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IS THE LAW OF CONTEMPT A REASONABLE RESTRICTION? 


Tas question may be posited whether the words cin go far as such law 
imposes reasonable restrictions on the exercise of the right conferred by the 
said sub-clause’’ in art. 19(2) of the Constitution of India do not relate to any 
existing law or do not prevent the State from making any law in relation to con- 
tempt of Court? The actual wording in art. 19(2) is somewhat clumsy, and if 
the words ‘‘security of the State. . . decency or morality’’ are left out in the clause, 
then what remains relates to contempt in rather bad English. One way of read- 
ing the clause is stated to be’ that the words ‘‘in so far as such law imposes 
reasonable restrictions on the exercise of the right conferred by the said sub- 
clause’’ do not relate to any existing law, or do not prevent the State from 
making any law in relation to contempt of Court, defamation or incitement to 
an offence. In the instant case’ the Court said: 

.-It is, however, unnecessary for the purpose of the present case to decide the 
ct eee Coe a ne kee ee 
tempt of Court, subject to reasonable restrictions on the exercise of the right of froe- 
dom of speech we are inclined to think that the whole law of contempt of Court, as it 
stood on the date of the coming into force of the Constitution, answers the test of rea- 
sonableness.” 

In Bijoyananda v. Balakrushna? it was clearly posited that ‘the power to 
punish for contempt is inherent in a Court of record’, and this has been recog- 
nised from the earliest times in England. The High Courts in India were 
ereated Courts of record by Letters Patents. By the Government of India Act, 
1935, as well as by art. 215 of the Constitution the Supreme Court of India and 
the High Courts are the Courts of record and it is essential for the adminis- 
tration of justice and protection of individuals that the Courts should be able 
to punish summarily acts of contempt because in the words of Blackstone, ‘‘this 
power is an inseparable attendant upon every Superior Tribunal.” 

Bo art. 19(2) in no way does curtail the inherent right of the High Court 
to deal with contempt of Court. On the other hand, it recognises the already 
existing power of the High Court.3 On the question of reasonableness if we 
have the interest of fair administration of justice in view, such a limitation 
on the right of freedom of speech or freedom of press cannot but be held as 
reasonable.? For instance, when police are investigating soon after an offence 
and before they file the charge sheet if publications are made in the press as 
to the truth or falsity of one version or the other, such publication is bound to 
react on the minds of witnesses and jurors. Such a publication with know- 
ledge that a proceeding is imminent will have a clear and substantial tendency 
to interfere with the fair course of justice and as stich would constitute con- 
tempt. This is a perfectly reasonable restriction placed on such irresponsible 
journalism. The term ‘reasonable restriction’ in art. 19(2) refers not merely 
to future laws but algo in a way to the existing laws.3 Before the amendment 

(1) The State v, Editor Hte., Mathrubhumi, (8) Lakhan Singh v. Balbir Singh, [1953] 
bese, ALR, Sosa neh te See ues ihe Sha v. Nakior, eto, Mathrybiumt, 
All. 34 [1955] ALR, 36, 

. (2) [i958] ALR, Oriesa 249, 
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of 1951 the entire law relating to libel, slander, E R contempt of Court, 
ete. was excluded from the operation of art. 19(4)(a). There was then no 
question of reasonableness of the law or future law relating to the matters out-. 
lined in subl (2). After the first Constitutional Amendment of 1951, if the 
existing law or future law relating to the matters mentioned in sub-cl. (2 con- 
travenes the limita of reasonable restriction on the exercise of the right of free- 
dom of speech such law will be void. (Vide Lakhan Singh v. Balbir Singh.) a 

Merely because ‘contempt’ is not defined either in the Constitution or in ‘the 
Contempt of Courts Act, it cannot be termed as unreasonable. It is fe un- 
necessary to define the term as it carries a set meaning given to it by judicial 
pronouncements of both Indian and English Courts. No doubt justice is not 
& cloistered virtue and as. Lord Atkin stated® she must be allowed to suffer the 
scrutiny and respectful even though outspoken comments of ordinary men. No 
wrong is committed by any one who criticises in good faith in private or public 
the public act done in the course of justice. 

“...The path of criticism is a public way: the wrong headed are permitted to err 

therein: provided that members of the public abstain from imputing improper motives to 
those taking part in the administration of justice, and are genuinely exercising a right 
of criticism and not acting in malice or attempting to impair the administration of justice, 
they are immune.” (p. 158) 
Hence they cannot be immune from the operation of the law of contempt if 
they act to the contrary. It will, therefore, be a reasonable restriction to pre- 
vent freedom of speech descending into an offence of contempt of Court by 
the penal provision of the law. 

The test of reasonable restrictions has to take into account the nature of the 

right alleged to have been infringed, the underlying purpose of the restrictions 
imposed, the extent and evil sought to be remedied thereby, the disproportion 
of the imposition, the prevailing conditions at the time ete.” Judged by these 
standards the law of contempt of Court as it exists to-day is indeed reasonable. 
Naragimham J. ‘said® the words ‘existing law’ in art. 19(2) or cl. (10) of art. 366 
when it refers to the law of contempt should not only be deemed to refer to 
statute law but the entire case law on the subject. 
_ The law of contempt as laid down by the British and Indian Courts has been 
held to impose only reasonable restrictions on the guarantee of freedom of 
speech.9 Even after the 1951 Constitutional Amendment of art. 19(2), the 
previous law of contempt has continued to be in force and deemed quite rea- 
sonable. The American Courts have evolved the test of clear and present dan- 
ger.10 Fortunately this test is quite unnecessary in India."1 

In Schenck v. United States? it was posited that the Court must determine 
whether or not the words of contempt used were of such nature as to create 
a clear and present r that they will bring about substantial evils. In 
Bridges v. California!? Black J. delivering the opinion of the Court said 
(p. 203) : 

_ “What finally emerges from the ‘clear and present danger’ cases is a working princi- 
ple that the substantive evil must be extremely serlous and the degree of tmminence 
-extremely high before utterances can be punished.” 
But four dissenting Judges in the same case adverted to this clear and present 
danger test and said (p. 220): 

.The Constitution, as we have recently had occasion to remark, is not a formulary, 
Nor does it require displacement of an historic test (the test of reasonable tendency) 
-by a phrase which has gained currency on March 3, 1919 (Schenck v. United States (1919) 


v. Bibhuts Bhusan, 


(6) Andre Paul v mein) 
ALR. P.O. 141, following Queen v. Grey, 
[1900] 2'Q. B. 36. : 

7) ot aoe v. V. G. Row, 
[1952}. ATR. 8.0 
1 (8) State v. EP., ar, & P., [1952] AIR, 
Orima, 348. 


(9) Bes v. Daily Mirror : Smith, Ex parte, 
927] LEB. 


(10) ioh y. United States, (1919) 249 
v 8. 47, Bridges v. Calsfornia, (1941) 86 Law ° 
192. 


at) [1953] A.LR. AN. 842, in citation 18 


[1855] A.LR. Orissa 38 in citation 7. 


and 
ag (1941) 86 Law edn, 102, 
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249 US. 47). Our duty is not ended with the recitation of phrases that are the short- 
hand of a complicated historic process. The phrase ‘clear and present danger’ is merely 
. a justification for curbing utterance where that is warranted by the substantive evil to 
be prevented. The phrase itself is an expreasion of a tendency and not of accomplishment, 
and the literary difference between it and ‘reasonable tendency’ is not of constitutional 
dimension.” 


+ In Craig v. Harney"? it was held 
vehemence of the language used is not-alone the measure of the power to 
for contempt of Court. The fires which it kindles must constitute an imminent, 
not merely a likely threat to the administration of justice. The danger need not be 
remote or even probable; it must immediately imperil” 

It will be noted that these divergent views of American Judges have in a 
way diluted and confused the application of the law of contempt of Court. In 
Lakhan Singh v. Balbir Singh'4 these American pointers were fully canvassed 
and it was decided 

“There was still strong difference even in America about the application of the clear 
and present danger test to cases of contempt. We are not bound to apply any such 
test. Conditions in India are different from those prevailing in America. The language 
of our Constitution after the amendment of Article 19 requires us to see whether the 
restrictions are reasonable.” 

The test in India is negative while the American ‘clear and present danger’ 
is a positive test.. 

Our negative test of ‘reasonable restrictions’ is more near to the American 
conception of ‘reasonable tendency’ as envisaged in the minority judgment of 
the American Supreme Court in Schenck v. United States.'° ‘The clear and 
pen danger’ test has lead to these results in America :— 

Mopo of a Judge is not punishable however untrue1®, deliberate17, 
R intemperate.189 The words imputed must make out a clear and 
present danger to the administration of justice. 

2. Even if the criticism was in respect of a pending proceeding—e.g. a 
labour dispute it must be shown that an unfair disposition of the pending pro- 
ceeding was the immediate result.2° 

In India what is needed as proof is the tendency to bring the administration 
of justice into contempt, to prejudice the fair trial of any cause which is the 
subject of civil or criminal proceeding, or in any way to obstruct the course 
and cause of justice. The obstruction may be actual or merely a definite tend- 
ency. What the general public will feel and how the administration of jnstice 
is likely to be lowered in the estimation of the public is the criterion. There 
is absolutely no need to apply the ‘clear and present danger’ test. Mere reason- 
able tendency or apprehension is sufficient. In America the Constitution guaran- 
tees free speech unequivocally. Liberty is subject in America to due process. In 
such a context, a strict standard is recognised and a clear and present danger 
is expected if the freedom of speech is to be curtailed. But in India the law 
of contempt is constitutionally subject to reasonable restrictions onlv and not 
to the clear and present danger test. Liberty of speech m India is demarcated 
in art. 19(1) (a) and the restriction is specified in art. 19(2). The basis of con- 
tempt in India rests vet under the English concept as disclosed by numerous 
judicial decisions. This ‘contempt’ which is not defined in the Contempt of 
Courts Act or in the Constitution is the creature of judicial decisions. Such 
judicial background cannot but make them reasonable, and a fortiart, the annli- 
cation of the clear and present danger is quite out of place in India. Existing 
law of contempt is recognised by the Constitution, and therefore it would ap- 
pear one cannot attack the reasonableness of the existing law. But under 

an (1947) 91 Law edn. 1548. U.S. 381. 

14) [1953] AI.R. All. 842, followed in Ths OT) Thid. 

State v. Editor oto., Maihrubhumi, [1955] ALR. (18) Craig v. Harnevw, (1047) 383 U.S. 367. 
Orisa 36. . aol”) Bridges v. Caléfornia, (1941) 314 U.S. 
(15) (1919) 249 U.B. 47. 


e (16) Pennakamp v. Florida, (1046) 828 Prio) Ibid. . 
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art. 19(2), when the State does create any restriction by any new statute after 

the Constitution came into force, the yardstick of reasonableness can be applied 

to the same to test its constitutional validity in a Court of law. In effect it- 

would appear that there is no constitutional question at all pertaining to the - 

prea law of contempt as on the date of the coming into force of the Con- 
tion. 

Of course the determination by the Legislature of what constitutes a reagon-* 
able restriction is not final or conclusive for it is subject to the review juris-- 
diction of the Court.21 The concept of ‘reasonable restriction’ seeks to strike * 
a balance between the freedom guaranteed under art. 19(1) and the social con- 
trol exercised by cl. (2). In this context is not social control needed so as to 
prevent contempt of the Courts of justice in the land? Contempt provisions 
are not there to protect the person of the Judge. It is there more to protect 
the impersonal judgship that adorns the seat of justice. It is wrong to 
suppose that the law of contempt contributes to the vanity of a Judge who is 
power-conscious. Contempt is no respector of persons. It affects all alike, 
the Judge, the lawyer, the witness, the press and the public. We will presently 
analyse how the Judge also can be penalised for contempt of his own Court. 

Judges of the High Court can take cognizance of contempt of themselves and 
also inferior tribunals subordinate to them. In the words of Justice Wilmot 
-in Rex v. Almon22 which memorable unreported case is the basic foundation 
of the English law of contempt and which stands approved in numeroùs English 
and Indian decisions :— 

“It is not their (Judges’) own cause but the cause of the Public which they are 
vindicating at the instance of the Public...and so tf the seat of Justice abuses that confi- 

‘ dence and an impression is created in the Public mind that the Judge is excitable, in- 
decorous and insultive to party, or counsel, then the confidence of the is shaken, 
in the administration of Justice...and whenever thetr allegiance to the is so fun- 
damentally shaken, it is the most fatal and most dangerous obstruction of justice and 
in my opinion calls out for a more rapid and immediate redress than any obstruction 
-whatsoever, not for the sake of the Judges as private individuals but because they are 
the channels by which the King’s Justice is conveyed to the People.” 
- The question is should not the divine seat of justice and the pure stream 
of unsullied justice emanating from it be safeguarded from any fouling or 
obstruction of the same by whomsoever? Is this not a reasonable restriction in 
the interest of the fair administration of justice? If lawyers or witnesses 
offend this rule they are made liable to the penalty Imposed by the law of con- 
tempt. But are Judges immune from this restriction? For instance, if the 
Judge uses indecorous words and indulges in unseemly, indecent and even out- 
-Tageous eos out of all proportion to the needs of the occasion quite un- 
becoming of a Judge, will it not be a reasonable application to extend the law 
of contempt to him also, in so far as he has sullied the seat of justice which 
for the nonce he was occupying and has brought the seat of the administration 
of justice to contempt and public ridicule? To that extent has he not obstruct- 
ed personally as a person the free flow of administration of justice adminis- 
tered by him as a Judge? 

Such a situation arose in a Lahore case, Muhammad Shafi v. Quadir Baksh.23 
In that case of rival lessees of a cinema: arraigned in proceedings under s. 145, 
Criminal Procedure Code, before the First Class Magistrate, Lahore, the res- 
pondent’s counsel represented to the Court that he had obtained an injunction 
order from the sub-ju against the petitioner from proceeding with the s. 145 
proceeding. Instead of this innocuous matter being disposed of on a simple 
proposition that there was no injunction as against the First Class Magistrate, 
the Magistrate fell out on the counsel for the petitioner, called the sub-judge 
foolish in passing such an order and named the sub-judge as well as the lawyer 
who obtained the order as fools. He further got up from the chair and hurled 


Rao v. Stats of M. P., E Wilmot” Notes 243. 


(21) Ohintamani 
(19852) 8.0.4. 759, [1949] AI.R. Lah.{ 270, FB. 
. + 
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out abusive epithets against the poor lawyer as having done a crime for which 
the lawyer should be sent behind prison bars, that he would teach him a lesson 
and so forth. The advocate moved the High Court which took serious notice 
of the two-fold contempt of abusing the sub-judge and abusing the lawyer as 
an Officer of Court. Their Lordships even refused to accept an apology and 
sentenced the First Clasa Magistrate to a fine of Rs. 50. We invite a full 
reading of the judgment which in effect makes it clear that a Judge who ex- 
pepe his limits, and intemperately scandalises a lawyer in Court, also commits 

pt. We may add that the Judicial Officera Protection Act XVIII of 
1850 will not afford protection to the Judge in such cases as ‘good faith’ is 
enjoined. In s. 77, Indian Penal Code, also the immunity to Judges from cri- 
minal action is conditioned by ‘good taith’. 

But if, therefore, ‘bad faith is clear’, the immunity disappears. So the law 
of contempt must be deemed quiet reasonable in restricting the right of speech 
by the Judge if he exceeds his limits and enters the domain of ‘bad faith’. So 
also the lawyer if he exceeds the bounds of strong advocacy and indulges in 
abuse vilifying the Judge or a witneas in Court, his fundamental right of 
speech from which flows the rules of advocacy also, should be curtailed to the 
extent needed to keep up the prestige and dignity of the Court. Thia should 
be deemed quite a reasonable restriction. 

No right should be abused. The restriction is merely to prevent the arbi- 
trary or excessive use of the right so as not to endanger a more sacred right 
namely the maintenance of the dignity and prestige of Courts of justice so 
as to create confidence in the public in the administration of justice. The law 
of contempt, therefore, answers the test of reasonableness as regards 
1) the nature of the right infringed, . 

2) the purpose of the restriction, i 
3) the extent and urgency of the evil sought to be remedied thereby. 

The nexus between the restriction (Law of Contempt): and the right of free 
speech is too clear to be further elaborated. The nature of the right of free 
speech in a Court of law or in relation to it is not absolute. It is circumsoribed 
by the rules of procedure and the right of Courts to protect its dignity from 


the contemptuous onslaughts on it by any one acting under the guise of the - 


exercise of freedom of speech. The extent of the evil and the urgency to 
remedy the evil is also self-apparent. 

We may, therefore, conclude that the Law of Contempt ag it exists to-day in 
India by statute or by force of judicial decisions is quite reasonable. That is 
why the Constitution framers reco d in arts. 129 and 215 the oxisting 
powers of the Supreme Court and the High Courts in relation to contempt of 
Court. Article 19(2) would appear “A recognise this also. The restriction re- 
ferred in cl. (2) does not appear to be for the existing law of contempt but to 
any future law. Even if it is construed that the teat of kisanii can = 
applied to any phases of the existing law of contempt, Dr Hed gay the a 

wW 


discussion points out to only one conclusion; that th contempt 
conform to the test of reasonableness. ; V. Q. RAMAOSANDRAN. 
GLEANINGS. 





Masree’s LIABILITY ror Szsvant’s Goons 
Tora ate plenty of decisions on a master’s liability in respect of personal 
injury suffered by a servant but few in regard to goods of the servant lost or 
damaged in the course of employment. We may conveniently snb-divide the 
matter under headings as below. 


The general rule is that a master is not under a duty to prevent the theft 
of a servant’s goods: an attempt to make him liable was unsucceasfully made 


int 
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in Deyong v. Shenburn, [1946] K.B. 227, where the plaintiff was employed as 
an artiste to play Widow Twankey and to provide his own costume. He left 
the costume in the theatre after a dress rehearsal and it was apparently stolen 
owing to a defective lock on the dressing-room door. One wonders what value 
it had to the thief. The plaintiff put his claim on the basis of an ‘‘unsafe 
system of work,’’ thereby inviting the Court to enlarge that concept from 
personal injury to property, but the Court of Appeal refused to do so. The 


game rule has been applied in the case of a claim against an occupier on the” 


ground that loss of goods means that the premises are ‘‘dangerous’’. The Court 
of Appeal in Tinsley v. Dudley, [1951] 2 K.B. 18 (following Ashby v. Tolhurst, 
[1987] 2 K.B. 242), rejected the argument that where an invitation is extended 
to an invitee it extends to his goods so as to imply a duty to protect the goods 
against theft as well as against danger arising from the state of the premises. 
It is considered that the Occupiers’ Liability Act, 1957, which by s. 1(3) (0d) 
extends the common duty of care to goods, does not alter this position. 

By contrast, there is a duty to take reasonable care of a lodger’s goods im- 
posed on a landlady of a boarding house, but where a servant ‘‘lives in’’ there 
is no corresponding duty on the part of the master to take the care which a 
boarding-house keeper would be required to take (Edwards v. West Herts 
Group Hospital Management Committee, [1957] 1 W.L.R. 415). 

There is, however, one exception, and possibly two. In the case of a factory 
within the Factories Acts, 1947-48, it is enacted by s. 43(1) that adequate and 
suitable accommodation for clothing not worn during working hours must be 
provided. In McCarthy v. Daily Mirror Newspapers, Ltd., [1949] 1 All E.R. 
801, it was held that in considering whether accommodation is suitable the 
employer must take into account the possibility of theft. The second excep- 
tion which may possibly be operative was mentioned in Deyong v. Shenburn, 
supra, namely, that there may be a duty on a master to take care to prevent 
theft of tools of a workman left on the employer’s premises. 

The master will, however, be indirectly liable for theft or other wrongful 
deprivation amounting to conversion where the act is an act by another servant 
committed in the course of his employment even though the act be done for 
the wrongdoer’s personal benefit only and not for the benefit of the master 
(Lloyd v. Grace, Smith & Co., [1912] A.C. 716). 


DAMAGE 


Another passage in Deyong v. Shenburn propounds the view, obier, that 
there may be a duty on a master to prevent damage to clothing as much as to 
the person of a servant. ‘‘If through such a breach his clothes are torn off 
his back and he suffers no personal injury he may be entitled to recover 
damages...’’, said du Parcq, L.J. 

There is an interesting passage by the learned Lord Justice on the limitations 
of Donoghue v. Stevenson (which had been cited in argument). His Lordship 
gaid: ‘‘It is not true to say that wherever a man finds himself in such a posi- 
tion that unless he does a certain thing another person may suffer, or that if 
he does something another person will suffer, then it is his duty in the one case 
to be careful to do the act and in the other case to be careful not to do the 
act. Any such proposition is much too wide. There has to be a breach of duty 
which the law recognises, and to ascertain what the law recognises regard must 
be had to the decisions of the Courts.’’ At the same time it is submitted that 
the latter part of this passage is not a ground for pleading novelty as a defence. 

BALMENT 

Whether a bailment arises between master and servant in regard to the 
servant’s property brought on to the employer’s premises must depend on the 
facts of the case, and it will often be difficult to be sure about this. A bailment 


requires an acceptance by the bailee, ao that goods brought om to the premises 
without the knowledge of the master would not be within the concept of bail- 


t 
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ment, but tha quéstion arises whether knowledge will sometimes be implied. 
Suppose a master provides a cycle rack for cycles: it may well be that there 
is a bailment of such cycles as are placed i in the ‘Tack by anyone properly using 
the premises. 

The duty of a bailee whether gratuitous or not is generally regarded asa 
duty to take such care as in the circumstances may reasonably be expected 
MS ewman v. Bourne & Hollingsworth, [1915] 31 TLR. 209). He is not liable 
° for accidents not caused by his negligence or the negligence of persons for 
ae he is responsible, but he is liable if he deviates from the terms of the 

ilment. 


As OoourizR 


The duty of a master as an occupier of premises iara e BER 
gard to dangers in the premises is apparently the common duty of care by 
virtue of the Occupiers’ viability Act, 1957, both in regard to goods and per- 
sonal injury. This follows from the following considerations : 

1. Section 5(1) saya that where persons enter premises or bring goods to 
them in the exercise of a right conferred by contract, the duty owed them in 
respect of damage due to the state of the premises, in so far as the duty de- 
pends on a term to be implied in the contract by reason of its conferring that 
Tight, shall be the common duty of care. This appears applicable to servants, 
but it does not apply to contracts made before the commencement of the Act. 

2. Section 1(3)(b) lays down that the rules enacted in relation to an occu- 
es of premises and his visitors shall ‘‘apply...in tespect of damage to pro- 


Pehia duty may be hived off on to the landlord where the master is a tenant 
‘and a ae Aaa ee 
covenant to do 80 (s. 4). 


Notices LIMITING OB EXOLUDING usa 


It is an interesting question whether a master can limit his liability to his 
servant by a warning notice (whether in respect of danger to person or oo 
‘perty). It is a fundamental rule of the law of contract that a notice may form 
part of a contract provided that it came to the knowledge of the other party 
(or ought to have come to his knowledge as a reasonable man) before the. con- 
tract was concluded. But it is submitted that that rule has no application to 
the present problem: a warning notice for this purpose is a means of comply- 
ing with the duty of care and not a term of any contract. But where there 
has been a breach the action could presumably be founded in tort rather than 
in contract and the question would then arise whether a warning notice was 
part of a contract to bar actions in tort. 

- The solution would seem to be this: that there are two kinds of notice. 
There is the notice which says ‘‘We will not be responsible for this, that ar 
‘the other,’’ which is meant to be a term or condition on which the. premises 
bre to be used, and the notice which says ‘‘Warning: this floor is dangerous, 

go other way’’ which may be a sufficient compliance with the duty of care. 


af 





“si Pont oN CRORES . 

i recat wikia are called upto to advise in matters relating to aivorea will qiali 

- to note the case of Clark v. Clark, (1958), The Times; June 25, where the Court 
of Appeal refused to grant a decree in favour of the wife on the ground of 

her husband’s alleged cruelty, with which the decision of Mr. Commissioner 

‘McKee in Ward v. Ward, [1958] 1 W.L.R. 693, shotild be compared. ` In Clark 
y. Clark, supra, the petitioner maintained that’ her husband “ceased and re- 

- fnked to- have sexual intercourse... and did so deliberately, notwithstanding 
“her frequent “protestations ‘and requesta that sexual intercourse should take 
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place between them, and in the knowledge that by his refusal he was causing 
her great distress and unhappiness,” and contended that on this ground alone 
she was entitled to dissolution of her marriage which had previously been con- 
summated. Counsel for the petitioner admitted that he had not been able to 
find a case where refusal of sexual intercourse had been the main or only issue 
to be considered. Hodson, L.J., accepted the medical evidence that the wife 
was suffering from ‘‘sex starvation’’ but thought that this did necessarily 
mean that her petition should succeed. His Lordship cited Kaslefsky v. Kaslef- 
sky, [1951] P. 38, where Bucknil, L.J., had said, in a case where the wife, had 
refused sexual intercourse, that her husband could not rely on this fact in°sup- 
port of his petition on the ground of cruelty unless he could show that she had 
refused ‘‘because she knew it would injure his health and because she wished to 
inflict unnecessary pain and suffering on him.’’ Denning, L-J., endorsed this 
view by saying that the husband must prove that the wife’s conduct was ‘‘aimed 
at’’ him in so far as her actions or words were actually or physically directed 
at him. In Clark v. Clark, supra, the Court upheld the decision of Judge 
Howard, who had refused a decree because, in his opinion, the husband might 
not have refused sexual intercourse with a view to being cruel to his wife; there 
might have been a number of other explanations. It would seem that to have 
held that in such circumstances the petitioner should be awarded a decree re- 
gardless of motive would have established refusal of sexual intercouse as a 
matrimonial offence in the legal sense. —8 J. 


Cuanas Or CuegistraN Nae 


As frequently happens where doctors give newly born children little chance 
of survival, a hospital chaplain was recently called in to christen twin girls and 
he chose the names Ann and Sarah. Happily the twins did not die, but the 
parents thought that the names which their children had been given by the 
chaplain were old-fashioned and sought, unsuccessfully, to have them baptised 
again in the names Dawn and Marlene. Perhaps the clearest statement of the 
‘law governing the alteration of Christian names may be found in Re Parrot: 
“Cox v. Parrott, [1946] 1 Ch. 188, and the judgment of Vaisey, J., in that case 
‘confirms that nobody can alter or part with a Christian name by deed poll 
However, a Christian name may be legally changed by Act of Parliament or 

- by exercise of a bishop’s discretionary powers on confirmation, as explained in 
‘Phillimore’s Heclesiastical Law, 2nd ed., vol. 1, at p. 517, and illustrated in 
` Coko’s Institutes 1, 8a. A third possibility i is the “adding” of a name on adop- 
tion, but his Lordship regarded this method as anomalous, In the case of the 
twins, although the use of one of these methods was unlikely to have been a 
practical possibility, the law did not completely frustrate the wishes of the 
parents as the registrar concerned agreed to accept the names Dawn and Mar- 
lene as additional to Ann and Sarah, presumably acting under the powers 
vested in him by s8. 18 of the Births and Deaths Registration Act, 1953. There 
may also be instances where a Christian name may be added, but not substituted, 
by use and reputation—SJ. 


ıı AN Eva por an Evst 

Wa do not agree with Lord Goddard that the function of the criminal law 
is deterrence and not reform. Obvionsly deterrence is a factor, and a most 
important one, in our penal code, but in our opinion it is part of the duty of 
the Courts to take into account the prospects of reformation. In the narrow 
sense it is arguable that sentences of imprisonment protect the public in two 
ways; the threat deters and the imposition prevents, but the problem is deeper 
than 


this. The best protection for the public is to turn criminals into honest . 


men—or honest enough not to fall foul of the law. The Courts would be fail- 
ing in their duty if they were not to take into account.the possibility or other- 
wise of permanently protecting the public by treating an offehder in such -a 


é . 
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way that he dived not offend again. It is a question of balancing the pro- 
babilities. At one end of the ie it is usually wrong to allow liberty to a 
dangerous and hardened criminal merely because of the outside chance that in 
favourable conditions he might reform. At the other end it is usually wrong 
to sentence to imprisonment a first offender, even though guilty of a serious 
crime, merely pour encourager les autres. It may well be that the function 
of the Courts should finish with conviction or acquittal and that sentencing 
should be entrusted to others, but so long as the system remains as it is the 
Courts cannot evade their responsibilities. We can agree with Lord Goddard 
thaf the causes of crime are the same as in the days of the Old Testament. It 
does not follow that the remedies should be the same—sJ. 


Dax ages 


Ts principle that one 6 who proves breach of a bargain is to be placed, as far 
ag money can do it, in as good a situation as if the contract had been performed 
applies just as much to cases of hiring as to cases of sale of goods: so held by 
the Court of Appeal (Jenkins, Parker and Pearce, L.Jé.), reversing Pilcher, J., 
in Interoffice Telephones, Limited v. Robert Freeman Company, Limited, (1957) 
8 All E. R. 479). Where, therefore, the plaintiffs had contracted to supply on 
a twelve-year rental basis interoffice telephone equipment to the defendants and 
the latter, on moving to other premises already so equipped, repudiated the con- 
tract, it was wrong to take into account the profits which the plaintiffs might 
have made by hiring out the same equipment to others during the period. There 
was no lack of such equipment and a notional re-hiring would not have dimi- 
nished the loss sustained by the plaintiffs, since the substituted customer would 
be taking on hire the equipment taken back from the defendants instead of other 
equipment which the plaintiffs could have supplied. In so holding the Court 
of Appeal applied the principle stated by Buckley, L.J., in In re Vic Mill, Limit- 
ed, (108 L.T. Rep. 25; [1918] 1 Ch. 188; afd. ibid. 465). It was doubtful 
whether the learned Judge had ever been referred to this case, and he had not 
had the advan of seeing the decision of the Court of Appeal in Charter v. 
Sullwan, ((1957] 1 AN ER R. 809), which had been given only a day before his 
own judgment. 

The Court of Appeal seldom interferes with the amount of damages awarded 
by a trial Judge and will only do so when it is of opinion that the ae has 
proceeded on an entirely erroneous basis. Nevertheless, the beginning of the 
judicial year witnessed three decisions by the Court of Appeal in which this 
was done. In one of them, Philips v. Price, (The Times, 80th October), the 
damages were reduced; in two of them, Wilson v. Pilley, ((1957] 8 All B.R. 525), 
and Clarke v. E. B. Wright and Son, ([1957] 8 All E.R. 486), they were increas- 
ed. In estimating the appropriateness of the amount awarded, an important 
factor would seem to be the permanence or otherwise of the injury in 
question. —L.7. 


EVDEN 


Ons of the questions in Corke v. Corke, ( [1958] 1 All E.R, 224)—a husband’s 
petition and a wife’s cross-petition for divoree—was whether the wife had com- 
mitted adultery. Immediately after the occasion on which adultery was alleged 
to have taken place the wife, at the co-respondent’s suggestion, telephoned her 
doctor asking him to examine her. The doctor refused on the ground that any 
evidence he could give would be valueless. Mr. Commissioner Blanco White, 
. Q.C., was assisted in coming to the conclusion that the wife was innocent by her 

statements on the occasion of this request. The Court of Appeal (Hodson and 
Sellers, L.JJ., Morris, L.J., dissenting) held that the evidence should not have 
been admitted, sihes statements made by the wife subsequent to the alleged 
adultery and in the absence of her husband were of no probative value. The 
wife’s conduct, and statements revealed at most consciousness of innocence that the 
doctor would ‘not find any physical proof of guilt. Morris, LJ., ciate on 
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the ground that, if the wife and co-respondent genuinely believed that any imme- 
diate examination by a doctor could or might establish whether they had recent- 
ly had intercourse, their willingness to submit to such examination ought not to 
be regarded as irrelevant. The weight of such evidence was for the trial Judge. 
The appeal was dismissed, the Court holding that adultery had not been proved, 
apart from the evidence in question. 

In Alderman v. Alderman, ([1958] 1 All E.R. 391), Sachs, J., held that an 
admission of adultery made by an infant co-respondent to an inquiry agent, 
after having been cautioned, could be given in evidence in a husband’s petition 
for divorce, and in granting a decree costs were awarded against the co-res- 
pondent. His Lordship observed that no authority of any sort had been quoted 
to him in aid of the submission that an infant’s admissions made before com- 
mencement of proceedings should be excluded from evidence in matrimonial 
causes or that they should not be given whatever weight the Court might con 
sider it proper to attribute to them; nor could his Lordship find any reason on 
general principle why there should be a rule of that nature.—L.T. 


HIGHWAY 


In Bazter v. Stockton-on-Tees Corporation, ([1958] 2 All E.R. 675), the 
Court of Appeal (Jenkins, Parker and Pearce, L.JJ.), reversing Barry, J., 
held that a widow was not entitled to damages in respect of the death of her 
husband from injuries sustained by him when riding a motor bicycle as a result 
of coming into collision at mid-night with the kerb of an approach island in 
the roadway. The road had been constructed by a county council and taken 
over under s. 82 of the Local Government Act, 1929, by the defendant cor- 
poration. The former was not entitled to relief in respect of non-feasance, 
since an authority which constructed a roadway under statutory powers was 
not in relation to this immunity in the same position as an owner dedicating 
his land to the public as a highway. There was no dedication here: the way 
was public from first to last. Such a public authority was under a positive 
duty to take reasonable care to construct the road properly. But an authority 
‘which took over the road, as had the corporation in this case, was only liable 
for non-feasance and the action should have been held to fail in limine on that 
footing. The theory that the corporation inherited from the council the duty 
to light or provide some other form of warning was untenable having regard 
to Nash v. Rochford Rural Council, (116 L.T. Rep. 129; [1917] 1 K.B. 884). 
Works of this kind could not be classed as maintenance ; and, if they could, ‘the 
doctrine of immunity for non-feasance would prevail. 

Section 35(1) of the Public Health Acts Amendment Act, 1890, provides: 
‘All vaults, arches, and cellars under any street, and all openings into such 
vaults, arches, or cellars in the surface of any street, and all cellar-heads, grat- 
ings, lights, and coal holes in the surface of any street, and all landings, flags, 
or stones of the path or street supporting the same respectively, shall be kept 
in good condition and repair by the owners or occupiers of the same, or of the 
houses or buildings to which the same respectively belong.’ In MacFarlane 
v. Gwalter, ([1958] 1 All E.R. 181), the Court of Appeal (Lord Bvershed, 
M.R., Romer and Ormerod, L.JJ.), reversing Judge Glazebrook, held that one 
“who was injured as the result of the dangerous condition of a grating which 
had formed part of the highway at the time of dedication was entitled to 
-damages at the hands of the occupier of the property to the cellar window of 
which it admitted light. The grating was to the knowledge of the occupier Sn 
bad condition and it constituted a dangerous trap. The Court rejected the- 
arguments (1) that the above quoted lauren applied yd to structures 
which had not been the subject of dedication; if the grating had 


been the subject of dedication, it was wro RENA iddle term’’ 
-rendering ‘the occupier liable since the 1 ath ty w vat big “have been 
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Masran’s Dury TO Seavanr INJURRD BY Duruoriva PREMISES oF A 
TamRD Party 


Tas extent of a master’s duty towards his servant and what will suffice to 
discharge that duty has recently been much litigated. The purpose of this 
article is to examine the position when the master directs the servant to carry 
out work on premises occupied by a third party. 

Three decisions by Courta of first instance first require consideration, In 
Taylor v. Sims and Sims, (167 L-T. Rep. 414; [1943] 2 All E.R. 875), an 
employee of a firm of contractors was under orders to repair the roof bea a 
bomb-damaged house. He was seriously injured owing to the collapse of the 
floor, which had been tested almost immediately after the explosion and was 
then thought to be safe. Lewis, J., experienced very rreséttiicniey. in impos- 









He thought it ‘‘a very curious proposition that, 8h 
tractor to come in and paint his house, unlgfs. thé conttatton oe : -dyer the 
whole house to see that every floor is safe or fakes rea 
the house is safe, he, the contractor, is liablasi 
his workmen is injured.” But, if the maste 
any event been discharged. y 

It will be geen that three issues are involved: zara QHZ . 

(1) Whether the master owes any duty at all in such circumstances, 

(2) Whether the duty, if he has one, is to see that the premises are reasonably 





e. ; s í 

(8) Whether, although some duty is owed, it is less stringent than this, and 
what standard of care will be required to avoid a breach of the duty. 

The matter was again considered in Cilia v. H. M. James and Sons, ([1954] 

2 All E.R. 9). A plumber’s mate was employed by the defendants to carry 
out installation work on the ground fioor of an unoccupied house. During the 
operation the storage tank in the loft above began to overflow, and when the 
mate went up to remedy this he was electrocuted owing to a defective electric 
conduit covered by steel plates. An action waa brought against the master to 
recover damages on behalf of the estate and under the Fatal Accidents Acts, 
and it was alleged that the master had been negligent in failing to inspect the 
loft. 

Byrne, J., expressed his entire agreement with the view that ‘‘the employer - 
was under no duty, having regard to the fact that his workman was not to 
work on the employer’s premises. .to take all reasonable steps to see that the 
premises were reasonably safe.’ Às he robustly observed: ‘‘I cannot imagine 
that we have yet reached the stage, if a householder finds that his storage tank 
in the loft is overflowing and there is obviously something wrong with the ball- 
cock or the valve, and he, therefore, sends for his builder and tells him that 
he wants a plumber to attend to this, that the builder would then have to go 
into the house and test every electric point and, perhaps, see whether. the roof 
of the loft was quite safe or whether it was likely to fall in when the plumber 
went up to attend to the tank. Among other things it would, I should have 
thought, make attention to a ball-cock a prohibitive item for any householder.’’ 
It would, of course, be otherwise if the builder was aware of the danger. 

In Hodgson v. British Arc Welding Company, Limited, (174 L. T. Rep. 379: 
[1946].1 All E. R. 95), on the other hand, Hilbery, J., assumed that the master 
did owe a duty as regards the safety of the premises, although on the facts of 
the case it had been discharged. There a welder employed by sub-contractors 
‘was injured by falling from a defective plank, which formed part of scaffold- 
ing erected inside a ship by experienced shipwrights who were the head con- 
tractors for the repair of the ship. . The contention that the sub-contractors 
ought to have inspected each separate piece of scaffolding was not ; PADEN 
the master could not be blamed for neglecting to ‘‘inspect with thg-¥p, 
rance the work which was being done with the eye of know. edge’ang 
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The master’s liability has now been reviewed by the Court of Appeal in 
Wason v. Tyneside Window Cleaning Company, ([1958] 2 All E.R. 265), in 
which a window cleaner of great experience unsuccessfully sned his master in 
respect of injuries received when the handle of a window by which he was sup- 
porting himself while cleaning came away. The injured man had often clean- 
ed this window before; he knew the woodwork was unsound and that it was 
unsafe to trust to handlea, but he had not been specifically instructed about the 
danger of using handles, nor given general safety instructions except that if a 
window presented unusual difficulty he was to obtain further orders before 
proceeding. The Court of Appeal held that in all circumstances the master 
owes a duty to take reasonable care for the safety of his men, but the per- 
formance of the duty must vary with the facts of the case. In support of the 
duty the Court placed reliance on its own previous decision in Biddle v. Hart, 
(97 L. T. Rep. 66, [1907] 1 K. B. 649), where a stevedores’ workman unload- 
ing a ship was injured because the tackle used for the purpose, which had been 
supplied by a third party, was defective. It was held that the master owed a 
duty in respect of the tackle, 

With respect, it may be pointed out that the decision related to the plant 
which was actually being used in the work done, and not to premises which 
were incidental to the work done. This distinction would appear to be recognis- 
ed by, Buckley, L.J., who says of one of the judgments in the Court below: 
‘This sentence implies that in this case-there is found plant which is outside 
the region for which the employer would be responsible. I agree that this is 
sọ if the plant was not connected with or used in the business of the employer.’’ 
And Farwell, L.J., thought that the master could not succeed in Biddle v. Hart 
‘unless he can induce us to affirm the proposition that anyone who uses tackle 
... which is gratuitously- lent to him is not bound to take reasonable care to 
gee that that tackle is in proper condition.’’ This seems a long way from the 
situation in Wison v. Tyneside Window Cleaning Company. 

While the extension of the master’s duty does give rise to a more flexible 
test, it may not be improper to hope that the standard of care required will 
not be unduly rigorous, and that practical considerations of feasibility and 
relative expense will be given full weight. It seems clear that the duty doeg 
not extend, as had been argued, to ensuring that the premises of the third 
party are as safe as reasonable skill and care can make them. Nor will a 
detailed preliminary inspection by the master always be necessary, 88, for 
instance, when a plumber sends hia servant to mend a leak in a private house 
(per Pearce, L.J., in Wilson v. Tyneside Window Cleaning Company). “A 
window cleaning employer cannot, for example, be expected to lay out the 
job window by window,” as Parker, L.J., pointed out in Drummond v. British 
Building Cleaners, Limited, ([1954] 3 All B.R. 507). Other relevant points 
are that the master must take additional care as regards his system of working 
when the men are ordered to work on premises which he does not occupy, and 
he must in general accept the risk if he instructs them to work in damaged or 
dilapidated buildings which cannot be made safe. It is not, however, necessary 
that he should give repeated and frequent warnings of a danger which 
is obvious to the men, although it is otherwise if the danger is insidious and 
concealed.—Z.T. 


Out or Court 

Tue Society’s Distinguished Speaker this year was Lord Monckton, who took 
as his subject ‘‘The Lawyer out of Court,’’ and was largely concerned with the 
strength and weaknesses which are apt to characterise members of the profeasion 
in the political field. A lawyer who went into polities, he indicated, reaped 
the advantage of one who had subjected himself to the discipline necessitated 
by the obligation to present his case before a tribunal at a stated time on a 
named day. A lawyer must have had to work and think. Lerd Monckton 
expressed himself as driven to the conclusion that many who had escaped the 
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diszipline of the law or some similar educative discipline were deficient in those 
things. It was good not to be at liberty to express views loosely or at large. 
Moreover, the lawyer became ‘‘an expert in finding the common ground, at 
locating the fruitful basis for co-operation’? In those words Mr. John J. 
McCloy, the distinguished American lawyer, statesman and business man, had 
rightly fastened on the lawyer’s role in effecting compromise. 

On the other hand, the lawyer-in the political field appeared, superficially at 
least, to be at a disadvantage because he saw more clearly than some others both 
sides of the question, and that might make him hesitant and undecisive. He must 
also overcome the handicap of being regarded as legalistic, even pettifogging, in 
his approach and of being too fluent to carry the conviction of sincerity. He 
must overcome too the disadvantage of having been confined by the dictates 
of his breif, which were not conducive to creative, comprehensive thought and 
action. Lord Monckton described the 19th century as a thin period for the 


` lawyer statesman, but recalled that the present, century has seen greatness come 


to many lawyers. Nevertheless, it seemed that lawyers were still unpopular 
in the House of Commons, at least compared with America, where in the 85th 


-Congress lawyers had a representation of 61 per cent. in the House of Represen- 


tatives and 59 per cent. in the Senate. After the last general election 19 per 
cent. of the members of the House of Commons were lawyers. Lord Monck- 
ton’s theme is capable of almost indefinite expansion, Many lawyers are con- 
scious of the ills to which he referred and to which they are exposed by the 
daily pursuit of an exacting profession. With them, as with those immersed 
in other professional activities, technical competence is apt to breed a myopic 
outlook. But qualities of vision and character, and the sense of proportion 
they engender, will find recognition in all fields and are of no less value within 
the legal profession than beyond it. These are the hallmarks of the distin- 
guished practitioner of law no less than of the lawyer who makes his mark in 
the political arena —-L.T. 


Tue House or LORDS AND PREORDENT 


Taw position occupied by the House of Lords in the judicial hierarchy 
invests it with a notional inerrancy, which involves as a logical consequence the 
principle that the House is bound by its own decisions. It is hardly surpris- 
ing that the strict application of precedent occasionally gives rise to difficulty. 
It involved, for example, in Nash (Inspector of Taxes) v. Tamplin and Sons 
Brewery (Brighton), Limited, [(1951) 2 All E.R. 869], a consideration of the 
ratio decidendi in Usher’s Wiltshire Brewery, Limited v. Bruce, [(1915) A.C. 
483], a fact which drew from Lord Reid the observations that it was ‘‘very 
unsatisfactory to have to grope for a decision in this way’’ but that the need 
to do so arose from the fact that the House of Lords had debarred itself from 
ever reconsidering any of its own decisions. It mattered not how diffleult it 
was to find the ratio decidendi of a previous case, that ratio must be found. 
It mattered not how difficult it was to reconcile that ratio when found with 
statutory provisions or general principles, that ratio must be applied to any 
later case which was not reasonably distinguishable. 

Recently, in London Transport Executive v. Betis (The Times, June 26) 
the House of Lords regarded itself as bound by its decision in Potteries Elecirid 
Traction Company, Lamtted v. Batley, [(1981) A.C. 151], to conclude that an 
omnibus depot was not an ‘industrial hereditament’’ qualifying for relief from 
rates under s. 3(1) of the Rating and Valuation (Apportionment) Act, 1928. 
The basis of the argument against this conclusion was that maintenance did 
not include repairs but only included such minor operations as oiling, greasing, 
inflating tyres and perhaps making adjustments and cleaning. The structure 
and wording of s. 3, Lord Reid observed, were such that at first sight this 
argument was attractive. He could not, however, accept it because it was not 
consistent with the decision of the House in the Potteries case. It had long. 
been established practice, he said, that any decision of the House in a previous 
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case on a question of law, such as the interpretation of a statute, should be 
Tegarded as binding, and should be followed, whether or: not the question was 
adequately argued or considered, and however much their Lordships might dis- 
agree with the decision. He would not himself be against a modification of 
this strict practice, but so long as it existed, he did not think he was entitled 
to depart from it.—ZL.T. 


Peo 2 


Parrvineasp DoouMENTs: LITIGATION 


Tam subject of the recent decision of Havers J., in Seabrook v. British Trans- 
port Commission (The Times, July 9, 1958) was a series of documents consisting 
of accident reports and returns made by the defendants’ officers and servants 
and correspondence passing between them relating to an accident in which the 
plaintiff’s husband was killed. The dead man’s widow, his administratrix, sued 
the defendants for negligence and breach of statutory duty as her husband’s 
employers. The question arose on discovery. The defendants objected to pro- 
ducing the documents, which included a statement by a fellow worker of the 
.deceased, on the grounds that they were made by their officers or servants after 
litigation was in contemplation and in view of any such litigation wholly or 
mainly for the purpose of obtaining and furnishing to the defendants’ solicitor 
evidence and information to enable him to conduct the defence of any action 
that might result. 

The plaintiff submitted that the documents came into existence as a result of 
a well established system of inquiries, which were made irrespective of contem- 
plated litigation, and that although they might have had a subsidiary purpose 
that, if a claim were threatened, they should be submitted to the defendants? 
solicitor, that was not their main or dominant purpose. To be privileged, it was 
argued, the substantial purpose of the documents must be their submission to 
the defendants’ solicitor. This view did not commend itself to the learned 
Judge, who stated that even if the documents were made for purposes other than 
submission to a solicitor, and even if the latter purpose was not the primary one 
for the documents’ existence, the documents in this case were privileged. His 
Lordship observed that in these days whenever a fatal accident occurred it was 
probable that a claim would ensue. In the result his Lordship upheld Master 
-Clayton, who held the document to be privileged, but gave leave to appeal.—L.T. 


VIOLENCE PROVOKED BY NAGGING 


In King v. King, [(1952) 2 All E.R. 584), Lord Normand said: ‘‘The general 
rule in all questions of cruelty is that the whole matrimonial relations must be 
considered and that rule is of special value when the cruelty consists not of 
violent acts but of injurious reproaches, complaints, accusations or taunts. Wil- 
ful accusations may be made which are not true and for which there are no 
probable grounds and yet they may not amount to cruelty. To take an obvious 
example, they may have been provoked by the cruel conduct of the other spouse.” 
This passage dealt with the converse of the position considered by a Divisional 
Court of the Probate, Divorce and Admiralty Division (Lord Merriman, P., 
and Collingwood, J.) in Douglas v. Douglas (The Times, November 20), 
where the Court rejected the argument that nagging and words could never 
justify any form of violence. The wife appealed against the dismissal by 
magistrates of a summons against her husband in which she had alleged per- 
sistent cruelty, and the Court held that nagging could be made the basia of a 
‘plea of provocation for violence. 

Another argument advanced on behalf of the wife which the Court rejected 
was that, because persistent cruelty was, in a magistrate’s Court, a subject of 
complaint by a wife and was not yet a subject of complaint by a husband, the 
Court ought not to take into account such matters as nagging by the wife or 
anything which-might be a matter of complaint by a husband*in the Divorce 
Court, ig considering the question of provocation to any form of physical vio- 
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lence. Lord Merriman, P., stated that this argument overlooked the funda- 
mental point that cruelty, gave for the element of persistence, which was necea- 
sary in magistrates’ Courts, was, in every other respect, subject to precisely 
the same test, whether the matter was.dealt with in the High Court or a magis- 
strate’s Court. A third argument was that even in the Divorce Court nagging 
could be made a matter of substantive complaint in an answer or. cCros- 
petition but could not be made the basis of a‘plea of provocation in connection 
with an allegation of violence. The answer to that was that nothing less than 
all fhe circumstances, on both sides, had to be considered before the issue of 
cruelty could be angwered.—L.T. 


ÅDVIOR TO STUDENTS 
Nor only those about to go to university but also graduates whose examina- 
tion days are far behind them may have been surprised to read Professor EL 
L. Elvin’s advice to a group of young people about to enter a university for 


„the first time.. He is reported to have told them to ‘‘cut as many lectures as 


possible’ in view of the ‘‘terrible danger that you will go to as many as possi- 
ble and believe that you’ve been working.’’ He freely admitted that lectures 
are advantageous if matter not found in text-books is passed on to students 
and the lecturer is able to bring the subject to life in a quite unusual way, 
but if the lecturer gives only what may be found in the books which the student 
should read for himself, in the opinion of Professor Elvin, who is the director 
designate of the Institution of Education in the University of London, those 


‘lectures should be avoided. He believes that too many students go to lectures 


for the purpose of evading ‘‘hard personal reading.” Many students may 
also have been pleasantly surprised by Professor Elvin’s contention that if 
they work for ten hours a day they will probably get a third, if they work for 
six hours, a second, but if they work for four hours they stand a good chance 
of getting a first. In making this suggestion he is in good company. Many 
years ago John Locke formed a similar view and said that ‘‘the great art of 
learning is to undertake but little at a time.” However, whatever form 
“work” may take and for whatever time it may last, we doubt whether the 
majority of students in the faculty of laws will act upon Professor Elvin’s 
advice and rely on their own reading of text-books and law reports for the 
purpose of passing their examinations. ‘he wisdom of his advice cannot be 
questioned, but we wonder how many law students will be wise enough to ar- 
Tange and conduct their studies in accordance with it.—8 J. 


Neauigenos: Insugy FROM Qorr Baw 


Wu are indebted to an American reader for a brief note on a decision given 
by the Michigan Supreme Court at Lansing in a case in which a small boy, aged 
seven, while playing about on a municipal golf course was struck by a golf ball 
and so injured that he lost his right eye. His parents sued the municipality 
concerned, but lost the action on the ground that the boy had been warned against 
playing on the course and thus stood in the role of a trespasser. On appeal 
the High Court gave judgment for the plaintiffs holding that the warning to 
the child was not sufficient, and one of the Judges of the Court expressed the 
view that a child was far too valuable to society to hold that trespass cancelled 
any legal duty otherwise owed to him by a landowner who knew of the danger 
in which the child was placed. Whether that decision will be followed by other 
Courts in the United States remains to be seen. As far as this country is 
concerned, the legal position of a child who is trespassing is so unsatisfactory 
and the authorities are so tangled and complex (see the article at [1954] 104 


“LJ. 675) that it would be difficult to predict how a case of this kind would 


be decided here; an unsuccessful attempt to deal with this problem by statute 
was made when the Bill leading to the Occupiers’ Liability Act, 1957, was 
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before the House of Lords. It is, perhaps, also remarkable that there are very 
few reported cases dealing with injuries on golf courses. In Castle v. St. 
Augustine’s Links, ([1922] 88 T.L.R. 615), jadgment was given for the plaintiff, 
a taxicab driver, who was injured by a golf ball struck from the course on to 
the adjoining public highway, but the case’s main claim to fame rests securely 
on the fact that it provides judicial authority for the proposition that ‘‘every- 
body who plays golf slices at times’. In Cleghorn v. Oldham, ([1927] 48 TLR. 
465), the plaintiff was injured when the defendant struck her with her club 
while demonstrating a correct swing. Swift, J., gave judgment for the plain- 
tiff. A more recent decision is Potter v. Carlisle and Cliftonville Golf Club, 
Lid., ([1989] N.I. 114), where the plaintiff, whilst putting on a green was 
struck by a ball driven by another player from an adjoining tee and lost the 
sight of an eye. The action against the club failed on the ground, inter alia, 
that the injury which the plaintiff received was due to a risk of ihe game, 
yet in Ratcliffe v. Whitehead, ((1933] 3 W.W.R. 447), a Canadian decision on 
almost identical facts, the defendant was found guilty of negligence and thus 
could not escape liability on the ground that the plaintiff had accepted the 
risks incidental to the game—L.J. 


REVIEWS. 





Company Law. By F. R. QINWALLA, B.A, LL.B. Bompay: N. M. Tripathi 
Private Ltd., Princess Street. Demi 8vo. Pages tvi+211. Price Ra. 10. 


Tam is a very instructive and interesting monograph on the Indian Com- 
panies Act. Part I explains the economic aspect of the Act, Part II analyses 
the report of the Companies Act Amendment Committee. The sections are 
adjusted in accordance with changes proposed in the report. The case law 
which is restricted to the Companies Act of 1956 is fully dealt with in Appen- 
dix 8, and is arranged in the order of sections of the Act. Precision and 
lucidity have been the chief characteristics of the annotations. The anomalies 
and infirmities in the Act have been clearly pointed out. There are two 
Appendices dealing with technical details. The learned author has discussed 
the various aspects of the Company Law with great clarity and sound judg- 
ment. The book is bound to be very helpful to legislators when the new 
Company Bill comes on the legislative anvil. 


The Special Marriage Act, 1954. By D. H. CHAUDHARI, B.8¢., LL.B., Pleader. 
Catourra. Eastern Law House (Private) Ltd., 54, Ganesh Chunder Avenue. 
1958. Second Edition Size: Demi 8vo. Pages vii+340. Price Rs. 8. 

- Iw preparing this edition the learned author has incorporated at appropriate 

places cases decided after the publication of the first edition and has also added 

fresh matter in some of the notes. Rules framed by some High Courts and State 

Governments have been given in the Appendices. The book has undergone a 

thorough and careful revision. 


A Bibliography of Indian Law. Edited by CHARLES HENRY ALEXANDROWIEE. 
Lonpon. Oxford University Press. Amen House. 1958. Size: Demi 8vo. 
Pages ix-+69. Price Rs. 4.50. - 

Tms is a first systematic bibliography of Indian law comprising treatises 
and text books published in the course of the last twenty-five years. It is 
arranged according to different topics of law in order to facilitate easy refer- 
ence. The book will serve as a useful guide to legal practitioners and law 
students. i 
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THE DEFINITION OF RELIGION IN INDIAN LAW. 


An example of the as yet uneasy blending of Indian and foreign legal ideas 
is the problem of the Court’s jurisdiction to define ‘religion’ and to determine 
the content of a particular religion. This is a fit subject to be written upon 
by a Christian, since Christians in Europe and Commonwealth countries gene- 
rally are heirs to acute and at times highly embarrassing controversies on the 
nature of law and religion and the relationship between them. Christians can 
easily detect the penetration into Indian legal history, and into the customary 
attitudes amongst lawyers, of certain compromises which were worked out in 
Hurope—compromises which were beneficial to countries torn by civil strife, 
but not necessarily relevant to modern India. A Christian may safely write 
on the legal aspects of non-Christian faiths, without fear of being suspected 
of hidden motives, or of trespassing upon topics where specialised, and in 
particular traditional, learning would be appropriate. 

There seems to be a distressing conflict of decisions, or, to be more accurate, 
of the rationes underlying the decisions, on this subject. Problems have arisen 
in the fields of constitutional law, in the law of charities (both from the fiscal 
and the testamentary standpoints), and in the law relating to State supervision 
of trusts. It is not inconceivable that similar difficulties may arise in other 
contexts, particularly where privileges are awarded to persons possessing, or 
to persons other than those possessing, religious qualifications.1 In the Hindu 
law we have latent difficulties where rights are lost by reason of conversion, or 
of ceasing to be a Hindu by religion.2 The whole problem is complicated by 
the fact that whereas deep religious feelings are daily drawing together think- 
ing people of all sects and religions, the mass of the public (as is always the 
case) is gradually discarding its superstitions, and with them its only genuine 
contact with religion. Each succeeding generation is less superstitious, less 
concerned with irrational ceremonies and taboos, and at the same time more 
materialistic and impatient of any restramts which religious teaching would 
impose on its freedom. In India the ancient plasticity of dogma, the tendencies 
towards sectarianism and at the same time syncretism, are in danger of giving 
way to the carrent tendencies which not only deny authority to the Vedas and 
the sutras, but also (unlike the Buddhists of old) are utterly indifferent to the 
old inducements, namely the avoidance of sin and rebirth, and the attainments 
of supersensory merit. 

Constitutionally India attempts to be a secular State: in fact she is a multi- 
religions State tending towards a secular State. The intention of the founders 
of the Constitution was that no State advancement should be given to any reli- 
gion, that no one should be penalised for his religion, that religion should not 
be the criterion in the selection of candidates for State employment, and that—to 
put it in homely language—religion should be a matter for the individual con- 
science, a question between Man and his Maker, and not a potential source of 
conflict between the citizen and the State. No one who has read the Indian 


* 1, Bee Narayan Waktu v. Punjabrao, (1958) Ab, 1008; eae eee of a oon- 
60 Bom. L. R. 776. te in a secular State, 
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Law Reports for the past dozen years can feel that this intention has been hap- 
pily carried through, either by Legislatures inspired by pious fervour, or by 
Courts who have had the very painful and delicate duty of accommodating 
religious sentiments with the letter of the law and the plain intention of the 
founding fathers of the Constitution. It is easy to find fault with decisions, 
but in this paper an attempt will be made. to suggest a constructive doctrine 
and this is put forward in the confidence that the Constitution gives us a sure, e 
as well as practical, guide. 

First, what does the Constitution say about religion! We must cite*once e 
again the principal provisions. 

“Art. 25. (1) Subject to public order, morality and health and to the other provi- 
sions of this Part, all persons are equally entitled to freedom of conscience and the . 
right freely to profesas, practise and propagate religion. 

(2) Nothing in this article shall affect the operation of any existing law or prevent 
the State from making any law— 

(a) regulating or restricting any economic, financial, political or other secular acti- 
vity which may be associated with religious practice; 

(b) providing for social welfare and reform or the throwing open of Hindu religious 
institutions of a public character to all classes and sections of Hindus. .. 

Art. 26. Subject to public order, morality and health, every religious denomination 
or any section thereof shall have the right— 

(a) to establish and maintain institutions for religious and charitable purposes; 

(b) to manage its own affairs in matters of religion; 

(c) to own and acquire movable and immovable property; and 

(d) to administer such property in accordance with law.” 

Supreme Court decisions make it clear that here we have a scheme which 
takes advantage of the judicial experience gained in the United States, 
Australia and elsewhere, with the fortunate result that-it is seldom necessary 
to go outside the words of the Articles for a definition of ‘freedom of religion’ 
as known in India. There is, however, an obvious loop-hole. It was found, 
though not much adverted to, in the very important case of M. H. Quareshi v. 
State of Bihar.4 Public order, morality, health, fundamental rights, and 
legislation concerning secular and political activities, ete., as well as reform of 
a social nature, such as the abolition of untouchability, etc., list finally the 
grounds and the means according to which freedom of religious profession and 
practice may be curtailed. This list is obviously taken from experience outside 
India, coupled with the experience gained by India during earlier days of 
British (and other European) rule. It must be remembered that ‘religion’ “to 
Europeans, in so far as it applies to conduct, is concerned mostly with prohi- 
bittons. One must not eat this or that, one must not take certain 
oaths, one must not participate in certain ceremonies or secular acti- 
vities.©5 When Christians of .particular sects began to claim that their 


3. The Comendssioner, Hindu BRoligious attract disapproval in modern societies. It 
Madras v. Sri Lakshmindea eee a oae eye I ee 
Thirtha Swaminar of Sri Shirur Muth, [1054] avoids the negative attitude towards 
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that the composition of the Court, to ‘anti-social’ ands it is tected in India, 
which consisted of four Judges besides the unless the iona apply: fa Australia the 
Chief Justice of India, did not include a Mus- good citizen is p unlikely to in 
- lm. in anti-social acts sanctioned by religion; 


5. Latham OJ.'s extremely able judgment India there is no comprehensive presumption 
in Adelaide Company of Jehovah's Witnesses regarding the acta sanctioned hy religion, and 
Inc. v. The Commonwealth, (1948) 67 C.L.R. the very canospt of society's i 
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religion required them i do rather than abstain from doing, it was 
inevitable that where they were a small minority their ‘claims should be 
held invalid if they conflicted with State policy. The techniques adopted to 
achieve this solution differed in the United States, where a short way. with reli- 
gious pretentions is traditional (for the original colonists ‘were intent not upon 
toleration so much as upon their various ‘conscientious vagaries’ being respect- 
ed to this extent, that, subject to the law of the land, they should not suffer 
for their consciences), and in Australia, where the wording of the Constitution 
Act suggested a more liberal protection. But the outcome was the same. In 
India in the period 1772-1871 it was axiomatic amongst the European residents 
that Indians favoured in the name of religion practices which were obnoxious 
to Christians and ir many cases possibly or certainly harmful to individuals 
and to the community in gon eneral. No one doubted that it was the duty of the 
government to suppress them. But action to prevent human sacrifices, reli- 
gious suicides, offensive displays such as hook-swinging in the name of religion, 
sati, and other aberrations intended to awaken awe or religious zeal, was delay- 
ed because it was believed that Indian consciences might be hurt, and that 
civil unrest would result. In an age when the Europeans had little doubts of 
their own rectitude the claim that religion implied activity, doing as well as 
abstaining, was met by the proposition that the State could properly curtail 
freedom of activity, since the individual’s conscience could hardly be hurt if 
his failures in the fleld of religious obligation were the result not of his own 
neglect, but of the State’s inhibition. This.attitude has been retained to some 
extent in modern times. Reformers have prohibited the dedication of devadasis 
(no doubt rightly) without anxiety as to the trespass upon religious doctrines; 
they have prohibited other activities such as child marriages, sometimes with 
the sanction of reformed religions beliefs. The reform of the Hindu law, and 
the (much qualified) abolition of untouchability, both affront religion as under- 
stood in India but the old European approach is maintained, on the ground 
that the majority can decide, and freedom of conscience is not affected. For 
example, the sonleas man’s freedom to believe that he ought to marry a second 
wife in the lifetime of the first is not affected by the State’s rule that if he 
does so he will go to goal! So, illogical as it all is, it is settled that the State 
may interfere with religious practice for the reasons listed in arts. 25 and 26. 
But what of other interference with religious practice? Surely that is prohi- 
bited by the Constitution? It would seem from the Supreme Court case cited 
above that it is. And we have ample authority from other cases. The religious 
requirements that the inner sanctum of a temple should not be entered at cer- 
tain times or at any time by unqualified persons, and also that certain pro- 
perties should be dealt with in a particular way or that no property belonging 
to an endowment should be used for purposes other than those of the endow- 
ment itself, have been accepted as inviolable, notwithstanding well-meaning 
statutes. It was the intention of the promoters of anti-untouchability legisla- 
tion that all temples should be open to all Hindus, and political movements 
from the pre-Independence days have sought to equate Hindus, Jains, Sikhs 
etc., as the wording of the second explanation to art. 25 (not cited above) indi- 
cates fairly clearly. Yet it has been held that Jain temples are not open to 
Harijans other than Jain Harijans -(if any there be). There are, therefore, 
religious practices which cannot be interfered with by a Legislature, for they 
are, not economic, financial, political or secular, nor have they come 
within the scope of legislation for social welfare, ‘reform, or temple-entry. 
How, then, can one justify the Madras Animals and Birds Sacrifices Prohibi- 
tion "Act, 1950, an Act which aims to prevent Hindus from practising their 
religion by sacrificing animals or birds? Such sacrifices are unquestionably 
religious practices, although they are not approved by more ‘respectable’ sects 
of Hinduism. The sacrifice of a buffalo may not be regarded everywhere ag 8 
meritorious | act, but can the Legislature inhibit such an act, seeing that it is 


6, Sice v. Puronchand, [1958] A. I.R. M.P. 263 (Indore), 
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not economic, financial, political, ete.? The fundamental right to freedom of 
religion, it must be remembered, is intended for the protection of minorities 
and in particular unpopular minorities.” The Madras Act has not been chal- 
lenged because no prosecution has been brought against an offender sufficiently 
powerful to pursue the point. But the Acts passed to-prohibit the slaughter 
of cattle impinged (as they were expected to impinge) upon a widespread, 
numerous, and respectable body of people, namely the Muslim butchers, who 
bought cows and buffaloes from Hindu dairymen, and the Muslim hide-and-gut- 
dealers who lived upon the proceeds of such slaughter. In the Animal-slaughter 
case it was decided that the prohibition of the slaughter of all cows was valid. 
This was notwithstanding the case for the butchers that art. 25 was infringed 
by the Acts in question. . 

The Supreme Court was very candid. That freedom of religion meant free- 
dom to practise religion and to do acts extending far beyond mere expressions 
of belief was already established in unambiguous terms in The Oommissioner, 
Hindu Religious Endowments, Madras v. Sri Lakshmindra Thirtha Swaminar 
of Srv Shirwr Mutt, and in Ratkal Panachand Gandhi v. The State of Bombay.® 
The American concept of religion as a mere question of belief was unhesita- 
tingly rejected, and the sapient dicta of Latham O.J. in the High Court of 

Australia were approved.’° . It is quite clear that in India the right to do 
what, the religion commands is protected by the Constitution, unleas contrary 
legislation is saved by one of the listed exceptions. It was perfectly clear that 
the sacrifice of a cow by a Muslim on Bakr-Id was a religious obligation. The 
obligation is expressed in some such form as this: for each person a sheep, or 
a cow or a camel for seven persons, or fatling these animals or the means to 
acquire them, a gift in charity. Plainly where a cow was available the Muslim 
family had not merely .a religious duty but a perfect right to have a cow 
slaughtered for.them. If Muslim rulerd at times, out of respect for Hindu 
sentiment, prohibited animal-slaughter, as Hindu rulers themselves did at times 
(but usually for stated periods only—soldiers and manual labourers at all 
times ate meat when they could get it), there is no proof that slaughter for 
bona fide religious purposes was forbidden—indeed the presumption is all the 
other way. Thus the Supreme Court were faced with a dilemma: either the 
religious duty was protected, im which case the Acts were invalid even in 
respect of cows; or, if the, Acts were to be upheld on other grounds, the alleged 
right under art. 25 was. no right at all, because it was defective in some way. 
Unfortunately (and this is written with great respect for the learned Judges, 
for a majority, of whom the writer has a warm personal regard as well as pro- 
fessional admiration) the Supreme Court came to the conclusion that the al- 
leged right was no right.at all, on the ground that because there was an opaon 
to slaughter a sheep or a cow—an option which, with the candour 
of this remarkable decision, they agreed might well be illusory in vaate Pi 

deprivation oł one arm of the option would not be an interference 
m religious freedom, since there was in their own words 
.no material on.the record before us which will enable us to say, in the face 
ode ecu falta fue Ge Ghia Gad a pa a A 
Muslim emperors] that the sacrifice of a cow on that day is an obligatory overt act for 
a Musselman to exhibit his religious belief and idea." 


We know that the Supreme Court is not bound by its own desisions—a facility 
of which, outaide Constitutional questions, it cannot be expected to take fre- 

t advantage—but one day it will want to distinguish this case. Knowing 
this th the learned Judges have very carefully emphasised that the Islamic reli- 
gious position was not argued before them with any vigour and that no doctor 
of Islamic law appeared to depose as to the theological or customary position. 
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Thus in any'similar matter a better-prepared case might well be successful: 
but before we can hope for that the-underlying’ principle must be establish- 
ed, firstly that religious practices are not to be curtailed unleas they come clear- 
ly within the exceptigns, and secondly that the Court has no jurisdiction to 
decide argumentatively and of ee own judicial knowledge what is the content 
of a particular religion. Both ions are more than hinted at in this very 
. case, but the second requires er exploration since it is already in danger 
“of being controverted. 

, © It ds all very well for a Legislature to say, ‘‘The Vedas do not require such- 
and-such an act; there is no sanction in the sastras for your usage; what you 
are up to is no better than sati and hook-swinging and just as the British 
prohibited those so we shall prohibit your activities’. This may well be un- 
constitutional, or it' may come, as in the case of the devadasis and the Hindu 
Code, within the exceptions. But it is quite another thing for the Court to say, 
“What you claim to be your religion is nothing of the sort. You say you are 
a Hindu, but Hinduism does not know any such usage as this. You say you 
are a Muslim, but there is nothing about this in the Quoran.’’ In the Animal- 
slaughter case the Supreme Court were very cautious, and covered themselves 
carefully with ample description of the type of information before them. But 
they imported into their decision judicial reasoning of a type which an Islamic 
theologian cannot accept, and to decide questions of Islam with the aid of non-. 
Tslamic precepts (such as that the presence of an option destroys the obliga- 
tory character of each item in the command which is expressed alternatively) 
is a very questionable proceeding.'2 This is not the first time the Supreme 
Court has undertaken such responsibility. The case of Saraswathi Ammal v. 
Rajagopal Ammal'? has not attracted much notice, but it is a most important 
instance of the Court’s deciding that a particular belief, unquestionably of a 
religious character, was not consistent with Hinduism, and was not on that 
account a basis for such secular recognition as an established Hindu belief 
could claim.14 The decision gives ground for anxiety, particularly when every- 
one knows that Hinduism has no creed or hierarchy, and at a time when even 
backward and criminal tribes are becoming ‘Hinduised’ and are being claimed 
as members of the ‘Hindu’ fold. The authorities upon which the Supreme Court 
relied in that case are not without their weaknesses. In Kunhamutty v. Ahmad 
Musaliar'® the Madras High Court held that to create a valid trust for reli- 

gious purposes there must be a charitable object, and a dedication for the purpose 
ay reciting the Quran over a private person’s tomb did not create a valid wakf. 
The indignation which has been aroused by the Privy Council decision as te 
what was not a valid wakf ahould serve as a warning that the English law of 
charities is a poor guide to determining what is in India a valid dedication or 
bequest for religious purposes. What is senseless and superstitious to one may 
be valid for another, and the sanctity of tombs in popular Islam’ is notorious. 
Upon this weak foundation was built one of the rationes in Drawiasundaram v. 
Subramania,'© that the direction that money should be spent on the building of 
a tomb (samadAs) and its maintenance did not constitute a charitable endow- 
ment (and was not a gift for religion), whereas if the deceased had been a true 
sanyasi his burial and the upkeep of his samadhi might have other implications. 
In English law the mainterfince of tombs of private persons is well known not 
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to be a charitable or religious purpose, but can the same be said in India, whe- 
ther of Muslims or Hindus? The usages of Lingayats in this respect ought per- 
haps to be investigated more closely. For the test is not what is said in the 
texts, but what the public actually believe. Upon Dratviasundaram Pillai was 
based the somewhat similar, and, it might be thought, equally oppressive deci- 
sion in Veluswams v. Dandapant.'7 A recent Bombay decision applies the same 
technique: a dedication to an existing foundation, whatever its motives, is one 
thing, but a dedication for worship at a place of samadhi, a type of worship 
having no charitable connotation (in the current sense of that word) though 
having a hold on the sentiments of unorthodox or uninstructed people, will be 
void: Rangrao Bhagwan v. Gopal Pundlik.18 The Court’s readiness to decide 
what is religious without reference to custom or actual belief could hardly be 
illustrated better than by the two examples that follow, vastly as these differ 
inter se. In Chhotalal Lallubhat v. Charity Commr., Bombay,'9 Shah J. said: 

“...We do not think that the other bequests can be regarded as religious. A be- 

quest to Panjrapole, ie. a home meant for maimed, aged and deformed animals, can by 
no stretch of imagination be regarded as a religious bequest. Similarly, a bequest for 
practising kindness to all forms of life cannot, in our judgment, be regarded as a religious 
bequest; and a bequest for providing food to pilgrims visitmg temples or providing 
clothes to Jain male and female Sadhus and Sadhvis cannot also be regarded as a be- 
quest for religious purposes.” 
The learned Judge continued to remark that there is a vital difference between 
the nature of the bequest or trust and the motive with which the benefit of the 
Eaa or trust is given. It can cogently be argued that Jain theory regarda 
such gifts as religious gifts, and the giving of them a religious duty. If the 
Court is at liberty to apply a priori tests of what is religious, drawn, in the case 
of charities, from English cases (where the technical considerations, in the field 
of religion, may be quite irrelevant), and in constitutional and fiscal cases from 
a regard only for orthodoxy or for literary sources, there seems to be something 
amiss with the conception of religion in the secular State. The second example, 
taken from Madras, namely Kalandat v. Gnanavaram,?° is likewise seemingly 
oppressive in that, far ahead of ifs time, it laya down that a manager of a 
Hindu joint family may validly dedicate joint family property to religious pur- 
poses, that is to say, for the purposes of a Church. Chandrasekhara Ayyar J., 
whose authority none will question, actually said: 

“|..The Hindu religion has been the moat tolerent religion of the world and the very 
idea thet pious and charitable purposes should refer to and mean objects that can be 
said to promote a particular faith, creed, or dogma is foreign to its ideals. True piety 
transcends castes and creeds and whatever is done:to advance belief in God and His rule 
over the universe can be said to be an act of broad-minded piety.” 


It ig submitted that Shah J. should have enquired what were the beliefs of the 
Jain sect to which the testator belonged, and Chandrasekhara Ayyar J. should 
have enquired whether the Hindu caste in question had (as they quite possi- 
bly had, cf. customs in Travancore) a belief in the mutual co-operation o 
Christians and Hindus in matters of religion. j 
It is submitted, finally, that the correct test to apply is that of usage, proved 
in evidence, by witnesses in Court or by affidavit. We must take as our leading 
authority the admirable judgment of Davar J. in Jamshedyi C. Tarachand v. 
Soonabai.?! The beliefs of Parsis were determined from the evidence of mem- 
bers of the community, and not merely from sacred books: the beliefs were 
inconvenient, but the learned Judge held that ‘‘a secular Judge is bound to 
accept the belief of the community’’. This was quoted with approval by the 
Supreme Court in Rattlal Panachand’s case, and as their Lordships of the 
Supreme Court say in that very case®? ‘‘no outside authority has any right to 
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gay that these are not essential parts of religion...’’ . In other words the defini- 
tion of religion itself, and the determination of the content of. particular reli- 
gion, as well as the decision as to what practices are or are not enjoined by 
religion (and so protected by the Constitution) must all be left to the commu- 
nity itself, and the Court cannot substitute-its own judgment or skill for the 
beliefs and theological techniques of the community in question. 

On the subject of charitable bequests, and the difficult problem of whether 
bequests for dharma, and other similar vague terms, are or are not valid, we 
have many old cases and conflicting trends of decision. It may be thatthe 
anomalous and unsatisfactory rule which is often traced to Ranchordas Vandra- 
wandas v. Parvatibat?> will ‘one day be overruled by the Supreme Court. But 
that subject must await fuller treatment. In the meanwhile it is certain that 
customary approaches to such matters can be consulted by, the Court in purely 
secular connections, for we have the instance in Govindlalyi v. Commr. of Inc.- 
taz®4 of the Court’s insistence that judicial notice may be taken that members 
of a community regard it as a religious obligation to make payments to an indi- 
vidual who would apparently not qualify as a proper patra, that is to say 
donee, according to the dharmasasira: so that the community’s belief as to the 
absolute obligation to make such gifts, notwithstanding criteria applicable by 
orthodox Hinduism, was actually relied upon by the revenue authorities, and it 
was held rightly relied upon, for the purpose of assessing the donee to income- 
tax. As for the Animal-slaughter case it is submitted that the correct decision 
in this regard would have been that the impugned Acts were void in so far 
as they attempted to deprive Muslims of their fundamental right to freedom 
of religious practice, and that, in view of considerations enlarged upon elsewhere 
in that judgment, it would have bean proper for the Acts to prescribe an agé- 
limit or some other criterion for this purpose. Islam does not require that a 
young or tender animal should be sacrificed: religious freedom is not impaired 
if the only legally available cows are old cows unfit for giving milk or pro- 
ducing calves, and the Acts could have permitted the slaughter of animals for 
bona fide religious purposes providing that in the case of cows they were over & 
certain age. The fact that this care was not taken (we must contrast the terms 
of the Bombay statute) raises the inference that the legislation was sectarian 
and sentimental rather than economic, and goes far to rebut in this instance the 
presumption that the Legislature is the appropriate arbiter of its duty. 


` J. Dunoan M. DERRETT. 


MR. JUSTICE TENDOLEAR. 


On January 28, 1959, a portrait of the late Hon. Mr. Justice 8. R. Tendolkar 
was unveiled by the Hon’ble Mr. H. K. Chainani, Chief Justice, Bombay High 
Court, in Court Room No. 31, High Court, in the presence of a large gathering of 
members of the Bar and Attorneys of the High Court. 

In requesting his Lordship the Chief Justice to unveil the portrait, Mr. B. M. 
Seervai, Advocate General, said : 

My Lord the Chief Justice, -Judges of the Bombay High Court, ladies and 
and gentlemen: 


It is less than a year ago that Mr. Justice Tendolkar passed away, but it 
was’ the desire of all his friends, inside and outside the Bar, that a suitable 
memorial should be raised to his memory. We knew that his most enduring 
memorial was in the memory of those who practised before him, and, so far as 
the law was cohcerned, in the pages of.the law reports. But we desired that a 
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portrait’ indicating his fine and vivid personality should remain in the Court 
in which he had worked so long and so well. We knew for a fact that he greatly 
admired the portrait which had been painted by Mr. Pithawalla of his learned 
leader Sir Jamshedji Kanga. In fact he liked it so much that he kept a copy 
of it in his own chamber. We, therefore, engaged Mr. Pithawalla to paint the 
portrait, and I believe, when it is unveiled, you will find that it presents a strik- 
ing picture of the late Judge. 

There is little to be said on an occasion like this, for the Bar has paid ita un- 
mistakable tribute to the late Judge. But a few facts have come to light after 
he died, which have added greatly to his stature, for we did not know when he 
rat in this Court for the last time on the 20th of January, 1958, that for months 
he had known that he was suffering from an ailment of which the end was cer- 
tain and which nothing could avert. Knowing this he faced the end with an 
unflinching eye, continued to come to the Court till the last day on which he 
could work, and then went home. 

This portrait will remind us, as we sit in this Court, of a fine and masterful 
Judge, and so far as those who practised before him are concerned, this Court 
seems to us to be full of him, and as we look at his fine face it will recall to us 
the' great occasions in which high and important constitutional matters were 
decided firmly, resolutely and fearlessly: I think no better tribute can be paid 
to a Judge than that the Bar has estimated his work as worthy of its highest 
praise, and in this particular matter I happen to know that the Bench fully 
shares the view which the Bar has taken. 

It remains for me to thank the artist who painted this portrait, who unfor- 
tunately has suddenly passed away, to a member of the Bar Mr. Oak who com- 
pleted part of the work which had remained unfinished, to the several friends 
and donors who have contributed so generously to the fund which has been set 
up, and to the members of the staff and office of the High Court who have done 
their best to make all arrangements for this occasion. We are thankful to my 
Lord the Chief Justice for coming here to unveil this portrait. It is fit and 
proper that the seniormost colleague of the late Judge should unveil the portrait 
which has been put up in his memory. May I request my Lord the Chief Jus- 
tice to unveil the portrait. 


In unveiling the portrait Hon’ble the Chief Justice Mr. H. K. Chainani said: 


Mr. Advocate General, brother Judges and friends: 

You have rightly observed that on an occasion like this much may not be 
said. I thank you for inviting me to unveil the portrait of the late Mr. Justice 
Tendolkar. I accepted your invitation with great pleasure, because he was not 
only a colleague with whom I had worked together in the High Court for seve- 
ral years, but he was a great personal friend. I did not know him before I 
came to the High Court. But soon after I came here, I realised that he was a 
masterful personality, who commanded universal respect and admiration. He 
was a kind-hearted and a good friend, and he endeared himself to everyone 
who came in contact with him. To all his colleagues he was a source of consi- 
derable strength. In his untimely and premature death, we all suffered a 
great personal loss. 

As a Judge, Mr. Justice ‘Tendolkar dedicated himself to justice. In him, 
there was a rare blend of a clear head, keen and sharp intellect, quick grasp, 
sound commonsense, and a profound knowledge of law. To those great qualities 
were added courage, impartiality, independence, and a high sense of devotion 
to duty. His judgments, which most of us have read, are remarkable for their 
precision and lucidity of expression. He was a great, good and wise Judge, who 
upheld and maintained the best traditions of this’ Court. 

I, therefore, regard it as a great privilege to be asked to unveil his portrait. 
May his portrait inspire the lawyers, who practise in this Court, te prepare 


e e 
2 


VoL, Lx] ` sOURSAL. 28 
their cases thoroughly and to present them forcefully, but accurately and fair- 


ly. May it also inspire the Judges, who work in this Court, so that like him 
they may administer justice wisely, impartially, and fearlessly. 


GLEANINGS. -> 





à -Fam WEAR AND TRAR 

Taytor v. Webb ([1987] 1 All E.R. 690) is overruled. Though the decision 
that the principle of Taylor v. Webb was wrong was reached by the House of 
Lords in a case on the Rent Act, 1957, Regis Property Co., Lid. v. Dudley, 
([1958] 3 All E.R. 491), it is in this respect of general application to ‘all re- 
pairing covenants in leases where liability. for fair wear and tear is excepted. 
The principle of Taylor v. Webb was that the exception for fair wear and tear 
relieved the tenant not only from the immediate effects of wear and tear but 
also from the obligation to take any steps to avert any consequential damage. 
The decision of the House of Lords restores the law as it was before Taylor v. 
Webb. Thus, if want of repair is alleged and proved, it is for the tenant to 
show that the want of repair is within the exception. The exception for fair 
wear and tear is limited to what is directly due to wear and tear, reasonable 
conduct on the part of the tenant being assumed. The tenant remains bound, 
however, to take such steps as are required to prevent the consequences flowing 
originally from wear and tear producing others which wear and tear would 
not directly produce. The example given by Talbot J., in Haskell v. Marlow, 
({1928] 2 K.B., at p. 59), whose judgment was approved by the House of 
Lords, was that ‘of a tile falling off a roof. The tenant would not be liable for 
the immediate consequences, but if through the hole in the roof so caused by 
fair wear and tear water got in and rendered part of the house uninhabitable, 
that latter damage would not be within the exception for fair wear and tear, 
and the tenant would be liable for it—L.J. : 


PROSTITUTION 


TEHE general feeling of the House of Commons appeared to be in favour of 
increasing the penalties imposed on prostitutes for soliciting but stopped short 
of sending them to prison. We find this aspect of the Wolfenden Report more 
difficult than the other. No one is idealistic enough to imagine that it is posi- 
ble to abolish prostitution ; the only question is how to put an end to a public 
nuisance and in particular how to diminish the revolting evil of the man who 
live on the earnings of prostitutes. We agree with Mr. Anthony Greenwood, 
who is in favour of heavier fines for prostitutes but would reserve imprison- 
ment for those who organise prostitution and who profit from it. We must 
have a sense of proportion. If the resources now at our disposal enabled us 
to attempt the reformation of thousands of prostitutes there would be an argu- 
ment for detention, but they do not and, in our opinion, there are more urgent 
claims. The Government’s provisional view is that imprisonment, even if only 
invoked in the last resort, would go a long way .to help, partly because it would 
give probation officers the opportunity to persuade prostitutes from their folly 
before they were beyond redemptions. 


Brs-Laws: Nowy INETBUMENTS 


Tye ice cream van fitted out with a musical box and an adjustable electric 
amplifier to attract its customers, a familiar sight in our streets, has now be- 
come immortalised by finding its way into the law reporta. It has for some 
time been a matter of aheorbing interest to local authorities whether the van’s 
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chimes constitute a ‘‘noisy instrument’’ for the purposea of s. 54(14) of the 
Metropolitan Police Act, 1839 (which appears to place postmen who wish: to 
use & horn or other noisy instrument in the performance of their duties in a 
most privileged position) or would come within the good rule-and government 
bye-laws of local authorities. There is in general existence a byelaw prohi- 
biting any person, for the purposes of selling any article in any street, from 
shouting or using any noisy instrument in:such a manner as to cause annoy- 
ance to inhabitants. In John v. Heath (The Times, April 24, 1958, p. 5) music 
lovers along with music haters were offended, for while ‘‘Toni’s”’ van was’ lay- 
ing the Anniversary Waltz on the loudspeaker, - ‘‘Wall’s’’ van appeared in 
the same street in Dunstable emitting a series of five melodious notes at fre- 
quent intervals. Only one annoyed witness was called before the justices, but, 
in the view of the Divisional Court, that was quite sufficient. In Raymond v 
. Cook, ({1958] 3 All E.R. 407), the scene shifts to Westleigh, Havant, and this 
time there was a solo performance from ‘‘Toni’s’’ van which seriously disturb- 
ed the day-time slumbers of two inhabitants of the town who were night 
workers. The bye-law being of a similar type, it was argued that a distinction 
ought to be drawn between a musical and a@ noisy instrument, but the Divi- 
sional Court were content to assume that an instrument may be both musical 
and noisy—which few of us will dispute seriously—and once the justices were 
satisfied that the instrument was likely to cause annoyance it was unnecessary 
that there should be any evidence whether one or more people were in fact 
annoyed by it. So the local authorities appear to have won the day, even out- 
side Glamorgan where, we are told, is to be found the only local Act which 
directly restricts the use of loudspeakers for trading in the street.—LJ. 


OBSCENE PunioatioNe 


THERE i is a wide measure of agreement that both substance and rene of 
the law relating to obscene publications stand much in need of change. A Bill, 
introduced last year with the backing of the Society of Authors was considered 
by two Select Committees. The findings of the Second Select Committee were 
embodied in the Obscene Publications Bill which was introduced—again as a 
Private, Member’s Bill—on November 10. The Bill sought to enact, by el. 1, 
that any publication should be deemed to be obscene ‘‘if its effect as a whole is 
such as to tend to deprave and corrupt persons to or among whom it was likely to 
be distributed, circulated, offered for sale or let on hire’’. The literary, artis- 


tie, scientific or other merits of the work in question were to be taken into © 


consideration, and in any prosecution or other proceeding the author of the 
publication alleged to be obscene was to have the right to be heard in its 
defence. It may well be that the definition of obscenity lacks the precision that 
is needed if unnecessary controversies over the question of the literary or 
artistic value of a publication are to be avoided. Even go, it is surely a matter 
for regret that the Bill did not secure a second reading, and that yet another 


opportunity of improving the law has been postponed for some time, if not 


lost altogether —L.J. 


SILENOR I8 Consent 


Ir is a rule of universal law that if a man, either by words or by conduct 
has intimated that he consents to an act which has been done and that he will 
offer no opposition to it, although it could not have lawfully been done without 
his consent, and he thereby induces others to do that from which they would 
otherwise have abstained, he cannot question the legality of the act he has 
so sanctioned to the prejudice of those who have given faith to his words or 
to the fair inference to be drawn from his conduct. In such cases proof of 
positive assent or concurrence is unnecessary: it is enough that the party had 
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full notice of what was being ane and the pontian of the other party is 
altered (Cairncross v. Lorimer, (1860) 3 Macq. 827) 

On this rule is founded the law of consent or, more properly, acquiescence. 
Acquiescence implies that a person abstained from interfering whilst a viola- 
tion of his legal rights was in progress. If a party having a right stands by 
and sees another dealing with the property in a manner inconsistent with that 
„Tight and makes no objection whilst the act is in progress he cannot afterwards 
* complain: this is the proper sense of acquiescence ee A Lesds v. Earl of 
, Amherst, (1846) 2 Ph., at p. 124, per Lord Cottenham, L.C 

In another sense acquiescence implies that a person a from seeking 
redress when a violation of his rights of which he did not know at the time is 
brought to his notice. Here the term acquiescence is an element of laches. 

Acquiescence operates by way of estoppel. It is quiescence in such circum- _ 
atances that assent may reasonably be inferred, and is an instance of estoppel, 
by words or conduct (De Bussche v. Alt, (1878) 8 Ch.D. 286). The estoppel 
rests upon the circumstances that the party standing by in effect makes a 
misrepresentation as to a fact, namely, his own title. A mere statement that 
he intends to do something, as to abandon his right, is not enough (Jorden 
v. Money, (1854) 5 H.L. Cas. 185; Citteens’ Bank of Louisiana v. First National 
Bank of New Orleans, (1873) L.R. 6 H.L. 852). 

Consequently, if the whole circumstances are proper for raising this estoppel, 
the party acquiescing cannot afterwards complain of the violation of his right. 
For this purpose the lapse of time is of no importance. He is estopped imme- 
diately by his conduct; and hence the effect of acquiescence has been expressly 
preserved by the Limitation Act, 1939, s. 29. 

The principle of estoppel by representation applies both in law and in 
equity, though its application to acquiescence is equitable (R. v. Butterton 
(Inhabttants), (1796) 6 Term. Rep. 554). The term appears to apply only 
to estoppel as a bar to a claim for equity (Evans v. Bicknell, (1801) 6 Ves. 174; 
Burrowes v. Lock, (1805) 10 Ves. 470). 

This is not, of course, to say that mere silence or inactivity, in the absence 
of-a duty to speak, amounts to 4 representation (see Welch v. Bank of Eng- ` 
land, [1955] 1 All E.R. 811 (not answering a letter), and Leslie and Co. v. 
Works Commissioners, (1914) 78 J.P. 462 (party to a contract not estopped 
from denying its true construction by failing to answer a letter in reference 
to its meaning)). If a person’s consent to a particular act is required, he 
may be under a duty, when he knows that it has been done without his con- 
sent, not to stand by for so long that another is induced thereby to do that 
from. which otherwise they might have abstained; and he cannot afterwards 
question the legality of the act to the prejudice of those who have given faith 
to the fair inference to be drawn from his conduct (Greenwood v. Martins 
Bank, Lid., [1933] A.C. 51; Cairnoross v. Lorimer (supra) ). 

A duty to speak arises where a person knows that someone else is acting on 
an erroneous assumption of some authority given or liability undertaken by 
the former, dr is dealing with or acquiring property in ignorance of his title 
“to it (Stroud v. Stroud, (1844) 7 Man. & G. 417). 

It is the duty of a person who knows that another is relying on a document 
bearing a forgery of his signature to give notice of the forgery without delay 
(Greenwood v. Martins Bank, Lid. (supra)). fortiori, it is clearly the 
obligation of one who has by his own mistake led another into an incorrect 
belief to correct that belief as soon as the mistake has been discovered (Holt v. 
Markham, [1928] 1 K.B. 604). 

One who stands by and allows another to proceed and interfere with his 
legal rights in the hope that they will eventually arrive at an agreement is not, 
however, estopped from asserting that the proposal is ultra vires when it is 
found that no.mutual agreement can be reached (Jackson v. Knutsford Urban 
Council, [1914] 2 Ch. 686). > 

Where a peron has a right of PER between two courses mere-silence or 
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inactivity does not amount to an election. But it is the duty of a person who 
has to make an election not to be silent so long as to Jead another person, either 
the person against whom the election is made, or a third party, to alter his 
position in the belief that the first person has elected to let things remain as 
they are; and, by so doing, he will be precluded room making a different elec- 
tion (Young v. Bristol Aeroplane Co., Lid., [1946] 1 All H.R. 98). ` 

It is on the foregoing that Jenks’ maxim qus tacet consentire videtur (Cent. 
32) is based, which brings us back to the title of this article—LJ. 


1 


Docror’s Duty to TELL 


Tue substance of Chapman v. Riz, (The Times, November 11, 1958), is that 
- where a doctor makes a preliminary examination of a patient and then telis 
him to see his own dottor, the doctor who first examined him has a duty to en- 

sure that the second doctor has a sufficiently full picture of the`first examina- 
tion and the findings to ensure that proper steps continue to be taken on. 
behalf of the patient. 

In this case, the action was brought by the widow of the deceased, who had 
been working in the cutting room of a butcher’s shop when the knife had slip- 
ped and had caused a wound in his abdomen. A telephone call was put through 
to a local hospital which was a ‘‘cottage hospital’’ without any resident surgi- 
eal staff. The defendant was a doctor who used that hospital and happened 
to be present. He acted without delay, going straight away to the shop after 
ordering a bed to be got ready at a fully equipped hospital. He made an 
examination of the deceased at the shop and formed the impression that the 
knife had not penetrated the abdominal wall but that the wound was a mere 
“nicking”. On a further examination at the cottage hospital, using a probe, 
he again thought that the wound was superficial. He had the wound stitched, 
told the deceased that it was superficial, and advised him to see his doctor that 


evening. 

The deceased’s doctor called and was told that the defendant had said that 
the wound was superficial.. Consequently, the doctor dismissed the wound as 
ef no further significance, and diagnosed subsequent pain and nausea as due 
to other causes. But the deceased was worse next day and he was sent to 
another hospital with a note: ‘‘Probably due to acute appendicitis.” An 
examination showed a half-inch wound of the small bowel, and, as the diagno- 
sis came too late, death ensued. - 

Mr. Justice Barry took the view that there was in this case no reflection on 
the defendant’s general professional reputation, since he clearly acted with great 
promptitude and keen interest. The Judge is reported as having said ‘‘There 
was here no attack on the defendant’s bona fides; nor was there any sug- 
gestion that he did not try to do his best for this unfortunate man. He showed 
a very keen and helpful interest in the case... On the evidence it was im- 
possible to suggest that the defendant was negligent in not arranging for an 
immediate operation. His diagnosis was clearly wrong but the evidence did not . 
establish that it was a negligent diagnosis. It was a unanimous medical view 
that there was extreme difficulty in ascertaining the depth of an abdominal 
wound.’’ 

It seems that some professional men consider that an exploratory examina- 
tion is always necessary where the skin has been penetrated; others that careful 
observation is required for some hours. 

In case these remarks concerning the absence of any reflection on the defend- 
ant’s professional reputation seem out of place, in view of the fact that he was 
found to be negligent, it should be said that it often happens that negligence 
arises from both want of skill and want of care, but the two are combined under 
the one head of want of care. ey i a finding of negligence against a 
professional person is an ambiguo ding in that regard unless the pk 
makes clear that there was no want of skill. The basis on which want of ski 
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is treated as negligence in an expert is that it is careless for anyone to profess 
to be an expert who has less skill than that which may reasonably be expected 
of an expert. i ; 

His Lordship came to the conclusion that steps should have been taken to 
ensure careful observation of the deceased for eight to ten hours, either at a 
hospital or at home where there was-a relative apprised of the symptoms to be 

„looked out for. That was not done nor was the deceased’s doctor made aware 
of what examination had and had not been made. It might be sufficient to 
. send a long and complicated message by a patient, but unless he was the right 
sort of person to convey such a message the first doctor should get in touch 
with the second and explain the position. His Lordship said that because of 
the frightful risk involved if a penetration oÅ the abdomen were undiscovered 
and untreated, he was bound to hold the defendant guilty of negligence in law. 

In the above case the deceased from the point of view of treatment fell 
between two stools. Neither doctor failed to exercise care from the medical 
point of view, and if the first doctor did not send on any message one feels that 
the reason may have been that there seemed no reason to do so, since appa- 
rently the first doctor’s conclusion was that the wound was superficial. It is 
said that there is great difficulty in ascertaining the depth of an abdominal 
wound, but this would be known as much to one doctor as another, and the 
need for careful observation. would also be known. 

The nature of the injury in the above case appears to have been one with 
exceptional dangers, but whatever the injury may be one would suppose that 
the teat of negligence is whether it is the usual practice amongst professional 
men of reasonable skill to ensure that when a patient is passed on to another 
doctor that doctor is informed of all facts which are foreseeable as likely to 
be relevant for further treatment. The answer must surely be in the afftrma- 
tive and the inquiry then becomes one of fact as to what was relevant in the 
particular case and whether it was communicated. The means of communica- 

' tion chosen will obviously also be relevant.—8.J. 


Tua New ‘ VicrogiaANisat’’ 


For a very long time our vision of Soviet Russia was a blood-boltered tyranny 
and slave-camp, a composite picture of the horrors of the French Revolution 
and its dictatorial aftermath. But time, like an ever-rolling stream, flows on 
and the human landscape changes, and gradually we have been becoming aware 
that the sequel even of revolution and dictatorship is not (for better or for 
worse) all that any of us might have imagined. From what we hear of the 
Soviet world there is abroad there a strong element of something for which it 
is hard to find any word except ‘‘Victorianiam.’’ There is deliberately propa- 
gated an earnest sense of moral purpose and of the virtues of industry. There 
is the serious, straightforward approach to the arts. There is the confident, 
forward-looking belief in the unlimited possibilities for human happiness in the 
new wonders of industry and seience. There is the faith in Progress. There 
is the sense of a beneficent imperial mission to lesser breeds without the law; 
although the actual word ‘‘imperial’’ is not used, the atmosphere of expanding 
influence is much the same. There is also the sublime trust in peace through 
strength. How well that great English nineteenth-century peace song, ‘‘We 
don’t want to fight,’’ could be adapted to the present mood. You remember 
it—something like this: 

“We don't want to fight, 
But, by jingo, if we do, : 

We've got the ships, we've got the men, 
And we've got the rockets too.” 

Tt is amusing to contrast this impression with that which returning travellers 
bring back from Warsaw of the French-men of Eastern Hurope, the Poles, their 
restless, lively intellectual curiosity, their gaisty and love of entertainment and 
their appreciation of feminine elegance. The French were never Victorians.  - 
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Of course (as you may suspect), Victorian moral earnestness and industry is 
not the whole picture by a long chalk. There is a great importance in being ear- 
nest if you want to get on, but the Soviet has other problems, and one of them 

is: What shall we do with the drunken comrade? That problem and what 


the Russians are doing about it is not altogether without interest to ourselves, - 


since in 1957 there was a rise of 11 per cent. in the number of offences proved. 
This followed 4 similar rise in the previous year. It is true that the City of 
London’s figure of 397 convictions per 10,000 residents is one of those mislead- 
' ing frolics of statistiés, because the resident population is very small anā the 
working population very large, but Liverpool following with 81 convictions per 
-10,000 has not the same mitigating explanation. Well, what do the Russians 
intend to do about it? There Has been a certain righteous primness in the 
propaganda against the old traditional national sport of hard drinking, but 
Mr. Kruschev recently announced legislation which (if it is enforced) promises 
a common-sense remedy, a rule, so far as spirits are concerned, of ‘‘one bar, 
one drink.” Of course, the determined drinker will go to another bar. ‘‘Let 
him go,’? says Mr. Kruschey. ‘If there are people who want five tots they will 
have to go to five bars. They will sober up as they go from one to the other.’’ 
The notion of the five bars ‘‘pub crawl’’ is eminently sensible, but it takes a 
good deal of ruthlessness to make the Russians law-abiding. 

Another interesting lapse from high moral purpose is that the Russians share 
our problem of a juvenile crime-wave, complete with an indigenous species of 
Teddy Boy called ‘‘stilyagi,’’ from. the Russian word for ‘‘style.’’ Their sty- 
lishness takes the form of narrow trousers, bright shirts, wide-shouldered jack- 
ets. They tend to be addicted to drunken assaults, and it is reported that the 
death penalty (mostly confined to political offences) is being extended to 
killers of that description. It is a very distreasing phenomenon in a country 
which believed it had eliminated the economic and social basis of crime., Is 
there a Hogarth in the Union? He had better get busy on an up-to-date ver- 
sion of the decline and fall of the Idle Apprentice. Or perhaps that Victorian 
classic ‘‘Eric, or Little by Little” might be translated and transposed to fit 
another social scene. Reared in the good influences of school and factory, the 
stilyagi-start on the downward’ track with their taste for their curious clothes, 
which their mothers weakly encourage by ‘‘mutilating’’ their trousers. Then 
come Rock ‘n’ Roll records illegally made from old X-ray plates. Another step 
and it is a decadent addiction ‘to cocktails. Their restlessness is fostered by 
‘The Voice of America’’ on the radio. Their wages are no longer sufficient 
for their needs. Crime is the logical and necessary sequel and here they are, 
fully fledged gun and knife boys. The Russians with their wave of juvenile 
crime have their own pet diagnosis, as we have with ours. But, instead of being 


tempted to say Yah” to` each other, it would be interesting to inquire what ` 


it is we have in common that we produce such curiously similar phenomena.—8.J. 


ts 


A.I.D. 


„Loro Ruoka writing in the Michaelmas, 1958, number of the Ozford 
Lawyer, expresses his view that for a wife to be given artificial insemination 
by a donor without her husband’s consent is not at present a ground for 
divorce but that it would be in the general interest to make it so; the further 
opinion is expressed that it is no solution to the legal: problems: raised by 
artificial insemination to bring the whole practice of A.I.D. within the scope 
of the criminal law. In his article entitled ‘‘Some Legal Aspects of A.I.D., 
Lord Reading indicates some of the problems which will face the Departmental 
Committee on human artificial insemination and its legal consequences, under 
the chairmanship of the Earl of Feversham, when it drafts its recommenda- 
- tions. Must a ‘‘test-tube baby’’ be illegitimate? Where marital intercourse 
continues alongside artificial insemination, can there be cértainty that the hus- 
band is not the -father? How should parentage ‘be: énteted on the registration 


é 
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of the child’s birth? Although the British Medical Association, is collecting 
evidence from doctors and others with experience of artificial insemination, 
we understand that it is not yet certain. whether that Association ‘will give evi- 
dence to the Committee. It would be a pity if the Committee is deprived of 
information from any knowledgable source to assist its members in 

conclusions and making recommendations on this difficult subject involving, — 
as it does, much both in the way of human happiness and legal pitfalls. —S.J. 


REVIEWS. 


The Individual and the State. By the Hon. Mr. M. C. Cmaara. Bomar: Asia 
Publishing House. 1958. Demi 8vo. Pages: 111182. Price: Rs. 9.75. 


In this book the eminent ‘author has collected his speeches, broadcasts and 
writings which emphasise tolerance and- understanding in ‘the country at large. 
He rightly points out that ‘‘Truth has many facets...and it is a grievous sin 
against-the Light to imagine that some of us have gazed at Truth in all her 
splendour and have been specially commissioned to proclaim it.’’ The eminent 
author is not concerned with the trappings of democracy, viz., adult suffrage, 
an elected Parliament, and.a Government enjoying the confidence of Legisla- 
ture. But in his opinion what is important is a democratic spirit, a democratic 
outlook on life, and a democratic attitude of find. There ig nothing more 
important today than the consolidation of our national interest and the 
strengthening of all those forces which unify and not divide. One may glibly 
talk. about a Welfare State. But what about the liberty of the individual? It 
is wrong merely to emphasise freedom, and. to point out that law places restraints 
and compulsions upon the actions of the individual. The contents of the book are 
divided into three Parts. Part I contains speeches delivered on various topics, 
. such as Individual Freedom and Welfare State, International Court, Constitu- 
tion of India, Legal Profession and Art of Advocacy. Part II deals with 
several renowned personalities, for example, critical tributes are paid to Lok- 
manya Tilak, Vithalbhai Patel, Bhulabhai Desai, Vallabhbhai Patel, J. B. 
Kanga and Paul Robeson. Part III comprises miscellaneous topics such as 
Human Right’s Day, Integrated Education and Working Journalist. Thus 
the book embodies a great variety of topics. It is a unique golection of speeches 
and writings of a great arid renowned Judge. 


Principles of Hindu Law. By the Right Hon. Sir Divsaan Furpons MULLA, 
K.T, OLE, MA, LL.D. Twelfth Edition by: the Hon. Mr. Justice SuNDERLAL 
T. Desar, Judge, Bombay High Court. Boamay: N. M. Tripathi Private 
Ltd., Princess Street. 1959. Roy. 8vo. Pages: ux-+1203. Price: Rs. 21. 


We welcome a new edition of this wellknown work by a learned Judge of 
the Bombay High Court. The Indian Parliament has made many important 
and far reaching modifications in the old Hindu law since the publication of 
the last edition by enacting the Hindu Marriage Act, the Hindu Succession 
Act, the Hindu Minority and Guardianship ‘Act, and the Hindu Adoptions and 
Maintainance Act. These enactments have abrogated several principles of 
Hindu law which were in force before their promulgation. The outstanding 
feature of the modifications made in the old Hindu law is that all disparities in 
the rights of men and women and disabilities based on caste or sex are elimi- 
nated in matters of marriage, succession, and adoption. The learned author has 
added a very enlightening Introduction to this edition with particular reference 
to the sources of Hindu law. This edition as a whole has undergone a thorough 
and éareful revision: in the light of pertinent cases reported since the publication 
of the previous edition.. The four recent.enactments and comments thereon are 
published separately at the end of the main work. The commentary on the pro- 
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visions of the new Acts is very instructive and iHuminative. This edition main- 
tains the high degree of excellence of all previous editions and is beund to be 
very popular with the profession at large. 


Jurisprudence. By M. J. Ssruna, Ph.D. (Bom.), Barrister-at-Law, Professor 
of Jurisprudence, Government Law College, Bombay. Bompay: Lakhani 
Book Depot, Girgaon. Second Edition. 1959. Demi 8vo. Pages: x1m-+689. 
Price: Ra. 13.25. 


Iw this very instructive work the learned author has propounded several new 
thought provoking theories pertaining to the important subject dealt with. His 
theories of ‘‘Mind Behaviours” and of ‘‘Personality of the Corporation’ are 
very instructive. The Chapters dealing with Custom, Legislation, Precedence, 
Legal Rights, Liability, Property, Persons ete. open a vast vista of useful 
knowledge. In this edition the author has added many important decisions 
and brought the book up-to-date. He has very carefully revised and en- 
larged the whole work both in topics and treatment. The footnotes are full of 
Indian case law on the interpretation of statutes. The introduction deals 
with various schools of thought including the Hindu and Mahommedan systems 
of Jurisprudence. We have nothing but unstinted praise for this excellent work 


which is sure to rank as a leading authority on the important topic of Juris- 


prudence. . 


, Industrial Law Digest, 1955-1957. Compiled by N. K. Kmasrr, B.A. and L. B. 
BEDE, B.A, LL.B. Bomsay: N. M. Tripathi Private Ltd., Princess Street. 
1958. Roy. 8vo. Pages xx + 250. Price: Rs. 15. 

Tæ is the third volume in the Industrial Law Digest series covering three 
years from 1955 to 1957. Important decisions on Industrial Law reported 
during this period have been included in this volume. To facilitate reference 
a subject index and a table of cases are given. The table of cases has been 
arranged with the name of the employer company appearing first for the pur- 
pose of easy reference. Employers, Trade Unions, Officials and Tribunals deal- 
ing with industrial disputes will find this volume very useful. 


Potter’s Outlines of English Legal History. By A. K. R. Kepaury, Ph.D., 
LL.M. Lonpon: Sweet & Maxwell Limited, 2 & 8, Chancery Lane. Fifth 
Edition. 1958. Demi 8vo. Pages: XVI-+-280. Price: 25 8. 


Tue previous edition of this book has become very popular with students of 
legal history. The present edition has been fully revised and many portions 
have been re-written, and several important additions have been made. Stu- 
dents of law are sure to find this edition very instructive. 


The King’s Government and the Common Law, 1471-1641. By Sm CHARLES 
OGILVIE, 0.81, 0.B.E, M.A. Oxrorp: Basil Blackwell. 1958." Demi 8vo. 
Pages vu +176. Price: 21 s. 

Tis book indicates the great influence of the theory and practice of the Com- 
mon law on the political, economic, and constitutional history of England in 
the 15th, 16th and 17th centuries. The gradual process of development of the 
English legal system, both civil and criminal, is carefully traced. The sanctity 
of private property is the main basis of English law. The book discloses how 
Charles I unsuccessfully tried to overcome the stronghold of the prerogative 
of the subject. It further shows that the monarchy had a much freer hand 
in criminal matters. This is a very interesting work Herne the gradual deve- 
ae of the Common law of England. 


°, 
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* THE DRAFTING OF THE INDIAN CONTRACT ACT.* 


A LETTER signed by about a score of -persons at the top of English Literature 
in the early twenties at the time of Byron’s centenary requesting the authori- 
ties to accord Byron a proper place in Westminster Abbey was criticized in 
one of the issues of the London Mercury of that time as containing about a 
seore of mistakes not one of which any one of these great writers writing by 
himself could have committed. No wonder then that the Indian Contract Act, 
which passed through at least three different stages at which different sets of 
draftsmen worked on it, suffered from the procesa in many ways, though it is 
on the whole considered to be one of the best drafted statutes, drafted in an 
age when men were generally not hustled into producing draft statutes to meet 
the ephemeral needs of some government frantjcally attempting to meet an 
emergency .or to appease the electorate. The Indian Law Commission in 
England produced a good draft embodying the combined effect of Cammon Law 
and Hquity on contracts. Thereafter, the Legislative Department in India re- 
vised the draft. In this process, they seam to have had for a model the draft 
Civil Code of New York as they could get no English statute on the subject 
and they believed that the English law of contracts would be properly incor- 
porated in the Code of a State that was believed to have adopted the English 
law on the subject. This draft was ultimately not accepted even by the State 
of New York itself and has in some ways proved to be the evil genius of the 
Indian Contract Act. In the third important stage, came the great Sir James 
Stephen with his revision of the Act and his addition of introductory defini- 
tions couched in a style different from that of the reat of the Act. 

The writer of this article is aware of the many virtues of the Indian Contract 
Act as a piece of legislative drafting. He has also had the benefit of the 
various comments made by high judicial authority and of juristic observations 
like those of Pollock and Mulla on some of the defects of the Act. He has 
observed a few others. This, however, is only a humble attempt at showing 
in one article some of the defects in what might be regarded as the parent part 
of the Act—ss. 1-75 dealing with general principles, so that at some opportune 
moment, say, when the Legislature recognises the sus juris status of the children 
that-still remain with it (Indemnity and Guarantee, Bailments and Pledges and 
Agency )—two other children having already been granted’ such recognition in 

1980, the Legislature might remove these Seucherics: from the parent revealing 
thereby its enduring greatness. 

The first mistake is seen in the very first EEE of an unnecessary 
and misleading comma between the word ‘contract’ and the words ‘not incon- 
sistent with’. The relevant paragraph runs thus: ' 

“Nothing herein contained shall affect the provisions of any Statute, Act or Regula- 


tion not hereby expremmly repealed, nor any usage or custom of trade, nor any incident 
of any contract, not inconsistent with the provisions of this Act” 


The effect of the comma as their Lordships of the Privy Council observed in 
Irrawaddy Flotilla Company v. Bugwandass' is to connect the expression ‘‘not 
inconsistent with the provisions of this Act’’ with the clause with which it was 
not intended to be connected, viz., ‘‘nor any usage or custom of trade’’ as well 


*By Prof. K. R. MEHTA, Advocate (0.8.); (Universities of Boyd ane Karnatek); 
Board of Studies in Law, University Hon. Professor, College. Bo P T 
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as the clause wtth which it was obviously intended to connect it, viz., ‘‘nor any 
incident of any contract”. ‘This seems to be the result of careless punctuation. - 
The probability of the two commas-enclosing a clause connecting the clause pre- 
ceding the first comma with the clause following the second comma has been 
lost sight of. This mistake had repercussions in Kuverfi Tulsidas v. Phe Great 
Indian Peninstla Railway Company? and Moothora Kant Shaw v. The India 
General Steam Navigation Co.3 It had also to be considered in In the matter, 
of MoCorkindale+. Thus for about twenty years after the Act was enacted’ 
this comma continued to cause confusion. i 

The definitions in s. '2 are no doubt drafted by a master. They. are,. however, j 
drafted in a style different from that of the vast majority of the sections in 
the Act. Some confusion is created in 8. 2 by the use of the word ‘ promise’ in 
two different senses. Thus in cl. (b) ‘promise’ is used in the sense of contract 
or agreement whereas in the same section- in cl. (d) ‘promise’ is used in the . 
ordinary sense of the term. Clause (e) merely adds to the confusion.’ Fur- 
ther, it would have made for greater clarity if the English word ‘offer’ had 
been used for ‘ proposal’. Apart from the brevity secured by the cognate word 
offeree (for which ‘propose’ has no equivalent cognate), the word proposal 
séems to be confined to an offer to be bound by a promise. Fo eats 
that in the case where a person offers not a mere promise but an act, e.g. to 

. sell and deliver a ring on the spot and the other party takes'the ring on the 
spot and becomes liable to pay for it, the seller does not appear to make a pro- 
posal under the Act. This is perhaps not what the draftaman intended and 
sach a conception of offer would at Common Law cause surprise in England, 
particularly as the word ‘proposal’ is synonymous in English use with ‘offer 
(vide Pollock and Mulla, 8th edition, at p. 18). 

Further, ‘an unnecessary confusion is created by the use of the word ‘offer? 
in s. 88 in the phrase “offer of performance” which is a different thing al- 
together from an dffer in the sense of a proposal. In view of the word ‘pro- 
posal’. getting mixed up in Common Law with the word ‘offer’, it would have 
added to the clarity of the Act if the word ' ‘tender’ had been used in s. 38: 

When referring to the use of the word ‘promise’ in two different senses in 
the same section, we are reminded of the words ‘reciprocal’ and ‘implied’ 
which qualify the word ‘ promise’ in s. 8 and s8. 9 respectively. The distinction 
sought to be drawn between ‘express promise’ “and ‘implied: promise’ in s. 9 
creates some confusion as ‘implied promise’ is a term generally used in Eng- 
lish text-books to denote what are otherwise known as ‘quasi-contracts’ and are 
referred to in Chapter V of the Act as ‘Certain relations resembling those 
created by contract”: An ‘implied promise’ thus generally means a fictitious 
promise whereas s. 9 uses this expression for an actual promise ‘‘made other- 
wise than in words”. Further, a term which may ‘on! a true construction of 
the words. of a contract be said to be implicit or implied therein ‘in addition 
to what is expreased’in words is ‘implied’, but in the sense of s. 9, such a term 
would not be ‘implied’; for it is contained in the words in spite of ita being not 
apparent on the face of the words. Read with s. 3, 8:9 would appear to sug- 
gest that where signs‘ or other representations (such as the firing of a gun 
twice’ at sunset on the other bank of a river in spate by the acceptor to com- 
municate his acceptance in the manner suggested by the proposer) are used: to 
communicate (a proposal a an acceptance, the promise would appear to be 
implied whereas ordinarily the law would regard it as express. `- 

Even s. 3 is-not happily worded. -To say that ‘‘The communication of pro- 
posals... (is) deemed to be made by any. act. or omission of the party proposing 

.by which he intands to communicate such proposal. ..or which has the effect 
of communicating it’’ is'to suggest something which the Act obviously does 
not intend to enact, vis:, that an act or omission by which the proposer intends 
to communicate a proposal % is communicated under s. 3 even if it has not that 


2 (1878) LLR. 8 Bom. 109, atp. 118. > 4 1880) LLB, 
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effect. and that were it not for s. 4 such an inchoate communication would be 
valid. The word ‘or’ might be replaced by the word ‘and’. 

to a. 8, we may observe that the word ‘reciprocal’ before ‘the word 
‘promise’ does not "At the commonest class of cases it is meant to cover. If A 
sends goods to B on approval and B keeps them with thesintention of buying 
them, he accepta the consideration for his promise to pay, but as A in such a 
case does not couple the goods with any promise of his own, B’s promise coupled 
with his keeping the goods constitutes the acceptance, but could hardly be dub- 
bed ‘reciprocal’ as defined in s. 2(f) as there is no promise from A. 

Tt is alsd doubtful whether by framing ss. 10 and 11 in such a way as to 
make a minor’s contract not merely voidable but void, the draftsman really 
intended to depart from the rule of Common Law and to incorporate the rule 
of Hindu law. The latter suggestion of Their Lordships of the Privy Council 
does not fit into the general scheme of the Act, viz., to consolidate the English 
law of contracts with only such alterations as local circumstances necessarily 
require. If Their Lordships had rested content with saying that they would 
only follow the cardinal rules of interpretation, it would have been sufficient to 
justify their decision in Mokori Bibes v. Dhurmodas Ghose® 

The use of the words ‘to deceive’ in s. 17 both in the main body of the 
section and in cl. (4) appears to create a distinction. Clause (4) by referring to 
‘any other act fittéd to deceive’ makes it clear that those in the preceding clauses 
are all acta fitted to deceive and cl. (5) refers to other acts which whether in 
fact fitted to deceive or not are in law so considered. Unless the expression 
‘fitted to deceive’ is used to mean something different from ‘with intent to 
deceive’, where is the necessity for cl. (4) at least-as at present worded! If it is, 
as Pollock and Mulla say, used only by way of abundant caution and is meant 
only to exhaust all categories of such acts, where is the necessity for the use 
of the words ‘means and includes’? Further, in the body of s. 17, the words 
‘with intent to deceive another party thereto or his agent or to induce him to 
enter into the contract’ might lead one to the conclusion that the fraud might 
not be the inducing cause of the contract in order to render it voidable. Pollock 
and Mulla in their commentary state clearly that ‘‘under the Contract Act 
we are concerned with the effects of fraud only so far as consent to a contract 
is prooured by it’’. This is no doubt the correct position. Would it not then 
be better to make it clear in this section instead of in the Explanation to s. 191 

The law on the subject of consideration is not dealt with in one place, nor 
is it dealt with in the proper order, nor is attention paid to a very important 
aspect of it,. viz., its reality. The main proposition, viz., that consideration is 
essential to a contract is stated in s. 26 not only far removed from the defini- 
tion in s. 2, but after the Act tells us in s. 28 what unlawful consideration is. 
This again is mixed up with a quite different element, viz., the object of a 
contract. . Unlawful consideration and unlawful object could have been treated 
separately. The important element of reality is hardly mentioned except by 
implication and that too only in Explanation 2 to 8. 25. ; 

Section 2, cl. (d) runs as follows :— 

“When, at the desire of the promisor, the promisee or any other person has done or 
abstained fråm doing, or does or abstains from doing, or promises to do or to abstain 
from doing, something, such act or abstinence or promise is called a consideration for 
the promise.” 

This definition might be improved in the following respects : 

(a) “Even if the above language is to be kept intact, two ‘promises’ being 
referred to, the second promise at the end of the definition might be distin- 
guished from the first by the addition of the words ‘of the promisor’ at the 
end of the definition. 

{b) Further, the words ‘at the desire of the promisor’ imply a somewhat 
more active movement on the part of the promisor than is sometimes actually 
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the case especially in protracted negotiations that finally result in a contract. 
It is suggested that words like ‘‘with- the consent express or implied of the 
promisor’’ would, being wider, be more suitable. Perhaps the word ‘prior’ 
might be placed before the word ‘consent’ in order to avoid any confusion with 
s. 25, Explanation 2. 

(0) The definition might make it clear that consideration might take the 
form not merely of ‘some right, interest, profit or benefit aceruing to one party’, 
but even of ‘some forbearance, detriment, loas or responsibility given, suffered 
or undertaken by the other’ in return for the promise received (Currie v. 
Misa®). It may take the form not merely of abstention or forbearance but 
of abandoning something which might cause the party so abandoning something 
to suffer a detriment or loss without any actual benefit correspondingly aceru- 
ing to the other party (though of course it must have been suffered at the desire 
or with the consent of that other). 

A more comprehensive and clearer definition would therefore be couched in 
some such words as follows: ‘‘Consideration is any act of the promisee ora 
third person from which the promisor or a stranger derives a benefit, profit or 
advantage or by which any labour, detriment or inconvenience is sustained by 
the promisee or a third person if such act is performed or such labour, detri- 
ment or inconvenience is suffered with the (prior?) consent express or implied 
of the promisor’’. The word ‘act’ could mean both the positive act of doing 
something and the negative act of abstaining from something and therefore 
need not be amplified in the definition. . 

A curious instance of carelessness disfigures s. 23, the relevant portion of 
which (as invariably printed in various texts) is as follows : 

. “The consideration or object of an agreement is lawful, unloss— 

it is forbidden by law; or 

1a of ach a naite Hiat te perriRod, At: woulo detest the provianta of any ley) or 
is fraudulent; or 

olre ok ola Er ia ea a ab whation or 

the Court regards it as immoral, or opposed to public policy.” 


The subject of the second, third and fourth clauses is ‘it’ and this should have 
been repeated before each of these clauses, if the section is to be printed as 
above, i.e., as it is found printed in the texts including the authentic text. The 
way the aection is printed is perhaps responsible for an unnecessary ugliness; 
but the semi-colons in the first four clauses and the dash after the word ‘unless’ 
show that the draftsman intended the section to be printed in this manner 
only. Further, even if ‘it’ in the first clause were printed with ‘unless’ so as 
to show that ‘it? was intended to be the common subject of the four clauses 
that follow, ‘it’ would then have to be read with the fifth clause reducing the 
sentence to a grammatical absurdity. Two courses only are open to the drafts- 
man, neither of which he has taken. Hither the word ‘it’ might be repeated 
before the second, third and fourth clauses, or the dash and the semi-colong 
might all be dropped and the whole of this first paragraph of the section written 
continuously with commas as the only punctuation marks and without breaking 
up the paragraph ag is at present done into separate lines for each clause. 
Further, the comma in the last line between ‘immoral’ and or’ is, according 
to the accepted rules of punctuation, unnecessary 

Further, the dubious implication of the sence or’ in he phrase ‘‘the consi- 
_ deration or object of an agreement’’ might be misleading and could easily have 
been avoided by merely drafting two separate sections—one for ‘lawful con- 
‘sideration,’ the other for ‘lawful object’. 

We may here mention briefly a few other matters. The addition of the 
words ‘ or seize’ after the word ‘detain’ and ‘or seizing’ after the word ‘detain- 
ing’ in s. 15 might have rendered the section more comprehensive. Perhaps, 
these words were not used as it might have been Mionght that the unlawful 
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seizing of property fell under the words ‘act forbidden by the Indian Penal 
Code’ and unla detaining did not. 

Section 14 refers, at it were, in the same breath, to coercion, undue influence, 
fraud and misrepresentation, which merely make a contract voidable and to 
‘mistake subject to the provisions of ss. 20,.21 and 22’ which when operative 
makes the agreement void (see 8. 20). 

Farther, the addition of the word ‘existing’ before the word ‘mistake’ in the 
first paragraph of s. 20 is necessary, because, as would appear from Chandan- 
mull v. Clive Mills, Lid.,” if the mistake is as to a future event, the contract is 
binding and may be avoided at some future date if the expected event does or 
does not occur and the section itself only speaks of ‘the agreement’ being ‘void’ 
which would mean that it is void ab intto. 

The term ‘contingent contracts’ in Ch. III might have been replaced by the 
more familiar expression of English law—‘conditional contracts’. 

Section 70 runs as follows: 

“Where a person lawfully does anything for another person, or delivers anything to 
him, not intending to do so gratuitously, and such other person enjoys the benefit thereof, 
the latter is bound to make compensation to the former in respect of, or to restore, the 
thing so done or delivered.” 

Illustration (a) is as follows: 

“A, a tradesman, leaves goods at B’s house by mistake. B treats the goods as his 

own. He is bound to pay A for them” 


Tt is clear, therefore, that the enjoyment must be by a more or leas voluntary 
or deliberate act and some such words as these should be inserted before the 
word ‘enjoys’: otherwise a curious situation would arise in a case like the fol- 
lowing: X having agreed to paint the wall of A’s compound paints by mis- 
take a part or the whole of the compound wall of A’s neighbour B. B cannot 
help enjoying the benefit of it, but is he bound to pay anything to X? There 
is obviously no contract or quasi-contract here. As Pollock, C. B., observed: 
“I clean your property without your knowledge, have I then a claim on you 
for payment? One cleans another’s shoes; what can the other do but put them 
on? Is that evidence of a contract to pay for the cleaning!’’ (Taylor v. 
Laird8). For that matter, is that evidence of any quasi-contract? 

The decision of the Privy Council in Sri Shiba Prasad Singh v. Maharaja Srish 
Chandra Nandi? has now made it clear that the words ‘‘money...paid or 
anything delivered by mistake’’ in s. 72 include both money paid by 4 mistake 
of fact and money paid by a mistake of law, ie., a payment which was not legal- 
ly due and which could not have been enforced. For seventy-six years, how- 
ever, the Courts took the view that ‘mistake’ was used in the same sense as in 
ga. 20-22, i.e. a mistake of fact making an agreement void under s. 20 and a 
mistake of law under s. 21 not affecting its validity. If the term ‘mistake’ had 
been clearly defined for the purpose of s. 72, the wrong notion that prevailed 
in this matter for so many years would not have gainbd currency. In the same 
section, the word ‘coercion’ is used, but as pointed out by the Privy Council in 
Seth Kanhaya Lal v. National Bank of Indsa’© the word is used in its ordinary 
sanaé. If the Act solemnly defines ‘coercion’ in s. 15 in a particular way, the 
draftsman should have confined the meaning to certain sections by some such 
words as ‘‘For the purposes of as. ...’’. In the -absence of any such 
words, the definition would seem to control at least the sections that follow in 
the Act. In the alternative, the use of some such equivalent as ‘compulsion’ 
in s. 72 might have at least made for greater clarity. 

The writer need not repeat here that this article is not intended to detract 
from the greatness of the Indian Contract Act. He believes, however, that 
every great statute which goes beyond mere regulation of details is in the 
words of Sir Frederick Pollock-‘‘a work of art’’, and almost every work of art can 
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always be improved upon with the ultimate object of nearing absolute perfection. 
‘‘On the earth, the broken arches...” e 
[Copyright reserved by the author] 


THE DEFINITION OF RELIGION IN INDIAN LAW. 


Posrscrier ` 

Tre Supreme Court having, in the constitutional cases of the Shirur Matt 
and Ratilal Panachand, approved the contention that religion is far moreethan 
a mere matter of belief, and that the question regarding practices, whether they 
are religious or not, must be decided according to the tenets of the sect or com- 
munity in question and not merely the dicta of any particular literature or the 
opinions of the Judges themselves, it follows that attempts, such as those noticed 
above, to define ‘religion’ with reference to criteria other than those accepted 
by the communities in question are repugnant to what we may call the ‘better’ 
—and certainly the better considered—doctrine laid down by the supreme tri- 
bunal The Supreme Court has recently affirmed this ‘better’ view in a striki 
case that arose, it is true, not under the Constitution, but under the Penal Code: 
but the implications of the judgment are equally relevant with the constitutional 
cases, : 

In 8. Vesrabadran Chetitar v. E. V. Ramaswamst Naicker! an appeal 
by special leave from the order of a Judge of the High Court of Madras was 
allowed, and an exceptionally severe rebuke was administered not only, to the 
respondents whose misbehaviour had led to the complaint, but algo to the learn- 
ed Judge who ‘clearly misdirected himself’. The reader’s attention is drawn 
to the ominous words with which the judgment ends, and which emphasise the 
Supreme Court’s opinion that s. 295 of the Penal Code doses penalise destruc- 
tion, ete., of an object ‘however trivial or destitute of real value in itself’ which 
is ‘held sacred’ by any class of persons with the intention of thereby insulting 
the religion, etc. The facts of the matter were not in evidence, because the 
complaint had been wrongly dismissed in limine, but they appear to have been 
common knowledge and not in dispute. -A member of a society of religious 
reformers gave notice of his intention to break a mud image of the god Ganesa 
in public, made a speech defaming the religious beliefs of certain Saivites, and 
broke the image in the presence of large numbers of them. The learned Judge 
took the view that a mud image, like an abandoned idol, pictures on the wall 
of a room, or puppets in a shop, was not an object held sacred within the mean- 
ing of the section. From the point of view of the dharmagastra it is probably 
true that unless an idol is properly pratishthita and continues thereafter un- 
defiled it is not fit for worship. But, as the Supreme Court show with great 
emphasis, this is not the test to apply here, and the Judge’s attitude was ‘cynical’. 
Without (it is true) hearing any evidence on the point, their Lordships say, 

= | it ts a well-known fact that the image of Lord Ganesa or any objective represen- 
tation of a similar kind, is held sacred by certain classes of Hindus, even though the 
image may not have been consecrated...nor is it absolutely necessary that the object, 
tn order to be held sacred, should have been actually worshipped...Courts have got 
to be very circumspect in such matters, and to pay due regard to the feelings and reli- 
gious emotions of different classes of persons with different beliefs...” 
This contrasts very happily with the case of Sarasvati Ammal (cit. oer 


ADVOOACY*® 


Apvooaoy is a branch of the practice of the law entirely neglected by many 
solicitors, undertaken with reluctance by some, and practised with distinction 
and substantial profit by a few. It cannot be taught by law schools, coaches or 
text-books. It must be learnt from practice. The only help that the experienc- 
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ed advocate can give to the less experienced is to tell the things that he has 
found useful in his own work. 
The solscitor-advocate- 

Advocacy in itself can be a very profitable branch of practice. For a solici- 
tor it offers two advantages. It gives him opportunities to help his client when 
in difficulties and it enables him to bring and keep his own name before the 

, publie. As to the first of those, when a client finds himself a party to proceed- 
ings in Court or before a tribunal, generally he would much prefer his case to 
be handled by the solicitor he knows and trusts than by someone he has never 
met before. As to the second, the Council of the Law Society will not allow 
advertising, but it encourages the solicitor to become an advocate, and many 
a successful advocate has built up a good general practice because his name 
has been before the public so often by reason of his appearances as an advocate. 

With the great increase in administrative tribunals and publie inquiries, 
advocacy becomes more and more important. In 1955 there were 6,558 town 
planning appeals, in 1956 there were 6,699, in 1957 there were 6,921, ‘and I am 
told that 1958 looks like producing even more. Some of these were trifling 
affairs, but many of them were of great importance and large sums were at 
stake. Again, the compulsory purchase of land is becoming more frequent, and 
in connection with that the advocate is often needed. 

In many of these matters the solicitor works closely with his client and so 
gets a detailed knowledge of the matter in hand which he finds difficult to pass 
to a barrister in a brief. That is particularly the case in town planning appeals. 
Tn such a case, if the solicitor is an advocate, he has a great advantage over 
the barrister, who is kept so far removed from the practical side by the rules 
of his branch of the profession. In short, there are many occasions when the 
solicitor-advocate has advantages over the barrister. 

Law of evidence 

All too many advocates do not know and understand the law of evidence. It 
is not enough to know that you must not ask a leading question and to know that 
you must exclude hearsay. The whole of the law of evidence must be known and 
understood. I think the most useful book on evidence is Stephen’s Digest of 
the Law of Evidence. It is a small book, but difficult to read. Nevertheless, 
the man who has read it and taken pains to understand it will fihd himself far 
better equipped than the many he will encounter who have never taken that 
trouble. It has always been a matter of regret to me that more attention to 
the law of evidence is not paid in the solicitors’ professional examinations. 
Advocates often have to wait in a Court until their case comes on. Stephen’s 
Digest of the Law of Evidence is a small book and could be comfortably carried 
about, and time spent in waiting for a case could be usefully ¢ employed i in study- 
ing it. When you take a point on evidence or when a point is taken against 
you it is a pleasant feeling to be sure that you know. 

When to employ counsel 

Whenever a client has said to me:-‘‘Shall I have a barrister?’’ I have said: 
“By all means.” That was not because I lacked faith in myself, but because 
I always remember the tale of the unsuccessful litigant in the county Court 
who had been represented by a solicitor, and who said to his friends: ‘‘It 
would have been very different if I’d had a proper lawyer with a wig.’’ I had 
one interesting example of the employment of counsel going against a client’s 
interest. On instructions, counsel was employed to do a case before magistrates 
in front of whom I regularly appeared. My client was convicted by the magis- 
trates but the conviction was quashed on appeal. After the case, but before 
the appeal, I saw one of the magistrates and told him I was surprised that he 


and his colleagues had found my client guilty. He said: ‘‘We were sure you 


knew he was guilty because you had counsel. Th yon bed thought Hir inocent 
you would have done it yourself.” - 
~- Preparation of the case 
It is imposiblo to overstate the importance of. the preparation of a case. It 
does not matter how competent the advocate is, he can never do Justico to a 
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case if he has not spent time on its careful preparation. I know that there are 
many advocates who think that they have a heaven-sent gift that enables them 
to walk into Court, pick up a few notes from a clerk, and without any prepara- 
tion deal with a case. Those people may be able to make a show but they fail 
their client. ` 

In preparing and in conducting a case, it is a mistake to allow your client’s 
feelings to be your feelings. You can help him much more if you deal with the 
matter objectively and above all if you are fearless in the advice that you give* 
him. It is easy to give advice that is palatable, but to give unpalatable gdvice 
is often the best way to help. Therefore, in preparing your case, never allow ‘ 
your judgment to be impaired by sympathy for your client. It is quite possible 
to do your case and do it really well while having no sympathy at all with your 
client. I can illustrate this by telling a story of my own articled clerk days. 
My principal was a splendid advocate and on one occasion I went to Court with 
him when he was appearing for a man charged with an offence against decency. 
In those days the Probation of Offenders Act was rarely used. My principal 
put up a magnificent plea for probation, & plea that almost brought tears to my 
young eyes, and affected the Bench so much that they acceded to his request. 
As my principal and I left Court together I said to him, ‘‘I was very pleased 
with that result, weren’t yout’? He turned to me and said, with feeling, “No. 
The dirty fellow should have been sent to prison.’’ 

The preparation of a case always involves eliciting the facts and sometimes 
looking into the law. 

As to facts. You must take your own client’s story and take this as fully as 
you can. If you take it too briefly you are liable to find something cropping 
up in Court that takes you by surprise and, if things go wrong, your client will 
think, and probably say, that if only he had been given the opportunity he 
would have told you that. Do not be satisfled with your client’s own version 
of facts. Check that with whatever you can. Sometimes it is possible to check 
with facts given by other witnesses; sometimes documents will help, and some- 
times a visit to a site will show whether your client’s story is right or wrong. 
Check in every way that you can and, where you find any inconsistencies, get 
them settled before you go to Court. Nothing is more damaging to a case than 
to have something that your own witness has said disproved either by another 
of your own witnesses or by a document in your possession, or a fact that 
should have been in your knowledge. Such careful preparation takes time, but it 
is never time wasted. I know time is money, but I shall say something of that 
later. 

I have mentioned a visit to a site. In motoring cases, accident cases, plan- 
ning appeals, and any other case where the locus or site is important, a visit 
should be made by the advocate himself. 

When you are satisfied that you have all the facts, turn to the law, and if 
there is a legal point, see that you have it thoroughly prepared. Do not rely 
on text-books, but look up the cases upon which the writer of the text-books 
has based his proposition. If you have not done this you may find, when you 
get to Court, that your opponent has, and while you quote a line from Stone 
or Chitty or Salmond or some other text-book your opponent produces the case 
upon which the author has based that line and says, ‘‘But my friend should 
read the judgment, where he will find...’’ and then comes something for 
which you are entirely unprepared. 

Professional witnesses 

In the preparation of your case you will have decided whether a professional 
witness is necessary. Such witnesses are often necessary in cases before magis- 
trates’ and county Courts, but even more frequently are they necessary in 
cases before tribunals. Professional witnesses are expensive but often indis- 
pensable. When I have decided that I need professional witnesses I tell my 
clients why I need them, whom I suggest, and the probable cost. If I am 
authorised to engage professional witnesses I always see those witnesses myself 
and tell them exactly what I need, and ask how far they can help me. 
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“ Briefing” the chent 
It is important to see that your client is aware of his position throughout 
and that js particularly true in the case of defendants to criminal charges 
before magistrates. It is no unusual thing to see a defendant who is repre- 
sented taken completely by surprise when he is asked by the Bench Whether 
he wishes to be tried summarily or to go for trial. That look of surprise is a 
bad mark for the solicitor. The client should have been told of his rights 
eand have had them carefully explained before he got to Court. 
h Court Tactics 
* When the advocate has got together all of his witnesses’ proofs and satisfied 
himself about the law, he should make up his mind what line he is going to 
take when he gets into Court. . I know this sounds elementary but it is no un- 
common thing to see an advocate who has not done that. It is a sad sight. He 
flounders all the time, makes points that are bad, misses points that are good 
and is no help to his client, the Court or himself. It is true that in a magis- 
trates’ Court one may be taken by surprise because the prosecution produces 
something unexpected. This rarely happens to the advocate who has prepared 
his case with the thoroughness that I recommend, but on those rare occasions 
the experienced and well prepared advocate will adjust his own plan of cam- 
paign according to the new circumstances without difficulty. 

I want to turn now to the Court or the tribunal. 

The advocate should make himself acquainted with the procedure of the 
Court or tribunal before which he appears. The man who appears regularly 
in a magistrates’ Court knows the procedure of that Court and the man who 

goes regularly to the county Court knows county Court procedure. Some tri- 
banala, such as the Lands Tribunal, have their own rules of procedure and the 
solicitor who is appearing before such tribunal for the first time should make 
a point of studying those rules. There are, however, tribunals where there are 
no written rules: for instance, inquiries held by inspectors of the Ministry of 
Housing and Local Government are not, at the present time, subject to rules, 
but in practice a procedure has grown up. The solicitor who is appearing be- 
fore such a tribunal or inspector for the first time should take steps to find out 
what the procedure is. Frequently he will be able to find another solicitor who 
can help him with advice, but if he cannot, when he gets before the tribunal 
he should ask the chairman or the inspector, as the case may be, if he would 
be good enough to let him know what is the procedure. He will always get the 


guidance he seeks. 
Depveanour—and some “‘don’ts’’ 

There are a few general propositions that I would like to make with regard 
to the advocate in Court. 

Be well dressed. In my very early days a chairman of a Bench made a point 
of seeing me after I had appeared in Court in a coloured soft collar and telling 
me that he thought I would make a better impression if I wore a stiff white one. 
T have always been thankful for that piece of advice. 

Be respectful to the Court. This does not mean be servile; there are many 
times when one must stand up to a Court, but this can be done in a respectful 
way. There can never be any excuse for being rude to the Court. 

When addressing a Court look straight at the Judge or the Chairman. Too 
many advocates look down at their papers while they are speaking. 

Speak up, try to avoid a monotonous voice, and do not drop your: voice at 
the end of sentences. 

Do not try to be slick. It does not pay in the long run. 

-Be courteous to your opponent. This is often difficult but it shows handsome 
returns. 

Never deliberately mislead the Court. It may produce a satisfactory result 
on one occasion, but the solicitor-advocate usually appears before the same 
Court time and time again, and if once he has misled that Court, he will never 
be trusted agaip. It is an excellent thing to be trusted by the Courts before 
whom you appear. I have known solicitors who have been so completely trusted 
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by magistrates that they have almost bean a menace because the magistrates 
were always satisfied that those solicitors were right. 

Do not make admissions unless you are quite sure that thereby you cannot 
harm your case. This should not be carried to foolish extremes, but if there 
is a burden of proof upon your opponent leave him to discharge it. 

Prior Observation 

When I appear before a Court or tribunal for the first time I do my utmost | 
to asseas the character of the person or persons before whom I am appearing.” 
In the magistrates’ Court, if you are not first on, you can often help Phare 
a good deal by watching the behaviour of the various magistrates in the cases ° 
that precede yours. 

The Opening 

The object of the opening is-to enable the Court to a preciate the law and 
the evidence that will be put before it. The method of opening must differ 
from Court to Court. The advocate appearing before lay magistrates should 
remember that, even if the Chairman is a lawyer, it is a lay tribunal, and the 
advocate should make sure that they all understand the case to be presented 
to them. It is a mistake to make the opening longer than is necessary, but with 
magistrates it is equally a mistake to leave them in a position where they do 
not understand the case which is to be put to them. The advocate should keep 
the Court interested. Photographs and models help to do that, and an apt 
quotation is sometimes useful. Before magistrates the solicitor for the defence 
has the right to address the magistrates before calling evidence or after calling 
. evidence, or (with leave) both, but if he exercises his right to address the Court 
twice, the prosecution have a right to address the magistrates at the conclusion 
of his final speech. I know that most advocates defending before magistrates 
elect to address the magistrates at the close of a case and not to open. That is 
sound in the majority of cases, but if the defence is complicated it is important 
that the magistrates should understand it before they hear the witnesses, and 
my own experience has been that, by a defence being opened, magistrates often 
receive the evidence of the defence witnesses in a more favourable way than 
they would otherwise have done. Whether, when a defence has been opened, 
it is wise to address the magistrates at the close of the evidence and ao give the 
prosecution another opportunity, is a matter to be decided by the advocate in 
each cage. 

When opening a case before a county Court Judge or a stipendiary magis- 
trate it should be remembered that he is a lawyer and that it is probably not 
necessary to open in the same detail as before lay magistrates. 

When opening before a tribunal where the members are specialists and when 
opening before an inspector, it is wise to remember that you are dealing with 
specialists, and to open on the basis that they understand the matter to be 
discussed as well as you do. (They probably understand it a goed deal better 
than you do, but never let them or your client know you think that.) 

May I repeat something that I have said earlier: if, in the course of opening, 
you quote cases, have the reports there. 

Calling Evidence i 

Before an advocate goes to Court he should have decided in which order he 
will call his witnesses. The only guidance that can be given on that is to ċall ` 
them in the order that will present the most coherent story to the Court: 

Eramination-in-Ohisf 

Examination-in-Chief is much more difficult than many people think. The 
temptation to ask leading questions is one to which the most experienced advo- 
cate falls at times, and, of course, we all know the advocate who asks them 
deliberately. When an advocate persistently asks leading questions of his own 
witnesses, magistrates are very ready to think that the case is weak, even though 
the advocate is not pulled up by his opponent. 

The advocate must get from his witneas every bit of useful evidence that 
thet witness can give, and this is not always easy. If a witness does not give , 
the answer ‘that you want, never let him think you are soa impatient with 
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him, because the probabilities-are that he has not given you the answer because 
he is nervous and if you make him more nervous he will get worse. I find that 
if I cannot get the answer I want I usually get it if I put my question another 
way or by putting a series of questions. There are occasions when the witness 
will not give you the answer that you want, try how you will I remember a 
county Court ae saying to me once, ‘‘You can take a horse to water but 
you can’t make him drink.”’ When you reach that stage there is nothing for 
“it but to abandon the question. 
Reexamination 

Reexamination i is very important but seems to be incompletely understood by 
many advocates. The object of re-examination is to clear up anything inju- 
rious to your case that has come out in cross-examination. Here, again, the 
advocate must know what he wants to do. My own practice is to write down 
as the crogs-examination proceeds any point made in cross-examination that I 
think needs to be and can be cleared up on re-examination. Sometimes some of 
those points are cleared up before the cross-examination is finished and I cross 
them off. In re-examination I only deal with the points that remain. 

There are occasions when the crossexamination reminds you of something 
that you failed to bring out in chief and yet the question that you would like 
to put cannot be said to arise out of cross-axamination. Usually a little 
thought will find a way round this, but it is wise to have in mind how you will 
relate your question to the cross-examination when your opponent jumps up 
and says, ‘‘This does not arise out of my cross-examination.’’ 

Cross-eramimation 

Cross-examination needs much thought. 

First, assees the witness you have to cross-examine and on that assessment 
decide how you will deal with him. Some witnesses will respond best to kindly 
treatment, some to firm treatment. By the time the witness has given his evi- 
dence in chief you should have made up your mind which course you will adopt. 

An advocate should always know exactly what he wants when he starts to 
cross-examine. Many ask questions for the sake of asking questions, and ask 
questions on points that do not affect their own case at all. This tends to irri- 
tate the Court and helps no one. If you know exactly what you want you will 
cease cross-examining as soon as you have got it. In my view, it is a mistake 
-to ask any question in cross-examination unless it is directed to something that 
you have already decided you want to elicit. It is true that there are times 
when you have to approach your point in a roundabout way, but, even so, every 
question that you ask while proceeding in that roundabout way should lead up 
to the point that you seek to establish or destroy. 

There are instances, and they are not infrequent, where there is no point in 
cross-examination. In such cases do not cross-examine. 

Closing Speech 

I have already referred to the value of a closing speech. Never start a 
closing speech in a mood of despondency. I have often known a good closing 
speech to alter completely the previously half-formed opinion of a Court. The 
closing speech needs more thought than some advocates give to it. A closin 
speech should be constructive; it should have as its object the driving home of 
the main points of your case. Having watched numbers of advocates, I be- 
lieve that many of them get up to make their final speech without having given 
a thought to what it is to be or what ground it is-to cover. As a case proceeds 
I make a note on a separate sheet of paper of everything that I Supit. to deal 
with in my final speech. As in the case of my notes for re-examination, some -+ 
of these notes sometimes have to be struck out because of something that has 
happened subsequently to their being made, but, by means of these notes, when 
eee my closing speech I know what I have to deal with and, I hope, ‘get an 
orderly 

With the final ‘epeseh. che withan opening aah, keep the Court interested, 
look straight at the Judge or Chairman, press your points hard, but avoid re- 
petition. I like to see an advocate in his closing speech addressing. the Court 
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as though the Court had no option but to find in his favour. That spirit is 
infectious. 

When appearing before magistrates I have often been asked by a client to 
combine in my closing speech a plea for leniency in the event of the Court 
deciding against me on the question of guilt. When such a combination is at- 
tempted magistrates regard it as an acceptance of the fact that the defendant 
is guilty. I have always advised a client against that course, have explained 
the difficulties of combining the two pleas and advised that he should make up’ 
his mind which plea he wanted put forward. If a client thinks he is not guilty 
he should let his advocate fight the issue of guilt and, in the event ‘of the’ 
magistrates being against him on that point, let the advocate ask to be heard 
before the magistrates pass sentence. He cannot demand that as of right, but 
it is unusual for magistrates to refuse such a request. I may say that as a 
result of following that practice I have had many people plead ty who 
originally intended to plead not guilty, and I cannot recall a case where it has 
not paid, but let me add I have always insisted upon the client making his 


own decision. 
After the case 

Lf a case goes against an advocate he should take the decision with a smile. 
Tt will not help him in the case he has just lost, but it may help him a lot in the 
next one. 

One great difference between the barrister-advocate and the solicitor-advocate 
is that the barrister-advocate can leave the Court without seeing the client, but 
the solicitor cannot do that. Not infrequently the client feels sore at an ad- 
verse decision and immediately talks of an appeal. Save in a case where a 
defendant has been given a prison sentence it is always wise to wait a day or 
two before discussing the question of an appeal. The client will then be calmer 
and it may be that the advocate will be able to think more clearly than he could 
have done in his first disappointment at losing. 

Particular Courts, etc. 

Space does not permit of my dealing with the many Courts and tribunals 
before which a solicitor has a right of audience, but there are one or two to 
which I should like to make reference. . 

Conststory Courts: I only once appeared in a Consistory Court and did so 
without robes, to the disgust of the chancellor. I lost my case! 

Coroners’ Couris: At onetime solicitors had no right of audience before a 
Coroner but appeared by his permission. That has been changed and by the 
Coroners’ Rules of 1958 any person who, in the opinion of the Coroner, is a 
properly interested person may examine witnesses either in person or by coun- 
sel or solicitor. The rules of evidence are not strictly followed in Coroners’ 
Courts and hearsay evidence is fairly commonly admitted. 

Commissioners of Taxes: The solicitor who appears before Commissioners 
of Taxes should make himself thoroughly acquainted with tax law in so far as 
“it affects the matter in hand. He will find a paper delivered at the Oxford 
Week-end Course in 1957, entitled ‘‘Taxation,’’ helpful. Copies of this pam- 
phlet can be obtained from The Law Society, price 2s. 6d. 

There are two kinds of Commissioners who hear appeals against tax assess- 
ments—General Commissioners and Special Commissioners. 

General Commissioners are unpaid local men, the sort of people you would 
have on a bench of magistrates, and age act for separate divisions throughout 
the country. The majority of appeals before them are now conducted by ac- 
countants, and the Revenue case is presented by an inspector of taxes, who is 

sometimes, but by no means always, a capable advocate. 

‘ Special Commissioners are a very much more expert body sitting ‘nine in 
London. 

In many appeals there is a right to elect whether to be heard by General or 
Special Commissioners, and the tendency is for cases involving pointa of law 
to go to the Special Commissioners. Counsel is usually employed, but solicitors | 
have an equal right of audience. 
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Both types of Commissioners hear cases in private. The taxpayer, on whom 
the onus of proof lies in all appeals against assessments, opens his case, and 
then his witnesses, if he is calling any, are examined, cross-examined and re- 
examined in the ordinary way. The Revenue answer and the taxpayer has a 
right of reply. There is one vital thing to remember, and that is that, if you 
lose and want to appeal to the High Court, you must express dissatisfaction 
swith the decision immediately it is given. 

Appeals to the High Court can only be taken on a point of law. This means 
ethat the presentation of the facts to Commissioners is often of crucial import- 
ance, and solicitors would have a valuable service to perform if they were more 
ready than they are at present to make themselves familiar with tax law and 
accept instructions to appear before Commissioners. 

Lands Tribunal: The matters dealt with by this tribunal require a specia- 
list’s knowledge, but there is no reason why the solicitor should not acquire 
this. He should bear in mind that he is an advocate and‘look to expert wit- 
nesses to deal with technical matters, but he himself should be sure that he 
understands these technical matters before he goes before the tribunal. 

Inquiries: Under this heading I group public inquiries on development 
plans, public inquiries on planning appeals, and public inquiries on compulsory 
purchase orders. Here there is great scope for the solicitor-advocate, and in 
my view the volume of this work is likely to go on increasing. The advocate 
who wishes to practise in this field successfully should do all that he can to 
learn about planning. By this I do not mean the law of planning, for law 
very rarely enters into these inquiries, but the practice of planning. I know 
that for the busy practitioner this is not easy, but he can learn much by reading 
regularly the Journal of Planning and Property Law, and in addition I would 
recommend him to become a subseriber to Town and Country Planning, a jour- 
nal published monthly by the Town and Country Planning Association, 28 King 
Street, Covent Garden, London, W.C.2, and to the Journal of the Town Plan- 
ning Institute, which is published by the Town Planning Institute, of 18 Ash- 
ley Place, London, §.W.1. 

Public inquiries on planning appeals often involve very heavy work and long 
hearings. Hearings of up to three days are by no means uncommon and even 
longer hearings are known. The work of preparation can be heavy, but it ia 
important because these appeals are decided very largely on facts and it is the 
solicitor’s duty to see that all relevant facts are properly put before the ins- 
pector. At these inquiries written proofs are commonly used, copies being sup- 
plied to the inspector and interested parties. At the present time there are no 
written rules of procedure, but the procedure is well-established and the same 
procedure always followed. 

In heavy appeals it is my practice to prepare proofs well in advance of the 
date of the in When they are all ready I have a meeting at which all 
witnesses ` (pro essional and otherwise) are present. I read each proof and 
invite comments from all præent. It is surprising how often proofs have 
to be altered as a result, in spite of the care that has gone into their 
preparation. These meetings are often long affairs (my longest lasted 64 
hours), but they are always worth while. 

At public inquiries there is an atmosphere of informality which the advocate 
who is accustomed to Courta may find disconcerting at first. Sometimes local 
feeling runs high, there are many members of the public present, and they are 
liable to show their feelings notwithstanding warnings from the inspector. It 
would be quite easy to lose one’s temper, but that would be a great mistake. 
In those cases one sometimes geta a constant stream of witnesses going into the 
box who express in varying terms of vehemence their opposition to what you 
are supporting. Usually it is a mistake to cross-examine those ‘‘ witnesses.’’ 

I have mentioned the importance of professional witnesses in some planning 
appeals. The Law Society is often asked to supply names of people who can 
give expert oyidenee and is usually able to meet the request. 
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Planning appeals were the subject of another paper at a Law Society’s Week- 
end Course. Copies of that paper can also be obtained from The Law Society, 
pries 2s. 6d. 

Fees 
I want to conclude this article with a few words about the solicitor-advocate’ B 


From time to time it is suggested that there should be a scale of ađvocato’s. 
fees. I am most strongly opposed to this. Earlier I said that advocacy had 
to be learnt by practice. The young solicitor who wants to become an advocates 
should be prepared to accept any work that he can get that will take him into 
the Court and not to worry about the fee that he can get for it. He has to 
learn, he can only learn by conducting cases in Court and clients will not em- 
ploy the inexperienced man if they can get an experienced man at the same 
price. If he takes an intelligent interest in the work and perseveres, in time 
he will find himself able to command fees that will show him a profit, and if 
he develops into a good advocate he will be able to get fees that would certainly’ 
not be contemplated by any scale. 

I know of no reason why a solicitor should not be as good an advocate as a 
member of the Bar, and I see no reason why fees for a first-class solicitor-advo- 
cato should be any less than the fees for a first-class barrister-advocate. 

I have emphasised the importance of careful preparation of a case. This in- 
volves time and time must be paid for. For my own part, J would much rather 
not undertake a case than undertake it at a foe which would mean that I cannot ~ 
give the time that is necessary for proper preparation. For many years I have 
told clients that and find it is not difficult to make them understand. 


GLEANINGS. 


MATRIMONIAL Home: OWNERSHIP 


Tue old-established doctrine that equity leans towards equality is peculiarly 
applicable to disputes as to ownership of the matrimonial home. From this 
doctrine stems the general rule that, on a purchase in the husband’s name or 
in joint names out of money provided by both parties, whether in equal’or 
in varying shares, the house will generally be treated as belonging in equity 
to the parties in equal shares. The latest decision, Richards v. Bichards, 
([1958] 3 All E.R. 518), deals with a case where the facts as a whole did not 
permit the application of the doctrine. The property there was purchased in 
the names of the wife and her father out of money contributed by the wife 
and her parents. The wife’s payments were ‘made out of one of her bank 
accounts which she had had since before her marriage and into which she had 
paid, during her marriage, her own earnings and monthly naval allotments 
credited to her by her husband out of his service pay. The husband, who was 
abroad, was unaware of the purchase at the time it was made; when he heard 
of it, he sent to his wife a small cash contribution and subsequently increased 
‘his monthly naval allotments. The Court of Appeal held on those facta that 
the husband had no beneficial interest in the house, inter alia, on the ground 
that in so far as moneys previously paid by the husband to the wife may have 
been used to pay for the purchase, they were paid unconditionally to the wife 
and were not payments by way of housekeeping allowance; consequently, the 
wife was not accountable to the husband for them. The case differs from Silver 
v. Sdver, ([1958] 1 AN E.R. 528), where the arrangements at the time of pur- 
chasing the house were made with the concurrence of the hifsband, and from ° 

j 
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Rimmer v. Rammer, ([1952] 2 All E.R. 868), where both husband and wife 
had a part in the arrangements when a house, bought in the husband’s name, 
was to serve as their matrimonial home—LJ. 


Deramine THE Daap ' 

« THERE can be little doubt that, in English law, in order to maintain an action 
in respect of defamatory words published concerning a deceased person, his 

e relatives must show that their own reputations, and not merely that of the de- 
ceased, have been damaged. Libel and slander are essentially personal wrongs 
and a right of action on either of these grounds dies with the person defamed. 
It can be said with certainty that an action for defamation does not survive 
for the benefit of the deceased’s estate (s. 1(1) of the Law Reform (Miscella- 
neous Provisions) Act, 1934) but the publication in question may be a criminal 
offence if the words are likely to provoke the members of the deceased’s family 
to a breach of the peace (BR. v. Topham, (1791) 4 Term Rep. 126). In this 
respect the law would seam to be the same in Scotland (see Broom v. Richie, 
(1904) 6F. 942 (Ct. of Sess.), and in other parts of the Commonwealth, but 
in New South Wales a Defamation Bill is now giving rise to heated controversy. 
The Legislatures of Queensland, Tasmania and Western Australia have already 
enacted that a person can bring an action for a libel on a deceased member of 
his family if the words are likely to injure his own reputation or induce other 
persons to shun, avoid, ridicule or despise him, but there are those who fear 
that the Government of New South Wales is about to go one stage further by 
providing that a person may sue for damages when a dead relative has been 
defamed by historians without showing injury to himself. However, it should 
be emphasised that the New South Wales Government maintains that the prin- 
cipal object of the Bill is merely to codify the existing law relating to defama- 
tion following the pattern of the Queensland Code. The Bill is expected to 
become law next week.—JS.J. 


A Souzorror’s LIEN _ Í 

As a general rule, where a client discharges a solcitor, the solicitor can seek to 
enforce payment of his costa by withholding delivery of such of the client’s 
papers as may have come into his possession in his professional capacity. In 


Lord v. Wormloetighton, (1822) Jac. 580, Lord Eldon said ‘‘the discharged soli- | 


citor ought to be able to make use of the non-production of the papers in order 
to get what is due to him,” but this doos.not mean to say that he is able’ ‘to 
retain documents if he is thereby preventing persons other than his client from 
aaa their rights. No one can create a lien beyond his own interest, and 
this has been recognised at least since Marsh v. Bathos, (1744) Ridg. 256. We 
assume that the line of authority which haa its roots in this case was followed 
by Wrangham, J., when he affirmed a decision of Mr. Registrar Compton Mil- 
ler to the effect that a solicitor (we will refer to him as ‘‘solicitor B”) should 
deliver certain papers to solicitor C. A petitioner in a suit for divorce origi- 
nally instructed solicitor A but he discharged that firm and instructed solicitor 
B who took over the papers at the same time giving a written undertaking to 
respect the lien of solicitor A. Solicitor B was later “discharged and the peti- 
tioner then instructed solicitor C. Solicitor B contended that he had a lien 
on the papers. Wrangham, J., rejected this argument on the ground that 
divorce proceedings, having regard to the public interest involved, are in the 
same category as those cases where there is the -interest of a third party. The 
Court of Appeal has now overruled this decision [Hughes v. Hughes, (1958) 
Tha Times, 31st July] and the judgment of the Court was delivered by Hodson, 
L.J. His Lordship conceded that- divorce affected status and that the public 
interest was inyolved, but as divorce proceedings inter partes were still litiga- 
tion he saw no reason why a litigant who sought to put away his wife should 
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be in a better position in this respect than a litigant in any other civil pro- 
ceedings. It would be odd, he remarked, if the petitioner was ‘“‘able to get 
solicitors’ work done for nothing by the simple expedient of changing his soli- 
citor as often as he chose, leaving a trail of unpaid costa in his wake and de- 
manding the papers without payment when he had no just cause to complain 
of the solicitors instructed and discarded.’’—8.J. 





MARRIAGE OF aN EPILEPTIO 

Towards the end of last term, Collingwood, J., granted a decree of nullity’ 
to a wife petitioner on the ground that, at the time of the marriage, her husband 
was suffering from recurrent attacks of epilepsy of which she was entirely ig- 
norant. Section 8 of the Matrimonial Causes Act, 1950, enabled the Court to 
hold that the marriage was voidable on this ground as it was satisfied that the 
petitioner was at the time of the marriage ignorant of her husband’s condition, 
proceedings were instituted within a year of the marriage and the petitioner 
had not allowed sexual intercourse since her discovery of the existence of this 
ground for a decree of nullity. If the petitioner discovers that the respondent 
is subject to these fits and the Court cannot be satisfied on any one of these 
points, epilepsy in itself does not provide a sufficient ground for relief. Fol- 
lowing the reasoning of Lord Merriman, P., in Leng. v. Leng., [1946] 2 AN E.R. 
590, it does not seem to be open to the petitioner, if unable to rely on the pro- 
visions of s. 8, to maintain that the unfortunate respondent is guilty of ‘‘con- 
structive desertion’. To argue otherwise would, in effect, be to contend that 
epilepsy, apart from the statutory provisions referred to above, is in every case 
a ground for dissolution of marriage.—SJ. ` 


REHVIHWSB. 


The Hindu Marriage Act, 1955. By P. V. DEOLALKAR, M.A, LL.B., Pleader. 
Nasik: 46, Main Road. 1959. Demi 8vo. Pages x1+321. Price: Re. 10. 
Ter Hindu Marriage Act codifies the law relating to marriage among Hindus, 

and overrides ancient Hindu law relating to marriage. It introduces the insti- 

tutions of judicial separation and divorce and recognises the principles of social 
equalities. The learned author has attempted to bring out in clear terms the 
precise significance of its various provisions. He has carefully compared many 
of the provisions of the Act with the provisions of allied Acts such as the 
Matrimonial Causes Act of England and the Indian Divorce Act. His exposi- 
tion in the comments is brief but lucid. It has been suggested that the provi- 
sions in respect of registration of marriage under the Act should be uniform 
in all the States. Similarly, the law in respect of publication of proceedings 
under the Act should be uniform throughout the country. Certain anomalies 
existing in the Act have been clearly pointed out. There is a very thoughtful 
and illuminating foreword by Mr. Justice P. B. Gajendragadkar of the Supreme 
Court. The profession will find the book useful and instructive. 


The Hindu Succession Act. By Daoxt NANDAN AGARWwALA, Advocate. ALLAHA- 
BAD: Ram Narain Lal. 1959. Royal 8vo. Pages vm--230-+-xvm. Price: 
Res. 6. 

In this book each section of the Act has been carefully analysed and refer- 
ences to all relevant cases bearing on each section have been given. Extensive 
quotations from important cases have been given to elucidate various points. 
The conflicting decisions on some of the controversial points have been carefully 

i and the learned author has expressed his own opinion thereon. 

Section 14 of the Act seems to be very controversial and it has been dealt with 

by most of the High Courts. The book is sure to be helpful to all who have an 

occasion to deal with the law of Hindu Succession. 


The 
Bombay Law Reporter. 
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NATURE OF PROOF IN ELECTION PETITIONS.* 


Tas question in regard to nature of proof in election petitions is high- 
ly interesting both because it gives rise to heterochromous arguments and also 
because two conflicting views are propounded on this point, the first view being 
that the Legislature has made the procedure provided in the Civil Procedure 
Code applicable to the trials of election petitions and hence it is essentially a 
civil proceeding, that the person proceeded against, namely, the respondent 
ig not an accused in law and that the applicability of the rules of decision of 
criminal cases being inconsistent with the spirit and requirements of the Repre- 
sentation of the People Act, the nature of proof should be the same as that in a 
civil proceeding; whereas the second view being that in an election petition, 
there are charges of corrupt practice which are of a criminal nature, that the 
consequences of an erroneous decision holding a person guilty of corrupt prac- 
tice will be very grave both to the individual and to the society, that the suc- 
cess of a returned candidate is the verdict of the people, that the trial of an 
election petition is not of a civil nature and that it is almost a criminal inquiry 
and hence the standard of proof required is the same as in criminal cases. 

Section 90 of the Representation of the People Act, 1951, lays down that sub- 
ject to the provisions of the Act and of any rules made thereunder, 
every election petition shall be tried by the Tribunal, as nearly as-may be, in 
accordance with the procedure applicable under the Code of Civil Procedure, 
1908 (Act V of 1908) to the trial of suits, and that the provisions of the Indian 
Evidence Act, 1872 (I of 1872) shall, subject to the provisions of the Act, be 
deemed to apply in all respects to the trial of an election petition. Section 8 
of the Evidence Act gives the definition of ‘‘proved’’ by saying that a fact is 
said to be proved when, after considering the matters before it, the Court either 
believes it to exist, or considers its existence so probable that a prudent man 
ought, under the-circumstances of the particular case, to act upon the sup- 
position that it exists. The aforesaid definition indicates the degree of cer- 
tainty which is required to treat a fact as proved and is so worded as to provide 
for two conditions of mind; first, that in which a man feels absolutely certain 
of a fact, in other words ‘‘believes it to exist’? and, second, that in which, 
though he may not feel absolutely certain of a fact, he thinks it so extremely 
probable that a prudent man would, under the circumstances, act on the assump- 
tion of its existence. Absolute certainty in this work-a-day world is seldom 
to be had in the affairs of life, and we are frequently obliged to act on degrees 
of probability which fall very short of it and hence what is required in a legal 
trial is not absolute certainty. Practical good sense and prudence consist 
mainly in judging aright whether in each particular case, the degree of pro- 
bability is so high as to justify one in regarding it as certainty and acting ac- 
cordingly. Though the rules of evidence in civil and criminal cases are in 
general the same, still the probative effects of evidence in civil and criminal 
cases are not always the same and hence we find that a fact may be regarded 
as proved for purposes of a civil suit, though the evidence may not be consider- 
ed sufficient for conviction in a criminal case. Best says that there is a strong 


*By Ram Keshav Ranade, LL.M., District and Sessions Judge, Ratnagiri. 
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and marked difference as to the effect of evidence in civil and criminal pro- 
ceedings, that in the former a mere preponderance of probability, due regard 
being had to the burden of proof, is a sufficient basis of decision; but in the 
latter, especially when the offence charged is serious, a much higher degree of 
assurance is required, and that the serious consequences of an erroneous con- 
demnation both to the accused and society have induced the laws of every wise 
and civilised nation to lay down the principle that the persuasion of guilt ought 
to amount to a moral certainty or such a moral certainty as convinces the 
minds of the tribunals, as reasonable men, beyond all reasonable doubt. Unlike 
criminal cases, in civil cases it cannot be said that the benefit of every reAson- 
able doubt must necessarily go to the defendant. . In other words, it may be 
said that whereas in a civil case a mere preponderance of probability is a suff- 
cient basis of decision, in a criminal case persuasion of guilt must amount to 
such a moral certainty as convinces the minds of the tribunal as reasonable 
men beyond all reasonable doubt; that in a criminal case before the Court is 
called upon to convict a person, it has to satisfy itself that possibility of his 
innocence is ruled out, but in a civil case all that is necessary to insist upon is 
that the proof adduced in support of a fact is such that should make a prudent 
man to act upon the supposition that it exists, and that acting on the well- 
established principle that it'is better that ten guilty men should escape than 
that one innocent man should suffer, Courts always insist on a much higher . 
degree of proof in criminal cases than in civil cases. The aforesaid distinction 
is nowhere enacted in the Evidence Act but is based upon the rules of prudence 
and is founded on publie policy. The special rules and principles applicable 
to criminal cases may be epitomised in brief as follows :— 

(1) Everyone is presumed to be innocent until the contrary is proved. 

(2) Proof must amount to a moral certainty and must exclude all reasonable doubt. 

(3) The benefit of doubt must be given to the accused. 

(4) The onus of proving everything essential to the establishment of the charge 
against the accused always lies on the prosecution. 

(5) Suspicion, however strong, is not legally tantamount to proof. 

(68) If an accused person offers an explanation which is reasonably true, tt should 
not be rejected and the accused must be acquitted the reason being that the main burden 
of proof of establishing guilt of the accused beyond reasonable doubt rests upon tha 
prosecution. 


(1) Proof of the case against the accused person depends not upon the absence or 
weakness of explanation on his part but on positive affirmative evidence of his guilt. 
(8) Stronger proof is required in criminal cases than in civil cases on the principle 
that it is better that 10 guilty men should escape than one innocent man should suffer. 
(9) When there is circumstantial evidence against the accused, then in order to 
justify the inference of guilt, the incriminating circumstances must be incompatible 
with the innocence of the accused and incapable of explanation upon any other reason- 
able hypothesis than that of his guilt 
So far as an election petition is concerned, it is strongly and seriously argued 
that the rules of decision of criminal cases are inconsistent with the spirit and 
requirements of the Representation of the People Act, that there is no pre- 
sumption of any kind in favour of the respondent, that he could have no benefit 
of doubt and that the nature of proof in the case of election petitions should 
be the same as that in civil cases. The argument in favour of the view that 
the nature of proof in election petitions should be the same as in civil cases 
may be adumbrated in brief as follows :— 


(1) The nature of proof in election petitions rests upon the character of 
the proceeding, and in this respect it is to be noted that s. 90 of the Represen- 
tation of the People Act provides that subject to the provisions of the Act and 
of any rules made thereunder, every election petition shall be tried by the Tri- 
bunal, as nearly as may be, in accordance with the procedure applicable under 
the Code of Civil Procedure to the trial of suits. 

(2) lection proceedings are initiated by the presentatioh of a petition 
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either by a candidate or a voter and the main relief claimed consists of two 
declarations, namely void nature of the election of the returned candidate and 
a declaration that a candidate other than the returned candidate has been duly 
elected. Thus, in essence the proceeding is one which pertains to the establish- 
ment of rights and is of a civil nature. 

(8) The proceedings before the Election Tribunal can under no cireum- 
stances be said to be criminal proceedings especially when the position of the 
respondent who is the successful candidate is not in law that of an accused and 
hence he would not be entitled to have the proceedings against him decided on 


' the general principles applicable to prosecutions based on eee peculiar 


to criminal trials. 


(4) Sinee an election petition is to be tried in accordance with the procedure 
applicable to the trial of suits, the petition can not be justiflably compared to 
a complaint. The petitioner makes some averments of facts and law against 
the respondent and he desires the Court to give a judgment and naturally the 
burden of proof of the facts for establishing the case will be on him. However, 
just like in a suit, there may be various issues in an election petition and the 
burden of proof of some of them may be on the petitioner and of some of them 
on the respondent and in such cases if the petitioner establishes the facts on 
which he relies, naturally it will be for the other side to establish his contention 
and then the burden of proof will be said to have shifted to him. 

(5) Regard being had to the procedure and the rules of evidence it is not 
proper to accept the principle of never shifting character of the burden of 
proof in an election petition. 

(6) It cannot be gainsaid that the respondent is to put forth his case by 
way of written statement in answer to the allegations made against him and 
since even issues are required to be framed, the whole trial of an election peti- 
tion is exactly similar to the trial of a civil suit. 

(T) The provisions of the Evidence Act are applicable to the trial of an 
election petition and s. 8 of the Indian Evidence Act which defines proof and 
which governs the trial of election petitions does not make any distinction 
between civil and criminal cases regarding proof. 

(8) Being a party to the proceeding, the respondent is to give evidence in 
his favour and also is to be examined on oath by the Tribunal and this circum- 
stance shows that the election petition is not a criminal proceeding. 

(9) It is not the nature of the issues to be tried that will determine the 
nature of the trial and attract the rules governing proceedings, but it is the 
nature of the Court or Tribunal that is material and that will show that an 
election proceeding is a civil proceeding and not a criminal proceeding. 

(10) If we examine the provisions of the Representation of the People Act 
regarding corrupt practice, we will find that many acts which constitute cor- 
rupt practice are not in fact criminal in nature but they have been banned 
because of their relation to election. The ordinary acta such as treating and 
common hospitality, appeals on the ground of religion, use of religious symbols, 
hiring vehicles for conveyance of others or incurring expenses cannot ordi- 
narily be said to be repugnant to lawful behaviour or public morals. However, 
if they are practised for inducing others to vote for particular candidate, they 
become corrupt and come within the mischief of the Act. Many corrupt prac- 
tices are not offences as such under criminal law and the inquiry in respect of 
them is purely of a civil nature. 

(11) The reasons on the strength of which a presumption of innocence has 
been claimed in election cases, are neither sufficient nor so compelling as those 
that are the basis for raising the same presumption in criminal trials. The 
functions of a sovereign democratic republic are carried gut by the people 
through their representatives who constitute the legislative bodies and the 
Representation of the People Act has been enacted to make provision for the 
elections of the representatives who are chosen by the electors who themselver 
are the privileged citizens and have the necessary qualifications. 

e e 
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(12) Every citizen cannot qua a citizen claim the status. of an elector. For 
the membership of either house of the Legislature also some qualifications are 
necessary. It cannot be argued that a Pre umphon will be raised that every 
person is qualified for the membership of the Legislature similar to the pre- 
sumption of innocence in favour of an accused. 

(18) The result of a finding that a person has committed a corrupt practice 
is the disqualification of that person i.e. suspension of his electoral rights which 
is the creation of the electoral law. This disqualification can also be removed by 
the Election Commission and the consequences of an erroneous decision regard- 
ing the finding of corrupt practice cannot be said to be as great and as serious 
as those of an erroneous decision in a criminal case in which an innocent person 
is convicted. 

(14) It cannot be said that it is better to allow 99 corrupt members to con- 
tinue their seats in the Legislature than to unseat one uncorrupt member on the 
analogy of the maxim in respect of criminal trials that it is better that 99 guilty 
men should escape than that one innocent man should suffer. i 

(15) Such a maxim and the presumption of every individual being innocent 
in election inquiries will not advance the interests of the society or the State. 
The electoral law has not laid down any artificial presumption of innocence or 
uncorruptness or the rules of burden of proof beyond reasonable doubt and 
hence it is quite safe and rather desirable to follow the rules governing the deci- 
sions of civil proceedings in respect of standard of proof or the quality, quantity 
and force of evidence required for finding the truth in the case of election 
petitions. 

(16) The rule of benefit of doubt is a necessary corrollary of the rule 
requiring the rigid standard of proof beyond reasonable doubt and in inquiries 
of a civil nature where the Civil Procedure Code is made applicable, there is 
no scope for such a reasonable doubt and if at all such case arises, the matter 
of the proof of a particular fact is generally decided taking into consideration 
the burden of proof. In civil cases it cannot be said that the benefit of doubt 
must go to the defendant. 

(17) It is well-known that in criminal trials the accused is not bound to 
open his mouth nor is he bound to give any explanation and by mere 
argument and suggestions taking the case against him within the pale of a 
reasonable doubt he can escape the consequences of conviction. 

(18) The question of benefit of doubt is intimately connected with criminal 
proceedings, but the respondent in an election petition has no privilege to keep 
silent and there is no scope for benefit of doubt. 

(19) It is also to be noted that there is no presumption in favour of the 
respondent and hence he is not entitled to any benefit of doubt. It is further 
to be noted that the rules of evidence in respect of confession and accomplice 
TS which are peculiar to a criminal trial will not be applicable to a civil 
tri 

(20) Thus it can be said with sufficient force that the inquiry of an election 
petition is of a civil nature and the general principles governing decisions in 
civil cases regarding nature of proof will have to be adopted in that case. 


` In Election Petition No. 116 of 1957 decided on raru 20, 1958 (Shri. Pra- 
taproa Deorao Bhosale v. Shri. Shivram Sawant Khem awant Bhosale, pub- 
lished in Bombay Government Gazette, Part IV C, dated June 26, 1958) the 
view adopted is that so far as election petitions are concerned, they are of a 
civil nature and the nature of proof in such is the same as the nature of proof 
in civil proceedings. 

As against the aforesaid view, it may be noted that the charges of corrupt 
practice are of a criminal nature, that the consequences of an erroneous deci- 
sion holding a person guilty of corrupt practica would be very grave both to 
the individual and to the society, that the success of a returned candidate is the 
verdict of the people, that the trial of an election petition js quasi-criminal, 
that the petitioner must establish the alleged corrupt practice beyond reason- 


e 
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able doubt, that the burden of proof of the corrupt practices is exclusively upon 
the petitioner and it never shifts and that the standard of proof required is 
the same as in criminal cases and and accordingly the charges must be proved 
beyond reasonable doubt and the respondent will be entitled to the benefit of 
doubt as an accused person. It is also to be noted that an election petition is 
not a matter in which only the two candidates are interested as plaintiff and 
defendant in a civil suit but the citizens at large have an interest therein and 
in such circumstances mere preponderance of probabilities should not be the 
basiq of proof in an election petition as in civil cases. 

Before deciding the point in question, some cases may be noted. It is held 
in Dr. K. N. Gatrola v. Gangadhar Matthans' that in the case of allegations of 
corrupt practice, the burden of proof is on the petitioner and that burden never 
shifts, that the standard of proof is as in criminal cases and that the benefit of 
doubt will go to the respondent. 

In Sudhansu Sekhar Ghosh v. Satyendra Nath? it is held that it cannot be 
laid down broadly that an enquiry into a corrupt practice is in the nature of 
8 criminal case, and that the respondent is in the position of an accused person 
and that though the burden of proof is on the petitioner to prove a corrupt 
practice, still the respondent is not absolved from all liability to adduce evi- 
dence to disprove the case of the petitioner. 

In Abdul Rouf v. Makhtar Al it is held that the enquiry into corrupt prac- 
ticea under the law of election being of a quasi-criminal character, strict proof 
is to be demanded of the person bringing the charge to prove his case beyond 
all resonable doubt, but that does not fully exonerate the person charged with 
such corrupt practice, from producing evidence, specially of facts within his 
special knowledge as he is bound to do under the provisions of s. 186 of the 
Indian Evidence Act. : 

It is held in Bombay City South (N.M.U.) 1980, Hammond, p. 191 that the 
standard of proof necessary to establish a corrupt practice of bribery should 
be that required at a criminal trial. 

In Sri Ram v. Mohammad Taqi Hads,4 it is observed that the charge of bri- 
bery is a serious one and the same kind of evidence is required to prove such a 
charge in proceedings arising out of an election petition as is necessary in eri- 
minal trials, and that in any event, clear and unequivocal proof is required be- 
fore a charge of bribery can be held to have been established. 

After having closely and carefully gone through the various cases and after 
having considerably cogitated thereabout, I think that when an election peti- 
tion is being heard wherein & corrupt practice is charged against the elected 
member, the proceeding must in its very nature be looked upon as a quasi- 
criminal proceeding, that the charge of corrupt practice is a Very serious charge 
and that the approach which is to be made to the inquiry by the Tribunal must 
be the approach which is to be made in regard to a criminal proceeding. Sec- 
tion 123 of the Representation of the People Act refers to corrupt practices 
and s. 141 thereof lays down that if any person is upon the trial of an election 
petition found guilty of any corrupt practice, he shall for a period of six years 
from the date of the conviction or from the date on which such finding takes 
effect, be disqualified for voting at any election. I am fortifled in my view 
by the observations of their Lordships of the Supreme Court in Harish Chan- 
dra'v. Triloki Singh,® wherein it is said at page 456 that it should not be for- 
gotten that charges of corrupt practices are quasi-criminal in character and 
that the allegations relating thereto must be sufficiently clear and precise to 
bring home the charges to the candidates. I may also refer to the decision in 
First Appeal No. 881 of 1958 decided on September 19, 1958 (Ahmedmtya 
Bherumiya Shaikh v. Chhi ppa Ibrahim Nuraji, published in the Bombay Gov- 
ernment Gazette, Part IV-C, dated January 15, 1959) wherein the view adopt- 


1 (1958) 8 E. L. R. 105. 4 (eae 189. 
2 4 E.L.R. 73. 5 [1957] ALR. 8.0. 444. 
3 (1958) 2 B.R. 
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ed by the Bombay High Court is that an election petition wherein there is a 
charge of corrupt practice is to be looked upon as quasi-criminal. 

By way of epilogue and epitome, it may be stated that the argument that 
the nature of proof in election petitions should be the same as in civil cases 
can be successfully confuted and that the true and proper view is that the 
nature of proof in election petitions should be the same as in quasi-criminal 
proceedings. In an election petition therefore which involves charges of cor- ; 
rupt practices: 

(1) The respondent is to be presumed innocent until the contrary is proved. 

(2) The onus of proving everything esential to the establishment of the 
charge of corrupt practice lies on the petitioner. 

(8) Proof in regard to corrupt practice must amount to a moral certainty 
and must exclude all reasonable doubt. 

(4) Benefit of every reasonable doubt must be given to the respondent 
against whom a charge of corrupt practice is levelled. 

(5) Suspicion, however strong and grave it may be, cannot be legally tanta- 
mount to proof so far as the charge of corrupt practice is concerned 

(6) I£ the respondent offers an explanation which is reasonably true; that 
should not be rejected and he would be acquitted of the charge in regard 
to corrupt practice because the main burden of proof of establishing the guilt 
of the respondent lies upon the eas beyond all reasonable doubt. 

(7) Proof of the case against the respondent is to rest not upon the absence 
or weakness of explanation on the part of the respondent but on the positive 
affirmative evidence of his guilt to be adduced by the petitioner. 

(8) In the case of circumstantial evidence against the respondent in regard 
to corrupt practice, the incriminating circumstances must be incompatible with 
the innocence of the respondent and incapable of explanation upon any other 
reasonable hypothesis than that of his guilt. If there is a reasonable hypo- 
thesis inconsistent with the guilt of the respondent, then there would be a 
reasonable doubt about the charge of corrupt practice and the benefit of that 
doubt will go to the respondent. 


BOMBAY REGULATION VIII OF 1827.* 


Tms Regulation VIII of 1827 is kept alive and published in Bombay Code 
Vol. I, p. 9 in its present modified form. It contains 11 sections and three 
Appendices A, B, and C, with the forms of proclamations. Section 10 of this 
Regulation is very important. It is not applicable to intestate property which 
is dealt with by'a Magistrate under the Bombay District Police Act, Bombay 
IV of 1890, s. 58(3). 

This Regulation gives jurisdiction to a Zilla Court. The Zilla Court is no- 
where defined under any of the laws that are prevalent and current in India. 
Therefore to take its ordinary meaning it would mean a District Court through- 
out the State. Then the question would naturally arise which is the District 
Court for Greater Bombay where there are no District Courts. The Courts 
in Bombay are the High Court, the City Civil Court, the Court of Small 
Causes and the Presidency Magistrates’ Courts. None of these Courts are by 
any implication or otherwise a District Court. Then the next question, that 
would arise would be that whether-the entire population which is about 40 
lacs of people that live in Greater Bombay have any remedy under this Regu- 
lation or not. So far as the mofussil is concerned anybody can walk up to 
the District Court and make an application under this Regulation. Then what 
about Bombay! In order to answer this question it would be necessary to 
trace the history of this Regulation and find out when this Regulation was 
passed and how was it being operated; and whether the very same powers that 
were exercised since 1827 by the Courts at Bombay are continued at present 
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-or not? Then the next question that arises would be which were the Courts 


that were exercising jurisdiction in 1827 and thereafter. 


This Regulation was promulgated by the Directors of the East India Com- 
-pany in Bombay in 1827. It was repealed in part by Act XII of 1873. The 
application of s. 10 of this Regulation was restricted locally by Bombay Act 
IV of 1890, s. 58(3), which is the Bombay District Police Act. It has again 
been modified by the Adaptation of Indian Laws Order in Council. It is fur- 


, ther adapted and modified by the Adaptation of Laws Order, 1950. Thus it 


will be sesen that the Regulation is kept alive and operative till today. The 
Chief Presidency Magistrate at Bombay does ‘issue even today an ‘‘heirship 


” certificate” from the time since the said Regulation was passed in 1827. And 
-guch ‘‘Heirahip Certificates’’ issued by the Chief Presidency Magistrate are 


accepted by the Government offices, mills and other sami-government bodies. 
But banks and other bodies do not accept them as valid representation to the 
estate of a deceased person. The State Bank and other Government banks 
do accept them. The reason for the refusal of some banks to accept these 
Heirship Certificates is that they think the Chief Presidency Magistrate has 
no such authority under law. This argument is erroneous as will be seen from 
the following previous history which will show how the Chief Presidency Magis- 


` trate has derived these powers. 


Now in order to determine whether the Chief Presidency Magistrate has the 
necessary powers to issue such Heirship Certificates in Bombay is a point which 
can be determined by going through the history of Justice and Protection in 
the island of Bombay. This history of Justice and Protection is given in the 
Gaxetteer of Bombay City and Island, Vol. II, p. 204, Chap. VI, heading 
Justice and Protection. At page 204 you find that when General Aungier ar- 
rived in Bombay he first made a systematic attempt to introduce Courts of law 


‘in 1669-70. He established two types of Courts. (1) Inferior Courts took 


cognisance of all disputes under 200 zeraphins. It consisted of a civil officer 
of the company assisted by native officers. (2) Superior Courts with higher 
jurisdiction consisted of Deputy Governor-in-Council which took cognisance 
of all civil and criminal cases. They were styled as Judges of the Courts of Judi- 
cature. At p. 206 you find that the Island of Bombay was divided into two dis- 


> tinct precints; one comprehending Bombay, Mazagaon and Girgaum; the other 
comprising Mahim, Parel, Sion, Worli and the pakhadis thereto belonging. At 
p. 207 you find that George Wilcox was appointed a Judge on August 8, 1672, 


in charge of civil and criminal work. He was also in charge of the Register 
of Probate of Wills and Inventories of dead man’s estates. After his death 
in 1674, Thomas Niccolls was appointed in 1675. He was succeeded by Cap- 
tain Henry Gray who was granted the title of Chief Justice. Captain Gray 
and Captain Keigwin were appointed joint Justices of the Peace and sat to- 
gether with Messrs. Ward and Day to hear all causes and try criminals. 
At p. 211 you find, in 1726 the Court served at one and the same time as a 
civil; criminal, Military, Admiralty and Probate Court; it even framed rules 
for the price of bread and wages of black tailors. At p. 212 you find, the 
directors of the company asked for the establishment of a Mayor’s Court to 
deal with ordinary ‘civil and criminal work. Connected with the Court of this 
date (1720-27) were the Vereadors (Procurator or Attorney) a body of native 
fonctionaries who looked after orphans and the estate of persons dying in- 
testate, who also audited accounts like a Panchayat. About 1726 they were 
granted certain judicial powers which they retained until 1775. Even now 
the. Mayor of Bombay is addressed as His Worship in view of the previous 
judicial, civil and criminal powers he had then. At p. 213 it-is stated, the 
Court of Directors represented to the King and asked for permission to estab- 
lish Mayor’s Courts at Madras, Bombay and Calcutta, It was granted on 


. Beptember 24, 1726, and a new Charter was issued creating the, Mayor’s Courts 
“consisting of a Mayor and nine Aldermen. The Court was declared a Court 


of Record, end ‘was empowered to hear civil cases of dll kinds. The Charter 
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farther authorised the Governor and Council to hold quarter Sessions for trial 
of all offences except high treason. At p..214 it saya, William Henry Draper 
was appointed the first Mayor. At p. 218, it is stated, on January 8, 1753, a 
new Charter was issued which replaced the old Charters whereby the civil 
jurisdiction of the Mayor’s Court was forbidden to entertain suits between 
natives of Bombay except with the consent of the parties. The jurisdiction of 
the Governor’s Court in criminal matters was limited to offences committed 
within Bombay and the factories and places directly subordinate to it. Thee 
new Charter also created a Court of Requests for the summary disposal of 
small causes not exceeding 5 pagodas or Ra. 15 in value. At p. 220 it is Btated,e 
the Mayor’s Court was abolished and was replaced by a Recorder’s Court com- 
posed of a Recorder, the Mayor, and three Aldermen. And the Court was in- 
vested with the whole civil and criminal jurisdiction of the Mayor’s Court 
and the Court of Oyer and Terminer. Its jurisdiction extended to ecclesiasti- 
cal and admiralty cases. The first Recorder of Bombay was Sir William Syer 
being appointed in 1799. At p. 222 it states, the Recorder’s Court was not 
free from irregularities. In 1825 Sir E. West animadverted severely upon the 
irregularities perpetrated by the magistrates of Police and the Court of petty 
sessions, which had been established in 1812. At p. 2238, it says, in 1823 Re. 
corder’s Courts were abolished and a Supreme Court of Judicature was estab- 
lished by an Act passed in 1828. The first Chief Justice of Bombay was Sir E. 
West, then Recorder of Bombay. The Supreme Court of Judicature was duly 
opened on May 8, 1824. The new Court was invested with full power and 
authority to exercise and perform all civil, criminal, equity, admiralty and 
ecclesiastical jurisdiction within the island of Bombay and the factories sub- 
ordinate thereto. It-was invested with jurisdiction of King’s Bench in 
England, and generally was granted all powers exercised by the Mayor’s Courts 
and the Recorder’s Courts. At p. 225, it mentions of the transfer of Sadar 
Diwani and Sadar Foujdari Adaulat from Surat to Bombay in 1827, and they 
were wholly independent of the Supreme Court. The inferior Courts in the 
Island of Bombay at this period were the Courts of the Police Magis- 
trates including a Court for the Mahim division opened in 1830. At 
p. 226 you find, in 1858 Queen Victoria took over from the East India 
Company the direct government of the country. On August 6, 1861, an 
Act of Parliament was passed abolishing the Supreme Court, the Sadar Diwani 
Adaulat.and the Sadar Foujdari Adaulat, and established instead the High 
Court, vested with entire jurisdiction, power and authority hitherto exercised 
by the three abolished Courts. At p. 283 it states, at the outset of the nine- 
teenth century no special Regulations existed dealing with crime or with minor 
offences within the Island of Bombay, and such offences as were committed 
were punished under rules applicable to the whole- of British dominions in 
Western India consisting of Surat, Salsette, Bombay and Bankot. But by 
1812 public attention had been directed towards the need of reform in matters 
both police and sanitation; and on March 25, 1812, a ‘‘Rule, Ordinance and 
Regulation’’ was passed for the good order and civil government of the Island 
of Bombay, whereby, & senior and junior Magistrate of Police and a Court of 
Petty Sessions were created. At p. 235 it mentions, the Chief Presidency 
Magistrate was granted powers similar to those exercised by District Magis- 
trates over subordinate Magistrates. These powers were subsequently confirm- 
ed by the Amended Criminal Procedure Code (Act V of 1898). The Chief 
Presidency Magistrate, apart from his ordinary magisterial duties and his con- 
trol of his three colleagues, has various miscellaneous duties to perform within 
the limits of the Island of Bombay. Thus he is a Revenue Judge under the 
Bombay City Land Revenue Act IZ of 1876, Judge of the Court of Survey 
for the disposal of cases arising under the Indian Merchants Shipping Act 
VII of 1880, and the President of Marine Inquiries. 


Thus it will be seen from the history of the establishment of various types of 
Courts in Bombay, the powers exercised by the Mayor’s Courts and Recorder’s 
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Courts were being exercised by the Police Magistrates. And the present Pre- 
xidency Magistrate’s Courts are the successors in title of those Courts exercising 
the same powers. The Chief Presidency Magistrate is also the Revenue Judge 
for the Island of Bombay. The Court Fees Amendment Act, XXXIV of 1949, 
`s, 2 states: In this Act, the Collector shall include any officer authorised by 
the chief controlling Authority to perform the functions of a Collector under 
this Act. The Chief Presidency Magistrate is performing the same duties of a 
* Revenue Judge even now. Besides, the Indian Succession Act, ss. 214 and 215, 
mentipns a certificate granted under the Bombay Regulation VIII of 1827. 

* Section 58(3) of the Bombay District Police Act mentions the Heirship Certi- 
ficate. Section 390 of the Indian Succession Act also mentions such a certifi- 
cate. Now the Bombay City Police Act and the Bombay District Police Act 
are abolished and a new Act called the Bombay Police Act comprehending 
both the Acts is passed wherein ss. 83, 84, 85 and 86 are similar to the pro- 
visions of the Bombay District Police Act. The Criminal Procedure Code also 
in es. 516A and 517 and 528 are similar. 


Now the word used in Regulation VII of 1827 is the Zilla Court which is 
empowered to issue such certificates. The word Zilla is not defined in the said 
Regulation. It is not defined by the Civil Procedure Code nor by the General 
Clauses Act, Central as well as the Bombay Act. Thus it follows that the Zilla 
Courts which were functioning in 1827 were the Police Magistrates who were 
looking after the Probate and intestate matters. The present Chief Presidency 
Magistrate is the successor in title of those Police Magistrates. None of the 
later Acts have taken away any powers that were exercised by the Police 
Magistrates. And therefore, the Chief Presidency Magistrate in Bombay is 
the only authority and has powers to issue Heirship Certificates under the 
said Regulation VIII of 1827, which is kept alive by the Adaptation of Laws 
Order, 1950. And for the last several years in the past the Chief Presidency 
Magistrate of Bombay has been issuing such Heirship Certificates. If neces- 
sary the Government may be moved to define the word Zilla or amend the 
said Regulation by putting an appropriate word in place of the word Zilla so 
as to include the Chief Presidency Magistrate’s Court as a Zilla Court for 
Bombay. 

The Accountant General of Bombay does accept such Heirship Certificates 
issued by the Chief Presidency Magistrate. Mills and other semi-government 
bodies including the various municipalities also accept such certificates. 

The ordinary meaning of the word Zilla is a District. Section 2, sub-s. (4) of 
the Civil Procedure Code defines the word district; and Bombay is consider- 
ed a district for the purposes of the Civil Procedure Code. Therefore, the 
only Court that could be considered a Zilla Court in Bombay, from the pre- 
vious history ahown above is the Court of the Chief Presidency Magistrate. 
Because the High Court nor the City Civil Court nor the Court of Small Causes 
in Bombay are the District Courts within the meaning of the Civil Procedure 
Code. 

The amended Court-fees Act, s. 12A, states that no court-fees are charge- 
able for granting succession certificate for the estate of deceased intestate 
below Rs. 1,000. The Succession Certificate Act, VIL of 1889, also mentions 
the Heirship Certificates. Sir Dinshaw Mulla in his Mahomedan Law, Ch. V, 
mentions the grant of Heirship Certificates and they are accepted as valid. The 
Government Securities Act, s. 18, mentions an Heirship Certificate being is- 
sued by the Chief Presidency Magistrate in the Presidency towns upto the face 
value of Ra. 5,000. And in the mofussil the District Magistrate is the proper 
authority for the Government Securities Act. The definition given in the said 
Act says that the Chief Presidency Magistrate is the District Magistrate for 
Presidency towns. 
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. There are a few authorities reported in the Law Reports. They are: 
Shripat R. Kulkarni v. Vithojs M. Patil', Abaji Gopal v. Ramchandra Ohim- 
naji? and Khanderav Rayajirav v. Ganesh Shastri. 


DR. M.R. JAYAKAR. ° 


On March 11, 1959, the members of the High Court Bar gathered natai in, 
-the First Court to mourn the loss caused by the sad death of Dr. M. R. Jayakar. 


The Hon’ble Mr. H. K. Chainani, Chief Justice, said: 
Mr. Advocate General, Mr. Government Pleader and members of the Bar, 


- We meet today under a tragedy of death. We meet to mourn the death of 
a great son of this country and an eminent lawyer of this Court. 

Dr. Jayakar was called to the Bar in 1905. He was enrolled as an advocate 
of this Court on the Original Side in the same year. He started practice on 
the Original Side, but, to use his own expression, he gradually gravitated to 
‘the Appellate Side, where he built up a very large practice. He took to public 
“life at a very early stage of his career in 1916, where he distinguished himself 
‘in working for the freedom of this country. In 1923, when he was still very 
‘young, he was elected as a member of the Bombay Legislative Council. He 
‘then moved to the Centre and he became a member of the Central Legislative 
‘Assembly in 1926. Thereafter his career alternated between law and politics. 
- His great work as a lawyer received recognition in 1937, when he was ap- 
-pointed as a Judge of the Federal Court. Two years later he was appointed 
a member of the Judicial Committee of the Privy Council, where he worked till 
1941. In that year he resigned his membership of the Judicial Committee of 
the Privy. Council and then hé returned to this country. Berg he continued 
-bis public activities. 

Towards the.end of his career, he devoted himself to the cause of education. 
He was Vice-Chancellor of the new Poona University for eight years from 
1948 till 1956, and. he put that. University on a solid and firm foundation. 

He had also a very great love for this High Court, which he showed in 1948 
when he presented to this Court the Kirtikar Law Library. He also gave to 
this Library securities of fhe value of Rs. 25,000. 

By his death we have lost a great and eminent lawyer, a great educationist, 
and a true patriot. May his soul rest in peace. 


. Mr. H. M. Seervai, Advocate General, said: 

My Lords, ` 

. On behalf of the Bar I desire to associate myself with what has fallen Ma 
My Lord the Chief Justice. We have come to mourn the loss of one of our 
members which is not the less keenly felt because for long he has ceased to be 
in active practice. So far as my connections go, he was a Professor of English 
in a College to which I am proud to belong and my Professor of Philosophy 
‘always used to say that he was second to none in the clarity of his thought 
and the precision with which-he spoke English. He was also an illustration 
of a broad Victorian culture; of a man of independent means and considerable 
wealth who eould have spent his time in ease but who preferred to devote 
his time to work for public welfare. The high offices which he flled—he was 
a Judge of the Federal Court and a Member of the Judicial Committee of the 
Privy Council—bear testimony to his great legal learning and oe He was 
‘a very fine speaker and I recollect with pleasure listening to his arguments in 
this very Court before an Appellate Bench, It is a matter of regret that his 
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end should have corne go soon because some time before he died he has publish- 
ed the First Volume of his Autobiography and glancing over its pages, I see 
that he noted for himself that he was never a very good party man because 
he had essentially a judicial approach. He looked at the other man’s point 
of view and that essentially judicial approach helped him to serve as a peace- 
maker on many important political occasions. 

My Lord, at a time like this not much is required to be said. He himself 
has said a good deal in his Autobiography and we can only hope that the 
remaining portions of it are complete, even only in manuscript. 

- We would wish on behalf of the Bar to express our deep sense of sorrow at 
the loss of a very distinguished lawyer. 


Mr. Y. V. Chandrachud, Government Elpadbr gaid : 


My Lords, 

We meet today under the shadow of a grievous loss. Death has lain its icy 
hand on Dr. Jayakar and on behalf of the Bar, I associate myself with the 
sentiments which have been expressed by My Lord the Chief Justice and by 
the learned leader of the Bar. i 

The death of Dr. Jayakar removes from our midst a personality that was 
cultured and colourful. Dr. Jayakar was a man of many parts and in his 
versatality he combined within himself qualities which were apparently in- 
consistent and irreconcilable. Though he was a keen and trenchant debater, ae 
with his legal training, never failed to appreciate the other man’s point o 
view. Though he was a powerful and picturesque orator, he displayed no par- 
ticular passion to reach the masses. Education was perhaps his first love, but 
he took to it in the closing years of his life. It was after he resigned his mem- 
bership of the Judicial Committee of the Privy Council that he became the 
first Vice-Chancellor of the Poona University. 

Dr. Jayakar was a ‘renowned scholar of Sanskrit literature and with his 
command over the English language and the mastery over Sanskrit literature, 
he gathered a lucrative practice. He was a noted Hindu law lawyer. It is 
said that in those old days a number of rich Hindu widows—and with no Death 
Duty and with small taxes, there were quite a few of them—used to consult 
Dr. Jayakar on matters, as for example, whether expenses for a pilgrimage 
to Benares would fall under the label of that fluid entity called ‘legal neces- 
sity’. In his later years, Dr. Jayakar shifted his fidelity from Hindu law to 
Constitutional problems and it is well-known that he acted as a legal adviser 
to many a princely State in India. 

As I said Dr. Jayakar was a man of many parts. It is not widely known 
that he had a passion for music. For several years, after a hard day’s work, 
he found relaxation in playing the Sitar and he would not retire for the night 
unless he played the Sitar for a brief while. 

It is a sad thought that Death, with one stroke, can destroy so much that is 
good. Dr. Jayakar is dead but his golden voice will continue to resound 
through the corridors of these Courts. We, of the Appellate Bar, can ill-afford 
to forget Dr. Jayakar. For us he will live egaa his munificent donation 
of the Kirtikar Law Library. 

May his soul rest in peace. 


Mr. N. H. Sethna, President of the Incorporated Law Society, said: 
My Lord, 


On behalf of the Incorporated, Law Society and the members of my profes- 
sion, I beg to associate myself with the sentiments expressed by your Lordship 
the Chief Justice, the Advocate General and the Government Pleader. 

My Lord, there is very little which I can say of Dr. Jayakar except to strike 
a personal note that perhaps of all those who have gathered here I happen to 
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be the one person who learnt the Hindu law sitting at his feet and who sub- 
sequently briefed him in this Court and had the privilege of acting for him 
as 8 solicitor, since he and his family used to be the clients of my former firm 
M/s. Mervanji Kola and Co. As such, my Lord, I came into contact with him 
on several occasions and naturally could not fail to admire the manner in which 
he not only conducted his affairs, but also the manner in which he looked upon 
ihe large public interests, particularly during the political struggle which pre- 
ceded the grant of independence to India. 

My Lord, Dr. Jayakar’s one great regret so far as Bombay was concerned 
was that, large tracts of land, which formerly belonged to the Marathi-speakin® 
people, went out of their ownership into other people’s hands. He used to ex- 
press great regret at that. 

Moreover, my Lord, as a virtual founder, I may say, of the Poona Uniyer- 
sity, he tried his level best to get munificent donations; and I know, as a matter 
of fact, that on one occasion he narrowly missed receiving the princely sum of 
. Rs. 10 lakhs from a Parsi gentleman who died just before the cheque which he 
had passed could be honoured at the Bank. My Lord, that was one of his. 
greatest regrets that such a munificent donation was lost to the Poona Uni- 
versity which he considered as his pet. 

My Lord, there is no doubt that it would be impossible easily to find a man 
with such versatility, so much energy and who could even before his death, 
when he was suffering from physical defect, did so much in the cause not only 
of the country, but generally of education and of law. 

May his soul rest in peace. 


The following resolution was passed at the Special General Meeting of the 
Kirtikar Law Library held on March 11, 1959 :— 

This Special General Meeting of the ‘Kirtikar Law Library’ places on record 
the profound sorrow of its members on the sad and sudden demise of Dr. M. R. 
Jayakar, the founder-father of this Library but for whose abiding interest in 
the members of the Advocates’ Association of Western India, and but for whose 
munificent gift of very valuable law books, Government Securities worth 
Rs. 25,000/- and the glass cases, valued in the Trust deed dated 27th January 
1948, at Rs. 1,00,000/-, in memory of his maternal grand-father Shri V. J. 

, this Library would never have come into existence. 

This Special General Meeting further places on record with gratitude and 
admiration, its appreciation of the magnificent services rendered by Dr. Jayakar, 
to the country as a leading, scholarly and brilliant member of the Bombay Bar, 
asa profound Jurist, a noted Liberal Politician, as a J udge of the Federal Court, 
as a member of the Judicial Committee of the Privy Council, as an eminent Mdu- 
cationist, as an Original-Thinker, and author, and above all as a matchless 
Orator with a grand style, both inside and outside the Courts, whose heroic and 
sublime words inspired dignity, courage and patriotism among Indiana every 
time and every where.: Hoora 

This Special General Meeting shares with the members of his family the deep 
gorrow on account of the irreparable logs caused by his departure from us and 
prays that his Soul may rest in peace. 


GLEANINGS. 


CounseL’s Dury to CITE AUTHORITIES. 


Lorp BrxanneapD L.O. said [in Gleve Sugar Refining Co. Ltd. v. Trustees of 
the Port and Harbours of Greenock*] that a point of considerable general im- 
portance had arisen upon which he thought it right to make some observations. 


* (1021) W. N. 85, 86. J 
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It was not, of course, in cases of complication possible for theit Lordship to 
be aware of all the authorities, statutory or other, which might be relevant 
to the issues requiring decision in the particular case. Their Lordships were, 
therefore, very much in the hands of counsel and those who instructed counsel 
in these mattera, and the House expected, and indeed insisted, that authorities 
which bore one way or the other upon the matters under debate should be 
brought to the attention of their Lordships by those who were aware of those 
futhorities. That observation was irrespective of whether or not the parti- 
cular authority assisted the party which was aware of it. It was an obligation 
of confidence between their Lordships and all those who assisted in the de- 
bates in this House in the capacity of counsel. It had been shown that 
Mr. Sandeman, Sir John Simon, and Mr. Macmillan were unaware of the 
existence of the section, which appeared to their Lordships to be highly rele- 
vant to, and indeed decisive upon, the matters under discussion here. Indeed, 
the circumstances in which leading counsel were very often briefed at the last 
moment rendered such an absence of knowledge extremely intelligible. But he 
himself found it very difficult to believe that some of those instructing learned 
counsel were not well aware of the existence, and the possible importance and 
relevance, of the section in question. It was the duty of such persons, if they 
were 80 aware, to have directed the attention of leading counsel to the section 
and to its possible relevance, in order that they in turn might have brought 
it to the attention of their Lordships. A similar matter arose in this House 
some years ago, and it was pointed out by the then presiding Judge that the 
withholding from their Lordships of any authority which might w light 
upon the matters under debate was really to obtain a decision from their Lord- - 
ships in the absence of the material and information which a properly inform- 
ed decision required; it was, in effect, to convert this House into a debating 
assembly upon legal matters, and to obtain a decision founded upon imperfect 
knowledge. The extreme impropriety of such a course could not be made too 
plain. The learned counsel who had addressed their Lordships were acquitted 
of personal responsibility in this matter, but he very much hoped that the 
observations he had thought it necessary to make would prevent a recurrence 
of that with which he had dealt. It was possible that the views which their 
Lordships had formed upon this point would be reflected in the order which 
their Lordships might think proper to make. 
A Grave OFFENOS 

Ey Reg. v. Moodie (The Times, January 14) the Court of Criminal Appeal 
(Lord Parker, C.J., Stable and Donovan, JJ.) substituted a sentence of twelve 
months’ imprisonment for one of three years passed by Ashworth, J., on the 
appellant, who had been charged with murder, set up the defence of diminished 
responsibility under s. 2 of the Homicide Act, 1957, and was convicted 
of manslaughter of his twelve-year-old daughter. The matter came before the 
Court on an application for leave to appeal against the sentence and the Court 
treated the hearing of the application as the hearing of the appeal. The child 
had been an idiot since birth. She could neither walk nor talk and was sub- 
ject to seizures without warning, so that her mother and her father had to be 
with her all the time. The tragedy became worse as the child grew. The 
appellant, who bore an exemplary character, administered under extreme pres- 
sure of emotion a dose of a drug known as nembutal and put something over 
the child’s mouth to stop her breathing. She died peacefully in her sleep. 

The Lord Chief Justice, delivering the judgment of the Court, said that this 
was clearly a most difficult case in which to pass sentence. If there were only 
the appellant to consider, one’s sympathy would dictate the most lenient of 
sentences, but there were public considerations. Nothing that the Courts did 
should lead the public to believe that a killing of this kind was other than a 
grave offence. ə trial Judge had taken the view that considerations of a 
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public character dictated a sentence of at least three years’ imprisonment. But 
the Court of Criminal Appeal thought the circumstances were such that it 
was in a position to reduce the sentence. Persons such as the appellant were 
not criminals in the ordinary sense; they often acted in what they considered 
were the best of motives and the real deterrent, if deterrent there were, was 
not a question of how many years’ imprisonment they would get.—L.T. j 





RECRUITS FOR THE PROFESSION: SoormisH AND AMERICAN PROBLEMS 


In England, neither the quantity nor the quality of the human mhteriak 
seeking a legal career has yet given cause for serious alarm, although prophets 
have not been lacking who foresee a decline in both. Scottish concern, it ap- 
pears, is with the shortage in number of legal apprentices, believed to be due. 
to such causes as inadequate salaries, holidays, time off for study and personal 
supervision by partners. The Scottish Association of Law Students and Ap- 
prentices is to investigate the ‘‘long dissatisfaction with conditions in some 
legal offices” by issuing a questionnaire to all law apprentices in Edinburgh 
covering these matters (The Times, December 22). Complaints of this 
nature are certainly not unknown in England, but as yet do not seem to have 
led to any perceptible diminution in the annual flow of candidates entering 
articles. In the United States the President of the American Bar Association, 
writing in the December issue of the Association’s Journal, expresses uneasi- 
nees at the competing attractions of science as a career in present conditions. 
The full impact of this, in his opinion, has not yet been felt, but it is evident 
that it is particularly in the sphere of quality of entrants that anxiety is en- 
tertained. The Board of Governors of the Association at the beginning of 
November authorised the institution of a programme to accelerate-the recruit- 
ment of law students with emphasis on ability: this largely consists of increas- 
ing the number of ‘‘prelaw counsellors’’ in ‘‘undergraduate institutions of 
higher learning.” The function of the prelaw counsellors ia to give advice to 
students, if they are interested in or are considering the legal profession as a 
career, and each will be backed by an outstanding member of the legal profes- 
sion to assist and collaborate with him in his contacts with members of the 
student body interested in law as a career. Other activities, including the 
organisation of ‘‘prelaw cluba” and vocational conferences, are contemplated. 
Are we in England thinking ahead in this way !—8J. . 


Auromatism: Tam Burpsn or Proor 


- Tue possibility of the accused relying on the fact that, at the time of com- 
mitting the offence, he was in a state of automatism, was examined by the Divi- 
sional Court in Hil v. Baxter, [1958] 1 Q.B. 227. One of the points considered 
by their Lordships was the onus of proof where this defence is raised. poe 
J., was satisfied that even in cases in which liability depends upon full proo 
of mens rea it is not open to the defence to rely upon automatism without pro- 
viding some evidence of it. The accused should adduce evidence which shows 
that his irrational conduct was due to some cause other than disease of the 
mind, but where it amounts to insanity in the legal sense his Lordship found 
that it is well established that the burden of proof would start with and re- 
main throughout upon the defence. This important decision has since been 
considered by the New Zealand Court of Appeal in-R. v. Cottle, [1958] N.Z.L.R. 
999. In that case Gresson, P., reviewed all the cases touching upon the de- 
fence of automatism and found that Hil v. Bazter, supra, was authority for 
saying that where ‘‘automatism is advanced by an accused as negativing in- 
tent, or as showing him to have acted without any volition, the onus is no 
more than to provide some evidence upon which a finding of automatism could 
be based... Once that is done, there comes into operation the overall onus 
upon the prosecution. ..to prove the guilt of the accused...’’ His Lordship 
agreed with Devlin, J., that there would be great practical advantage if the 
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burden of proof in cases of automatism was the same as in the case of in- 
sanity, although he added the possible qualification that this should only be 
true when the case of automatism approximates to insanity. In the course of. 
both judgments it was confirmed that as the law now ‘stands’ insanity is the 
only matter of defence in which the burden of proof has been held to be 
completely shifted.—8 J. 


.. . Ungua Mipwivas 


CHILDREN do not always select the most convenient time or place to be born 
nd it is not uncommon to read of the attendance of an unqualified person’ 
upon a woman in childbirth on a train or a bus, or even in an aeroplane. It 
is unusual, however, to learn of the prosecution of a person without qualifica- 
tions in this field for helping a woman to deliver her child, yet the Court at 
Bury St. Edmunds was recently confronted with such a case. A’ wife decided 
to dispense with medical attention and to rely on her husband as a midwife. 
It appears that she adopted this course because the family doctor objected to 
her husband being present at the birth of her child and there was, therefore, - 
no question of the husband having rendered assistance to his wife in an emer- 
gency, although he maintained subsequently that his wife’s decision ‘‘forced’’ 
him to assume responsibility for the delivery. We assume that the prosecu- 
tion was brought under s. 9 of the, Midwives Act, 1951, which provides: ‘‘If 
a person, being either a male person or a woman who is not a certified mid- 
wife, attends a woman in childbirth otherwise than under the direction and 
personal supervision of a duly qualified medical practitioner, that person shall, 
unless he or she satisfies the Court that the attention was given in a case of 
sudden or urgent necessity, be liable on summary conviction to a fine not ex- 
ceeding £10. The section stipulates that its provisions are not to apply to 
persons who, while undergoing training with a view to becoming a duly quali-. 
fled medical practitioner or certified midwife, attend a woman in childbirth 
as part of a course of practical instruction in midwifery recognised by the 
General Medical Council or the Central Midwives Board, and s. 35 safeguards 
duly qualified medical practitioners. In the case in question the husband plead- 
ed guilty to the offence but was conditionally discharged—8.J. : 


NULLITY: APPROBATION 

Ir may be an answer to a suit for nullity of marriage that the marriage has 
been approbated, with full knowledge of the facts and of the law, by the 
party seeking relief. As Lord Watson found in @. v. M., (1885) 10 App. Cas. 
171, there is a ‘‘rule in the law of England that in a suit for nullity of mar- 
riage there may be facts and circumstances proved which so plainly imply, on 
the part of the complaining spouse, a recognition of the existence and validity 
of the marriage, as to render it most inequitable and contrary to publie policy 
that he or she should be permitted to go on to challenge it with effect.’’ In 
Copham (otherwise Dobbin) v. Copham, (1959) The Times, January 15, a 
husband maintained that his wife had approbated the marriage and therefore 
that she should be denied a decree of nullity on the ground that the marriage 
had never been consummated. He based this contention on two grounds, first- 
ly, that the wife had taken out a summons under s. 17 of the Married Women's 
Property Act, 1882, after presenting her petition, and secondly, that from 1948 
to 1956 she had continued to live with him, to all outward appearances, as a 
wife. However, Davies, J., could not accept the husband’s submissions and 
held that the wife’s action in taking proceedings under s. 17 was not inconsist- 
ent with her seeking a decree of nullity. As far as the second argument was 
concerned, his Lordship found that throughout the eight years the wife had 
remained in protest against the situation and there was evidence, which the 
Court accepted, that she had been positively misinformed by a Roman Catho- 
Hie priest as to the legal remedy available to her.—8.J. 


Pa 
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REVIEWS. 





The Three New Taxes. By A. O. SAMPATH IYENGEB, B.A., B.L. OALOUTTA: 
Eastern Law House Private Ltd., 54, Ganesh Chunder Avenue. 1959. Roy. 
8vo. Pages Lxxv -+ 668. Price: Rs. 27.50. 
` Tam is a commentary on the three new taxation statutes recently enacted, 

namely, (1) The Wealth-tax Act, (2) The Expenditure-tax Act, and (8) The 
Gift-tax Act. India is the only country in the world in which the expenditure- 
tax prevails. Gift-tax exists in a number of countries. In no country,in the 
world all these three taxes are simultaneously operating. The learned authot 
has incorporated in the commentary all relevant case-law upto the end of 1958. 
He has taken pains to explain some of the abstruse provisions of these Acts in 
simple language and pointed out the lack of clarity due to infelicitous drafts- 
manship. Departmental circulars and Administrative Instructions under several 
sections have been clearly set out. In the Appendices to these Acts, Notifica- 
tions of Central Revenue Board are embodied. Of all the commentaries pub- 
lished on these three Acts this is the most exhaustive work. 


Commentaries on the Evidence Act, 1872. Vol. I. By V. B. RAJU, M.A., Los. 
Lucknow: Eastern Book Company, Lalbagh Road. Second Hdition. 1959. 
Roy. 8vo. Pages vm-4}-656. Price: Re. 45 for three Volumes. 

We welcome the second edition of this important work. The rapid sale of 
the first edition fully justifies the utility and popularity of this work. In the 
commentary the object of each section has been clearly explained and the 
annotations are critical, analytical and explanatory. The comments are group- 
ped in a logical order under several headings. The first volume contains com- 
mentary on sections 1-78 of the Act. The profession will surely find the volume 
very useful for purposes of reference. 


Fundamental Rights and Constitutional Remedies. By V. G. RAMACHANDRAN, 
M.A., B.L. Lucknow: Hastern Book Company, 34, Lalbagh Road. 1959. Roy. 
8vo. Pages x1 + 572. Price: Re, 20. 

THe learned author has presented to the reader à detailed and elaborate ana- 
lysis of Fundamental Rights emerging from the Constitution. Constitutional 
remedies available to the citizen have been carefully discussed. , The work has 
been divided into two volumes. The first Volume comprises Articles 12 to 19. 
The second Volume will deal with Articles 20 to 51. Various standard works 
on Constitutional law and Comparative law in England and America have been 
freely referred to. The Indian case-law bearing on the subject has been brought 
up-to-date. The whole topic has been dealt with exhaustively. 


Principles of Equity. By Q. P. Sines, B.sc., LLM. Louoknow: Hastern Book 
Company, Lalbagh Road. 2nd Edition. 1959. Demi 8vo. Pages xvn-+482. 
Price: Rs. 8.50. 

Tre present edition has been completely revised and the case-law has been 
brought up-to-date. Some of the topics in the first edition have been rewritten 
` and some have been rearranged. Substantial additions have been made which go 
to clarify the subject. Students who have to study the principles of cid will 
find the book serviceable. 


Law of Torts. By BALBIR SAHAI SINEA, LL.M. Luornow: Eastern Book Com- 

pany, Lalbagh Road. 1959. Demi 8vo. Page 25-44-375. Price: Re. 7. 

Ts book is written primarily for students of law. Leading cases have been 
discussed in detail and cases which have been prescribed by different Indian 
Universities for law examinations have been vividly described. The growth 
and evolution of specific wrongs are fully explained. 


_ The 
Bombay Law Reporter. - 


JOURNAL. 
May, 1959. 


INTERNATIONAL LAW AND ROMAN LAW.* 


“We cannot possibly overstate the value of Roman Jurisprudence as a key to 
International Law, and particularly to its most important department. Know- - 
ledge of the system and knowledge of the history of the system are equally 
casential to the comprehension of the Public Law of Nations. It is true that 
inadequate views of the relation in which Roman law stands to the Inter- 
national scheme are not confined to Englishmen. Many contemporary publi- 
cists, writing in languages other than ours, have neglected to place themselves 
at the point of view from which the originators of Public Law regarded it; 
and to this omission we must attribute much of the arbitrary assertion and 
of the fallacious reasoning with which the modern literature of the Law of 
Nations is unfortunately rife. If International Law be not studied historical- 
ly—if we fail to comprehend, first, the influence of certain theories of the 
Roman jurisconsults on the mind of Hugo Grotius, and, next, the influence of 
the great book of Grotius on International Jurisprudence,—we lose at once 
all chance of comprehending that body of rules which alone protects the Euro- 
pean commonwealth from permanent anarchy, we blind ourselves to the prin- 
ciples by conforming to which it coheres, we can understand neither its strength 
nor its weakness, nor can we separate these arrangements which can safely 
be modified from those which cannot be touched without shaking the whole 
fabric to piece.” 

—Sir Henry Maine: Village-Communities in the East and West. 


I 


Tae term ‘International Law’ was coined by Jeremy Bentham. Till then 
the term most commonly used for the subject of our discussion was ‘the law 
of nations’ with its equivalents in the other European languages. This term 
is used even to this day as the title to a number of books on the subject. 
Brierly’s book is only one of many examples. The French equivalent ‘le droit 
des gens’ has been commonly used throughout Europe for many centuries. 
Kluber, Laurent and Martens and a host of others have used it for the title 
to their works. Niemeyer tses the German word ‘‘Volkerrechit’’. The term 
‘law of nations’ and similar other terms have been used on the basis of the 
popular expression of Roman Law—jus gentium. Attempts were sometimes 
made by some writers to distinguish the law of nations from the Roman jus 
gentium. Zouche used the term ‘the law among nations’—‘jus inter gentes’— 
as more appropriately conveying the meaning of the subject, for the Roman 
jus gentium was, strictly speaking, the private law generally of the Empire 
as contrasted with the ‘jus cite’, the private law which applied only when both 
the litigants were Romans and which in the later years of Rome was, as we 
shall see below, in part absorbed and in part ousted by jus gentium. This 
term jus gentium further became mixed up, even to the extent of being identi- 
fled, with the term ‘jus naturale’, the law of nature, and so jus gentium in its 
-wide sense, both because of its intrinsic merit as comprising the very best of 

“By Prof. K. R. Mehta, Advocate (0.3.); niversities of eta Mena Karnatak); Hon. 
Chairman, Board of Studies in Law, University fessor, Law College, bay. 
of Bombay; Post-Gfaduate Teacher of Law 
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Roman Law and because of such virtual identification with this supposed uni- 
versal law, became the very foundation of the Law of Nations or, a8 we now 
call it, International Law. 


The interesting history of the great debt that modern International Law 
owes to the laws of Rome becomes clearer when the history of Europe and of 
law connected with these terms is fully understood. We therefore propose 
here, first, to deal with some of the ways in which jus gentium became identi- 
fled with jus naturale and ultimately came to be regarded by the time of Gains’ 
as the law for all Rome and how, further, in medimval and early modern 
Europe, this jus naturale or the Law of Nature acquiring for certain interest! 
ing reasons even greater strength than before raised the importance of the jus 
gentium in the eyes of Europe, particularly in countries like Germany where 
the reception of Roman Law was the greatest, so that not only was Roman Law 
accepted as a part of municipal or State law in many European countries, but 
even the principles of the jus gentium in this very wide sense camo to be re- 
garded as the best principles to govern the relations between States and there- 
fore the very basis of jus gentium in its widest sense as the law of nations, i.o., 
what we now call international law. 

Secondly, we propose to give a detailed treatmeht of a number of cases that 
illustrate the magnitude of this debt of international law to Roman Law. 


8i 


We therefore consider first the development in Roman times of jus gentiam 
(and of necessity the development of jus civile and its partial absorption and 
partial ouster by jus gentium and also the development of jus naturale and its 
virtual identification with jus gentium which identification further strengthen- 
ed the respect for jus gentium).’ Right from 758 B.C. which is believed to 
be the year of the foundation of Rome to about the third century before the 
Christian era, Rome recognised only the law applicable and acceptable to its 
own nationals—the jus civile, based on the customs and religion of the cives— 
the Roman citizens or nationals. Early law being the result of custom, the 
term ‘jus civile’ generally was at first applied only to these legal customs of 
the cives and later was extended to include the legislation that began to sup- 
plement the customs as the needs of social development increased the ambit 
of law. To these were added later the edicts of the Praetor as such early legis- 
lation also was not sufficient to cover the needs of social development.? 

The non-Roman, who came to Rome either to settle there or to trade or to 
do some other work of his and return to his native land, could not have the 
benefit of jus civile, for early law in its application was national rather than 
territorial. Where, however, the Praetor Urbanus (who began his work in 
367 B.C.) did try to give the non-Roman the benefit of Roman Law, he found 
that any attempt to administer justice according to the jus civile which alone 
was really Roman Law at the time but which was based on the peculiar customs 
of the Roman nationals would hardly give satisfaction to the non-Roman whom, 
to make matters worse, the Roman civis looked down upon as hostis, and who 
in turn disliked the idea of -justice according to the law of the civis. These 
aliens or peregrini, as they came to be called, continued to increase in number 
with the increase of the wealth and power and commerce of Rome and a sepa- 


1. For about four hundred after the Canada and India, but the comparison does 


foundation of Rome, she continued to regard 
herself as a city-state and had, even vis-a-vis 
her Latin allies, her own ts and responsi- 
bilities on much the same lines as the Greek 


ces and a kind of Inter-Provincial law as 

from inter-m law evolved. 

Some writers have compared tion 
with the formation of quasi-federal_states like 
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not hold good as there were many points of 
distinction between Provincial law and civil 
law in the Romai Empire, e.g., in the methods 
of transfer of ownershtp of land in Rome and 
of land in the provinces. 

produced the ‘Jus honorarium’ or 
the ‘Jus praetorium’ and in conre of time 
became a skilful combination of this jus civile 
with the jus gentium which developed later. 
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rate body of rules slowly evolved out of a desire to do justice among the in- 
creasing peregrini. These peregrini, however, came from such a large number 
of nations, each with its own laws, that the Praetor could only accept those 
rules which were common to the various nations in their dealings -with one 
another. A oe officer called the Praetor Peregrinus was therefore ap- 
pointed for the first time (in 242 B.C.) to deal with cases concerning the pere- 
grini and this law which was intended to consist of rules common to various 
nations and- therefore generally acceptable to the peregrini who came from 
various nations was called the jus genttum—the law of the various gentes or 
tribes Or nations. The Praetor Peregrinus, however great his learning or abi- 
lity, could not be expected (except perhaps in mere theory) to know all the 
laws or even the principal laws of all the nations. Starting therefore with the 
assumption that what would appeal as just and fair to one’s sense of what we 
would now call natural justice would normally be found in the laws of most 
nations, including, of course, Rome itself, he drew on a supposed Law of 
Nature or jus naturale for guidance wherever the jus gentium or rather his 
own knowledge of the laws of other nations failed him. This Law of Nature 
he sometimes tried to base on the philosophy of the Stoics, with their slightly 
misunderstood tenet of ‘live according to Nature’. 


I 


The gradual identification of the Roman jus gentium with jus naturale be- 
gan slowly with the efforts of the Praetor Peregrinus to do justice among peo- 
ple of various nations in ancient Rome and culminated in Gains. In mediasval 
and modern Europe a variety of causes further strengthened this identifica- 
tion. We shall, therefore, examine the history of this identification. 


This idea of a Law of Nature was accepted in Rome with considerable enthu- 
siasm by some of the greatest Romans. The enormous respect paid to it even at a 
fairly early stage in Roman history is reflected m the writings of men like 
Cicero. In a famous passage in his De Republica, he observes as follows: 

“True law is right reason in agreement with Nature; it is of universal application, 
unchanging and everlasting; it summons to duty by its commands, and averta from 
‘wrong-doing by its prohibitions. And it does not lay its commands or prohibitions up- 
on good men in vain, though neither have any effect on the wicked. It is a sin to try 
to alter this law, nor is tt allowable to attempt to repeal any part of it, and it is im- 
possible to abolish it entirely. We cannot be freed from its obligations by Senate or 
People, and we need not look outside ourselves for an expounder or interpreter of tt. 
_ And there will not be different laws at Rome and at Athens, or different laws now and 
| in the future, but one eternal and unchangeable law will be valid for all nations and for 
‘all times, and there will be one Master and one ruler, that is God, over us all, for He 
is the author of this law, tts promulgator, and its enforcing judge” (De Republica—TII, 
SAT, 383). 

Jus gentium therefore drew largely on the jus naturale by reason of such great 
respect paid to it. Jus gentium even absorbed some of the rules of mercantile cus- 
tom, particularly as the peregrini had generally settled in Rome for the purposes 
of commerce.3 To some extent it also seems true that some of these rules of 
the jus gentium were only adaptations of the rules of the jus civile to suit the 
situation created by the increasing trade and commerce of the peregrini. There 
is no doubt, however, that jus gentium gained considerably in strength from 
its identification or close relationship with the Law of Nature. At last through 
the great jurists, the jus civile and the jus gentium mingled together into the 
Roman Law of Gaius and of Justinian—ancient Roman Law as we know it now. 
The term jus gentium signifying the actual shape the law took and the term 
jus naturale signifying the ideal towards which the effort was made in order to 
do justice to men who came from nations with different legal traditions ap- 

i the forelghers only the Carthagini- the -commercium, the other foreigners 
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peared to the Roman so near each other in meaning that he came to regard 
the two as very much the same if not identical Gaius in his Institute says, 


“The law that natural reason has appointed among all mankind is followed by all 

peoples alike and is called jus genttum...belng the law observed by all mankind” 
(Gatus Institutes I). 
These words mark the culmination of the identification in Gaius, though Justi- 
nian is careful enough to point out one matter in which they differed, vim, 
that slavery which was sanctioned by jus gentium was opposed to jus natu- 
rale—the law of nature. (Justinian: Institutes, I). In the Instittttes ane 
quoted the following words of Gaius: 

“The Roman people apply a law which is partly its own and partly is common to 

all men.” 
The very definition of jus gentium given therein and in the Digest provides 
the explanation of the cosmopolitan character of Roman Law. This claim to 
universal validity by Justinian for Roman Law constituted for posterity the 
greatest appeal of Justinian’s law-books. The foundation of this universal 
validity purported to be a rational foundation which could be provided only 
by an absolute standard of justice. This standard ia jus naturale. Its exist- 
ence is attributed to a will superior to that of any law-giver. 


“The laws of nature which are most equally observed by all nations remain always 

stable and inscrutable, enacted as they are by some kind of divine providence.” (Inst. 
J, if, m). 
The influence of the belief that Roman Law—jus gentium—was the embodi- 
ment of natural justice was so great that the Roman system of laws continued 
for centuries to be regarded as universally valid because of its coincidence with 
the law of nature. This belief has remained in some measure to this day. Ita 
strength continued to be so great that Leibnitz writing in 1670 to Hobbes said 
that in attempting to reduce Roman Law to its general elements he found -that 
at least one half of it: consisted of ‘‘pure natural law.’’+ 

Whatever the cause of this complete or almost complete identification of jus 
gentium with jus naturale, what is relevant for our purpose is that this jus gen- 
tium, mostly because it was for various reasons over a number of centuries (as 
seen above) identified with jus naturale came to be regarded as most conducive 
to the dispensation of justice everywhere, and not only absorbed and fully 
replaced the jus civile in Rome but was adopted in modern Enrope as the 
basis for modern international law. Whatever criticiam Pollock and others 
may offer of Maine’s theories the following sentences of Maine in our opinion 
hold good to this day: 

“Setting aside the Conventional or Treaty Law of Nations i is surprising how large 
a part of the system of International Law is made up of Roman Law. Wherever there 
is a doctrine of the jurisconsults affirmed by them to be in harmony with the jus gen- 
tium, the Publicists have found a reason for borrowing it, however plainly it may bear 
the mark of a distinctly Roman origin.”5 
We would here add that even the International law relating to treaties in 
medieval and modern Hurope reminds us somewhat of certain Roman rules 
concerning contracts (vide infra). It is also of interest td note that the parties 
to treaties even in this century are referred to as the ‘High Contracting Parties’. 
In fact, the Covenant of the League of Nations begins with this very expres- 
sion. Even Grotius while he distinguished treaties from contracts subordi- 
nated them to a broad concept of contract. 

The French version of the term ‘le droit des gens’ and the word ‘ gens’ in 
French get identified with the Latin ‘gens’ and ‘gentes’. Even in first nam- 
ing. modern international law ‘the law of nations,’ the Publicists treated the 
Roman jus gentium as something so close to if not identical with the Law of 
Nature (jus naturale) that they considered that the rulea of such jus gentium 
with its foundations in natural law and natural justice were the best rules 
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on which jus gentium in the wide sense of the law of nations could draw espe- 
cially when the rules of custom either coincided with the rules of jus gentium 
or supplied no positive help in providing for certain situations for which rules 
had to be formed. 

Farther, this jus naturale became mixed up with Canon Law and thus at- 
tracted even greater respect in Europe. The medieval and modern European 
development of the law of nature gave it further strength. 

An interesting development was that in the twelfth century Gratian in the 
Recretum took the extremely bold step of stating at the very head of the body 
of Canon Law as we now have it that the law of Nature is 

“.. nothing else than the golden rule comprised in the law and the Gospel which bids 
us do as we would be done by."6 
St. Thomas defined the relation more fully by saying’ that they are not sub- 
stantially different, but that natural law is divine law so far as revealed through 
the medium of natural reason. This identification was further carried over by 
the glossators into the teaching of Civil as well as of Canon Law. Azo even 
went so far as to explain Ulpian’s natura by saying in effect that it is God 
Himself.§ The great strength this Law of Nature thus developed and with 
it the jus gentium by virtue of the above identification requires a fuller treat- 
ment than is possible here. One indication of how jus gentium and jus natu- 
rale together gained in strength in medieval and early modern Europe is seen 
in the peculiar ‘fact that though some of the European jurists were aware of 
the points of distinction they used the verbal ambiguity of such terms to sup- 
port their drawing on the jus gentium of Rome for the rules of the law of 
nations (International Law). Further, not only did Gratian, St. Thomas, Azo 
and others in Kurope strengthen this law of nature, but as the Protestant writ- 
ers did not accept the authority of the Church of the Canon Law and of 
Aristotle and the Roman disputants of the counter-Reformation were anxious 
to confute the Protestants on their own ground, the tendency of sixteenth cen- 
tury controversy as well as of Renaissance learning in general was to bring 
the texts of classical Roman Law into greater prominence. Thus a more de- 
finitely secular and legal cast was given to the whole treatment of the Law of 
Nature and the way was prepared for the great construction of Grotius.® 
_ The process that followed has been briefly but effectively described by Maine 

in the following words: 

“Having adopted from the Antonine jurisconsults the position that jus gentlum and 
jus naturae (sic) were identical, Grotius, with his immediate predecessors and his 
immediate succeasors, attributed to the Law of Nature an authority which would never 
perhaps have been claimed for it, if ‘Law of Nations’ had not in that age been an 
ambiguous expression.” 

Pollock is of the opinion that though Grotius did not suppose the modern rules 
of conduct between sovereign States to be contained in the classical jus gen- 
tium, yet as he set out to conciliate princes and their advisers, he d d not refuse 
the help of a verbal ambiguity about the term just gentium.1° Whatéver the 
extent to which Grotius relied on Roman Law for the development of the theo- 
ries of International Law, it is clear that Grotius like Gentilis took jus gentium 
as the rule of natural reason attested by general agreement. Suarez and 
Hooker had also used jus gentium in the sense of the law of nations (inter- 
national law), though Suarez did recognise the two meanings of jus gentium. 
As throughout Western Europe (except in England), Roman Law was re- 
ceived as a kind of universal law, and as modern international law began to 
be rapidly developed at about this time, it is obvious that it incorporated some 
purely Roman legal conceptions. We are not sure that it ds truly of as great 
importance for our purposes to consider hete whether ‘“‘Grotius and his con- 
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temporaries misunderstood the classical jus gentium or supposed the modern 
rules of conduct between sovereign. States to be contained in it, as Maine 
would seem to suggest. Pollock is right in refusing to believe that Grotius 
could have been ignorant of the exact implication of the Latin expression jus 
gentium and in suggesting that Grotius took advantage of a verbal ambiguity 
to advance his own cause, but even Pollock admits that Maine’s 

“observations as to the application of Roman ideas in the modern law of natong 
and especially the treatment.of every independent State, with regard to ita territory as 
if it were an owner or claimant of ownership under Roman Law and the relatively 
modern character of purely territorial dominion show the author at his best.” 
We would therefore consider. now some of the instances that show the indebt- 
edness of International Law to Roman Law either direct as-in Germany and 
other countries or by what Maine calls ‘an irregular filiation’ (when ore 
to the misconception of the term jus gentium). 


IV 


Before considering the broad principles of Roman Law (jus gentium: and 
jos naturale) that underlie the foundations of International Law we think it 
necessary to consider briefly some interesting developments. 

(A) A factor which increased the streńgth of this basis of modern inter- 
national law is that in England many of the questions of International Law 
often arise in the Admiralty Jurisdiction and, as can be seen from the classical 
judgments of the great Lord Stowell, some of the most important questions 
arose from the exercise of belligerent rjghts at sea in the war against the 
French Republic and Empire. Lord Stowell in his judgments administered 
what was really jus gentium in the fullest sense. He regarded the Court of 
Admiralty ‘as a Court of the law of nations. As he observed in his judgment 
in The Maria"! 

..the seat of judicial authority is locally here, in the belligerent country, 
Wo ee a a a e 
Lord Stowell seems to have treated with something like contempt the sug- 
gestion that nations are bound by the law of treaty only and that there is no 
other law of nations than that which is derived from positive compact and 
convention.‘ He thus foreshadowed the increasing strength of the general 
principles of jus gentium in the broad sense of the law of nations. 

(B) En passant, we may note another indication of the strength of this 
basis in the fact that the authority of Private International Law (though, con- 
trary to what laymen believe, it is not really a part of International Law as 
generally understood among lawyers) was originally ‘founded on considera- 
tions of natural justice. Though it is not jus, inter gentes yet it has been 
sometimes regarded as a part of jus gentium. 

(C) “Yet another interesting development to note is that of the law mer- 
chant. which claimed authority independent of any particular State as being 
founded òn general reason and on usage which had been approved as reason- 
able. This.law merchant was adopted in England in the time of Lord Mans- 
field as part of the Common Law of England, and is itself a branch of the 
Law of Nature. It was accepted into the Jus gentium as a part of jus naturale. 
Through the revival of the study in Europe as well as through the reception of 
Roman Law into Germany and other places in Europe, this law merchant in- 
fluenced profoundly the Publicists and their writings on International Law. 
What is not often recognised, however, is the fact that while Roman Law serv- 
ed as a common standard for land commerce, the law for sea commerce had its 
birth in the eode of the Phoenicians especially of the State of Rhodes—The 
Lex Rhodia. 14 Rome, however, by widening constantly the scope of her jus” 
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gentium and often identifying it with jus naturale seérns to us to have absorbed 
a few of these rules which ultimately found their way into modern Inter- 
national Law. 


y 


Having thus traced the history of the great hold the Roman jus gentium 
acquired through the centuries over Europe and its laws particularly the law 
of nations for which jus gentium was sometimes claimed as an equivalent, we 
eonsidtr the broad principles of jus gentium and jus naturale that formed the 
basis of our law of nations or international law. 

The process referred to above and summarized by Maine as resulting from 
the Antonine position that jus gentium and jus naturale were identical cul- 
minated in the hands of Grotius and his immediate predecessors and successors 
into a doctrine of the Law of Nature being accepted as a fundamental doctrine 
of the Law of Nations, viz., that just as all men according to the Law of Nature 
are equal so all independent communities or States, however great or small in 
size or power, have full and equal rights in the absence of any definite reason 
for inequality. It is true that even in modern international law superior force 

e cynical reasons for such inequality as in the case of the veto in the 
UN (Security Council) and the permanent membership granted to the power- 
ful nations.‘© Nevertheless, this principle of the equality of nations as a prin- 
cple cannot now be openly criticized by any nation. 

The concept of ‘tribal sovereignty’ of the Middle Ages as exemplified in 
early titles like King of the Franks (instead of King of France) owes to a 
great extent its slow disappearance to feudalism which linked personal duties 
and therefore personal rights to ownership of land. Feudalism, however, fell 
into disrepute; but when before a Europe reeling under the horrors of the 
Thirty Years War Grotius’s ‘‘De Jure Belli ac Pacis’’ came out, the views of 
a State system to which the Roman jurisconsults with their foundations in jus 
gentium and jus naturale were believed to have given their blessings and which 
was based on the analogy of the Roman law of property (title to a part of the 
surface of the earth) were readily accepted and State Sovereignty replaced 
tribal sovereignty and after the Treaty of Westphalia (the first piece of what 
may now be called ‘‘international legislation’) the State System of Europe 
emerged in its full strength.18 An essential part of the State System is the 
above concept of the equality of States and these concepts of equality and 
of territorial sovereignty have in this manner been therefore based on the 
jus naturale with which the jus gentium of the Romans had become identified. 
These doctrines constitute two of the very foundations of modern international 
law. 


VI 


Having dealt with the evolution of territorial sovereignty from the doctrines 
of jus gentium, we consider the principles governing the acquisition of terri- 
tory which International Law has derived from jus gentium. As Maine puts 
oe “The rules which covern this acquisition together with the rules which moderate 
the wars in which it too frequently resulta are merely transcribed from the part of the 
Roman Law which treats of the modes of acquiring property jure genttum” | 

The methods of acquiring property. which was res singulae as distinguished 
from acquiring property by universal’ succession were (a) civiles modi, the 

methods peculiar to Rome and to its jus civile, and (b) naturales modt, the 
methods common to all nations under the jus gentium. These latter got so 
mixed or identified with the jus naturale that Justinian himself was mee 
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(Institutes ii I ii) into calling them by far the oldest. The very expression 
naturales mods is tell-tale. These methods we consider below: 

(i) -Occupatio ie. taking effective possession with intent to become owner 
and exclude every one else from the enjoyment of a res that belongs at the 
moment to nobody, e.g., res nullius or, if the res has been abandoned, res dere- 
licta. A relevant case is that of insula nata, an island formed in the sea (J. 
ii I 22). In International Law occupatio takes the form of establishing BOVE | 
reignty over territory over which no other State has exercised authority or’ 
which has been abandoned by the State formerly in occupation. As in jus 
gentium so too in International Law, the test is effectiveness of exclusion of? 
others from control, i.e., the occupation should not be fictitious but real and 
should therefore be backed up by possession and administration. In the 
Eastern Greenland Case between Norway and Denmark'’, the Permanent 
Court of International Justice held that occupation was effective if the 
claimant State displayed the will to exclude others and the intention to exer- 
cise sovereignty. What weighed with the Court was the fact that upto 1931 
no State except Denmark had laid any claim to the territory. Similarly, in 
the recent Minguters and Ecrekos Case'® where Britain and France both 
claimed certain islets in the Channel, the Court held in favour of Britain who 
proved the actual exercise by her of ‘‘State functions’’, i.e., acts of adminis- 
tration, sovereignty and exercise of jurisdiction.19 

A further extension of this Roman doctrine of occupatio is seen in the deci- 
sion of M. Huber as Arbitrator in the Island of Palmas Arbitration®° where 
it was held that a mere act of discovery by a State is not enough to confer 
sovereignty, but that such inchoate title must within a reasonable time be 
completed by effective occupatio. The-island was, therefore, adjudged to the 
Netherlands with their long continuous exercise of effective authority aes 
the United States claimed the island as successor to Spain, the original dis- 
coverer. 

(ii) The Roman method of accessio as a means of acquisition of territory 
both in our private law (vide the extended case of accession in our Transfer 
of Property Act, s. 68) and in International Law either of a rea nullius, as in 
alluvion, or of a res alona has received almost universal recognition. Lord 
Stowell’s judgment in The Anna?! is in this respect remarkable. In 1805, 
during the war between Great Britain and Spain, the British ship Minerva 
captured the Spanish ship Anna near the mouth of the Mississippi. The 
United States claimed the Anna saying she was captured within the American 
three-mile limit. The claim was allowed on the ground that though the place 
of capture was more than three miles from the United States coast yet it was 
within three miles of some small mud islands composed of earth and trees 
which had drifted into the gea. 

It is clear that the rules of Roman Law regarding the division of ownership 
over alluvial deposits in streams or rivers between the riparian owners are by 
analogy also applied in International Law. Any large international river, e.g., 
the Danube, would supply us with illustrations subject, of course, to special 
rules like those of the Danube Commission. 

(iii) Though Grotius rejected for the purposes of International Law the 
Roman civil method of usucapio which applied to land in Rome, yet he accept- 
ed immemorial prescription. River and G. F. Martens have rejected this. 
Vattel, Wheaton, Hall and others, however, take the opposite view and do not 
even insist on prescription being immemorial. This seems to be an approxi- 
mation not towards the jus civile method of usucapio but towards its jus 
gentium, analogue of praescriptio longi temporis originally framed for land in 
the provinces and later after the abolition by Justinian of usucapio (in the case 
of land) enacted for all land whether a fundus Italicus or a fundus provincialis. 
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In International Law, however, no definite period of time evén ās in praescriptio 
longi temporis can be laid down. Further, bona fides which, except to some 
extent in the three cases mentioned by Gaius of usucapio lucrativa, was regard- 
ed as essential in Roman law was not regarded as essential in International 
Law. This is perhaps in the very nature of things, for the result of superior 
force especially if acquiesced in by the other State over a long period of time 
is sometimes accepted in International Law as being in conformity with inter- 
„national order. The decision in The Island of Palmas case is, however, quoted 
as a precedent for the acceptance of praescriptio in International Law. The 
award itself is not based on praescriptio but Johnson in his ‘Acquisitive pres- 
eription in International Law’22 does make out a case for title by preseription 
in International Law where possession is under a claim of sovereignty for a 
considerable length of time, publicly, peacefully and without interruption. He 
even extends this doctrine to what he calls consolidation—acquiring title by 
repeated acts of authority over a long period even over res nullins.29 

(iv) The concept of territorial sovereignty in international law and its 
relation to absolute title to property in Roman Law has already been referred 
to above. 

(v) In one respect, however, viz, the acquisition of jura in re aliena, 
the influence of Roman Law has been regarded as tending to ‘confusion’ in Inter- 
national Law, viz., the doctrine of international servitudes. The attempt to 
rely on this doctrine in The Wimbledon®+ and in The North Atlantic Coast 
Fisheries Arbitration (1910)25 did not succeed. The doctrine, however, of 
‘acquired rights’ of non-coastal States, e.g., long established practices of fishing 
in the areas over which new sovereign rights are now claimed was exp 
recognized by the International Law Commission in its final Draft of 1956. 

Having dealt with the acquisition of res singulae in Rome and the way the 
principles have been almost bodily taken up in international law, we deal 
with the acquisition not of one res but of an aggregate of rights, i.e., juris uni- 
versitas, viz., what in Roman Law is called Universal Succession. The idea of 
State succession is built up by Grotius into International Law in his De Jure 
Belli as Pacis, I, XIV, 1, by analogy from this Roman Law of universal suc- 
cession, viz., the substitution of the heir for a deceased person and the clothing 
of that heir with the rights and obligations of the deceased. This analogy holds 
good generally in the Law of State Succesaion.2® As a result of the peculiar 
circumstances arising from the corporate personality of the State, however, 
the rules framed by Grotius cannot all be applied strictly.2”? For instance, 
after the Third Partition of Poland in 1795, the rights and duties to which 
Austria, Prussia and Russia succeeded varied with the different persons to or 
by whom they were owed before the partition. The matter is generally there- 
fore determined by treaties. Oppenheim?® does not accept fully the doctrine 
of general succession but accepts the operation of the doctrine of succession in 
specific cases. Brierly? seems to think that the theory does not give much 
help. It seems to us, however, that the rules based by Grotius on the Roman 
doctrine are of help at least in cases of universal succession. 


vit 


We may now refer briefly to treaties and the Roman Law of Contracts. To 
some extent the way in which the law relating to treaties was developed re- 
minds us of the Roman Law of Contracts.9° 

(i) As observed above, though Grotius distinguished treaties from contracts, 
yet he did subordinate his theory of treaties to a broad concept of contract. 
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Except for allowing resort in some cases to the doctrine of rebus sic stantibus, 
he emphasized the importance of keeping faith and of respecting treaties. This 
would appear to be based on the conception of pacta sunt servanda. 

(ii) Dolus (fraud), (iii) metus (threat of harm or coercion) and (iv) fun- 
damental mistake were cases where the Roman Praetor granted relief from the 
performance of contracts. Fraud, error and duress have generally been recog- 
nized in international law as grounds for avoiding treaties. 

Though no clear case of fraud has been reported, yet something like. it was ° 
alleged in the case of the settlement of the status of Batum at the Congress of 
Berlin when it was suggested that Prince Gortchakoff employed a map with a° 
boundary altered and different from that earlier agreed to between him and ` 
Beaconsfield (Cecil’s Life of Lord Salisbury). The matter was ultimately 
compromised. ` 

A case of duress has been clearly made out in the forced establishment of the 
German protectorate over Bohemia by the German-Czech Treaty of March, 
1989. There a distinction is sought to be made between duress against the 
negotiators on behalf of a State and duress against the State itself.31 We are 
of the opinion that while such a distinction might be sound in law, it would not 
secure international justice. 


vill 


It will have been noticed above that Maine regards international law as being 
as much based on the Roman rules which moderate the wars as on the rules 
which govern the acquisition of property. We turn, therefore, to another foun- 
dation of International Law in the law of ancient Rome—the Law of War. The 
Romans gave to modern Europe the example of a State with legal rules for its 
foreign relations. The modern doctrine of justum bellum may be compared to 
the jus fetiale doctrine of conducting wars in a just cause. The concept of a 
just war as developed by Roman Publicists sought to distinguish lawful wars 
by their causes.22 Roman Law recognized four different just reasons for 
war.33 These have all passed into modern International Law: violation of 
Roman territory, violation of the protection Rome insisted on her ambassa- 
dors being given (see the modern doctrine of immunity of envoys); violation 
of treaties; help given to a country at war with Rome (see the modern doctrine 
of an unneutral act.) . 

This concept of a just war was later developed by Western theologians.94 
These revived the bellum justum theory. The legal obligation to negotiate 
before using force was recognised by Roman Law. The College of Fetiales of 
Rome (a special group of twenty priests) presented Roman demands through 
ambassadors or heralds and asked for redress before Rome resorted to force. 
The prior demand for reparation, rerum repetitio, was necessary. If redress 
was inspite of such prior demand not forthcoming and if the fetiales gave a 
verdict that the foreign nation had violated its duties, war could be declared 
and it could in law be a just war. The prosperity and increasing power of 
Rome stunted, however, the further growth of the law of war. The growth of 
such an international law of war to regulate relations with peoples already 
brought under her sway became feeble, as Rome with her increasing might also 
began’ to regard those outside her vast empire as nations either to be conquered 
or to be held at bay (though even in this latter objective she sometimes did not 
succeed as in the case of the defeat-and capture of the Emperor Valerian by 
the Iranian Emperor Shahpur or Sapor). Grotius basing his enunciations on 
Roman Law was emphatically of the opinion that a declaration of war was 
necessary, though some wars in the seventeenth and eighteenth centuries began 
without a formal declaration: The necessity of an ultimatum, however, was 
recognized by the nineteenth century. It speaks ill of our twentieth century 
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civilization, However, that an international rulé, récognised by a chivalrous 
power like Ancient Iran and by the laws.of Rome (till the latter becoming too 
powerful looked down upon the rest of the nations) and recognized in the time 
of Grotius even in spite of the barbarities that otherwise marked the wars of 
those ages, should have been so cynically violated in this century on several 
occasions, ¢.g., Pearl Harbour. 


Ix 


The Roman doctrine of postliminiumss which applied both in private law and 
“in public law has been adopted in various forms by modern law notably in the 
rule of modern International Law under which acts which the invader was not 
competent to perform under international law are rendered invalid. For 
instance, public or private property illegitimately appropriated and sold may 
afterwards be claimed from a purchaser without payment of compensation.?® 


x 


We now deal with the influence of Roman Law on other parts of International 
Law governing the foreign relations of States: 

(i) Grotius, who made the first effective plea for a larger freedom of the 
seas than certain naval powers were willing to concede, based his argument on 
principles derived from Roman Law, viz., that the Roman principle of occu- 
patio governing ownership of land be applied by analogy to the open sea which 
just could not be occupied like land and therefore must have been intended by 
nature to be free to all. He further argued in his Mare Liberum, when defend- 
ing the right of the Dutch to navigate the Indian Ocean to which Portugal laid 
exclusive claim, that the sea being inexhaustible in use was not susceptible of 
occupatio which was necessary in the case of things the utility of which could 
only be conserved for a particular State or person if they became its or his 
private property. It is to the credit, both of Grotius and of Roman Law on 
which he drew so largely for his arguments that his view hag succeeded while 
international law has not accepted the opposing views expressed in famous 
works like the posthumously published Notes of Gentilis in defence of Spanish 
claims or the work of Paolo Sarpi in defence of the claims of Venice in 1676 
or the pleas in defence of English claims by John Selden in his Mare Clausum 
in 1618 or by Sir John Burroughs in his ‘Sovereignty of the British Seas’ in 
1653. Till Bynkershock published his De dominio maria in 1702 (when con- 
veding effective occupation within the three-mile cannon-shot limit from the 
shore) and Vattel supported Grotius repeating his very arguments more than 
a century later in Droit des Gens (1758), Grotius was almost unsupported, 
but his effective use of the arguments based mainly on the Roman occupatio 
coupled with the force of events in later history, when the necessity of vast faci- 
lities for: quick navigation and incteasing commerce made itself felt, enabled 
his view to prevail in the end.37 

(ii) Legation as an institution for communication and negotiation with 
foreign Governments is traceable to (among other nationsy Rome.3® The pro- 
tection ond privileges afforded to legations rested, however, more on religion 
than on civil law. (Some fine examples of the influence of religion are seen in 
the Shahnameh, a subject which may be treated elsewhere.) 


XI 


The. influence of Roman Law on the way in which matters of international 
law and relations are dealt with id greatest in the case of countries where the 
reception of Roman Law has been complete or almost eomplete.3° The example 
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of extradition matters is very much in point. Extradition is based on treaties, 
not on custom. A number of Roman Law countries such as France and Ger- 
many refuse extradition of their own citizens and prefer that they be tried 
by their own Courts for grave crimes committed abroad. The Constitution of 
Yugoslavia of September 1931 contains an express provision forbidding the 
extradition of nationals. Article 112 of the Weimar Constitution also prevent- 
ed such extradition, Great Britain does not accept this view. (See the case of 
Tourville). A consideration of the cases like extradition and State succession ° 
makes us, however, realize that international law is always in danger of being 
utoulded by powerful nations to a shape that merely satisfies their self-interests ° 
rather than justice alone. 

This is sometimes seen in‘a conflict between Roman Law and Common Law 
which extends sometimes to the fleld of International Law. Two examples will 
suffice. In Hooper v. Untied. States,4° the Court of Claims employing a Com- 
mon Law doctrine stated that a treaty might become invalid for want of consi- 
deration, despite the fact that international law is acknowledged to be generally 
based on Roman Law which requires no consideration for contracts. 

In the case of retaliation in the form of unrestricted submarine warfare by 
Germany, the United States opposed it on the Common Law reasoning by which 
the United States sought to extend to submarines the prohibition applicable to 
surface vessels. The German view was that International Law not being based 
on Anglo-Saxon Common Law but on modern Roman Law the maxim ‘‘what 
is not prohibited is permitted” applied in view of the invalidity of the Decla- 
- ration of London as a result of Britain’s failure to ratify it. 

Another instance of the divergence of outlook is seen in the Common Law 
attitude of Lord Summer in The Kron Prinsessin Margareia.*! 

‘Valuable as the opinions of learned and distinguished writers must always be as 
aids to a full and exact comprehension of a systematic law of nations, Prire Courts 
must always attach chief importance to the current of decisions and the more the fleld 
is covered by decided cases the leas becomes the authority of commentators and jurists.” 

To these words which embody even in such matters the Common Law atti- 
tude of the rule of stare decisis stand in some contrast two of the articles of the 
Statute of the International Court of Justice, the Court that deals with Inter- 
national ‘Law, showing how International Law is based on Roman Law: 
Article 88: : 

The Court, whose function is to decide in accordance with international law such 
disputes as are submitted to it, shall apply: i 

(a) International conventions... 

(b) International custom... 

(c) the general principles of law recognised by civilised nations, . 

(d) subject to the provisions of Article 59, judicial decisions and the teachings of 
the most highly qualified publicists of the various nations as subsidiary means for the 
determination of rules of law. a i 
Article 59 says tersely : 

“The decision of the Court has no binding force except between the parties and in 
respect of that particular case.” 7 i 


xu 


Rome conquered many lands and nations with the power of her arms, but 
the Roman Empire could not last for ever. What the power of her arma failed 
to achieve, however, her laws have more than achieved. She has conquered a 
greater part of the world by her laws than by her arms and for a much longer 
duration -of time. The influence of her laws on International Law will be 
pérmanently felt. z = 

z i ` [Copyright reserved by the author.] 


40 See Gould, Int, Law. 41 [1921] A.O. 486, 495, 
es ° 
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GLEANINGS. 


Wnt. v. NyB 


Ir regard is had to Lord Justice MacKinnon’s warning to law reporters, 
which we quoted in ‘‘Judgments as Literature” last week, CIX L.J. 7, it 
seems probable that the case of. Wintle v. Nye will not be reported. It estab- 
lished no new principle of law, nor modified nor negated any existing prin- 
ciple, Yet when a layman, having conducted his own case Merata the 
Courts, succeeds in the House of Lords after he has failed in both the High 
Court and the Court of Appeal, and succeeds on what was a question of 
fact, the case is sufficiently remarkable to repay examination. Colonel Wintle 
claimed as asaignee of one of the next of kin of a Miss Wintle, who was born 
in 1871, made her will in 1937, made a codicil to it in 1989, and died in Decem- 
ber, 1947. He maintained that when she executed her will and the codicil she 
did not know and approve their contents. There was no question of her testa- 
mentary capacity, but the issue was whether she understood what gifts she 
was making. In March, 1948, probate of the will and codicil was granted to 
the respondent, her solicitor and executor. Im the action Colonel Wintle 
claimed that the Court should revoke the probate and should grant letters of 
administration to him and his co-plaintiff. The respondent counterclaimed for 
probate in solemn form. Thus the burden of proving that the testatrix under- 
stood and approved the will and codicil was on the respondent, Mr. Nye. 


The burden of proof that the testatrix knew and approved the contents of 
her will and codicil was, we repeat, on Mr. Nye. He was admitted as solicitor 
in 1906 and he, and his father before him, had been solicitors to the testatrix 
and to her father and mother. In 1936, on the death of the testatrix’ brother, 
Mr. Nye had been given a power of attorney over her affairs and managed her 
property for her. In 1987 the testatrix, was considering making her will, which 
Mr. Nye, as her solicitor, would prepare. The net value of her estate was 
estimated at this time at £88,000. Her solicitor and a bank were to be execu- 
tors and the residue was, according to a first draft, to go to eight hospitals. 
Various changes were made over quite a long period and in the result the 
bank was not appointed executor, her solicitor was sole executor, and the resi- 
due was left to him. The testatrix did not have separate advice, but her goli- 
citor depesed that he had told her that she should consult another solicitor 
and that she had said that she did not wish to do so. Subsequently, in the 
early days of the war, a codicil was executed which cut out three reversionary 
legacies to charity which were contained in the will; this alteration was made 
allegedly, it appeared, for the benefit of the annuitant on whose death the 
legacies would be payable, but the result in fact would be that the residuary 
legatee would benefit. 


The testatrix, we repeat, did not have independent advice and the burden 
of establishing her knowledge and approval of the will and codicil lay on the 
respondent, her solicitor and residuary legatee. In the House of Lords Vis- 
counts Simonds said that the law was not in doubt and had been stated cor- 
rectly by the Judge at first instance. The fact that a solicitor or other person 
who has prepared a will for a testatrix took a benefit under it created a sus- 
Picion that the person propounding the will had to remove. It might be a 
suspicion that was easily dispelled or it might be so grave that it could hardly 
be removed. In the present case the circumstances had been such as to imposes 
on the respondent, who was seeking to propound the will, as heavy a burden 
as could well be imagined. In the summing-up in the Court of first instance 
the Jaw had been correctly stated, but the Court had not been vigilant in seru- 
tinising the evidence before the jury. The jury had had a general direction 
to regard with suspicion evidence given by the author of the will, but the Judge 
had neglected kis own -advice and had turned an indulgent eye on the facta 
proved in evidence ; he had not examined them with the vigilant scrutiny that 
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the law required. So the appeal was allowed ‘and the will and codicil were 
declared invalid in respect of the beneficial gifts to the respondent. The res- 
pondent was allowed his costs in the High.Court out of the estate but bore 
his own costs in the Court of Appeal and the House of Lords. Much has ap- 
peared in the public press on the success of the appellant before the House of 
Lords, and, indeed, he deserves congratulation and the reward of his tenacity. 
- The essential facts seem, however, to point fairly clearly towards the ultimate r 
„conclusion; and perhaps the true moral to be drawn from the courge of the 
proceedings is that much depends on the way in which matters are presented 
before a jury of laymen.—L.J.. > 7 


No DAMAGES ror PERJURY 


In giving judgment for the defendant on a preliminary point of law, that 
an action for damages will not lie at the suit of a person alleged to have been 
damnified by false evidence given against him, the Lord Chief Justice to a 
large extent relied on Watson v. M’Ewan [1905] A.C. 480, where (at p. 486) 
Lord Halsbury said: ‘‘It is settled law and cannot be doubted that the remedy 
against a witness who has given evidence which is false and injurious to 
another is to indict him for perjury; but for very obvious reasons the conduct 
of legal procedure by Courts of Justice, with the necessity of compelling wit- 
nesses to attend, involves aa one of the necessities of the administration of jus- 
tice the immunity of witnesses from actions being brought against them in 
respect of the evidence they have givén: So far, the matter, I think, is too 
plain for argument” (The Times, July 24, 1958). 7 

Is it then the position that the law bargains with the compulsive witness and 
gays in effect: we compel you to come but because you come against your will 
no one can make a claim against you in respect of the evidence! If so, it is 
not a bargain to be proud of notwithstanding that there is a proviso to the 
effect that he may be indicted for perjury. It seems odd that a man can be 
made liable civilly for negligence and criminally, too, if the negligence is gross, 
yet for a deliberate act of falsehood in a Court of law he is relieved of civil 
liability as the price of getting his false and misleading statements on oath. 

- In practice indictments for perjury are rare mainly because of the difficulty 
of proving that a particular statement made by a witness was to his knowledge 
false. From this it is reasonable to assume that if perjury were civilly action- 
able it would not cause an appreciable lengthening of the civil cause list. 

Apart from the quoted authority, arguments based on the fact that this type 
of action had been tried out centuries ago unsucceesfully, and that since then 
no action had been allowed, were advanced. A case of Damport v. Sympson 
(1596), Cro. Eliz. 520, records that the Court refused an action for want of a 
precedent. The Lord Chief Justice interposed at the citation of this case (as 
reported) pointing out that prior to that time perjury had not been an offence: 
-that it was the Star Chamber that took it upon itself to punish perjury—one 
of the few good things that it did. : 

For the plaintiff it was pointed out that in Coke’s Institutes, Pt. IM, c. 74, 
it was stated that a civil action could have been brought in the Star Chamber 
for damages; other authorities were quoted including Skelhkorn v. Harrison 
(1597), Cro. Eliz. 714, which was an action on the case relating to bailora. At 
the mention of these bailors the Lord Chief Justice quoted from the ‘‘Pick- 
wick Papers’’ referring to the incidents when Mr. Pickwick was arrested on 
a warrant after losing thé action brought against him by Mrs. Bardell He 
chose to go to the Fleet Prison after his attorney had described the attractions 
-of the’ various prisons from which he might make his selection and after fur- 
-ther arranging the propér timing so that a Aabeas corpus could be applied for 
when there was a Judge in chambérs; and-after Mr: Pickwick had arranged to 
‘have a chop before leaving. >. Tan . we ete 
~ "There -is a description of his arrival at Serjeant’s Inn whey he sees what 
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turn out to be two ‘‘men of straw” (as the Lord Chief Justice describes them, 
though Dickens does not mention this description nor that they usually had 
straws in their mouths). One of them followed Pickwick and in due course 
Perker, his attorney, explains that the man was “a bail”. 

s ‘Yes, my dear sir, half a dozen of ’em here. Bail you to any amount, 
and only charge half a crown. Curious trade, isn’t it?’ said Perker, regaling 
himself with a pinch of snuff. 

« ‘What! Am I to understand that these men earn a livelihood by waiting 
about here to perjure themselves before the judges of the land at the rate of 
dalf-cfown a crime?’ exclaimed Mr. Pickwick, quite aghast at the disclosure. 

“Why, I don’t exactly know about the perjury, my dear sir,’ replied the little 
gentleman. ‘Harsh word, my. dear sir, very harsh word indeed. It’s a legal 
fiction, my dear sir, nothing more.’ Saying which, the attorney shrugged his 
shoulders, smiled, took a second pinch of snuff, and led the way into the office 
of the judge’s clerk.” 

Harsh word indeed, and yet no civil action by way of remedy in cases which 
are in no sense concerned with legal fictions! 

Novelty is not normally a defence and it would be wrong to say that there 
were no grounds of justice as a basis for the action. Lord Halsbury’s remarks 
quoted above if closely examined will be seen to be in somewhat loose lan- 
guage; the ‘‘immunity of witnesses from actions being brought against them 
in respect of the evidence they have given’’ could well apply on the basis that 
the evidence must have been believed by the witness to be the truth and an 
exception could well be carved out for perjurers. But the defence was not 
purely based on novelty: it was based on the proposition that this type of action 
had been tried out before (albeit so long ago as not to be necessarily a guide to 
modern thought on the problem) and those old actions had failed. 

And sgo it is that one of the very foundations of the judicial and other pro- 
ceases—the oath, a vital matter in Anglo-Saxon procedure; an essential every- 
day authentication of declarations, affidavits and the like—may be broken with- 
out incurring any civil liability. Is the law not sometimes tied too close to 
history t—8.J. 


Green For Danarr? 

In a recent case in the Queen’s Bench Division, McNair J. expressed the 
view that it was regrettable if it was thought today that a driver crossing traffic 
lights at green was entitled to proceed ‘‘without taking any heed at all’’ of 
the possibility that other drivers might be breaking the law by crossing other 
lights at the same road junction while they were at red. It would seem, there- 
fore, that his Lordship has cast at least a shadow of doubt over the decision of 
the Court of Appeal in Joseph Eva, Ltd. v. Reeves [1938] 2 K.B. 393, which 
has been recognised as authority for saying that a driver of a motor vehicle 
who enters a cross-road when the lights are in his favour is not under any 
obligation to assume that the driver of another vehicle may enter the cross- 
roads against the lights. It is true that a reasonable man must not expect that 
others will always observe due care in their conduct and, as Lord du Pareq 
found in Grant v. Sun Shipping Co., Lid. [1948] A.C. 649, ‘‘a pradent man 
will guard against the possible negligence of others, when experience shows 
such negligence to be common,” but in Joseph Eva, Lid. v. Reeves, supra, their 
Lordships went no further than to allow that a person who notices a vehicle 
on a crossing in disobedience to a red light is bound to take ‘‘all reasonably 
possible steps to avoid coming into collision with it’’ (per Sir Wilfrid Greene, 
M.R.). The Court of Appeal could not accept that the driver, of a motor car 
properly on a crossing is obliged to asume that another vehicle might have 
started to cross in disobedience to a red light. We would not have thought 
that it was sufficiently ‘‘common’’ for motorists to ignore traffie lights to re- 
quire a prudent man to guard against such a possibility.—S.J. 
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Criminal Trial: ` By Y. H. Rao, Advocate. Aera: Wadhwa & Co. 45 Civil 
Lines. 1959. Roy. 8vo. Pages xxvn + 356. Price: Ra. 18. 


Tams is the last volume in the scheme of the Criminal Law Series of six 
monographs relating to evidence in criminal cases. The learned author has 
been moved to publish this volume owing to the fundamental differencea be- 
tween the duties and powers of the criminal and civil Courts, between the 
. Tights and duties of Public Prosecutors and private counsel, between the de 

grees of proof necessary in criminal and civil cases, between the respective 
burdens of proof to be discharged by the parties in both proceedings, and 
between the lines of approach to and the standards of appreciation of the 
‘different kinds of evidence generally obtainable in the two classes of cases, The 
element of surprise is an inherent feature of a criminal trial. In a sessions 
trial inspite of the notice of prior committal proceedings, there is hardly 
breathing time to meet this disturbing element of surprise. This volume is 
specially designed to meet various forma of such surprise.The recent amend- 
ments to the procedural law have wholly changed the complexion of some 
of the fundamental features of a criminal trial. The learned author has clear- 
ly explained the changes thus made. 


The Central Sales Tax Act, 1956. By K. V. TAMHANE, B.A., F.c.A. BOMBAY: 
Current Book House. 1959. Crown 8vo. Pages vm -+ 282. Price: Rs. 8.50. 


Tue Central Sales Tax Act came into force from July 1, 1957. It consists of 
only sixteen sections but they are somewhat of a complicated character. This 
Act is already amended by Act 16 of 1957, Act 5 of 1958, and Act 31 of 1958. 
The amendments made by Act 31 of 1958 have completely changed the nature 
of the incidence and overhauled the scheme of the Central Sales Tax levy. In 
this book the learned author has fully explained every section of the Act, and 
has quoted extensively from the decisions bearing on the Act. The sections 
are explained in a simple and clear language, so that the business community 
may fully understand the provisions and find the book useful. 





The Catile Trespass Act, 1871. By Y. H. Rao, Advocate. Agra: Wadhwa 
and Company, 45 Civil Lines. 1958. Roy. 8vo. Pages vm + 80. Price: 
Rs. 5. 


THs Cattle Trespass Act is a minor enactment of the Central Legislature. 
Offences under the Act rarely come up before Courts. Certain obscure provi- 
sions in the Act has been clearly explained, and a critical survey of cases 
bearing on the Act has been given. The commentary has been arranged under 
proper headings, and references to decided cages have been fully set out. Those 
who have to refer to this Act will find this book useful. 


The Contral Sales Tar Act, 1956. By R. V. PATEL, B.com., LL.B., BOMBAY: 
N. M. Tripathi Private Ltd., Princess Street. 1959. Demi 8vo. Pages 165. 
Price: Rs. 5. 


Tras book can be usefully read with the earlier book of the learned author 
entitled The Central Sales Tax Act, 1956. Full text of the Act, as amended 
up-to-date, has been given. Each of the amended section is carefully com- 
mented on. Important circular letters issued by the Collector of Sales Tax, 
Bombay State Notifications of the Central Government, rules published by the 
Union Government, and the Rules of the State of Bombay are incorporated. 
As an up-to-date book of reference on a complicated piece of legislation ita 
utility cannot be gainsaid. 


. 
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NULLITY OF MARRIAGE AND ADVERSE POSSESSION BY A 
FEMALE®* 

Durna the past year two decisions on Hindu law were given which are 
bound to have repercussions throughout India. Since there are few topics on 
the personal law of the Hindus which are not of wide importance, affecting 
the happiness of many thousands of families, the above claim for the two cases 
referred to in this article will at first sight appear somewhat vapid. The 
reader may judge for himself, from his knowledge of local usage and from the 
relative frequency of disputes affecting the matters in question, whether or not 
they are of such importance as to warrant close attention from the Bar in 
every State, and perhaps from the Legislature. Both cases appear to be sound 
on principle, so far as they go, and, with respect, disclose on the faces of the 
reports as recently published no patent grounds for doubting their having been 
correctly decided on their respective facts: but there is a great deal to be said 
about each of them. The first, Bimla Bai v. Shankerlal', will have a special 
interest for Bombay readers who recollect the cause celebre, A. v. B.,® decided 
to very general satisfaction (but for a small slip of the pen)? by the late 
Mr. Justice Tendolkar. It deals with the vexed subject of nullity of marriage, 
and is the judgment of a single Judge of the High Court of Madhya Pradesh, 
Mr. Justice T. P. Naik, whoge treatment of the case cannot but be admired 
in view of the total lack of authority and pitiful want of principle in the books 
upop which he was forced to rely. It is not a less outstanding judgment for 
its emanating from a single Judge, for in the opinion of many much respected 
Judges the judgment even of a single Judge should be followed in all coordinate 
jurisdictions, unless it is overruled, disapproved, or shown to be unsound. For 
the present Bimla Bai’s case stands alone and is authoritative. The second 
case, opposite in several respects to the first, is a decision based upon the answer 
of a Full Bench. In M. Satyanarayana v. J. Veerraju+ the Andhra High 
Court overruled a celebrated Full Bench decision of the former Hyderabad 
High Court,® on a subject which arises so constantly that the bulk of judicial 
authority already accumulated is crushing. There is much in this answer of 
the Full Bench which is most satisfactory: it disposes, once for all, of an ano- 
malous and embarrassing decision of the Privy Council which had bedevilled 
Hindu Jaw for nearly thirty-five years, and it brings the law into accord with 
logic. Our rejoicings at this admirable development are the greater for the 
fact that now in all States, particularly in Northern India and in Bombay, the 
unsatisfactory decisions which emerged in obedience to Lajwanti v. Safa 
Chand®, despite repeated efforts on the part of the Bar, are bound to terminate. 
The development in Andhra is certain to recommend itself throughout India. 

“By J. Dunoan M. Derrett, M.A. (Oxon.), render the marriage void whereas it was only 
Ph.D. (Lond), Barrister-at-Law, Barcelona voidable. See 54 Bom. L.R., J. 114f., also 


Pirman in Comparative Law, Tagore Malla Reddy v. Subbama 1956] A.LR. Andhra 
Professor of Law for 1958, Lecturer in Hindu 237, s z [1956] Sadia a -R. 590. 


Law at the School of Oriental & Africani 4 959] A.J.R. Andhra 79. 

Btadies, University of London. 5 un ge Vonkamna, [1965] ALR. 
1 [1950] AI.R. Madhya Pradesh 8 Hyd. 3, 8.0. [1954] Hyd. 915, F.B 
2 boss 54 Bom. LR. 725, 9.0. [1953] 1924] A.LR.P.O. 121, #.0. L. R. 


LA. 1 l; 5 Lah. 192; 26 Bom. L.R. 1117. 
3 "The defect of*impotenoo was said to 
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Yet it requires explanation. The rule laid down there cannot stand unqualified 
for there is a most important and very common class of cases in which it can 
be misleading; indeed, if it were to be applied to that class as well as to another 
class, to which it may safely be applied, we should at once be in conflict with 
an established line of authorities laid down in the Supreme Court. This article 
is intended, therefore, to investigate two prima faote welcome decisions. 

1. Nunurry or Marriage ror FRAUD. 


. Every textbook on Hindu law tells us, in words that vary slightly, no doubt, 
but without substantial variation of meaning, that a marriage at Hinflu law 
is voidable for force or fraud, whether the force be applied to the minds or 
persons of the spouses themselves, or either of them, or the fraud be used to 
deceive the spouses, or either of them, or their respective guardians, so that 
the latter enter into the marriage or betrothal arrangements and/or ‘celebrate 
the marriage substantially by reasoh of the false impressions ereated by the de 
ceit, and as a result of the inducement so created. But there is not a single 
authority in our books which directly supports the assertion. On the con- 
trary all our authorities, from Atnjona Dasi v. Prahlad Chandra Ghose’ on- 
wards, actually tend to establish in what circumstances a marriage brought 
about by deception, or- accompanied by deception, may nevertheless be per- 
fectly good in law, whether under the rule of Factum Valet® or otherwise. 
Dicta, no doubt, abound, and the point seems to have been taken very much 
for granted. Norman J. in the case cited above says :® 

“I think that the Court must have jurisdiction in such suit to declare the marriage 
vold if procured by fraud or force, and celebrated without the consent of the neceesary 
parties, or without the formaltties necessary to render it a binding marriage according 
to Hindu law” ` 
Once the problem of jurisdiction was solved in that early case no-one has 
doubted but that fraud may, ih some circumstances, avoid the marriage; but 
not a single instance has come to light (so far as the present writer knows) 
to guide us in respect of the most important question, what sort of fraud or 
misrepresentation will suffice to entitle the deceived spouse to petition for a de- 
cree of nullity, and in what circumstances he or she may lose the Tight to pre- 
_ sent the petition. The dharmashastra leaves us with the impression that once 
the marriage has been solemnized duly, it cannot be set aside for force or fraud. 
MM. Dr. P. V. Kane puts the matter succinctly’°: 

“ ..From this it appears that if the marriage rites (like saptapadi) have been per- 
formed, the ancient law-givers would not have declared the marriage null and vold even 
if the girl had been carried away by force or married by fraud. In modern works on 
Hindu Law the proposition is stated that ‘a marriage though performed with the neces- 
gary ceremonies, may be set aside by the court, if it was brought about by force or fraud.’ 
This opinion is based on what was said in some decided cases eg. Aunjona Dasi.. . 6 
Bengal LR. 248 at p. 254, Venkatacharyulu v. Rengacharyulu, LLR. 14 Mad. 316 at 
p. 320, Mulchand v. Bhudhia, LLR. 22 Bom. 812. But in none of these cases was a mar- 
riage, duly solamnized by the performance of the rites of panigrahana, going round the 
fire and saptapadi, set aside. There are mere obtter dicta in these cases to the effect 
that a marriage may be set aside by the court for force or fraud.” 

This is a very strange state of affairs. How could the dharmashastra have 
tolerated such a position, as it undoubtedly did? There can be only one 
answer, which has been constantly present to the minds of modern Judges. 
Once a girl has bean deprived of her virginity she is not a fit object of normal 
matrimonial negotiations and to annul her marriage might place her in a very 
much worse position than to leave her to the mercy of the family which has 
acquired her by such dubious methods—a position which we happily note is 


6a ‘For example Mulla, 19th ed., para. 427, Q., Apen iia 280F. 
603. 
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-very gradually disappearing with the growth of education, later Marriages, and 
the freer atmosphere created by the ‘new look’ of codified Hindu law. 

Since MM. Kane wrote, however, authority on the subject of force has been 
forthcoming. Characteristically in that case also, namely Ankamma v. Bama- 
nappa'', the marriage would not have been set aside, notwithstanding the force 
applied to the bridegroom at the ceremony itself, had the pretended marriage 
been consummated by intercourse afterwards. Fortunately for the parties 
they separated immediately after the ceremony, which was itself a sad reminder 
qf the “persistence of mediaeval habits amongst our contemporaries. However, 
we are in a position to know that the dhkarmashastra has been fundamentally 
modified by the Anglo-Hindu law, and we must presently see upon what basis 
this has taken place. Since force and fraud stand (apart from the voidness''* 
of the forcible marriage) upon similar footings, what applies to the one will 
be helpful in relation to the other, 


But at this point the reader will be restless: surely, he asks, this matter has 
been dealt with finally in our Hindu Marriage Act, 19551 The Act to amend 
and codify the law relating to marriage among Hindus’? states plainly in 
a. 12 :— : 7 

“12, Voidable marriages—(1) Any marriage solemnired, whether before or after 
the commencement of this Act, shall-be voidable; and may be annulled by a decree of 
nullity on any of the following grounds, namely:—... 

(c) that the consent of the petitioner, or where the consent of the guardian in 
marriage of the petitioner is required under section 5, the consent of such guardian was 
obtained by force or fraud;. 

(2) Notwithstanding anything contained in sub-section (1), no petition for annul- 
ling a marriage— 

(a) on the ground specified in clause (c) of sub-section (1) shall be entertained H— 

(i) the petition is presented more than one year after the force had ceased to operate 
or, as the case may be, the fraud had been discovered; or 

(8) the petitioner has, with bis or her full consent; lived with the other party to 

the marriage as husband or wife after the force had ceased to operate or, as the case 
may be, the fraud had been discovered;. 

This purpots to state the law relating to our subject both in respect of marriages 
solemnized before the Act as well as those solemnised after it. If it is applied 
to marriages solemnized before the Act, and it is alleged that the consent of 
the guardian was obtained by fraud, a difficulty arises since the identity of the 
guardian and the age from which that guardian exercises his authority would 
reem to be determined with reference to the Act itself, which differs in some 
particulars from the Anglo-Hindu law on the subject. The respondent may 
show that the guardian in the instant case was not the guardian indicated by 
the Act, and that, therefore, the case does not fall within the Act. In those 
circumstances we must fall back upon the Anglo-Hindu law, which is reserved 
by the provisions of g. 4 of the Act for just such laounas. The matter is 
hardly of much importance, since the Act itself prescribes, as we have seen, 
that the petition must be presented within one year of the fraud ceasing to 
operate, even in the case of marriages solemnized before the Act, so that as 
-time goes on such cases are likely to become rarer. But there is something to 
be said for the view that the provisions of the Anglo-Hindu law and the statutory 
_law should be harmonised by Parliament, to avoid anomalous decisions, such 
„88 may be foreshadowed, by the judgment of Naik J. which we are about to 
discuss. In the meanwhile it is to be noted that Factum Valet is abolished in 
_respect of marriages brought about by fraud on the petitioner or the guardian 
in marriage, both where the peitioner is the bride and where he is the bride- 

ll eed ATR, Mad. 882, a deolaion of 12 Bee the Act's title, 

Varadachariar, J 13 It is to bè noted that no such provisions 
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groom. But force and fraud are not defined, and we are thrown back upon the 
Anglo-Hindu law, which, as we have seen, gives us little assistance. Under the 
Hindu Marriage Act, it will have been: notice , force does not make a marriage 
void as it does at English law and, semble, Anglo-Hindu law but merely voidable. 


The facts of Bimla Bat v. Shankerlal were simple. Bimla and her parents 
were told that Shankerlal was Kundanlal’s son. So he was, but he was a 
dasiputra, son of Kundanlal by his shudra mistress, and therefore a shudra by 
caste. Bimla and her parents were Brahmans, and they would not have con- 
sented to the marriage if they had known that Shankerlal was a sk&dra by 
caste. The misrepresentation brought about the consent both of the petitioner 
and her guardian in marriage. The respondent argued that the statement that 
he was Kundanlal’s son was literally true, and that if Bimla’s guardian was 
deceived it was his own fault for not making sufficient independent enquiries. 
The learned Judge, citing English authorities,“ disposed of these points, for 
plainly a half-truth is no better than a lie in cireumstances like these, and the 
lack of energy shown by the deceived guardian could not excuse the decep- 
tion on the part of Shankerlal’s father. ‘Son’, it was held, means aurasa or 
dattaka, and certainly not dasipwira.'® This is, with respect, absolutely in- 
contestable. But we must note certain facts evident from the judgment, and 
also note the absence of reference to other relevant facts. The Hindu Marriage 
Act was not mentioned, although the appeal was heard in February 1958. The 
aage took place in February 1952, and the Court below gave its decree in 

1957, so that it would appear that the spouses lived together for about 
rise fe before proceedings were commenced. This has a suspicious air, 
partanlacly since evidence was led to show that Shankerlal was excluded from 
the caste activities in which Kundanlal participated, a striking fact which 
must have become evident within a year of the marriage. Moreover, nothing 
ig said in the judgment, and apparently nothing appeared in the pleadings, about 
the pretended spouses’ conduct towards one another after the ‘discovery’ of the 
husband's caste. Did Bimla Bai leave his house immediately? If she stayed 
with him for more than a day or two her right to petition was cut off by s. 12(2) 
(a) (#4), unless she was kept in that house by force, which is nowhere suggested, 
or the remedy of nullity was available irrespective of the codifying statute. 

this extraordinarily interesting judgment one cannot escape the 
feeling that here was a case like A. v. B.,'© where the marriage might have 
been dissolved, instead of being annulled (though we are here in the dark as 
to whether Bimla had any grounds for divorce up her sleeve). The Court was 
petitioned in A. v. B. for nullity because, as the law then stood, no order for 
raaintenance (alimony) could have been passed in the petitioner’s favour. The 
right to alimony, coupled with the right to apply for variation in the amount 
awarded according to any change in the circumstances of the parties, is a de- 
cided embarrassment to the husband, and there are obvious attractions in 
nullity as ope to divorce, particularly if the effect of nullity is to terminate 
the spouse’s rights against each other. If Bimla’s motives in applying for 
nullity were influenced by what Shankerlal’s family were prepared to offer her 
in return for this method of approach, a question at once arises. Under the 
Anglo-Hindu law nullity could not give rise to alimony, but under the Hindu 
Marriage Act, 1955, it can. Section 25 is explicit: 


“25. Permanent alimony and matintenance——(1) Any court exercising jurisdiction 
under this Act may. . . on application made to it for the purpose by either the wife or 
the hugband, as the case may be, order that the respondent shall, while the applicant re- 
mains jmmarried, pay to the applicant for her or his-maintenance and support such groes 
sum or such monthly or periodical sum. . . as, having regard to the respondents own 
income and other property, if any, the income and other property of the applicant and 


14 5 (1873) 6 H.L. 377,403; 16 (1952) 64 Bom, L. R. 725, s.o. (1953) 
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may be secured, if necessary, by a charge on the immovable property of the respondent.” 

Thus where a spouse entitled to petition for nullity does not agree to the 
terms offered by the other side she can still insist upon alimony even where she 
has no grounds for petitioning for divorce. The peculiar attractions of nullity 
are somewhat diminished. But why after all was the Hindu Marriage Act not 
referred to in this case? The fact that the marriage took place before the Act 
is, of course, immaterial. We have no reason to believe that the guardian was 
other than that prescribed by the Act, and indeed the petitioner deposed to her 
Waving been deceived herself. Does the right to petition under the Anglo- 
Hindu law survive notwithstanding the codification carried through by the 
Hindu Marriage Act? This judgment seems to suggest that it may, and if 
this is correct, the limitations prescribed by s. 12(2) may be evaded. 


The Anglo-~Hindu law relating to fraud being, as we have seen, a modification 
of the dharmashastra, which, until this case, was never consulted in any judi- 
cial authority, we must look to the English ecclesiastical law which is its real 
source. Once the problem was solved whether such law could be applied in 
cases emanating from beyond the presidency towns the door was open for the 
introduction of English divorce, and nullity law, which has in fact inspired 
many provisions in the Hindu Marriage Act and ita State predecessors. We 
may confine ourselves for the present to fraud, and the authorities are to be 
found conveniently in J. Jackson’s Law relating to the Formation and Annul 
ment of Marriage (London 1951).1’ Some of the authorities apply to an age 
which is past and to circumstances, such as the publication of banna, which do 
not directly relate to Indian conditions. But there is a large residue of autho- 
rity showing that marriages may be annulled for fraud under circumstances 
as likely in India as in contemporary England. Jackson says (on p. 186) that 
where a marriage is annulled through lack of the consent necessary to create 
a marriage at ecclesiastical law, very clear and cogent evidence must be given 
to rebut the presumption that it has not in fact beeh given. The categories 
of subjective consent he subdivides. The first, the ‘‘non-existent mind’’, does 
not concern us. The second is ‘‘abuse of, or mistake as to the nature of the 
ceremony’’, again subdivided into ‘‘sham marriage’’, ‘‘mistake as to nature’’, 
‘mistake as to effect”; the third is ‘‘mistake or error as to thé person’’. He 
comments: y 
“Not all writers are agreed on the effect of fraud in relation to a ceremony of marri- 
age induced thereby: this is because fraud, while sometimes talked of as an independent 
ground of -annulment, in practice is a species of the genus mistake, in so far as mistake 
itself is a ground of annulment. The notions of the validation of void and the ratifica- 
tion of voldable marriages, and of the creation of marriages by estoppel, intrude into 
these cases.” 

In ecclesiastical law whereas force makes the ceremony ipso jure void (a 
proposition to which exception has been taken in isolated cases), the effect of 
fraud is not necessarily the same (and neither is the same under the Hindu 
Marriage Act), and Jackson convincingly contends that fraud makes it voidable 
only. The question of ‘‘sham marriages’’ need not detain us, but the law re- 
lating to a mistake as to the nature of the ceremony is best illustrated from 
Mehta v. Mehta,'® where a marriage was annulled which had taken. place in 
Bombay and which had been represented to the petitioner as a ceremony of 
conversion to Hinduism. There are instances where a marriage has-been an- 
nulled for mistake of the other party’s identity, his status in life, his ‘quality’ 
or ‘‘fortune’’, and these authorities dre directly applicable to Indian cireum- 
stances.19 The qualification upon the general propositions are at ledst as im- 
ia as the latter. The representation by a person of low birth that he was 
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a substantial landed proprietor served to annul the marriage®°, so also an 
impersonation of a person of a known family by a complete stranger to it, 
when the bride would not have consented had she known his identity.21 But 
a marriage is not voidable because the bridegroom thought that the bride was 
wealthy and she turned out not to be so, or believed her to be a virgin and she 
was not. If however consent is induced by representations to those effects, 
which, in some Indian situations, might be implied rather than expressed verb- 
ally, and if these are reduced virtually to conditions, then the ecclesiasti 
lawyers were prepared to annul the marriage for breach of the conditio 
though in the case of virginity the matter seems not to have been beyond doubt. 
The case of concealed pregnancy is now dealt with by statute both in Bngland 
and at Hindu law in India. 


We may return to Naik J.’s, judgment. Assuming that the Anglo-Hindu 
law was applicable, he found that the misrepresentation by Kundanlal took 
place not only before but actually at the ceremony itself. Everyone knows 
that at marriages between Brahmans the officiating Brahman recites Sanskrit 
texts which formally declare the subject matter of the transaction, the place 
and date, the identity of the donor of the virgin, his father’s and grandfather’s 
name, their caste, gotra, pravara, Vedic Shakha, and other relevant parti- 
culars. These recitations are made on behalf of the donor, and he adopts them, 
and they are supposed to be heard and acknowledged by the bridegroom, whose 
own identity, lineage, gotra and the rest are explicitly declared on his behalf, 
likewise in Sanskrit. Then the kanya danam takes place, and the virgin is 
transferred to her husband, the marriage being completed by ceremonies indi- 
eating the husband’s acceptance of his wife and her accompanying 
him thenceforward. Everyone knows that these Sanskrit texts, which are 
memorised by the officiants from manuals compiled for the purpose from more 
or less ancient authorities,25 are chanted or. muttered, as the case may be, in 
a tone which does not encourage attentive listening, and that in four marriages 
ont of five the very parties to the transaction themselves pay little attention, 
let alone the assembled company, who, if the priest chants loudly, usually drown 
his voice in conversation. But Naik J. holds that the Sanskrit verses are an 
express representation of the identity and caste of the intended spouses, and 
that mistakes in the prayoga as uttered may be evidence of fraud such as will 
go to the root of a marriage. 


This is a very serious and novel development. That such dharmashasirio 
material should be cited in a judgment at all is of great interest. The present 
writer has not come across another inktance, for the only occasion when a High 
Court relied upon prayogas for deciding a point of law that comes to mind is 
that in Venkatiah v. Kalyanamma,®+ in which the Mysore High Court deter- 
mined that an adoption does not relate back to the death of the adoptive father 
(a rule now no longer good law) because the texta recited at the gift of the 
boy implied the commencement of reciprocal duties from the moment of the 
gift and not earlier. But this novelty differa from the Mysore instance, be 
cause Naik J. is concerned with the evidential value of the prayogas in esta- 
blishing the bridegroom’s father’s frandulent intent, and not their usefulness 
in indicating the effect of the transaction itself. A more important implication 
is that the formulae recited at weddings must be listened to more carefully, 
and checked beforehand to eliminate any possible misrepresentations, lest it 
turn out- that a disappointed spouse may urge that the marriage ceremony was 
completed by reason of reliance upon express undertakings by the other parties 
as to their caste, their ancestors’ identities, their gotra and pravara, their Vedic 

20 .Wilson v. Horn, (1904) 41 S.L.R. 312 Porergon (p. 861) at p. 208. 

( Soots case). : À 28 He quotes from the Paraskara 

21 Allardyce v. Mitohell, (1869) 6 W.W. & sutra, and refers to the Navaratna- - 
A.B. (Ins., Hoo. & Mat.) 45 (Australia). Jack- paddhati, the Shodasha-samskara-vidhi, and 
son, p. 204. 5 the Viecha-samekara, on p. 8. P è 
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shakka, and the rest, and an apparently irrelevant detail, mistakenly uttered, 
might serve as a ground for nullity petition. Of course in-Bimla Bat’s case 
the misrepresentation was not in respect of a detail, and the bride’s mistake 
induced by a fraudulent misdescription of the bridegroom, was undoubtedly 
sufficient to annul the marriage if she had not afterwards approved it, and 
if the Court had jurisdietion, as the learned Judge assumed, to annul it. The 
pre visions of the Hindu Marriage Act may (for all we know to the contrary) 
ve been complied with, but the matter is left obscure by the reported judg- 
ment. , 
* The ‘implications may now be considered from‘ another angle. Which of the 
folowing misrepresentations will go to the root of the marriage, and serve to 
annul the marriage for fraud? 

"L` A- writes, “I have a beauttful virgin daughter-D, who is sixteen years old, a 
matriculate, and owns Rs. 2,000. Her photograph is enclosed.” The photograph is of EK. 
D turns out not to be a virgin. She is not a matriculate. She has no property. The 
bridegroom and his guardian consent to the marriage on the faith of alt these misrepre- 
sentations. As for her age, she Js actually 13, or it may be, 18, Is either discrepancy 
material? 

2, B says, “My son S is in perfect health; he is just returned from America with a 
Ph.D. in nuclear physica; he is certain to get a high government post.” In fact S, who is 
known to the bride’s family, is dying of tuberculosis; he has returned without a degree 
from a country other than America; and there is no prospect of his. obtaining a govern- 
ment, or indeed any other, post. The marriage takes place.. ~ 

3. A boy, X, meets a girl, Y, at college.. He represents himself as the son of a 

wealthy and high caste businessman, whereas in fact he is the son of a struggling member 
of a scheduled caste. Y agrees to X’s proposal of: marriage, and the marriage is cele- 
brated despite the objections of Y's. parents, who do not discover tha deception until 
afterwards. Y tires of X but cannot prove any matrimonial offence against him. Is the 
marriage voidable for fraud? : 
All these problems may be said to be unassisted by really substantial authority. 
But the general proportion that, when the parties truly consent to marry each 
other, though they are er certain accidental misapprehensions as to each 
other’s qualifications, etc., the consent is binding and the marriage valid, is al- 
most certainly applicable here, and the present writer would tentatively sug- 
gest that nullity is more readily available m case 1 than in either case 2 or 8. 
But the law of nullity for fraud has to be built up in India upon somewhat 
uncertain and unexplored foundations, and the case of Bemla Bai serves to 
point out how little we know. 

I. M. Satyanarayana v. J. Veerraju2> poses a problem of quite a different 
kind. The Full Bench, consisting of the Chief Justice P. Chandra Reddy and 
Kumarayya and Munikanniah, JJ., investigated the much discussed question 
whether `a Hindu female can prescribe for an absolute estate in cases where she 
has not openly asserted an absolute title adversely to all the world. 
` The position when the question was referred to them was that some Judges 
were of the opinion that a widow could not acquire an absolute estate by ad- 
verse posseasion in any circumstances, while many more took the view, ap- 
parently more rational, that she. could acquire by adverse possession an estate 
which would descend after her death, forfeiture, or surrender to the next heir 
of her husband ete., (the doubts that arises at this point must be postponed 
for the present), unless she asserted her title against the reversioner, manifed- 
ting the animus possidendi in such ‘a way as to exclude the reversion entirely, 
when she might be able to turn the improperly acquired property into her 
absolute property. This anomalous position would not have been reached but 
for the Privy Council decision in Lajwanti v. Safa Chand,2® which depended 
upon vety special facta. Ari incautions dictum in their Lordships’ judginant 

25 [1059] A.T.R..Andhrs 79, $ LA.-171; 5 Lah. 192; 26 Bom. L.R, 1117, - : 
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led directly to a train of decisions in India, attempting to show?’ that females 
could not take advantage of the law of-limitation of actions to the same extent 
as males—a proposition which naturally aroused indignation. There is no 
need to repeat here the present writer’s objectidns to the dictum in Lajwantt’s 
case. These were set out at length in an article in AH India Reporter about 
four years ago,® and the case has been explained in the Full Bench case dis- 
cussed here.29 

The Full Bench’s answer is as follows: 

In the case where a Hindu woman not entitled to inherit an estate ,asserts 
her title as absolute owner, her title to the property is absolute. But where 
she does not assert her absolute title, still the nature of the title is the same, 
in the absence of evidence that she stepped into possession of the property in 
her right as heir of the last male holder or under an arrangement or an agree- 
ment. 

This disposes finally of the eccentric notion that not only could a widow not 
acquire adversely to her deceased husband’s or gon’s reversioners, ete., which 
is obvious if one is concerned with the estate «itself in respect of which rever- 
sionary rights exist, but that she could not acquire an estate adversely to the 
game persons in property to which no reversionary rights had ever attached, 
unless (as some believed) she asserted manifestly that whether or not she was 
not entitled to the property in question she was acquiring it by adverse posses- 
sion against all the world. Such assertions are bound to be rare in the nature 
of things, and it was evident that the reversioners of the deceased husband, or 
of the deceased son, or other deceased male relative whose property she had 
inherited, could have no claim to property which was not owned by their last 
male owner, unless the female voluntarily merged it with such property to 
which they did in fact have reversionary rights. And what of the case where 
there are several sets of reversioners, where she survived first her husband and 
then her son; or of the case where she is a married woman and holds no limited 
estate at all? Should there be a discrimination between the powers of a widow 
who has inherited, and one who has not? Fortunately all this is set at rest by 
the Full Bench, and other High Courts will no doubt gladly follow their 
example. 

It may be objected that all this is of littl importance, in view of the Hindu 
Succession Act, s. 14, which converted into an absolute estate any property 
possessed by a woman subject to a limited estate. But we now know that 
where a female entitled on June 17, 1956, to property for the limited estate 
known as the Hindu woman’s estate, was ‘‘pogsessed’’ of that property, either 
because she retained the equity of redemption in respect of it, or was its lessor, , 
or was entitled to recover possession of it from a licensee or, semble, trespasser, 
it is her absolute property.°° It is, therefore, important to know whether pro- 
perty occupied and dealt with by a trespasser or adverse possessor is or is not 
converted into absolute property by the section; so that a female reversioner, 
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whose reversionary rights ripened into a title before the commencement of the 
Act, may know whether or not she now has absolute rights in respect of that 
property. We suspect that where the female limited owner was not ‘‘possessed’’ 
of the property when the Act came into force, because title had been acquired, 
by an adverse possessor prior to the commencement of the Act, the Act does 
not avail her, though it does not disturb her reversioner’s rights. It is, there- 
fore, important to know whether her rights, if, for example, she were herself 
*a reversioner, have been extinguished by the adverse possession of (in our pro- 
blem), another female. The view that reversioners are out of the picture since 
¢he commencement of the Act, attractive as it is on many grounds, does not 
seem to coincide with the law in Bombay State, is not the Jaw in most States, 
and is probably wrongly stated as the law in a minority of States.31 We must 
consider, then, what effect this answer of the Andhra Full Bench will have upon 
reversioners, male and female, under the law as now constituted. 


The new rule is that which was asserted by Indian High Courts before Laj- 
wanti’s case and occasionally afterwards,?? namely that a Hindu woman may 
by adverse possession acquire property which is her stridhana, and that only 
where she enters as a limited owner, as for example by right of heirship under 
the Anglo-Hindu law, does she acquire an estate which descends to the heirs 
of the last owner (male or female) and which cannot be alienated to the pre- 
judice of such heirs. 


But their Lordships do not advert to an important distinction. The facts of 
their case did not require them to do so, not those in the nearly contemporaneous 
and somewhat similar case in the Supreme Court®2*. The period of limitation 
was not in issue. There were in fact two possible classes of cases. In the first 
the true owner who was excluded by the adverse possession was himself an ab- 
solute owner. In the second he or rather she was a limited owner. It some- 
times happened that property passed to reveraioners twice or more in succession, 
because the actual reversioners who took after the end of the limited estate 
were themselves not fresh stocks of descent, and were themselves bound by the 
limitations of the limited estate, until, that is to say, the coming into force of 
the Hindu Succession Act. Let us compare the cases diagramatically. 


(I) 


n 

Here P dies before 1956, leaving, a mother (M), a son (8) and a daughter (D). 
Prior to 1956 a mother was not a heiress along with a son. In our illustration 
she occupies P’s property and excludes S without any expression of intention 
as to the nature of her tenure. After 12 years, the Andhra Full Bench cor- 
rectly asserts, the property is M’s, assuming that S was not a minor while time 
was running against him. If she disposæ of that property after the 12 years 
are completed 8 and D can take no action, even if the Hindu Succession Act 
happened to be passed before the 12 years were up. 


81 The matter is dealt with at i- A A [1925] A.LR. Mad. 1066; Raj Bahadur 
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But in this case, again supposing a death before 1956, the mother holding 
adversely to the true heiress, W, will, it is submitted, not have obtained an ab- 
solute title against DS after 12 years. Nothing said by the Andhra Full Bench 
or by the former Hyderabad Full Bench, or in any of the earlier cases, authorises 
an adverse possessor to acquire, at the expense of a female limited heir, a title 
good against the reversion. W in our imaginary case suffered (but did not 
authorise or permit) her mother-in-law to treat P’s property as her own. 
failing to take steps to challenge M’s position she was potentially injuring the 
reversion. The reversioners included her own daughters and her elder 
daughter’s son. It is an established principle of law that a reversioner can 
recover from a trespasser property which he or she had acquired by adverse 
possession against the female limited owner.2? No matter how many years 
the trespasser has been in possession, the reversioner can recover the property 
within a freah period of limitation running after the limited owner’s death. 
But if the actual reversioner turns out to be a female, her own neglect to re- 
cover the property is a further potential injury to the reversion, and the 
trespasser or his transferees are holding adverse merely to Aer. For the same 
reason as before they cannot protect themselves against a suit for ejectment 
from the next reversioner after this female owner’s title has ceased. Thus, 
in our illustration, we may assume a course of events as follows: 
P died in 1940, leaving his widow, his two daughters, D1 and D2, D1’s son, 
DS, and his own mother, M. M took control of the estate. In 1953 W died. 
D1 and D2 took no action against M before they died in 1955. The ultimate 
reversioner, DS, will not be debarred from recovering the property from M 
and/or her alienees until 1967 or after the expiry of 12 years from the com- 
mencement of his title on the death of the previous female owners, his mother 
and aunt. Thus it is incorrect, it is submitted, to say that a female can per- 
fect her title to land by 12 years’ adverse possession against anyone. M did 
not become the owner of P’s property in 1952, and nothing but the inaction 
of a male reversioner for 12 years can perfect her title. This is because the 
trne owners for so many years were themselves limited owners, and because, 
-as the Supreme Court made clear in Nafvarlal Punjabhai v. Dadubhat?+ in 
1958, the reversioners cannot be prejudiced by the limited owner’s permitting 
adverse possession to be acquired against themselves. Thus although W was 
debarred from recovering the property in 1958, ay though he previously had 
no interest in the property, was not barred in 195 


We may now consider the difflenlt position shee a female reversioner was 
inactive in 1956 when the Hindu Succession Act came into force. 
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33 See next note. ~ MLJ. 69, 8.0. Bee also Kalipada v, Palani 
34 (1953) 56 Bom. L.R. 447, so. [1854] Bala, [1853] ALR. 8.0. 135, and of. S. Ambala- 
ALRBS.O. 61; (1954) 17 8.0.J. 34; [1954] Ì1 garan v. Neslamegam, [1056] ALR. Mad. 160. 
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Here P died in 1940 and M took possession of his estate. W died in 1958 and 
D was then the reversionary heir, entitled to P’s estate in 1956 when the Act 
began. D was, ex Aypothesi, out of possession. Was she ‘‘possessed’’? She 
had a right to eject M, for M’s perfect title against W did not avail her against 
the reversioners, including D, and time began to run again in 1953 only. Is 
this right to eject sufficient to found a claim to be ‘‘possessed’’ within the 
meaning of s. 14, in which case, if she succeeded in recovering the property she 
ewould be an absolute owner, and could ignore the claims of DS? It is sub- 
mitted that until authority is obtained we may suggest tentatively that she is 
not ‘possessed’, for the adverse possession of M, although not so hostile to 
D’s title as would have been D’s own sale to a purchaser and his subsequent 
possession, is still hostile enough to make her chances of recovery depend upon 
chances such as Parliament may have had in mind when it chose the word 
‘‘posseased’’. If this is correct DS is still a reversioner and, no matter what 
action D fails to take, on D’s death D8 obtains the right to divest M and M’s 
alienees. If the other view is right and D ts ‘‘possessed’’ it follows that by 
1965 (and not earlier) M and her alienees are protected and cannot be 
In conclusion it seems that clarification of the position of the female owner 
whose title was limited when the Hindu Succession Act came into force is long 
overdue, and that to the now familiar problems of the woman who alienated 
improperly before the Act came into force?® we must add the case of the female 
reversioner whose possession of the property is prevented by adverse possession 
on the part of a trespasser. Whether this trespasser is male or female, as we 
lave seen, now makes no difference, but it is imperative that reversioners 
should know whether their rights in such cases survive or not. 
- Alike in the difficulties which they raise in practice, though very different in 
context, these two problems seem to demand attention from Parliament. Neither 
seems indeed to be’a situation where rapid legislation is needed to give ez post 
facto jurisdiction and the like, as happened in the Bombay Hindu Divorce 
(Decrees Validation) Act, 1958 (Act 88 of 1958), but a careful review of the 
entire contexts, of nullity of marriage at Hindu law, and of the position of 
alienees from and adverse possessors against female Hindus whose titles arose 
before the Act of 1956, would be of no little benefit to the community. 


GLEANINGS. 





INDECENT AOTIVITIES WITH CHILDREN 


Mz. Boruzr has asked the newly formed Criminal Law Revision Committee, 
under its chairman, Sellers, L.J., to consider how best to fill the gap in the 
law disclosed by the cases of Fairclough v. Whipp [1951] 2 All. B.R. 834 and 
D.P.P. v. Rogers [1953] 1 W.L.R. 1017, which established that a man who per- 
suades a child to handle him indecently does not commit indecent assault. It 
has occurred to us that a possible solution would be to make it an offence for. 
an adult to engage in any indecent activity or behaviour with or in the com- 
pany of any child. There can be little doubt that the accused in the cases to 
which the Home Secretary has made specific reference would have been found 
guilty of such an ‘offence, and it would seem that the same could be said of 
the prisoner in R. v. Lawson [1959] Crim. L.R. 184. In that case there was 
evidence that on two occasions the accused approached a boy of ten years of 
age and had a conversation with him about sex matters. He was indicted with 
having attempted to procure an act of gross indecency with a male person, 
but it was held that on these facts there wag no case which could properly be 
left to the jury. B. v. Miskell [1954] 1 W.L.R. 438 was distinguished as, in 

35 Asin Ramchandra Sitaram, olt sup. g : 
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E. v. Lawson, there was no evidence of an unveiled or undisguised intention 
manifested by overt acts. Nevertheless, in such a case, the prisoner might have 
been guilty of the suggested offence of engaging in indecent activity or be- 
haviour with or in the company of any child and we see no reason why this 
should not be so as he would then be punished ‘‘for doing an act which de- 
serves the reprobation of every decent man” (per Lord Goddard, C.J., in 
D.P.P. v. Rogers, supra). It is, of course, already necessary in the case of any 
sexual offence to warn the jury against the danger of convicting on the un- ° 
corroborated testimony of the complainant (see, e.g, R. v. Mitchell [1952] 36 
Cr. App. R. 79), but this requirement could well assume even greater signifi- 
cance if an offence similar to that suggested was. brought into being —SW. 


DAMAGES AND Tax 


As the law stands at present, in assessing damages for loss of earnings 
through personal injury there must be taken into account- the liability to tax 
which the injured party would have incurred if he had received the lost earn- 
ings. The fons et origo of that rule is Gourley’s case ([1955] 3 All H.R. 796), 
and the principle there laid down has since spread to damages for trespass, 
for breach of a service agreement and for wrongful dismissal, as well as to 
compensation for compulsory acquisition, in so far as it is attributable to loss 
of profits. Few decisions in recent times have caused so much controversy; in 
fewer still has theoretical soundness of the law been allowed to outweigh all 
other conaideratiéns—including justice. The problems set by the decision have 
been considered by two Law Reform Committees, those for England and Scot- 
land, who, as Lord Denning remarked acidly in a recent debate in the Houge 
of Lords (213 Hansard H.o.L. 989), instead of finding a solution for the 
difficulties found a difficulty for every solution. It is, no doubt, true to say 
that the law as it stood prior to Gourley’s cage was over-generous to the injured 
person in giving him damages without deduction of tax, but normally, when a 
man, crippled for life in an accident, received a substantial sum he would invest 
it and thus pay tax on the interest or dividends which the investment brought 
in. This generosity to the injured person has been done away with since 
Gourley’s case: the tax element is taken into account with the consequence that 
the wrongdoer is being treated over-generously, for the Inland Revenue are 
precluded from recovering the amount of tax which they could have claimed 
if the victim had not lost his earning capacity, and the burden of the resultant 
tax loss falls upon the general body of taxpayers who may, therefore, question 
the wisdom and justice of a principle that benefits only wrongdoers or, ulti- 
mately, their insurers. 

Apart from general considerations, however, the application of the rule in 
Gourley’s case may cause a host of difficulties in practice, of which Phipps v: 
Orthodox Unit Trust, Ltd. ([1957] 3 All E.R. 305) is as good an example as 
any, for it shows with what ease obstacles may be placed in the plaintiff’s way. 
To advise a prospective plaintiff on the amount of damages he might be likely to 
recover in an action for personal injury has never been an easy task; now, there 
must be taken into account present and future rates of income-tax and surtax 
and, as Beach v. Reed Corrugated Cases, Lid. ([1956] 2 All E.R. 652) shows, 
there is room for much refinement, such as calculating in advance the amount 
of covenanted annual payments out of unearned income so as to diminish the 
tax liability. The Scottish Law Reform Committee in their Report (Cmd. 635) 
drew attention to another little problem, raised in Spencer v. Macmillan’s 
Trustees ([1958] S.L.T. 41), where the person claiming damages wes an agent 
for principals whose identity was undisclosed and whose tax position may 
accordingly be unascertainable. It does not require much imagination to think 
of a foreign visitor to our shores who is unfortunate enough to suffer personal 
injuries here: will the Gourts in that event have to go info the niceties of 
forajgn systems of taxation so that the rule in Gourley’s case can be kept sacro- 
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sanct? It is true that, as a result of the debate in the Honse of Lords, the pro- 
mise has been given that ‘‘this important subject will be constantly considered 
by the Lord Chancellor’s Department’’, and we would respectfully express the 
hope that we misunderstood the position if we detected in that promise a faint 
echo of a famous statement once made by the Duke of Wellington in the House 
of Lords: ‘‘The problem bristles with difficulties. Let us look it square- 
Jy in the face, and pass on”. Perhaps it is not too late to ask what 
objections there can be to the scheme put forward by the Institute of 
„Chartered Accountants of Scotland under which damages for personal injuries 
“are to be awarded gross, and then paid into Court to be applied in the purchase 
of an annuity which would be subject to special fiscal provisions.—L.J. 


A New Puan ror 8Tupyine THE Law 


Over two hundred years ago a man of wit and fashion, writing in The Con- 
notsseur (August 12, 1756, No. 138), suggested a new plan for studying the 
Jaw. He said that if we look into the ‘‘several Inns of Court, the professed 
students of the law compose a very numerous body; but if we afterwards turn our - 
eyes on those few, who are employed in exercising their talents in Westminster 
Hall, this prodigious army of lawyers shrinks to a very thin and inconsiderable 
corps’. Thousands, he said, are disgusted with the way the study of the law 
is now managed and ‘‘conceive an unconquerable aversion to the white leaves 
and the old black letters’. It is quite impossible to be at once a lawyer and 
a fine gentleman. And so he gave us the outlines of a treatise which he said ho 
ss A called The Complete Barrister or A New Institute of the Laws of 
‘ing 

First, he recalled the advice given to students by Coke—six hours’ sleep, six 
for study, four for prayer, two for meals and the rest to the Muses. This he 
considered both absurd and unfashionable. There is no mention of Vauxhall 
or Ranelagh, and who but a methodist. would ever think of praying for four 
hours a day? So, knowing the ‘‘volatile dispositions of the young gentlemen 
of the present age’’ he has tried to square his precepts to their lives and ‘‘so 
contrived the matter, that amidst the keenest pursuit of their pleasures, they 
shall be engaged in the most improving course of the law’’. 

Since laws are principally rules of action, why coop up a brisk young man to 
learn in his chambers? Let him venture abroad into the world. That is not 
only the best method, but it is the only one which ‘‘several inhabitants of the 
Inns of Court would ever follow”. So he will tell us how one such spends his 
time; ‘‘and T cannot but congratulate the Bar, that so many young men, instead 
of blinding their eyes and bewildering their understandings with Coke, 
Plowden, Salkeld, ete., have sense enough to follow the same course of study’’. 

He called his hero Tom Riot, sent to the Temple merely because, for a few 
years, his father did not know what to do with him. But ‘‘so unwearied has 
been his application to the new method’’ that his father and the rest of his 
friends will be surprised at his wonderful proficiency. Simce a ready elocution 
is a prerequisite of a good counsel he advised a diligent attendance at 
the theatres. And in inns and coffee houses he has imbibed much rhetorical 
argument beside the more usual fare. Lord Coke himself calls conference the 
life of study, and so Tom Riot has put in a ‘‘frequent attendance at George’s 
and the other coffee houses about the Temple, where every student has so many 
opportunities of benefiting himself by daily conversation with counsellors, 
attornies, clerks to attornies, and other sages of the law”. He has a first-hand 
knowledge of the procedure in magistrates’ Courts since he has so frequently 
been employed in ‘‘beating the rounds’? and has in consequence been ‘‘taken 
into custody by the magistrate of the night’’. Furthermore; ‘‘certain imperti- 
nences of his tailor and other tradesmen have given him a very clear notion of 
the laws of arrest’’; and the several sums of money he has borrowed at differ- 
ent times, repgyable on his father’s death, ‘‘have opened to him some dificult 
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points’ in: conveyancing, by teaching him the nature of bonds and ‘deeds’, and 
unravelled to him ‘‘the intricate doctrines of réversion and remainder as well 
as the general nature of estates. Thus, he is continually improving; and when- 
ever he shall happen to commit a rape, or a genteel murder, it will serve him 
for matter of instruction, as well as any history of the pleas of the Crown, and « 
give him an insight into the nature of the practice and extent of the jurisdiction 
of our courts of justice’’. ° 

By shooting he becomes conversant with the laws relating to the preservation 
of game; by dancing at the balls held during assizes he picks up all the fearne 
ing of the circuit; and as his father is a Member of Parliament he gets to know, 
by canvassing for votes during elections, all about the law relating to elections 
—and to bribery. : f 

Thus, by regarding his own life as a commentary on the law, the student 
learns by example and will improve ‘‘according to the eagerness with which 
he engages in his plegsures’’. What, he asked, could be more delightful? ~ 

He concluded with a word of advice applicable as much to the busy practi- 
tioner as to the student in chambers: ‘‘It is recorded of an eminent counsellor, 
of the North family, who, being one of the ablest practitioners at the Bar, was 
overloaded with business, that sometimes choosing to retire a while from hurry 
and perplexity, he would say to his clerk: ‘Tell the people I do not practise 
this term’. This proper relaxation I always recommend to my pupils, and 
have some reason to think they are prudent enough to embrace it; for, as I am 
acquainted with several students on the new plan, and do not remember to 
haye seen them doing any business in the Courts for some time, I suppose they 
had given notice to their clerks to tell the people that they did not practise in 
those terms’’.—L.J. i 


Waar 1s Erriormnor! - 

Tuose who follow the fortunes of the Law Society—they must be a large 
proportion of its 16,000 members—may well give a new twist to Pliny’s 
aphorism ‘“‘Ex Africa semper aliquid novi.” By them it could now be trans- 
lated ‘‘There’s always something new from the annual conference.’’ For a 
number. of years the discussions at the annual conferences have provided flocks 
of new ideas and observations on the legal profession. This year’s conference 
at Eastbourne was no exception. Is it the sea air which stimulates thonght 
and speculation, or mere absence from the daily grind of the office and the 
burden of a responsible practice! Whatever may be the cause (and one sus- 
pects that the annual conference is only the occasion for expreasing opinions 
which have been germinating throughout the year), the new president fired 
off volleys at Eastbourne in his inaugural address and winged quite a number 
of the flock of ideas which were flying round. i 

His address covered a wide field. He touched upon the responsibilities and 
the aims of a practising solicitor: he threw out hints that each solicitor in 
active practice today should try his best to keep himself up to date—no easy 
thing in a profession where practitioners tend to move in some degree of iso- 
lation and where the tradition of conservative thought-and conduct is so very 
strong. ‘‘Let us see to it,” he said, ‘‘that we are not justiflably to be looked 
upon as dry-as-dust theorists. Let us keep as far as we can up to date and 
abreast of current thought and modern methods.” He postulated this eager- 
ness to keep up to date as the first requirement of an efficient solicitor, and 
after that discussed some means of keeping up to date. The real purpose of 
a solicitor, he said, was to be found ‘‘in providing sound, sensible and -practical 
advice and suggestions on the many facets of the problems to. which: modern 
life gives rise.’? One could hardly have a better yardstick to measure a soli- 
citor’s efficiency than that. One is quite sure that the president- would not 
claim that assertion as being deeply original: nevertheless, -although it may 
be fairly obvious, -it needs. stating and restating. Every solicitor should have 
a goal and a well marked course-to it, -~ : . e Ge p ENS, 
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Thess desiderata in the make-up of a solicitor presuppose another quality 
which has no mention, namely absolute and unswerving integrity. The fair 
name of the law—and it has a fair name in this country and is the envy of the 
rest of the world—is in the hands of the lew’s practitioners and the benches 
of varying authority up and down the land. The average man has little con- 
tact with the law save with his own solicitor, and it is by that solicitor’s conduct 
„that the average man judges the law. All the other qualities so necessary for 
success are as nothing compared with the most vital of all, integrity of the 
highest type. 

Secondly, the solicitor should give sound advice. One takes that to mean 
that the advice is primarily sound in law. So your solicitor must study his 
law and uote its developments through the decisions of the Superior Courts 
and the changes in practice. The need to study throws a heavy burden on a 
solicitor, for he cannot hope to know all the law; so he must specia- 
lise to some extent and leave what he cannot cover to his partners. He 
has a tremendous amount of administrative work to do and long periods of 
uninterrupted study are quite impossible except in bed from midnight onwards! 
To help him in the discharge of this function he knows the advantage of taking 
his points to counsel for advice, a course which is comparatively cheap still and 
which gives him a certain amount of protection from any possible charge of 
negligence. 

Further, the advice must not only be sound—it must be sensible and practi- 
cal. One takes those last two adjectives as directed towards the same end, 
namely, giving the client a clear-cut course of conduct to follow. For the client 
wants a practical solution to what is after all to him a very practical problem. 
He is not interested in the theory of the law except as to how it- affects his rights 
and (more often than not) his pocket. It is sometimes difficult for a lawyer 
who is interested in the principles of law to remember that his client does not 
share that interest and that he would rather, as it were, win on a bad point 
than loge on a good one—which is more than can be said for theorists pure and 
simple. The client never sees himself as being an instrument for carrying out 
the law. He looks upon the law as something which he can use and behind 
which he can shelter. Bearing that in mind, the solicitor should shape his 
advice accordingly upon the most practical possible lines. His advice will be 
useless unless it is a workable proposition. 

‘Whether or not the client accepts that advice is quite another matter. It 
may be the best advice in the world from the point of view of both law and 
practicality: but no matter. There is no guarantee that it will be followed. It 
has its best chance of success if the client really trusts the judgment of the 
solicitor tendering it. And iri order to win that trust and to keep it the soli- 
citor must keep himself up to date. In other words, he must be efficient. 

Now efficiency is measured according to the resources available. You could 
not expect to have, say, a company prospectus drawn with the same degree of 
efficiency by a couple of elderly solicitors in partnership in the country as by 
a firm of City solicitors with a dozen partners. Conversely, the City firm might 
not show up half so well as the elderly couple where the sale of a farm with 
live and dead stock was concerned. It is a question of resources and experience, 
and that leads to some degree of specialisation. But in their respective fields 
the two firms may be equally efficient, though there is a tendency to regard 
large firms as more efficient than small. This arises possibly because the larger 
firms have great capital resources and can occupy larger and more impressive 
looking premises with bigger staffs and more modern equipment for coping 
with the office side of the work. 

The President of the Law Society cited two descriptions of solicitors’ offices 
from Dickens and said that they almost fitted some solicitors’ offices visited in 
recent years. Lawyers in this country tend to cling to old-fashioned methods 
because, as has already been hinted, the cast of their mind is conservative, as 
is natural in a profession where the appeal is so often exclusively to precedent. 
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The-client is not necessarily very much impressed by an old world atmosphere, 
-nór, conversely, is he necessarily inspired by the use of mechanical gad- 
“gets. But he will tend to warm more to the firm which has an up to date system 
of filing the myriad documents which a lawyer must keep (in spite of what the 
public may think is the effect of the Cheques Act, 1957, his duty over receipts 
alone is heavy) than to the one which just keeps dusty bundles of papers tied 
up with tape under the vague superintendence of ‘‘old———-who can put hig, 
-finger on everything.” 

So far as the mechanization of offices is concerned, it is remarkable what effect 
the war has had. Where offices were blitzed, firms had to move to other pre- 
mises and this has led to a healthy sorting out in the process, with perhaps 
more up-to-date furniture and equipment. Take an example from those two 
strongholds of the law, the Temple and Lincoln’s Inn. The former was badly 
hit: the new buildings, housing mainly counsel but with many solicitors as well, 
are light, spacious, dignified and with all modern conveniences, such as pro- 
per plumbing and lifts. But Lincoln’s Inn, having escaped the war, remains 
. very much what it has always been: the rooms are gloriously spacious and dig- 
nified but few modern conveniences such as lifts have yet been installed, though 
what aids to efficiency can be installed have been. No lawyer (for he is a 
member of a profession which lives by thinking for itself) is so foolish as to 
think that mere gadgets will guarantee efficiency. Nor will the client be so 
persuaded. What the client looks at is the ‘‘end-product’’, and the wrapping 
is neither here nor there. He would rather have good advice scribbled on the 
back ofan envelope than bad advice presented in perfect type. The legal pro- 
fession can be trusted’ to strike the proper medium between these two extremes, 
always remembering that the efficiency of a firm is measured against its resour- 
ces and the reward which is asked for the work in hand. Young men starting 
small practices of their own may find abundant modern conveniences (eape- 
cially a highly trained staff) beyond their means: they can, within their own 
spheres, be efficient nevertheleas. 

There is a complaint which one hears constantly levied against solicitors. It 
is this: ‘‘My lawyer is an awfully good chap. I trust him absolutely and 
respect his judgment. But oh, the delays! You put a matter into his hands 
and never hear another word for months.’’ Now, one knows that the lawyer is 
himself subject to constant frustration in getting his information or autho- 
rity from someone with whom he is negotiating (government departments are 
no exception) and that the delay is not his fault. Could not a lot of anxiety 
be allayed if solicitors were to send out to their clients & affected by delay 
short notes every so often (nothing elaborate is called for) to explain the situa- 
tion—a kind of system of ‘‘sit-reps’’ such as was used in intelligence in the 
war? One feels that this would go a long way towards upholding the good 
name of solicitors where their reputation for vigour and despatch are involved. 

In their efforts to be and to remain efficient in the light of modern require- 
ments, firms of solicitors must always try to see to it that the partners have a 
fair balance of work distributed between the working members. Nothing dis- 
courages a young partner so much as to have to bear a disproportionate amount 
of work whilst the senior partners have an easy time. Exactly when elderly 
partners shall retire is, of course, a pure matter of private arrangement. But 
the senior partners who insist on staying on beyond their useful working lives 
should remember that often by doing so they upset the balance of the whole 
firm and endanger the efficiency of the partnership. 

And so. as another year has come to its close and solicitors pause to consider 
their work, let them bear the address of the president in mind and turn their 
thoughts inwards with the question: ‘‘Am I efficient, and do I help to make 
my firm efficient!’’ The legal profession is not having an easy time in these 
modern, competitive days. Do not let it ever be said that lawyers are not 
up-to-date and efficient. Lawyers must see to it that they are both.—Z.T. 


The ` 
Bombay Law Reporter. 


JOURNAL. 
July 15, 1959. 


IS THE CONSTITUTION OF INDIA FEDERAL?” 


Tre Constitution of India is on the pattern of a Federal Democratic Republic. 
The three major characteristics of a federal system are: (1) supremacy of the 
Constitution, (2) distribution of powers and authority of Courts. Thus 
under the first category all the three powers of the state, executive, legislative 
or judicial, are subordinate to the Constitution both at the Federal and State 
level. The second category entails a division of authority between the federal 
government and the States which are its constituents. Under the third caption 
the supremacy of the Courts as interpretor of the Constitution is essential to 
nullify any action of the federal or state Governments or their respective or- 
gans whenever such action runs counter to the mandatory provisions of the 
Constitution. A federal Constitution is clearly an attempt to reconcile the ap- 
parently irreconcilable claims of national sovereignty and state sovereignty. 
The constituent states of a federation may be the creator of the central 
government by agreeing to part with already existing sdvereign power to the 
central agency; or the converse may be the case where the Central Government, 
which was priorly unitary, is rendered by the new federal Constitution formu- 
lated by the people or their representatives, to the position of a central federal 
government sharing its sovereign powers with the component administrative 
units. 

Judged broadly under the above categories the Constitution of India is cer- 
tainly federal. There are various types of federations such as found in India, 
America, Canada, Australia and Switzerland. 

We are particularly concerned now with a controversy that has been raised 
recently by the opinions of Prof. K. C. Wheare', endorsed by Mr. N. Aruna- 
chalam?, and that of Prof. ©. H. Alexandrowicsz®. Prof. K. O. Wheare has 
coined a phrase ‘quasi federation’ as applicable to India, but has not anywhere 
defined what a ‘quasi federation’ is. If it is said to be analogous to such terms 
as ‘quasi judicial’ or ‘quasi legislative’, the jurist has to pose the query, iš 
‘quasi federation’ derived from any source which was truly federal. We 
know judicial fonctions devolving by statute and quasi (though not fully 
judicial) functions delegated to certain bodies or tribunals by statute; simi- 
larly delegated legislation either by a statute or by the parent legislative body 
itself, under some power vested in it by law, can create quasi legislative organs. 
But what is the term ‘quasi federal’? There is no legislative sanction for 
sach a terminology at all in any of the Constitutions of the world. As Prof. 
Alexandrowicz states the term ‘quasi federal’ should only mean ‘virtually 
federal’. But it does not take us farther than in a negative way stating ‘India 
is not federal but quasi federal’. Is the latter capable of any decisive defini- 
tiont It appears to be a ‘loose’ connotation taking us nowhere but landing us 
in a quagmire. We can understand terms such as ‘federal’, ‘more federal’ 
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or ‘less federal’ as indivative of the degree of federalism exhibited in a Con- 
stitution. But to say ‘quasi’ imports an underlying idea that it is not fede- 
ral. Ordinarily the tussle is between ‘unitary’ and ‘federal’. In such an 
event cither a Constitution is unitary or federal. Federalism cent. per cent. or 
diluted federalism of a lesser degree, one can understand. Can diluted fede- 
ralism be unitary? It cannot. On that account can it be called ‘quasi fede- 
ral’ as if there is an intermediate stage. A Constitution is either federal or, 
not federal. The minimum requisites for federalism should alone be looked’ 
into for the purpose of classification. If quasi federation is to be in vogue, is it 
to be applied to all federations which are not 100 per cent. federal or is thé 
nomenclature restricted to any country with less than 50 per cent. federalism 
and further, is any percentage fixable at all for introducing such a terminology. 
Wheare appears to feel America is the truly federal type. He says:+ 

“Among examples of a Federal Constitution there may be mentioned those of United 
States, Switzerland and Australia. In each case the Constitution sets out the matters 
upto which the Legislature of the whole country may make laws and it reserves to the 
States or cantons a sphere in which their Legislatures may operate, in legal independence 
of the Central Legislature and of each other.” 
Later, while dealing with Canada, the Professor feels a great difficulty and comes 
to a halting view that the Canadian Constitution may be called ‘quasi fede- 
ral’. The word ‘may’ has to be noted. It is only another way of saying 
‘Canada is not as federal as America.’ Quoting the Professor’s own words: 

“The Constitution of Canada is more difficult to classify. It establishes an independ~ 
ent government for the whole Government, but it permits that government to exercise 
certain limited powers of control over the government of the ten provinces. Although 
there is a list of subjects enumerated in the Constitution over which the provincial Legis- 
latures have exclusive authority and upon which the Parliament of Canada is unable to 
legislate, yet it is provided that the executive Government of Canada may veto provin- 
cial bills or disallow provincial acts. Moreover provincial judges are appointed by the 
Government of Canada and the formal head of the provincial Government—the Lieutenant 
Governor—is also appointed by the Government of Canada. These qualifications upon 
the strict Federal principle of independent and co-ordinate status between the general 
and provincial governments may lead us to regard the Canadian Constitution as not 
strictly Federal. It may be called Quasi Federal.” 

With all respect to Prof. Wheare, we can only say that Canada presents a 
less federal structure in its Constitution than America, but nevertheless it does 
not thereby become ‘quasi federal’ i.e., that which is not really federal. In 
reality in Canada the present Constitution dates from 1867 when the British 
North America Act was passed, uniting the then existing four provinces into 
a federation entitled the Dominion of Canada which later on increased to ten 
provinces. 

The essentials of a federal type are there in the Canadian Constitution. 
There are (1) the units of the federation, (2) the power to amend the Consti- 
tion by the King or Parliament of Britain by an address presented by both 
Houses of the Dominion Parliament. This has to be backed by substantial pub- 
lie opinion in Canada. If the consent of the one or more of the provincial Legis- 
latures is lacking, the convention appears to be that amendment be refused by 
the Parliament. (8) There is a definite division of powers between the domi- 
nion and the units, the opposite of the U.S1A. model i.e., the powers of the pro- 
vinces are enumerated and the residue is left with the dominion. There is a 
definite State List on which the provinces could legialate. (4) The executive 
power enables the Government to be carried on in the name of the King throngh 
his Governor General who acts on the advice of the Dominion Cabinet Minis- 
ters, elected and responsible to the House of Parliament. (5) The legislative 
power is centred in the Dominion Parliament which consists of the King, the 
Governor General, the nominated Senate and the elected House of Commons. 


è 4 Modern Constitutions by Prof. K. C. Wheare p. 97, 
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(6) The judicial power is vested in the Supreme Court of Canada. The two 
Federal Courts are the Supreme Court and the Court of Exchequer and Ad- 
mirality, the Judges of the superior Courts being appointed by the Governor 
General to hold office during ‘good behaviour’ and removable by an address 
by the Senate and the House of Commons.. May be the Supreme Court of 
Canada is less powerful than that of America as its power to interpret the 
Constitution is reduced by the Governor General’s power of disallowing pro- 
Vincial bills. But in another way it is more powerful than the American 
Supreme Court as it can hear appeals from provincial Courts on purely pro- 
vincial law. 

We have outlined the above broad features of the Canadian Constitution to 
indicate its federal nature. It may be clearly understood that the nature of 
federalism is more one of historical growth and based on a nation’s necessity. 
To expect the same pattern of federalism in all countries is well-nigh impossible. 

It is the fashion to regard America as the mother of federal Constitutions. 
But even there, there are certain features which are the antithesis of true and 
unalloyed federalism. We shall detail a few aspects of the same. It is argued 
that in America as the Congress has only enumerated powers, the residual 
powers are vested in the states or the people, thus making it appear that there 
ig a very real division of powers, the states being as sovereign as, if not more 
powerful than, the centre. Unlike India or Australia there are no concurrent 
legislative lists in the U.S.A. But in actual practice this seemingly strong 
federal feature has been abused. During the national emergencies or when 
national interests required a broader concept of federal power, the Supreme 
Court of America was called in to rescue in its interpretative jurisdiction to 
invoke the doctrine of implied powers, the doctrine of immunity of instrumen- 
talities and the doctrine of implied prohibition. 

Thus in Macctullock v. Maryland® the Court allowed the Congress to assume 
control over ‘banking’ in national interests though banking was not a listed 
federal item. The implied powers ferretted out the listed item ‘coinage’ to 
suit the occasion and this was deemed to comprise ‘banking’ also. Again in 
United States v. South-Kastern Underwriters Association® the commerce clause 
was invoked as a positive power to bring in a nou-federal item as ‘insurance’ under 
the implied federal power. This tendency to assume federal powers through 
the interpretative jurisdiction of the Supreme Court compelled Mr. Dodd, an 
American writer, to state— 


“the scope of national authority has become a question of Government Policy and 
has substantially ceased to be one of constitutional law.” 

Under the doctrine of ‘immunity of instrumentalities’ the Supreme Court 
of America propounded in Macculloch v. Maryland that the power to tax in- 
volves the power to destroy.” Ergo a state cannot tax the agencies or instru- 
mentalities of a federal government as that would cripple the function ‘of the 
federal government. 

Under the third doctrine of implied prohibition the American Supreme Court 
held in U.S. v. De Will’ that the Congress power to regulate trade among states 
implies prohibitions regarding internal trade by state except indeed as a ne- 
cessary and proper means of carrying into execution some other power express- 
ly granted or vested. 

Thus while we exalt the American Constitution as highly federal giving real 
autonomy to States, yet, in actual practice, this latter autonomy appears to be 
a mere smoke screen. The centre is given more power by invoking the above 
doctrines for the Supreme Court to interpret the Constitution in such a way as 
to yield more power to the Centre than what is contained in the Constitution. 
Shall we then call America as cent. per cent. federal? Assuredly not. It is 
very nearly on a par with Canada and India in the above matters. For the 
doctrine of implied: power is thoroughly unnecessary for the federal systems of 
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Canada and India where, besides the residuary powers being vested in the 
Centre, there are double enumeration of powers such as federal and state 
items. India has another string in its bow in the long list of concurrent powers 
on the analogy of Australia. 

The doctrine of immunity of instrumentalities is not wanted in India as the 
exemption of mutual taxation is specifically provided under arta. 285 and 289. 
Canada has rejected the doctrine on the ground that the validity of each legisla- 
tion has to be tested intrinsically and not whether it would hamper the func.” 
tions of another Government as.interpreted in America (vide John Deerg Plow 
Company, Limited v. Wharton®). Canada and India also do not need the dog- 
trine of implied prohibition on account of the respective double and triple enu- 
meration of powers. 


In America though the States are vested with all reserve powers yet in prac- 
tice they are so used as not to conflict with the needs of national government 
at the centre. Again in the Australian Constitution there is no treaty 
power and this power is derived through judicial interpretation (vide The 
King v. Burges: Ex Parte Henry® where it was possible to find the power to 
enforce international agreements despite its effect on state legislation). The 
same difficulty was felt in America though Art. VI gave adequate powers. In 
the Indian Constitution the Centre can legislate for the states during emer- 
gencies. There is no such specifie provision in the American Constitution. 
But the Supreme Court of America came to its rescue to assure such power 
during war. The verdict of competency thus lay with the Court and not with 
the federal Legislature. The ‘emergency’ powers of Parliaments of India vi- 
sualised in arts. 249 and 250, power to legislate for the State; art. 356, which 
enables the President to take over if the Constitutional machinery breaky down, 
are all absent in America. But this is circumvented thus. If there is 
resistance by a state to the execution of any law by the Congress or if federal 
authority is questioned by state government, the national government may 
exercise its military forces to compel the state to obey its laws, so as to main- 
tain the indestructible union.1° Instead of this armed forces’ invasion of a 
state we have in the Indian Constitution powers to suspend state rights and 
assumption of powers by the President during emergencies. 

Now certain factors emerge from the above discussion. In America as the 
power of constitutional amendment is very rigid the Supreme Court is utili- 
sed to so interpret the Constitution as to meet any new national emergency. 
In India the amending process is not so rigid and so the Supreme Court of 
India has restricted powers of interpretation. In America though the Consti- 
tution apparently restricta the power of the centre, yet, in actual practice, it 
wields more power than the units. Ergo the criticism, that in Canada or India 
what is yielded by the letter of the Constitution to the state is far lesa than 
what is its due, falls to the ground, since in America, the resultant is the same 
in the actual working of the Constitution. What is directly set out in the Indian 
Constitution is indirectly practised in America. If so, what is the use of dubb- 
ing India and Canada as ‘quasi federal’ while America and Australia are 
termed as ‘federal’. It all bespeaks of a lack of perspective and lack of deci- 
sion. The term ‘quasi’ is a camouflage and a veritable conundrum leading the 
jurist into a needless hairsplitting mirage of ‘words, mere words.’ 

It will be more appropriate to fall in with the reasoning of Mr. C. F. Strong 
who dealt on variations of the federal type thus: 

“In the completely Federalised State, of which the United States is the most perfect 
example, the Court is. absolutely supreme in its power to decide in cases of conflict 
between the Federal authority and the State authorities. In other cases the powers of 
Court are limited by rights granted to other authorities. Of this Switzerland affords the 
best example. For her not the Federal Court but the Federal Assembly is the final 
arbiter on all conflicts between the State and Federal authority. ..between these two ex- 
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tremes lie several exAmples of variation in the matter of deciding conflicts between Fede- 
ral and State authorities. In the Australian Constitution certain clauses exist which may 
be altered by the Commonwealth Parliament without reference to any other authority. 
In such cases there can be no question of infringing the rights of States.” 

Mr. C. F. Strong thus calls America as most federal and refers to Canada as 
‘lees federal’ than America,’! Australia or Switzerland. He further speaks of 
„Canada as a ‘modified example’ of a federal state.12 He never uses the term 
‘quasi’. Again referring to the U.S.S.R. Mr. C. F. Strong said that it is none- 
theless a federal state though it repudiated the methods of western consti- 
futionalism. The U.S.S.R. as under the Stalin Constitution of 1986 in its fede- 
ral aspects bears on paper at least a striking resemblance to some of those we 
have so far examined.13 Mr. Strong was uttering the bare truth when he said 
federalism varies in form from place to place and from time to time depend- 
ing on so many factors, historical, geographical, economic and political.14 Thus 
the historical background of Soviet Russia necessitated a new philosophy of 
the political life, a regimented socialistic republic where the individual got 
submerged in the state’s needs. The way of life was totalitarian and regiment- 
ed to a pattern which clearly is antidemocratic. An alternate Government was 
impossible with only one recognised monolithic political party as the commu- 
nist party. This is also the antithesis of democracy. But on paper the U.S.S.R. 
was a federal state with sixteen soviet socialist republics. There is an enu- 
meration of powers on the U.S.A. model enumerated so far as the centre is 
concerned, the residue being relegated to the states. The executive power was 
vested with the council of ministers while the legislative power vested in the 
Supreme Soviet which consisted of two Houses, the Soviet Council of the Union 
and the Soviet Council of Nationalists. 

Thus on paper the U.S.S.R. is a Federal Constitution, but in actual practice, 
it is antidemocratic and totalitarian. Shall we call U.S.S.R. as ‘quasi’ federal 
or the least federal indicating that the powers are not really shared between 
the units and the centre. It is a one party monolithic state though outwardly 
federal. It is best to call the U.S.S:R. as the ‘least federal’. 

The conditions for establishing federalism are (a) a desire for union, (b) 
the desire for local independence, (c) the absence of marked inequalities among 
the component units, (d) political education and legislation. It must be noted 
that three factors were present in varying degrees and forms before the Federal 
Constitution of America, Australia, Canada or India were ushered in. The 
problems of federal government were generally met by, (a) satisfactory divi- 
sion of powers, (b) protection of the smaller units against dominance by the 
larger, (c) organisation of the relation among 1 units and (d) a satisfac- 
tory method of constitutional amendment, 

As Mr. C. F. Strong says 

“the greater the reserve powers with the Units, the more markedly Federal is the 
Btate whose Constitution permits such reserve to them.” 

The word used is ‘more markedly.’ Ķo it is all a question of more federal 
or less federal and never was there any yardstick under the connotation of 
‘quasi federal.’ 

It may be apposite to recall what Prof. K. C. Wheare himself says as to the 
divergence of the law of the Constitution and the practice of it. 

“Although the power of veto and disallowance have been exercised by the Govern- 
ment of Canada over Provincial legislation they have been used sparingly and they have 
done little to contradict in practice the independent status of the province. In Australia 
on the other hand where the law of the Constitution safeguards the Independence of the 
States more strictly, the control of the Government of the Commonwealth of Australia 
over the Governments of the States has become so great that some observers would say 
that in practice the States of Australia are little more than the administrative agencies 
of the Commonwealth. This control has come chiefiy from the greater financial resources 
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of thé Commonwealth and has shown itself particularly in the increased reliance of the 


‘States upon grants from the Commonwealth for the performance of most of their im- _ 


portant functions It may be said therefore that the Australian Constitution embodies 
a considerable measure of decentralisation or devohrtion, although in law it remains 
Federal In Canada on the other hand though the Constitution in law is ‘quasi federal’ 
H is in practice nearer to Federaliam than the Australian. In the class of quasi Federal 
Constitution it is probably proper to include the Indian Constitution of 1950, the Consti- 
tution of the West German Republic of 1M9 and also that of the German (Weimer)" 
Republic from 1918 to 1933; and the Constitution of the USS.R. of 1936.” ° 
~ We must note that Prof. K. O. Wheare was halting and rather indecisive if 
his phraseology. He says Canada may be called ‘quasi federal’. He felt it 
probably proper to include India in the category. He also admits that coun- 
tries which are more federal on paper are less or least federal in practice and 
vice versa. In such a context we feel that there is no background or justi- 
fication for coining a new word ‘quasi’ federation to add to the confusion. 
Mr. Arunachalam quotes Prof. K. C. Wheare as saying 

“If there is no sphere of activity reserved for the constituent communities and for- 
bidden to the Central Government, the Union is not Federal, but legislative, or incorpo- 
rative, as the Scots called tt in 1707.” 
But this is not the case at all in India. The two basic requisites for a federa- 
tion are stated to be (i) two separate governmental organisation for the centre 
as well as the state with ita duplication of institutions, legislative, executive 
and judicial, (2) the respective spheres of the centre and the state in the above 
should be in writing. i 

Does not India answer to these basic standards of federation! Is there not 
separation of powers and two governments, the Union and the State in India? 
In the sphere of the Union Government arts. 52 to 78 deal with the powers of 
the executive while arts. 79 to 122 deal with the legislative aspect. The judi- 
ciary are referred to in arts. 124 to 147. In the sphere of the state govern- 
ment the executive (arts. 153 to 167), the legislative (arts, 168 to 212) and the 
judicial (arts. 214 to 237) aspects are detailed. The distribution of legislative 
powers are covered by arts. 245 to 255, administrative relations of states with 
the Union by arts. 256 to 263 and the emergency provisions by arts. 352 to 860. 
The three enumerated lists are given in sch. VIL 

Are all these division of powers unreal! Does it all lead to such a vanish- 
ing point of federalism as to invoke Mr. Arunachalam’s term ‘quasi federal’, 
or ‘legislative or incorporative’ ete. Mr. Arunachalam argues that 

“When these very important aspects of a federal structure are noticed, any structure 
that may possess the trappings of a federal structure, where the autonomy that is assured 
to the units therein is precarious or at the pleasure of the centre, will not m any sense 
be entitled to the status of a Federal Structure, contractual, administrative or otherwise. 
SUE pe U re Ce only be pga ete drat ice OESE oc OORTE aa: tse See 
called tt in 1707.” 

We may say this is bad logic and worse ee At any rate Mr. K. C. Wheare 
referred to cases where there is no power at all for the unit whatsoever, as 
legislative or incorporative. Im that sense India cannot be assailed for "the 
states have substantial though limited power. Mr. Arunachalam characteris- 
ing that arts. 257 and 365 of the Indian Constitution reduce the federal cha- 
racter to a vanishing point, is indeed fallacious. It is merely a ‘vanishing 
argument’, for such emergency powers have been usurped by the American 
Congress under its police powers so as to safeguard the so-called indestructible 
- Union by marching its military forces and the President exercising his supreme 
powers over the state concerned. We have already adverted to this aspect 
before. So Mr. Arunachalam appears to feel satisfied with the legal aspect on 

paper though the practice may be contra and most ugly. In the wake of this 
specious reasoning Mr. Arunachalam declares that Indian Federalism ‘vani- 
shes’, Did not American Federation vanish equally under those circumstan- 
coat, Why this discrimination and causistry in reasoning? He excels in this 
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direction when he says ‘‘ After all quasi institutions have come to stay in every 
branch of law’’. If the reference is to ‘quasi judicial’ or ‘quasi legislative’ 
they are derived under law by delegation, or directly by statute. He further 
adds ‘Quasi means not exactly’. This is again a most imperfect way of de- 
scribing the structure of a federation. Prof. Alexandrowicz rightly called this 
as too vague a term, and added: 

z “The use of ‘Quas? in legal terminology proved meaningful in exceptional cases only. 
For instance in the expression ‘Quasi Judicial the addition of ‘quasi’ serves the purpose 
of indicating the application of approximately judicial methods in administrative pro- 
‘ceedings, It might also be conceded that in term ‘Quasi legislative powers’ the term 
‘quas?’ proved helpful to justify and explain delegation of legislation of powers to the 
Executive. But in the expression ‘Quasi Federation’ the word quasi hints at a deviation 
from the Federal principle without indicating what kind of special position a particular 
quasi Federation occupies between a unitary State and a Federation Proper.” 

The Professor further suggests to Mr. Arunachalam to rather consider India 
as a ‘federation with a vertically divided sovereignty’ than as an adminis 
trative federation. It must be clearly understood that: 

“Sovereignty is a unit and cannot be divided and what is divided in a Federal gov- 
ernment is nothing more than powers of the Government. Thus Sovereignty is in the 
Federation itself and that is in the States formed by the Union and what is retained 
by the component members is merely local autonomy in respect of certain matters.” 
Prof. J. W. Garner'® refers to porer and imperfect federal unions, the differ- 
ence being only in the degree of federalism. This appears to be a better classi- 
fication than ‘quasi federal’. But we believe the better term to be used should 
be ‘federal’, ‘more federal’ or ‘less federal’ to indicate the degree of the 
federal structure in an approximate manner. 

The opinion of Mr. Arunachalam that ‘‘the Constitutions of India and 
Canada share alike many common features that really cut across the essential 
principles of Federalism’’ is incorrect. What can be really asserted is that 
while there are certain basic features of federaliam in India such as supre- 
macy of the Constitution, division of powers and authority of Courts, yet there 
are certain unique features in the Indian Constitution peculiar to itself, some 
of which tend to suggest a leaning away from federal and towards centralisa- 
tion of power in the Union Government. Federalism varies from place to place 
and from time to time in the history of the world. A country takes unto it- 
self such a federal pattern as it could assimilate or find it necessary in its 
historical evolution. We shall now study the cases of America, India, Aus- 
tralia and Canada in their Federal characteristics. In the mode of formation 
a federal union may be formed by a voluntary agreement between a number 
of sovereign independent states for the administration of certain affairs of 
general concern such as in the U.8.A. or Australia. It may also be a unitary 
state transformed into a federal union as in Canada. In India even under 
the Government of India Act, 1985, the provinces could not be said to be in 
any sense ra n like the state of the American Union. After the political 
awakening in the Canadian era and the British quitting India in 1947 the 
‘Constitution has been framed by the people of India assembled in the Consti- 
tuent Assembly. The people of India wrought for themselves as set out in the 
preamble to the Constitution a Sovereign Democratic Republie to secure (a) 
justice, social, economic and political, (b) liberty of thought, expression, be- 
lief, faith and worship, (c) equality of status and opportunity, (d) fraternity 
assuring the dignity of the individual and unity of India. Just as the in- 
destructible union of America was carved out by the Americans, the vision in 
India was for a United India for all time with no option to the component 
states to secede. With Pakistan out, the intensity of the peoples’ wish was for 
ever preserving the unity of the rest of India. 

The Constitution of India envisaged division of powers between the Union 
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and the States. The old Indian States were also brought under the federal 
system. It was Sardar Patel’s monumental effort that welded the princely 
India and the rest of India into one. The stress and strain of what were the 
old Native States, B-States whan it had to be associated into a federal pattern 
with A-States (the old British provinces), C-States (the Chief Commissioner 
centrally administered areas) and D-Statea such as Andaman and Nicobar is- 
lands, all these required a constitutional set up of a federal type but giving 
sufficient power to the Centre, sufficient to pull together all these centrifugal ° 
and centripetal forces. The hegemony or multiple character of the people of 
Indja in their linguistic and religious differences called for a strong centre witlr 
defined enumerated powers. The States also were to be given autonomous 
powers limited by an enumerated States list. There were besides the Concur- 
rent List which enabled both the Centre and the States to legislate, the former 
having precedence. The residuary powers were necessarily left to the Centre 
though in effect after such elaboration of three lista there can be hardly any- 
thing residuary. 

While in America the state territory was unalterable, in India though the 
unity of India is assured, Parliament can re-organise the states or alter their 
boundaries (art. 4). This ia not at all -unfederal. The history and political 
reasons in India necessitated such a pattern. Linguistic agitation and the old 
princely states being allowed to be gradually drawn into the federal structure 
all necessitated such- provisions. Now the task of princely states being absorb- 
ed is over and even the concept of B-States has vanished with the first consti- 
tutional amendment of 1951, Part A and B States now having same charac- 
teristics and federal governance. The linguistic urge had been subsequently 
nearly satiated with the reorganisation of states on a linguistic basis conse- 
quent on the States of fourteen States, the classification of States Parts A and 
B and C disappearing, the old C-States merging into the neighbouring States 
and States B receiving an equal status with States A. All the states of India 
are having as their head only Governors appointed by the President of India, 
the institution of Raja Pramukh being now obsolete. Despite the power to tax, 
the states have necessarily to look up to the Centre for financial help. In the 
legialative sphere the Centre has the supremacy particularly during national 
emergencies. Nevertheless the states are autonomous with their own govern- 
ment, its law-making Legislatures and its own judiciary headed by the High 
Court; all this is sufficiently federal and if the units have to lean on the cen- 
tre on certain given occasions, it cannot make the Constitution unitary. In 
fact, in normal times the Government is federal, while in emergencies, there 
is a sort of unitary control by the centre. 

This is indeed the unique and peculiar feature of Indian Federalism so as 
to weld together a variety of peoples and keeping intact the Union of India 
aa the paramount objective. A federal pattern as that of America may create 
a lot of shocks and counter-shocks dissipating the country and the indestructi- 
ble unity of India into warring units leading to the gradual disintegration of 
India into weak totalitarien principalities. Im underdeveloped countries as 
India, the American pattern is most unsuitable and we must needs have checks 
and counter-checks on the federal growth of the Indian people. That is why 
the Constitution reserves all power to the Parliament to effect territorial chan- 
ges in the unit. There is, therefore, nothing in vogue in India as the American , 
equality of the states irrespective of their sizes or population. Under the 
Indian Constitution there is no equality of representation of the States in the 
Council of States since the creation of the Federal Union was not brought 
about by any agreement between the component states. The number of mem- 
bers to the Council of States varies from 1 to 31 for the various component 
States. This is intended to be so since in the political growth States A were 
more mature than the old States B, C and D. It.was for the benefit of the 
federal nnion if more representation was given ia the forper states in the 
Council of States. 
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Again on account of the historic origin America yields: to the component 
units the right to determine their own Constitution. For the Constitution of 
the United States (1787) simply drew up the Constitution of the national gov- 
ernment leaving it in the main to the statea to continue to preserve their ori- 
ginal Constitution, or in the case of new admissions, to draw up their own 
Constitution or to amend them. But in India we had no such sovereign states 
to begin with when the Constitution of India was forged. The states were then 
mere administrative units and so in India as in Canada the Constitution em- 
braces both the Union and the States. 


*Again legislation by a state in India is subject to disallowance by the Presi- 
dent when reserved by the Governor (art. 201). This is intended to have a 
sort of control by the federal chief, the President of the Indian Republic. It 
is with this view that the Governor of a state is appointed by the Union Presi- 
dent to hold office during his pleasure (arts. 155-6). These provisions are ab- 
sent in the U.S.A. or Australia but present in Canada. But this cannot efface 
the basic federalism of India or Canada. Only the Federation of the latter are 
more controlled and regulated. 


In America national unity with state rights was reconciled by a logical divi- 
sion of everything essential to sovereignty. A dual polity was thus put in 
vogue such as dual citizenship, duality of officers and a double system of Courts 
at the federal and state level. But this was not possible in India which was 

a federal baby with divergent forces pulling and obstructing its future. Bo, 
Pf in Canada, India has only one union citizenship. Though the Union and 
States have their own public servants there is no clear cut division, one com- 
plementing the other in all necessary spheres of work. In the sphere of ad- 
ministration of justice, in India there is but one integrated system for admi- 
nistration of both the Union and State law. This unifled system has stood the 
test of time during the 150 years of British regime and no case was made to 
bifurcate the Courts into Federal and State. Too much of such division will 
affect the essential unity of India which is but a hegemony of divergent castes 
and creeds. A centripetal force was needed to bind together these antifederal 
phenomena. In America, it was all one people and who were habituated to 
state sovereignty prior to the forging of the Constitution in 1857. 


So the degree of federalism is more of historical growth. What is good 
for America is not necessarily good for India. A set rigid pattern of fede- 
ralism will not generally help in the growth of true federalism. The peoples 
of a country can take in only the required dosage of federalism as is suitable 
to their growth. Overdosage may stunt or destroy their growth. Federalism 
is not like the set pattern of coats to wear. It is a cloak of varying organised 
patterns befitting each wearer and helping him to the next and superior status 
of federalism. As we analysed earlier even in America we find the centre 
more powerful than the states. Thus there can be practical difficulty in evolv- 
ing a truly federal democracy (cent. per cent. and unalloyed). So long as the 
political consciousness, added by the economic and social factors, is not at a 
high ebb in the mass of the people, you cannot expect, a truly cent. per cent. 
federal type of government. Our imperfections are to be cured by a sort of 
direct or indirect unitary control even in a federal democracy. 


Thus the Indian system which in the main presents a federal system for 
normal times has also the unique achievement of imparting to the federal sys- 
tem the strength of a unitary system in emergencies. As we stated elsewhere 
what we do directly in India is achieved in America by an indirect dubious 
method of judicial interpretation during national emergencies. 

As Mr. Durga Das Basu in his commentary on the Constitution of India 
BAYS: ; 
“But with all the above exceptions our Constitution with its distribution of powers 
and the duty of Courts to guard that remains normally and basically a Federal Consti- 
Piston bert epecite? eran The exceptions are unique; but in cases where 


106 THE BOMBAY LAW REPORTER. (vor. txt. 


the exceptions are not attached the Federal provisions are to be applied without being 
influenced by the existence of the exceptions.” . 

Ip a way Indian federalism enshrines a principle of reconciling federation 
with nationalism. It is also a compromise between judicial supremacy and 
parliamentary sovereignty. 

Mr. Justice William O. Douglas of America in his 1955 Tagore Law Lectures * 
recognises the clear trend even in America towards ‘‘a strong and powerful 
national government.’’ The impetus for that growth has in part been dect- 
sions of the Supreme Court from the time of Chief Justice Marshall to this 
date. It has in part been the increased use by Congress of the great arseral 
of power contained in the Constitution. Powers long neglected og. power 
over inter-state commerce, have been increasingly used by the Congress since 
the turn of the twentieth century. The increased complexities of American 
life, the growth of industrialism, the disappearance of the frontier, the increa- 
se in population, the growing dependance of one part of the nation on the 
others—these were all pow pressures creating the need and demand for 
federal regulations in fields where previously only the States regulated. The 
depression of the year 1930 emphasised the need for planning by the Central 
Government. The advent of two world wars made necessary the close integra- 
tion of the national economy under the national government and the war 
powers of the Congress and the President, already mentioned, were ample for 
that purpose. 

Thus we find an admission that modern life necessitated in America a swing 
back to the unitary pattern as a necessary emergent of federalism in national 
interests. In India we have a similar problem if not worse—what with its very 
huge population, want of monetary resources necessitating pooling at the 
Centre, the dependance of one State on another for its economic growth, the 
divergent linguistic and parochial forces which create obstacles to federal pro- 

these necessitated a strong federal centre. Mr. Justice Douglas 
pithitly adds: ` 

“But India has launched on a vast programme of planning. The blueprints for 
the New India emanate from Delhi; and they embrace comprehensive programme of 
reconstruction, rehabilitation and industrialization. The Central Planning may produce 
in India problems of centralisation that perallel America’s, If ft does, it will affect the 
measure of Federalism actually existing. What is written in the constitution and in the 
reports is not always an accurate reflection of the Society covered by that legal system.” 

Mr. Justice Douglas has thus admitted that American centralism is high 
shadowing its federalism in national interests. India should copy America. 
This is his wish. But Mr. Justice Douglas adds: 

“But as the trend towards centralisation continues, the need for safeguarding the 

rights and opportunities for home rule increases. America cannot be run and managed 
from Washington D. C. alone. And if experiénce is a teacher, India too will flourish 
only if local Governments are strong and independent.” 
So it is necessary to yield a great measure of local autonomy to the states 
thongh the central federal power is made strong in national interests. This is 
what the Indian Constitution does. It is possible that the states can be given 
more power by conventions and non-interference by the centre. The latter’s 
powers should be used only when national interests and emergencies necessitate 
the same. 

On the question of dual system of Courts, Mr. Justice Douglas says: 

“The Dual system is In many respects cumbersome, expensive and productive of 
delay in the administration of justice. The Australian and Indian systems have much 
to be said for them. But the American system is part of the price we pay for federalism. 
That Federalism is quite different constitutionally from either Australia’s or India’s” 
It has presented difficulties and perplextties that the other Federal systems have not 
experienced.” 

These are indeed pregnant words, which the ‘quasi federal’ protagonists 
may ponder over. India’s federalism is unique and good for itself. It is 

~ $ e . 


VOL, LXIL] JOUBNAL, 107 


sufficiently federal. America’s federalism is not sò perfect as it is stated to 
be. It has got its own drawbacks. 

The interpretative role of a Judge in America whether he is a federalist or 
a staunch states’ fighter, is paramount. The judicial trend of interpretation 
in America has always leaned towards federal and national interests. 

So we may conclude that the Indian Constitution is mainly federal with 
unique safeguards for enforcing national unity and growth. It is no less fede- 
ral basically than America. America’s federalism, while on paper is of a higher 
degree,.in actual practice the leaning is towards centralisation in national in- 
tetests. So the legal quibble for such a term as ‘quasi federal’ has no justifica- 
tion at all. The term ‘quasi’ is a misnomer. India is federal and America more 
federal in the outlines of the Constitution. That is all that could be said. In 
practice there is net much difference between any two sets of federal countries, 
except that which is unique to her constitutional and historical growth. Ame- 
rica while more federal on paper, in practice it conserves and assumes all the 
power for the centre. India has a clean cut outline with no such doubtful 
moorings. She possesses a unique federal Constitution. Federal in normal 
times and tending to be unitary in emergencies, it is by no means unfederal 
or quasi federal, if the latter term implies something not federal or not nearly 
federal. You may call it if you want ‘federal convertible’. 


GLEANINGS. 


NEGLIGENT INJURY TO Domestic RELATIONS 


Ir is a fine tribute to the adaptability of our legal system that the principles 
of the law relating to the granting of damages for negligent interference with 
domestic relations should have been reconsidered a good half-dozen times since 
they were ‘‘settled’’ by the House of Lords in Best v. Samuel For & Co. Lid. 
({1952] 2 All E.R. 394). In the most recent of these reconsiderations, MoNeill 
v. Johnstons, ([1958] 3 All E.R. 16), Devlin J., showed the ease with which 
the Courts can recompense ‘‘sympathetic’’ claima and still draw the lines of 
remoteness clearly in the individual case. In assessing this case, the present 
writer will survey a number of developments in this field and consider the 
position which the Courts have now reached. 

The facta of McNeill v. Johnstone present no unusual difficulty but one or 
two points of novelty. The plaintiffs, husband and wife, were a United States 
Air Force officer and his French wife who had been injured by the defendant’s 
negligence in a road accident in this country. To save hospital expenses, the 
husband sent his wife to a U.S. military hospital over 150 miles from their 
home (and the husband’s base) at the time. Obtaining a month’s leave with- 
out pay, he then visited his wife in the hospital, sometimes staying in an hotel 
in the vicinity, occupying bachelor's quarters attached to the hospital or 
returning home on other business. Their claim for special damages (the wife’s 
general damages being admitted)—-one month’s salary, travelling expenses and 
hotel bills—the learned Judge allowed by half, ascribing the other half of the 
expenses incurred to the husband’s business trips. These, he pointed out, were 
not sufficiently connected with the defendant’s negligence to be within the 
bounds of compensation. 

It is now clear that the Courts will not normally grant damages merely for 
the loss of the “‘eompanionship”’ attributes of consortium. The House of 
Lords made this clear in Best v. Samuel Fox & Co., Ltd. where, as a result of 
the defendants’ negligence, the sexual capacity of the plaintiff’s husband was 
destroyed and their Lordships refused to grant damages for such logs as this 
caused the wife. Similarly, in Lampert v. astern National Omnibus Co. Lid., 
([1954] 2 All E.R. 719), Hilbery J, refused a wife’s action on the ground 
that the defendants’ negligance in injuring her and her husband’s subsequent 
withdrawal from the home were not causally connected. In such cases, only 
the medical expenses directly incurred and such outgoings as the cost of tep- 
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porary domestic help will be recoverable (see Best v. Samuel For & Co. Lid. 
per Lord Goddard, CJ., at p. 399, per Lord Porter, at p. 396; Kirkham v. 
Boughey, [1957] 8 All E.R. 158, 156, per Diplock J.). 

_ Both these cases involved actions by wives, of course, but even had the plain- 
tiffs been husbands, the observable policy is still away from granting payee 
for other than actual economic loss (of. the writer’s article ‘Injuries to Con- > 
sortium in Modern Anglo-American Law’’ (1958) 7 I.C.L.Q. 417, at pp. 480-436). 

Where the companionship element in consortium has some exceptional im- 
portance in the particular case, however, the Courts have been only too willing 
to recognise that it can have some financial counterpart. In cases such ‘ag 
the three most recent on this subject, the particular problem has bean one of 
whether a husband can be compensated when he has stayed away from his 
employment until his wife has recovered from her injuries. In Behrens 
v. Bertram Mills Circus, Lid, ([1957] 1 All E.R. 583), the plaintiff was a cir- 
cus midget whose wife, also a midget and in fact his stage-partner, had been 
injured as a result of the defendants’ failure to keep a performing elephant 
under control. Devlin, J. held that it would have been unreasonable for the 
husband to have gone on tour while his wife was unable to accompany him in 
view of their peculiar physical interdependence. When, as a result, he stayed 
in their caravan-home to enjoy her company until she had fully recovered, the 
` Court reimbursed him his lost potential earnings for this period. So, in McNeil 
v. Johnstone, the fact that the plaintiff-wife was French and had only been 
in England for some two months gave her husband greater occasion to be 
constantly with her. Where the bounds of ‘‘pecnuliar dependence” will be 
drawn, of course, we do not know: it could well cover every variety of emotional 
relationship known to husband and wife and lead away from the 1952 refusal 
to assess consortium in terms of pounds and shillings. (Had the damage been 
purely to business interests, rather than domestic, the husbands would not have 
been able to recover either as partnera (Burgess v. Florence Nightingale Hos- 
pital for Gentlewomen [1955] 1 All E.R. 511), or as employers (Inland 
Revenue Commissioners v. Hambrook [1956] All E.R. 338). 

Later in 1957 came Kirkham v. Boughey, in which the fact-sitnation closely 
resembled that of McNeill v. Johnstone. There, the husband refused to 
return to his position in Nigeria but insisted on staying in this country to be 
near his injured wife. As a result, he was compelled to take employment at a 
substantially lower salary but Diplock, J. refused to allow him his lost earn- 
ings as special damages. His claim, the learned Judge pointed out, was not 
based on loss of consortium, on the expenditure of money as part of the duty 
of maintenance (hospital expenses and visits) or on any hypothetical duty of 
care owed to the husband qua husband. It was, in fact, damnum absque 
injuria. Diplock, J., distinguished Behrens v. Bertram Mills Circus, Lid. by 
pointing out that the snm there claimed (£170 after deductions for other 
items) was so small that had the husband actually gone on tour, the cost of 
hiring domestic help together with the damages for loss of consortium would 
have exceeded the earnings lost by staying at home. If so, he concluded, the 
proper step to take was to mitigate damages by staying away from work. 

In McNeill v. Johnstone, however, on a basically similar set of facts, 
Devlin, J., found himself compelled to explain a point of difference between 
his reasoning and that of Diplock, J.—a difference which really goes to the 
ultimate object of the law of torts. Liability having been established or 
admitted, the assessment of damages must be on the basis that the plaintiff is 
to be ‘‘put in the same position, so far as money can do it, as if the wrong 
had not been done to him’’ ([1958] 8 All E.R., at p. 19). Starting from this 
obligation to compensate, therefore, Devlin, J., examined the alternatives: the 
plaintiff (i) could have had his wife treated nearer their home and then claim- 
ed the hospital fees from the defendant, or (ii) he could have had her treated 
in the U.S.A.F. hospital, not travelled to see her and claimed damages for 
the logs of her consortium, or (iii) he could have behaved as in fact he did 
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and claimed his lost earnings, and the expenses of hospital visits. In all the 
circumstances, the third course of action was no more unreasonable than either 
of the other two and since they would have yielded compensation, the third 
should do the same. 

» <A number of points arise from a comparison of these two cases. In both 
of them, different criteria are used to measure the remoteness of the loss in- 
qurred and it is interesting to note that, had the McNeill criterion been applied 
to Kirkkam’s case, the plaintiff may well have recovered his lost earnings as 
an alternative to his potential claim for lost consortium, despite Devlin, J.’s 
claims to the contrary. The point is that neither test—the ‘‘least-financial- 
loss’? standard by which Diplock, J. explained Behrens v. Bertram Mills 
Circus, Ltd., or the ‘‘alternative-to-consortium’’ suggestion of Devlin, J. 
-—can be adequate by themselves. First, if we are to ask simply which course 
of action cuts down the expenses incurred, we will be using an ez post facto 
criterion—completely disregarding the unpredictability of potential losses 
and the impossibility of making an accurate choice of the most mitigat- 
ing course of action. Just as important, this test can take no account of the 
human desirability of the alternative actions or of the peculiar situations of 
dependence which may arise (see above). In cases like this, perhaps a bald 
financial determination of which was the wiser course to take may do no jus- 
tice at all to the relative emotional conflicts involved. 

Secondly, though, the ‘‘recompense-at-all-costs’ attitude of MeNedl cannot 
be fitted into the general legal picture very satisfactorily. Although in that 
particular case all alternative courses would have yielded comparable amounts, 
there will often be no factual relation between the size of the earnings for- 
gone and potential damages for lost consortium. So although the claims may 
be alternatives by coincidence in some cases, in many instances (see, 
c.g., Behrens v. Bertram Mills Circus, Lid.; Kirkham v. Boughey) they will 
be completely unconnected. 

The writer would suggest instead a rephrasing of the test in terms common 
to the whole law of torta—whether or not the plaintiff’s mitigation of his 
losses by temporarily giving up work was reasonable in the circumstances. 
Then, although a comparison of actnal cash valuea would play an important 
part in assessing ‘‘reasonableness’’ retrospectively, the Courts would always 
have to consider the extent of the plaintiff’s knowledge of the situation at the 
time he acted: peculiar need of husband for wife (or vices versa), the fre- 
quency of visits as related to the seriousness of the injury, the most suitable 
time to recommence work (remembering that the health of the patient rather 
than the pleasure of the visitor should be the primary concern: see [1957] 
3 All E.R., at pp. 156-157). In no case need there be any estimate of the value 
of the consortium for purposes of comparison or otherwise but the simple con- 
sideration of the subjective reasonableness of the husband’s intervention. 
Even the hypothetical possibility of total resignation in order to comfort an 
ailing wife will, of see have to be weighed in the same scales: those of 
reasonableness. Which, of course, may perhaps lead to fairness—but not to 
predictability L.J. 


PERJURY: Crvm LIABILITY 


Ar the end of the Trinity term Lord Goddard, C.J., held in Hargreaves v. 
Breiherton ([1958] 3 All E.R. 122) that an action for damages for perjury 
will not lie at the suit of a person alleged to have been damnified by false 
evidence given against him. Much old authority was quoted for the propo- 
sition that perjury did not provide a cause of action for damages; thus, in 
Damport v. Sympson ((1596] 2 Cro. Eliz. 520) the Court said that, there be- 
ing no precedent, it was good argument that the action would not lie, and in 
Eyres v. Sedgewicke ([1620] 2 Cod Jac. 601) the Court put the matter on the ` 
ground of publis convenience “and policy. To come to more modern times, in 


110 THH BOMBAY LAW RHPORTER. [vou Lx, 


Watson v. McEwan ([1905] A.C., at p. 486) Lord Halsbury, L.C., stated it to 
be settled law that “the remedy against a witness who had given evidence 
which is false and injurious to another is to indict him for perjury’’, and his 
Lordship went on to say that the conduct of legal procedure by the Courts 
involved, of necessity, the immunity of witnesses from actions being brought , 
against them in respect of the evidence they had given. The plaintiff in the 
case here under review relied on equally respectable authority showing 
(Coke’s Inst. ITI c. 74) that an action could have been brought in the Star 
Chamber by way of civil remedy for damages, and that in Lord Ellenboxough’s 
view in Amey v. Long ([1807] 1 Camp. 14) an action for damages would lfe 
collaterally with a prosecution. Lord Goddard, C.J., in his judgment con- 
ceded that the passage in Coke’s Institutes had given rise to argument, but 
there was no point in going into the history of the legislation since there was 
modern authority on the matter and although the point had been raised as 
long ago as the reign of Elizabeth I there was no case in which the action had 
been held to lie. As Jarvis, C.J., had pointed ont in Revis v. Smith ([1856] 
18 C.B. 126), it would be most inconvenient if an action for damages for 
alleged perjury, could be brought, when no one had been convicted of perjury, 
merely on the allegation of a person who said that perjury had been com- 
mitted by which he had been damnified. Whether it is really desirable that 
a person who commits a deliberate act of falsehood in the course of legal pro- 
ceedings should be exempted from any civil liability is a question which is, per- 
haps, not easy to answer; but whatever view is taken, the old authorities 
should not, we think, stand in the way of a fresh assessment of the 
problem.—L.J. 


“‘ HOUSEHOLD”? 


Tams word is important in many different connections. An obvious example 
is a gift in a will to the testator’s ‘‘household servant,’’ but ita interpretation 
is of consequence in other ways and s. 269(5) of the Public Health Act, 1936, 
may be referred to by way of illustration. Section 269 empowers local autho- 
tities to control the use of movable dwellings, but sub-s. (5) provides that it 
shall not apply to a case where the movable dwelling is kept by its owner 
on land which he occupies in connection with his dwelling-house and is used 
for habitation by ‘‘members of his household.’ Who are the ‘‘members of 
his household’’! 

Be Draz; Savile v. Yeatman (1887), 57 L.T. 475, may supply an answer to 
this question. A testator bequeathed six months’ wages to each of his ‘‘house- 
hold servants’’ who should have been in his service for one year previously to 
his death. The problem arose as to the meaning of the words ‘‘household 
servanta” and Kay, J., found that they meant ‘‘the testator’s servants who 
formed part of his household—that is to say, who boarded in the mansion 
house and took their meals there at the expense of the testator.’’ His Lord- 
ship concluded that the testator’s coachmen and grooms, who did not board 
in the house, were not included in the gift as they were not members of his 
‘*household.’’ 

It seems that the term ‘‘household’’ may only apply to an establishment 
of which the person in question is the head. This follows from English v. 
Western [1940] 2 K.B. 156 where a policy of motor insurance excluded inabi- 
lity in the event, inter alia, of injury to any member of ‘‘the assured’s house- 
hold.” The assured, a boy of seventeen, caused injury to his sister (they 
both lived with their father) in an accident and the clause referred to, which 
was found to be ambiguous, was construed contra vroferentes as meaning any 
member of the household of which he (the assured) was head. The sister was 
not, therefore, a member of ‘‘the assured’s house-hold.’’? Wawansea Mutual 
> Insurance Co. v. Bell [1957] 8.0.R. 581 was a very similar case. The Supreme 
Court of Canada was asked to interpret a policy of motor insurance which 
exPresaly excluded liability in respect of the driving by the insured of any 
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automobile owned by ‘‘any person or persons of the household of which the 
insured is a member.’’ The insured lived with an elder brother and while he 
was driving his brother’s car he caused injury to another. Evidence establish- 
ed that the insured paid board to his brother, that his stay with him was of 
aby temporary character, that he was not under the control of his brother and 
at it could not be said that he shared any responsibility of a householder. 
The Court decided that the insured was not a member of his brother’s house- 
hold and for that reason the policy extended to the risk. 

In the course of his judgment Rand, J., distinguished between a person 
“af? a household and a person ‘‘in’’ a household. Although the insured was 
not a member ‘‘of’’ his brother’s household, like the uncle in Home Insurance 
Co. v. Pettit (1982), 143 8. 839, who was temporarily a guest in the home of 
the insured’s father, he may well have been ‘‘in’’ it during the period of his 


y. 

The word ‘‘household’’ is also important when used in a rather different 
sense. The meaning of the word ‘‘ iture’’ was considered at 102 Sol. J. 
767, but what passes under a gift of ‘‘household furniture’’ or ‘‘household 
goods” (terms which appear to be synonymous) or ‘‘household effects”? 
Household furniture or goods would seem to include all personal chattels 
which contribute to the use or convenience of the householder in the house 
(Nicholls v. Osborn [1727], 2 P. Wms. 419) or to the ornament of the dwell- 
ing (Field v. Peckett (No. 2) [1861], 30 L.J. Ch. 813) but not such things as 
victuals, guns and pistols used in riding or shooting game. The clock of the 
house falls within the expression ‘‘household goods” if it is not a fix- 
ture (Slanning v. Style [1734], 3 P. Wms. 334). 

The term ‘‘household effects’’ receives a much wider interpretation. For 
example, in Re Wavertree; Rutherford v. Hall-Walker [1933] 1 Ch. 887 a 
bequest of ‘‘household effects’’ was held to pass motor cars, consumable stores, 

garden implements and tools and movable plants and in Johnston v. 
Soak [1953] V.L.R. 678 it was decided that a similar gift included a motor car. 
In that case Lowe, A-C.J., found that ‘‘the natural meaning of household 
effects confirms, that without more all household property used or intended to 
be used in the ordinary operation of her home is included in the expression 
used by the deceased.’’ 

A bequest of ‘‘all my household and personal furniture and effects” may 
also pass a motor car. This was decided in Re Laverton [1954] N.Z.L.R. 612 
but, as Gresson, J., remarked, ‘‘every case must be considered upon the facts 
and circumstances of the case; no two are identical.’’—8J. 


New Mux and Dammes REGULATIONS 


Tue Milk and Dairies (General) Regulations, S.I. 1959 No. 277, which came 
into operation on March 8, bring the former regulations up to date in the 
light of modern methods of milk production. Mauch of the existing procedure 
is simplified, so facilitating the production, handling and distribution of milk 
in up-to-date hygienic conditions. The changes made by the new regulations 
include modification of the registration required of a milk distributor who now 
has to be registered only with the local authority in whose area the premises 
from which the milk is distributed are situated: provision for payment of com- 
pensation by a local authority to a person sustaining damage or loss through 
being debarred from certain employment connected with milk because he is or 
has been in contact with a sufferer from a disease liable to cause infection of 
milk: widening of conditions for payment of compensation to farmers in con- 
nection with the serving of an infected milk notice, such a notice concerning 
tuberculosis now remaining in force until withdrawn instead of requiring 
renewal every twenty-four hours: when engaged in milking cows or in handl- 
ing milk in open containers persons are now required to wear clean and wash- 
able overalls and head covering: open cuts and abrasions must be covered with 
a waterproof dressing and spitting and use of tobacco are prohibited: milk 
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vessels and appliances must. be cleansed ‘in a place where they are not liable 

to become contaminated and certain exemptions are granted in respect of bottles 
effectively cleansed in a bottle-washing machine: in certain circumstances suit- 
able and properly trapped internal drains are permitted in a milking house 
not used for the housing of cows, and the Minister may permit milk to be co0l~om 
E a ee ar Dg house not used for the housing of cows 
which are e- and where the milk passes direct to the ch i 
which it will be cooled.—8.J. £ i 


REVIEWS. 


The Trial of August Sangret. By MAODONALD CRITOHLEY, M.D. LONDON: Wil- 
liam Hodge & Co. Ltd. 1959. Demi 8vo. Pages xxuiv-+233. Price: 18s. 


Tams is an account of the murder trial of one August Sangret, a Canadian 
soldier of mixed blood. He murdered a girl of nineteen years of age who had 
drifted from one job to another. She was of a remarkable character, for 
although loose in morals, she was comparatively well-read and of considerable 
religious convictions. Sangret killed the girl stabbing her with a knife and 
smashing her head with a birch stake. This trial is of considerable medical 
interest, especially in the reconstruction of the akull from many small fragments 
of bones. It draws attention to the illiteracy of many of the troops, and por- 
trays a vivid picture of camp followers and their strange life. Sangret was 
convicted and duly hanged. The characters of the chief actors hold attention 
of the reader throughout. 


Supreme Court Digest of Labour Law Cases. By V. B. Kauer. BOMBAY: 
. Thacker & Company Limited, Rampart Row, Fort. 1959. Demi 8vo. 
Pages xv-+259. Price: Rs. 12. 


Tms is a digest of Labour Law Cases decided by the Supreme Court of 
India. The Supreme Court does not seat as a regular Court of Appeal over 
Industrial Tribunals, but it has extraordinary powers to grant to aggrieved 
parties special leave to appeal from the decision of any inferior Tribunal. 
Parties aggrieved by the decisions of Industrial Tribunals approach the 
Supreme Court and this has resulted in developing the case law on the sub- 
ject. The decisions embodied in this volume enunciate principles and lay 
down norms by which all sections of the industry must govern themselves. 
They also serve as useful pointers for guidance to the adjudicators. Copious 
extracts from judgments have been given. The subject head notes have been 
alphabetically arranged so that on a given point it is possible to know what 
the Court has said. Decisions reported upto January, 1959, have been includ- 
ed in the body of the book. This book is sure to ‘prove useful to those who 
have to deal with labour legislation in any capacity. 


‘The Sale of Flats. By Evwarp F. GEORGE, LL.B. Lonpon: Sweet & Max- 
well Limited, 2 & 3 Chancery Lane. Second Edition. 1959. Demi 8vo. 
Pages xxtv-+-222. Price: 27s. 6d. 

In this book, which is first of its kind, the learned author deals with all 
aspects of flat sales. A new edition of this book became necessary owing to 
changes in the law. Several statutes made changes which necessitated the 
entire revision of the first edition. A fresh chapter dealing with co-operative 
flat scheme has been newly added. The utility of a work of this kind.cannot 
be gainsaid. 
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DOCTRINE OF DUAL OWNERSHIP OF BUILDING LEASES UNDER THE 
‘BOMBAY RENTS ACT OF 1947.* 


Racenriy, interesting controversies regarding the right of the occupant of 
the building owned by the tenants and constructed on the plots of the landlords 
have led to the discussion of recognition of the Doctrine of Dual Ownership of 
property under the Act. The Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, does not directly. deal with it. We have s. 6(8) defining 
‘‘premises’’ as meaning, amongst others, any land not being used for agricul- 
tural purposes and Part II, dealing with the applicability of the Act to 
‘‘premises’’ let out for residence ete. Section 15 of the Act prohibits transfer 
or assignment or sub-letting, except to the extent to which the transfer ete., is 
saved by the Notifications issned by the Government, under the proviso of 
the section. None of the Notifications issued so far, deals with a normal case 
of a tenant taking a plot on lease for building purposes and constructing a 
building and letting out the same to other tenants. 

The first occasion for deciding a case, not covered by the Notifications under 
8. 15, arose in Vinayak Gopal v. Lazman Kashinath,'’ in which it was held 
that the mere fact that the plot cannot be used for residence, unless it is built 
upon, is no ground for excluding the plot out of s. 6(1) of the Rent Act. At 
page 596 his Lordship, Gajendragadkar J. observed 

“_..Prima facie, it appears. to be reasonable that, just as the building constructed by 
the leasea, when let for residence, attracts the provisions of the Act, the open plot on 
which the building is erected for the purpose of letting it out for residence according to 
the terms of the original lease should also be regarded as constituting premises let out 
for residence. The right of residence is exercised both tn regard to building and with 
regard to the open plot on which the buflding stands. In a sense, the open plot and the 
building constructed on it are so inextricably joined together that it would be Idle to 
contend that it is only the building which is used for residence and not the open plot. 
The premises which are let for residence to the actual occupants would, therefore, 
include, not only the buflding, but also the land on which the building stands;...” 

It is interesting to note that in this case it was also held that the occu- 
pant of the building would not become a subtenant and s. 15 would not be 
violated; the reasoning was (p. 597): 

“ ..When a builder lets out a building to his tenanta, technically he is not leasing 
out the open plot which has been let to him by the lessor, but he is letting out the 
structure built by him. If it is permissible to draw a distinction between the open plot 
which is the subject-matter of the first Isase and the building which is the subject- 
matter of the second lease, then s. 15 may not affect the rights of actual occupants let 
in by the builder of the building. No doubt, this distinction may appear to be technical 
and notional; but,...some of the unusual features which building leases of this kind 
disclose are inevitable result of the doctrine of dual ownership recognised under the 
Indian Law.” 

This doctrine of dual ownership has no room for operation, it appears, in 
a case where under an agreement between the lessor and the lessee, the lessee 
constructs the building at his own costa but agrees that the ownership of the 
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building shall vest in the lessor. In Bhatia Co-operative Society v. Patel,® 
the Supreme Court had an occasion to consider the applicability of the Rent 
Act to the plot or premises. In this case, the plot belonged to the Local 
Authority and was exempt from the operation of the Act, under s. 41(1) of 
the Act. It was leased out for constructing a building under an agreem 
that the building on completion would belong to the Local Authority. The 
building was constructed by the lessee at his own costs, as per terms of the 
agreement, and a portion of it was leased out to a tenant. In a suit for 
ejectment filed by the original lessee against the occupants of the building, 
the question arose, whether the building was exempt from the Rent Act arfd 
it was held that it was, because it belonged to the Local Authority ie. original 
lessor of the plot. This decision of the Supreme Court was cited before their 
Lordships in Vinayak Gopal’s case cited above and an argument was raised 
that in a case like this, where the plot and the building both vest in the lessor, 
the occupants of the premises let in by the lessee would fall within the mis- 
chief of s. 15; but it was rejected in the following terms (p. 597): 

“...It would be noticed that this is a special type of case where the duality of 
ownership can have no play....and perhaps the question as to whether s. 15 would 
apply to the leases executed in favour of the occupants may have to be considered when 
it arises. But if tt is held that the rights of the occupants... are hit by s 15, it would 
not be difficult for the State Government to protect the tenants’ rights by issuing 
appropriate notification under the relevant provisions of ss. 2 and 6 of the Act.” 

So far, no notification covering a case like this appears to have been issued 
by the Government. But a more interesting situation arose in a very recent 
* pronouncement of the Supreme Court in Dr. K. A. Dkairyawan v. J. R, Thakur? 
In this case, a parcel of land was leased out by the lessor to the lessee for 
twenty-one years, under an agreement that the lessee should construct a 
building on the land at the cost of Ra. 10,000 or more, within six months from. 
the date of lease, and on the termination of the lease, either at the end of 
twenty-one years or earlier, the lessee had to surrender the possession includ- 
ing the building to lessor, without any compensation. The lessee constructed 
the building and let out the same to tenants. On the expiry of the term of 
the lease, the original lessor sued for a declaration against his lessee that he 
was entitled to the building, possession of the same, and receive rent of the 
same. The leasee’s defence was that the lessor was not entitled to the declara- 
tion sought, but only to the rent of the land as per original lease to which the 
Rent Act applied. It was common ground that the land on which the 
building stood was protected by the Rent Act. Upon the construction of the 
- terms of the lease, it was found that what was demised was only the land to 
the lessee and not the building. It was also found that none of the clauses of 
the lease positively stated that the building to be erected on the demised land 
would be of the ownership of the lessor and that the building would 
be deemed to have bean leased to the lessee along with the demised land. 
It was found that on a proper construction of the lease, the ownership 
of the building was with the lessee, in which the lessor had no right 
while the lease subsisted. But it was held that it was open to the lessee by a 
special contract to hand over the building to the lessor without any compensa- 
tion at the end of the term of the lease. Since the term of the lease had 
expired the Supreme Court granted the declaration in favour of the lessor 
as prayed for. It is rather interesting to note the arguments put forward 
against the lessor. Firstly, it was urged that even if there had been no 
demise of the building, possession of it could not be awarded to the lessor un- 
til the lease had been determined, which in law, it was argued, could not be 
determined so long as the lessee could not be evicted from the demised land of 
which he was a tenant within the meaning of the Rent Act and of which he 
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became a statutory tenant.. But’ this argument was rejected in the following 
terms: 

“The Rent Act does not provide for the continuation of the lease beyond the speci- 
fied period stated therein and all that the Act does is to give to the person, who continues 
ge emain in possesion; although the period of the lease: has comp. to ah end, the status 
"of a statutory tenant.” 

In passing, it may be observed, that for all practical purposes, however, 
when a tenant becomes a statutory tenant, he holds on the same terms as 
beforeeand the Rent Act superimposes a disability on the landlord to claim 
Possession, except on the grounds enumerated in the Act. The main difficulty 
was that the lessee was the statutory tenant of the land and the building, which 
was not demised, was on the very land. To recall the observations of his 
Lordship, Gajendragadkar J., in Vinayak’s case, cited above, the open plot 
and the building constructed on it, are so inextricably joined together, that it 
would be idle to contend that it is only the building which is used for residence 
and not the land. If so, here was a case, where so far as the land was con- 
cerned, admittedly, the tenant enjoyed the protection of the Rent Act. But 
it was held that the defence did not hold good against the lessor, although 
the enjoyment of the building cannot be conceived apart from the enjoyment 
of the land beneath. 

The second argument put forward against the lessor was that he could not 

get the declaration because he could not realise the rent, without entering 
upon the land on which the building had been constructed. It was rejected 
on a short ground that the lessor had not claimed a declaration to that effect. 
It is significant to note that their Lordships have nowhere suggested in this 
ease that on account of specific agreement by the lessee to hand over the 
building to the lessor, the statutory right of the lessee in respect of the land 
heneath, had become extinct. On the contrary, the case is decided on the 
admitted basis, that the tenant continued to enjoy the protection of the Rent 
Act, in respect of the land. If so, can we dismiss the query of the tenant as 
unjust or irrelevant, if he were to say, 
“while on the one hand, you have conceded my right to the land as a statutory tenant 
you have rendered it ineffective or illusory, by granting a declaration to the lessor that 
he is entitled to the rent of the building, on the other, although the enjoyment of the 
building cannot be conceived independent of the enjoyment of the land.” 

This indeed is a troublesome question difficult to answer in theory. There 
is no room for the operation of the doctrine of merger either in such a case. 

It is respectfully submitted that in view of the present case law suitable 
amendments in s. 4, s. 15 and the introduction of an additional section by the 
Legislature, with a view to precisely regulate the rights of the parties in such 
cases, may be useful. 


SECTION 113 OF THE BOMBAY LOCAL BOARDS ACT, 1923, AND 
CIVIL REVISION APPLICATIONS.* 


In various Acts concerning local bodies remedy against the quantum of 
taxation is provided by way of an appeal to a Magistrate. In the Bombay 
Local Boards Act, 1928, that provision is made in s. 118. In the Bombay 
Municipal Boroughs Act, 1925, that provision is made at s. 110(1) and in the 
Bombay District Municipal Act, 1901, that is provided at s. 86(2). These pro- 
visions in different Acts are very similar to each other and. eventually some 
times they lead to an erroneous impreasion in respect of further remedies 
against the decision of the Magistrate. The subject of the present article is 
the remedy allowed at the High Court of Bombay of Civil Revision Applica- 
tion as directed against the decision of a Magistrate acting under s. 118 of the 
Bombay Local Boards Act. 
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Firstly, it may be mentioned that a Magistrate sitting as an appeal autho 
rity under s. 118 of the Local Boards Act, though a Judicial Magistrate, is 
not an inferior Criminal Court for the purposes of ss. 485, 438 and 439 of the 
Criminal Procedure Code, and it has been held! that no remedy by way of a 
criminal revision application is available against his decision. Further it may 


be noted that proceedings before a Magistrate in general under the local bodies™ 


Acta in a taxation appeal are in the nature of a civil proceeding. But it has 
been held? that a Magistrate acting under the provisions of g. 86 of the Dis-* 
trict Municipal Act (before amendment and addition of s. 86(2) and 8§(A) ) 
is not a civil Court but is a persona designata and as such no civil revision 
application lies against his decision to the High Court under the provisions of 
g. 115 of the Civil Procedure Code. 

A change in law has been effected especially in respect of Municipal Acts’ 
by addition of s. 110(3) and 111(1) to the Municipal Boroughs Act, and 
s. 86(2) and 86(4) to the District Municipal Act whereby a special remedy 
of revision is provided to the District Court against the decision of the 
trate who is acting respectively under the provisions of s. 110(1) and s. 86(2) 
of the said Acta. By course of judicial decisions it has been held? and the 
ratio decidendt of these decisions is that the District Court acting as a revi- 
sional authority over the decision of the Magistrate is a Civil Court and hence 
the High Court has jurisdiction to interfere with his decision under the pro- 
visions of s. 115 of the Civil Procedure Code. Consequently, revision appli- 
cations against the decision of the District Court in this behalf are proceeded 
with as civil revision applications and as this remedy under s. 115 is available 
. there has been no occasion under the said Municipal Acts to invoke the pro- 
visions of arts. 226 and 227 of the Constitution of India and no special civil 
- applications are filed in this behalf. It may also be mentioned that these 
proceedings though initially against the order of a Judicial Magistrate are 
treated as matters on the civil side. 

At this stage it may be observed that in the Bombay Local Boards Act there 
is no provision of revision against the decision of a Magistrate acting under 
s. 118 of the Act, as there is no parallel provision in the Bombay Local Boards 
Act similar to gs. 110(3) and 111 1) of the Municipal Boroughs Act and as. 86(2) 
and 86(A) of the District Municipal Act, providing special remedy of revi- 
sion to the District Court. It is, therefore, evident that there can be no remedy 
to the District Court by way of revision under the Local Boards Act. Conse- 
quently there is no further question of the High Court sitting in revision over 
the decision of the District Court (which alone can be treated as a subordi- 
nate civil Court). The Magistrate acting under s. 113 of the Bombay Local 
Boards Act is decidedly a persona designata and no remedy to the High Court 
against his decision appears to be available under the provisions of s. 115 of 
the Civil Procedure Code. 

Reverting over to the main theme which arises out of certain directions in 
the unreported decision of Special Civil Application No. 2526 of 1955 filed 
in the High Court and the necessary facts of which are narrated at the re- 
ported case of District Local Board, W.K.:v. Kutuballs® (which was the same 
case as ‘that.of Special Civil Application No. 2626 of 1955 and which was 
converted into a O.R.A.). The facts of this case are that the Judicial Magis- 
trate at Shahada acting under s. 113 of the Local Boards Act gave some deci- 
sion against the Local Board of West Khandesh. The Local Board thereupon 
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filed a criminal revision application under s. 435 of the Criminal Procedure 
Code in the Court of the Sessions Judge of West Khandesh alleging that the 
provisions of s. 113 of the Local Boards Act provides appeal only against the 
demand notice and the appeal was not competent before the Magistrate as 

eeidmittedly no demand notice in that case was issued and hence the Magis- 
trate was not competent to hear the appeal and that he had acted without 
jurisdiction. The Additional Sessions Judge who heard the petition did hold 
that under s. 113 of the Local Boards Act an appeal to a Magistrate withoul 
demard notice was not competent but also held that the Magistrate so acting 
was not an inferior criminal Court within the meaning of s. 435 of the Crimi- 
nal Procedure Code and hence he rejected the Local Board’s revision petition. 
Against this decision the Local Board filed the above mentioned Special Civil 
Application No. 2526 of 1955 wherein the High Court gave direction that the 
Local Board might file a civil revision application against the order of the 
Magistrate himself. The following is quoted im that behalf from Dtstrict Local 
Board, W.K. v. Ktutuballs (p. 1236) :— 

“From this decision of the learned Additional Sessions Judge, West Khandesh, the 
Local Board approached the High Court by way of an application under arta. 228 and 227 
of the Constitution of India. That application was heard by a Division Bench of this 
Court consisting of the learned Chief Justice and Mr. Justice Dixit. It was Special 
Civil Application No. 2526 of 1955. The learned Chief Justice and Mr. Justice Dixit 
upheld the view taken by the learned Additional Sessions Judge, West Khandesh, and 
held that under the Bombay Local Boards Act no criminal revision application lay 
from an order passed in appeal under s. 113. While passing this order the High Court 
directed that the Local Board might file a civil revision application, wherem they might 
challenge the order made by the learned Judicial: Magistrate, First Class, Shahada, in 
the appeal decided by him under s. 113 of the Act.” 

It may further be mentioned that the matter thereafter was proceeded further 
as a Civil Revision Application No. 1822 of 1955 and the application was al 
lowed as is reported at 60 Bom.L.R. 1236. 

After the decision of Special Civil Application No. 2526 of 1955, applica- 
tion matters directed against the decision of the Magistrate acting under s. 113 
of the Bombay Local Boards Act are filed and proceeded with as civil revision 
applications as under the provisions of s. 115 of the Civil Procedure Code. 

In view of the earlier cited cases it is the accepted view that civil revision 
under s. 115 of the Civil Procedure Code is not available against the order 
of the Magistrate and that, that remedy is available only against the decision 
of the District Court, as the District Court has been held as a subordinate 
civil Court. 

No remedy of revision by a special provision in the Local Boards Act is 
provided to the District Court and consequently the remedy of civil revision 
pplication to High Court under s. 115 cannot become available. It appears 
that at the stage of the decision of the Special Civil Application No. 2526 of 
1955 it was not made clear to their Lordships that there is no provision in the 
Bombay Local Boards Act similar to s. 110(3) and s. 111(1) of the Municipal 
Boroughs Act. Even then it still remains that the civil revision application 
was directed against the order of the Magistrate himself. With great respect, 
it may be mentioned that the directions of their Lordships in Special Civil 
Application No. 2526 of 1955 ought to have been to file a Special Civil Appli- 
cation against the order of the Magistrate and the direction of their Lordships 
to file a civil revision application against the Order of the Magistrate and 
the implications thereof are in direct conflict with the earlier decisions of the 
High Court referred to above and hence the said decision of Special Civil 
Application No. 2526 of 1955 and its implications which are further ratified 
by the decision reported at 60 Bom.L.R 1235 need to be reconsidered. 
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GLEANINGS. 


Inguttiva Conpucr 


Some of our readers will have noticed in the Press not long ago a charggy. 
against two men of insulting conduct likely to cause a breach of the peace, 
contrary to the Public Order Act, 1936, s. 5. The men had been walking along, 
a street with paint pots and brushes with the idea, apparently, of painting some 
slogan or other words on the house of Mr. John Stonehouse, MLP. A. police 
constable knew in advance of their intention and stopped them as they were 
about to start work on the house. The magistrate before whom they were 
Lrought commended the constable for preventing the crime but dismissed the 
charge on the ground that, since the men had done nothing insulting as yet, 
they had not been guilty of any conduct likely to provoke a breach of the peace. 
It would be hard on painters if merely carrying their tools of trade were likely 
to result in a charge being brought against them! It is possible, however, that 
a charge of attempting to commit malicious damage could have been brought 
on the analogy of R. v. Taylor, (1859) 1 F. & F. 511. In that case Taylor had 
knelt down by a hayrick and struck a match intending to fire it, but, on notic- 
ing that he was being watched, he blew out the match and desisted from his 
attempt. It was held that he was rightly convicted of attempting to set fire 
to the rick.—SJ. 


SEEVANT INJURED on ANOTHER’S PREMISES 


A MASTER’S duty to his servant includes a duty to make the master’s pre- 
mises where the servant works as safe as reasonable care can make them (Taylor 
v. Sims [1942] 2 All E.R. 375). This is not a warranty of safety but it is a 
higher duty than the duty of an invitor to an invitee because in the case of an 
invites it is a defence to prove that the matter complained of was obvious. In 
the case of a servant injured on his master’s premises, although knowledge of 
the danger may have some influence on the question of contributory negligence, 
it is not a defence (Smith v. Baker [1891] A.C. 825). 

It is probable that the above rule is not substantially affected by the Oceu- 
piers’ Liability Act, 1957. Section 5 of that Act lays down that the common 
duty of care (‘‘to take such care as in all the circumstances of the case is 
reasonable to see that the visitor will be reasonably safe in using the premises 
for the purposes for which he is invited or permitted by the occupier to be 
there”: s. 2(2)), is owed to persons who enter premises in exercise of a right 
conferred by contract. It seems clear that a servant has a right to enter his 
master’s premises by virtue of his contract of services and does so enter there- 
by. By s. 2(5) it is laid down that the common duty of care does not impose 
on an occupier any obligation to a visitor in respect of risks willingly accepted 
as his by the visitor (the question whether a risk was so accepted to be decided 
on the same principles as in other cases in which one person owes a duty of 
care to another). This provision is a specific provision related to the general 
provision of s. 2(4) to the effect that in determining whether the occupier of 
premises has discharged the common duty of care to a visitor, regard is to be 
had to all the circumstances of the case. Consequently, in the case of master 
and servant, it seems that the principles affecting the defences open to a master 
will be the same as they are now. 


Servant on another’s premises 


Different considerations apply where the servant is working at the premises 
of another person. It has been held that in such circumstances the servant is 
an invitee of the third party and that the duty which the master owes in res- 
pect of his own premises is not owed by the master in respect of the invitor’s 
premises (see dictum in Cilia v. James [1954] 1 W.L.R. 72]). This makes a 


considerable difference to the remedies available to the servant since if 
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he knows of a danger such knowledge will be a defence to the invitor whereas 

it would not be one to a master in respect of his own premises (London Grav- 

ing Dock Co. v. Horton [1951] A.C. 787 (H.L.)). 

This is not to say that the master owes no duty to the servant in respect of 

the premises of other persons at which the servant has to work: he must ‘‘lay 
at the work’’ properly so that, for example, an employer of window cleaners 

must see that proper appliances are used by the cleaners having regard to the 

‘nature and condition of the premises the windows of which they are 

K res (Drummond v. British Building Cleaners, Lid. [1954] 1 WLR. 1434 

(CA 


Third party employing independent contractors 


The common-law position is not likely to be substantially affected by the 
Occupiers’ Liability Act in regard to the above point, but in one respect there 
is a change: in Thomson vw. Cremin, [1956] 1 W.L.R. 103 (H.L.), it was held 
that the occupier of premises as an invitor of another’s servant who is work- 
ing on his premises, is responsible for the negligence of persons who are, as 
regards the oceupier, independent contractors and whose acta caused injury 
to the workman. By virtue of s. 2(4) (b) the occupier is not to be liabfe with- 
out more if in all the circumstances he had acted reasonably in entrusting the 
work to an independent contractor and had taken such steps as he reasonably 
ought in order to satisfy himself that the contractor was competent and had 
done the work properly. 


A recent case 


A recent decision on the problem arising where a servant is injured on the 
premises of another is Smith v. Austin Lifts, Lid., and Others [1959] 1 W.LR. 
100. The accident occurred before the coming into force of the Act 
so that the old common law governed the case. It concerned a fitter whose 
job required him to service lifts. One of his jobs required him to visit the 
premises of the second defendants to service a lift of which the machine house 
was on the roof. Acces to the machine house was by a ladder to double doors 
some eleven feet above the level of the roof. The plaintiff knew the premises 
aud knew that the doors had fallen into disrepair and could not be properly 
bolted or secured. The bottom hinge of the left-hand door was broken and on 
the occasion in question the left-hand door had become wedged inwards; the 
right-hand door was swinging free unsecured but how this had come about 
was a matter for inference only, there being no direct evidence. To get into 
the machine house he climbed the ladder and held on to the left-hand wedged 
door, but it moved and he was thrown off balance so that he fell and was injur- 
ed. The Court of first instance found that the door had been wedged by some 
unknown human agency and they rejected a contention that the door had been 
blown in by the wind. 

The plaintiff sued both his employers and the occupiers and the trial Judge 
found them both liable, ascribing 20 per cent. of the blame to the’ employers 
and 80 per cent. to the occupiers. On appeal to the Court of Appeal it was 
held that they were not liable. The matter then went to the House of Lords, 
who were divided both as to the proper inferences to be drawn from the facts 
and as to liability. The majority held that the judgment of the trial Judge 
should be restored and they saw no reason to disturb the apportionment of 
blame. The basis of liability on the part of the occupiers was that the door 
was in a dangerous condition. The plaintiff did not appreciate the nature of 
the particular danger on the occasion in question, and, consequently, did not 
appreciate the risk to which he was exposed when he relied on the apparent 
security of the wedged door. To him as invitee, therefore, there was an ‘‘un- 
usual’’ or ‘‘unappreciated’’ danger of which the occupiers had failed to give 
proper warning. The test of appreciation is subjective so that liability depends 
on the actual appreciation of the particular plaintiff. The principle of London 
Graving Dock v. Horton, supra, was applied but the result did not protect this 
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cseupier because, unlike the facts in Horton’s case, the risk was not folly 
appreciated. 

Lord Denning pointed out that as a general proposition knowledge of the 
danger is not a bar but only a factor to be taken into account in considering 
whether a plaintuf willingly, accepted a risk or, to put it another way, whethemgm 
the accident was due wholly or in part to his own fault. Horton’s case was 
a particular decision on the position of a servant who sues the occupier of prey 
mises on which he is working instead of suing his employer. His Lordship also 
pointed out that Taylor v. Sims, supra, which suggests that the employer can- 
uot be sued, must be read in the light of later decisions to the effect that ‘‘em- 
ployers who send their workmen to work on the premises of others cannot 
renounce all responsibility for their safety... They must...take reasonable 
care to devise a safe system of work...and if they know or ought to know of 
a danger on the premises to which they send their men they ought to take 
reasonable care to safeguard them from it.’ —8J. 


s Tas Rowe or Law AND THE DELMI ConrERENoER 

Tae rule of law, typifying its position in the English Constitution and its 
supremacy in the English legal system, was expounded as long ago as the 15th 
century (Year Book xix, Hen. VI) in the ancient maxim: ‘‘La ley est le plus 
hautes inheritance, que le roy ad; car par la ley il meme et toutes ses sujets 
sont rules, et si la ley ne fuit, nul roi, et nul inheritance sera.’’ The accepted 
classic exposition of the place of the rule of law in the constitutional and politi- 
cal institutions of this country is that of Dicey in The Law of the Constitution. 

As Dicey had it, the rule of law forms a fundamental principle of the Consti- 
tution, and he gave it three meanings. It means, he said, in the first instance, 
the absolute supremacy or predominance of regular law as opposed to the 
influence of arbitrary power, and excludes the existence of arbitrariness, of 
prerogative, or even of wide discretionary authority, on the part of the govern- 
ment. Englishmen are ruled by the law and by the law alone; a man may with 
us be punished for breach of law but he can be punished for nothing else. 

It means again, equality before the law, or the equal subjection of all classes 
to the ordinary law of the land administered by the ordinary law Courts; the 
rule of law in this sense excludes the idea of any exemption of officials or 
others from the duty of obedience to the law which governs other citizens or 
from the jurisdiction of the ordinary tribunals. , 

The rule of law, lastly, may be used as a formula for expressing the fact 
that in this country, the law of the Constitution, the rules which in foreign 
countries naturally form part of a constitutional code, are not the source, but 
the consequence, of the rights of individuals, as defined and enforced by the 
Courts; that, in short, the principles of private law have here been by the action 
of the Courts and Parliament so extended as to determine the position of the 
Crown and of ita servants; thus the Constitution is the result of the ordinary 
law of the land. 

Whilst this may be what Dicey said about the rule of law in 1885, it was not 
what the International Commission of Jurists said in its Declaration of Delhi 
of January 10, 1959. This declaration pronounced that the commission 
‘“‘recognises that the rule of law is a dynamic concept for the expansion and 
fulfilment of which jurists are primarily responsible and which should be em- 
ployed not only to safeguard and advance civil and political rights of the indi- 
vidual in a free society, but also to establish social, economic and cultural 
conditions under which his legitimate aspirations and dignity may be realised.” - 

The commission then called on jurists in all countries to give effect in their 
own communities to the principles expressed in the conclusions above men- 
tioned. 

This is, indeed, a long way from the idealistic intellectualiam of the 19th 
century. It may, therefore, be of use and interest to recount the background 
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to the conference at Delhi which led up to- the above mentioned declaration— 
especially since it represents a most considerable development of the concept 
of the rule of law in the law of the Constitution. 

The conference at Delhi had, as a basis for discussion, a working paper which 

wp Stulated ‘‘reapect for the supreme value of human personality as the basis 
‘of all law,” and recognised that this requires not only a theoretical acceptance - 
of the individual’s spiritual and political freedom, but also the provision of a 
‘minimum standard of education and economic security. 

The tentative definition which it was proposed for the rule of law was: The 
principles, institutions and procedures, not always identical but broadly simi- 
lar, which the experience and traditions of lawyers in different countries of the 
world, often having themselves varying political structures and economic back- 
grounds, have shown to be important to protect the individual from arbitrary 
government and to enable him to enjoy the dignity of man. 

The Legislature in a free society, the document suggested, must accept certain 
minimum standards or principles of freedom for the individual, even at the 
cost of limitation of its own powers. These principles included‘a ban on retro- 
active penal legislation, the right to responsible government and the frrodoms 
of religious belief, speech, assembly and association. 

A study of the executive showed concern about the increase in delegated 
Jegislation, which, whilst recognised as a necessary and indeed inevitable prac- 
tice in modern conditions, was one which it was essential should be controlled 
ultimately by a judicial tribunal independent of the executive. 

In the criminal process it was concerned with the rights of the accused per- 
son, the definition of fair trial; and with the protection of the independance of 
the judiciary. The Attorney-General for India, in addressing the conference, - 
‘pointed to three contemporary tendencies which constituted a threat to the | 
tule of law. First, the emergence of military dictatorship which, on the pre- 
text of more efficient government, deprived the individual of the right to free 
elections and the protection of an independent judiciary. Secondly, the more 
subtle challenge posed by totalitarian regimes functioning under a facade of 
democratic institutions, in evaluating which, it was suggested, the attitude of 
the state to the individual was the only true criterion. And, thirdly, the en- 
croachments of governments, even in democratic countries, by means of dele- 
gated legislation, administrative rules, and officials who were judges in their 
own actions. Against such encroachments, it was suggested, constant vigilance 
was needed, especially perhaps in infant democracies where massive parlia- 
mentary majorities were the rule. 

The Indian Prime Minister observed that, while the rule of law was synony- 
-mous with the maintenance of civilised existence, society was constantly chang- 
ing and the law must adapt itself to these changes. The rule of law must keep 
‘pace with the rule of life. People must be allowed the opportunity to make 
changes. Where, for example, was the rule of law under foreign rule? All 

- foreign rule, all imposed rule was outside the pale of law, as was every form 
of racial discrimination. Protection of the rights of the individual was not the 
sole function of law; it had also to protect society from individuals’ selfish 
instincts. The Judge who sought to protect the individual from some action 
of the executive might be less in tune with the general mood of society than 
that executive was. 

Commenting on the report which dealt with executive power, which he him- 
self had helped to dr Lord Denning said: ‘‘When I came to this congress 
I thought of the rule of law as being essentially concerned with protection of 
the individual from arbitrary power.’’ Instead he had been struck by the 
emphasis laid, especially by emergent Asian and African countries, on such 
primary needs as efficient and uncorrupt government, a democratic Legislature 
and an independent judiciary. 

Risking the obliteration of the distinction between legal and political spherea, . 
he said that he realised that the rule of law was wider than he had thought 
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and was not limited to preventive negative function, but laid upon governments 
a positive duty—admittedly unenforceable in a court of law—to act for the 
welfare of their people. He compared this concept to the unwritten law in 
England whereby no government could evan contemplate abolishing Courts of 
Jaw or free speech, although the only sanction against that action Iay in a 
. mature and vigilant public opinion. 

This is, of course, not the first time that flights on the wings of Sotaa 
z ed conceptions have been brought down to earth to consider the facts 

o. 

This preoccupation by the conference with the facts of life was even more 
marked in the report of the legislative committee, which laid down that the 
function of the Legislature in a free society was to create and maintain condi- 
tions which would uphold the dignity of man as an individual, not only by 
recognising his civil and political rights, but also by assuring the social, edu- 
cational and economic conditions essential to the fall development of his per- 
sonality. 

Inevitably the detailed recommendations of the committees reflected an un- 
easy coexistence between the implications of these wider and narrower con- 
cepts. The legislative committee propounded that the Legislature must be res- 
trained from trespassing upon certain fundamental human rights either by 
written constitutional safeguards or by respect for established standards 
of legislative behaviour and urged, that these restraints be enforced by judicial 
sanctions—a demand resisted by Mr. Elwyn Jones, Q.C., as a denial of the 
legislative supremacy of Parliament. 

Then followed the previously cited declaration of Delhi. 

The rule of law must, now, then be redefined from what Dicey postulated in 
the calm of the 19th century so as to be, in the dynamics of the 20th century, 
a rule of justice. The conception that the rule of law rests on the judiciary is 
now outmoded. It rests, in the final analysis, on the people. 

The rule of law formerly has been held to mean that the individual must be 
protected from the legal institutions of his country. But today that meaning 
is insufficient. It is futile to speak of the liberty of tha subject to the starving 
populations of countries which are penurious and where human urgencies are 
in question. The liberty of the subject cannot be construed as a liberty to 
starve in poverty, disease and ignorance. 

The rule of law must nowadays be expanded to impose upon governmenta an 
injunction to ensure the welfare of their people. 

The rule of law is now a living theory which should not only protect and 
succour the legal and political liberties of the subject, but must, m addition, 
establish and cultivate those other conditions of society which will enable him 
to fulfil his personality. In this context the following quotation is appropriate: 
‘Salus populi eat suprema lex’? (18 Co. 189).—L.T. 


Toe Law AND Taw LAWYERS 
A Murderer’s Appeal 


Tus prisoner in Reg. v. Rafik (The Times, March 10) appealed against con- 
viction of murder as a result of a fight in the course of which a knife was used, 
on the ground that the trial Judge, McNair, J., had failed to direct the jury 
on the defencea of provocation and self-defence—despite the accused’s denial 
in crogs-examination that there had been any question of self-defence or pro- 
vocation in his fight with the deceased. The said defences or either of them 
could have arisen only on the assumption that it was the deceased who attacked 
with the knife, since otherwise the accused could not have been provoked or 
forced to defend himself. The Judge presented the issue to the jury as being 
whether the accused had attacked the deceased or vice versa, and told the jury 
that the success of the prosecution depended on their being satisfied that it 


bad 
o* 


VOL, Lx.) JOURNAL. “123 


‘was the accused who did the attacking and that the death was not accidental. 
In other words, under that direction .the jury were not to find the accused 
guilty of murder if they believed that he was attacked and the death was acci- 
dental, or entertained a doubt about it. After a brief retirement the jury found 

6 accused guilty, so that they must be taken to have concluded that the accu- 
sed went for the deceased with a knife. Accordingly, there was no room or rea- 
son, in this particular case, for any direction as to self-defence or provocation. 
The Court of Criminal Appeal (Lord Parker, C.J., Devlin and Donovan, JJ.) 
upheld.the conviction. The Lord Chief Justice, who delivered the judgment of 
ths Court, declared that it did not wish to affect the authority of those prece- 
dents which had laid down that, if any evidence existed which could support 
a verdict of manslaughter, that evidence must be left to the jury, even though 
such evidence was denied by the accused, and even though the defence was 
not raised by his counsel. 

If a man attacks another, the latter is entitled to defend himself; and the test 
as to what is fighting and what constitutes self-defence is that he who defends 
himself does not want to fight but resorts to violence merely because he is 
forced to it. Therefore the law completely exonerates the person who, while 
defending himself, knocks down his assailant and thereby unintentionally kils 
him, and his homicide is lawful: Réx v. Deana (1909, 2 Cr. App. R. 75). On 
the other hand, in no circumstances can the killing be justified or excused if 
committed under the influence of provocation in the technical sense of the term 
—that is, ‘‘some act or series of acts done by the deceased which would cause 
in any reasonable person, and actually causes in the accused, a sudden and tem- 
porary loss of control, rendering the accused so subject to passion as to make 
him for the moment not master of his mind:’’ per Devlin, J., in Rex v. Duffey 
({1949] 1 All E. R. 932). In such circumstances the homicide does not cease 
to be unlawful, though it amounts to manslaughter only: Reg. v. Mawgridge 
(1706, 17 St. Tr. 67). If sufficient evidence were present for a reasonable jury 
to infer that provocation (in the technical sense of the term) did operate, it 
is open to the jury to find a verdict of murder or manslaughter: Holmes v. 
Director of Public Proseoutions (175 L. T. Rep. 827; [1946] 2 All E. R. 124). 
And the Judge is bound to draw the jury’s attention to such supporting 
evidence, even though the accused’s counsel has not raised the defence of pro- 
vocation: Rez v. Prince ([1941] 8 All E. R. 87). It is equally his duty, in the 
absence of sufficient material for a reasonable jury to conclude that provo- 
cation operated in the above sense, to direct the jury that the available evidence 
does not suport a verdict of manslaughter: Holmes’s case. 

The Judge’s duty in the above circumstances arises from his general res- 
ponsibility as regards evidence, especially in criminal trials, where the regular 
procedure has to be strictly observed and the parties have not, as in civil 
cases, even a limited latitude to compromise over it by mutual consent. Of 
course it is for him to decide whether certain evidence which it is proposed 
to tender on behalf of one side or the other is admissible or not. Again, 
whether or not the evidence adduced amounts to a prima facia case for the 
accused to answer is a pure question of law for the Judge to determine. And 
even though the accused does put his character in issue, the Judge may in his 
discretion refuse the prosecution leave to cross-examine him as to his previous 
convictions: Maxwell v. Director of Public Prosecutions, (151 L. T. Rep. 477; 
[1985] A. C. 809). Similarly, the prosecution can only call rebutting evi- 
dence by the Judge’s permission—Reg. v. McKenna, (1956, 40 Cr. App. R. 65) 
—which must also be obtained before a party who calls a witness can treat 
him as hostile and subject him to cross-examination: Reg. v. Fraser (1956, 
40 Cr. App. R. 60). Indeed, whereas in civil proceedings the Judge has no 
power to call of his own accord a witness who he believes may be of assistance 
in the determination of the issue or issues before the Court, he has power 
in a criminal trial to call such a witness on his own initiative: Reg. v. Thomp- 
son (1876, 18 Cox O.C. 181); Rex v. Day 162 L. T. Rep. 407; (1940) 1 All 
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E. R. 402); Beg. v. Wallwork (1958, 42 Or. App. R. 158). Finally, neither 
the prosecution nor the defence is entitled to examine or cross-examine such 
a witness without the leave of the Judge: Reg. v. Cliburn, (1898, 62 J.P. 232). 
That is why the trial Judge is expected to bring to the notice of the jury 
evidence of self-defence or provocation or both—when such is fit for their consis 
deration—irrespective of such defence or defences having been put forward 
‘by or on behalf of the accused: Rex v. Hopper (118 L. T. Rep. 381; (1915) 
2 a 481) ; Kwaku Mensah v. Regem (174 L. T. Rep. 96; (1946) A. C. 88). 





Law RELATING TO ABORTION 


En 1938, at the Central Criminal Court, an indictment was preferred against 
au obstetrical surgeon alleging that he had used an instrument with intent to 
procure the miscarriage of a certain girl, contrary to the provisions of s. 58 of 
the Offences against the Person Act, 1861. It appeared that in this case, R. v. 
Bourne [1989] 1 K.B. 687, the girl in question, who was fourteen years of age, 

had been raped by a soldier and as a result had become pregnant. The defend- 
` ant formed the opinion that the continuance of the pregnancy would probably 
cause serious injury to the girl, injury so serious in fact as to justify its ter- 
mination. Another doctor took the view, that, if the girl had given birth to 
the child, she would probably have become a mental wreck. With the consent 
of the girl’s parents and as ‘‘an act of charity...unquestionably believing that 
he was doing the right thing,’’ the defendant performed the operation openly 
in hospital. Macnaghten, J., directed the jury ‘‘that the burden rests on the 
Crown to satisfy you beyond reasonable doubt that the defendant did not pro- 
eure the miscarriage of the girl in good faith for the purpose only of preserv- 
mg her life.” His Lordship added that, if they believed that the defendant 
was of the opinion, on reasonable grounds and with adequate knowledge, that 
the probable consequence of the continuance of the pregnancy would be to make 
the girl a physical or mental wreck, they were quite entitled to take the view 
that the doctor was operating for the purpose of preserving her life. In the 
event the defendant was acquitted. In a letter to The Temes (2nd September), 
the Abortion Law Reform Association restated its contention that the present 
law relating to abortion, which is based on the Act of 1861 and R. v. Bourne, 
bears no relationship to modern medical practice and they call for new legisla- 
tion ‘‘to embody specific grounds on which legal abortion can be recommended 
and performed by qualified medical practitioners.’? The Association recalls 
that in 1939 the Interdepartmental Committee on Abortion recommended the 
clarification of this aspect of the law, but in December, 1957, Mr. Butler told 
the House of Commons that he could not see the ‘‘practical need’’ for reform. 
On 8rd April of this year he was asked on what evidence he had arrived at 
this conclusion and in a written answer he simply stated: ‘‘On the decision in 
the case of R. v. Bourne.”’—S.J. 


Cump DELINQUENTS: PSYCHIATRISTS’? View 

Tur Royal Medico-Psychological Association, whose Child Psychiatry Section 
is generally regarded as being the representative body of child psychiatrists in 
this country, has now published the memorandum which it has submitted to the 
Committee of Children and Young Persons. In cases of children in need of 
care and protection or beyond control, the Association suggest that the element 
of emotional neglect is frequently of ontstanding importance and that this is 
often found in children from the many homes which are not only broken in 
the usual sense but also from those which appear to be adequate yet are really 
broken, as the parental relationship is one of indifference, or smouldering hosti- 
lity, and lacks the vital emotional quality upon which true family life depends. 
Neglect of this character can rarely be satisfactorily relieved by criticism, di- 
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rect advice or legal action but can best be prevented by the numerous commu- 
nity agencies which seek to preserve family life and arrest the deterioration of 
relationships in the home. These agencies should be encouraged to co-operate 
with the child psychiatric services and legal action should be resorted to only 
when all other methods of approach have failed. The Association are of the 
“WHinion that a certain number of older delinquent children appear to be capable 
of continuing the process of social development only within a controlled en- 
Vironment and they contend that this group is in urgent need of scientific ob- 
servatign and study. They are not the first to recommend the raising of the 
age of criminal responsibility and they argue that the utmost discretion should 
be employed in communicating the contents of psychiatric reports to parents 
or to the children concerned. Undue publicity of cases appearing before juve- 
nile Courts which, although the name of the child may be withheld, often leads 
to notoriety, should be avoided and some of the magistrates on the juvenile panel 
should come from the younger age group of family men and women. When- 
ever possible, the remand of the child at home is the procedure which they pre- 
fer, but it is the belief of the Association that there is need for an increase in 
hostel accommodation for disturbed adolescents and that greater facilities for 
the psychiatric observation and treatment in hospital of certain children from 
juvenile Courts should be made available. 

While we have never imagined that juvenile delinquency is confined to these 
shores, those who accept the doctrines of Marx must be a little disturbed to 
read of widespread hooliganism, drunkenness and theft in Moscow and other 
large Russian towns. Gangs of young people, armed with razors, knives, steel 
wires, and even revolvers, are said to roam the streets. How do the Russians. 
approach this problem? They employ day and night patrols of members of 
the Communist Youth League, armed with nothing more than their bare fists, 
to break up and correct the behaviour of these gangs of their less public-spirited 
comrades. We would not be surprised to find that there are some in these 
islands, not necessarily fellow-travellers, who are sympathetic towards the 
adoption of such methods to’ combat a certain type of offender and offence, but 
with all its failings, whatever they may be, the British approach to the young 
eriminal would seem to us to be preferable. kan 8 


WEIL: ATTESTING SOLICITOR 


Ir is well settled that the provision in a will whereby a solicitor is to be 
entitled to receive professional remuneration for his services is in the nature 
of a legacy. It would, however, be fatal to his right to receive any benefit under 
the will, if he had been one of the attesting witnesses, for he is then precluded, 
by s. 15 of the Wills Act, 1837, from claiming any beneficial interest under the 
will (Re Pooley (1833) 40 Ch.D. 1). What is the position of an attesting soli- 
citor who, by his paler as a trustee after the testator’s death, becomes 
the object of a charging clause in the will which might enable him to charge 
for his services? This exceedingly difficult question, on which there is no 
direct authority, arose in Re Royce’s Wil Trusts ([1958] 8 All ER. 
586). Wynn-Parry, J., there decided that the solicitor was disqualified, 
by s. 15 of the Act of 1887, from taking any benefit under the will even 
in those circumstances, principally upon the ground that ‘‘the only safe 
view to adopt is that if a man attests a will he should not in any way 

| be enabled to take any benefit under that will—not even if he only 
enters a class intended to benefit by the will after the will has been 
proved”. On the face of it, this seems a hard decision, particularly 
since there are authorities, such as Re Trotter ((1899) 1 Ch. 764) and Thorpe 
v. Bestwick ((1881) 6 Q.B-D. 311) which tend to show that events subsequent 
to the attestation—such as the marriage of a beneficiary to an attesting witness 
—do not render the gift invalid. It may be thought also that the right to 
charge for services “which were, in fact, rendered, would not, in normal pars 
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lance, be termed a gift, but it is, of course, too late in the day to argue that the 
inclusion in a will of a charging clause in favour of a professional trustee does 
not amount, in law, to a gift or a bequest.— LJ. 


Casus Omissus - 


Ir is pleasant occasionally to turn from the daily tread-mill and consider the 
byways of the law. The byway which in this article it is proposed to consider 
is that of casus omissus or the lacuna in the law, which may be descrihed as a 
point for which provision should have been, but has not been; made in a statute. 

In respect: of casus omissus in a statute reference may be made to Coke’s 
maxim: ad ea quas frequentius accidunt jura adaptantur (2 Inst. 187). Laws 
cannot be so worded as to include every case which may arise, but it is sufficient 
if they apply to those which more frequently happen. This maxim was forcibly 
applied by Lord Blackburn in Diron v. Caledonian and Glasgow and South 
Western Ral Cos. ({1880] 5 App. Cas. 820); and two other judgments of 
Lord Blackburn, Clarke v. Write ([1861] 6 H. & N. 862), and Dalion v. 
Angus ((1877] 6 App. Cas. 818) demonstrate that it also has force as a prin- 
ciple of common law. 

It is a general rule that penal enactments, other than an executive measure 
designed to prevent a public danger, are to be construed strictly, and that the 
legal meanings of the words used are not to be departed from, unless it ap- 
pears from the context that Parliament has intended them to be used in a 
popular or wider sense. They are not to be extended by equity or enlarged 
‘by parity of meaning. A casus omissus cannot be supplied in a statute creat- 
ing an offence (Broadhead v. Holdworth [1877] 2 Ex. D. 321, and R. v. Murry 
(1898) 57 J.P. 136). 

However, as to equitable APEE tens of casus omissus in a statute, in Spar- 
row v. Oxford, Worcester and- Wolverhampton Ry. Co. ([1862] 21 L.J. Ch. 
731), Lord Cranworth, L.J., said that if there had been a casus omissus he 
thought it ought to be construed in a way most favourable to those who are 
seeking to defend their property from invasion ...a manufactory does not 
cease to be one because another person has a right over it. 

There is also, however (and not always realised) casus omissus in relation 
to the unreported case. The unreported case has a peculiar place at law, 
and recourse has, again, to be made to a maxim of Coke: casus omissus et 
oblivioni datus dispositioni communis juris relinquitur (5 Co. 37). “A casus 
omissus”, observed Buller, J., ‘‘can in no case be supplied by a Court of 
Law, for that would be to make laws” (Jones v. Smart [1785] 1 Term Rep., 
at p. 52). 

It must be remembered, tnfortunately, that this is not a universal truth, 
because, even today, to the consternation of the reader, reference may be found 
in judgments to unreported cases: q.v., Cottam v. Eastern Counties Ry. Co. 
({1860] 80 L.J. Oh. 217) (which related to the negligence of trustees), where 
Sir William Page-Wood, V.-C., cited the views of Sir John Leach in an un- 
reported case of Goldney v. Bower (circa 1828); and reference to the former 
ease and the latter (unreported) case was made by Harman, J., in so recent 
a case as Welch v. Bank of England ([1955] 1 All E.R. 811), when dealing 
with a case of estoppel by conduct.—L.J. 


No NEGLIGENOB 


Tax plaintiff alleged [in Prinos v. Gregory and Another, Vol. 227 Laws 
Times, p. 38] that the defendant had been guilty of negligence in placing 
or leaving the lime mortar in the gutter when he knew that children 
habitually played in the road, and that he had caused or permitted the exist- 
ence of a danger in the road which he knew, or ought to have known, to be 
an allurement to children, and had failed to take any reasqnable stepa to pre- 
vent children from coming into contact with it. It was argued for the second 
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defendant that a householder was doing a reasonable thing in leaving the lime 
mortar in the gutter outside his house for the purpose of which he required 
it, and it was not reasonably within his contemplation that some boy would 
come along and pick up some of it and throw it at a passer-by or the plaintiff, 
ewho happened to be a boy playing in the street. In the course of a Judgment 
with which Hodson, L.J., expressed agreement Ormerod, L.J., said that the 
argument from the case above cited could be carried almost ad infinitum to 
other things where something was left anywhere. Something left in a play- 
ground was a very different thing from something left in the street, which was 
not there for playing with but for an entirely different purpose, and in those 
circumstances it was reasonable to take the view that this was not a question 
which should be left to a jury. It was a reasonable thing for the householder 
io leave the lime mortar in this particular position. There was no reason why 
he should anticipate that some mischievous boy would pick it up and throw 
it at another small boy. The statement of claim, so far as it affected the second 
defendant, should therefore be struck out.—ZL.T. 


(í RECKLESS”? IN STATUTE CREATING OFFENCE 

Onz of the most interesting of the cases reported during last term was that 
of Reg. v. MacKinnon ([1958] 3 All E.R. 657), which was decided at the Cen- 
tral Criminal Court on September 22, by Salmon, J., sitting with a jury to try 
a charge, involving a number of defendants, of inducing persons to enter into 
contracts to acquire shares by making reckless statements and forecasts. The 
ease involved the construction of s. 12(1) of the Prevention of Fraud 
(Investments) Act, 1939, which, so far as material to the present purpose, pro- 
vided: ‘‘Any person who, by any statement, promise or forecast which he knows 
to be misleading, false or deceptive, or by any dishonest concealment of mate- 
rial facts, or by the reckless making of any statement, promise or forecast 
which is misleading, false or deceptive, induces or attempts to induce another 
person——(a) to enter into... (i) any agreement for...acquiring. ..securities 
...8hall be guilty of an offence...’’ The offender was liable to penal servi- 
tude (not exceeding seven years) for which now read ‘‘imprisonment’’ (Cri- 
minal Justice Act, 1948). The Crown contended that the word ‘‘reckleas’’ in 
this section meant no more than ‘‘very careless,” and that anyone who very 
carelessly made a false statement, promise or forecast and thereby induced 
another to enter into any agreement for acquiring securities committed a ceri- 
minal offence, even if he honestly believed in the truth of what he wrote or 
said. For the defence it was contended that ‘‘reckless’’ meant not caring 
whether the statement, promise or forecast was true or false, and that if an 
accused person honestly believed the truth of what he had said or written he 
could not be guilty of an offence under the section. —L.T. 


i Res Ipsa LOQUITUR 

As a general rule, the plaintiff is required to prove negligence, but his task 
is often made easier by the application of the maxim res ipsa loquitur. This 
doctrine was recently considered by the Manitoba Court of Appeal in Kull 
berg’s Furniture, Lid. v. Flin Flon Hotel Co., Lid. (1959), 16 D.L.R. (2d) 270. 
The plaintiff was leasee of business premises which were self-contained but 
formed part of a building in which his lessor, the defendant, operated a hotel, 
certain rooms of which were situated immediately above the plaintiff’s furni- 
ture store. It seems that on several occasions water leaked through the ceiling 
of the plaintiff’s premises from rooms under the exclusive management and 
control of the defendant and that on two of those occasions furniture displayed 
in the plaintiff’s store was damaged. The defendant called no witnesses and 
offered no evidence to explain or contradict these facts. Their Lordships held 
that the rule res ipsa loquitur was applicable and that the judgment in favour 
of the plaintiff should be affirmed. Unlike Richards v. Lothian [1913] A.C. 
268, where the jury found that the damage ‘‘was the malicious act of some 
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person,’’ there was no evidence to justify an inference or finding that the 
escape of water from the defendant’s hotel was the consequence of the acts 
of a third party. Schultz, J.A., reminded the defendant that in Walsh v. 
Holst & Co., Lid. [1958] 1 W.L.R. 800 the defendants had tendered evidence 
which satisfied the Court that they had not been negligent and therefore the 
action failed. In the absence of similar evidence by the defendant in the case 
with which they were then confronted, their Lordships found that the doctrine 
of res ipsa loquitur entitled the plaintiff to succeed. The burden of proof 
„had shifted from him and it had not been discharged—s.J. . 


REVIEWS. 


Extraordinary Legal Remedies. By S. K. Karun, B.A., LL.B., and P. M. Muxny, 
M.A., LLB. DELHI: Hastern Book Company, Kashmeri Gate. 1958. Roy 8vo. 
Pages vi, Part I, Pages 383; Part II, Pages 208; Schedule I, Pages 93; Appen- 
dix I, I, IO, Pages 80; Index Pages xxx. Price Ra. 87.60. 

Tus object of this work has been to present a detailed and comprehensive study 
of the several articles relating to constitutional remedies in the Indian Consti- 
tution. Articles 32, 136, 226 and 227 provide a charter within the compass of 
which any person in India can approach the Supreme Court or the High Courts. 
for speedy and effective remedy. This work affords to the lawyer seeking a. 
constitutional remedy for his client to find within its pages a commentary on 
such remedies. In the appendix are given rules made by the Supreme Court and 
several High Courts relating to writ petitions. The bare text of relevant arti- 
cles of the Constitution is incorporated for ready reference. Where a section of 
any Act has been referred to, the text of the section has been reproduced in 
the footnotes. This is a very remarkable work and the learned authors deserve 
ail praise for their conscientious effort to produce a magnificent work dealing 
with the principles and the case law bearing on the Indian Constitution. 


The Law of Income-Taz in India. By V. 8. SunpanaM, Formerly of the Indiar 
Audit & Accounts Service. Mapras:. The Madras Law Journal Office. Eighth 
Edition. 1959. Roy 8vo. Pages 118+11385-+cclxxxiv. Price Ra. 40. 


Tum is a very exhaustive commentary on the Indian Incometax Act, 1922, 
as amended upto June 15, 1959. The comments and the critical exposition of the 
provisions of the Act have proved valuable not only to lawyers but also to those 
.who have to deal with this Act. The case law, which is fully dealt with, is 
brought down to-date. This edition has been carefully and thoroughly revi- 
sed and will be found extremely useful for purposes of reference. 


Digest of Statutes, Central and Kerala. Vol. I Central Statutes. By Josep 
M. MADATHIL, B.A., LL.B, Advocate. ERNAKULAM-1: Kerala Law Times. 
Roy 8vo. Pages vi-+ 517. Price Re. 15. 

. AN attempt has been made in thia work to give a synoptical indexing of 

various statutes in two volumes. Volume I comprises of Central Statutes. 

Volume IJ will deal with statutes of Travancore, Cochin, Travancore-Cochin,. 

Kerala, and Madras as far as they are applicable to Malabar. The statutes are: 

systematically arranged showing the various stages of progress initiated by Acts: 

or Ordinances. An Index referring to the various articles of the Constitution. 
is annexed at the end. 


The Young Lawyer. Edited by Prof. K. H. Naqrant. Bompar: The Law 
College, Dinshaw Vachha Road. 
Tes is a very well got up magazine dealing with various topics of legal 
interest to students of law. There is a large number of interesting photo- 
graphs. It contains interesting articles in Hindi also. $ 
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COURT-FEE ON RETURNED PLAINT.* 


IN a recent decision of the Bombay High Court, Brindalal v. Gokal & Haf- 
man,! given by a single Judge of that Court, it has been held that if a plaint 
is returned under O. VII, r. 10, of the Code of Civil Procedure, 1908, and it is 
re-presented in another-Court situate in a State-different from the State in 
which the Court returning the plaint is situate, fresh court-fee is required to 
be paid in respect of the plaint in accordance with the scale of court-fees in 
force in the State in which the plaint is re-presented. The decision appears to 
have been based on two grounds. Firstly it is said that since the coming into 
operation of Part III of the Government of India Act, 1935, on April 1, 1987, 
the Court-fees Act, 1870, though till then a Central Act, thereafter continued 
to be in force as a Provincial Act, in various provinces in India. Secondly it 
is said that to hold that fresh fee is not necessary would result in a curious 
position. It is said that one State would pocket the court-fee and the Court 
in the other State would try the suit at the cost of such other State. It is 
further said that if under the rules in force relating to the refund of court- 
fee in the State in which the plaint is re-presented, plaintiff afterwards becomes 
entitled to a refund of the whole or part of the court-fee paid in respect of the 
plaint, the State which did not receive any part of the fee will have to refund 
the whole or part of the fee as the case may be out of its own pocket. 


It would appear that the principal ground on which thé decision is based is 
the first of the above two grounds, and it is, therefore, necessary to examine 
the validity or otherwise of the premises that the Court-fees Act, 1870, conti- 
nued to be in force in each of the provinces in India, from April 1, 1937, as a 
piece of provincial legislation. The reason put forward in support of the 
same is that by virtue of s. 292 of the Government of India Act, 1935, all 
previous laws in force immediately before April 1, 1937, including the Court- 
fees Act, 1870, continued to be in force in India notwithstanding the repeal 
of the earlier Government of India Act, and as under the Government of India 
Act, 1985, every Act must be either a Central Act or a Provincial Act, the 
Court-fees Act, 1870, must be either of the two; and since it was only a 
Provincial Legislature that could alter, repeal or amend the Court-fees Act, 
1870, because of the distribution of the legislative powers between the centre 
and the provinces under the Government of India Act, 1935, the said Act must 
be taken to have continued in force in various provinces as a piece of provin- 
cial legislation. 

Before examining each of those reasons it would be convenient to invite 
attention to the state of law relating to court-fees previous to the Government 
of India Act, 1985. The Court-fees Act, 1870, when enacted was undoubtedly 
a Central Act. It appears that till 1920, the Provincial Legislatures (Local 
Legislatures as they were then called) had no authority to touch a Central 
Act. By virtue of Devolution Rules of 1920, framed under the provisions of 
the Government of India Act, 1919 (s. 129A) some revenues appear to have 
been allocated to the Provinces. Section 45A of the Government of India Act, 


* By Q. K. Dabke, Advocate, Thana. 1 (1958) 61 Bom. L. R. 996. 
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1919, appears to be a source of authority for those rules. Sub-section (1) of 
that ‘section was as follows :— 

“45A. (1) Provision may be made by rules under this Act— 

(a) for the classtfication of subjects, in relation to the functions of government, ag 
central and provincial subjecta,'for the purpose of distinguiahing the functions of local 
governments and local legislatures from the functions of the Governor-General in” 
Council and the Indian legislature; 

(b) for the devolution of authority in respect of provincial subjects to local aad 
ments, and for the allocation of revenues or other moneys to those governments;”, 
ae 3 of the Devolution Rules framed under s. 45A read with s. 129A was as 

ollows :-— 

“3. (1) For the purpose of distinguishing the functions of the local governments and 
local legislatures of Governor’s Provinces...from the functions of the Governor-General 
in Council and the Indian Legislature, subjects shall m those provinces be classified in 
relation to the functlons.of Government as central and provincial subjects in accordance 
with the lists set out In Schedule L 

(2) Any matter which is included in the list of provincial subjects set out in 
Part I of Schedule I shall, to the extent of such inclusion, be excluded from any central 
subject of which, but for such inclusion, it would form part.” 

Material portion of r. 14 of the Devolution Rules, 1920, was as follows :— 

‘14 (1) The following sources of revenue shall, in the case of Governors’ provinces 
...be allocated to the local Government as sources of provincial revenue, namely:— 

(a) ... 

(b) receipts accruing in respect of provincial subjects,”.. 
Entries 17 and 20 in part II of Schedule I of the Devolution Rules, are relevant 
for the present purpose and they were as follows :— 

“17, Administration of Justice, including constitution, powers, maintenance and 
organisation of courts civil and criminal within the province, subject to legislation by 
Indian Legislature as regards High Courts, Chief Courts and Courts of Judicial Com- 
missioners, and any courts of criminal jurisdiction. 

20. Non-judicial stamps, subject to legislation by the Indian Legislature, and judi- 
cial stamips subject to legislation by the Indian Legislature as regards amount of court 
fees levied in relation to suits and proceedings in the High Courts under their original 
jurisdiction.” 

All the above provisions will be sufficient to show that provinces became 
entitled to the revenue arising from the sale of judicial stamps in 1920 and not 
1987. Further the Local Legislatures appear to have been conferred with 
power to alter, amend or repeal certain classes of Central Acts at the same time, 
as will be clear from the provisions of s. 80A of the Government of India Act, 
1919, which was as follows :— 

“BA. (1) ... 

(2) The local legislature of any province may, subject to the provisions of the 

sub-section next following, repeal or alter as to that province any Jaw made either before 
or after the commencement of this Act by any authority fn British India other than 
that local legislature.” 
The above provisions will show that it is not correct to say that Provincial 
Legislatures became entitled to alter, amend or repeal the Court-fees-Act, 1870, 
‘by virtue of the Government of India Act, 1935. It is noteworthy that right 
from 1922, various Local Legislatures have passed a number of amendment 
Acts in order to increase the revenues of the respective provinces, while the 
Central Legislature has almost not touched the said Act since 1920, presumably 
because the Centre lost all interest in revenue arising from sale of judicial 
stamps. 

It is quite true that between 1920 and 1937, both the Central Legislature and 
the various Provincial Legislatures enjoyed concurrent power to legislate with 
respect to court-fees, in spite of the fact that it was a provintial subject under 
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the Devolution Rules referred to above. The powers of the Central Legislature 
(Indian Legislature as then called) extended to all topics in spite of the fact 
that some topics formed part of provincial subjects. Section 65 of the Govern- 
ment of India Act, 1919, conferred legislative powers on the Indian Legislature 
A aa at the centre. Clause (a) of sub-section (1) thereof was as 
‘ollows :— 

“65. (1) The Indian legislature has power to make law— 

(a) for all persons, for all courts and for all places and things, within British India;” 
Section 84(2) of the said Act also further clarified the position. That sub- 
fection was as follows :— f 

“(2) Nothing in the Government of India Act, 1919, or this Act, or in any rule 

made thereunder, shall be construed as diminishing In any respect the powers of the 
Indian Legislature as laid down tn Section Sixty-five of this Act, and the validity of any 
Act of the Indian legislature or any local legislature shall not be open to question in 
any legal proceedings on the ground that the Act affects a provincial subject or a central 
subject, as the case may be, and the validity of any Act made by the Governor of a 
province shall not be so open to question on the ground that it does not relate to a 
reserved subject.” 
In view of this consideration it is said that because the Central Legislature had 
also power to legislate with respect to court-feea, it could not be said that 
the Court-fees Act, 1870, was in force as a provincial piece of legislation in 
various provinces before April 1, 1987. The fact that Provincial Legislatures 
got exclusive power to legislate with respect to court-fees in 1987, it is pre- 
sumably urged, makes all the difference and turns the Court-feea Act, 1870, 
into a provincial law. It is, therefore, now necessary to see whether this 
assumption is correct or otherwise. 

It is to be noted that the Court-fees Act, 1870, is not confined to fees taken 
or paid only in Courts of justice. It also relates to fees taken by or paid to 
other judicial or executive authorities or officers. (See arts. 9 and 6 in the 
First Schedule and arts. 1, 8, 10 and 11 in the Second Schedule). It may be 
further noted that court-fee is payable in respect of applications or other docu- 
ments filed not only before the officers or authorities functioning under the 
provincial governments but also those functioning under the Central 
Government, such as customs or income-tax authorities or officers. More- 
over court-fee is not only payable when documents are filed in a Court or 
before an officer, but also when certain documents are issued or furnished by 
them. When certain certified copies are issued or furnished by Courts or other 
officers including executive officers, court-fee is required to be paid at the time 
of issuing or furnishing the same whether they are thereafter filed in any 
Court or office or not. -This is the position under the provisions of the Act, 
though in some States court-fee in respect of such copies is remitted by state 
governments under s. 35 of the Act, if the same are issued or furnished for 
private use. It would thus be clear that the scope of the Court-feea Act, 1870, 
is much wider than the topic ‘fees taken in courta’ referred to in entry 1, in 
the Seventh Schedule of the Government of India Act, 1935, though largest 
part of court-fees is paid in respect of plaints or memoranda of appeals filed 
in Courts of justice. it 

Perusal of all the three Lists in the Seventh Schedule to the Government of 
India Act, 1985, will show that the Court-fees Act, 1870, does not wholly fall 
within the words ‘‘the administration of justice; constitution and organisation 
of all courts except Federal Court, and fees taken therein,” contained in 
entry 1 of the Provincial Legislative List and entry 54 of the same List, with 
respect to which alone Provincial Legislatures enjoyed exclusive power to 
legislate. The Act also fall within entry 59 of the Federal Legislative List and 
entry 86 of the Concurrent Legislative List. The aforesaid four entries cor- 
respond respectively to entries 3 and 66 in the State Legislative List, entry 96 
in the Union Legjslative List and entry 47 of the Concurrent Legislative List 
get out in the Seventh Schedule to the Constitution of India, 1950. It would, 
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therefore, be clear that the Central Legislature did-continue to have power even 
after April 1, 1937, to alter amend or repeal the Court-fees Act, 1870, in so far 
as it fell within entry 59 of the Federal Legislative List and entry 36 of the 
Concurrent Legislative List of the Government of India Act, 1985, and still 
continues to have such power in so far as the Act falls within the scope of 
entry 9 of the Union List and entry 47 of the Concurrent List of the Consti- 
tution of India, 1950. It would not, therefore, be correct to say that the Central 
Legislature completely lost the power to alter, amend or repeal the Court- 
feea Act, 1870, and the various provincial Legislatures alone came to enjoy 
such power on April 1, 1935. It may be noted in this connection that the 
recent Bombay Court-Fees Act, 1959, which apparently replaces the whole of 
the Court-fees Act, 1870, so far as that State is concerned, does not really 
repeal the whole of it, but the repeal is expreasly confined to that part which 
falls under entries 3 and 66 of the State Legislative List and entry 47 of the 
Concurrent Legislative List. In other words, it does not repeal the same in so 
far as it falls within the scope of entry 96 of the Union List and to that extent 
at least the said Act is still operative even in the State of Bombay. 

But even apart from this consideration, it is submitted, with respect, that 
the proposition that the Court-fees Act, 1870, which was originally a Central 
Act, continued to be operative as a Provincial Act in various provinces does not 
appear to be supported by any constitutional principle or authority. In sup- 
port of the proposition, s. 292 of the Government of India Act, 1985, is sought 
‘to be pressed into service. It was as follows :— ; 

“292. Notwithstanding the repeal by this Act of the Government of India Act, but 
subject to the other provisions of this Act, all the laws in force in British India 
immediately before the commencement of Part II of this Act shall continue in force in 
British India until altered or repealed or amended by a competent Legislature or other 
competent authority.” ; 
It is, however, difficult to see how the provision would be of any assistance to 
the proposition. The purpose suggested does not appear to be the real pur- 
pose of the section. Its precise purpose is set out by Gwyer C.J. in United 
Provinces v. Atiga Begum?. After quoting the said section, his Lordship 
observes (p. 24, col. 1): 

“...The purpose of s. 292 was clearly to negative the possibility of any existing 


Indian law being held to be no longer in force by reason of the repeal of the law which ~ 


authorised its enactment; and it is a safeguard usually inserted by draftsmen in similar 
circumstances.” 

In order to correctly appreciate the above observations it would be necessary 
to bear in mind some basic principles relating to legislation. Power to legis- 
late is derived from a constitution, written or unwritten. A piece of legisla- 
tion owes its birth to the Legislature that enacts it. It also owes its continued 
life to the same Legislature, and if the said Legislature becomes extinct, the 
piece of legislation would lapse with it. When one Constitution is replaced 
by another, the Legislatures created by the earlier Constitution become extinct 
and new Legislatures with identical or different powers are created by the new 
Constitution to take their place. Strictly constitutionally speaking the new 
Legislatures are not successors of the old ones. They may be of entirely differ- 
ent type and composition. They cannot be said to inherit the laws enacted by 
the old Legislatures. All laws enacted by the old Legislatures lapse with their 
extinction. If that were not so, provisions like s. 292 of the Government of 
India Act, 1935, or art. 372(1) of the Constitution of India, which are normally 
found in almost all Constitutions would have been wholly redundant. Thus 
the real purpose of s. 292 of the Government of India Act, 1985, was to pre- 
serve intact the then existing laws (Central or local), without affecting their 
origin or quality, as they would otherwise have lapsed with the extinction of 
the Legislatures which created them, or repeal of the provision that previously 
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preserved them, by reason of the repeal of the Government of India Act, 1919. 
It was not its purpose to classify the said statutes into Central and Provincial 
Acts according to the distribution of legislative powers under the Government 
of India Act, 1935. 

_ Again the proposition that under the Government of India Act, 1985, Acta 
can either be Central or Provincial is also only partially correct. It would be 
correct to say that all statutes enacted after the Act came into force would 
bear either of those two descriptions. But the laws already in existence on 
April 1, 1937, do not owe their continued life to any of the Legislatures created 
by the Act but to 8. 292 of the Act itself. This is thus the third category of 
laws that would operate after April 1, 1937. It is, therefore, difficult to accept 
the position that as from April 1, 1987, the Court-fees Act, 1870, transformed 
itself into so many replicas as the then number of provinces in India, and each 
replica separately operated in respective provinces as a piece of provincial 
legislation. 

There is no direct provision saying that when a plaint is returned and re- 
presented in another Court, no fresh fee is necessary. But once a document 
is duly stamped it continues to bear that stamp even after the stamp is can- 
celled. Cancellation of the stamp does not destroy it and make the document 
unstamped, when it is again filed in a Court or an office. Cancellation of 
stamp is provided only to ensure against its fraudulent use over again in 
respect of another document. Certifled copies if stamped at the time of issuing 
the same, the stamp is cancelled at the very moment, but they are not required 
to be stamped over again when filed in Court. Similarly when a copy of 
decree filed with an application for execution is withdrawn after the execution 
case is disposed of and is filed with a subsequent application for execution it 
is not required to be stamped afresh. For the very reasons a plaint when 
returned for presentation to the proper Court is re-presented therein is not 
required to be stamped afresh (see Prabhakarbhat v. Vishwambhar Pandit? 
and Mahadajs v. Jots+). ` 

It is, however, said that this position would be quite correct if both the 
Courts are situate in the same State, but if not, the position would be different. 
It is said that it would create difficulties as the scales of feos in different 
States may be different. This reasoning is hardly convincing. If the court- 
fee computed according to the scale in force in the State in which the plaint 
is re-presented exceeds the fee already paid in respect of the plaint, it would 
be legitimate to call upon the plaintiff to pay the difference. But it would be 
contrary to the provisions of the Court-fees Act, 1870, to say that the Court 
will not recognise the stamp already affixed, on the ground that it was not 
issued by the State in which the Court is situate. 

There does not appear to be any provision in the Court-fees Act, 1870, that 
empowers & government to direct that within its territory only such stamps as 
are issued or sold by it shall be used. Section 26 empowers the State govern- 
ments to make rules directing that stamps to be used in different cases shall 
be impressed or adhesive or partly impressed and partly adhesive. Section 
27(a) empowers them to make rules as to supply of stamps and s. 27(b) as to 
number of stamps to be used. But no further powers are vested in State 
Governments. Thus once a stamp is issued by any competent authority func- 
tioning under the Court-fees Act, 1870, it has got to be recognised throughout 
India. 

Another diffculty pointed out is that one State would pocket the fee and 
another State would be required to refund the same either in whole or in part 
out of ita own pocket. But this has hardly any relevance to the correct inter- 
pretation of the provisions of the Act. Sections 18, 14 and 15 are the only 
provisions regarding refund and it is difficult to see in what cases coming 
within their scope the diffculty referred to above would arise. Al other pro- 
visions regarding refund are creatures of either the provincial or State Acts 

8 (1884) I. L,R. 8 Bom, 8138, 4 (1892) L L. R. 17 Bom. 435. 
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or rules made by provincial or State governments under s. 35 of the Act. It 
- would be open to the governments concerned to modify the rules in such a way 
as to ensure against the said difficulty. The rules may provide that no claim 
for refund would be admissible if the fee is not paid to the State concerned. 
But it is submitted, with respect, that this difficulty would be hardly any justifi- 
cation for construing the Act in a different way. There does not appear to 
be any warrant for the proposition that court-fee is required to be paid on behalf f 
of any State under the Act. That would amount to adding to the statute words 
which are not there. 2 e 

It is true that the above discussion is only of academic interest so far a8 
the State of Bombay is concerned, because that State has now enacted its own 
Court-fees Act, 1959, which has come into force on August 1, 1959. This Act 
replaces the Court-fees Act, 1870, except in so far as it falls within the scope 
of entry 96 of the Union List. Now, therefore, possibly only gach stamps as 
are issued under the State Act or deemed to be issued under the same will 
have to be used in all Courts in the State of Bombay. The litigants, however, 
deserve protection against double taxation. Every government owes a duty 
to the subjects to grant such protection. It may, therefore, be justly suggested 
that the State of Bombay and every other State which may have enacted 
or may hereafter enact a Court-fees Act of its own to replace the Court-fees 
Act of 1870, should make a provision for refund of court-fees when a plaint’ 
is returned for presentation to a Court outside the State or when a suit is 
e from a Court situate in one State to a Court situate in another 

te. 


GLEANINGS. 


SOLIOITOR ' 


Rutter v. Sheridan-Young ([1958] 2 All E. R. 13) raised an interesting point 
on solicitors’ remuneration. AÀ client agreed to pay a lump sum as remunera- 
tion for work done in connection with acquiring a lease. The solicitor informed 
the client erroneously that he was entitled to charge on the basis permitted by 
the second schedule to the Solicitors’ Remuneration Order, 1883, as amended 
by the Solicitors’ Remuneration Order, 1953, but he was not entitled to do so 
as regards the greater part of the work because he had not made a written 
election in compliance with art. 6 of the former order, as amended by the 
latter, before undertaking the work. The Court of Appeal (Lord Evershed, 
M.R., Parker and Sellers, L.JJ.), applying In re Palmer (1890, 62 L. T. Rep. 
778; 45 Ch. D. 291), held that the client was entitled to an itemised bill, because 
the solicitor’s mistaken statement that he was entitled to charge a lump sum 
had been one of the factors which had led to the making of the agreement. 
But the court indicated that, as a matter of general principle, it was not 
Tight ta say that a client who had made an agreement for paying a lump sum 
for non-contentious business had an unqualified right to ask for.a bill of costs. 
His right to require a bill was limited to cases where he could show on the facts 
of the particular case to the satisfaction of the court that there was something 
into which, as a matter of general principle or private right or both, the court 
ought to look. f 

In Hughes v. Hughes ([1958] 2 All E. R. 366) Wrangham, J., held that a 
golicitor’s lien on being discharged from a suit otherwise than for misconduct, 
which is normally absolute, was only a qualified lien in a divorce case, having 
regard to the fact that these cases are not merely suits inter partes, and could 
not be disposed of by agreement like civil actions. A statutory duty was 
imposed on the court to inquire into matters and to refuse to grant decrees 
unleas satisfied of certain facts, irrespective of the wishes of, the parties, and 
there was provision for the intervention in such proceedings in certain cir- 
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cumstances of the Queen’s Proctor, representing the public, and indeed of any 
member of the public. The assertion of an absolute right to refuse to deliver 
up material papers must be calculated to embarrass that full investigation 
which the public interest required. His lordship consequently negatived a 
solicitor’s claim to an absolute lien and upheld a registrar’s order giving effect 
to a qualified lien involving delivery up of the papers subject to the right to 
have them returned at the end of the proceedings and to such'undertakings as 
“might be required to make the lien effective against the former client. 

Thig decision was reversed by the Court of Appeal ([1958] 8 All E.R. 179), 
which observed that, notwithstanding the public interest, divorce proceedings 
inter partes were still litigation and there was no compelling reason why the 
rights of solicitors in such cases should differ from their rights in other cases. 
An unqualified lien should be preserved in the public interest in order that 
litigation might be properly conducted with due regard to the interest not 
only of litigants but also of the officers of the Court who served those inte- 
rests. It would be odd, it was said, if a litigant were in effect able to get 
solicitors’ work done for nothing by the simple expedient of changing his soli- 
citor as often as he chose, leaving a trail of unpaid costs in his wake and 
demanding papers without payment, when he had no just cause to complain 
of the solicitor’s conduct. 

The appellant in In re a Solicitor’s Clerk ([1957] 8 All E.R. 617), an wn- 
admitted solicitor’s clerk, was the subject of a direction by the disciplinary 
committee of the Law Society that no solicitor should employ him without 
the written permission of the society. Section 16(1) of the Solicitors Act, 
1941, provides for the making of such an order where a clerk has been con- 
victed of larceny in respect of any money or property belonging to, or held 
or controlled by, his employing solicitor. By an amendment effected under 
section 11(1) of the Solicitors (Amendment) Act, 1956, section 16(1) of the 
1941 Act includea convictions of larceny irrespective of ownership. A Divi- 
gional Court (Lord Goddard, C.J., Barry and Havers, JJ.) dismissed an ap- 
peal agairist such an order, notwithstanding that the appellant’s conviction— 
of larceny of property not that of the employing golicitor—was prior to the 
amendment. The conclusion did not involve a‘ retrospective construction of 
the Act of 1956. The Act was not retrospective; ib simply enabled a disqualifl- 
cation to be imposed for the future which in no way affected anything done by 
the appellant in the past. Tho disciplinary committee had, therefore, juris- 
diction to make the order.—JL.T. : 


TORTFEASORS: CONTRIBUTION 
In Harvey v. R. G. O'Dell, Limited (Galway Third Party) ([1958] 1 All 
E.R. 657) McNair, J., held that the first defendants were entitled to be in- 
demnified by the third party under section 6(1) of the Law Reform (Married 
Women and Tortfeasors) Act, 1985, against their liability under the judgment 
in-the action. This judgment was in favour of the plaintiff, whom his lord- 
ship held entitled to damages at the hands of the defendants, his employers, 
in respect of personal injuries sustained as the result of a road accident when 
he was a passenger in a sidecar driven by a fellow employee, both being at 
the time on a journey on the employers’ business. The accident was due in 
part to the negligence of the driver, who was killed and whose widow as ad- ` 
ministratrix of his estate was the third party. Section 6(1) of the above cited 
Act provides: ‘‘Where damage is suffered by any person as the result of a 
. tort... (©) any tortfeasor liable in respect of that damage may recover contri- 
bution from any other tortfeasor who is, or would if sued have been, liable in ` 
respect of the same damage.” His lordship held that the claim was well 
founded. Had the cause of action been in tort, the claim would have been 
barred by section 1(8) (b) of the Law Reform (Miscellaneous Provisions) Act, 
1934, since proceedings had not been taken within six months after represen- 
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tation had been taken out. The right here in question, of contribution between 
tortfeasors, was a right sui generis conferred by statute and the cause of 
action for contribution did not arise until the judgment in the case. The 
words in the 1985 Act ‘‘who would if sued have been liable’’ had no temporal 
connotation referring to the time at which the hypothetical actions must be 
assumed to have been brought. Construed literally all that the phrase re- 
quired was that the hypothetical action had been instituted at some time 
before the claim for contribution arose. —L.T. 
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SENaerTIVE MINK 


In the well-known case of Hollywood Silver Fos Farm, Lid. v. Emmett 
[1936] 2 K.B. 469 the plaintiffs carried on the business of breeding silver 
foxes. The defendant, an adjoining landowner, maliciously caused his son to 
discharge guns on his own land, but as near as possible to the plaintiffs’ breed- 
ing pens, with a view to injuring the plaintiffs by interfering with the breed- 
ing of their foxes. The plaintiffs brought an action to recover damages for 
nuisance by noise and for an injunction. The action was successful although 
the firing took place on the defendant’s own land over which he was entitled 
to shoot. This decision was distinguished by the Court of Appeal for Alberta 
in Rattray v. Daniels (1959), 27 W.W.R. 385. In that case the defendant 
took a bulldozer on to his land during the whelping season of mink in the 
plaintiff’s mink farm situated on adjoining land and as a result some of the 
mink destroyed their young. The plaintiff claimed damages for nuisance 
created by the defendant and for negligence in the operation of the bulldozer. 
The learned trial Judge dismissed the action and the plaintiff’s appeal against 
that decision did not succeed. Their Lordships took the view that there was 
no negligence in the bulldozer’s operation as the defendant had muffled its 
noise as far as possible. With regard to nuisance, the defendant had negatived 
malice by showing that he could only obtain the use of the, bulldozer 
during the whelping season, that he needed the bulldozer * to level 
his land for business purposes, and that he had given the plaintiff one year’s 
notice of his intention to use it at the time in question. It was decided that 
the defendant should not bé denied such reasonable use of his land because of 
the delicate and sensitive nature of the business being carried on by his neigh- 
bour, the plaintiff, on his own property. The Court might well have adopted 
the words of Lopes, L.J., in Robinson v. Kuvert (1889), 41 Ch.D. 88, where his 
Lordship said: ‘‘A man who carries on an exceptionally delicate trade cannot 
complain because it is Injured by his neighbour doing something lawful on 
his property, if it is something which would not injure anything but an excep- 
tionally delicate trade.’’—S.J. 


ADMIBSION OF CONFESSIONS 


As Lord Sumner found in Ibrahim v. R. [1914] A.C. 599, ‘‘it has long been 
established as a positive rule of English criminal law, that no statement by 
an accused is admissible in evidence against him unless it is shown by the 
prosecution to have been a voluntary statement, in the sense that it has not 
been obtained from him either by fear of prejudice or hope of advantage exer- 
cised or held out by a person in authority.” In Ibrahim v. R., supra, ten or 
fifteen minutes after a soldier had been murdered an officer said to another 
soldier, the prisoner, who was then in custody: ‘‘Why have you done such 
a senseless act?’ and the soldier replied: ‘‘Without doubt I killed him.” It 
was held that this confession was a voluntary statement as it was not made 
either from fear of prejudice or hope of advantage. A rather similar point 
arose in R. v. Smith (1959), The Times, 26th March. A ea sergeant- 
major heard that there had been some stabbing. Without delay he called a 
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late night parade but, after each man had been questioned individually, no- 
body admitted being concerned in the incident. The sergeant-major then made 
it clear that he would keep the company on parade until someone admitted 
the stabbing, and when he heard this, the appellant stepped forward and said: 
<I did the stabbing.” The Courts-Martial Appeal Court had no doubt that 
this statement was inadmissible as it was not made voluntarily. The sergeant- 
major’s words were, quite clearly, a threat or, possibly, an inducement. How- 
ever, at about 7.30 on the next morning a sergeant from the special investiga- 
tion branch arrived to make inquiries. He saw the appellant who, after he 
wag given the usual caution, again confessed to the stabbing. The appellant 
ther signed a written caution and made a further statement in confirmation 
of his confession. The Court came to the conclusion that the oral and written 
statements made to the sergeant of the special investigation branch were clearly 
admissible as, in the words of Lord Parker, C.J., ‘‘the effect of any original 
inducement or threat under which the first statement was made had been 
dissipated.’’—SJ. 


t As Soon As Possreir’’ 


Wuere an act is to be performed ‘‘as soon as possible’’ it is now established 
that something more than execution within a reasonable time is required. 

The decision of the Court of Appeal in Hydraulic Engineering Co., Lid. v. 
McHaffis, Goslett & Co. (1878), 4 Q.B.D. 670, is important in this connection. 
The defendants contracted with the plaintiffa in July for the manufacture of 
a part of a machine ‘‘as soon as possible,” well knowing that the article was 
wanted by the plaintiffs by the end of August. In fact, it was not delivered until 
the latter part of September, because the defendants were without a foreman 
competent to prepare certain patterns which were essential to the manufacture 
of the article in question. The Court found that the defendants were in 
breach of their contract, and Bramwell, L.J., declared that ‘‘ ‘as soon as possi- 
ble’ means to do it within a reasonable time, with an undertaking to do it in 
the shortest practical time.” 

The defendants contended that the decision of the Court of Common Pleas 
in Attwood v. Emery (1856), 1 C.B. (N.8.) 110, gave the phrase a wider ‘con- 
struction, but his Lordship thought that that decision did not go further than 
to say that if a tailor accepts an order to make a coat ‘‘as soon as possible,’’ 
he need not put down a half-made vest in order to begin the coat as every 
customer knows at the time of giving an order that the manufacturer or trades- 
man may have other orders on hand. If Attwood v. Emery, supra, did go 
farther than he believed, he (Bramwell, L.J.) could not agree with it, but 
Brett, L.J., did not think that the earlier case decided anything which could 
not be fully adopted and reconciled with the decision which they were then 
making. 

The definition advanced by Bramwell, L.J., in the Hydraulic Engineering 
cage was approved by Dysart, J., in the Canadian case of Kings Old Country, 
Lid. v. Liquid Carbonic Canadian Corporation, Ltd. [1942] 2 W.W.R. 608. 
It appeared that there was a contract for the sale and delivery of an auto- 
matic bottling machine which provided that the machine was to be shipped by 
the manufacturers ‘‘as soon as possible.’’ The Court decided that the effect 
of the undertaking to deliver the machine ‘‘as soon as possible’’ was that it 
was to be delivered within a reasonable time, the understanding being that it 
was to be done within the shortest possible time. 

The meaning of the expression ‘‘as soon as possible’’ was also considered 
in Verelst’s Admimstratric v. Motor Union Insurance Co., Ltd. [1925] 2 K.B. 
187, where a policy of insurance stipulated that notice of an accident should 
be given to the insurance company ‘‘as soon as possible’’ after the occurrence 
of the accident. The insured was killed in a motor accident in India in 
January, 1928. Although her personal representative knew of the death with- 
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in a month the existence of the policy was not discovered until January, 1924, 
and notice was given to the company as soon as possible after the policy came 
to light. The Court decided that the arbitrator was entitled to find that notice 
had been given to the company ‘‘as soon as possible’’ as all the circumstances 
should be taken into account, including the available means of knowledge of 
the insured’s personal representative of the existence of the policy and the 
identity of the insurance company. In the course of his judgment, Roche, J,, 
accepted the suggestion that the phrase ‘‘as soon as possible’ meant: ‘‘as soon 
as possible in the circumstances which prevail and apply to’’ the personal re- 
presentative.—9J. ,- 


Lasceny: Tama or ‘Varom’ 


A VERY interesting point on the law of larceny arose in a recent case at the 
London Sessions. As is well-known, ‘‘a person steals who, without the con- 
sent of the owner, fraudulently and without a claim of right made in good 
faith, takes and carries away anything capable of being stolen with intent, at 
the time of such taking, permanently to deprive the owner thereof’? [s. 1(1) 
of the Larceny Act, 1916]. A thing ‘‘capable of being stolen’’ must be, inter 
alia, a thing ‘‘which has value” [s. 1(3)]. It appears that a market porter 
had been charged with stealing some carrots from his employers but a witness 
for the prosecution said that the carrots were valueless. In view of this state- 
ment counsel for the defence successfully submitted that the prisoner should 
be discharged as he was not alleged to have taken something ‘‘which has 
value.” Strange to say, there seems to be little recent authority as to what 
‘has value’’ for the purposes of s. 1 of the 1916 Act. However, in R. v. Morris 
(1840), 9 C. & P. 349, Parke, B., said that there is no doubt that the article 
alleged to have been stolen must be of some value ‘‘but it is quite new to me, 
that it must be of the value of some coined money.” He thought that a value 
of ‘‘a hundredth part of a farthing’’ was sufficient. The Court took a similar 
view in R. v. Perry (1845), 1 C. & K. 725. A person was indicted for steal- 
ing a void and worthless cheque and it was found ‘‘at all events, there was 
a stealing of a piece of paper, which was sufficient to sustain a count for 
lareeny.’’ In a later case, it was shown that three pigs which had been bitten 
by a mad dog were shot and buried on the owner’s land three feet below the 
surface of the soil. There was no intention of digging them up again or of 
making use of them in any way. The prisoners were convicted of larceny 
of the pigs and the Court of Criminal Appeal agreed that there was ‘‘nothing 
in’’ their objection that the buried pigs were of no value to the prosecutor 
(R. v. Edwards [1877], 18 Cox 384) —SJ. 


ConTEMPT OF COURT 


CompLaints that the powers of the Courts to convict for contempt are exces- 
sive and bear harshly upon the subject have been made from time to time 
during the last seventy-five years, but remedial legislation, which was intro- 
duced on some five separate occasions between 1883 and 1908, failed to reach 
the Statute Book. Within the last two years, possibly as a result of the 
decisions in R. v. Odhams Press, Lid. ({1956] 3 All E.R. 494), E. v. Griffiths 
and Others ([1957] 2 All E.R. 379) and Aliance Perpetual Building Sooiety 
v. Belrum Investments, Lid. ([1957] 1 All E.R. 635), the subject attracted 
fresh publicity, and led to a cautiously phrased resolution by the annual gene- 
ral meeting of the Bar in July, 1958, that there should be a right of appeal 
from any decision holding a person guilty of contempt of Court. Another 
point of ecriticiam is levelled against the uncertainty of the law. A Committee 
appointed by the Council of Justice, under the Chairmanship of Lord Shaw- 
ba A 
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cross, P.C., Q.C., have considered the problem, and have set down their con- 
clusions in a detailed report which was published on April, 3. The Committee 
reach the conclusion that ‘‘the substantive law of criminal contempt is chaotic 
and a serious handicap to free discussion’’; the great and urgent need, in 
their view, is a right of appeal to the Court of Appeal against any conviction 
or sentence by the High Court for contempt of Court. The Committee accept 
the principle that the Court should retain a residuary power im all cases to 
prevent interference with the course of justice by punishment for contempt, 
but no prosecution for criminal contempt outside the Court should be initiated 
ex by or with the consent of the Attorney-General. Other procedural pro- 
are that any application for attachment or committal for civil contempt 
should be heard in public, that every person charged with contempt should be 
entitled to give oral evidence in his defence, and that the power of the Court 
of Appeal, the High Court and quarter sessions to punish summarily for con- 
tempt committed in face of the Court should be ‘limited in a way similar to 
that of county Courts. The Committee recommend further that it should 
be a defence to any charge of contempt on the ground of matter being pub- 
lished which is alleged to prejudice any judicial proceeding that the alleged” 
contemnor neither knew nor had any reason to suspect that such proceeding had 
begun. Likewise it is proposed that a publication of anything relating to 
proceedings in chambers should not of itself constitute contempt unless it is 
in breach of an order of the Court prohibiting publication in a proceeding 
relating to an infant, person of unsound mind, or secret process, or in inter- 
locutory proceedings where publication might: prejudice a fair trial —L.T. 


Passinc-orr AND Voros 


Tma tort of passing-off is that of representing goods as those of another per- 
son. An essential element of it is that confusion is likely to be caused in the 
minds of purchasers. Hitherto the tort has been applied in relation to the 
sale of goods, but recently it was put forward as a ground for claiming an 
interlocutory injunction to restrain the use of a voice in television advertising. 
Sketches were broadcast on commercial television advertising food products. 
In these a human figure in cartoon form, not resembling any living person, 
was employed: and the voice of a commentator was broadcast. The attention 
of Mr. Alastair Sim, the actor, Sas drawn to these sketches, as people who 
knew him well had formed the opinion that the voice was his voice and had 
approached him. The voice was in fact that of another actor, who had imper- 
sonated his voice in stage performances, but denied having used that voice 
in these sketches. No undertaking to discontinue the broadcasts being given 
in answer to the request of Mr. Sim’s solicitors, a writ was issued on his behalf 
claiming damages for libel and passing-off and an injunction. On motion for 
an interlocutory injunction it was ed that a professional actor’s reputa- 
tion is a right of property capable of invasion, Just as is the property in a 
particular kind of goods, and that the commentator’s voice was being passed- 
off for the plaintiff’s. To confuse the public as to the performances of & 
well-known actor was to injure his goodwill. Both MeNair, J., and the Court 
of Appeal found it unneceasary to solve this legal problem for the case was not 
one in which an interlocutory injunction would be granted for libel, where the 
jurisdiction to grant such relief was exercised with the greatest caution, and 
it would not be appropriate to grant on the basis of passing-off what should be 
withheld on the basis of libel (Sim v. H. J. Heinz & Co., Lid. and Another 
((1959] 1 All E.R. 647). Thus, the point of law remains as yet undecided, 
though it would, no doubt, be a grave defect in the law if it were possible for 
a party, for the purpose of commercial gain, to make use of the voice of another 
party without his cpnsent.—L.T. 
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LONELY EMPLOYMENT 


Tue hazards of employment are many and sometimes curious. One would 
not expect a hazard of employment to be that one should be attacked with a 
Spanner when in bed. Yet it happened, and a claimant has established his 
laim to industrial injury benefit on the ground that the attack arose out of 
his employment [R(I) 30/58]. He was a*lighthouse-keeper, and he and an- 
other man, twenty-three years of age, were the keepers of South Lundy light- 
house. Each man had a tour of duty of eight weeks. They had been on duty 
a little over a fortnight when, the claimant having gone to bed about 8:20 p.m., 
his colleague entered his room and attacked him with a spanner as he key in 
bed. The claimant escaped. The local insurance officer, in deciding against 
the claim, had founded himself on the Cowman’s case [R(I) 76/54], where 
a fellow cowman had shot at his friend on the job in the early morning and 
had then committed suicide himself. In that instance the cowman, though 
shot at his work, did not stheceed in his claim to benefit, for there was no- 
thing in the job of cowman which created a risk that a cowman should be at- 
tacked by his friend—as distinct, presumably, from being attacked by a bull. 
The mental instability of the lighthouse-keeper’s mate, however, was aggra- 
vated by the isolation incidental to his employment, and the lighthouse-keeper’s 
danger was related to the employment because it imposed on him propinquity 
to his assailant. Thus, the injury arose out of the employment. Similarly, it 
would seem, the danger to a postman from a honuseholder’s dog would be re- 
lated to his employment, for the postman’s duty to approach the house with 
the post would bring him into propinquity with the dog. Behind the curtain 
of national insurance the phrase ‘‘arising out of and in the course of the em- 
ployment’’, which is a teat of entitlement to industrial injury benefit, still 
brings before the Commissioner many curious happenings.—L.J. 


Tur NEGLIGENCE OF FRELLOW-SERVANTS 


Ir is now just over ten years since the Law Reform (Personal Injuries) Act 
1948 was passed. This Act abolished the defence of common employment and 
made an employer liable for the torts of fellow-servants against one another 
in the same manner as he is liable for their torts towards the public. 

It is a convenient moment to look at some of the cases which have been 
-decided since the Act. bd 

There were people who said that, when common employment was abolished, 
nothing more should be heard of the employer’s personal duty to provide safe 
plant and a safe method of work: these were artificial fictions which had 
grown up to mitigate the hardship of common employment, and in future it 
would only be necessary to allege that some individual had acted negligently. 
Indeed, this view was reiterated recently by Prof. A. L. Goodhart of Oxford 
in (1958) 74 L.Q.R. 897 and by Prof. C. J. Hamson of Cambridge in a broad- 
east talk (The Listener, 1958, pp. 6138-5). But it is, quite frankly, an un- 
tenable view to anyone in contact with everyday litigation. Many accidents 
are due to impersonal causes, such as machinery or harmful substances, or falls 
from a height, rather than to any negligent act of a fellow-servant: the neces- 
sity for positive safety measures against such dangers springs from the em- 
ployer’s personal duty, and liability does not depend on any act of negligence. 
In the last ten years the House of Lords has taken the personal duty to pro- 
vide for safety farther than ever before, e.g., in Morris v. West Hartlepool 
Steam Navigation Co., Lid. ({1956] 1 AlL E.R. 385: fencing hold of ship at 
sea). The vicarious liability for fellow-servants is ‘‘wholly distinct’’ from the 
personal liability (Staveley Iron & Chemical Co., Lid. v. Jones [1956] 1 All 
E.R. 408, per Lord Morton). Therefore it is not correct, and never has been, 
to say that the abolition of common employment superseded the old law. 
Nevertheless it added a new province of liability, and has’ important applica- 
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tions, especially where a fellow-servant is negligent in driving vehicles or 
handling heavy loads. 


FELLOW-SERYANT’S Dory or CARE 


It is not generally realised that the Act extended vicarious liability to situa- 
tions in which it had never applied before. A master’s liability for his servants 
grew up for the protection of the outside public: it wears a different aspect 
when applied to things happening inside the organisation. It is necessary to 
inquire what duty of care fellow-servants owe to one another. 

the old Scottish case of Dizon v. Ranken ([1852] 14 D. 420), where the 
Co of Session rejected for a time the ‘‘recent’’ English cases on common 
employment, Lord’ Hope, Lord-Justice Clerk, said: ‘‘For their careful and 
cautious attention to duty, for their neglect of precautions by which danger 
to life may be caused, he (the employer) is just as much responsible as for 
such misconduct on his own part, if he were actually present and working.’’ 

Although this decision was overruled by the House of Lords in 1858, the 
effect of the abolition of common employment is to reinstate it as good law 
(Matusozyk v. National Coal Board [1953] S.C. 8, per Lord President Cooper). 
It has also bean said in England that men working together owe a duty to one 
another ‘‘to take reasonable care in the actual work...and in the method of 
work employed” (Williams v. Port of Liverpool Stevedoring Co., Lid. [1956] 
2 All. E.R. 69). i 

This duty of care may be broken even by mere agreement to disobey orders, 
as in Stapley v. Gypsum Mines, Lid. ([1958] 2 All. E.R. 478, disregard of 
instructions to make roof safe) or in the Williams case (adoption of unsafe 
method of unloading ship’s hold which resulted in unstable piles of bags). 
More commonly there is an isolated act of negligence, as in Lindsay v. Connelt 
é& Co. ([1951] S.C. 281, hitting a mate with a hammer) or Broom v. Morgan 
(11953] 1 All E.R. 849, leaving trap-door open). 

In the Staveley case (supra) the argument was advanced that there must 
be a certain amount of give-and-take when a number of men are working to- 
gether for hours on end, and that occasional slips should therefore be excused. 
But the House of Lords rejected this argument and held that the proper 
standard of care is that appropriate to a reasonable man in the fellow-servant’s. 
position, e.g., ‘‘an ordinary, prudent crane-driver.’’ Thus, crane-driver is 

| negligent if he does not carry out the standard drill of giving a test lift to a 
load to see that it is balanced. This standard of care implies that he must 
exercise the degree of skill which is necessary for his work. 


THe COURSE oF THE EMPLOYMENT 


The decisions which have been given on the scope of the employment reflect 
much the same difficulties which have arisen in the past where members of 
the public have been injured. For example, some prohibitions may remove a 
certain class of duties entirely from the scope of the employment: an ordinary 
miner has stepped right outside his duties if he acts as a shotfirer, because 
unqualified persons are forbidden by statute to undertake those duties (Ajford 
v. National Coal Board [1952] 1 All E.R. 754). But where the duties of a 
garage hand involved moving cars within a garage, though he had been for- 
bidden to drive, it was held that driving a car for the purpose of moving it 
was within the scope of his employment, though a prohibited method was used’ 
(London County Counch v. Cattermoles (Garages), Lid. [1953] 2 All. E.R. 
582). The recent Scottish case of Mulholland v. William Reid & Leys, Lid. 
({1958] S.L.T. 285) was rather similar. Ap apprentice in a firm of agricul- 
tural implement makers was unable to drive and was not authorized to do so: 
but it was part of his duties to move the agricultural implements about, and 
he got into a vehicle which was obstructing the passage of an implement to- 
move it out of the way. The vehicle backed violently into a fellow-servant, 
who was fatally injtfred. The employers were held liable. 
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There are also some interesting cases on the use of lights near inflammable 
substances. Thus, a storekeeper who exposes a naked light while in charge 
of a store where petrol is kept is acting negligently in his capacity as store- 
keeper: Dunk v. Hawkas, Sanders, Lid. (The Times, October 27, 1953). But 
in another recent Scottish case, where miners left their work and retired to a 
quiet part of the waste to smoke, the Court of Session (Inner House) held 
thet they were acting outaide the scope of their employment and, in conse- 
quence, the employers were not liable (Kirby v. Nattonal Coal Board [1958] 
B.L.T. (Notes), 47) —LJ. * 

See stat r 


Reasons on Faot anp Law 


THe weight of high judicial authority has been thrown into the seale to con- 
demn with characteristis felicity of language the citing and, by implication if 
not expressly, the reporting of negligence cases for fact. It is not precisely 
fact, however, at which the shafts are aimed, but at the mistake of taking the 
reasons for conclusions on fact, that is, conclusions which a jury would have 
decided without giving reasons if the trial had not been by a Judge alone, 
a8 propositions of law. This was the error that the House of Lords correctéd 
in Qualeast (Wolverhampton), Lid. v. Haynes ([1959] 2 All E.R. 88), revers- 
ing the decision of the county Court Judge and of the Court of Appeal on 
fact, namely, on the question whether employers had fulfilled their duty to 
take reasonable care for the employee's safety. The employee in that case was 
an experienced moulder, who had not worn protective spats that were avail- 
able for him nearby, and had sustained injury as a result of spilling molten 
metal from a ladle. ‘‘If the reasons given by a Judge for arriving at the 
conclusions previously reached by a jury are treated as ‘law’ and citable’’, 
said Lord Somervell of Harrow, ‘‘the precedent system will die from a surfeit 
of authorities.’’ ‘‘Let not the same thing happen to the common law,” said 
Lord Denning after recalling how vast was the multitude of workmen’s eom- 
pensation caseg, ‘‘lest we be crushed under the weight of our own reports.” 
We shun the surfeit. We bow to the appeal. Yet the question of the report- 
ability of cases is often a vexed one into which many considerations enter, 
and we turn for a moment to that question, lest these shafts be taken to be 
aimed at reports and reporters rather than their readers. Both should abide 
their question. For if the reports should be selective, yet the use of them and 
the appreciation of what they decide and for what they are authority rest 
with the reader.—L.J. 


REVIEWS. 





The Identification of Thumb Impression atid the Cross-examination of Finger 
Print Ezperts. By N. K. Meara. 1959. Denn: Bar Shahbulla, Nai Sarak. 
Demi 8vo. Pages iv+-102. Price Ra. 12. 


Iw this book the learned author has explained in simple language how to 
carry on the examination and cross-examination in finger print cases. In India 
the majority of the people being illiterate they append their thumb impressions 
in token of their signatures. To laymen thumb impressions appear to be 
similar, but there exists many differences in these impressions. This book is 
written with the object of explaining the fundamental principles of the iden- 
tification of finger prints. Nature has not made any two objects identical. 
Finger impressions of any two individuals are not alike. On this principle 
the positive identification of thumb impression is based. This mode of detec- 
tion has become an exact science. This book is written with the object of as- 
sisting Courts and lawyers to arrive at a definite conclusión about the correct- 


4 
* 


VOL. LXI.] : JOUBNAL. 143 


ness or otherwise of the expert’s opinion. The book is bound to be of great 
use to Courts, members of the legal profession, and police officers. 


Workmen’s Compensation Act and Other Social Insurance Legislations. By 
JNANENDRA Nato Baksl, M.A., B.L, Advocate, Calcutta High Court, and 
JITENDRA KUMAR MITRA, M.A., B.L., Advocate, Calcutta High Court. CALCUTTA : 
S. C. Sarkar & Sons (Private) Ltd., 1-C, College Square. 1959. Second 
"Edition. Demi 8vo. Pages xlii+418. Price Rs. 15. 


Taw book is intended to give in detail the Acts, Rules, Notifications and 
Judigial decisions relating to Social Insurance. The corresponding provisions 
of the English Acts and English decisions have been referred to. Since the 
publication of the first edition many changes have been made in the Acts and 
‘Bules relating to Social Insurance legislation. All these changes have been 
clearly and carefully incorporated in this edition. The case law, both English 
and Indian, has been brought up-to-date. We have no doubt that the book 
will prove useful to lawyers and laymen who have to deal with technical labour 
matters. 


The Spectfic Relief Act. By K. N. BEAUMOK, B.L. CaLourra: Eastern Law 
House (Private) Ltd., 59, Ganesh Chunder Avenue. 1959. Roy 8vo. Pages 
xxi+241. Price Ra. 10. 


Tue learned author has clearly set forth the principles underlying the differ- 
ent provisions of the Specific Relief Act. He has lucidly explained the mean- 
ing of various sections in order to make the book of great practical utility. 
The sections have been clearly explained in the light of decisions of English 
and Indian Courts. Extensive quotations have been given from various judi- 
cial pronouncements wherever necessary. This handy work is bound to assist 
the legal profession. in solving intricate points of law arising out of the differ- 
ent provisions of the Act. Courts and practitioners will find the book very 
serviceable in expounding the provisions of the Act. 


A Commentary on the Hindu Code. By P. C. GHoss, M.A., B.L. CaLourra: 
8. C. Sarkar & Sons (Private) Ltd., 1-C, College Square. 1959. Demi 8vo. 
Pages xiv-+-237. Price Ra. 10. i 
Ts book is written with the object of presenting to the reader the codified 

Hindu law. The four principal Acts affecting the Hindus have been fully 
discussed and carefully annotated to explain their provisions. A special Intro- 
duction containing the main provisions of each of the Acts in a nutshell has 
been given. The differences between the old law and the new law have been 
learly pointed out. The provisions of the Acts have been explained in the light 
of the case law on the subject. Charts illustrating the order of succession and 
sapind relationship have been given. The book on the whole gives interesting 
exposition of the amended Hindu law. 


Co-cwnership and Partition. By SHAMBHUDAS Mirra, M.A, LL.B., Advocate. 
CatouTra: Eastern Law House (Private) Ltd., 54, Ganesh Chunder Ave- 
nue. 1959. Roy 8vo. Pages xxiiit+272. Price Rs. 10. 


- Tre law as to co-ownership is a Judge made law. The learned author has 
made a survey of the existing state of law. In every form of co-ownership 
partition is the ultimate result. Sometimes it is done peacefully, sometimes the 
matters go to Court. In this book the learned author has carefully indicated 
the procedure as to partition among co-owners, both amicable as algo through 
Court. He has divided the subject into eleven Chapters, and carefully ex- 
pounded the law on the subject. The book is bound to be of great utility to 
the Bench and the Bar. 
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The Indian Stamp Act. By JAHNABI CHARAN BHAUMIZ, B.L. CALOOTTA: S. C. 
Sarkar & Sons (Private) Ltd., 1-C, College Square. 1959. Second Edition. 
Demi 8vo. Pages xxx+388. Price Rs. 12.50. 


Tas is a commentary on the Indian Stamp Act, 1899, as modifed upto 1958 
by the Central and Provincial Legislatures. The main Act as amended in 
. Bharat, Pakistan and Burma, has been commented upon, indicating local 
changes. A Schedule has been given showing all the changes in Indian Stateg, 
Pakistan, and Burma. The commentary clearly discusses various principles 
and all important decisions have been referred to. The book is sure to be 
used for reference by all those interested in its subject-matter. S 


Income-tax Cash Credits & Secret Profits. By ML K. SHaxpwier. Nas Crry: 
203, M. Gandhi Road. 1959. Demi 8vo. Pages 8+28. Price Rs. 2. 


Tue Indian Income-tax Act is a complicated measure lacking in lucidity. 
The author of this brochure has done a signal service in explaining some of 
the complicated provisions of the Act. He has clearly explained the system 
of making cash credits, has presented a comprehensive view of the subject. 
and given the exact picture of the law on every point. He has referred to- 
several decided cases. This brochure is an interesting exposition of some of the 
complicated provisions of the Act. 


H. O. Mtira’s Indian Limitation Act. By B. C. MITRA, B.A., LL.B., BARRISTER- 
- at-Law, Advocate, Supreme Court of India. OarootTa: Eastern Law 

House (Private) Ltd.. 54, Ganesh -Chunder Avenue. Fourteenth edition. 
- 1959. Roy 8vo. Pages xciii+991. Price Re. 18. 


We cordially welcome a new edition of this well-known work. The text of 
the Indian Limitation Act contains all the latest amendments made by the: 
Legislature and the case law is scrupulously brought up-to-date. Several por-- 
tions of the work have been rewritten and fresh matter has been lucidly in- 
corporated. The comment is divided into cognate groups with appropriate 
headings. This edition is bound to be highly useful to the profession at large.. 


Shorter Constitution of India. By Duraa Das Baso. Caxuourra: S. C. Sar- 
kar & Sons (Private) Ltd, 1-C, College Square. 1959. Second edition. 
Demi 8vo. Pages lvi+680. Price Rs. 28. 

Tre first edition of this book was exhausted in a very short time. The 
various Articles of the Constitution have been lucidly discussed and the cage- 
law has been carefully considered and brought up-to-date. This work is in- 
tended as a comprehensive guide to the Indian Constitution and it fulfils its. 
purpose admirably well. 


The ‘Yearly Digest” of Indian and Select English Cases. By N. Rama- 
RATNAM, MLA. BL. Mapras: The Madras Law Journal Office, Mylapore. 
1958. Crown 4to. Columns 2595. 

Tms annual publication has become deservedly popular with the profession. 

The learned author deserves great credit for bringing out this stupendous work 

even under abnormal condition. The utility of this Digest to Courts and prac- 

titioners cannot be gainsaid. 
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October, 1959. 


HON. MR. JUSTICE J. C. SHAH. 


We offer our sincere congratulations to Mr. Justice Shah on his eleva- 
tion to the Bench of the Supreme Court of India. He was born on January 
19, 1906, and received his early education at the Proprietary High School 
and the R. C. High School, Ahmedabad, and passed the Matriculation 
Examination in 1922. In 1926 he secured honours in mathematics in the 
B. A. Examination from the Elphinstone College, Bombay. Thereafter 
he took to law and passed in the LL.B. Examination in 1928. In January 
1933 he achieved success in the Advocates Examination and started his 
practice in Ahmedabad. Within a short period he came to Bombay and 
commenced to practise on the Appellate Side of the Bombay High Court. 
In the trial of the dastardly murder of Mahatma Gandhi he appeared as 
Assistant Special Prosecutor before the Sessions Judge at Delhi. 


In a very short time he built up a very lucrative practice on the 
“Appellate Side of the High Court and made his mark as a consummate 
‘lawyer. In 1949 he was appointed a Puisne Judge of the Bombay High 
Court. His Work as Chairman of the Kerala and Madras Food Poisoning 
Inquiry i in July 1958 was much appreciated.. 

As a Judge he was extremely conscientious in the strict performance of 
his judicial duties. He united strong commonsense and industry with 
sound knowledge of law and proved a very capable Judge. Patient, 
courteous and impartial, he gained the respect of the legal profession and 
the confidence of the litigating public. His Judgments are noteworthy 
for full statement of facts, and elaborate discussion of arguments and rele- 
vant legal principles. His disposal of cases was quick. If Judges would 
make their decisions- just, they should behold neither plaintiff, defendant, 
nor: pleader, but only the cause itself. Justice discards party, friendship, 
kindred, and is therefore always represented as blind. The aom spann 
of justice is the firmest pillar of Government. 

By Mr. Justice Shah’s elevation to the Supreme Court, the Bombay 
High Court loses a strong, sound, painstaking and expeditious ‘Judge, 

ut the Supreme Court gains a shining pillar of strength. Our sincere 
elicitations to’ his Lordship, as he is hound’ to achieve great success in 

e new sphere of his career, 
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The members of the Bar and Solicitors gathered together in the Central 
Court, on October 8, 1959, to bid farewell to the Hon’ble Mr. Justice 
J. C. Shah. 

Sir Jamshed}i Kanga said: 
May it please your Lordship, 

The members of the Original Side of the Bar, on whose behalf I am 
speaking in the absence of the Advocate General, have received with 
very great pleasure your Lordship’s well-merited appointment to the 
Bench of the Supreme Court, and offer their sincere congratulatioffs to 
your Lordship. 

As a senior member of the Bar, I have had the opportunity of observ- 
ing your Lordship’s career at the Bar from the day it commenced. Your 
Lordship’s knowledge of law and able advocacy were highly appreciated, 
and your Lordship became a leading practitioner. Your Lordship’s prac- 
tice was mainly on the Appellate Side, which has a purely Indian Bar 
ever since the High Court began functioning. The Appellate Side Bar 
has been praised by several English Chief Justices, and I have heard 
senior English Barristers, who went on the Appellate Side almost every 
Wednesday, say that the Appellate Side Indian Bar was a competent Bar. 
Your Lordship’s elevation to the Bench was anticipated, and luckily it 
came at such a time as would give your Lordship many years on the 
Bench. Your Lordship has completed nearly ten years on the Bench of 
the Bombay High Court. During that period, your Lordship has main- 
tained all the best traditions of the Court, and has given entire satisfac- 
tion to the legal practitioners and the public. Your Lordship heard all 
those who appeared before your Lordship with patience and courtesy. 
When I joined the Bar, Sir Lawrence Jenkins, once a Judge of the 
Calcutta High Court, was the Chief Justice of the Bombay High Court. 
In those days the Calcutta Bench and ‘the Calcutta Original Side and 
Appellate Side Bars were considered the best in India. Even the remune-~- 
ration of the Chief Justice of Calcutta was greater than that of the Chief 
Justice of Bombay and Madras. But the times have materially altered. 
Bombay gave its first Chief Justice, its first Attorney General and its 
first Solicitor General to the Supreme Court. The Bombay Bench and 
the Bombay Original Side and Appellate Side Bars at the present time 
occupy a very high place in India. That result is undoubtedly due to the 
contributions made bv Judges and lawyers like your Lordship. We are 
fully confident that your Lordship will have a very successful career on 
the Bench of the Supreme Court. The general expectation is, and our 
wishes and prayers are, that your Lordship will end your Lordship’s 
judicial career as the Chief Justice of the Supreme Court. 

On behalf of the Original Side of the Bar, I wish your Lordship sə 
very successful career on the Supreme Court Bench, long life, health 
and happiness. 


Mr. Y. V. Chandrachud, the Government Pleader, said: 
My Lord, 
Last time we met in the Central Court was to do homage to Chie 
e Justice Chagla, who relinquished his office in September 1958. The feel 
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ings of those who have assembled here to-day are no less poignant than 
the feelings which were expressed on that occasion. Those were feelings 
of gratitude and of affection. 

Your elevation to the Bench in 1949 was joprecdiied i a career which, 
for its success, had few precedents at the Bar. For a period of ten years 
and more, there was no celebrated cause in appeal in which you were 
not briefed to appear for one side or the other. At the Bar you not only 
acquired a large practice, but what is perhaps of equal importance, you 
alsa acquired an admiring circle of friends. An almost crushing load of 
ever-mounting work deprived you of all leisure, and it was not often that 
you could seek relaxation in the lighter atmosphere of the Bar-room. 
You, however, stole time to pay fleeting ts to the Bar-room, when 
you would relax with a shy abandon which is so peculiarly your own. 
For then you would don the Parsi cap of Mr. Pochaji Jamshedji and you 
would let loose a stream of stories glowing with a sly humour. The 
younger set—and I was one of them—would try to eavesdrop, but the 
subtleties of the seniors were beyond our comprehension. 

In 1948 came the crowning- achievement of your career, for the Govern- 
ment of India appointed you with Mr. C. K. Daphtary as a Prosecuting 
Counsel in the Mahatma Gandhi Murder Trial. The trial was of great 
national importance and it evoked a world-wide interest. The preparation 
of that monumental case involved a heavy strain on you, even though 
you were accustomed to a life of hard work and rigorous self-discipline. 

Soon after the conclusion of the Gandhi trial; you were persuaded to ' 
accept a seat on the Bench of this High Court. You responded to the per- 
suasion, though at a great personal sacrifice, for it meant giving up a 
large and lucrative practice. Your appointment as a Judge must have 
come as a relief to you from the gruelling work at the Bar, though subse- 
quent events show that you gave up’a career of hard work to embark 
upon a career of even more hard work. As Lord Macmillan has said in 
his autobiography, advocacy is an enthralling vocation, though an ex- 
hausting one, and one is apt to grow weary of putting all one’s energies 
into other people’s disputes. You accepted the sanctuary of the Bench 
partly for the reason that, though enthralled, you were exhausted, and 
partly for the reason that, as a Judge, you could continue to serve the Law 
in a serener atmosphere where you could turn to more useful account the 
garnered stores of your experience. a 

It is not without trepidation that I approach the task of assessing your 
work as a Judge of this Court. The ist of March 1949 saw the birth of a 
judicial career marked by independence of thought and an almost infinite 
capacity for taking pains. The dissenting judgment in Jesingbhai’s case, 
which was delivered in April 1950 by you as a member of the Full Bench 
consisting of Chief Justice Chagla, Mr. Justice Bavdekar and yourself, 
will ever stand as a tribute to your independence of thought and approach. 
Those of us who had the good fortune to be present in the First Court 
that day will tot easily forget how, in a rather surcharged atmosphere, 
you proceeded to voice your dissent—not without regret, not without 
respect, but with a calm confidence. That judgment and the other judg- 
ments which are freasured In the Law Reports emphasize the directness, 
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of your approach and your faculty for plain unadorned language. Your 
judgments are characterised, not by purple passages, but by clear and 
simple statements of fact and law. 

Your knowledge of the several branches of law is so well-distributed 
that it is difficult to say where you excel. Whether you sat on the Appel- 
late Side or on the Original Side, whether you were hearing civil appeals 
or criminal appeals, your qualifications as a Judge shone in proportion ds 
the occasion called forth their display. But, as the poet Wordsworth says: 

“Even amongst the fairest objects, 7 
Some are fairer than the rest.” 
And may I, with apologies to the poet, say: 
“Even amongst the strongest subjects, 
Some are stronger than the rest.” 
If I am asked to pin-point your excellence, I would say that you excelled in 
the law of land acquisition. 

It is notable my Lord, that in the discharge of your judicial functions, 
you were never led by any conscious desire to excite the admiration of 
the Bar, Chief Justice.Mathew Hale has said that there are two golden 
rules of conduct which he followed as a Judge: one, not to be solicitous 
of what men will say or think so long as you keep yourself exactly accord- 
ing to the rule of Justice, and two, to be short and sparing at meals so 
that you may be the fitter for business. We knew as a matter of personal 
experience that your Lordship adhered strictly to the first rule, and there 
is enough circumstantial evidence to lead to the conclusion that your 
Lordship followed the second rule also. 

I am afraid, my Lord, I will be untrue to the Bar, which I have the 
good fortune to represent to-day, if I omitted to mention that for some 
time it was felt that the Bar could not keep pace with your quickness. 
Sometimes you lost patience if you lost time; sometimes excursions into 
matters of small moment were cut short too promptly, and sometimes 
your unrivalled power of searching comment was utilised so as to indi- 
cate that any further argument may be ineffective. I am happy, my Lord, 
to be able to say to-day that it was a matter of no small satisfaction to the 
Bar that, in recent years, your Lordship made a determined effort to re- 
move any cause for complaint or criticism on these counts. Imperfections 
mark every human character, and the test of a good Judge, as that of a 
- good man, is not how perfect he is, but how he strives to be less and less 

imperfect. 

My Lord, as the time for parting draws nearer and nearer, happy 
memories crowd into our minds, and to-day we have nothing but happy 
memories of our association with your Lordship. You will soon occupy 

‘a seat on the Bench of the highest Court of the land. You have never 
relaxed. As the Chairman of the Commission of Enquiry into the Food 
Poisoning cases in Madras and Kerala, you even ordained that Sundays 
should be treated as mere Mondays. You have carved a place for yourself 
by a thrifty application of time. We are all happy, that you will now have 
longer week-ends, no working Saturdays, and longer holidays which you 
richly deserve, and a part at least of which, we hope, you will spend 
® 


\ 
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without the companionship of. law books and labais. Life is larger than 
Law. On behalf of the Bar, real ue a aaa 
every distinction in your new assignment. 

My Lord, it is difficult to measure ckionn poradci} the influence of 
individuals on the growth and shaping of institutions. That is the privi- 
lege of history. But it requires.no strong imagination to anticipate that 
in your case the verdict of history can only be that you gave speed, 
stréSgth and vitality to this Court by a singular devotion and rectitude. 
While parting, the Bar could give you no better farewell than to say 
that your work in this Court will ever inspire us to devote our talents 


towards enhancing the prestige of this Court by hard and conscientious 
work, 


Mr. N. H. Sethna, President, Incorporated Law Society, said: 
My Lord, l 


On behalf of the Solicitors’ profession, it gives me great pleasure to 
associate myself with the expressions and sentiments which fell from the 
lips of Sir Jamshedji Kanga and Mr. Chandrachud. My Lord, I do not 
think I can usefully add anything to what they have said in such happy 
terms, but there is one incident in your Lordship’s life which perhaps 
the previous speakers did not know, and that is that your Lordship was 
at one time meant for the Indian Civil Service, but for reasons other 
than that of intellect or industry, your Lordship was asked not to pre- 
sent yourself at the selection. My Lord, what was then lost to the Civil 
Service was gained by this Court, and by reason of your industry and 
intelligence you surmounted all difficulties, til at last we found you 
presiding over this Court as one of the best Judges that we can have. 


My Lord, I would be failing in my duty if I did not, on behalf of the 
members of my profession, express great appreciation for your Lordship’s 
kindness and courtesy when your Lordship was taking chambers on the 
Original Side of the High Court. Your Lordship’s valuable guidance very 
often, when we were in error, led us to believe that after all Judges are 
also human beings who can correct us and not merely blame us. At the 
same time, when we saw your Lordship taking witness action on the 
Original Side of the High Court, it came to several of us as a matter of 


‘surprise with what ease you handled such witness action—an ease, my 


Lord, which some of the. best counsel from the a Pee Side could not 
have achieved at any time. 


My Lord, it is a matter of considerable regret to us that you have to 
part from us, but it is a happy thought that your Lordship will in the 
new environments be able to-do great service to our country and add 
greater lustre to the highest Court of our country, and perhaps also make 
a name as one of the Chief Justices of that Court.. 


On behalf of my profession, I wish your Lordship Géd-speed and good 
health; and perhaps at some time; when your Lordship has occasion to 


revert for a few days to this city, we may have the pleasure ` of seeing e 
you again in poop health: 
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The Hon’ble Mr. Justice J. C. Shah replied: 


Sir Jamshedji Kanga, Mr. Government Pleader, President of the 
Incorporated Law Society, and members of the Bar, 

I feel deeply moved by the cordial welcome which you have accorded 
io me this evening and the sentiments expressed by you. I am not vajn 
enough to think that I have deserved the tribute you paid to me. 

My memory goes back more than twenty-six years when I camg to 
Bombay after a short practice at a mofussil Bar, when I was trievfilese 
and felt lonely. When I saw this Court building built in gray stone, I 
felt that my lot was cast in surroundings which did not appear to be 
congenial. I saw a large number of members of the Bar flitting about with 
hardly a kind word to say. But that was soon changed. I acquired a large 
circle of friends, both on the Original Side and on the Appellate Side, 
and it was my good fortune that I happened to come to this Court, more 
by accident than by design, to practise. 

Gentlemen, years have rolled by and I am sitting here for the last 
time in this Court bidding you good-bye, and I am carrying with me the 
cherished memories of times which have gone by, of the affectionate and 
courteous regard and co-operation which I have always received when I 
was with you at the Bar and also when I sat on the Bench. The termination 
of this association, which has been to me instructive and pleasant, is 
particularly painful to me, and I find it difficult to express adequately the 
depth of my feeling. It is for more than ten years that I have sat on this 
Bench. I entered upon the performance of my duties with great diffidence, 
but it has been my good fortune during these years to have had the assist- 
ance of what is reputed to be the ablest Bar in this country. Throughout 
my career as a Judge, I have invariably found an honest presentation of 
the cases and argumeuts, coupled with unfailing courtesy, which made 
my work both light and interesting. You have referred to the merit of my 
work on the Bench: I can unreservedly say, not out of any modesty but out 
of genuine conviction, that the merit thereof reflects the industry and pre- 
sentation by members of the Bar of cases which came up for hearing be~ 
fore me. Our work—the work both of the Bar as well as of the Bench— 
in the Courts is done in the flerce light of publicity. It is work done in 
the light of cold reason in the search for truth, and it is to the credit of the 
Bar that the dust of political arena and of other-strife has not entered 
‘the precincts of this Court. When I entered upon the performance of my 
duties as a Judge, I fervently prayed to the Almighty that he may give 
me the strength to hold the scales of justice even and to uphold the 
highest traditions of the Bombay Bench and the High Court. I have, I 
believe, made a sincere effort in that direction: I do not know how 
far I have succeeded in achieving that ideal. 

Gentlemen, all parting is sad. To me it is particularly sad wher 
I am required to leave the field of my activity where the formative year: 
of my life as well as the most important period of my professional life 
-have been lived in such pleasant associations. During the last ten year 

a that I have sat on the Bench, there have been revolutionary change 
in this motherland of ours. We have won ‘Inde ence and hav 
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started upon a progranime of unprecedented development, the pace 
of which we, being in the midst of the stream, are unable to gauge. Even 
though our work as lawyers and as Judges is performed in the cloistered 
arena of the Courts, we cannot be immune to these developments. It will 
be for the future historian to record whether as lawyers and Judges we 
have contributed to the acceleration of the progress of our State. That 
the profession of law and the administration of justice have a vital role 
in he administration of the State is undisputed. When we have set out 
upon a vast experiment of enabling every individual citizen in this land 
to attain his fullest individuality, to make him free from want and 
hunger, to provide him with the normal amenities of civilised life, let us 
not lay ourselves open to the charge that in the matter of administration 
of justice the progress was hindered by judicial delay. 

Gentlemen, in regard to my work as a Judge, if in the discharge 
of my duties I have at any time appeared to go quicker than I was ex- 
pected to do, it has been because I have always believed that justice de- 
layed is justice substantially denied. I have, I feel, attempted to act in 
that belief. If, during the course of my career as a Judge, unwittingly 
any harsh word has escaped me, as it may have escaped, I crave your 
indulgence on this day of parting. 

I thank you, gentlemen, for the co-operation you have given to me. 


SECTION 28 OF THH BOMBAY RENT ACT 
and 
Babulal Bhuramal v. Nandram Shivram.* 


CERTAIN observations of the Supreme Court in Babulal Bhuramal v. Nandram 
Shivram! have raised a very interesting controversy as to whether the civil 
Courts would cease to have jurisdiction over a particular suit by reason of 
a plea of tenancy and consequent protection under the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, being taken up by the defendant 
in the written statement. The relevant passages of the said judgment are at 
pp. 957-8 and are as follows :— 

“...Do the provisions of s. 28 cover a case where in a suit one party alleges that he 
is the landlord and denies that the other is his tenant or vice versa and the relief asked 
for in the suit is in the nature of a claim which arises out of the Act or any of its provi- 
sions? The answer must be in the affirmative on a reasonable interpretation of s. 28.” 

*...On a proper interpretation of the provisions of s. 28 the suit contemplated in 
that section is not only a sult between a landlord and a tenant in which that relationship 
is admitted but also a sult in which it is claimed that the relationship of a landlord and 
tenant within the meaning of the Act subsists between the parties. The Courts which 
have jurisdiction to entertain and try such a suit are the Courts specified In s. 28 and 
no other.” 

Two interpretations are placed on the above passages of the Supreme Court 
judgment. One school of thought interpreta these passages as merely empha- 
sizing the frame of that particular suit while reaffirming the judgment of the 
High Court that the civil Courts would not have jurisdiction ‘to entertain a 
suit in respect of a title arising out of any of the provisions of the Rent Act 
as such a claim or question can only be gone into by the special Court set up 
under s. 28 of the Rent Act. In other words, under s. 29-A of the Rent Act, 
the right of a civil Court to go into questions of title is restricted to cases 
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of titles de hors the Rent Act and does not extend to titles which arise out, 
of the provisions of the Rent Act e.g. the question whether a person is a law- 
ful sub-tenant or assignee in respèct- of certam premises and entitled to pro- 
tection as such. under ss. 14-or 16 of. the Rent Act is a question which only the 
special Court set up undar s 28 can. go into as it involves taking cognizance 
of s. 14 or 15 of the Rent Act.. A civil Court, as rightly held in Harswarup 
Khannamal v. Nandram,? would not have jurisdiction to go into the above 
question as the title claimed’ therein arises out of the provisions of Rent Act. 
However, if the title which is claimed arises de hors the Rent Act e.g. ex con- 
tractu or out of ownership, then the special Court not having been invested 
with jurisdiction to decide question of titla otherwise than by reason of the 
provisions of the- Rent Act, the ordinary Courts of the land would continue, 
to have jurisdiction to decide questions of title, and it is because of this that 
the Legislature made it clear that suits on title and in respect of title could 
be filed in Courts eompetent to decide these questions, notwithstanding what is 
contained in s. 28 or 29 of the Rent Act. Accordmg to this view, when the 
plaintiff fles an ejectment. suit on the basis of any other relationship but that 
of landlord and tenant; say, licensor and licensee or owner and trespasser, and 
if the defendant pleads that he is a tenant of the plaintiff and entitled to pro- 
tection under the Rent Act, the Court must determine the respective conten- 
tions of the parties and decide whether the relationship between the parties 
is that of licensor and licensee. or owner and trespasser as the plaintiff claims 
or that.of landlord and. tenant as the defendant claims. If the Court decides 
the issue in favour of the defendant, the civil Court would not have jurisdic-- 
tion to proceed, further with the suit as it would then be a question between a 
landlord and a tenant for reliefs under s. 28 and only the special Court set 
up under s. 28 would have jurisdiction to-deal with the same. On the other 
hand, if the Court decides the issue in favour of the plaintiff, it would conti- 
nue to have the jurisdiction to try the suit and would be able to try the suit 
on the merits to ita logicel conclusion. . 

The other School of thought interprets the above Supreme Court judgment 
as laying down a new principle, viz. that even though a plaintiff may bring a 
suit in ejectment against the defendant on the basis of any other relationship, 
say, licensor and licensee or owner and trespasser, if the defendant contends 
that he is a tenant of the plaintiff and entitled to protection under the Rent 
Act, the civil Court, by reason of the above quoted passages of the Supreme 
Court judgment, would be ousted of its jurisdiction and cannot even decide 
whether the relationship which subsists between the parties is that of licensor 
and licensee or owner and trespasser as claimed by the plaintiff or that of land- 
lord and tenant as claimed by the defendant. According to this view, the 
determination of this very question is left to the special Court set up under 
s. 28. In- other. words, though a civil Court would have jurisdiction to enter- 
tain a suit when instituted, it being based on a title de hors the Act and other- 
wise within its competenca,. it would cease to have jurisdiction to decide that 
suit, nay, even -the question to decide whether it has jurisdiction to. try the 
suit or not, as soon’as a defendant takes up the plea of tenancy and protection 
under the Rent Act. It is argued that the words ar 

“On a proper interpretation of the provisions of s. 28, the suit contemplated in that 
section is not only a suit between a landlord and a tenant In which that relationship 
is admitted but also a suit in which it is claimed that the relationship of a landlord and 
a tenant within the meaning of the Act subsists between the parties.” 
are wide enough to cover cases both where such a claim is made either in the’ 
plaint. or in the written statement, and the only Court which can deal with 
such claims is the special Courts-set up under s. 28 of the Rent Act. It ia 
interesting to note that this interpretation of the Supreme Court judgment has 
appealed to the City Civil Court, Bombay, and that Court has, subscribing to 
the ‘above. intarpretation, ‘declined to go into the question pf détermining its 
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jurisdiction in such cdsed, 4nd réturned the plaints for presentatidn“to proper 
Court viz. the Small Causes Court, Bombay. - $ 
It is submitted with great respect that the above interpretation of the Supreme 
Court judgment does uot appear to be correct. It 1s submitted that tne above 
observations of the Supreme Court must be read in the context of the facts of 
that case, and, when go read, it will be clear that the Supreme Court has not laid 
down such a broad principle. In that case, plaintiff No. 1 was a tenant of the pre- 
ises in question under defendant No. 1. Plaintiffs Nos. 2 and 3 were persons to 
whom the premises were sub-let by plaintiff No. 1. Defendant No. 1 as the 
landlord gave notice to quit to plaintiff No. 1 on December 6, 1947. There- 
aftet he. filed suit No. 483/4400 of 1948 in the Court of Small Causes, 
Bombay, on April 29,1948, whereby he sought to evict plaintiff No. 1. To 
this suit, defendant No. 1 also made plaintiffs Nos. 2 and 3 parties to the suit 
alleging that they were trespassers and had no-right to be on the premises. 
The Small Causes Court held that plaintiffs Nos. 2 and 3 were not lawful sub- 
tenanta, and the sub-letting to them by plaintiff No. 1 being contrary to law, 
the latter had deprived himself of the protection of the Act. An appeal against 
the decree was unsuccessful and revision application made to the High Court 
was summarily dismissed. Thereafter, the plaintiffs filed the present suit in 
the City Civil Court praying, inter alia, for a declaration that plaintiff No. 1 
was a tenant of the defendants and was entitled to protection under the Rent 
Act, and that plaintiffs Nos. 2 and 3 were lawful sub-tenants of plaintiff No. 1 
and-were entitled to the possession, use and occupation of the premises as 
sub-teaants-thereof. The City Civil Court held that it had jurisdiction to try 
the suit but dismissed the same on the ground that there had been no lawful 
subletcing of the premises to plaintiffs Nos. 2 and 3 as the provisions of s. 10 
ef the. Rent Act, 1944, had not been complied with. Against that decision, the 
plaintiffs appealed to the High Court, which appeal was dismissed on the 
ground that the City Civil Court had.no jurisdiction to entertain the suit, as 
the suit involved a question of title arising out of the provisions of the Rent 
Act-and- was triable exclusively by the Court of Small Causes, Bombay. Plain- 
tiffs- Nos..2 and 3 preferred an appeal to the Supreme Court from the judg- 
ment of the High Court ` 
It is material to note that, in this case, there was no dispute that plaintiff 
No: 1 was not the -contractual tenant of the defendant-landlord. The mate- 
rial question was whether- plaintiff No. 1 continued to enjoy the possession as 
a statutory tenant against whom no order in ejectment could be passed, not- 
withstanding the termination of his contractual tenancy by the landlord, if 
he- was ready and willing to pay the rent and observe and perform the terms 
of-tenancy. Now, the question whether he was ready and willing to pay the 
rent and observe and perform the terms of tenancy and therefore entitled to 
protection under the Rent Act could only be gone into by the special Court 
set up under s. 28 as it would be a question arising out of s. 12 of the Rent 
Act. . Again, plaintiffs Nos. 2 and 3 prayed for a declaration that they were 
lawful sub-tenants of plaintiff No. 1 and were entitled to protection as such 
under the Rent Act. This would clearly mean that in order to support their 
case plaintiffs Nos. 2 and 3 would have to rely on the provisions of s. 14 of 
the. Rent Act, and, as rightly. held in Harswarup v.. Nandram any claim or 
question. ie ie of the provisions of the Rent Act could only be gone into 
by the special Court set up under s. 28 of the Rent Act. None of the plaintiffs 
in the case before the Supreme Court was claiming a title de kors the Act and, 
therefore, the City Civil Court would have no jurisdiction to entertain a claim 
of title which arose out of the provisions of the Rent Act. It was in empha- 
sizing the frame of the suit as filed that the above observations of the Supreme 
Court were made and they must be read as such. oe : i 
_. On the-other hand, if the- claim or question of title arises de- hors the Rent 
Act, the civil Courts of the land would continue to have jurisdiction to decide 
the same under s.-29A of the Rent Act, even though the same may have beeg 
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determined incidentally under s. 28 or s. 29 of the Rent Act. This has been 
made clear by the Supreme Court at p. 959 of the same judgment. 


“,..It is possible to concatve of cases where in a sult under s. 28 a question of title 
to premises which does not arise out of the Act or any of its provisions may be deter- 
mined incidentally. Any party to the suit aggrieved by such a determination would be 
free to sue In a competent Court to establish his title to such premises by virtue of the 
provisions of s. 29A [of the Rent Act]. On the other hand, in a suit where a question 
of title enttrely arises out of the Act or any of its provisions, the jurisdiction to try 
such a suit was exclusively vested in the Courts specified in s. 28 of the Act and no 
other. That is to say, a title which could not be established outside the Act but witch 
arose under the provisions of the Act by virtue of a claim made thereunder must be 
determined by a Court specified in s. 28 and a title de hors the Act may be determined 
in any other Court of competent jurisdiction... By enacting s. 209A the Legislature 
clearly intended that no finality should be attached to the decision of a Court trying a 
suit under s. 28 on a question of title de hors the Act.” 

Thus, if the plaintiff files an ejectment suit against his licensee or a tres- 
passer, the City Civil Court would have jurisdiction to try the same, 
e.g. in Govindram Salamatrai v. Dharampal? the plaintiff had filed the suit 
against the defendants alleging that they were his licensees of a certain pro- 
perty, that the license had been properly and legally terminated and that 
he was entitled to an order of eviction against the defendants. The defendants 
contended that they were the tenants of the plaintiff and therefore were pro- 
tected under the Rent Act, and also contended that the High Court had no 
jurisdiction to entertain the suit. Dealing with the question of jurisdiction, 
it was held that the proper forum for the determination of the question whe- 
ther the relationship between the plaintiff and the defendant is as between land- 
lord and tenant or as between licensor and licensee or as between owner and 
trespasser is the High Court which initially has got the jurisdiction to entertain 
the suit for ejectment which has been properly framed on the basis of rela- 
tionship as between licensor and licensee or owner and trespasser. 

But it is argued that the above judgment is impliedly overruled by the above 
observations of the Supreme Court. It is respectfully submitted that the above 
observations of their Lordships were made more to indicate the-frame of the 
plaintiff’s suit than to determine the question of jurisdiction of the civil Court, 
A division bench of the Bombay High Court has recently considered in Jas- 
wantlal v. “Western Comp., Indsa’’* the above Supreme Court judgment. 
The facts in that case were that the plaintiff had filed a suit in ejectment against 
the defendants contending that the defendants were trespassers or at best li- 
censees whose license had-been validly revoked. The defendants contended 
that they were the plaintiff’s sub-tenants and were entitled to protection under 
the Act. The defendants relied on the above two passages of the Supreme 
Court judgment and contended that the City Civil Court had no jurisdiction 
to entertain the suit. Dealing with this contention of the defendants it was 
held that the above observations emphasized more on the frame of the suit 
and did not deal with the question of jurisdiction. It was held that in order 
to decide whether a suit comes within the purview of s. 28 what must be con- 
sidered is what the suit as framed in substance is and what the relief claimed 
therein is. Lf the suit as framed is by a landlord or a tenant and the relief 
asked for is in the nature of a claim which arises out of the Act or any of its 
provisions, then only and not otherwise will it be covered by s. 28. The ratio 
of the above judgment has been reaffirmed in another recent decision reported 
in Abdul Kayum v. Ebrahim.5 It was held in that case that a suit by a 
plaintiff under s. 47 of the Presidency Small Cause Courts Act, for a decla- 
ration that the defendant was not at the time of applying for the order under 
ss, 41 and 43 entitled to the possession of such property, and the application 
by the defendant for such an order constituted an act of trespass, was main- 
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tainable in the City Civil Court as the suit was essentially under as. 46 and 47 
of the Presidency Small Cause Courts Act and the mere fact that the plaintiff 
had stated in addition that he was entitled to protection under the Rent Act 
would not change the nature of the suit. 

It is, therefore, respectfully submitted that the true interpretation of the 
Supreme Court judgment is that the Supreme Court has not laid down any 
‘such broad proposition as to oust the jurisdiction of the civil Court to enter- 
tain any suit without determining the issue of its jurisdiction as soon as the 
defendant pleads tenancy and protection under the Rent Act. In any event, 
it is submitted that the observations of the Supreme Court are obser and 
should not be deemed to override an earlier judgment of the Supreme Court 
in Bhatia Co-operative Society Lid. v. Patel®. There the plaintiff had filed a 
suit in ejectment against the defendant who was his tenant on the footing 
that the Rent Act did not apply to the premises as the same were exempt 
under s. 4 of the Rent Act. The defendant contended that the Rent Act ap- 
plied and the premises were not exempt from the provisions of the Rent Act 
and that, therefore, the City Civil Court had no jurisdiction to entertain and 
try the suit. Dealing with the question of jurisdiction, their Lordships have 
es (p. 206) : 

.-The crucial point, therefore, in order to determine the question of the jurisdic- 
gos chy Gat Ga ats A ee a 
s. 4 of the Act, the Act applies to the premises at all. If tt does, the City Civil Court 
has no jurisdiction; but if it does not, then it has such jurisdiction. The question at 
once arises who is to decide this point im controversy. It is well settled that a civil 
Court has inherent power to decide the question of Its own jurisdiction, although, as a 
result of tts enquiry, it may turn out that it has no jurisdiction over the sult. Accord- 
ingly we think, in agreement with the High Court, that this preliminary objection is not 
well founded in principle or on authority...” 

Similarly if a plaintiff files a suit against his licensee or a trespasser and the 
licensee or the trespasser contends that he is the tenant of the plaintiff and 
entitled to protection under the Rent Act, the question which would arise is 
whether the relationship between the parties is that of landlord and tenant 
or that of licensor and licensee or owner and trespasser. If the relationship is 
that of landlord and tenant, the City Civil Court would not have jurisdiction. 
If the relationship is that of licensor and licensee or owner and trespasser, 
the City Civil Court would have jurisdiction to try the same. The question 
arises as to who is to decide the point in controversy and the Supreme Court 
has answered it by saying that every civil Court has inherent jurisdiction to 
determine the question of its own jurisdiction although as a result of the 
enquiry it may turn out that the Court has no jurisdiction to try the suit.’ 

Now, if the Supreme Court in deciding Babulal Bhuramal v. Nandram 
wanted to lay down a different principle from the one it laid down in Bhatia 
Co-operative Housing Sooisty Lid. v. Patel it would have said so. But 
it having not done so, it is legitimate to infer that it did not want to make 
a departure from the law laid down in Bhatia Co-operative Sootety’s case 
where the facts were different. Secondly, even if it is possible to read the 
Supreme Court judgment in Babulal Bhuramal v. Nandram as laying down 
a very broad principle, it is submitted, that the same ought not to be extended 
p eases where the facts are exactly the converse of the case before the Supreme 

ourt, 

Now, the scope of the binding nature of the observations of the higheat 
Court has been laid down by the High Court in Comr. I.T. v. Bai Shirinbas’. 
In that case the question arose whether the assessee’s assessable profits on the 
sale of shares was the difference between the sale price and the cost price 
paid by the assessee or the difference between the sale price and the market 
price on April 1, 1945, on which date the assessee had started her business, 
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the assesgee having purchesed the shares prior to April 1, 1945. The assessee 
contended that she was liable to be taxed on the difference between the sale 
price and the market price on April 1, 1945. The department, relying on an 
earlier judgment of the Supreme Court, contended that the profits should be 
asseased on the basis of dfference between the sale price and the actual cost 
price. Now, the earlier Supreme Court judgment dealt with a case where 
the agsessee had, during the accounting year, withdrawn some silver bara and. 
shares from the business and settled them on certain trusts in which he was 
the managing trustee, and’in his books he credited the busineas with the cost 
price of the silver bars and shares so withdrawn. The department and We 
High Court assessed him to tax on the basia of the difference between the cost 
price of the silver bars and shares and their market value on the date of 
their withdrawal from business. The Supreme Court set aside the assessment 
holding that there was only a fictional sale and that the assessee could not be 
taxed on a fictional sale. Basing its argument on this judgment, the depart- 
ment contended in the later case that just as a person cannot be assessed on 
profits deemed to arise on a fictional sale, so also in assessing the profits of 
the assessee in the later case, the basis to be adopted should be the the differ- 
ence between the actual purchase price paid by the assesses and the sale price 
and not the difference between the sale price and the market price on the date 
of conversion viz. April 1, 1945, The above argument of the department was 
not accepted by the High Court. Chagla C.J., who delivered the judgment, 
stated (p. 716): 

“It has been very strongly urged by the Advocate General that ft is our duty, what- 
ever our own. views may be, to give effect to the decision of the Supreme Court. With 
very great respect, a decision of the highest Court is a decision which is true with regard 
to- the -facts on which. that decision is based. Logical corollary may follow from that 
decision and a Court may be asked to accept the logical corollary and to extend the 
principle of that decision, but the binding nature. of the decision depends upon what is 
the.ratio which applies not only to the facts in that particular case but would be appli- 
cable to other facts as well- It is perfectly true that no two decisions can have identical 
facts and it. is not in that sense that one decision is to be distinguished from another. 
But once the ratio is discovered, then the case is not an authority for a proposition that 
may seem to follow logically from ft, as was stated by Lord Halsbury in Quinn v. 
Leathem.’ We need hardly say that if we were satisfied that the ratio of the Supreme 
Court judgment applied to the facts of this case, whatever our view might have- been, 
we would have unhesitatingly applied it and come to a decision in conformity with the 
decision of the Supreme Court, But when we are asked to extend the principle of that 
dectsian, with very great respect, we hesitate to do so, because we feel that if all the 
aspects of the matter had been present before the Supreme Court, they would not have 
agreed to extend that principle to cases where an asset was realised by a business man 
and where the question arose as to what were his business profits and how those busi- 
ness profits should be allocated.” 

Likewise, it is submitted that the ratio, if any such be, of the Supreme Court 
judgment in Babulal Bhuramal v. Nandram ought not to be applied to a case 
where the plaintiff brings & suit in ejectment on the basis that the defendant 
is his licensee or a trespasser, as the facta would be converse of the case in 
Babulal Bhuramal’s case, and that if all the aspects of the matter had been 
present before the-Supreme Court, they would not have agreed to extend the 
principle to a case of the above nature. 

It may be observed in passing that the City Civil Court seems to have been 
influenced in holding that it has no jurisdiction to even determine the ques- 
tion of its own jurisdiction on the basis of certain provisions of certain sta- 
tutes where the Courts’ jurisdiction has to be decided not by an ordinary 
Court of the land but by a special tribunal set up under that particular piece 
of. legislation,-not because of what the plaintiff says in his plaint but because 
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of the plea that the defendant sets up in his written statement, e.g. the Bombay 
Tenancy and Agricultural Lands Act or the Displaced Persons’ Debts Adjust- 
ments Act etc. That may be so, because there is an express provision to that 
effect in those statutes. But under the Rent Act there is no similar provision 
and therefore provisions in those statutes cannot be a helpful guide in deter- 
mining the forum for the disputes under the Rent Act. The same point was 
urged before the High Court in Bhatia Co-operative’s case before Weston J. 
"He held (p. 208): 

“It is first contended by Sir Jamshedji Kanga that the City-Ctvil Court had no 
Juxiediction to entertain the suit, for the Court to which the jurisdiction to entertain 
such suit is given by the Act No. LVII of 1847 is the Court of Small Causes at Bombay. 
But unless express provision exists to the contrary, and such provision would be most 
extraordinary, any Court has jurisdiction to decide whether or not it has furisdiction 
in a particuler matter, and we cannot accept that it is necessarily for the Small Causes 
Court to decide in the first instance whether the sult should or should not proceed in 
that Court or in the City Civil Court” 

Lastly, it is submitted, that if the Supreme Court judgment is interpreted 
as it is sought to be done, it would result in a conundrum. Let us assume that 
the effect of the Supreme Court judgment is that the ordinary civil Court is 
deprived of its jurisdiction even to determine the question of its own juris- 
diction as soon as the defendant sets up a plea of tenancy and protection 
under the Rent Act, and that the determination of the question whether the 
defendant is a tenant and entitled to protection under the Rent Act is to be 
made by the special Court set up under s. 28 of the Rent Act. Now, if the 
special Court holds that the defendant’s plea of tenancy and consequent pro- 
tection under the Rent Act is correct, well and good. But if the special Court 
decides against the defendant, then it would not have jurisdiction to deal with 
the claim or question of title arising de hors the Rent Act. The special Court 
would return the plaint for presentation to proper Court vis. the ordinary 
civil Court. Very likely the defendant will again, though falsely, take up the 
plea of tenancy and consequent protection under the Rent Act. The civil 
Court would still have no jurisdiction to decide the dispute between the parties 
since the defendant, though falsely, claims that he is a tenant. It may be 
argued that the question having been decided by the special Court is barred 
by res judicata between the parties and, therefore, the civil Court would have 
jurisdiction to deal with such a case. But a Court in order to decide that a 
claim or question being agitated between the parties is barred by res judicata 
must have jurisdiction to try the subsequent suit. Now, if the above- inter- 
pretation were to be put upon the judgment of the Supreme Court, the City 
Crvil Court would not have jurisdiction to try the suit or to decide that the 
defendant’s contention is barred by res judicata even after the determination 
of the issue by the special Court because its jurisdiction will be ousted as soon 
as the defendant, even though falsely, claims that he is a tenant, and entitled 
to protection of the Act. The Supreme Court observations are wide enough 
to cover all cases of claim of tenancy even where a dispute regarding the rela- 
tionship between the parties has been considered by the special Court and 
rejected by the special Court. Thus a plaintiff would be left without any 
remedy. He cannot succeed in the special Court because it has no jurisdic- 
tion to assist him in the event of the relationship being otherwise than as land- 
lord and tenant, and the civil Court will equally have no jurisdiction because 
of the Supreme Court judgment. Surely the Supreme Court had not intended 
to create such an absurd situation. 

It is, therefore, respectfully submitted that the correct interpretation of the 
Supreme Court judgment is that the above observations only emphasize the 
frame of the suit. It is further submitted that the correct manner to decide 
the question whether s. 28 of the Rent Act applies in a given suit and conse- 
quently triable exclusively by the Small Causes Court is, as held in Jaswantlal 
v. ‘Western Comp. India’’ to find out what the suit as framed in substance iw 


158 THA BOMBAY LAW RNPORTER. [vor. ux. 


and what the relief claimed therein is. If the suit as framed is by a landlord 
or a tenant and the relief asked for is in the nature of a claim which arises 
out of the Act or any of its provisions, then only and not otherwise will it be 
covered by s. 28 of the Rent Act. 


GLEANINGS. i . 


Laster v. Romrord Ios Co., Lp. r 


Ir an employee, while acting in the course, of his employment, is negligent 
and a third person suffers damage in consequence, the employee may find 
himself liable for that demage not only on a direct claim made against him 
by the third person, but also on a claim made by his employer or his em- 
ployer’s insurers to recover damages which either have had to pay to the third 
person, Authority for this proposition is to be found in Lister v. Romford 
Ice & Cold Storage Co., Ltd. ({1957] 1 All E.R. 125), a majority decision of 
the House of Lords. Under the law as it stands, therefore, whenever an em- 
ployee is negligent in the course of his employment and as a result his employer 
becomes liable to pay damages to a third person, the employee is exposed to 
the risk that his employer will require him to pay the damages out of his own 
pocket, and it makes no difference that the employer may have covered his 
own liability by insurance. It is this possibility which led to the appointment, 
in March 1957, of an inter-departmental Committee to consider the implication 
of the Laster case, some aspects of which were discussed in the Journal in an 
article in 1956 (106 L.J. 4), shortly after the decision of the Court of Appeal 
in this case ([1955] 3 All E.R. 460) had been reported. The Report of the 
Committee has now been published: they think that the decision in the Lister 
case has not exposed a practical problem and that there is not any need for 
legislation at present. 

The decision in the Lister case (supra) did not enunciate any new principle 
of law; it rather affirmed that an employee who is under a duty of care remains 
personally responsible for the consequences of his failure to exercise such 
care. Practical considerations have led third parties who had been injured 
by employees acting in the course of their employment to make their claims, 
not against the employee, but against the employer who will have funds to 
pay, and in the vast majority of cases employers have met such claims without 
troubling to recoup themselves by seeking to make their employees indemnity 
them; similarly, insurers have been reluctant to exercise their rights of sub- 
rogation against employees, save in exceptional circumstances. Cases to the 
contrary, which have been most infrequent, include Ryan v. Fildes ([1938] 
8 All E.R. 517), Jones v. Manchester Corpn. ([1952] 2 All E.R. 125), Semtex, 
Lid. v. Gladstone ([1954] 2 All E.R. 206) and Harvey v. R. G. O'Dell, Lid. 
({1958] 1 All E.R. 657). There is, as the Committee stress, little indication 
that employers, or insurers of employers, have been taking advantage of their 
right to obtain recoupment; moreover certain voluntary action has been taken 
both by employers and insurers which has further reduced the likelihood of 
employees being asked to contribute to damages paid to fellow employees as 
a result of their negligence. In these circumstances the Committee do not 
recommend that an attempt should be made to meet the problem by legislation, 
and this recommendation has been accepted by the Government (598 Hansard 
H.o.C. 83). The Committee add, however, that if in future it should appear 
that employers or insurers were exploiting their rights unreasonably, the 
problem would have to be reviewed afresh—LJ. 
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Bang: NEGLIGENT ADVICE 


A BANKER may, a8 such, give advice on investments to a customer who con- 
sults him or, indeed, to anyone who comes to him for advice and whom he 
chooses to advise. If he undertakes to advise, he must exercise reasonable care 
and skill in giving the advice, and if he does so negligently he will incur lia- 
bility. Exactly the same considerations, as Lord Finlay, L.C., pointed out in 
his speech in Banbury v. Bank of Montreal ([1918] A.C., at p. 655) apply to 
the case of the manager of a branch of a bank with regard to the business which 
is immediately under his care as manager. In Woods v. Martins Bank, Lid. 
((1958] 8 All E.R. 166) the manager of a branch of the defendant bank 
agreed to act as ‘the plaintiff’s financial adviser, and in that capacity 
advised the plaintiff to make investments in preference shares of a private 
company, also a customer of that branch of the defendant bank, and to gua- 
rantee the overdraft of another small private company. The advice was 
honestly given, but there was no reasonable ground for advising the plaintiff 
in his own interest to make the investments or to guarantee the overdraft. In 
each case the sums advanced by the plaintiff were lost. His action for damages 
for negligence against the bank and the manager of the branch was successful, 
Salmon, J., holding that on the facts it was within the scope of the defendant’s 
bank business to advise on financial matters, and the advice which had been 
given to the plaintiff was given without the ordinary care and skill that a 
bank manager should possess. The company whose preference shares the 
plaintiff bought had an overdraft with the manager’s branch of the bank and 
the learned Judge made it clear that in his view the branch manager ‘‘ought 
never to have advised the plaintiff at all—certainly not without making a full 
disclosure to the plaintiff of the conflicting interests between the plain- 
tiff and the defendant bank and the plaintiff and the defendant bank’s 
other customers concerned’’, The Banbury case was distinguished on the 
ground that there the bank manager had admittedly no general autho- 
rity to advise, but Lord Finlay’s words on the proper course to be taken where 
there are conflicting interests are very much in point: ‘‘If the banker’s fami- 
liarity with the subject arises from the fact that he has himself a pecuniary 
interest in it, he would be bound in advising the customer to make full dis- 
closure to him of this circumstance’’.—L.J. 


REVIEWS. 





Elements of Indian Company Law. By Soupas R. Davar, Barrister-at-Law. 
Sixth Edition by Kuorsuep D. P. Manon, Advocate, and Rusrom S. DAVAR, 
Barrister-at-Law. Bompay: The Progressive Corporation (Private) Ltd., 
Jehangir Wadia Building, 51, Mahatma Gandhi Road. 1959. Demi 8vo. 
Pages ui1-++655. Price Rs. 13.50. 


We welcome a new edition of this book which is very popular with students, 
lawyers and busineasmen. Since the publication of the last edition the new 
Companies Act, 1956, was promulgated. Many changes have been effected in 
the company law by this Act and a new edition of this book became absolutely 
necessary. The whole work has undergone a thorough and complete revision 
in the light of new amendments. All these changes have been carefully point- 
ed out and important recent casea have been referred to. The changes made 
by the new enactment have been clearly explained and every effort has been 
made to make this edition useful in every way to students, practitioners and 
those who have to do anything with the company law. For the guidance of 
students selected examination questions have been given at the end of the 
book. A separate chapter at the end of the book deals with capital issue 
contro. The Appendices include the Schedules to the Companies Act 
and Companies (Central Government’s) General Rules and Forms. We may 
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unhesitatingly say that this edition will be found very serviceable to the Com- 
pany Secretary, company promoter, managing agent, the director and pro- 
ossional men who have to deal with Company Law. mae 
fe 5 = < ' 
Modis: Tezi Book of Medical Tees and Tozicology. Edited ` 
` N. J. Mont, M.B, Mp0. (Lonv.). Bompay: N.M. Tripathi (Private) Lid, 
Princess Street. Thirteenth Edition. 1959. Roy. 8vo. Pages 808. Price 
In this edition the learned author has carefully and: thoroughly revised 
every section of the book. He has incorporated new cases of medico-legal 
importance. Several new sections dealing with fresh matter have been added. 
The section on intersex has been entirely rewritten and the section on toxi- 
cology has been brought up-to-date. In revising this edition various text books 
have been consulted and the whole matter has been carefully scrutinised from 
the medico-legal standpoint. Medical practitioners and lawyers will find this 
edition extremely useful. 


The Sale of Goods Act and the Indian Partnership Act. By Sm Dinsean 
Farpungi Mutua. Edited by Karkopap Sorass1 SHAVAKSHA, B.A: (OXON), 
Barrister-at-Law. Bompay: N. M. Tripathi (Private) Ltd., Princess 
Street. Fifth Edition. 1959. Roy. 8vo. Pages xm+188. Price Rs. 7.50. 

-~ We welcome a new edition of this work. The provisions of’ the two Acts 

have been fully and carefully explained in a lucid style and the ĉase law 

has been brought up-to-date. Students of law will find this edition extremely 
useful for studying thé provisions of these two Acts. 


Recognition in the Law of Nations. By RATYAVRATAN RAMDAS PATEL, LL.M., 
Advocate, High Court, Bombay. Bosspay: N. M. Tripathi (Private) Ltd. 
Princes Street. 1959. Demi 8vo. Pages m-+122. Price Rs. 15. 

Tras book contains a brief exposition of the Jaw of nations. It critically 
examines the theoretical aspects of the whole question. Certain imperfections 
of International law are clearly pointed out. International law does not bind 
the states of the world in a common legal system. It is applied by states 
according to their’ own discretion. International law should be freed from 
various substantive and procedural defects. The whole subject is divided into 
twenty-three chapters and the discussion is very- illuminating. 


The Finance Acts of 1958 & 1959 and the Indian Inoome-tax Act, the 
Wealth-taz Act, and the Expenditure-taz Act. By A. N. Aryan, B.A., BL; 
-~ Advocate, Supreme Court, and T. A. RAMAOHANDEAN, B.A, B.L., Advocate, 
- High Court, Madras. Mapras: Company Law Institute of India (Private) 
_ Ltd., 21, Thyagaraya Road. 1959. Roy. 8vo. Pages o-+-vi1+133-+1Lv: Price 
Ra. 14.00. : 7 


THE is a very thoughtful commentary on the various Acts incorporated ‘in 
this work. The intricate provisions of several sections of the various Acts 
have been carefuHy explained in simple language. The annotations are analy- 
tical and critical -and they throw fresh light on many provisions of these 
complicated Acts. Persons who have to tackle the provisions of these ' Acts 
pu find the book very serviceable. i . 
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The 
Bombay Law Reporter. 


JOURNAL. > 
November 15, 1959. 


SECTION 102C OF THE BOMBAY LOCAL BOARDS ACT AND THE 
ANOMALOUS POSITION OF TAXATION APPEALS.* 


Section 113 of the Bombay Local Boards Act of 1923 provides for an appeal 
to a Judicial Magistrate against the quantum of tax levied by a Local Board. 
The opening two sentences and sub-cl. (1) of s. 113 are as follows: 

“Appeals against any notice of demand issued under sub-section (3) of section 104 
may be made to any Judicial Magistrate or Bench of such Magistrates by whom under 
the directions of the Sessions Judge such class of cases is to be tried. But no such 
appeal shall be heard and determined unless— 

(a) the appeal is brought within fifteen days next after service of the notice of 

demand complained of;” 
The plain and literal meaning of the above clearly is that an appeal is com- 
petent against the Notice of Demand and that the same must have been issued 
under s. 104(3) of the Bombay Local Boards Act. There has been occasion 
for the interpretation of this section and it has been held in District Local 
Board, (W.K.) v. Kutuballi’ that under this provision of s. 113 appeal is 
competent only upon issue of the Demand Notice. The jurisdiction in the 
Judicial Magistrate to entertain and hear the appeal is vested only upon the issue 
of the Demand Notice, and, however disputable the quantum of tax may be, 
no statutory remedy of this appeal is available to the tax payer without issue 
of this Demand Notice. Just as the said s. 113 mentions that appeal against 
any notice of demand can be filed to a Judicial Magistrate it also in unequi- 
vocal terms states that such notice will be Notice of Demand issued under 
s. 104(3) of the Bombay Local Boards Act, and the words such appeal in the 
second sentence of s. 118 refer to an appeal against the Notice of 
Demand issued under s. 104(3) of the Act. Though in the case of the District 
Local Board, (WK.) v. Kutubalis, specific point about the second proposition 
viz. that the Demand Notice must be under s. 104(3) of the Act was not before 
their Lordships, still there is clear expression therein that the Demand Notice 
must be the Demand Notice issued under s. 104(3) of the Bombay 
Local Boards Act. It is observed in the said case (p. 1237) :— 

“The opening words of the section, namely, ‘Appeals against any notice of demand 
issued under sub-section (3) of section 104 may be made’ would show that before œ 
Judicial Magistrate or a Bench of Judicial Magistrates can exercise jurisdiction under 
the section, there ought to be in existence a notice of demand issued by the Local Board 
under sub-s. (3)'of a 104 of the Act. Then again, the words ‘No such appeal shall be 
heard and determined’ would also show that the jurisdiction to proceed with the hesr- 
ing of the appeal made under s. 113 of the Act does not vest in the Judicial Magistrate 
unleas a notice of demand has in the first instance been issued against the person con- 
-cerned by the Local Board. The words ‘such appeal’ in the expression ‘No such appeal 
shall be heard and determined’ are important. They refer to an appeal against a notice 
of demand issued under sub-a. (3) of s 104” 

In theory it cannot be disputed that an appeal is intended against the levy 
of tax. However the remedy of appeal has to be specifically provided for im 
the enactment by specific provisions and the provisions investing and divest- 
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ing jurisdiction are subjected to the rule of strict interpretation. It also fur- 
ther appears from the scheme of the various Acts concerning the Local Bodies 
that only one appeal is provided whether it be at the stage of the levy of tax 
or at the collection stage. Taxation by Local Authorities has two important 
phases. First is the levy and the other is the recovery or the collection proce- 
dure . In fact the corner stone of taxation is the Asseaament List. The recovery 
or collection phase under the Local Boards Act is provided under Chapter VIII. 
Issue of Bill is provided at s. 104(1) and Notice of Demand is provided undef 
s. 104(3) and the appeals are provided at s. 113, and this is at the stage of col- 
lection. Under provisions of the Village Panchayats Act in the repealed Act 
of 1933, Assessment List was provided at s. 89 and the Bill under s. 91(2), 
notice demanding the amount which is named as Writ of Demand was provided 
under s. 91(2) but the appeal remedy therein was provided at the stage of levy 
of the tax under s. 89(3). The same scheme is adhered to in the new Act IO 
of 1959, wherein appeal against levy is provided at s. 124(5) and issue of the 
Bill and Writ of Demand are provided at as. 129 (1) and 129(2) respectively. 
Under the Municipal Boroughs Act taxation appeals are provided at s. 110. 
The old s. 110 of the Municipal Boroughs Act as it stood prior to the amend- 
ment by Act XXXVI of 1949 was similar to the Local Boards Act and remedy of 
appeal was provided against Notice of Demand issued under s. 194(3) of that 
Act. By the amending Act XXXVI of 1949 after the words ‘‘appeal against’’ 
the words ‘‘any notice of demand issued under section 104(3)’’ were deleted and 
also similar words in s. 110(2)(a) were deleted and at that place words ‘‘any 
claim included in the bill presented under section 104(1)’’ were added and suit- 
able further amendment to s. 110(2)(a) was also made. By this amend- 
ment appeals became competent upon issue of the bill under s. 104(1) of that 
Act and within: fifteen days after the presentation of the bill This amendment 
was made to avoid inequitable position that the tax payer had to wait till the 
issue of the Demand Notice and’had to pay along with the bill amount, the 
charges of the Demand Notice though he would be willing to pay the bill 
amount on presentation of bill but that he could not pay the same because 
if he paid the same the Demand Notice would not be issued and appeal itself 
would not be competent. However, by the added words in s. 110 of the Muni- 
eipal Boroughs Act, it is probably sought to be made clear that an appeal is 
provided not against the Demand Notice but against the bill. The newly added 
words also do indicate that appeal contemplated is against the levy of the tax 
itself, because appeal is provided not against the bill but against the claim in- 
eluded in the bill. However, the appeal limitation is provided as fifteen days 
from the presentation of the bill and it also can be said that it is the bill upon 
presentation of which appeal under s. 110 becomes competent and that it is 
‘presentation of bill that gives jurisdiction to the Judicial Magistrate to hear 
the appeal. In any case, so far as the Local Boards Act is concerned there is 
no such provision made as-is found in the Municipal Boroughs Act and under 
Local Boards Act the appeal is against the Notice of Demand. 

Now, reverting over to the main theme, provisions of s. 102C may be looked 
into. It may be noted that the District Local Board is authorized to levy tax 
on profession, trades and callings and so also are the Village Panchayats and the 
residents of the Village Panchayats are subject to the taxation jurisdietion 
both of the Iioeal’“Board and also the Village Panchayat, and to avoid stich 
taxation by both the Local Board and the Village Panchayat on the same tax 
payer it has been provided by Act XLIII of 1955 that a Village Panchayat 
shall not levy a tax on the profeasion, trades or callings on the residents of 
the Village Panchayat so long as such tax is levied upon them by the Local 
Board, but that such percentage not exceeding 50 per cent. of the collection 
of such tax (as the State Government may determine) shall be paid to the 
Village Panchayat and thet the Village Panchayat should effect the tax collec- 
tion work of the Local Board. The important s. 102C inserted in the Local 
Boards Act by s. 6 of Act XLIO of 1955 further provides that neéwith- 
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standing the provisions of the Local Boards Act the Village Panchayat should 
undertake the work of collection under provisions of the Village Panchayats 
Act and as if such tax is imposed by itself and consequently collection work 
could not be done by the Local Board under the provisions of the Local Boards 
Act. This important provision of s. 102C is as follows: 

“Where in exerciae of the powers given by this Act a district local board imposes 
q tax on professions, trades, callings and employments, then notwithstanding in this 
Act or any other law for the time ‘being in force, in any area within the limits of a 
village panchayat constituted under the Bombay Village Panchayats Act, 1933,— 

(a) such tax shall be collected by the village panchayat concerned from those 
persons who are liable to pay the tax under the rules made by a district local board 
and who reside or carry on any trade or erercise any profession or follow a calling 
‘within such area, in accordance with the provisions of sections 91 and 92 of the Bombay 
‘Village Panchayats Act, 1933, as if it was a tax imposed by it under the provisions of 
the said Act and shall be paid to the district local board at such time and in such manner 
as the district local board may specify; 

(b) much percentage mot exceeding 50 per cent. of the gross collection of such tax 

in any financial year as the State Government may by general or special order deter- 
mine shail not form part of the local fund of the district local board but shall be assign- 
ed to the village panchayat in such manner as the district local board may determine.” 
(italics are mine) 
Thus, under s. 102C of the Bombay Local Boards Act, collection of the tax on 
the professious, trades and callings levied by the Local Board upon residents 
of the area of Village Panchayat is to be effected notwithstanding the Local 
Boards Act provisions and by the Village Panchayat and that is to be done 
under the provisions of the Village Panchayats Act only. Therefore, in such 
cases relevant provisions for issue of Bill, Demand Notice of s. 104 of the Local 
Boards Act cannot be invoked and the provisions of the Village Panchayats Act 
regarding issue of Bill, Writ of Demand and distress Warrant has to be avail- 
ed of. Thus for the purpose of collection of such tax, bill will be issued under 
provisions of the Village Panchayats Act and if the amount is not paid then 
writ of demand will be issued. In any event in such cases neither bill nor 
Nofice of Demand will ‘be issued at any time, under respective provisions of 
s5. aeo and 104(3) of the Bombay Local Boards Act. Now the question is 
that if Notice of Demand under Local Boards Act and under provisions of 
8. 104(3) of Local Boards Act is not issued and cannot be issued whether an 
appeal will be competent under s. 113 of the Local Boards Act? 

Before concluding that an anomaly exists it must be considered as to what 
is the intention of the Legislature in providing collection of such tax by the 
Village Panchayat and whether in such cases an appeal is intended under 
provisions of the Village Panchayats Act. Section 9 of the amending Act XLIII 
of 1955 itself provides by rps of g 31(2) (bd) that the collected proceeds of 
tax on professions, trades and callings assigned under s 102C of the Local 
Boards Act will form part of the Village PeR fund. The amount is so 
assigned as if in lieu of the restraints imposed upon it. So Village Panchayat 
has more interest in the collection work which is done not merely as an agent. 
The assignment of such high percentage (of about 50 per cent.) of the collec- 
tion could not be allotted to the Village Panchayat merely as an agent doing 
collection work. It is stated at s. 102C that such tax shall be collected by 
the Village Panchayat as if it was a tax imposed by it under the provisions of 
the Village Panchayats Act. If the idea was that the Village Panchayat was 
merely a tax collecting agency it would have been merely stated that tax eol- 
lection provisions of the Village Panchayats Act will apply and that the tax 
shall be deemed to be a tax of the Village Panchayat for that purpose. But 
‘the wordings are that it is to be treated as a tax imposed by the Village Pan- 
chayat itself and these are perhaps very meaningful words and it might appear 
that the Legislature intended that appeal in such cgses would be under the 
‘provisions of the Village Panchayats Act. Also when the collection work would , 
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be done by the Village Panchayat it would retain amount upto 50 per cent. of 
the tax amount and it would be strange to ask the Local Board to refund the 
amount part of which in fact would not have been received by it. (In such 
cases at least it appears that an appeal against only the Local Board will not 
be sufficient.) However, first diffculty for such consideration is that the Vil- 
lage Panchayats Act does not provide for any appeal against or after the issue 
of the Bill or the Writ of Demand. Under the scheme of the Village Panchayats, 
Act appeal remedy is not available after the stage of Bill and Demand Notice. 
Now ‘if remedy of appeal for such cases is to be read as provided at the stage ` 
of levy of assessment list then the difficulty is that there is no such specific pro- ° 
vision made in the Village Panchayats Act when s. 102C has been inserted. It 
would also mean that though under Local Boards Act appeal remedy is pro- 
vided upon payment of the claim dues with demand notice charges such appeal. 
contrary to the intention of the Local Boards Act would be available without 
such payment. Hz facis the Village Panchayat does merely the collection work 
and comes into picture only after the asseasment list is prepared and finalised 
by the Local Board. Also it will not be possible to invoke appeal provisions of 
the Village Panchayats Act at the assessment stage, as then the Local Board would. 
not be desisted of its function and of its jurisdiction. It appears clear that 
the Legislature never intended that appeal provisions under the Village Pan- 
chayata Act should be available in such cases, because appeals under the Vil- 
lage Panchayats Act are provided against the levy of the tax which is initially’ 
imposed by the Village Panchayat itself. This is also clear from the nature- ` 
of forum provided for such appeals. It also sounds queer to have different 
remedies of appeal under different provisions of law and to different forum 
for the levy of the tax of the same Local Board. To non-residents of Village 
Panchayat there will be available a remedy of appeal under s. 113 of the 
Local Boards Act and for them the authority will be a Judicial Magistrate. 
If appeal is available under the Village Panchayats Act at the levy of assesament 
stage then the forum will be under the old Act the Standing Committee of the 
Local Board and under the new Act of 1959 to the Panchayat Mandal.. Fur- 
ther it. would mean availability of appeal remedy two times viz. at the stage 
of the Assessment List as specifically provided therein and at the stage of the 
Writ of Demand impliedly. for the purposes of such cases as would come under 
the provisions of s. 102C of the Local Boards Act. Thus it is not possible to- - 
reconcile the position and say that the Legislature had in its mind that appeals 
in such caseg where collection work is done by the Village Panchayats should 
be under provisions of the Village Panchayats Act. 


As stated at the outset an appeal under provisions of s. 118 of the Local Boards. 
Act will be competent upon issue of Demand Notice under s. 104(3) of the 
Local Boards Act because appeal is provided only against the Notice of 
Demand issued under provisions of s.’ 104(3) of the Local Boards Act. Firstly 
‘Writ of Demand’’ so issued under provisions of the Village Panchayats Act 
will be a difforent terminology than ‘‘Notice of Demand’’. Further this writ 
of demand will be issued under provisions of the Village Panchayats Act and’ 
not under s. 104(3) of the Bombay Local Boards: Act. Though in theory 
appeal is against the levy of the tax still in reality there must be some clear 
and substantive provisions under which the tax payer geta the right to file 
the appeal and by which jurisdiction to entertain the appeal can be invoked by~ 
the authority appointed for that purpose. At present such provision is only under: 
s. 113 of the Local Boards Act and it is difficult to see how writ of demand’ 
issued under provisions of the Village Panchayats Act can give such rights which 
accrue only upon the. issue of the Notice of Demand under s. 104(3) of the 
Bombay Local Boards Act. However, apart from other difficulties, it appears 
evident that on plain reading of s. 113 of the Local Boards Act, in absence of 
Notice of Demand under s. 104(3) of the Bombay Local Boards Act, a tax payer- 
will not be able to avail himself of the remedy of appeal provided ‘ander s. 113 

wl the Act. In effect the remedy of appeal is im the statute book but the tax- 
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payer cannot avail of it because Notice of Demand would not be issued by the 
Local Board. That the tax payer should be deprived of his valuable remedy 
of appeal under such circumstances is really a very hard consequence. It is 
Pee that this anomalous position need to be corrected by a suitable 
amendment. 


GLEANINGS. 


RIGHTS or AN AUTHOR 


REPORTED cases on the rights and liabilities of authors, editors and publi- 
shers between themselves.are not many, and the recent decision in Joseph v. 
National Magazine Co., Lid. ([1958] 3 All E.R. 52) provides an occasion for 
considering a fleld of law which seldom comes before the Courts. 

In that case the question was of the right of an author to have his article 
published in the form in which he wrote it or to recover for breach of contract. 
Equally the case raised the question of the right of the editor to have a contri- 
butor’s article altered or re-written and then to publish.it under the name of 
the contributor or anonymously. Needless to say the rights of the editor will 
always depend on any special contract, and in Joseph’s case the decision rest- 
ed on the nature of the contract. But as the contract was one come to by word 
of mouth with no very specific terms, the case is of general interest. 

The plaintiff was an antique dealer who specialised in jade. He was not a 
writer in any professional way. The defendant company was the publisher 
of a magazine The Connotsseur, which occupied a prominent position in its 
own line. It appeared that the contract arose out of a visit by a representa- 
tive of the defendant company to’ the plaintiff’s premises for the purpose of 
selling him advertising space. The plaintiff had recently acquired two jade 
plaques and suggested that instead of their being advertised in the advertise- 
ment columns they should appear in the editorial columns with an article on 
them by the plaintiff. This would have been less costly to the plaintiff and 
would have given him the enhancement of his sepocteon accorded to contri- 
butors to such a magazine. 

There was controversy as to the terms of the contract add the date when it 
was made; the Judge found that the contract was to publish an article of a 
page in length (about 1,000 words) to be written by the plaintiff and that in 
fact the plaintiff’s first article was withdrawn by the plaintiff and his second 
attempt accepted. A third attempt was subsequently produced, apparently 
the same as the second one except for a number of minor corrections. When 
the editor received the second attempt he was not satisfied with its style; so he 
sent it to a professional journalist, who had some knowledge of jade, for the 
purpose of re-writing it for The Connoisseur. This was done, and the re- 
written version was sent to the plaintiff for correction, but after the third ver- 
sion had been received. 

The receipt of the re-written second attempt was a shock to the plaintiff 
who immediately wrote rejecting it on various grounds including, according 
to the plaintiff, errors of fact and also alterations which had taken away the 
plaintiff’s theme by a change in title and the like. He also pointed out that 
his third attempt had been ignored but His Lordship found that the editor 
was not bound to consider the third attempt having, at the time of its receipt, 
already commenced to deal+with the second attempt. 

The plaintiff issued a writ for specific performance and damages, and the 
case came to be heard by Harman, J. 

The questions for decision were fairly free from authority, but on general prin- 
ciples one would say straight away that a contract to write an article or a 
book would not be’enforeed by the ely of specific performance because the 
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Court cannot effectively see that an author will fulfil his part of the bargain 
in a way which the other party must necessarily accept and, as specific per- 
formance must usually be reciprocal, i.e., it must be possible for either party to 
require it of the other, that difficulty would be fatal. But there is a circum- 
stance where that rule will not apply, and there is a decision of Danckwerts, J. 
(not reported in the law reports, but mentioned in (1951) 62 The Author 2, 
at p. 38, viz., Barrow v. Chappell & Co., Lid.), to the effect that where the 
contract relates to a work already in existence, specific performance may be 
ordered. In such a case the diffculty mentioned above does not arise. In 
the case in question the contract was to publish a piece of music already com- 
posed and previously performed. 

In Joseph’s case there was never an agreement as to what detail shenld be 
published. The second attempt was not accepted by the editor since he had 
it re-written; the re-written version was not accepted by the plaintiff and the 
third version was not considered by the editor. 

It is important to notice however that Harman, J., did not find that there 
was no contract. There was a contract to publish an article of about 1,000 
words and Harman, J., decided—and this is really the crux of the case—that 
the plaintiff was entitled to have the article published in his own words under 
his own name. His Lordship accepted that the editor would have the right 
to shorten any article found to be too long and make corrections of mistakes 
or possibly grammatical changes; but the plaintiff was not bound to submit 
to having bis name published as the author of a different article expressing 
other opinions in a different style. 

The defendants argued that, if there was a breach of contract, damages 
should only be nominal because the plaintiff, it was contended, was merely 
seeking publicity and this he could have had if he had agreed to the publica- 
tion of the re-write under his name. The learned Judge rejected this econten- 
tion because he took the view that the plaintiff’s object was to enhance his 
reputation as an expert on jade, and this he was entitled to do within reason- 
able limits in his own way. His Lordship considered that the plaintiff was 
justified in rejecting the re-write as being inferior in style and as one which 
would not be an assistance to the plaintiff’s reputation but the reverse. The 
plaintiff’s claim for damages therefore succeeded. 

It would not be practicable to dismiss this case as simply one where the 
editor had not been careful enough in selecting his contributor having regard 
to the style which the editor desired, or not being careful enough not to be 
committed to publish an article before seeing it. There must be many editors 
who simply would not find it praticable always to close these gaps. It is believ- 
ed that generally editors put responsibility for contributions on the author 
and in cases of conflict of view they may accompany an article with a dis- 
claimer by the editor for concurrence in the view expressed. Readers may, 
no doubt, be inclined to put some responsibility on an editor for selection of 
an article but this can sometimes be dealt with by a statement that the editor 
has asked the writer for an article and his contribution follows. No doubt 
the defendant in Joseph’s case had reasons for not adopting those expedients, 
but it is understandable that a contributor may object to his work being re- 
written by another and then being published anonymously or under the con- 
tributor’s name. One would also think that readers prefer to believe that 
what purports to be written by a named individual is in fact written by him, 
even though in some cases this is not so. A recent ee of ‘‘ghost’’ writ- 
ing is reported in Housden v. Marshall ({1958] 3 ALE ER. ee = 
case.— DJ. oa 


STATUTORY OFFENCE: MENS HEA 


Tr is a fundamental principle of the common law that to tonstitute a erimi- 
smal offence, the guilty act must be accompanied by guilty intepfion. The prim- 
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ciple derives from an age when statute law bulked less largely in the criminal 
law than it does at present, but even in regard to statutory provisions it is 
well established that, in the absence of a clear indication to the contrary, the 
intention of a statute is presumed to be that some kind of mens rea is neces- 
sary in order to constitute the offence which it enacts (cf. Brend v. Wood [1946] 
62 T.L.R. 462, 463). Yet that presumption is not universal, and only if on the 
proper construction of an enactment according to its terms and objects mens rea 
is not expressly or by necessary implication excluded, will it be regarded as essen- 
tial. The most recent instance where the presumption was negatived is R. v. St. 
Margaret’s Trust ([1958] 2 All E.R. 289), a case in which a finance company 
found itself—unwittingly—in breach of the Hire-Purchase and Credit Sale 
Agreements (Control) Order, 1956, which makes it an offence for any person to 
dispose of certain goods under a hire-purchase or credit sale agreement unless 
a specified percentage of the cash price is paid before signing the agreement. 
In this case dealers in motor cars accepted less than the required deposit for 
the sale of a motor car on hire-purchase terms. They inserted a falsely in- 
flated cash price in the agreement and thereby induced the finance company 
to advance a larger sum than they would have done if the true cash price had 
been disclosed. Since the requirement of the Order of 1956 that fifty per cent. 
of the cash price must be paid before signing the agreement was thus not satis- 
fied, the finance company, by entering into the transaction had, though acting 
innocently, in fact contravened art. 1 of the Order. Their appeal against con- 
viction was dismissed by the Court of Criminal Appeal on the ground that 
the ‘terms of art. 1 of the Order considered together with the object of the 
Order made the prohibited act an offence although the act was innocently done: 
“The importance of not doing what is prohibited is such”, Donovan, J. 
observed in delivering the judgment of the Court, ‘‘that the method of busi- 
ness must be rearranged so as to give the necessary knowledge.” —LJ. 


Movine wits THE TIMES 


Wa agree with Lord Denning that lawyers should play an active part im 
law reform. Our readers will have noticed that in these pages we publish occa- 
sional articles on the need to change the law and we have heard comments to 
the effect that the business of solicitors is to deal with the law as it is and not 
to reason why, and that we should leave law reform to politicians and other 
social reformers. While laymen frequently see more of the ill effects of an 
existing law than the lawyers, we believe that the only effective law reformers 
can be the lawyers themselves. Only we have the necessary experience and 
knowledge to be able to judge not only whether the present state of the law is 
unjust, but also whether any change would bring with it more benefits than 
the ills which it is designed to remedy. Although Parliament contains a majo- 
rity of non-lawyers, the legal strength m Parliament is such as to ensure that 
law reform is carefully and patiently studied before it is brought into effect. 
In recent years, in particular, lawyers have taken the initiative in promoting 
several measures of law reform. We believe that it is right, as Lord Denning 
said in his recent Romanes Lecture, that legal principles should be like the 
propositions of scientist, which fall to be modified when shown not to fit all 
instances or even discarded when shown to be in error. In our view, it is not 
enough to rely on the Courts and we applaud the way in which the present 
Lord Chancellor and his predecessors have encouraged and kept alive the con- 
stant review of the existing law which is the function of the Law Reform Com- 
mittee. To this movement the Council of The Law Society have made a sub- 
stantial contribution and the appendices to successive annual reports of the 
Couneil have been, a most valuable source of reform.—sS.J. 
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Mippie Crass Moray? 


Wauereas others besides admirers of Bernard. Shaw will be aware that there 
are differences in outlook between what are inexactly described as the middle 
classes and those who are even more inexactly described as the working classes, 
we believe that Lady Wootton’s statement that ‘‘what motoring offences are 
to one class, theft is to another; that is all there is to it’’, is based on entirely 
false premises. First, driving motor vehicles is not the monopoly of any ona 
class. The millionaire and the moujik take much the same view about the 
speed limit, i.e., one is unlucky if one is caught. Secondly, we are not aware 
that theft is condoned among any class. We agree it is difficult to understand 
why a man who is convicted of, say, some offence involving dishonesty or 
some minor homosexual offence should be regarded as unfit to hold publie 
office whereas men who have been convicted of dangerdéus driving, or even of 
driving while under the influence of drink, have apparently been able to conti- 
nue in or even to embark upon publie office. The Times was probably right 
when it commented that those who commit motoring offences do so for the most 
part without criminal intent, and Lady Wootton’s own description of such 
offences as selfish is probably fairly near the truth. While most people would 
regard dangerous driving and driving while under the influence of drink as 
morally reprehensible, the vast majority of motoring offences are committed in 
moments of mental aberration. It might be sound to invent a new category 
of administrative offences, since it may be morally unsound to put exceeding 
the speed limit and even careless driving in the same category as crimes in the 
strict sense of the word.—g.d. 
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Roors: Lrasmrry IN NUBANOE 


In a recent action in the High Court (Mayer v. Deptford Corporation), 
Jones, J., dismissed a claim for damages in respect of damage to a house owned 
by the plaintiff which, it was alleged, was a result of subsidence caused by 
the roots of a tree in the street growing underneath the plaintiff’s garden and 
taking moisture from under her house. The action was unsuccessful as the 
evidence did not satisfy his Lordship that it was the growth of the tree which 
had caused the settlement, not because no action will lie in any circumstances 
in respect of damage caused by roots growing under the plaintiff’s land. In- 
deed, in Lemmon v. Webb [1893] 3 Ch. 1, it was said that in this connection 
projecting branches and roots should be treated in the same way and that, if 
the roots of a tree grew into a neighbour’s soil and damaged his property, the 
owner of the Jand on which the tree was growing would be liable in nuisance. 
This view was confirmed by the Court of Appeal in Davey v. Harrow Corpo- 
ration [1957] 2 W.L.R. 941, where Lord Goddard, C.J., found that ‘‘it must 
be taken to be established law that, if trees encroach, whether by branches 
or roots, and cause damage, an action for nuisance will lie,” whether the trees 
were planted or selfsown. However, an action for damages is not the only 
remedy available to a person whose property suffers as a result of the intrusion 
of the roots of trees growing on adjoining land. In McCombe v. Read [1955] 
1 W.L.R. 635, an injunction was granted to restrain the defendants from al- 
lowing the roots of any tree on their property so to encroach on the plaintiff’s 
land as to cause a nuisance.—S.J. 


ÅERLAL Crop DUSTING 


In the United States, aerial crop dusting has become an effective and rela- 
tively inexpensive method of Killing weeds, even among growing crops but 
experience has shown that this process may result in loss to the owners of ad- 
joining land. For example, in McKennon v. Jones [1951], 244 S.W. 2d. 138, 
the defendant intended to dust his cotton crops but in fact he also dusted the 
plaintiff’s bees and their hives with the poisonous particles.. Who should bear 
the loss: the plaintiff or the defendant?! This question was considered in a note 
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in the Minnesota Law Review, vol. 48, No. 3. The writer found that the 
courts of the United States have reached fairly similar results in aerial erop 
«lusting cases but that the theories of recovery adopted by the courts have been 
far from uniform. Most courts appear to imply that the plaintiff can recover 
only after proving that the spraying operation was conducted negligently, but 
‘only one court, the Texas Civil Appeals Court, has gone so far as to say that 
-the person who suffers damage is without a remedy unless there is evidence 
-Of negligence. On the other hand, the Supreme Court of Louisiana has decided 
that ‘‘negligence or fault, in these circumstances, is not a requisite to lia- 
‘bility’? and other courts have found strict liability under the rule in Rylands 
v. Fletcher on the ground of ‘‘non-natural’’ user of the defendant’s land. 
Although he appreciates that it would discourage crop dusting in areas where 
‘the risk of damage to others is high, the writer of the note believes that strict 
liability is the most reasonable approach. He suggests that all the States 
‘should enact that those who apply the dust should be made absolutely liable 
for all crop dusting damage and that they should ‘be adequately insured. It 
OWS Re tereng to see how an English court would approach this pro- 
em. l 


CRIIINAL INVESTIGATION 


Ir is well known that fewer criminals would be convicted if it Were not fox 
‘the statements that they make, with or without caution, to the police. It 
would be a miscarriage of justice if an admission or a confession made to the 
police could not be given in evidence to prove the guilt’ of the accused. It 
-would equally be a miscarriage of justice to admit admissions and confessions 
obtained by threats or inducements. Although we pride ourselves on observ- 
ing the principle that in this country no man is bound to convict himself out 
of hia own mouth, not so much because of any false sympathy for the guilty 
but because of fears that the innocent may be wrongfully trapped, it some- 
times happens that the police are able to secure from the accused himself the 
evidence they need for a conviction long before they are required by the Judges’ 
Rules to administer a caution. Indeed, it often happens that the necessity 
sfor a caution only arises at the point when the inquiries of the police are no 
Jonger in danger of being hampered by giving it. There is some public dis- 
‘quiet on the subject. Several Members of the House of Commons have put 
‘their names to a motion asking that no alleged confession of anyone charged 
with a criminal offence shall be admissible in evidence in any court unless made 
‘in the presence of a magistrate. Justice—the British section of the Inter- 
‘national Commission of Jurists—have appointed a committee under the chair- 
manship of Mr. F. H. Lawton, Q.C., to consider the law and practice of the 
examination of persons charged with criminal offences with reference to the 
examination by police and committing magistrates, the taking and admissi- 
‘bility of confessions, and the desirability of making the defendant give early 
motice of the main lines of his defence. In the last particular the’ aims of 
Justice go beyond the House of Commons’ motion. As a corollary of the prin- 
ciple that no man should be bound to convict himself out of his own month, 
in this country we accept the principle that no man is bound to say anything 
‘in answer to a charge or to give evidence on his own behalf, either at the pre- 
liminary examination or at his trial. Nevertheless, there are judicial dicta 
‘indicating that it may be proper for a Judge in his summing-up to comment on 
the fact that an alibi was not disclosed before the trial, thus giving the prose- ` 
cution no opportunity of testing it. We have some sympathy with fhe idea 
that the defence should be bound to give prior notice of certain lines of 
defence, particularly an alibi, although we would resist anything in the nature 
of formal pleadings. What is wrong is that there should be no clear Jaw on 
the subject. So long as the caution exists in its present form, the complete 
silence of the prisoner should not be adversely commented on in any way.—S. 
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PRIVILEGE FOR PARSONS? 


STATEMENTS are said to be absolutely privileged when no action will lie in 
respect of them no matter how false and defamatory or even malicious they 
may be. Such privilege exists, inter alia, in the case of statements made in the 
course of and with reference to judicial proceedings by a Judge, member of a 
jury, party, witness or advocate and in respect of statements made in Parlia- 
ment by a member of either House. The recent case of Harris v. Colline 
(1959), The Times, 17th April, an action for slander by three members of the 
League of Empire Loyalists against the Rev. Canon John Collins in respect 
of implications made in the course of a sermon preached in St. Panl’s Cathe- 
dral, prompted Mr. Cecil Binney to write to The Times (21st April) to sug- 
gest that the law of defamation should be amended as ‘‘absolute privilege ought 
to apply to a sermon preached in an Anglican church, or at least to one preach- 
ed in a cathedral.’’ We do not agree. As it stands, the law provides that no 
action may be brought for the publication of a defamatory statement if the 
defendant pleads and proves that it is true as ‘‘the law will not permit a man 
to recover damages in respect of an injury to a character which he either does 
not, or ought not to, poasess’’ (per Littledale, J., in M’Pherson v. Daniels 
(1829), 10 B. & C. 268). In view of this, it cannot be said that the law imposes. 
unreasonable restraint upon pulpit utterances, even upon those of such a 
courageous ‘and forthright preacher as Canon Collins. It has been said that 
“a strong and faithful pulpit is no mean safeguard of a nation’s life.’ This 
is true, but the meaning of ‘‘faithful’’ must include ‘‘true to fact”, and the 
maker of a statement which satisfies this requirement is already adequately 
protected by the law.—S./. 


A CASE or WRONGFUL DISMISSAL 


Tem Court of Appeal in Laws v. London Chronicle (Indicator Newspapers), 
Limited recently upheld zhe decision of Judge Sir Edgar Dale awarding the 
plaintiff £45 damages for wrongful dismissal. The Master of the Rolls, in the 
course of a judgment with which the other members of the court agreed, said 
that the law to be applied was stated in Halsbury’s Laws of England (8rd 
edn., Vol. 25, p. 486) where it was said that a single instance of insolence in 
the case of a servant in the position of a newspaper critic would hardly justify 
dismissal. The passage to which his Lordship referred appears in a note (citing 
Edwards v. Levy, 1860, 2 F. & F. 94) qualifying a statement in the text setting 
out several reasons for which a servant may be dismissed summarily—among 
them if he ‘‘igs insulting and insubordinate to such a degree as to be incom- 
patible with the continuance of the relation of master and servant.” The 
Master of the Rolls went on to say that, since a contract of service was but an: 
example of contracts in general, the general law of contract was applicable. 
If summary dismissal was claimed to be justifiable, the question must be whe- 
ther the eonduct complained of was such as to show that the servant dis- 
regarded the essential conditions of the contract of service. It was, no doubt, 

generally true that wilful disobedience of an order would justify summary 
dismissal, since such disotedience showed a deliberate disregard of a condition 
essential to the ‘contract of service and, unless the servant obeyed the proper 
orders of the master, the relation was struck at fundamentally. But the state- 
ment of the law in Halsbury also said: ‘‘There is no fixed rule of law defining 
the degree of misconduct which will justify dismissal.’’—Z.7. 
~ i 


Rerortanmuiry: Law anp Faor 


Few people, probably, would quarrel with the statement that under a system 

of precedent the basic legal reason for reporting a case iq that it establishes, 

eextends or modifies, a principle of law. In our generation new law is made, 
ee 
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however, by statute, and the interpretation of statutes accounts for many re- 
ported cases. The statement with which we began is the classic rule. It is 
too narrow today. The truth is nearer to this—that there exists, and has 
existed for generations, a demand for reports of cases, and that in our maim 
series of reports a balance is found between two extremes, namely, that of 
reporting every case (which would satisfy the demand and has had distin- 
guished advocates, but might surfeit other readers) and that of keeping to the 
classic rule that we have stated, which in the last century has never satisfied 
practitioners and might indeed, if strictly applied, cause the precedent system 
to die of inanition rather than surfeit. The demand is based on what helps 
practitioners with their work. It is here that the question of reporting cases 
for fact becomes acute. The practitioner has to try to apply old principles 
amid new developments of science, in changed conditions and under varying 
conceptions of social duty. He is in need of guidance. The approach of 
Judges to problems arising at the present day explains to practitioners the 
application of old principles in new conditions; it may be a valued guide, even 
though new law is not created. The reporting of cases illustrating this appli- 
cation of established principles is essential to the existence of a sufficient de- 
gree of certainty to enable clients to be advised, and litigation to be brought, 
settled or fought on the real issues. That is the mam purpose that reports 
serve, not solely that the decisions reported make or modify legal principles. 
It is the proper and useful function of reports to satiafy the need for guidanes, 
avoiding excess so far as is possible—L.J. 


Suimrary DIBMIBSAL 


In Spain v. Arnott (1817), 2 Stark. 256, Lord Ellenborough found that im 
the ease of a yearly servant, “‘after a refusal on the part of the servant to 
perform his work, the master is not bound to keep him on as a burthensome 
and useless servant to the end of the year.” In his judgment in Turner v. 
Mason (1845), 14 M. & W. 112, Parke, B., took the words of Lord Elen- 
borough to mean that ‘‘the wilful disobedience of any lawful order of the 
master is a good cause of discharge’’ of the contract of service. However, m 
Laws v. London Chronicle (Indicator Newspapers), Lid. (1959), The Times, 
28rd April, the Court of Appeal took the view that it was going too far to 
say that every act of disobedience to a lawful order entitled the employer to 
dismiss the servant without notice. The Master of the Rolls was of the opinion 
that summary dismissal was justified only where the conduct of the servant 
was such as to show that he had disregarded the essential conditions of the 
contract of service but, for this reason, his Lordship conceded that summary 
dismissal was normally justified where the servaht had wilfully disobeyed an 
order. In Laws’ case, an.action for damages for wrongful dismissal, it was 
held that the conduct of the plaintiff did not amount to such a wilful dis- 
obedience of an order as justified the defendant employer saying to her: “ʻI 
treat the contract as ended and summarily dismiss you.’’—8.J. 


Forana a WL 


Ir is our impression that there are few prosecutions under s. 2(1)(a) of the 
Forgery Act, 1913, for forging ‘‘any will, codicil or other testamentary docu- 
ment either of a dead or of a living person,’’ but recently at Norwich the 
son of a deceased was sent for trial charged with that offence in respect of a 
will which he maintained had been executed by his father. It seems that it is 
no defence for the accused to show that the will alleged to have been forged 
has been admitted to probate. Authority for this may be found in R. v. But- 
tery (1818), Russ. & Ry. 342, where nine Judges were unanimous in upholding 
the overruling of a*contention that as probate of the will which the prisoners 
were alleged to haye forged had been granted and remained unrevoked, it was” 
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«conclusive evidence of the validity of the will. A point of practical import- 
ance in relation to a will which is alleged to have been forged was resolved by 
R. v. Jones (1846), 1 Den. 166. In that case the accused put a forged will 
‘into his solicitor’s hands ostensibly for the purpose of seeking professional 
advice, but in reality in the hope that the solicitor would act upon it. It was 
-held that the will had not been given to the solicitor in professional confidence 
and that the rule as to privileged communications between solicitor and client 
„did not apply. It is also an offence under s. 2(1) (a) of the 1913 Act to forge 
“any probate or letters of administration, whether with or without the will 
vannexed.’’—8.J. 


DEVELOPMENT oF Case Law 


Wa may carry the matter one stage further. Sometimes it is the demand 
~which seems to prevail over logic in law reporting. There is an outstanding 
Tecent example in the case of Wintle v. Nye ([1959] 1 All E.R. 552). We 
~venture to repeat the view that we expressed previously in these columns that 
the decision was not truly reportable as it was a decision of fact—a view which 
the existence of gome observations, in the leading opinion in the House of 
‘Lords, on the scope of admissible evidence in a probate case where fraud was 
not alleged gives us no occasion to alter. The case was ultimately reported 
“because of the demand for it—it is memorable, but it carries the law no step 
‘beyond where it was before. Qtalcast (Wolverhampton), Lid. v. Haynes 
([1959] 2 All E.R. 38), which gives rise to these paragraphs, was itself a case 
-on the relationship of master and servant and the duty of care, and observa- 
tions in one of the speeches might seem to lead to the view that there was little 
to be added by future cases on that branch of the law. Yet it was only in 
-this year that two cases were before the House of Lords, Davie v, New Merton 
Board Mills ((1959] 1 All E.R. 346) and Smith v. Austin Lifts, Ltd. ((1959] 
‘1 All E.R. 81); both of which were on the discharge of the duty of a master 
‘to his servant and both of which, it is suggested, were unquestionably import- 
ant cases for report. The tide of the law is never still. Its advances are gra- 
-dual, perhaps almost imperceptible, and yet when one looks back after many 
‘years the waters have swept forward. Reports show the ebb and flow of 
changing trends, but not every report can be expected to show a substantial 
-ehange in legal principle.—Z./. 


WRONGFUL DISAOSSAL 


WILFUL disobedience to the lawful and reasonable order of the master justifies 
summary dismissal, There is a number of authorities establishing this general 
proposition, most of them of venerable antiquity: among them is Turner v. 
Mason [(1845) 14 M. & W. 112] on which reliance was placed by the employers 
“yo the latest case on the subject, Laws v. London Chronicle (Indicator Newspapers, 
Lid.) ({1959] 2 All B. R. 285). The servant’s isolated act of disobedience 
in that case consisted in leaving a conference room when she was requested 
“by -the chairman and managing director of the company, her employers, to 
remain. In her. action for damages for wrongful dismissal, she was awarded 
£ 45 by the county court Judge, and the employers’ appeal to the Court of 
Appeal was dismissed. Commenting on Turner v. Mason, the Master of the 
Rolls said it would be going too far to assert that any of the Judges there 
laid it down as a proposition of law that every act of disobedience to a lawful 
-order entitled the employer to dismiss the servant. Thus, in Edwards v. Levy 
T(1860) 2 F. & F., at p. 95] Hill, J., pointed out that a single instance of in- 
solence in the case of a servant in such a position as that y% a newspaper critic 

e would hardly justify dismissal. The proper conclusion to be drawn, so the 
s 
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Court of Appeal stated, was that since a contract of service was but an example” 
of contracts in general, the general law of contract was applicable; and con- 
sequently, where summary dismissal is claimed to be justifiable, the question. 
must be whether the conduct complained of was such as to show that the 
servant disregarded the essential conditions of the contract of service. We 
may thus go back to the general statement, quoted in the opening sentence of 
this paragraph, which is taken from Halsbury’s Laws (8rd edn.), vol. 25, p. 
485, but it is also said there, as Lord Evershed, M. R., pointed out, that ‘‘there- 


is no fixed rule of law defining the degree of misconduct which will justify 
dismissal’’.—L.J. 


X 


MUSHROOMS 


THover most of us know what we like it seems doubtful whether many of us. 
realise what we eat. Of late, consumable goods have had more than their fair 
share of publicity. There was the case of Spanish champagne, then a report 
about the sugar or glucose content of soft drinks followed by a news item of 
cheese labelled ‘‘Cheshire’’ but nevertheless accurately marked ‘‘Imported’’ 
(from Holland). Now it seems that the West Sussex County Council has had 
doubts about the ingredients used in mushroom soup. A prosecution was brought 
against a company under the Food and Drugs Act, 1955, on the ground that a. 
packet described as ‘‘Knorr Mushroom Soup” had a ‘label stating that de-- 
hydrated mushroom was amongst the ingredients it contained. The prosecu- 
tion was brought on the ground that the alleged dehydrated mushroom was de-- 
hydrated spores of fungus called boletus edulis. There was no suggestion that 
it was not of good edible quality and palatable with its flavour closely re-- 
sembling that of a mushroom. A Latin dictionary produced in Court defined’ 
boletus as meaning the best kind of mfushroom. Evidence was given that dried 
cultivated mushrooms were not satisfactory for the making of soup. The sum- 
monses were dismissed and the prosecuted company was allowed 100 guineas. 
costs. It would be revealing to know under what name the prosecution consi- 
dered the product concerned should be marketed. ‘‘Boletus soup’’ would mean 
nothing to the public; and if dried cultivated'mushroom soup were sold it seems. 
likely that complaints would be received that mushroom soup—-as understood! 
by the public—had not been supplied. A storm in a soup-plate SJ. 


SHOPPERS AND SHOPKEEPERS 


WHEN, in Timothy v. Simpson, (1834), 6 C. & P. 499, counsel suggested to; 
Parke, B., that if a man advertised goods at a certain price, he (counsel) had 
a right to go into his shop and demand the article at the price marked, his 
lordship replied: “No, if you do, he has a right to turn you out’’. Some ‘law- 
yers were reluctant to accept this as a correct statement of law, but the matter 
was finally settled and the view of Parke, B., upheld by the decision of the- 
Court of Appeal in Pharmaceutical Society of Great Britain v. Boots Cash 
Chemists (Squihern), Lid., [1953] 1 Q.B. 491. In that case, Somervell, L.J., 
said that ‘‘in the case of an ordinary shop, although goods are displayed and 
it is intended that customers should go and choose what they want, the con- 
tract is not completed until, the, customer having indicated the articles which: 
he needs, the shopkeeper, or someone on his behalf, accepts that offer. Then: 
the: contract is completed”. We were interested to read that the opposite is- 
true in Poland. According to a report in The Times, 26th May, of a recent 
case heard by the district Court of Katowice, a woman brought a successful, 
action for damages against the State trade network for refusing to sell her a 
dress displayed in the window of one of its shops. The woman, who, as a tesult’ 
of the case, is said to have made herself the ‘‘heroine of shoppers”? all over- 
Poland, fancied the dress but was told that she could not have it' as there were 
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none in stock. Her action succeeded as in Polish law the display of an arti- 
cle constitutes an offer to sell: in this country it is merely an invitation to do 
‘business and it is for the customer to offer to buy the goods. It is surprising 
to find that the State trader in Poland is in a weaker position in this respect 
ahan the private shopkeeper in England.—_sSJ. 


e 


TREASURE TROVE 


In his work on Prerogative, Chitty said that treasure trove is where any gold 
.or silver ‘‘is found concealed in a house, or in the earth, or other private place, 
the owner thereof being unknown’’ and he added that it must not have been 
“casually lost,’’ or ‘“purposely parted with’’ in guch a way as to make it evi- 
dent that the owner intended to abandon the property altogether. This defi- 
nition has beer adopted by the Courts on more than one occasion (eg., by 
Farwell, J., in A.-G. v. Trustees of the British Museum [1893] 2 Ch. 598) and 
it seems to make clear the reason for a recent decision by the jury at the South- 
wark coroner’s Court. After some articles from a church cellar and tower, in- 
«cluding an old harmonium, had been burnt in the church yard, 135 gold sove- 
reigns and 25 half sovereigns were found on the ash heap. The church coun- 
cil sold some of the coins, which must have been hidden in the harmonium, 
‘because the vicar thought that as they were found above ground the coins 
would not be classed as treasure trove. The jury took a different view, pre- 
sumably because the coins were concealed in a ‘‘private place’’, other than 
an a house or in the earth. Perhaps tt should be mentioned that the jury also 
found that the discovery of the coins had not been intentionally concealed, a 
oommon-law misdemeanour, and that the coroner, Mr. R. Jan Milne, expressed 
the hope that the vicar would be allowed to retain the amount which he had 
received in respect of the coins which were sold—SJ. 


LAWYERS AND Lawn TENNE 


Tus name of lawn tennis probably originated in the fertile imagination of 
_Arthur Balfour, who was a pioneer of the game. When coined, it was certainly 
an improvement on the paratitle of sphairistike. But it is a-misnomer: lawn 
has never been the only surface on which the game was played, while the word 
tennis invites confusion with the very different parent-game of royal and ancient 
lineage. In deference to Wimbledon as the cradle of the game, one is tempted 
to suggest that lawn tennis could be more simply and suitably described by 
the one word ‘‘wimbling.’’ 

The game was invented in England in the late 18608. In 1878, barely sight 
years after the first lawn tannis club had been formed at Leamington and only 
@ year after the championships had started at Wimbledon, Middle Temple 
Lawn Tennis Club was founded. Soon Inner followed suit-—the archives of 
its lawn tennis club date back to 1881—and by 1885 Edward Marshall Hall, 
for one, was *‘often to be seen—to the great distress of his clerk—in spotless 
white flannels, playing tennis in Inner Temple Gardens with Bouverie and 
-others,’’ after which, according to his biographer, ‘‘he would sit in chambers, 
quenching his thirst with large quantities of lemon squash made by himself.” 
In turn, Gray’s Inn Lawn Tennis Club was founded in 1902. Alone among 
the Inns of Court Lincoln’s seems to have been ever impregnable to such dis- 
tractions. N 

The couple of grass courts which lay in the gardens of both Inner and Middle 
Temple until 1939 have not yet been restored, and their respective clubs, rank- 
ing among the oldest lawn tennis clubs in the world, have regrettably lapsed 
into quiescence, at any rate for the present. Abolished also is the grass eourt 
-which, with trees literally on its side-line, survived in Gray’s Inn until 1955 
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But the firmly established tradition of the attachment of the bench and bar to 
lawn tennis has not died. It has been protected, co-ordinated and stimulated 
by an “umbrella” organisation, open at a modest subscription to all members 
of the English bench and bar, bar students and ladies closely related to any 
sguch member. 


After months of thoughtful preparation, the value of which was enhanced 
hy the astute guidance of the late Monty Temple, the Bar Lawn Tennis Society 
was formally inaugurated in Middle Temple on 20th April, 1950. Slade, J., 
presided, as indeed he has at all the society’s meetings throughout the past 
decade, besides having added lustre and stamina to its team in many a match. 
Several subsequent general meetings were held somewhat incongruously in one 
of the Divorce Courts, at the hour when badminton is played in the 
Bear Garden, while the committee has customarily met over a cup of tea in 
Master Lawrence’s chambers. At the inauguration, Lord Tucker, who is now 
president of the society, was among those who helped to draft ita rules, which, 
through the earlier co-operation of Judge Aarvold, were largely based on those 
of the Bar Golfing Society. His Majesty King George VI and Her Majesty 
the Queen have successively been graciously pleased to grant the society their 
patrenaye. Its first president was the then Lord Chancellor, Lord Jowitt, who 
was active on its behalf until the very eve of his death. Many other prominent 
members of the bench and bar gave their support from the start; and a warm 
invitation to join the society is permanently open to those who have not yet 
done so. Two of its strongest players who, like others too numerous to name, 
have done much for the society, are Neill Cox and John Cope, ‘‘those two 
hyaenas’’ as they were dubbed by an astonished American opponent. 


The society enables judges, counsel and bar students to participate in the 
game as a corporate unit. It plays twice a year against the International Lawn 
Tennis Club of Great Britain for the Slade Cup, at the respective homes of 
Lady Crosfield and Lord Dliffe, two generous patrons of the game. It annually, 
and usually at Hurlingham, competes against the solicitors, who surprisingly 
enough still have no lawn tennis society of their own. It also plays each year 
in and around London against a score or so of such clubs as are good enough 
to extend it their hospitality. i 

Further, the society plays in London and elsewhere against foreign lawyers. 
Thus, in the words of the late Lord Jowitt, ‘‘it is believed to be making a use- 
ful, though humble, contribution to international understanding.” Without 
any extraneous financial assistance, it has managed to play as far afield as 
Baden-Baden, Bastad, Brussels, Deauville, Dublin, Düsseldorf, Florence, Paris 
and Rome. Several of these international engagements, such as that against the 
French lawyers for the Chresteil Cup and against the Swedish lawyers for the 
Parkfelt Cup, are repeated at appropriate intervals. Efforts to arrange such 
a match in Moscow have not yet met with success. But on 25th August, 1960, 
the society is due to play a return match against the American Bar -for the 
Breed Cup at the Piping Rock Club on Long Island. Moreover the example 
of the society has inspired lawyers of other lands to form similar organisations 
and has given impetus to the salutary growth of international sporting contests 
between those of a common or similar profession. 

Domestically, the society provides for its members annual tournaments which 
inelade a singles competition for a coveted challenge cup, presented by e 
founder member, the late Frank Riseley. He it was who at Wimbledon in 1906 
shared the distinction with 8. H. Smith of winning a final which is widely 
claimed to have eclipsed in enchantment any other doubles match ever played 
on the Centre Court. In addition, the society holds an annual gathering for 
all its members at the hospitable Hurlingham Club. The occasion is more 
than a social event, and is enjoyed by non-playing, no less than by playing, 
members. For the society, mindful of its peculiar heritage, uses its own ‘‘club 
day’’ to foster the collegiate spirit~of each of the four Inns of Court by means 5 
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of a contest for an inter-Inns challenge trophy. The cup was donated by 
Sir Gerald Hargreaves, who a few years ago would hasten from a day on the 
bench to play a round of singles for the Riseley Cup against an opponent of a 
third his age and then in his studio design colours for the society—narrow 
scarlet and heliotrope, representing ae High and county court benches, on a 
broad black background, signifying th 

For the amateur who Likes to ae a ai about at week-ends, lawn tenni#,. 
with the advent of the cannon-ball service and smash-volley, has developed into 
perhaps +60 much of an exhibitionist exercise for the young athlete in the 
prime of condition, too much of a spectacle of speed and strength. From that 
point of view, it may be that the game should never have abandoned an early 
rule of Germains lawn tennis that the ball had to be kept within the court on 
both its first and second bounce. Nevertheless, as an indication of the sound- 
ness of its current rules, lawn tennis continues to grow in popularity; and, as. 
part of a tradition which is almost coeval with that of the game itself, the Bar 
Lawn Tennis Society has grown fast since its 27 founders met in Middle Temple 
some ten years ago. Its members now number 241; and, besides its other acti- 
vities, the society has already played no less than 250 matches in England an 
in more than half a dozen lands beyond the seas.—L.T. 


REVIEWS. 
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The Bombay Village Panchayats Act, 1958. By D. H. CHAUDHARI, B.8¢., LL.B., 
Pleader. Poona. N. R. Bhalerao, Law Book-sellers, 492, Shanwar, Near 
Shanwar Post Office. Demi 8yo. Pages x+268-+-vm1. Price: Rs. 4. 


Tris is a very useful commentary on the Bombay Village Panchayats Act, 
1958. When the State of Bombay was reorganised it became necessary to enact 
a new legislation governing village panchayats in order to have a kind of uni- 
formity in their formation. The powers and duties of these panchayats were 
consequently much enlarged. As the Village Panchayats Act is applicable to 
villages, sufficient care has been taken to see that the villagers easily understand 
its provisions, The learned author has carefully explained the various provi- 
sions relating to mattgrs affecting the entire life of a village. The provisions of 
the Act have. been ‘carefully explained in simple language. AlN those who are 
in any way connected with the development of the village panchayats will find. 
this book very valuable. 


The Bombay Court Fees Act, 1959. By D. H. CHAUDHARI, B.8¢., LL.B., Pleader.. 
Poona: N. R. Bhalerao, Law Booksellers, 492, Shanwar, Near Shanwar Post: 
Office. Demi 8vo.. Pages vm-+269-+-xn. Price: Ra. 8. 

A COURT-FER is a kind of judicial tax levied for the purpose of meeting the 
expenses of the judiciary. The.Bombay Court-fees Act, 1959, repeals the Court- 
fees Act, 1870, in its application to the State of Bombay. The:new Act has. 
come into force from August 1, 1959. In explaining the provisions of this Act, 
the learned author. has relied upon the case-law dealing with similar provisions 
of the Court-fees Act, 1870. Wherever the provisions differ he has: carefully 
explained the idea underlying the new provisions. As the new Act has recently. 
come into force lawyers will surely find this commentary very helpful. 


- ’ . , 
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SAPINDASHIP AND RELIGIOUS EFFICACY.? 


Tue word Sapinda has been the subject of many a hard fought fight: whether 
the word Pinda in the compound word Sapinda should be taken to mean body 
or oblations has been the subject of warm discussion among the Hindu lawyers. 

The loous classicus has been the comment of Vijnaneshwar in Mitakshara, 
Ch. 1, 52. Here is a brief outline of it. 


“...She is called his Sapinda who has particles of the body in common with him. 
Non-Sapinda means not his Sapinda... Sapinda relationship arises between two people 
through their being connected by particles of one body. Thus the son stands in sapinda 
relationship to his father because of particles of his father’s body having entered his. 
In like manner stands the grandson... Likewise (the grandson stands in sapinda rela~ 
tionship) to his maternal grandmother, and the rest through his- mother... So also the 
wife and husband because they together beget one body.” 

As authorities for his view Vijnaneshwar quotes three texts. Aiteraya 
Brahman ( arate oa aad) ‘‘The man himself is born from himself”; 
Taitiriya Brahman ( amg serra) ‘‘Thou art born again in the 
off-spring’’ and Garbhopanishad = (qaeargetfirs wat)" “The human body 
is made of six koshas’’—three being derived from the father and three from 
the mother. It is mostly from this source that Vijnaneshwar derives material 
to amplify his statement. This type of Sapindaship he terms ( waar 

ray) —Sapindaship from blood particles. 

In Vedic literature the word Pinda occurs a few times. It is found in Rig- 
veda (1,162.19) and the Taitiriya Samhita (iv. 6.9.3.) where it seems to mean 
“a part of the body of the sacrificial animal thrown into fire as an offering’’. 
In Taitiriya Samhita II. 3,8,2, and in Satapath Brahman I 4,2,24 the word 
means ‘ball of rice’ offered to the manes. 

It is evident that both the meanings are familiar to the Vedic Rishis. The 
Dharmasutras also, specially Gautam, Vasishtha and Vishnu, show that the 
Sutrakars did contemplate some relationship between offering pinda and taking 
inheritance. 

Vijnaneshwar has very intelligently explained ow the meaning of Sapinda 
is restricted to certain degrees. He says ‘‘...Therefore, the word Sapinda 
though it applies everywhere (to a wide circle) by, the expressive power 
of its component parts (literal meaning) is restricted to a certain definite 
sphere like the words ‘Nirmanthya’ and ‘Pankaja’. The word Pankaja 
denotes ‘springing from mud’ but is restricted by usage to the lotus. So the 
geven persons related through male and five through a female are Sapindas. 

The centre of the discussion is the text of Manu. ( aia: 
wey at R). It has been variously explained. The chief difficulty lies 
in the interpretation of the expression 

gfe: and wey aay 

The best explanation seems to be that of Kulluka who reads it as 

among the Sapindas. Dayatatava has a similar interpretation to offer. 


*By Brij Kishore Sharma, LL.M., Assistant Lucknow. 
Professor of Law, Ikucknow University, 
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Some writers take gat qe to refer to inheritor alone while there is 
another group of authors who regard the first aay as referring to the 
deceased and the latter to the inheritor. 

The Dayabhag School, which has Jimutvahana as its foremost exponent, differs 
from Mitakshara in the meaning that ought to be attached to the word Sapinda. 

' In this system it is taken to denote ‘‘the ball of rice” the ‘‘exequial cake” 
that is offered to the manes at the time of the performance of Parvana Shrade 
dha. Sapinda means a person related with another through oblations of food. 
It is taken that Sapinda has different meaning in the context of Asaucha (im- 
purity after death or birth ete.). 


For his support from antiquity Jimutvahana relies on Manu and Bandha- 
yana. Manu, IX, 186, says . 

“To three should libations of water be offered, to three is the cake offered the fourth 
is the offerer of these, there can be no fifth.” 

The text of Baudhayana runs thus :— 

“The great-grand-father, the grand-father, the father, oneself, the uterine brothers, 
the son by a wife of the same caste, the grandson and the great-grand-son,—these 
undivided coparceners, they call Sapindas, the divided coparceners, they call Sakulyas, 
where there are no offsprings the property goes to the aforesaid.” 

It may be pointed out here that Colebrooke translated the above passage 
erroneously. We shall refer to it elsewhere. But that error was a conse- 
quence of attaching the meaning of Pinda to Daya as was done by Dayabhag 
without the least warrant. It seams that Jimutvahana himself was not sure 
of his theory for he mentions in Ch. XI, 6, para. 88 that though the learned 
may not agree on his principle (Upakaratva) yet they must abide by the order 
that he gives on the basis of Manu. The emphasis is more on the order than 
on the principle. 

The result of the interpretation of Dayabhag is to erase the distinction 
between a Gotraja and a Bandhu. While it is the dictum of Yajnavalkya that 
Bandhus can succeed only on failure of Gotrajas which indicates that the 
two classes are to be distinguished from each other. Another anomaly that 
arises is that Jimutvahana states that sister’s son belongs to the same Kula, 
though not to the same Gotra. This is opposed to the established practice and 
ungual meaning attached to the word. 

Kulluka while commenting on another Sloka of Manu, Ch. V 60, states that 
Sapinda relationship can subsist only among: persons belonging to the same 
Gotra. That is why the maternal grandfather, though being a recipient of 
the cake is not regarded as a Sapinda. i 

In this context it is of interest to consider the summary of the law relating 
to connection between the inheriting of property and offering the Shraddha— 
the heirs beginning with the son and ending with the daughter’s son, are en- 
titled to inherit property and also to offer Shraddha, in the absence of these, 
though the father and others are to inherit the property the Shraddha is to be 
performed by the brother and the rest, even though the parents are there; 
the Shraddha is to be performed by the uterine brother, and only in his ab- 
gence by the half-brother;—-in the absence of these, by the father; then the 
maternal uncle and the teacher. In the absence of all these, the Shraddha is 
to be performed by the daughter-in-law; then the father-in-law. After all these 
the mother, then the grandsons of the brother.. 


An oft-quoted text in this respect is that of Vishnu (qeardge q fieeardt). 
But the correct meaning of the text is that given by Pt. Ganganath Jha: 
“He who inherits the property is liable for offering the cake”. 

Apararka also quotes a Smriti text to the effect that when a man inherits 
a person’s property, he should perform the Shraddha for him and also offer 
` the cake to three ancestors. i . 

e The Virmitrodaya which largely subscribes to the tenets of the Mitekshara 
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school also refers to the principle of religious efficacy in determining the pre- 
ferential heir though not to establish the right to succeed. 

The Judicial Committee of the Privy Council has, relying on Virmitrodaya, 
held accordingly. We shall consider a few important judgments on the point. 
It is submitted that to accord the Virmitrodaya the privilege of acceptance as 
universally acclaimed and unexceptionably followed commentary was an error 
Which the Privy Council committed. The Virmitrodaya was composed in 
*Orehha, a kingdom of little importance in Bundelkhand, and though it con- 
tained double the number of slokas of Mahabharata yet it was never taken to 
represent the consensus of opinion of the Hindu lawyers. With respect, it 
was not apposite for the Judicial Committee to make its principle binding on 
every Hindu who may happen to follow Mitakshara. 

In the case of Buddha Singh v. Laliu Singh,’ their Lordships of the Privy 
Couneil laid down (p. 227): 


“...t4 is absolutely clear that under the Mitakshera, whilst the right of inherttance 
arises from sapinda-relationship, or community of blood, in judging the nearness of 
blood-relationship or propinquity among the gotrajas, the test to be applied to discover 
the preferential heir is the capacity to offer oblations.” 

In Vedachela Mudaliar v. Subramania Mudaliar®, the Judicial Committee 
again held that the religious efficacy may be taken as a guide to prefer one 
of the two Bandhus as heirs. In Jatindra Nath Roy v. Nagendra Nath Eoy’, 
the Privy Council again reiterated emphatically that as between Bandhus of 
the same class, the spiritual benefit conferred upon the propositus by offerings 
is a measure of propinquity to him. In a Madras case Mutiusams v. Muttu- 
kumarasami*, the High Court held referring to Virmitrodaya that 

“...This passage indicates that as between bandhus of the same class, a rule of pre- 

ference may be found in the quantity of spirituel benefit which they confer.” 
In the case of Lallubhas Bapubhat v. Mankuvarbhas®, the High Court observed 
that the burden rests upon the plaintiffs to show that Vijnaneshwar and Nil- 
kantha regarded: Sapinda relationship as resting upon a different basis for the 
purposes of inheritance from that in the Achara Kanda and in the Sanskar 
Mayukha. The counsels failed to prove it. 

Vijnaneshwar after defining Sapinda insisted that the same meaning should 
be drawn wherever the word was used. In Sham Singh v. Kishun®, Justice 
Mukherjee said that we must take it as settled beyond possibility of contro- 
versy that the version of Colebrooke is inaccurate and that the term Sapinda 
is used by Vijnaneshwar not to indicate connection by funeral oblations, but 
of corporal particles. 


Dayabhag regarding the definition of Daya (amy) (Ch. I. 51) says:— 


“Therefore, the word heritage is used to signify wealth, in which property, dependent 
on relation to the former owner, arises on the demise of that owner. 


(aa geniin aera 
ay R ee ary fear aar: ) 
{n Mitakshara arq has been explained thus: Ch. I. sec. 1,2. 
“Hero Mhe tera heritase mpila hiat. wasii w leks Becomeh ihe property di aadtiis, 
solely by reason of relation to the owner.” 
The employment of the word solely excludes any other cause. Sangrahakara 
atates that what has come to one through the father and oy the mother 
ig expreased by the term Daya. ( ray @ aq). 
- According tó Nighantu arq is that property which belonged to the father 
and comes to be partitioned. 
1 (1915) 42 LA. - 208, so. 17 Bom. L. R. 4 (1893 )16 Mad. 28, 80. 
10232. 5 foor, 2 Bom. 888, 427, 


2 (1621) 48 LA. 349, s.o. 24 Bom. L.R. 649. 6 (1007) 6 CLJ. 190, 201. 
8 fisa? 58 ILA. 372 o. 83Bom. LB. 1411. ease hd 
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_  Vijnaneshwar has further attempted to elucidate whether property is tem- 

poral. He contradicts Gautama (Ch. 1, sec. 1, 8 and 9) and proves his pro- 
position that property is secular by logical deduction. Property is worldly 
for it effects transactions selective to worldly purposes ‘‘Whatever does effect‘ 
temporal ends is temporal as rice and other similar substances. Such too is 
property. Therefore it is temporal”. It is evident from the above definition 
that the concept of property has hardly any connection with religious dutieg 
that are performed after the death of the owner. Even the Dayabhag has 
abstained from defining it as ‘dependent on spiritual benefit’ instead of ‘de 
pendent on relation’. 

Mitakshara has further refuted the relationship by taking the instance of the 

widow’s right to inherit (Chap. II, Sec. 1, 15): 
. “Besides it may be here asked; is the appointment to raise up issue a reason for 
the widow’s succession to the property? Or is the issue, borne by her, the cause of 
succession? If the appointment alone be the reason, it follows that she bas a right to 
the estate, without having borne a son; and the right of a son subsequently produced 
does not ensue.” 

Moreover, in order to firmly root the argument that the nature of property 
is strictly temporal there is another argument of Vijnaneshwar, Ch. II. sec. 22 
and 23: 

“Besides, if wealth be designed for sacrificial uses the argument would be reversed 
by which tt is shown that the careful preservation of gold (inculeated by the passages 
of Veda) “Let gold be preserved” is intended not for religious ends but for human 
purposes.” 

The reasoning here alluded to occurs in the Mimamsa Ch. UI, sec. 4, 12, and 
the reasoning is incompatible with the notion, that wealth is intended solely 
for sacrificial uses. 

It is a rule of interpretation of Hindu scriptures that if two reasons are 
given in the same clause, for any particular proposition, the reason last giver 
is said to be by way of Sadhak or additional support and may be rejected. 
For example Vijnaneshwar in Ch. II, sec. I, 22-25 arguing against the state- 
ment that the wealth of a regenerate man is designed for religious uses, states 
one proposition, adds another and further supports his contention twice. Thus 
in all he submits four points. According to principles of exegesis the weight 
attached to the last is the minimum. Similarly Jimutvahana in explaining. 
the heritable right of the widow, the daughter ete., and laying down the order 
of succession quotes express texts and then supports them on the additional 
ground of the doctrines of spiritual benefit. This additional ground must 
suffer rejection in view of the principles of exegesis which have been admitted 
by Jimutvahana himself. 

Shrikrishna, an eminent scholar and commentator of Dayabhag, has himself 
disregarded the additional ground. He does not even mention it and only 
states the heirs as they are given in the express texts. Ch. XI, Sec. VI. 36. 

In Oh. XI, Sec. 1, 32, Jimutvahana. quote Manu (a7) Ch. 9/137. 


“By a son, a man reaches heaven, by a grandson remains there for a very long 
period ‘and by the great-grand-son he obtains the abode of the sun.” 

After ‘this he comments that though the rights of sons etc., are clearly 
obtained they also can be inférred by way of reasoning because the wealth 
which devolves upon the sons ete., benefits the deceased, since the male descend- 
ants produce great spiritual benefit to their ancestor. He supports his con- 
tention on the ground that Manu names them as heirs after a statement of 
the spiritual benefits conferred by them and relating it by ‘‘therefore’’. 

But a perusal of Manu Ch. IX, 185, and Ch. IX, 165 will make it evident 
ethat the right to inherit is not at all taken by Mann to be an incident of the 
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capacity to offer oblation to manes, or dependent upon the competency to 
perform Parvana dha. 

The error in the decision of cases arose from the overlooking of the above 
mentioned principles of interpretation. 

The genesis of the error can be traced to the case of Govindlal Shaha v. 
Anand Lal Ghose.’ That Mr. Justice Hobhouse obviously fell into an error is 
quite apparent. He reiterates that (p. 27): 

“two proposition seem to me to follow first that every one is competent who is not 
by this chapter (Ch. V Daysbhag) declared incompetent and secondly that everyone 
who can present funeral obsequies is competent to Inherit” 
and then on page 28 he states as derived from the above chapter that the prin- 
ciple on which the Dayabhag law of inheritance proceeds is that the right to 
inherit is the reward of the spiritual benefit conferred on the deceased owner 
of the property. In the Full Bench decision Mr. Justice Mitter also committed the 
same mistake of disregarding a vital rule of interpretation. He moreover 
erred in another place when he stated that the real object that the Dayabhag 
had in view was to establish a general principle of its own. There is no war- 
rant at all for this proposition. What Jimutvahana attempted was a com- 
mentary on Yajnavalkya, and even if it be granted that he intended to lay 
down his own principle, there is entirely no basis for giving his principle a 
weight greater than the Smriti of Yajnavalkya. 

The question now arises is that why at all should the doctrine be relied on 
by Jimutvahana. The explanation is to be found in the character of the writ- 
ings of those times as mostly polemical because discussion was the chief way of 
imparting education and in the second place in the recognition that the prin- 
ciple was a point of current controvetsy at that time though the scales seem 
to be slightly in the favour of the view of Vijnaneshwar. 

The second proposition is founded on the ground that Vijnaneshwar who 
wrote about three centuries ahead of Dayabhag found it expedient to refute 
the principles and deny it any place. In Ch. 1, 52, he writes: 

“Tf Sapinda relationship be alleged to be founded upon the connection arising from 
the presentation of exequial cakes, then no such relationship is possible with relatives 
conne W rough -ihe olier i ie ceria a Moa nor wit ae aina: oE proldars and 
others.” 

The above passage shows that some of the Pandita did entertain the idea 
that Sapindaship has a link with the competency to offer the Parvana Pinda. 

Even before Jimutvahana, Aparaka had overcome the objection put forth 
by Vijnaneshwar. He states: 

“Among these the uterine brother is a nearer Sapinda to the deceased, than any 
other propinquous kinsman, because he presents the water and the cake to the same 
ancestors to whom the deceased was bound to present them. The nephew is a little 
more remote than the uterine brother, because the former gives a cake to the father 
which has no connection whatever with the deceased. The son of a. nephew is more 
remote than the nepbew himself, because the son presents two Pindas which have no 
connection with the deceased.” 

But what is worth being noted is that he does not say anything about the Ban- 
dhus succession on the principle of spiritual benefit. 

In a great many cases whether the emphasis is on the express texts or on 
the theory of ‘‘Upkaratva’’ the result is identical. Hence we find Jimutvahana 
and his disciples relying on the principle by way of Sadhak. 

Srikrishna, who is the author of a learned commentary on Dayabhag, observes 
while commenting in Ch. XI, Sec. VI in para. 33 that if the capacity to 
benefit the soul of the deceased person had been the foundation of heritable 
right, then the person who gives pinda to the deceased at Gaya or the person 
who immerses his ashes in the holy waters of the Ganga ought to inherit before 
all others. As an opinion of a learned Pandit, it is very important to note this. 

7 (1870) 5 Beng. L. R. 15. - 


ee 
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It is worth noting at this juncture that the most important rite and solem- 
‘nities after the demise of d person for his benefit are the sixteen Shraddhas the 
last of which is the Sapindikarana because it is after ‘‘Sapindikarana’’ that 
the dead leaves the Pret Yoni. The next in importance are the anniversary 
and the Nandi Mukh Shraddhas. Parvana Shraddha is not a necessity but. at 
the most a spiritual luxury. It is because of this reason that few even among 
the learned have the knowledge of this Shraddha and there is hardly any Hindu. 
who performs it. 5 

If the succession is judged according to the performance of the sixteen 
Shraddhas then the order of succession shall be wholly different from what 
Jimutvahana has delineated. 

Another objection raised against the principle is housed in the Dayabhag it- 
self. In Ch. IV, Sec. II, para. 37 it is stated that the son-in-law of a female 
succeeds to her Stridhan, because the son-in-law by giving Pinda may benefit 
the soul of his mother-in-law and father-in-law. Now if the son-in-law is 
capable of benefitting the soul of his father-in-law, then on the spiritual prin- 
ciples he must be able to claim as heir to the father-in-law as well as to the 
mother-in-law. But while Jimutvahana gives him the pride of a place in the 
list of heirs to females he is denied any right as heir to males. 

Menu has expressly cut the ground on which afterwards Jimutvahana tried 
to build the theory, in 

Tra fore 


safga ga: | 
> frost d ame: aT t 
“The adopted son shall not take the Gotra or property of his progenitors the cake 
follows the Gotra and the property; for him who gives away his son, the funeral offerings 
cease.” 
It has been clearly indicated that Pinda follows property and not the oppo- 
site. Another text on the same point is from Smriti 
“When a man inherits a person’s property, he should perform the Shraddha for him 
and also offer the cake to three ancestors.” (G. N. Jha, Vol. IT, 509). 
` Another reason assignable to the new interpretation of Jimutvahana is that 
` the enumeration of heirs by Vijnaneshwar was not universally acceptable. It 
ja well known that there is some conflict m the Smritis of Manu and Yajna- 
valkya. Yajnavalkya states that after brother’s son the Gotrajas and the 
Bandhus take the heritage. But he has nowhere defined as to who are the Got- 
rajas and the Bandhus, and at no place explained what is the order of suc- 
cession amongst them. Vijnaneshwar later on defined Gotrajas as agnates and 
Bandhus as cognate. Sapindas, He thus enabled Samanodakas to inherit 
before the Bandhus im the face of a text of Manu that Samanodakas can in- 
herit only in default of Sapindas. 

Jimutvahana on the other hand laid down a line of succession in accordance 
with Manu after defining Gotrajas and Bandhus and placing Samanodakas in 
the last. One must admit that this is more symmetrical. The novel definition 
of Sapindas made it easier to resolve the competing claims than it was in the 
case of the incomplete enunciation of rules by Mitakashara. It can be specu- 
lated that Jimutvahana who wanted to systematise and simplify the law in 
regard to succession relied on the theory of spiritual benefit to make it palatable 
to the. Pandits of his day. He algo relied on Baudhayana and Manu which are 
cited in Ch. XI, Sec. 1, paras. 37, 40. 

A loophole in Jimutvahana’s new twist is admission of maternal relations. 
He gives. them entrance on the reasoning that during a man’s lifetime he is 
bound to offer Pindas to his maternal ancestors and after his death, this wealth 
may, therefore, be taken by maternal relations who give pindas to the same 
ancestors and thus perform acts productive of religious merits to him. But 
this ia quite unacceptable. It is not proper to suggest that a person by giving 
a pinda to a deceased ancestor brings any benefit upon the souls of third per- 
sons who used to give pindas to the same ancestor in their life-time. It is 


> 
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beyond dispute that maternal relations cannot confer any benefit on the soul 
of the deceased person. The above reasoning also assures that even after death 
the deceased exercises control and ownership on the property, and that even 
after death there exists the sacred obligation to offer oblations to manes. More- 
over, the Parvana Shraddha of the maternal ancestors can take place only 
along with the performance of the Shraddhas of the paternal ancestors. When 
& person dies and is relieved of the obligation to perform the Shraddhas of the 
paternal ancestor it is difficult to imagine that there still subsists a duty to 
perform the rituals for the benefit of the soul of maternal ancestors. The 
Sastras impose duties on the living and not on the dead. 

Another point which demands elucidation is the proper importance that is 
to be attached to a primary or a secondary Pinda. The father’s daughter’s 
son takes before grandfather. The reasoning would be that he offers three 
secondary Pindas while grandfather gives only two primary Pindas. But it is 
veiled in mystery as how to ascertain the relative importance of these Pindas. 
The above case when compared with that of the brother’s grandson and father’s 
sister’s son becomes more inexplicable because im the latter case the brother’s 
grandson who offers only one primary Pinda in which the deceased partici- 
pated supersedes the father’s sister’s son, the offerer of three secondary Pindas. 
The only satisfactory explanation to these anomalies is that neither the herit- 
able right nor the order of succession depends on that principle. 

It may also be pointed out that there is absolutely no authority for the pro- 
position that offerings to the nearer ancestors are more effective than offerings 
to a remoter ancestor. 

A glance at the list of persons competent to perform Shraddha and their 
order will make it clear that the order varies from the order of succession in 
the Dayabhag school. ` 

Further among several brothers it is only the eldest brother who performs 
the Shraddha, but all the brothers have an equal right of succession. The 
wives .of ancestors arè also recipients of Pindas ete., but it is nowhere held 
that the offerer should succeed to their Stridhan. It cannot be maintained that 
it is only the male who derive religious benefit and not the female. 

According to the rules regarding performance of Shraddhas if a person’s 
father and grandfather are alive then he must offer Pindas to whom his grand- 
father offers. This rule extends the link of spiritual benefit to the third, fourth 
and fifth ancestors. In case the father only is alive then the bond extends to 
four ancestors. But the order of heirs has no such corresponding flexibility. 

Summing up after the preceding survey it is submitted that the real basis 
of the Dayabhag rule seems to be that the genesis of the theory was to support 
the custom prevalent in the country by which certain cognates claimed inherit- 
ance. Udyot and Medhatithi had already subscribed to the theory. The rules 
relating to inheritance are closely allied with the offering of funeral oblations 
but it is wholly unwarranted to assume that spiritual bargain is the real basis 
of succeasion according to Hindu law. This error was enlarged by the British 
Courts and a substantial part of it was due to the limitations of their province 
of study to translations by Colebrooke. 

The modern legislation regarding the personal laws of the Hindus has 
brought fundamental changes in numerous basic conceptions of the Hindus. 
The Hindu Succession Act has, however, refrained from using the expression | 
Sapinda which was not always clear in its connotation and uniform in its im- 
port. The Hindu Marriage Act, 1955, however, has adopted the age-old termi- 
nology. It must be conceded that the use is hapless and is bound to create 
confusion. But as we are not concerned here with the computation of degrees 
etc., we may properly abstain from dwelling upon the subject. But it is of 
interest to note that the new definition as given in s. 8(f)(4) has struck off 
all relations between religious efficacy and Sapindaship. The relationship is 
to be based only om computation as provided in s. 8(f) ($) and the Explanation. 
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GLEANINGS. 





A POPULAR DELUSION 


In the course of his judgment in the memorable case of the lady and the 
unwholesome snails, His Honour Judge Bladgen referred to ‘‘the popular 
delusion that is floating sbout that when anybody suffers a calamity of any 
sort somebody else has got to pay.’’ The learned county court judge recalled 
the fact that ‘‘the general rule is that the tree lies where it falls.” We thought of 
these observations when we read the newspaper reports of a recent case before 
Streatfeild J., at Bristol Agsizes. The plaintiff alleged that after an operation 
for the removal of the little finger of his right hand he was too tightly bandaged 
and that, in consequence, he developed gas gangrene and two more fingers had 
to be amputated. His lordship admitted that the plaintiff had suffered a mis- 
fortune of the first magnitude but he was satisfied that no individual had been 
negligent. In view of this, he gave judgment in favour of the defendanta, the 
board of governors of the hospital in which the operation was performed, and 
added: ‘‘Surgeons, doctors and nurses are not insurers. They are not guaran- 
tora of absolute safety. They are not liable in law merely because a thing goes 
wrong. They are not workers of miracles.” It is easy for the layman to 
forget that the law merely requires that such professional people should exer- 
cise professionally that skill, perception and knowledge which belongs to the 
erdinary practitioner, not that of the topmost specialists in the land—+S.J. 


Ssevanr’s INJURY a8 BREACH or Contract 


Normanuy the question whether injuries suffered by a servant in the course 
of his employment are to be regarded as a breach of a contractual duty to take 
reasonable care for his safety or as a tort is of little more than academi¢ inte- 
rest. If there is anything to choose between them tort may be said to have 
the advantage that there is no need to prove any particular term of the contract 
of service, and a good background of cases to assist in clarifying the nature 
of the duty. There is an argument on the question whether the damages that 
can be claimed in tort are greater than those which can be claimed in contract; 
this arises from a comparison of the wording of the rules laid down in Hadley 
v. Baxendale (1854), 9 Exeh. 841 for claims in contract, and Re Polemis [1921] 
3 K.B. 560 for claims in tort. The writer takes the view that it can be shown 
that the area of causes eneompassed by the rule in tort is larger than that in 
contract. But it is rare that the question arises at all, and, as far as is known, 
it has not arisen in cases such as we are now considering. 

Indeed where the distinction has been discussed it seems to have been treated 
as of no value. . Only recently in Davie v. New Morton Board Mills, Lid. [1959] 
2 W.L.R. 381; Viscount Simonds said (at p. 386): ‘‘The same act or omission 
by an employer may suppert an action in tort or for breach of an implied term 
of the contract of employment, but it can only lead to confusion if, when the 
action is in tort, the gourt embarks on the controversial subject of implied 
contractual terms.’’ É the difference was thought to'be of importance the 
contrast between the two bases for an action would not ‘‘lead to confusion” 
but would, on the contrary, be important to study in order to compare the 
position under the one type of claim with the position under the other. 

There are casea, however, where the distinction has practical significance, 
one of which was the recent decision of Matthews v. Kuwatt Bechtel Corpora- 
tion [1959] 2 W.L.B. 702. First, there is the case of a foreign employer where 
leave may be required for service of proceedings out of the jurisdiction—that 
was the case here—and, secondly, there is the county court jurisdiction on the 

“matter of costs. 
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In Matthews’ case the plaintiff entered into a contract with the defendanta, 
a Panamanian company, to serve them as a foreman millwright in Kuwait. 
The contract was signed in England by the plaintiff and by the defendants’ 
agents, and’ was expressed to be governed by the law of England. It was a 
long, printed document but contained no clause imposing any duty on the - 
defendants to take care for the safety of the plaintiff. Shortly after arriving 
ių Kuwait the plaintiff met with an accident by falling into a trench whilst 
working on a pump, and suffered injury. It appears that he stepped back 
to avoid a load swinging from a crane. 

The plaintiff alleged that there was to be implied in this contract a term 
by virtue of which the employers agreed ‘‘to take all reasonable care by them- 
selves, their servants or agents to provide and maintain safe premises, plant 
and equipment at any place or places” at which the plaintiff was to work and 
‘tto institute, operate and maintain a safe system of work and not to expose 
(the plaintiff) to any unnecessary risk of injury...” 

Leave to serve the proceedings out of the jurisdiction was obtained but the 
defendants applied to have the writ set aside on the ground that any claim 
of this nature must be brought in tort and that there is-no jurisdiction to 
grant leave for claims in tort not arising in England. 

It was conceded by the defendants that a duty of the type claimed as an 
implied term did arise between the parties but not under the contract. There 
was a provision which formed part of cl. 12 of the contract to the effect that 
the agreement ‘‘embodies the whole arrangements between the parties with 
reference to the employment agreement hereby constituted. and all previous 
correspondence and negotiations, whether oral or written, shall be exeluded.”’ 
Sellers, L.J., said, in regard to that provision, ‘‘I think none of those 
terms is anything like adequate to exclude, or, indeed, was ever intended 
to exclude, any term which would normally be implied into the contract if in 
fact there are such terms.” 

His lordship turned to Lister v. Romford Ice and Cold Storage Co., Lid. 
[1957] A.C. 655 and read extracts from several of the speeches showing that 
the House proceeded in that case on the basis that there were obligations on 
the master and on the servant to act with reasonable care in regard to their 
contractual duties. Viscount Simonds said that it made no substantive difference 
whether the claim were framed in contract or tort. Lord Radcliffe regardéd 
the inquiry into the distinction as raising an artificial question. 

The Court of Appeal came to the conclusion that the authorities postulated 
a principle that the duty of care for the safety of a servant which is imposed 
on @ master may be treated as implied in the contract of service, or arises 
under the law of tort, and that the servant may at his option frame the action 
under either head. 

The position in regard to costs in the county court, where the same pro- 
blem arises, was not, of course, relevant to this action; but it was pointed out 
those in contract and claims for i injuries are usually framed in tort. 
that the question does not usually arise because costs in tort are greater TA 

References to a rule contrary to that laid down by this decision were made. 
In Salmond on Torts, 12th ed., p. 130, and in Munkman on Employer’s Dja- 
‘bility, p. 60, it is contended that claims such as this lie only in tort. 80, too, 
in Riley v. Baxendale (1861), 6 H. & N. 445, such a view was expressed. The 
‘court considered that the rule suggested by the latter decision could not stand 
in the light of what has been said in the House of Lords on this matter, and 
consequently refused to follow it. It was consigned ‘‘to the limbo of lost 
causes. ”? 


We must not overlook the rule that one can within very wide limits make 
any arrangement one likes by contract. Consequently, if cl 12 of the con. 
tract in this case had been suitably worded would it not have excluded the 
implied contractual term for safety of the servant? If the clause had express- 
dy excluded all, jmplied terms, would this have been sufficient? One dosse 
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commonly come across clauses similar to this one but more wide in their scope. 
Could one argue that it is contrary to public policy to exclude the contractual 
term for safety go as to preclude a servant who is employed by a foreign firm 
from bringing an action in his native country—the place to which he will 
normally return if injured? This really raises another question: If claims 
for injury can be dealt with by the English courts when framed in contract 
why cannot they be dealt with when framed im tort? Exactly the same facts 
are in issue and the same principle to all intents and purposes. Consequently 
it would be reasonable to call for an extension of the provisions of Ord. 1] 
so as to allow service out of the jurisdiction for claims in tort where they 


aud teed in contract except that the contract expressly excludes the 


A Nice Cor or Tra - 


TEE Germans have their beer gardens; the French have their cafés; but 
only the English have tee rooms as a national institution and tea as a national 
drink. For them it is rest in labour, balm of hurt minds, great nature’s second 
course, centre of social intercourse. If it comes to the point there are few 
things an Englishman would rather have than a nice cup of tea. Tea has 
given its name to one of the great sustaining meals of the English day and. 
except in the most sophisticated circles, it haunts all the others. It is just 
over three centuries ago that it first decisively bedewed the English social 
scene, for it was in 1658 that the Sultan’s Head near the Royal Hxchange 
advertised ‘‘that excellent and by all physicians approved China drink called 
by the Chineans toha and by other nations tay alias tee.” It was also called 
cha or chaw and was already known in an esoteric way to English travellers 
in the Fast, since in 1615 an agent of the Bast India Company named Wick- 
ham, resident in Japan, wrote to a colleague in Macao asking for ‘‘a pot of 
the best sort of chaw.” 

The origins of tea emerge faintly from the mists of remote antiqtity. 
Perhaps they go back to the legendary Chinese Emperor Chinnung more than 
4,000 years ago. Certainly it was known in the sixth century and was already 
a taxable commodity in the eighth century. By the ninth century its culti- 
vation had spread from China to Japan. While the tax collector exploited it,- 
a contemporary lyric poet sang its virtues: ‘‘Tea tempers the spiritas, har- 
monises the mind, dispels lassitude and relieves fatigue, awakens thought and 
prevents drowsiness, lightens and refreshes the body.’’ The most fervent 
English tea drinker could say no more. 1 

The tea trade with Europe seems to have been started by the Dutch in the 
early 17th century. In the middle of that century a little tea was still a 
gift fit for a king and in 1664 the East India Company presented two pounds 
of it to Charles O. Pepys, ever full of curiosity, made its acquaintance on 
25th September, 1660. ‘‘I did send for a cup of tes (a China drink) of which 
I never had drunk before.’’ By 28th June, 1667, Mistress Pepys had dis- 
covered its virtues: ‘‘By coach home, and there find my wife making of tea: 
a drink which Mr. Pelling, the puthicary: tells her is good for her cold and 
defluxions.’’ Henceforth the great seas of beer, which had hitherto rolled 
unchecked about the stomachs of the English, were met and challenged by a 
tide of ever-increasing strength, and, in the long run, the floods of tea proved 
powerful enough to sweep aside even the insidious cross-current of gin, so 
destructive in the 18th century. 

In the second half of that century tea ceased to be an indulgence for the 
better-off and became a commonplace at the labourer’s table, not only the usual 
beverage in the morning and evening but generally drunk in large quantities 
at his midday dinner. By this time it was imevitably attracting the attention 
ef the law. The authorities became concerned about tea if two respects, first 

e the evasion of duty. by smuggling on a tremendous scale, gonnived at by all 
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classes, and secondly the adulteration or, as it was charmingly called, the 
‘‘sophistication’’ of tea. The smuggler was as much part of the rural com- 
munity aa the grocer or the carrier. On 29th March, 1777, Parson Wood- 
forde noted in his diary: ‘‘Andrews the smuggler brought me this night a 
bagg of Hyson tea six pound weight...I gave him some Geneva and paid him 
for the tea at 10s. 6d. per pound.’’ Acts of Parliament were passed imposing 
penalties for smuggling tea, coffee and spiritous liquors and seeking to encour- 
age both the smugglers and the dealers to whom they sold to inform against 
each other. A particularly drastic Act was passed in 1779. Nevertheless, in 
1784 it was reckoned that less than half of the 13 million pounds of tea con- 
sumed in the United Kingdom actually paid duty. 

Fraudulent dealers in tea practised two principal cheats, reselling used tea 
lehves and mixing in other ingredients. A pamphlet of 1780, entitled ‘‘ Advice 
to the Unwary,’’ cited the case of the widow Burket of Beccles in Suffolk, 
formerly a tea dealer, at whose house a chest was found after her death, full 
of dried tea leaves which she had begged from the King’s Head Tavern, evi- 
dently for resale. The pamphlet demanded the utmost newspaper publicity 
for cases of adulteration to warn people ‘‘not only to detect and punish such 
delinquents but to preserve themselves, as no one can tell what pernicious 
effects (though secret and slow) the continual drinking of a hot infusion of 
different leaves manufactured with terra japonica, logwood, copperas and 
various ingredients may have upon the strongest constitution.’’ It quoted a 
letter dated 1778 from two of the most respectable grocers in Norwich relating 
an experiment with a mixture of sloe leaves and used tea leaves dried again: 
“Four of the most capital tea dealers in this city then present were unanimous- 
ly of opinion that it might easily have passed them for real tea.’’ 

By 5 of an Act of 1724 (11 Geo. 1 c. 30) a penalty of £100 
was imposed on any dealer in tea who adulterated it or mixed it with 
terra japonica, or with any drug or with any leaves other than leaves of tea, or 
with other ingredients. By sect. 11 of another Act of 1781 (4 Geo. 2 c. 14): 
‘Whereas several ill-disposed persons do frequently dye, fabricate or manu- 
facture very great quantities of sloe leaves, liquorish leaves, and the leaves of 
tea that have been used or the leaves of other trees, shrubs or plants in imitation 
of tea, and do likewise mix, colour, stain and dye such leaves and likewise tea 
with terra japonica, sugar, molasses, clay, logwood, and with other ingredients, 
and do sell and vend the same as a true and real tea*to the prejudice of the 
health of His Majesty’s subjects the diminution of the revenue, and the ruin 
of the fair trader,” it was made an offence so to adulterate tea, to offer adulte- 
rated tea for sale or to have possession of it, subject to a penalty of £10 per 
every pound. The Adulteration of Tea Act, 1777 (17 Geo. 3 c. 29), regulated 
the whole subject, imposing a penalty of £5 for every pound of adulterated 
tea manufactured or sold. In the event of non-payment the offender was to 
be imprisoned for not less than six months or more than twelve months. 


A curious case came before the Lord Mayor of London on 11th October, 1888, 
when application was made to burn 11,000 Ibs. of a preparation called ‘‘British 
leaf,’’ an imitation of tea, seized by the Hixcise. It contained elm leaves, sloe 
leaves, apple leaves, poplar leaves, willow leaves and rose leaves, and a wing 
of a maple seed had been found in a sample. It was not represented as genuine 
tea. The discussion of its wholesomeness resolved itself into a battle of experts. 
Mr. Gilbert T. Burnett, Professor of Botany at King’s College, said that he 
had no objection to a cup of the infusion now and then, but he objected to the 
ordinary use of it. He said he spoke as a medical man as well as a bontanist. 
He did not think it wholesome; it was astringent. He said it bore a strong 
resemblance to tea. He added that these leaves contained some of the most active 
poison in the vegetable world, prussic acid. On the other side, Mr. John F. 
Daniel, Professor of Chemistry at King’s College, said that he had not the least 
objection to drink the infusion. There was not the slightest particle of prussic 
acid in it and there wag nothing deleterious in the sample. He should say that e 
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green tea was more astringent. After retiring to his private room the Lord 
Mayor said that he and his advisers were unanimously of opinion that the 
British leaf should be condemned. The whole quantity was accordingly burned. 


Tea is still protected by the law, although the 18th century Acts were repeal- 
ed in 1958. The chief wall against adulterated imports is now sect, 229 of the 
Customs and Excise Act, 1952, which deals with imported tea found to be mixed 
with any other substance ‘‘exhausted’’ (that is ‘‘deprived of its proper quality, 
strength or virtue by steeping, infusion, decoction or other means’’). How 
zealous may be the application of this Act was demonstrated by a letter in Tha 
Observer last year. Until quite recently, said the writer, jasmine scented tea, 
which has a most delightful flavour, was being sold in England at 20s. a pound. 
“Then quite suddenly we learned that no more would be imported because the 
Board of Trade had decided that mixing flowers with tea was adulteration. A 
few months later the merchant from whom I buy tea told me that two friends 
of his had recently returned from a visit to China bringing with them six tins 
of jasmine-scented tea. The customs officer wished to throw the tea into the 
sea, but, yielding to the violent protests of the travellers, he allowed them to 
take the tins of tea ashore after they had been labelled ‘Unfit for Human Con- . 
sumption.’ No doubt some official at the Board of Trade feels that jasmine- 
scented tea is too ‘‘sophisticated’’ for the era of the Common Briton.—L.T. 


NOVATION AND PROPER LAW OF CONTRACT 


Tue decision of the Court of Appeal in Re United Raglways of the Havana 
and Regla Warehouses, Lid. ({1959] 1 All H.R. 214) is a valuable contribution 
to the law of the discharge of a contract in the fleld of private international 
law, particularly in these days when foreign government by legislation 
or administrative act interfere with the contracts of private parties. The case 
also gives help in the question whether a renvoi has any place in the law of 
contract; and also whether an act, to be actionable in tort in this country, 
must be an act not justifiable according to the law of the foreign country con- 
eerned. 


The facta of the case were complex and arose out of a claim by an American 
trustee to prove in the liquidation in London of an English company operating 
á railway in Cuba. In T921 the company raised $6 million in the United States 
for the purchase of rolling stock by means of a modification of what is known 
as the Philadelphia Plan. The company issued fifteen-year 74 per cent. Trust 
Certificates carrying interest and repayable at a premium to be administered 
by a trustee company incorporated in the State of Pennsylvania. At the same 
time the company caused to be incorporated in the State of Delaware a subsi- 
diary corporation and assigned to it the rolling stock; the subsidiary in 
turn leased to the parent company the rolling stock at a rental to be 
paid to the trustee company in Philadelphia. The railway company as 
lessee covenanted not to assign its right or interest in the rolling stock. The 
lease included a provision that the parties intended to enter into it and execute 
it in’ accordance with the laws of Cuba and register it under those laws and 
to record it as might be required by United States law. The trustee company 
was to re-assign the rolling stock to the subsidiary company when all payments 
had been made. The rental from the lease provided funds for the service and 
payment of the debt through the trustee company. By 1953 the railway was 
very much in arrears under its obligation to the trustee company and in that 
year became the subject of state acquisition under the laws of Cuba. This 
acquisition took the form of a sale by the railway company of its undertaking 
and assets.. In 1954 the railway company went into voluntary liquidation in 
England. The successor to the trustee company lodged a proof for instalments 
unpaid under the lease which was rejected by the liquidators. In an appeal 

e against rejection, which first came before Wynn-Parry, J. the primary ques- 
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tion raised was whether the railway company’s obligations to the trustee com- 
pany under the lease still subsisted or whether they were discharged by the 
act of acquisition by the Cuban government. The learned Judge held that the 
railway’s obligations to the trustee still subsisted, and his decision was upheld 
by the Court of Appeal. They clearly still subsisted if the proper law was that 
of Philadelphia; if the lex stius of the debt, namely Cuban law, applied, or if 
Cuban law were the proper law of the contract, it might be otherwise. Counsel 
fdr the liquidator contended that by Cuban law the sale of the railway to the 
Cuban State had the effect of transferring liability to the latter. In other 
words, there was a compulsory novation which forced the trustee to accept 
heneeforward the Cuban State as its debtor. In the Court of Appeal, Jenkins 
and Romer, L.JJ., concluded that the law of Philadelphia was the proper law; 
Willmer, L.J., that it was the law of Cuba. However, all three learned Lords 
Justices agreed that it was immaterial which was the proper law since they 
accepted the evidence of a Cuban lawyer that the acquisition by the Cuban 
State amounted to no more than an agreement between the company and the 
Cuban State to the effect that as between those two parties the State should 
discharge the liabilities under the lease and agreement and indemnify the com- 
pany in respect thereof, leaving wholly unaffected the rights of the creditors 
concerned against the company. Therefore, it was not necessary for the Court 
to pass upon the liquidators’ contention that there had been a compulsory sta- 
tutory novation. Nevertheless, though obtter, the Court’s views as to which 
law applied in the case of a compulsory novation of a debt through govern- 
mental action carry weight. 


In the Havana Raslways case the only two systems of law that could apply 
were those of Pennsylvania or of Cuba. The former would apply if it were 
the proper law of the contract or if the law of Cuba, operating the principle of 
renvoi applied, Pennsylvania law. Cuban law would apply either if it were 
the proper law or if the lez sttus of the debt (which was situate in Cuba and 
which arose out of the contract) applied. The question raised was whether 
English law would look to the proper law of the contract or to the lex situs of 
the debt at the time of such an acquisition by a foreign state as occurred in 
the case of the Havana Railways. The matter is bare of authority and it is 
first necessary to analyse the juridical nature of a novation. Counsel for the 
liquidators contended that a novation was a single act, and whether it bound 
the creditor depended on the lex situs of the debt, namely, Cuban law. -The 
trustee company’s contention, which was preferred by the Court of Appeal, 
was that a novation involved two distinct and successive acts, thè discharge of 
the debt owed by the first debtor followed by the entry into a fresh contract 
between the creditor and a new debtor whereby the latter takes over the obli- 
gations of the original debtor. First in time comes the discharge of the original 
debtor. It was essential for the liquidators of the Havana Railways, in order 
to succeed, to establish that what might be termed the discharge component 
of the novation was governed by Cuban law as the lez stus. On this, Jenkins, 
L.J., confirmed Wynn-Parry, J.’a, approval of the view of Dr. Cheshire that 
“discharge affects the substance of the obligation”. Jenkins, L.J., also ap- 
proved the view of Wynn-Parry, J., that ‘‘one of the most important aspects 
of any contract is the manner in which it is to be charged, and one would sup- 
pose that the parties would intend the law which they had chosen as the proper 
law to govern that important matter—discharge’’. In Gibbs & Sons v. Société 
Industrielle et Commerciale des Métauz ([1890] 25 Q.B.D. 390) the plaintiff 
in England contracted to sell copper to a French company according to the 
rules of the London Metal Exchange. This, in the view of Lord Esher, M.R 
rendered it impossible to deny that the contract was English. The defendants 
failed to accept the copper. Later they were pronounced by a French Court 
to be in judicial liquidation, and such a judgment, they contended, discharged 
them from liability on the contract. Their contention was decisively rejected 
by Lord Esher. Tọ hold otherwise would have been to bind the plaintiffs by e 
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a law with which they had nothing to do. In the words of Wynn-Parry, J., 
this was ‘‘a strong case and it has...never been queætioned’’—even though in 
1890 the phrase ‘‘proper law of the contract was not in use. 

_ The proper law of the lease and agreement in the Havana Railways case 
was, in the view of Jenkins and Romer, LJJ., that of Philadelphia. Willmer, 
L-J., held that it was that of Cuba but agreed that his dissent in that respect 
was immaterial since all three Lords Justices concluded that the agreement 
between the Cuban Government and the railway company left the rights of any 
creditors unaffected. The most satisfactory formulation where—as here—the 
parties have not selected the proper law is that the latter is the one ‘‘with 
which the transaction has its closest and most real connection’’. The Delaware 
subsidiary and the trustee corporation were both American corporations. The 
Philadelphia Plan was a peculiarly American financial device, and the trusts 
ereated were, at their inception, unrecognised by Cuban law. All this was 
decisive in favour of Pennsylvanian law as the proper law notwithstanding 
that resort might be had to the Cuban Courts to assert rights over the rolling 
stock, the security for ths loan situate in Cuba, or that the lease and agreement 
were executed and registered in accordance with Cuban law. 

To sum up: where a debt is situate in a country other than that of the pro- 

‘per law, the rights of the creditor will not be prejudiced by any action taken 
by the foreign debtor’s government to relieve the debtor of his obligations. 
The Court of Appeal also held that renvot had no place in the law of contract. 


~ 


“Le Canam PASSIONEL”? 


Tas mind at once leaps to drama, to an extravagant picture of a tragic per- 
son in the dock, dwarfed by guards with curling moustaches; to.a story of 
passion and pathos, of betrayed lovers or wronged wives, of human frailty and 
of very dramatic death. While there, one finger aloft and his gown billowing 
eut behind him, stands the Great Advocate, dominating the court, cowing the 
prosecutor and hypnotising the jury into returning a verdict contrary to all 
canons of any known law! But quite apart from the fact that there is no really 
appropriate English translation, the whole conception of le crime T 
gmacks of exotic continental jurisprudence alien to the subtle and methodical 
balances and processes of English law. Thus, to the distinguished figures 
ruminating before the fire of the Garrick Club or sipping coffee in Chancery 
Lane, the thought that any such development was creeping into English law, 
like banjo housing development encroaching on to a green belt, that a human 
being who kills because he is so transported by anguish or love or other emo- 
tion should be somehow læs culpable in law, must be alarming and abhorrent. 
But what, in fact, is the present trend abroad and at home? On the Conti- 
nent, where the romantic conception of le orime passionel was shared at the 
end of the nineteenth century by the first scientific theories relating to the 
subject, it appears that the modern trend is to circumscribe the admission of 
extenuating circumstances in favour ‘of the ‘‘passionate’’ offender rather than 
to broaden the ground of exemption or attenuation. As M. Mare Aneel, a 
judge of the Supreme Court of France, has written, the number of orsmes 
passionels has substantially declined, and the number of acquittals or too 
lenient sentences has considerably decreased since 1945. M. Ancel attributed 
this to the admission of women to sit on the jury and women have shown 
themselves inclined to be more severe than men; the decline of the romance 
of passion; and the fact that Parisian juries have had before their eyes since 
1940 infinitely greater disasters. Yet in England certain changes in the law 
of murder have recently been made, widening the scope and range of defence 
and enlarging the province of the jury-in judging the extent of passion and 
its effect on loss of self-control a 
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For in the past, be the story ever so tragic and lovers ever so star-erossed 
or 80 betrayed, the power of the jury, when deciding upon the culpability of 
a man charged with murder who tried to excuse the killing by claiming that 
he was provoked, was severely limited. Except for the reasonably unlikely, 
chance of one spouse catching another precisely sm flagrante delicto, the jury 
were directed that where a person was killed by a deadly weapon mere words 
or gestures were not enough to reduce the offence from murder to manslaughter. 
Although it might be thought that words and gestures could in many circum- 
stances provoke a man to rages of passion and loss of self-control, nevertheless 
the judge had to withdraw the question of provocation from the jury where 
words alone were relied upon as constituting provocation, save in circumstances 
of a most extreme and exceptional nature. Moreover, the fact that the person 
provoked was highly excitable or particularly irascible or suffered from some 
physical or mental peculiarity could not, and cannot still, be pleaded as an 
especial excuse for lack of self-control. For in deciding whether the provoca- 
tion was such as to make a man through passion lose his self-control and whe- 
ther in fact he did so lose his self-control in consequence of such passion 
caused by such provocation, the test of the provocation and its effect is that 
of what can be reasonably expected in such circumstances of the reasonable 
man—that controversial character who must travel on an omnibus, who taker 
the magazines at home and pushes the lawn mower in his shirt sleeves, the 
normal dredger owner, who is always male and never female, who possesses 
the ‘‘agility of an acrobat and the foresight of an Hebrew prophet’’, and 
whose qualities and tastes, or lack of them, have played such a dominating 
part in determining how an Englishman should react and what he may or 
may not do with impunity. But not even that ‘‘ideal wir constans’’ was ex- 
pected to retain his self-control when catching his wife in the act of adultery, 
and the chink in the-rule was this admission that there did exist m human 
affairs a certain circumstance which could understandably drive men beyond 
their normal self-control and so render their reaction less culpable. But this 
remained an exception, and as Lord Simon made clear in Holmes v.. Director 
of Publio Prosecutions [1946] A.C. 588, the mere confession of adultery was 
not sufficient. Taunting or gloating or brandishing the fact m words which 
might often prove more provocative even than a sudden, if unlikely, discovery, 
‘was not provocation sufficient to reduce the crime. To paraphrase Lord 
Simon’s well-known illustration, the only possible defence of Othello would 
have been to publish the circumstances bf his crime for the urgent attention 
of the Home Seeretary after the trial. 

Until 1957, the classic direction given to juries in cases in which the sym- 
pathy of everyone was with the accused, where, in fact, the crime arose from 
passion or from pathos, was that given by Devlin, J., in B. v. Duffy [1949] 1 
All B.R. 932. For he then defined provocation as ‘‘an act or series of acts 
done by the dead man to the accused which would cause in any reasonable 
person and actually caused in the accused a sudden and temporary loss of self- 
control, rendering the accused so subject to passion as to make him or her for 
the moment not master of his or her mind.’’ But in 1957 the Homicide Act, was 
universally hated and scorned even more than Dr. Johnson hated and scorned 
cant or the Whigs, altered the law. It provided, in s. 3, that on a charge of 
murder where there is evidence on which the jury can find that the accused 
was provoked (whether by things done or by things said or by both together) 
to lose his self-control, the question whether the provocation was.enough to 
make a reasonable man do as he did shall be left to be determined by the jury. 
So the standard of the reasonable man, not the excitable, the irascible, the 
peculiar nor the particular, remains; but the jury are now permitted to con- 
gider things done, things said, or both together. In this sense the issue of 
provocation is very much at large. What, then of the English crime of passion 
or provocation? -> 
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. Recently a husband was acquitted of the murder of his wife’s lover and sen- 
tenced to a term of imprisonment for manslaughter. His defence was one. of 
provocation and involved recounting tha general circumstances of his life and 

_ the conduct and words of the man he killed. Because of the 1957 Act, the jury 
“were permitted to consider everything done and everything said, and if they 
accepted the evidence as to what was said and done, to decide the effect which 
that would have had, in their opinion, upon a reasonable man. Although the 
husband had purchased a revolver and sought out the appointment with the 
lover, the jury, after listening to the whole story of the relationship of the 
parties concerned in the tragedy, and of what the husband had said and done 
and what was said and done to him, acquitted him of murder, and the prose- 
cution, upon whom rests the burder to prove the absence of provocation, decid- 
ed not to challenge the defence of provocation. In another recent case a mis- 
tress, learning that her lover was not to marry her, stabbed him to death. 
Again, after hearing the defence, the jury acquitted the woman of murder and 
convicted her of manslaughter. Of course, each particular case involves its 
own particular circumstances, but since 1957 this widening of thé province 
of the jury in cases of this kind, so that they are now permitted and entitled 
to take into account broader and wider considerations, has surely prised open 
-this branch of the criminal law so as to provide these ordinary, everyday, 

‘judges of the fact with greater opportunity of deciding for themselves the 
degree.of blame which should rest upon the killer of another human being. 
In 1955 Mr. Melford Stevenson, Q.C. (now Mr. Justice Stevenson), for the 

_ defence of Ruth Ellis, was unable to address the jury after Mr. Justice Havers 
had ruled that there was not sufficient material even on a view of the evidence 

most favourable to the accused to support the verdict of manslaughter on the 

ground of provocation. That might not have been the case today, for although 

Ruth Ellis may have had ‘‘time to cool’’ from the time when she placed the 

revolver in her handbag, travelling thereafter several miles to Tanza Hee 

and the time when she eventually shot David Blakely, it could be (although. 

express no opinion as to the probability) that the jury might have found that 
the ‘‘things done’’ by David Blakely previously and at Tanza Road by going 
to and coming from the public-house, by seeing her and by turning away from 
her, combined with things previously said, did amount to provocation, and 
that in such circumstances Ruth Ellis was not guilty of murder but guilty of 
manslaughter. If s. 3 of the 1957 Act had then been law, might not Ruth 

Ellis have put in evidence before the jury, for them to believe or disbelieve, 

things said and things done which could have reduced the degree of culpa- 

bility? For it is surely now open to anyone accused of murder to lay before 

a jury a wretched and possibly tragic recital of circumstances which preceded 

the ‘killing. So a balance has shifted from the judge of the law to the judges 

of the fact, and with that shift of balance a greater opportunity is presented 
to the advocate. Madam Fahmy, with her husband crouching before her ready 
to spring like an animal, was acquitted af murder when her defence was self- 
defence. If she was tried today would the alternative be other than man- 
slaughter? When Marshall Hall defended her, would he have not been more 
confident if, for his second barrel, he could have relied upon s. 3 of the Homi- 

cide Act, 1957? 

Thus it appears that this modern English legislation has given greater power 
to the jury at a time when juries, apart from the war years, have never played 
go little part in civil law. They can be flattered, as they are properly flattered, 
by both judges and counsel, but they will surely take this new opportunity and 
use it sensibly, humanely and justly. So, for all that, ls crime passionel still 
remains inexorably alien, a colourful and romantic conception. While the arte 
of the Great Advocate associated with crimes of passion must yet be left iw 
the capable hands of Mr. Charles Laughton and Mr. Michael Dennison.—S_J. 
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APPEAL FROM ORIGINAL CIVIL. 


Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 
GLAXO Brose ORTEN (INDIA) PRIVATE LTD. 


A. V. VENKATESWARAN.” 

Sea Customs Act (VII of 1878), Secs. 87, 29, 29B, 30, 39, 182, 188, 191—Constitution of 
India, Art. 226—-Assessment order under s. 87 whether administrative order or 
quasi-judicial order—Difference between administrative ond quasi-judicial orders— 
Assessing authority to give reasons for making particular assessment order or for 
issuing short notice levy—Whether Court can consider affidavit disclosing such 
reasons tn absence of reasons in order of assessment itself—Court’s power to enter- 
tan writs when alternative remedy available to petitioner—Whether customs 
authority in determining real value of goods bound by price shown on invoice— 
Evidentiary value of tnvoice—Indian Income-tax Act (XI of 1922), Secs. 23(8), 37 
An assessment order made under s. 87 of the Sea Customs Act, 1878, is an adminis- 
trative order and not a quasi-judicial order. 

The difference between an administrative and a quasi-judicial order does not lie 
merely in this that in the case of a quasi-judicial order a writ of certiorari can be 
issued. The more fundamental difference between the two orders is that in the case 
ota. duasi-jüdicia: order, the Cott, mulst require abd. demand.: tom, the aüthority 
exercising his functions that he will conform to the judicial process. 

Province of Bombay v. Khushaldas Advani,’ Rex v. Electricity Commissioners: 
London Electricity Joint Committee Co. (1920), Ex Parte,” R. v. Manchester Legal 
Aid Committee? Secretary of State v. Mask & Co.) Assistant Collector v. Sooraj- 
mull! Express Newspapers Ltd. v. Union of India,’ Nagendra Nath v. Commr. of 
Hills Division,” Nakkuda Ali v. M. F. Des Jayaratne" F. N. Roy v. Collector of Cus- 
toms, Calcutta,’ Leo Roy Frey v. Superintendent, Dt. Jail,” B. N. Banerjee, Collector 
of Customs, Bombay v. Ramchand Sobhraj Wohoo: aui Bombay Businast Maure 
v. S. Venkatesan,” referred to. 

ih making an nmeament or in daüing a short levy noticea tinier tha 'Sea Gusta 
Act, 1878, the asseasing authority must give reasons for his decision Le. as to how 
and why the assessing authority came to a perticular conclusion or made the assess- 
ment in a particular manner. 

E. R. H. Readymoney Ltd. v. State of Bombay” and Nagendra Nath v. Commr. of 
Hills Division, referred to. 

Where, however, such reasons are not given, but the reasons are disclosed in 


*Devided, August 26, 1958. O.0J. Appeal 7 iet A.I. R. 8.0. 398, 498. 
No. 7 of 1958: Miscellaneous Application 8 [1951] A. C. 88. 


No. 137 of 1957. 9 [197] 8. 0. J. 734. 
1 (1950) 58 Bom. L. R. 1, 8.0. 10 piana 8. O. J. 801, 303. 
3 [1924] 1 K. B. 171. 11 (1958) O. O. J. Appeal No. 53 of 1955, 
3 [1953] 2 Q. B. 413. decided O.J. and B. T. Desai J., on 
4 1940) 43 Bom. L. R. 767, r.o. August 18, 1955 (Unrep.). 
5 (1952) 56 0. W. N 
8 


[1958] A-I. R. BO B75, 612. 13 
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affidavits at the trial, then the Court could look into those reasons and consider those’ 
reasons as if they were the reasons embodied in the order itself. 

The reagon-why the Courts refuse to entertain writs when an alternative remedy 
is available ig.that’the Legislature has set up tribunals for decision in appeals and 
that the remedy which the Court could give, the petitioner could obtain from these 
tribunals. But whether the petitioner should be disentitled to maintain the peti- 
tion or not is a matter of discretion with the Court, and if the Court js satisfied that 
the petitioner will not get justice from the appellate tribunal or that he would have 
no confidence in the decision of the tribunal or that the appeal would be nothing 
more than an appeal from Caesar to Caesar, then the Court is not bound to accede 
to the submission of the State that tt should not hear the petitioner and the petitioner 
should be referred to the appellate tribunal set up under the Act 

In determining the real value of goods for the purposes of the Sea Customs’ Act, 
1878, the Customs authorities are not bound by the price shown on the invoice by 
the importer. The invoice is an important piece òf evidence to determine what the ' 
real value is. But that piece of evidence may be discarded if the authorities take 
the view that it is not a genuine document or if they take the view that over and 
above the price which is being paid some other consideration has passed under the 
document. 

Section 30(b) of the Sea Customs Act, 1878, does not in any way import into its 
construction any consideration as to the character of the importer. _ What is' empha- 
sised is the cost of the goods, whoever the importer may be. : 

In arder to test the genuineness of the invoice the customs authorities may re- 
quisition to their ald any other facts, but only for that purpose. They may consider 
if they like the cost in Europe, cost of production, or any other factor. But all those 
considerations must ultimately be directed to the determination and ascertainment 
_ of the only fact which has got to be determined and ascertained under s. 30(b) of the 
Sea Customs Act, 1878, which is the cost of the goods of like kind and quality at 
"the place of importation. 
Tue facts appear in the judgment. 


H. M. Seervai, Advocate General, with R. J. Joshi and N. A. Palkhivala, tie 
the appellants. 
Sir Nusserwanyi Engineer, with F. J. Taraporevala, for the respondents. 


. Cacia O.J, Although the ultimate question that we have to decide in this 
appeal: lies in a very narrow compass, it raises certain questions of consider- 
able public importance. The appellants before us are a company registered 
in India and they deal in anti-biotica, pharmaceuticals and foods, and for the 
purpose of their business they have been importing into India since about 
February 1951 large quantities from Glaxo Laboratories Ltd., U.K., of vitamin 
B.12 in bulk of the value of several Jakhs of rupees every year. The appel- 
lant company admittedly is a subsidiary company of the English company. 
From February 1951 to May 1955, the appellants entered in their bill of entry 
for the purpose of customs duty the invoice value of the goods. Between June 
1955 to May 1956, they showed the real value of the goods as the wholesale 
price of the goods in the United Kingdom, and after May 1956 they reverted 
to their original practice of showing the invoice value. In this appeal we are ` 
concerned in all with ten consignments, The first six consignments arrived 
in .India in April 1956 and September 1956 and the value of these consign- 
ments was shown in ‘the bill of entry as £723-9 per gram. This was the 
invoice price. The Customs authority did not accept the invoice value and 
assessed these six consignments on the basis of the price of £87-10-0 per gram 
and levied assessment on that basis. Thereupon the appellants made appli- 
eations for refund claiming the difference between £87-100 per gram and 
£72-8-9 per gram. The Customs ‘authority on its part. issued what has been 
‘described as short levy notices. Thege notices were in respect of ‘liability 
to pay a larger amount and it was stated in these short levy notices that 

- pending finalisation of the investigation an amount was mentioned as an anti- 


ê 
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cipated less charge. After the six consignments had arrived, the price of 
vitamin B.12 was Tainad from £72-83-9 to £65-2-3. The seventh consignment 
arrived in November 1956, the eighth in December 1956 and the ninth in 
February 1957, and the appellants prepared their bill of entry with regard 
to these three consignments.on the basis of the invoice price. In respect of 
these three consignments short levy notices were issued by the Customs autho- 
rity on the basis that the appellants were liable to pay 124 per cent. in addi- 
tion to the invoice price. The goods were passed on the basis of the amount 
entered in the bill of entry by the appellants, but the assessment was not 
accepted by the Customs authority, and therefore the short levy notices were 
iesned. With regard to the first six consignments prior to the date of the 
petition which the appellants filed, the short levy notices were withdrawn and 
as a matter of fact a certain amount was refunded by the Customs authority 
because it was found that even on the basis that they had adopted the amount 
at which the goods had been assessed was not the proper amount. With re- 
gard to the short levy notices in respect of consignments 7, 8 and 9, they were 
followed up by a demand notice which called upon the appellants to pay the 
amount in respect of which the short levy noticés were issued. The tenth 
consignment with which we are concerned is the consignment of March 10, 
1957, and, without going into unnecessary details, as far as this consignment 
was concerned the final order of assessment was made by the Collector himself 
on April 15, 1957, and the assessment of this consignment was also made on the 
basis that the appellants were liable to pay 124 per cent. more than the in- 
voice value. The invoice value which was accepted for the purpose, as we 
shall presently point out, was the invoice of Messrs. Voltas Ltd. This petition 
was filed challenging the order of assessment with regard to the six consign- 
ments and for a direction that the refund application made by the appellants 
should be disposed of by the natem authority. With regard to the seventh, 
eighth and ninth consignments, the challenge was made against the short levy 
notices which were served upon the appellants and, as pomted out, in respect 
of which a notice of demand had been sent by the Customs authority. With 
regard to the tenth consignment, the challenge was against the order of assess- 
ment passed, as pointed out, by the Collector. 

The narrow issue that arises in this case for our determination, and which 
is a matter of controversy between the appellants and the Customs authorities, 
is this. What the Customs authorities have done and what they seek to justify 
is that they have taken into consideration identical goods vitamin B.12 manu- 
factured by Glaxo Ltd. of United Kingdom and imported by Voltas Ltd. and 
added to the invoice price shown in the invoice of Voltas Ltd. 124’per cent. 
discount, and the question that we have to decide is whether, looking -to the 
language of the statute and the liability of the appellants to pay customs duty, 
this assessment is in accordance with law. 

The first and the most important question that haa been debated at the Bar 
is whether the order made by the Customs authorities is an administrative 
order or a quasi-judicial order. The consequences of holding the order to be 
quasi-judicial are important and serious, because the consequence is not merely 
this that in this particular case we would be in a position to issue a writ of 
certiorari against the Customs authorities and to correct any error of law 
apparent on the face of the record. If the consequences stopped at that, even 
then we would have to seriously consider the arguments advanced by the 
Advocate General and Sir Nusserwanji Engineer. But the consequences are 
much more far-reaching, because if we were to hold that when the Assistant 
Collector or the Appraising Officer assessed goods imported into India to cus- 
toms duty he is performing a quasi-judicial fynction, then it must follow as 
a necessary and inevitable co ence. that in assessing the of every 
importer he must observe’ the es of natural justice. In other words, his 
assessment must be in accordance with what is known as the judicial process. 
Administrative and executive processes are very different from judicial pro- 
cesses. A Court or. ‘a body which is acting judicially has to conform to certain e 
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judicial standards. There are certain rules which are known as rules of natu- 
ral justice which have got to be conformed with. A decision cannot be given 
behind the back of the party affected. ‚The Court or the authority or the 
tribunal cannot take into consideration evidence without giving the party 
affected an opportunity to explain that evidence. Therefore, the difference 
between an administrative and a quasi-judicial order does not lie merely in 
this that in the case of a quasi-judicial order a writ of certiorars can be issued. 
The more fundamental difference between the two orders’ is that in the case 
of a quasi-judicial order the Court must require and demand from the autho- 
rity exercising his functions that he will conform to the judicial process. 


In deciding whether this order made by the Customs authorities is a quasi- 
judicial order or not, a large-number of authorities were cited by the Advocate 
General As far as India is concerned, the test that has got to be applied 
is the test which was laid down by the Supreme Court in Province of Bombay 
v. Khushaldas Advani’, and it has not been suggested and it cannot be sug- 
gested that the Supreme Court in any subsequent decision has revised or re- 
viewed that case. But what is urged by the Advocate General is that the law 
has developed since Advant’s case was decided and there is nothing in subse- 

uent decisions which is contrary to what was laid down in Advant’s case, but 

6 subsequent decisions clarify and to a certain extent simplify what was 

stated by the learned Judges of the Supreme Court in that case. Now, 
Advani’s case, with respect, did not lay down anything new. It laid down a 
test which has become a locus classicus in any decision dealing with quasi- 
judicial or administrative orders, and the test is the famous test laid down 
by Lord Justice Atkin in Rez v. Electricity Commissioners: London Electricity 
Joint Committee Co. (1920), Ex parte®, and the test is—if repetition may be 
forgiven— 
- _ “Wherever any body of persons having legal authority to determine questions affect- 
ing the rights of subjects, and having the duty to act judicially, act in excess of their 
legal authority they are subject to the controlling jurisdiction of the King’s Bench Divi- 
sion exercised in these writs.” (p. 205) 


. Therefore, this definition lays down three tests. You must have a body of 


persons who must have legal authority to determine questions, the second test 
is that the questions which they have to determine affect the rights of subjects, 
and the third test is that a duty must be imposed upon this body of persons 
to act judicially. There can be no doubt in this case that the first two tests 
are satisfied. The Customs officer who makes the assessment has to determine 
certain questions. There is also no doubt that these questions affect the rights 
of subjects and affect them very seriously because on the determination of the 
Customs officer depends the liability of the assesses to pay certain customs 
duty. But the difficulty is caused, as it was caused in Advant’s case, with 
regard to the third test. Is there a duty cast upon the Customs officer to 
act judicially? Therefore, however serious the question may be which the 
officer has to decide, however much it may affect the rights of subjects, if the 
Court cannot find a duty imposed upon the officer to act judicially, the act 
will not be a quasi-judicial act but an administrative act. This third test was 
emphasised in the majority judgment and especially in the judgment of Chief 
Justice Kania. At p. 6 the learned Chief Justice says: . 

“ ..It seems to me that the true position is that when the law under which the. 
authority is making a decision itself requires a judicial approach, the decision will be 
quasi-judicial.” ‘ 

Therefore, we must look at the statute which seta up a tribunal or which pro- 
‘vides for certain decisions by officers, to see whether that statute requires the 
tribunal or the officer to act judicially. It is perfectly true that no, statute 
will provide that the tribunal or the officer shall act judicially. If there was 


‘such an express provision, no diffculty whatsoever would arise in construing 


provisions of a statute. But the difficulty arises because the statute in express 
1 (1950) 58 Bom. L.R. 1, 8.0. 2 [1924] 1K. B. 17]. . 
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terms does not impose the duty of acting judicially. Qne has got to look at 
the various provisions of the statute in order to come to the conclusion whe- 
ther considering those provisions it was incumbent upon the authority < or the 
tribunal to act judicially. 


Now, as we shall presently point out, in no subsequent case in India or in 
England this third test laid down by Lord Justice Atkin has ever been depart- 
ed from. The Advocate General’s contention is this that what the recent 
English decisions have laid down is that in order to apply the third test a 
simple method has been devised and that simple method is to find out whether 
the particular authority or tribunal has to ascertain fdcts according to law, 
and if that tribunal or authority has to ascertain facts according to law and 
in ascertaining those facta that authority cannot be influenced by any consi- 
derations of policy or expediency, then you must infer and must come to tho 
conclusion that that tribunal or authority has to act judicially. If that were 
the true test, undoubtedly the task of the Courts would be considerably sim- 
plified. Take this very case. It is perfectly true that the Customs authorities 
have to ascertain facts according to law. The Customs authorities have to 
determine what the nature of the goods is and what is the duty which the 
importer has to pay according to the provisions of the Sea Customs Act. It 
is equally clear that in ascertaining those facts the Customs -authorities have 
oe MB Ne to be influenced by any questions of policy or expediency. They must 

eir duty honestly and impartially. Therefore, if the test suggested by 
oe, Advocate General were sound, then without considering the other provisions 
of the statute we must come to the conclusion that the Customs authorities in 
passing orders of assessment must act judicially and that an order of assessment 
is a quasi-judicial order. But unfortunately such simple tests are always de- 
nied to Courts of law. When we look at the English decisions on which the 
Advocate General has relied, it will be found that the learned Judges there_ 
had emphasised the fact that each case must be considered on its own merits, 
that in each case the act or the statute must be looked at, and taking 
the circumstances of each case and the provisions of the statute the 
Court must come to the conclusion whether a particular order is an 
administrative order or a quasi-judicial order. If all that had to be done 
was to apply the test as suggested by the Advocate General, then it would be 
unnecessary for the Courts in England to have emphasised the necessity of 
considering each case on its own merits. In Advani’s Fg it was pointed 
out that in applying this test it made no difference whether a decision of an 
officer was a subjective decision or an objective decision. The Advocate Gene- 
ral sought to distinguish Advans’s case on the ground that under the Reqni- 
sition Act it was the subjective determination of the officer for the purposes of 
requisitioning which largely influenced the Supreme Court in coming to the 
conclusion that the requisitioning order was an administrative order, and it 
is pointed out that’in the Sea Customs Act the decision is not a subjective 
determination but it is an objective determmation. The Customs officer has 
objectively to find facts. He has not to import any subjective influence or 
attitude or outlook into his determination, and it is said that the principle laid 
down in Advani’s case cannot possibly apply to the Sea Customs Act. It 
seems to us a rather difficult proposition to accept that whenever an officer 
is acting objectively and whenever he is required to act impartially and not 
to be influenced by policy or expediency, his order must in every case and 
of necessity be a quasi-judicial order. As one of the Judges in England has 
said, even an administrative officer not acting judicially may act reasonably, 
and we may say that even an administrative officer not acting judicially must 
act honestly and impartially. But to suggest that whenever there is a duty 
to act impartially and honestly, to be loyal to facts and not to persons, it converts 
the decision of an officer into a quasi-judicial order, is a proposition which on 
the authorities we find it difficult to accept. 

The decision whjch has been most strongly relied upon is the decision in e 
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_ R. ve Manchester Legal Aid Commities.1 That was rather an unusual case 
and such a case could only have arisen in England. The question was with 
regard to legal aid and a debtor applied for legal aid and a certificate for 
legal aid was given to him. The debtor then became insdlvent and the trustee 
in bankruptcy then.appled for the legal aid certificate which had been given 
- to the debtor. . The legal aid certificate was ‘given to the trustee to continue 
the bankrupt’s claim against the defendant which happened to be a company. 
Thereupon the company applied for an order of certiorari- on the ground that 
the committee, under the Legal Aid and Advice Act of 1949 which had issued 
the certificate, had no power to grant a certificate to a trustee in bankruptcy, 
and the question that was raised and. discussed at great length was whether | 
the order passed by this committee was an administrative order or a quasi- 

-judicial order, becayse a writ of certiorari could not have been issued unless 
it was. held that the order passed by the committee was a quasi-judicial order. 

At pagea 415 and 416 the provisions of the Aid and Advice Act are 
set out, and in his able argument Sir Hartley weross pointa out that it 
would be shocking if a committee consisting entirely of lawyers had ‘not to 
~ make ‘its decisions judicially. Therefore, here we have a law by which law- 
yers had to decide whether a particular person was entitled to legal aid or 
not, and it was this decision which was being considered ‘by the English Court 


_ as to whether it was a quasi-judicial decision or an administrative decision, 


and it is in this context and with this background that one must look at the 
observations made in the judgment. At page 428, in the judgment of 
Mr. Justice Parker, what is emphasised, and with respect we agree, is that 
it is not necessary that there should be a formal lis before it could be said. 
‘ that the decision of the authority is a quasi-judicial decision. It is sufficient 
if there are proposdis and opposition and evidence has to be taken by.the 
authority. But at the end of page 428 Mr. Justice Parker says: 

“The true view, as tt seems to us, is that the duty to act judicially may arise in 
widely different circumstances which tt would be impossible, and, indeed; inadvisable, 
to attempt to define exhaustively. Where the decision is that of a Court, then, unless, _ 
as in the case, for instance, of justices granting excise licenses, it is acting in a purely 
ministerial ‘capacity, it is clearly under a duty to act judicially. When, on the other 
hand, the decision is that of an administrative body and is actuated fn whole or in part 
by questions of policy, the duty to act judicially may arise in the course of arriving at 
that decision. ‘Thus, 4, in order to arrive at the decision, the body concerned had to 
consider proposals and objections and consider evidence, then there is the duty to act 
judicially in the course of that inquiry.” 


Therefore, far from laying down a simple and invariable test, Mr. Justice 
Parker is at pains to emphasise not only that it will be impossible but it would 
be inadvisable to attempt to define exhaustively the circumstances in which 
` it could be said that it was the duty of an authority or a tribunal to act judi- 
cially. Then comes the passage at page 431 which has been most strongly 
relied upon by the Advocate General, and which is the whole, basis of his 
argument, and this is what the learned Judge ‘says: 

“The present case, as tt seems to us, is an a fortiori case. Though the local com- 
imittees may be said to be administrative bodies in the sense that they are responsible for 
administering the Act, they are quite unconcerned with questions of policy. They can- 
not refuse legal aid because the fund is becoming depleted or because they think that 
certain forms of action should be discouraged. They have to decide the matter solely 
on the facts of the particular case, solely on the evidence before them and apart from | 
any extraneous considerations. In other words, they must act judicially, not judiciously.” 
It is perfectly true: that in the context of this case, considering the provisions 
of the Act, Mr. Justice Parker did attach great importance to the fact that 
the committee had to decide the matters on facts and evidence without per- 
mitting extraneous considerations to affect their decision. “But to say that 
Hy ite pandeng tip Mee tel Quart aries dowa GA UEAN end mantis 
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test, is to read this passage out of ‘its context. This passage must be read 
with the caution which the learned Judge has administered earlier to which ' 
reference has been made. . Pak - s 


A decision of the Privy Council was also strongly relied upon and that is 
the case of Secretary of. State v. Mask & Co.) There is a passage in the 
judgment of the Privy Council which, divoreed from its context, may lead to 

e conclusion that where tribunals are set up which may be considered as 
statutory tribunals, it is the duty of these tribunals to act judicially. What 
the Privy Council there said was that even if jurisdiction is so excluded 
(dealing with the Sea Customs Act which excluded the jurisdiction of the 
civil Courts) the civil Courts had jurisdiction to examine into cases where 
the ‘provisions of the Act had not been complied with, or the statutory tribu- 
nal had not acted in conformity with the fundamental principles of judicial: 
procedure; and the Advocate General says that if we find that the Customs 
officer has not acted in conformity with fundamental principles of judicial 
procedure, we have a right to interfere, and he says that fundamental prin- 
ciples of judicial procedure is merely @ paraphrase of rules of natural justice 
and therefore the Privy Council held that there was a duty cast upon the 
authority set up under the Sea Customs Act to act judicially. It should be 
borne in mind that what was challenged before the Privy Council was not 
the original order of the Customs authorities but the order in appeal. An 
appeal been preferred, a revision had also been preferred, and after ex- 
hausting all the legal remedies the matter had come before the Privy Council. 
It is perfectly clear, as has been pointed out in R. v. Manchester Legal Aid 
Committees that there may be stages laid down by a statute which would pro- 
vide that at a icular stage the officer or the tribunal acts in his executive 
capacity or in his administrative capacity and at a different stage he has got 
to act judicially or quasi-judicially, and as we will point out when we examine 
the provisions of the Sea Customs Act, under that Act also it is quite pos- 
sible to take the view that although the Customs officer when he passes the. 
` order of assessment is acting administratively, when the matter goes in appeal 

to the higher authority, at that stage, the authority set up under the rae 
has got to act quasi-judicially. Therefore, we do not read this judgment o 
the Privy Council, and indeed we cannot, as laying down an’ all embracing 
principle that wherever statutory tribunals are set up it is their duty to act 
in conformity with fundamental principles of judicial procedure. The Privy 
Council could not have overlooked the test laid down by Lord Justice Atkin 
and could not have decided that whether there was a duty cast upon the tribunal 
to act judicially or not, the mere fact that a statutory tribunal was set u 
was sufficient for a Court to take the view that it was the duty of that trib 
to act in conformity with the fundamental principles of judicial procedure. 


Reliance was also placed by the Advocate General on a decision of the Cal- 
cutte High Court in Assistant Collector v. Soorajmull?, That is a judgment 
of Chief Justice Harries and Mr. Justice Banerjee, and a pamiage in the judg- 
ment of the learned Chief Justice which is relied upon for another purpose 
and in another context is that appeals and revisions provided under the Sea 
Customs Act are in the nature of appeals from Caesar to Caesar and might 
not be regarded with any great confidence by persons in the position of the 
respondents in the case. But on the point that we are at’present considering, 
reliance was placed on the judgment of Mr. Justice Banerjee and Mr. Justice 
Banerjee, with respect, with admirable research has set out all the relevant 
decisions on the point, he has also told us what the qualifications of a Judge 
should be, quoting Dr. Robson, but after all this he comes to the conclusion 
that he has simply applied the law laid down in Advant’s case. So we go back, 
after learned discussion, to Advant’s case and the’ test we have to apply is the 
test laid down in Advant’s case. It may be noted that that particular case on 
the facta turned not on an order of asseasment but it was a case where the 


1 (1040) 42 Bom. Ie R. 787, P.O. 2 (1952) 56 O.W.N. 452 `, 
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Customs authorities levied additional duty and imposed fine, and the question 
was whether that particular order of the Customs authorities was a quasi- 


- Judicial order, and, as we shall point out, it is now beyond controversy that 


such an order is a quasi-judicial order. 


It has been pointed out to us by the Advocate General that the decision in 
E. v. Manchester Legal Aid Commitiea! has been favourably considered by this 
Court in Pandyan Ins. Co. v. K. J. Khambata,? and has received the approval 
of the Supreme Court in two cases—Hepress Newspaper Lid. v. Union of 
India® and Nagendra Nath v. Commr. of Hills Division+, and it is said that 
whatever Advans’s case might have decided, the Supreme Court as recently 
as this year has given its imprimatur to the decision of the English Court in 
E. v. Manchester Legal Aid Committee. But we do not read the decision in 
E. v. Manchester Legal Aid Committees to lay down any law different from the 
law laid down in Advans’s cage. It is perhaps, with respect, a fuller and a 
more elaborate exposition of the law, and therefore when the Supreme Court 
cites this decision with approval it does not mean that the Supreme Court in 
1958 took a different view of the law from the view taken by the Supreme 
Court in Advani’s case. 


Reference was also made to a decision in Nakkuda Ali v. M. F. Des. Jaya- 


‘ratne.5 That is the decision of the Privy Council and there the Privy Coun- 


cil was dealing with the Controller of Textiles in Ceylon and the Privy Council 
held that the Controller in acting under a certain regulation was not acting 
judicially and that regulation dealt with the cancellation of licenses. Lord 
Radcliffe delivering the judgment of the Committee has reviewed all the autho- 
rities. At p. 75 the learned Law Lord rightly emphasises that the status of 
the person or body who passed the order has nothing to do with the question 
as to whether he has to act judicially or not. This is what he saya (p. 75): 

“...In truth, the only relevant criterion by English law is not the general status of 
the person or body of persons by whom the impugned decision is made but the nature 
of the process by which he or they are empowered to arrive at thetr decision. When it 
is a judicial process or a process analogous to the judicial, certiorari can be granted.” 
And at p. TT “he poses the question: 

“But it does not seem to follow necessarily from this that the Controller must be 
acting judicially in exercising the power. Can one not act reasonably without acting 
judicially ” 

And at the same page he emphasises the duty to act judicially by saying: 

“ ,.1f he is not under a duty so to act then it would not be according to law that 
his decision should be amenable to review and, if necessary, to avoidance by the proce- 
dure of certiorari” 

And at p. 78 he cites with approval the judgment of Lord Hewart C.J. in 
Bee v. Legislatwe Committee of the Church Assembly®; 

.-In order that a body may satisfy the required test it is not enough that tt should 
fee ot aie Ge aca ed ee a there must 
be superadded to that characteristic the further characteristic that the body has the ` 
duty to act judicially.” 

Having cited this passage the learned Law Lord went on to examine the pro- 
visions of the Ceylon Act with which the Committee was dealing and this is 
what he says (p. 415): 

“It is that characteristic that the Controller lacks in acting under ‘reg. 62. In truth, 
when he cancels a licence he is not determfhing a question: he is taking executive 
action to withdraw a privilege because he believes, and has reasonable grounds to be- 
lieve,that the holder is unfit to retain ft. But, that apert, no procedure is laid down by 
the regulation for securing that the licence holder is to have notice of the Controller's 
intention to revoke the licence, or that there must be any inquiry, public or private, 
1 sr te alae 4 [1968] A. I.-R. 8. O. 898, 406. 


2 (1054) 57 Bom. L. R. 186. 5 Hees} A. O. 66. 
3 [1058] A. L R. S. O. 578, 612. 6 [1928] 1 K. B. 4lh 435. 
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before the Controller acts. The licence-holder has no right to appeal to the Controller 
or from the Controller. In brief, the power conferred on the Controller by reg. 62 
stands by itself on the bare words of the regulation and, if the mere requirement that 
the Controller must have reasonable grounds of belief is insufficient to oblige him to 


act judicially, there is nothing else in the context or conditions of his jurisdiction that 


suggests that he must regulate his action by analogy to judicial rules.” 

The Advocate General is quite right that the provisions of the Sea Customs 
Act are different from the provisions which Lord Radcliffe was considering. 
As we shall point out, the question here is not the subjective question of whe- 
ther licence should be withdrawn from a icular person or not. There is 
a right of appeal provided under the Sea ms Act. But the Sea Customs 
Act approximates to regulation 62 which the learned Law Lord was consider- 
ing to this extent that no regulation is laid down for securing that the assessee 
should have notice or. that there should be an inquiry public or private before 
the Customs authorities can act. But it would be unsafe and even erroneous 
to apply 4 decision, however weighty, on a construction of a particular statute 
to the construction of an entirely different statute, and the Advocate General 
is right that although the Privy Council might have held that the Controller 
of Textiles in Ceylon is not acting judicially, the Customs authorities under 
the Sea Customs Act may have to act judicially and to observe the judicial 
process. But for that purpose we must look to the provasiyua of the Sea Cus- 
toms Act itself. 


We now, therefore, turn to consider what the Sea Gio Act lays down. 
The charging section is s. 20: 

“Except as hereinafter provided, customs—duties shall be levied at such rates as may 

be prescribed by or under any law for the time being in force,....” 
Then we have s. 22 which confers upon the Central Government the power to 
fix tariff values on any goods exported or imported by sea on which customs 
duties are.by law imposed. This is a very important power because not only has 
Government a right by law to fix the duty which an importer has to pay, but 
under this section the Central Government has been given the power and the 
authority to fix the value artificially of the goods which are imported. In other 
wordas, the Central Government could say that the value of vitamin B.12 shall 
be so many pounds per gram for the purpose of customs duty. Of course, we 
agree with the Advocate General that this power under s. 22 has to he exer- 
cised taking into consideration the international obligations into which India 
has entered and which India always respects. But apart from international 
obligations there is nothing to prevent the Central Government from fixing 
artificially any tariff value in respect of any goods which are imported. This 
is rather important to bear in mind whan we come to consider the merits of 
the matter. Then we have s. 29 which provides: 

“On the importation into, or exportation from, any custom-port of any goods, 
whether Hable to duty or not, the owner of such goods shall, in his bill of entry or 
shipping bill, as the case may be, state the real value, quantity and description of such 
goods to the best of his knowledge and belief, and shall subscribe a declaration of the 
truth of such statement at the foot of such bflL” 


It is this -obligation which was cast upon the appellants which they had to 
rei by showing in their bill of entry the real` value of vitamin B.12 
which they imported into India. The real value which they had to show was 
not the real value determined by any objective standard. The Legislature 
itself has supplied a definition for the expression ‘‘real value’’ because in 
s. 80 it is provided: ‘‘For the purposes of this Act the real value shall be 
deemed to be...’’ In using this expression the -Legislature is introducing a 
legal fiction. Whatever real value in fact may A for the purpose of this Act 
the real value shall be what the Legislature has defined it to be, and that 
definition is: 

ta) the wholesale’ cali peis, eae inade diona tor-Which goods ot thé like kind 


and quality are sojd,,or are capable of being sold, at the time and place of importation © 


v 
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or exportation, as the case mdy be, without any abatement or deduction whatever, ex- 
cept (in the case of goods imparted) of the amount of the duties payable on the importa- 
tion thereof: or 

(b) where such price is not ascertainable, the cost at which goods of the like kind 
a a neta ee eines iin any eet ot, dase a 


‘cept as aforesaid.” 


We shall have much ‘more to say with regard to this section when we come te 
deal with the question, in controversy between the parties as to what.duty the 


‘ appellants are liable to pay. Turning back to s. 29, the second paragraph of 


that section provides: 

Tin oan Gh doe lia ua calisate Sain e ane aR Genes bE uaee ee 
person in possession of any Invoice, broker's note, policy of insurance or other document, . 
whereby the real value, quantity or description of any such goods can be ascertained, to 
produce the same, and to. furnish any information relating to such value, quantity or 


. description which it is in his power to furnish. And thereupon such person shall produce 


such document and furnish such information:” 

Considerablé emphasis was placed by the Advocate General on this part of s. 29 
and what was urged is that this is an indication of the judicial process which 
the Customs Collector has ‘to-follow because if he has any doubt as to-the real 


. value, power has been conferred upon him to’ requisition the necessary mate- 


rials not only from the owner of the goods but also from any other person, . 
and therefore it is suggested that the Legislature did not desire that the Cus- 
toms Collector should decide matters ex parte but that he should call for the 
necessary materials and evidence, decide on those materials and evidence, and 
therefore decide judicially and in accordance with’ the well-known rules of 
natural justice. It is pointed out that this paragraph also casts a duty upon 
the person to produce the document and to furnish the information when he 
is called upon to do. In our opinion, this only deals with cases where the 
Customs Collector feels doubt. Normally Customs Collectors are so constituted 
that they do not feel doubt and if they do not there is no obligation cast upon 
them by this section to call for the documents or information which this sec. 
tion empowers them to do. Besides, it would not be proper in this context 
to read the expregsion ‘‘may’’ as ‘shall’? or ‘‘must’’. It is a diserptionary 
power conferred upon the Customs Collector, and the power is undoubtedly 
very wide, because under this power not only the owner or the importer but 
also any other person is bound to produce materials, information and docu- 
ments which the Customs Collector requires. 

Attention was also drawn to the new section which has been incorporated in 
the Sea Customs Act by the Sea Customs (Amendment) Act (XXI of 
1955) and that is s. 29B and that section now empowers the Customs 
authorities to make a provisional assessment of duty. An interesting 
argument was advanced before us ‘that the short levy notices were not 

to law because they were in fact provisional assessments of 


‘duty and not short levy notices contemplated by s. 89 to which we shall refer. 


But fortunately, as we shall point ont when we come to the end of this judg- 
ment, it is not necessary to decide this question in appeal. Turning to s. 39, 
it givés power to the Customs authorities, when customs duties or charges have 
not been levied or have been short-levied through inadvertanee, error, collusion 
or misconstruction on the part of the officers of Customs, or through mis-state- 
ment as to real value, ved or description on the part of the owner, or when 


-any such duty or charge, after having been levied, has been, owing to any such 


causes erroneously refunded, to call upon the person concerned to pay the 
duty or charge or deficiency or to repay the amount paid to him in excess, on 
a notice of demand beng, issued to him within three months from the relevant 
date as defined in sub-s. (2), and the relevant date is the date of the assessment. 
Then-we come to s. 86 which obliges the importer to enter in the bill of entry 
the goods which have been imported. Then comes s. 87 which is the material 
section: for the purpose of assessment. That section says:. 


“Ori the delivery of such bill the duty (if any) leviable on such.gyods shall be-ames- 
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sed, and the owner of such goods may then proceed to clear the same for home-consump~ 
ton, or warehouse ‘them, subject to the provisions hereinafter contained.” . 

A striking feature of this section, as compared with other taxing statutes to 
which we shall presently turn, is the almost extreme simplicity in which the 
power to assess has been conferred upon the relevant atthority. The Legisla- 
ture has given no direction whatever in this section as to how the aasessment 
should be made, whether any notice should be given to the asseasee, whether any 
inquiry should be held, and except the barest of language used, the section. con- 
tains no indication that the assessing authority has to proceed to assess accord- 
ing to judicial -process or that while assessing it is the duty of the assessing 
authority to act judicially. It is very pertinent in this connection to turn to 
s. 182 which deals with penalties, and to note the language used by the Legis- 
lature in this section in contrast to the language used in the assessing 8. 87. 
Bection 182 provides: 

“In every case, except the cases mentioned in section 167, Nos. "28, TZ and 74 to 76, 
both inclusive, in which, under this Act, anything is liable to confiscation or to increased 
rates of duty; or any person is liable to penalty, such confiscation, increased rate of duty 
or penalty may be adjusted—” s 
and then follows the jurisdiction conferred upon various authorities. There- 
fore, the Legislature expreasly required the authorities, who were empowered 
to impose penalties, to adjudge whether a person was liable to the penalty or 
not, and implicit in the expression ‘‘adjudged’’ is the duty to act judicially; 
the duty to act as a Judge and not as an administrative or executive officer. 
It is by reason of this that althongh some doubt was expressed by the Supreme 
Court earlier, the Supreme Court has now finally held that under s. 182 the 
decision of the officer is a quasi-judicial order. See F. N. Roy v. Collector of 
Oustoms, Caloutia', affirmed in Leo. Roy Frey v. Superintendent, D+. 
Jail.2 Section 188 deals with appeals and gives the right to any per- 
son who is aggrieved by-any decision or order passed by a Customs 
officer to appeal to- any’ officer of Customs not inferior in rank to a 
Customs Collector and empowered in that behalf: by name or in virtue of his 
office, or to the Chief ‘Customs authority; and ‘as far back as Seoretary of State 
v. Mask-& Co., the Privy alge held that an appeal lay not. only from an 
order passed under s. 182 but it lay against any order passed under the Sea 
Customs „Act including an order assessment. Section 191 deals with the 
revisional power of the Central Government. 


Now, having considered the scheme of fhe Sea Customs Act, in our opinion 
it is difficult to take the view that the statute imposes any obligation upon the 
assessing authority to act judicially. Although that duty may be imposed in 
a case of an adjudication under s. 182 and. also a decision of an appeal under 
s. 188, it does not necessarily follow that at the initial stage of assessment when 
an assesment is made under s. 87 the assessment order is & quasi-judicial order. 
In this connection it would not be out of place to comparé the parallel provi- 
sions of the Income-tax Act. Mr. Seervai is right that in a sense the Sea 
Customs Act is-in pari materia with the Income-tax Act. Both are taxing 
‘statutes. The Court in both cases must be anxious to construe provisions of 
the law in favour of the subject and try and see that the subject is not denied 
any right which the Court can possibly ensure to him. Turning to the Income- 
tax Act, it is now settled law that an assessment made by the Income-tax 
Officer under s. 28(3) is a quasi-judicial proceeding, and when we look at the 
language of that section we find that the statute has provided: 

“On the day spectfied in the notice issued under sub-section (2), or as soon after- 
wards as may be, the Income-tax Officer, after hearfng such evidence as such person 
may produce and such other evidence as the Income-tax Officer may require, on spe- 
cified points, shall, by an order in writing, assess the total income of the assesses, 
and determine the sum payable by him on the basis of such assessment.” 

When one compares, the language of this sub-section with the language of s. 87 


1 [007] 8.0. 7.788. : 2 [1958] 8. O. 7. 801, ab 303. 
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of the Sea Customs Act, the contrast is not only apparent but striking. Sub- 
section (3) of a. 23 makes it obligatory upon the Income-tax Officer to hear the 
evidence as may be produced by the, assessee. Sub-section (2) makes it obli- 
gatory upon the Income-tax Officer to issue a notice; and the whole language 
of subs. (3) clearly indicates that the Legislature intended that the Income- 
tax Officer should follow the judicial process in arriving at his conclusion. No 
such indication is given in s. 87 of the Sea Customs Act. The next section ip 
the Income-tax Act to which attention might be drawn is s. 37. That section 
deals with the power of the Income-tax authorities and it provides: 

“The Income-tax Officer, Appellate Assistant Commissioner, Commissioner and Ap- 
pellate Tribunal shall, for the purposes of this Act, have the same powers as are vested 
in a court under the Code of Civil Procedure, 1908, when trying a suit in respect of 
the following matters,...” 
and power is given for discovery and inspection enforcing the attendance of 
any person, of compelling the production of books of account, issuing commis- 
gions, and there is also power conferred upon the various Income-tax authorities 
to examine persons on oath. The Advocate General said that we find corres- 
ponding powers in the second paragraph of s. 29 of the Sea Customs Act. In 
our opinion, the ambit of the powers of the Income-tax authorities under s. 37 
is much wider than the ambit of their powers under the second paragraph of 
8. 29, and the wide ambit conferred upon the Income-tax authorities under 
8. 37 is a further indication that the Legislature intended the Income-tax 
authorities to act as a Court in the sense of adopting and observing the sub- 
stantial principles of judicial procedure which a Court follows and observes. 


Before we pass from this subject, a passing reference may be made to two 
judgments which were referred to at the Bar. One is the Judgment in what 
has come to be known as ‘‘the fountain pen case’’ in B. N. Banerjee, Collector 
of Customs, Bombay x. Ramchand Sobhraj', and from the judgment it apan 
that the appellate Court took the view that the order of assessment passed by the 
Customs authorities was an administrative order. But we agree with the 
Advocate General. that that observation was not based upon any argument 
advanced before the Court as to whether the order was administrative or quasi- 
Judicial. In that case the Court assumed that the order was an administrative 
order, and that decision, as rightly observed by the Advocate General, is no 
authority for the proposition that this Court has held that an assessment order 
is an administrative order. The other case is the Ball-bearing case in Bombay 
Business House v. K. Venkatesan.2 In that case my brother Mr. Justice 8. T. 
Desai dismissed the application for a writ against the Customs authorities. All 
that.we emphasised in that judgment was that whether it was a writ of certiorari 
or a writ of mandamus the questions of fact could not be gone into by this 
Court and this Court conld not constitute itself into a Court of appeal. 


If then the order of assessment is an administrative order and not a quasi- 
-Judicial order, the other head of the argument which was submitted to us by 
the Advocate General, that there is an error apparent on the face of the record, 
does not survive. We may point out that we listened to a very interesting 
argument and in this respect also our attention was drawn to the progress 
that the law has made in England and how the Courts have extended the juris- 
diction in cases where the Courts in the earlier days would not have thought 
of issuing a writ of certiorari, in respect of a matter where no question of 
jurisdiction arose but the question was confined to an error of law committed 
by a judicial or quasi-judicial authority acting within jurisdiction. 

The order made by the assessing authorities is also challenged on the ground 
that the order, although it is appealable, gives no reasons for the decision. 
Except in the case of the 10th consignment where the Collector ultimately made 
his order on April 15, 1957, it is not disputed that in making the assessment 
or in issuing the short levy notices no reasons were vouchsafed to the appellants 


1 (1085) O. O. J. Appeal No. 58 of 1955, August 19. 1955 (Unr&p.). 
decided by Obagia O. J. and 8. T. Dessi J., on 2 (1858) 60 Bom. Ie. B. 1058. 
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as to how and why the assessing authorities came to a particular conclusion 
or assessed the appellants in a particular manner. It is again well settled law 
(see C. R. H. Readymoney Lid. v. State of Bombay a judgment of this Court, 
and also a judgment of the Suprenie Court in Nagendra Nath v. Commr. of 
Hills Division?) that when a law confers a right of appeal, the Legislature 
intends that that right should be an effective right and that right can only be 
an effective right if the officer or authority from whose order an appeal lies 
gives reasons for his decision. It is only then that the appellate Court can 
properly discharge its function. It is only then that the appellate Court could 
consider whether the decision of the lower authority was correct or not. Now, 
as already pointed out, under s. 188 a right of appeal is conferred upon the 
asseasee against the assessment order made by the assessing authorities. But 
notwithstanding this right of appeal, the assessing authorities have not thought 
fit, except in the case of the 10th consignment as pointed out, to give reasons 
for their decision. It would. have been open to us to take the view that the 
matter should go back to the asseasing authorities with a direction that they 
should give. reasons for the decision and then thoge reasons could have been 
tested by thia Court if the requisite writ could have lain. But we have agreed 
to the procedure suggested by the Advocate General, a procedure indeed which 
has been followed in English Courts, that even where reasons are not given, if 
the reasons are disclosed in affidavits at the trial, then the Court would look 
into those reasons and consider those reasons as if they were the reasons em- 
bodied in the order itself. Here we have a long and argumentative affidavit 
from the Collector which gives reasons for the decision and therefore instead 
of sending the matter back with a direction to the assessing authorities to give 
reasons for their decision, we have agreed to consider the reasons given by 
the Collector in the affidavit as if they were the reasons embodied in the order. 
One other matter which may be considered and disposed of before we come 
to the merits is the question as to whether we should entertain this writ in view 
of the fact that the asseasee had a right of appeal under s. 188, and Sir Nuaser- 
wanji has strongly argued that we have always taken the view that if effective 
alternative and adequate remedy is open to the petitioner, the Court will not 
grant him relief under ita extraordinary jurisdiction under art. 226 of the 
Constitution. The position here is rather unusual. In the nine consignments 
the order of assessment was made by the Customs Collector and under s. 188 
the appeal lay to the Collector. But when the Collector passed an order of 
assessment with regard to the 10th consignment, he clearly indicated what his 
view on the merits of the petitioner’s case was and we agree with the Advocate 
General that the Collector clearly pre-judged the decision of the appeal. It ir 
que true that we cannot judge administrative officers discharging judicial 
ctions with the same strictness that we would judge a Judge sitting in Court. 

A Judge has to maintain certam standards of detachment and objectivity, apart 
from being impartial. But an administrative officer has to do a considerable 
amount of administrative work, decide questions of policy, give directions, give 
instructions, which would be intolerable if they were done by a Judge sitting in 
Court. But making all possible concession for an administrgtive officer and the 
Collector of Customs, we cannot possibly countenance the position urged by Sir 
Nusserwanji that although he may clearly express his opinion, although he may 
emphatically indicate what his views are, the assessee must still be compelled 
solemnly to go before him in appeal to hear in appeal the decision which he 
has practically already given. The reason why the Courts refuse to entertain 
writs when an alternative remedy is available is that the Legislature has set 
up tribunals for decision in appeals and that the remedy which the Court could 
give the petitioner could obtain from these tribunals. But whether the peti- 
tioner should be disentitled to maintain the petition or not is a matter of dis- 
cretion with the Court, and if the Court is satisfied that the petitioner will not 
get justice from the appellate tribunal or that he would have no confidence in 
the decision of the tribunal or that the appeal would be nothing more than— 


1 (1957) 59 Bom, L, R. 786. 2 [1958] A. L R. 8. O. 398. 
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then the Court is not bound to accede to the submission of the State that it 
should not hear the petitioner and the petitioner should be referred to the 
` appellate tribunal sét up under the Act. With regard to the 10th consignment, 
it is true that in that case the appeal lay to the Central Board of Revenue. 
But even there the Advocate General has ointed out that Government ‘have 
issued . specific instructions with regard to particular case. When- discus- 
sions ‘were going on between the petitioners and the Collector, a particular 
interview is recorded by the petitioners in their letter of August 8, 1956, and 
the correctness of the facts set out in that letter has not- bean denied by the 
Customs authorities, and this is what the letter states: 


oris Collector’ atalei: thet. there maino poit ki arging amane Partie aha 
‘Customs House had received orders from the Government of “India in this sense and 
‘they. were bound to-follow such orders.” ` 


This was in connection with the assessing of the petitioners’ goods. Well, 
if the Customs authorities had to carry out the orders of Government, then 
very little would be left either of judicial process or the doing of justice in the 
Sense that justice not only should be done but should seem to be done, While 
not in any way deviating from the principle we have laid down in writ cases, ` 
in our opinion in this particnlar case under the special circumstances of the 
case we will not refuse to- entertain the petition on the ground that the appel- 
lants mN had recourse to the appellate tribunal set up. under the Sea Customs 
Act. 
i Goig to the merits of the matter, if the order of assessment is an adminis- 
trative order, there can be no doubt that by a writ of mandamus we could 
compel the agsessing authorities to act according to law. But before such a . 
writ could be issued, it must be clear on the language of the statute itself that 
the action of the authorities was in contravention of the law. `The petitioners 
must satisfy us that there was a clear duty incumbent upon the assessing 
authorities to act in accordance with certain specific provisions of the law and 
‘that they had failed to discharge that duty and have acted in contravention of 
the law. What is urged by the petitioners in this case is that in assessing the 
goods of the petitioners, the assessing authorities have taken into consideration 
-matters which are extraneous matters which the law does not permit them to 
‘take into consideration. What is pointed out is that under s. 80(5) in order 
‘to determine the real value what the assessing authorities have to do is.to ascer- 
-tain thé cost at which goods of the like kind and quality could be delivered in 
Bombay, and in so ascertaining the coat the Customs authorities can only take 
-into consideration matters which are relevant and germane to that question and 
not matters which are entirely foreign to the consideration of that question. In 
this case it is clear that the case does not fall under s. 80(a) and the goods of 
-the appellants are to be ascertained on the basis of s. 80(5). Looking at the 
language of that sub-section it is clear that what the assessing authorities have 
‘to do is to find out goods which are of the like kind and quality which are 
imported into Bombay and determine the cost at which they could be delivered 
in-Bombay. In most cases there would be no difficulty in finding goods of 
‘like kind and quality, but we may have a case wheré goods are sui generts and 
you have only one importer importing those goods, and then the question may 
arise how are you going to find the cost of the goods of like kind and ‘quality 
-when no other goods are available in the market or no other goods have been 
imported in the country? 

Now, this problem came up before the Privy Council and the Privy Council 
resolved this problem in Ford Motor Company of India Limited v. Secretary óf 
State,’ by holding’ that cl. (a). of s. 30 can be ‘applied distributively to each 

“of “the Ford motor. cars contained in a particular consignment. There. the 
question was of assessing the Ford motor cars to duty and a Ford motor car 
cannot be compared: with a motor ear of any other make, and the Privy comet 


1 (1947) 40 Bom. L. R. 269, p.o. ° 
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gaid, ‘‘take any one motor car, find out what the cost- would be to deliver it at 
the place of import, -and that would be the real value for the purpose of 8.80 (a) ”. 
Therefore, the decision of the Privy Council was that the goods under assess- 
ment themselves may under cl. (a) be considered as members of their own 
class even though at the time and place of importation there are no other 
members. The decision of the Privy Council was under cl. (a) of s. 30, but 
the language for the purpose of this discussion was the same as the language used 


im cl. (b), viz., goods of the like kind and quality, and what fell for construc-. 


tion before the Privy Council was the expression which we are construing. In 
this particular case this difficulty does not arise because, as we shall presently 
point out, although the case of the Customs authorities is that vitamin B.12 
manufactured by Glaxo Ltd. in the United Kingdom and imported into India are 
goods which dre sui generis, admittedly, there is another importer besides the 
appellants and that is Voltas Ltd. and the whole basis of the assessment made 
by the Customs authorities is the cost at which these ds were delivered to 
Voltas Ltd. We have a clear indication of the case of ihe Collector of Customs 


in_the letter of April 15, 1957, to which reference has been made; and this is . 


what the Collector BAYB : 

“It has been found that goods of like kind and quality are being imported by another 

importer, M/s. Voltas Ltd, Bombay, under a sole distributors’ agreement entered into 
by them with the same suppliers. It has also been found necessary to enhance the im- 
voice values charged by the suppliers to M/s. Voltas in the proportion of 87.5 to 100 
in order to arrtve at the assessable value under section 30(b) Sea Customs Act.” 
The whole of the controversy between the parties which we said at the outset 
is in & very narrow compass, is this. The appellants have no grievance, and 
they can have no grievance, to the Collector assessing the goods imported by 
the appellants-on the basis of the goods imported by Volta Ltd. because they 
are identical goods. The grievance of the appellants is that there is no justi- 
fication on the part of the Collector and no warrant in law to add 124 per cent. 
to the invoice value of the goods imported by Voltas Ltd. 

We must now try and point out how this 124 per cent. came to be added. 
It appears that there was an agreement between Voltas Ltd. and Glaxo Labo- 
ratories Ltd. of U. K. dated March 12, 1955, and the relevant ne of that 
agreement was: 

“On all gales to you of the 1-gm pack of bulk Glaxo Vitamin B12 we undertake 

to allow you a discount of 124% when the cif. price is £87 10s. per gm, provided that 
in the event of any alteration in the said cif. price or when in Glaxo’s opinion changes 
Bey maian Commet lak ce recmapen cee Jay plai. doing ao: we shall have: the ghi 25 
reduce the discount to 10%.” 
Therefore, on the goods imported by Voltas Ltd. under this agreement, 
although the price was £ 87-10-0 they were allowed a discount of 124 per cent. 
Therefore, tHe price as far as Voltas Ltd. was concerned was £87-100 less 
124 per-cent. -The Customs authorities then took the view, and rightly, that 
they. were not ‘concerned with this 124 per cent. discount and that the 
price must be fixed on the basis of £87-10-0 and not on the basis. of 
£ 87-10-0 less 124 per cent. discount. Then there came a modification of this 
agreament on August 1, 1956, and by that modification Glaxo Laboratories Ltd., 
England, agreed to supply to Voltas Ltd. bulk Glaxo vitamin B. 12 at net f.o.b. 
price without any trade discounts allowable whatsoever. Therefore, by this 
modification Voltas Ltd. did not get:any discount or commission and they paid 
the price fixed by Glaxo. Ltd.. without getting any concession. Shortly put, 
the whole of the contention of the Customs authorities is that they are entitled 
to add back or.to load the invoice price of Voltas Ltd. by 124 per cent., and 
therefore in the consignments with which we are concerned in this appeal ‘what 
the authorities have done is that they have looked at the invoice of Voltas Ltd. 
and added to the price shown 123 per cent., and the question that falls for 
our determination is whether this is in accordance with law. ‘ 

- Now, we entirely agree with Sir Nusserwanji that in determining the real 


yalia the Customs -authorities are not bound by the price showp on the invoice æ 
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by the importer. It would be an impossible position as far as the revenue of 
this country is concerned, if the Customs authorities had to accept whatever 
invoice was produced for their inspection and to determine the real value on 
the basis of that invoice. In fact, s. 30(b) does not refer to the invoice at all. 
The invoice is an important piecs of evidence to determine what the real value 
is. But that piece of evidence may be discarded if the authorities take the 
view that it is not a ganuine document or if they take the view that over and 
above the price which is being paid some other consideration has passed under 
the document. Take this very case. Although the invoice of Voltas Ltd. may 
show ‘‘X’’ pounds as the price of one gram ‘of vitamin B.12 if the Customs 
authorities were satisfied that Voltas Ltd were receiving 124 per cent. discount 
and that discount was being paid to them and that that discount was not shown 
in the invoice but they had reason to believe that such a discount was credited 
to Voltas Ltd. in some way or other, then undoubtedly they would be entitled 
to say that the invoice price shown is not the proper price for the purpose of 
determining the real value. But if the Customs authorities come to the con- 


. clusion that the price shown in the invoice of Voltas Ltd. is the real price, that 


there is no other consideration which flows from Glaxo Ltd. to Voltas Ltd., 
then it is not open to the Customs authorities to take into consideration other 
extraneous factors which the law does not permit them to do. We are told by 


_ the Advocate General that apart from Voltas Ltd. and the appellants, there 


are other importers in Bombay who are importing vitamin B.12. It would be 
open to the Customs authorities to compare the cost at which thease various 
importers have imported this particular commodity. We are told that it was 
suggested to the Customs authorities to take up this line and find out what the 
actual cost is, but they rejected it on the ground, as already pointed out, that 
the goods imported by the appellants were sui generis and they had instructions 
from Government to treat these goods as sus generis. Therefore, if the autho- 
Tities have taken up that attitude, then they must determine according to law 
what the goods cost to Voltas Ltd. and that cost cannot be increased by any factor 
or any circumstance which does not fall within the purview of s. 30(b). 


Now, we must say that the attitude taken up by the Collector in his affidavit 
seems to be a little inexplicable. As already pointed out, in the letter of 
April 15, 1957, the case of the Collector was clearly and explicitly set out that 
he had found that there were goods imported by another importer Voltas Ltd. 
and it had been found necessary to enhance the invoice value by 124 per cent. 
This letter does not state why it was found necessary to enhance this value, but 
the reason now appears in the affidavit filed by the Collector. In para. 10 of that 
affidavit the Collector dealing with para. 22 of the petition says: 

“T am not aware of and do not admtt that between April and September 1956 and 
November 1956 to March 1957, Menara. Voltas Lid. did not in fact recetve any discount 
in respect of the price of £72-3-9 per gm. F.OB. Further, the Distributors’ Agree- 
ment dated 18th March 1955 and the modification letter dated 1st August 1956 will 
also not be deemed to be admitted. I maintain that an agent is entitled to a commission 
on goods imported and if the invokes do not indicate the commission, it is proper to 
interpret that the value ahown in the invoices is the net value after the deduction of 
the commission. The ‘real value’ of the goods in question was equal to the invoke 
value plus the undisclosed amount of the commission.” 

Now, here, we have in this affidavit a series of statements unwarranted by law, 
unwarranted by facta, and which disclose a complete confusion of thought, In 
the first part of this paragraph the Collector does not say that Voltas Ltd. re- 
ceived any commission in respect of the invoices after the modification of their 
agreement with Glaxo Ltd. after August 1, 1956. He merely takes up the 
technical attitude that he is not aware of and does not admit. Then he takes 
up rather this curious attitude that he does not admit the agreement and the 
modification with Voltas Ltd., although the very assessment of the petitioners 
was on the basis of the agreement between Glaxo Ltd. and Voltas Ltd. Then 
he propounds a statement of law which is erroneous that an agent is entitled ' 


e to commission on goods imported. Surely, this is not a principle of law. but 
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a matter of agreement. There is no obligation on an agent to receive com- 
mission. An agent may or may not take commission and it is purely a question 
of fact and not a matter of law. Then he goes on to make this rather startling 
statement : 

“...if the invoices do not indicate the commission, it is proper to interpret that the 
value shown in the invoices is the net value after the deduction of the commission.” 
We do not know what canon of construction has been adopted in order to 
consider these invoices. Then he ends up by saying: 

“The real Value of the goods in question was equal to the invoice value plus the 
undisclosed amount of the commission.” 

After having said that he was not aware and did not admit that Voltas Ltd. 
received any commission, here he seems to suggest that there was an undis- 
closed amount of commission which Voltas Ltd. had received. 

Now, there does not seem to be any warrant on the record for the sugges- 
tion that Voltas Ltd. had received any commission which had not been dis- 
closed. We would not have proceeded further in the matter if the Collector 
had told us that om the evidence or on the information he had come to the con- 
clusion that Voltas Ltd. had received commission from Glaxo Ltd. which had 
not been disclosed and that he had added this commission to the invoice value of 
the goods consigned to Voltas Ltd. But as pointed out, he does not take up 
this attitude in the earlier part of para. 10 of his affidavit. It is more a case 
of suspicion and surmise. It is a case of willing to wound but afraid to strike. 
‘We do not think that this.is a fair attitude for the Collector to take. We are 
all the more surprised because in all cases we have been dealing with under 
the Sea Customs Act in this Co as we told Sir Nusserwanji and the Advocate 
General, we have always found the Customs authorities taking up a very res- 
ponsible attitude and always trying to discharge their duty, which is always 
an unpleasant duty, to the best of their ability and always with due regard to 
the rights of the assessee under the law. Then we come to para. 12 and this is 
what the Collector says: 

“As regards the care of Messrs. Voltas Itd. cited by the petitioners, I say that 

Messrs. Voltas Ltd. were appointed Agents-Distributors of the English company and 
were allowed for their services, a commission of 124 per cent. I say that the petitioners 
are not the Agents-Distributors of the said goods. In the circumstances, I say that in 
order to ascertain the ‘real value’ of the said goods, the relevant matter for considera- 
tion would be as to what is the gross value shown in the invoices of tmporters other 
than the Agents-Distributors, without abatement of the 12) per cent discount given 
to Mesars. Voltas Ltd, as the Agents-Distributors.” 
Now, this is an extraordinary volte face on the part of the Collector, because 
having based his assessment on the invoices of Voltas Ltd. he here tells us that 
Voltas Ltd. were Agents-Distributors of the English company and that in order 
to ascertain the real value of the good what has got to be found is the gross 
value shown by the importers other than the Agents-Distributors, and again 
he adds the insinuation ‘‘without abatement of the 124 per cent discount 
given to Messrs. Voltas Ltd. as the Agents-Distributors.’’ Well, as we pointed 
out, it was perfectly open to the Collector to have taken into consideration 
vitamin B.12 imported by different importers. But he came to the conclusion 
advisedly under instructions from Govertiment that vitamin B.12 imported by 
other importers were not goods of the like kind and quality as the goods 
manufactured by Glaxo Ltd. and imported into India. Having come to that 
conclusion he based his assessment on the invoice of Voltas Ltd. and in this 
paragraph he turns round and says: 

“Messrs. Voltas Lid. are after all Agents-Distributors and we cannot find the real 
value by looking at their invoice but we must consider the invoices of other importers.” 

We agree with the Advocate General that s. 830(b) does not in any way im- 
port into its construction any consideration as to the character of the importer. 
What is emphasised ig the cost of the goods, whoever the importer may be. It 
may be said that _So0ds may be subsidized or they may be dumped on the 
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Indian market. But for that purpose the Customs authorities have not been 
given the right to take that factor into consideration under s. 30(b). The re- 
medy for that evil is action by Government under s. 22. As already pointed 
out, subject to international obligations it is open to Government, if they find 
that goods are being brought to Bombay at a cost lesa than its actual cost, to fix 
the tariff value of these goods, and the Advocate General has drawn our attention 
to some notifications issued by Government where in fact they have done ao. 
Therefore, where at one stage the Collector of Customs wanted to find out what 
the goods cost in England and at what price they were exported to Europe, these 
factors are not relevant for the purpose of deciding that the goods are being 
dumped or subsidized in the Indian market. The Customs authorities may take 
that into, consideration in order to determine whether the invoice price shown by 
the importer is the real cost at which goods of like kind and quality could be 
delivered, or, let us put it this way, in order to guide the Customs authorities in 
assessing the goods of the appellants and other goods in future. The invoice 
is prema facie evidence. It is not conclusive evidence. If the Customs autho- 
rities accept the invoice, there is an end of the matter. If they do not, then in 
order to test the genuineness of the invoice they may requisition to their aid 
any other facts, but only for that purpose. They may consider if they like the 
cost in Europe, cost of production, or any other factor. But all those considera- 
tions must ultimately be directed to the determination and ascertainment of 
the only fact which has got to be determined and ascertained under s. 30(b), 
which is the cost of the goods of like kind and quality which could be delivered 
in Bombay. In this connection, in para. 7 of his affidavit the Collector has also 
drawn attention to the relation subsisting between the English company and 
the appellants, and he has pointed out that the Indian company is a subsidiary 
company and that under an agreement between them ae certain amount has to 
be remitted out of the profits to the English company. It is also pointed out 
that the Indian company has purchased the Glaxo trade marks at a certain price 
and these are being written off from time to time in the balance-sheet of the 
Indian company. These are all very important considerations for assessing 
the Indian company to income-tax, but they do not seem to have much relevance 
to the question which the Customs authorities had to decide as to what the 
goods cost in Bombay. If the suggestion is that the Wnglish company sent 
goods to the Indian company at a cheaper value or cheaper price because of 
the fact that these relations subsisted between the English company and the 
Indian company then, as already pointed out, unless this relationship has some 
bearing on the question of the determination of the real value it cannot be 
taken into consideration for the purpose of assessing the goods of the petitioners. 
Sir Nusserwanji says that there may be a special contract arrived at under 
special circumstances between the Glaxo Company in England and Voltas Ltd. 
and that the asseasing authorities were entitled to take those circumstances into 
consideration. Now, both the agreement and the modification are before the 
Court and were before the assessing authorities and the assessment has been 
based simply on the ground that because Voltas Ltd. charged 124 per cent. com- 
mission at one time, therefore the authorities will assume that they continued to 
charge that commission and because in law agents are entitled to charge commis- 
sion. That is, we think, a correct summary of the attitude taken up by thr 
assessing authorities as appears on the record. 

- In this connection it may be pointed out that Voltas Ltd. on April 10, 1957, 
wrote to the Assistant Collector of Customs stating: 

“Tt has been necessary for the supplier to reduce the price to us and, tn order to 
allow us to make our own selling prices to meet competition in India, it was agreed 
that the basis of our invoice prices would be a nett figure, decided upon, from time to 
time, after reviews of the competitive position vis-a-vis world prices. It was a result 
of a review of such factors which took place in Bombay with one of the Directors of 
Glaxo Laboratories, UK. who was on a visit to India, that clause 7 of the Agreement 
dated 18th March, 1855 was amended from Hs original form te its present form.” 
The grievance of Sir Nusserwanji is that no further evidence and documents 
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roduced by Voltas Ltd. in support of their contention that there was a 
modi ification of the original agreement. But the Advocate General rightly. 
complains that whatever- the attitude of Voltas Lid. might have been, it was 
after all their goods which were being assessed to duty and at no time have 
they asked to request the English company to produce any documents if there 
were any in connection with this modification, and the Advocate General has 
made the offer that he is quite prepared to get an affidavit made by a respon- 
sible officer of the were company that after the modification no discount 
whatever was paid to Voltas Lid and the modification represents a genuine 
transaction. The learned Judge on this point allowed certain evidence. The 
appellants were compelled to call a Director of Voltas Ltd. because the agree- 
ment and modification were not admitted by the Collector, and Sir Nusser- 
wanji wanted to take us through the cross-examination of that witness to show 
us that on the face of it it seemed curious that a modification of this sort should 
have been brought about without any correspondence, without any resolution 
being passed by the Board of Directors of Voltas Ltd, or by Glaxo Ltd. in 
England. We have not permitted him to do so because, in our opinion, on 
this writ application we must decide the question on the record and not by 
evidence led in Court. The question that we have to decide is: What was 
the position at the date of the petition? Were the assessing authorities justi- 
fled in adding 124 per cent. to the invoices of Voltas Ltd. for the reasons stated 
by them on record? In our opinion, it is patent that the reasons given by the 
authorities are not reasons which can be supported in law. 

A question was also argued with regard to the validity of the short levy 
notices to which references has been made. The learned Judge has taken the 
view that those notices are valid and the Advocate General wanted to satisfy 
us that they did not fall within the purview of s. 39. We must not be con- 
sidered to have upheld the view of the learned Ju because, in our opinion, 
it is unnecessary to decide the question in view of the order we are proposing 
to pass. 

Sir Nusserwanji on behalf of the Customs authorities agrees that the Customs 
authorities will dispose of the refund applications in respect of the first six 
consignments in the light of this judgment. In other words, the Customs 
authorities will consider whether they were justified in assessing the appellants 
on the invoice of Voltas Ltd. plus 124 per cent. If they come to the conclusion 
in the light of our directions and observations that they were so justified, then 
the refund applications will be dismissed. If, on the other hand, they come to 
the conclusion that the assessment must be on the basis of the invoice, then the 
appellants would be entitled to succeed with regard to the whole claim made 
by them. If, on the other hand, they come to the conclusion that the assess- 
ment should be reduced partially, then the appellants would succeed partially 
with regard to the refund applications. We wish to make it clear that this has 
nothing to do with the refund already paid by the Customs authorities in res- 
pect of the first six consignments under the circumstances to which we have 
already adverted earlier in the judgment. 

With regard to the 7th, 8th and 9th consignments, a demand has been made 
with regard to the short levy notices isgued in respect of these three consign- 
ments. Sir Nusserwanji agrees on behalf of the Customs authorities that with 
regard to these notices also the Customs authorities will decide in the light of 
our judgment what is the proper asseasment to be made on the appellants. If 
they come to the conclusion that the assessment should be maintained, then the 
short levy notices will stand. I£, on the other hand, they come to the conclu- 
sion that the 124 per cent. addition is not justified, they will withdraw the 
short levy noticea. If, on the other hand, they come to the conclusion that the 
amount of the assessment should be reduced, the short levy notices will be suit- 
ably amended. 

With regard to the 10th consignment, as we have not gone beyond the stage 
of assessment made by the Collector, Sir Nusserwanji agrees on behalf of the 
Customs authoritiessthat that assessment order will be set aside and the Customs 
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authorities will reconsider the matter in the light of our judgment and make 
the assessment order in accordance with the directions given by us in this 
judgment. 

Sir Nusserwanji agrees that for the purpose of appeal under s. 188 and revi- 
sion under s. 191, the orders made by the Customs authorities on’ these 10 con- 
signments in the light of this judgment will be considered to be original orders 
of assessment and the petitioners will have a right of appeal within the period 
of limitation fixed under the relevant sections on the basis that the order øf 
assessment was made when the decisions were given by the Customs authorities 
on these consignments. 

With regard to the 10th co ent, we have already directed that the Col- 
lector will review in the light of this judgment the order of assessment made 
by him on April 15, 1957. If on this review it is found that the appellants are 
entitled to any refund, he will make the order of refund, because under an 
interlocutory order passed by this Court the goods covered by the 10th consign- 
ment were passed on the appellants paying the full amount of assesament under 
protest and without prejudice to their rights. 

The result is that the decision of the learned Judge dismissing the petition 
with costs will be set aside and the directions mentioned m the judgment will 
be given on this petition to the respondents. 

On the question of costs, the Advocate General submits that in view of the 
fact that the Collector of Customs has agreed through his counsel to akg effect 
to the directions contained in this judgment and the appellants 
agreed to abide by the decision of the Collector subject to the right of a 
and revision or any other remedy in law, the proper order would be that there 
should be no order as to costs throughout. We accept that submission and 
direct that there will be no order as to costs throughout. 

Liberty to the arenan, attorneys to withdraw the sum of Rs. 500 deposit- 


ed in Court. 
Appeal allowed. 
Solicitors for the appellants: Crawford Bayley & Oo. 
Solicitor for the respondents: N. B. Vakil. 





FULL BENCH. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice S. T. Desai and 
Mr. Justice K. T. Desi. 


KUMAR SHRI BHOJRAJJI KARANSINHJI v. SAURASHTRA STATE.* 
Saurashtra Adjudication of (Special Courts) Suits Ordinance, 1949 (No. LXXTI of 1949), 
Sec. 4—Saurashtra Suits against Government (Abatement and Adjudication) Act (IV 
of 1951), Sec. 3(1)—Constitution of India, Art. 363—-Sults contemplated by s. 4(1) (4) 
of Ordinance, nature of—Contractual obligation undertaken by Ruler of State pre- 
vious to its merger with State of Saurashtra—Whether sult to enforce such contract 
falls within s.4(1) of Ordinance—Abatement of such sutt by virtue of 3. 3(1) of Act 
IV of 1951—Suit whether barred under art. 363 of Constitution—Liability of merging 
State taken over by successor State under covenant—Whether covenant can be looked 
upon as- waler Hu succeeding State eh lte right to ignota: private righteof:ctAzens o] 
merging State. 

Section 4(1) of the Saurashtra Adjudication of (Special Courts) Suits Ordinance, 

1949, contemplates sults which sound in tort anc not suits in contract. 
Where the Ruler of a State, previous to Hs integration with the State of Saurashtra, 
. had entered into a contract with the plaintiff and the plaintiff filed a suit against the 
State of Saurashtra to enforce the contractual obligation undertaken by the Ruler, 


"Decided, August 27, 1958. First Wadalia, Civil J: Senior Division, Buren- 
No. 12 of 1958, from the decsion of M. B. dranagar, in Civil No. 87 of 10980. 
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on the question whether the suit fell within tho ambit af s 4(1) òf the Saurashtra 

Adjudication of (Special Courts) Suits Ordinance, 1949:— 

Held, that the expression “anything done or omitted” in s. A(1)(4) gf the Ordinance 

means anything done of omitted unilaterally, . 

thal what was done by tha Ruler was to eater into a cinivact ih the PLADE 
which was a bilateral act and the enforcement was not of any right or remedy in 

« respect of anything done or omitted to be done, but the suit was for the enforce- 

ment of the contract entered into between the plaintiff and the Ruler, and hence 

the suit did not fall within a. 4 of the Ordinance, and ` 

that, therefore, the suit did not abate by reason of the provisions of: s. 3(1) of the 
Saurashtra Suits against Government (Abatement and Adjudication) Act, 1951. 
When a citire seeks to enforce his contractual right or his rights under the 
ordinary law of the land, merely because he is asserting those rights against the 

State, the State cannot rely on the provisions of art. 383 of the Constitution of India 

for contending that because the lability was taken over by the State from the merg- 

ing State under a covenant, the right of the citiren cannot be adjudicated in a civil 

Court as provided by art. 363 of the Constitution. The covenant itself may be looked 

upon as a waiver by the Covenanting State of its right to ignore private rights of 

the citizen of the State of which it is the successor. 
Bholanath J. Thaker v. State of Saurashtra? followed. 

; West Rand Central Gold Mining Company v. Rex," referred to. 

Ons Bhojrajji (plaintiff), who was the second son of the ex-Ruler of the State 
of Sayla, was a cadet of the Sayla State and as such, according to the law and 
custom governing the'rights of the cadets of the State, he was entitled to Giras 
by way of maintenance and residential quarters suitable to his status or sufi- 
eient amount of cash to enable him to build such quarters. On July 21, 1946, 
by an order the Thakore Saheb of Sayla, the father of the plaintiff, in his 
capacity as the Ruler of the State, directed that a sum of Rs. 80,000 should be 
` paid to the plaintiff for building a Darbargadh iņ the plaintiff’s Giras village 
Dhedhuki. The order provided that the amount of Rs. 80,000 should be paid 
to.the plaintiff within five yeats. Pursuant to this order the plaintiff was paid 
Ra. 6,000 in the year 1946 and Ra. 6,000 in the year 1947. The sum of 
Ra. 18,000 remained unpaid and in the meantime the Sayla State integrated 
with the United States of Saurashtra. The plaintiff applied to the Chief 
Secretary of the United States of Saurashtra for payment of Ra. 18,000, but 
he was informed that the amount would not be paid to him and liability to pay 
it was denied. On February 2, 1950, the plaintiff filed the present suit against 
the United States of Saurashtra in the Gourt of the Civil Judge at Surendra- 
nagar claiming the balance of Rs. 18,000. The trial Court dismissed the suit 
on the ground that the suit had abated onder the Saurashtra Suits age 
Government (Abatement and en Act, 1951. The plaintiff ap 
ed to the High Court of Saurashtra. The appeal came up before M. C. 
and J. A. Baxi JJ.. who referred it to a full bench. Baxi J. delivered the 
following referring judgment on July 1, 1954:— 


Baxt J. This appeal arises out of a decree of the Civil Judge, Senior Divi- 
sion, Suren , dismissing the suit filed by the appellant, who is the son 
of the Ruler of e Sayla State, against the respondent State. In this suit he 
claimed Rs. 18, 000. on the-strength of an order dated July 21, 1945, passed by o 
the ‘Thakore Saheb of Sayla. By this order the Thakore Saheb directed the 
payment to the appellant of Rs. 80,000 for constructing a Darbargadh in the 
village Dhedhuki in yearly instalments and further directed that the amount 
should be paid to him in full within five y The appellant has been paid 
Re. 12,000 in two instalments by the Sayla tate. Before any further pay- 
ment could be made that State was integrated with the Saurashtra State. The 
appellant, thereupon, claimed from the Saurashtra State the payment of the 
balance of Rs. 18,000, but his claim was rejected by it. The appellant, there- 
fore, fled the suit against tho State. The suit was resisted by the State on 
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various grounds, and objection against the jurisdiction of the Court to enter- 
tain the suit was also taken in the written statement. During the Pend uy 
of the suit, Act IV ‘of 1951, known as ‘‘The Saurashtra Suits against Go 

ment (Abatement and Adjudication) Act, 1951, was passed and it ear Aei 
tended on behalf of the State that the suit had abated under the provisions of 
s. 3(1) of that Act. The learned Civil Judge held that the Court had juris- 
diction to entertain the suit and found in favour of the appellant on all other 
points raised on behalf of the State. But he held that the suit had abated 
under Act IV of 1951 mentioned above and dismissed the suit. The appellant 
has preferred this appeal against the learned Civil Judge’s decree. 

The appellant had contended that the liability of the former Sayla State to 
pay the balance of Re. 18,000 under its order was transferred to the Saurash- 
tra Btate under art. 6(1)(c) of the Covenant. The contention on behalf of 
the State was that this question was not justiciable by virtue of art. 863 of the 
Constitution and consequently the Court had no jurisdiction to try the suit. 
The learned Civil Judge relying upon a Full Bench decision of this Court in 
State v. Bholanath' rejected this contention and held that the article had no 
application to the present suit and he had jurisdiction to try the same. In 

Bholanath’s case the claim against the State was for compensation for pre- 
mature retirement of a servant from civil service. Bholanath was a member 
of the permanent civil service of the former Wadhwan State. After signing 
the Covenant, the Ruler of that State passed a law which fixed the superannua- 
tion age for the State’s civil servants at 60. After the Ruler made over the 
administration of the Wadhwan State to the Saurashtra State in pursuance of 
the terms of the Covenant, Bholanath was retired from service by the Saurash- 
tra State on the ground that he had passed the age of superannuation which 
was taken at 55. Bholanath filed the above suit relying on cl. 16 of the Cove- 
nant, under which the Saurashtra State had undertaken to absorb. He also 
relied on the law passed by the Wadhwan State. The suit was contested on 
behalf of the States inter alia on two grounds; firstly that after the Ruler of 
the Wadhwan State had entered into the Covenant, it was not competent for 
him to enact any law, which could bind the Saurashtra State, and secondly 
that, as the dispute arose out of the Covenant, the jurisdiction of the Court 
was barred by art. 363 of the Constitution. The Full Bench held that the 
Ruler had lost legislative competence after he signed the Covenant and could 
not enact the law, under which Bholanath claimed to be retained in service 
till 60. As regards the application of art. 368, it held that the article applied 
to disputes arising out of the Cov t between the Covenanting Rulers on the 
one hand and the State or the “Dn nion Government on the other, but not to 
suits where one of the parties to the dispute was a private party. The case 
went in appeal to the Supreme Court in Bholanath v. State of Saurashtra 
(Civil Appeal No. 170 of 1954). The Supreme Court reversed the Full Bench 
decision as it did alee t the view that the Ruler had lost legislative com- 
petence after signi venant and before making over the administration 
in persuance pee The law under which Bholanath claimed was, in their 
Lordships’ view, good law, and continued to be good law under the terms of 
the Covenant after the merger and Bholanath’s rights under that law could 
be enforced by means of a suit. In that view of the matter, their Lordships 
held that art. 863 could not be invoked by the State. There was, therefore, no 
authoritative pronouncement of the Supreme Court on this question and the 
` view expressed by the Full Bench is at the present moment the last word on 
the point. 

The learned Advocate General, however, contended that the view of the Full 
Bench about the scope and the applicability of this article was not correct. 
He argued that if the parties to the Covenant could not agitate in a Court of 
law disputes arising out of the Covenant, it was T to hold that persons, 
who were not parties thereto, could do so, even though they might be regarded 
in some way as beneficiaries under the Covenant. wording to him, the lan- 
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guage of art. 363 was very clear. and barred the adjudication of the dispute by 
a Court irrespective of the parties to it. 

The learned Advocate General’s contention is not without force. But as the 
question has bean discussed by the Full Bench at some length, we would have 
hesitated to make another reference to the Full Bench on the same point. How- 
ever, We are referring this appeal to the Full Bench on other points and the 
correctness of its view in Bholanath’s appeal about the scope of art. 363 will 
tto doubt be reconsidered by it. 

Before proceeding to the other points raised in this appeal, it will be con- 
venient to notice the provisions of Ordinance 72 of 1949 and Act IV of 1951. 
The Saurashtra Adjudication of (Special Courts} Suits Ordinance, 1949, 
(Ordinance No. 72 of 1949) was enacted to provide for the adjudication of suits 
triable by special Courts in the Western India and Gujarat States ion and 
the Covenanting States, Talukdars and Estates. Clause (+) of s. 8 of the Ordi- 
nance provides that subject to the provisions of s. 4, all suits or proceedings 
of oy description, whether civil or political, which were, before the date of 

into force of the Ordinance, triable by Special Courts constituted 
or een ed by or under the authority of the Government of India or the 
Crown. ee or the Rulers of the Covenanting States or the Taluk- 
dars etc. shall be tried and disposed of by civil Courts. Clause (#) provides 
for transfer by the Government of the above suits and proceedings to civil 
Courts. Section 4 of the Ordinance is a saving clause and exempta from the 
application of s. 3 suits against the Government of the nature described in 
cls. (¢) and (4) of that section. Clause (4) refers to suits for the enforcement 
of any right or remedy in respect of anything done by or under the authority 
of any Ruler of a Covenanting State or any Talukdar ete. before April 15, 
1948, while cl. (#) refers to suits in respect of any dispute between the Gov- 
ernment and any older arising out of a provision of any treaty, engage- 
ment or other instrument, which was executed or entered into by a Ruler of 
the Covenanting State, Talukdar etc. before the integration of his State; 
Estate or Taluka into the State of Saurashtra. Act IV of 1951 was next pass- 
ed and el. ($) of a. 3 of the Act provides for the abatement of the suits deserib- 
ed in cl. ($) of s. 4 of the Ordinance and cl. (2) provides that the suits of the 
rape described in cl. (#) of s. 4 of the Ordinance shall be tried by a Special 

cer. 

The net result of these two pieces of legislation is that the civil Court’s juris- 
diction was extended to all suits and special proceedings, which were formerly 
triable by Special Courts and over which the jurisdiction of the civil Courts 
was barred. But suits against the Government of the nature described in 
cls. (¢) and (#) of s. 4 of the Ordinance were exempted from the jurisdiction 
of the civil Courts. No alternative forum was, however, provided by the Ordi- 
nance for the trial of the suits so exempted from the civil Court’s jurisdiction, 
though the former Special Courts had ceased to function. Act No. IV of 1951 
was, therefore, P which put an end to suits of the nature deseribed in 
cl. (4) of a. 4 of the Ordinance by providing for their outright abatement and 
set up a special forum in respect of other class of suits by providing that they 
should be tried by a Special Officer. 

Reverting to the discussion of the present appeal, the learned Civil Judge 
relying upon a decision of this Court in State of Saurashtra v. Haji Ismad' 
held that the Ordinance applied to suits which were instituted before the date 
of the Ordinance and were pending on that date, and as the present suit was 
filed after the Ordinance it did not apply to it and the jurisdiction was not 
barred by the provisions of s. 4(¢) of the Ordinance. 

Mr. M. O. Shah supported this finding. The learned Advocate General 
argued that s. 4 applied to all suita triable by Special Courts whether they were 
pending on the date of Ordinance or instituted subsequently. He pointed out 
that cL (4) of s. 3 of the Ordinance gave jurisdiction to civil Courts in respect 
of all suits triable by Special Courts irrespective of whether they were pend- 
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ing on the date of the Ordinance or not and cL (1) of s. 3 would apply to a 
suit instituted after the date of the Ordinance and the civil Court would have 
jurisdiction to try them. Provisions for pending suits were made by cl. (#) 
of s. 8. Buts. 4 exempted all suits against Government mentioned in s. 8'and 
not merely suits mentioned in cl. (si) of s. 3 and, therefore, the view of the 
Bench in Civil Appeal No. 16 of 1952 was erroneous and should be reconsider- 
ed. We are inclined to the view that s. 4 of the Ordinance refers to suita of 
the nature described both in cls. (4) and (si) of s. 3 of the Act and applies to 
suits pending on the date of the Ordinance as well as to suits filed subeequent- 
ly, and the question requires to be considered by the Full Bench. 

Mr. M. O. Shah also argued that cl. (4) of s. 4 of the Ordinance was not 
applicable to this suit and consequently whether the suit was pending or not 
on the date of the Ordinance, the civil Court’s jurisdiction was not barred. 
He submitted that cl (+) of s. 4 of the Ordinance referred to suits in respect 
of anything done by or under the authority of a Ruler before April 15, 1948, 
i.e., suits arising out of indefensible acta of malfeasance or nonfeasance of the 
Rulers and referred to 3 of the Statement of the Objects and Reasons 
appended to the Bill No. XIII/1950 published at p. 463 of the Saurashtra 
Government Gazette, Part I-A, 1950, which Bill was su ently enacted into 
Act IV of 1951. As the present suit was for enforcement of liability in respect 
of a legitimate grant by the Ruler of the former Sayla State, Mr. Shah argued, 
it was not covered by cl. (1) of s. 4 of the Ordinance and consequently the 
Court’s jurisdiction was not barred. The learned Advocate General, -while 
not conceding the point, admitted that the provisions of cl. (4) of s. 4 of the 
Ordinance were susceptible of the construction, which Mr. Shah was placi 
upon it, and if the High Court accepted that construction, the jurisdiction o 
civil Courts would not be barred by the provisions of cl. (4) of s. 4 of the Ordi- 
nance. We are inclined in favour of the construction that Mr. Shah places 
on the scope of cL @ of s. 4 of the Ordinance. That clause is intended to 
bar the jurisdiction of civil Courts over suits in respect of autocratic acta of 
malfeasance or non-feasance of the Ruler, leaving such suits to be dealt with 
by subsequent legislation, but the Legislature could not have intended to 
exempt from the jurisdiction of civil Courts, suita in respect of legitimate lia- 
bility incurred by a Covenanting State before integration. Such a construc- 
tion would be repellent to the fundamental principle of devolution of liability 
under art. 6 of the Covenant. Therefore, cl. ($) of s. 4 of the Ordinance could 
not apply to snits against Governments which though triable by Special Courta, 
did not arise out of acts of malfeasance or nonfeasance by the Rulers and con- 
sequently the Court’s jurisdiction cannot be barred. The present snit:does not 
arise out of any such act of malfeasance or nonfeasance by the Ruler and con- 
sequently s. 4 of the Ordinance does not apply to it and the jurisdiction of the 
Court is not barred. 

The learned Civil Judge held that the suit had abated by virtue of cl. (4) of 
s. 8 of Act IV of 1951. If, however, the present suit is held to be ontside the 
scope of s. 4 of the Ordinance, Act IV of 1951 cannot apply to it and the suit 
cannot abate. The decision on this question will, therefore, depend upon whe- 
ther the present suit is governed by cl. (+) of s. 4 of the Ordinance and will 
have to be determined by the Full Bench. 

In the result, we direct that the appeal be referred to the Full Bench. 


The appeal was heard by a Full Bench composed of Chagla C.J. and 8. T. 
Desai and K. T. Desai JJ. 


N. A. Palkhivala and P. L. Chudgar, with N. O. Maniar, for the appellant. 
Y. V. Chandrachud, Government Pleader, for the respondent. 


CHaagua C.J. When Mr. Justice M. C. Shah and Mr. Justice Baxi of the 
Saurashtra High Court heard First Appeal No. 12 of 1952, certain important 
questions of law arose before them and they thought it necessary to refer those 


e questions to a Full Bench, This matter has now come befare,us. 
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In order to understand the question that we have to decide, a few facts must 
be stated. The plaintiff is the second son of the ex-Ruler of Sayla and on 
July 21, 1945, the Thakore Saheb of Sayla, the then Ruler, agreed to give to 
the plaintiff a sum of Rs. 30,000 im lieu of residence and this came to be given 
under the following circumstances. The Thakore Saheb was the karta of an 
impartible estate and both under the custom and the‘rule of Hindu law the 
ignpartible estate would go to his eldest son, but the younger sons have a right 
of maintenance and residence. Certain provision was made with regard to the 
maintenance of the plaintiff, but with regard to the residence, that claim was 
commuted for the amount of Rs. 80,000. Pursuant to this arrangement two - 
sums of Rs. 6,000 each were paid in 1946 and 1947. It may be stated that the 
order of the- Thakore Saheb provided that the sum of Rs. 30,000- was to be 
paid by five instalments. On March 15, 1948, the United States of Kathiawar 
‘came into existence, the State of Sayla having- merged in these United -States 
on March 7, 1948, The United States of Kathiawar ultimately gave place to 
the State of Saurashtra and under the States Reorganization Act of 1956 the 
State of Saurashtra became a part of the Bombay State, and the plaintiff filed 
the suit against the State of Saurashtra on February .2, 1950, claiming the 
balance of Rs. 18,000. The trial Court, which gave its judgment on Novem- 
ber 20, 1951, held in favour of the plaintiff on all points, but came to the 
conclusion, by reason of certain provisions of law to which we will presently 
make reference, that the suit had abated and dismissed the suit. An appeal 
was carried to the High Court of Saurashtra and a Division Bench of that 
High Court, as just pointed out, made this reference. to the Full Bench on 
July 1, 1954. -> 

The first question is whether the suit filed by the plaintiff has abated. In 
order to understand this contention and also the second’ contention which 
arises out of certain provisions of the Constitution, let us try and clearly under- 
stand what the nature of the suit was which-the plaintiff had filed. He was 
enforcing against a State a contractual obligation undertaken by the Ruler of 
Sayla. It was an agreement arrived at between the Thakore Saheb of Sayla 
and the plaintiff that in lien of the plaintiff’s right to residence, which it has 
been found by the trial Court existed under both Hindu law and custom pre- 
valent in the State, he should be given Rs. 80,000 by the Ruler of Sayla. There- 
fore, the Thakore Saheb of Sayla had undertaken a contractual obligation in 
consideration of the plaintiff giving up his right of residence to pay this sum 
of Rs. 30,000. Whatever form the plaint might have in substance this 
was the suit that tho plaintiff filed. He contended that he had been paid 
Rs. 12,000 and the balance of Ra. 18,000 remained to be paid under this 
contract. i 

The first piece of legislation we have got to look at is Saurashtra Ordinance 
No. 72 of 1949 and s. 3 of that Ordinance provides: 

“(1) Notwithstanding anything contained in any law or instrument for the time 
being in force, but subject to the provisions of section 4 all suits or proceedings of any 
description, whether civil or politicel, which were, before the date’of the coming into 
force of this Ordinance triable by Special Courts constituted or established by, or 
under the authority of, the Government of India, as then constituted, or the Crown Re- 
presentative, or the Rulers of the Covenanting States, or the Talukdars or Estate-holders 
of Agreeing Talukas or Estates shall be tried and disposed of by civil Courts.” 

This Ordinance, as the marginal note to s. 3 and the preamble makes it clear, 
relates to. certain suits which were triable by Special Courts and these Special 
Courts are Courts set up in the Western India and Gujarat States region. 
There is no clear evidence on the record which goes to show. that the suit of 
the plaintiff, with which we are dealing, was a suit which would have been 
cognizable by a Special Court if the merger of States had not taken place. 
But for the purpose of this argument wè will assume that the Ordinance ep- 
plies and that the suit which the plaintiff filed, if the State of Sayla had not 
joined the Saurashtra State, would have been tried by the Special Court men- 
tioned in the Ordinance. Therefore, what s. 38(1) provides is that all these 
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suits shall be tried and disposed of by civil Courts. In other words, the Spe- 
cial Courts are done away with and the jurisdiction of civil Courts is restored. 
But there is an exception to this provision and that exception is contained in 
B. 4, and we are concerned with el. (1): 

“Nothing contained in section 3 shall apply to any sult against the Government in 
respect of— . 

(i) the enforcement of any right or remedy in respect of anything done or omitted 
to be done by or under the authority of any Ruler of any Covenanting State or any 
Talukdar or Estate-holder of any Agreeing Taluka or Estate before April 15, 1948.” 
This Ordinance was followed by Act IV of 1951 and sub-s. (1) of s. 3 provides: 

“(1) All sults of the nature described in clause (i) of section 4 of the Saurashtra 
Adjudication of (Special Courts) Suits Ordinance, 1M9 (No. LXXII of 1949) (hereinafter 
referred to as the said Ordinance), pending in any Court or before any authority on 
the date of the coming into fogce of this Act shall abate.” 

The narrow question that arises for our decision on this head of argument 
is whether this particular suit falls within the ambit of s. 4(1) of the Ordi- 
nance. If it does, then the suit abates by reason of the provision in Act IV of 
1951 and the trial Court was right in holding that the snit had abated. Now, 
what is the nature of the suits contemplated by s. 4(1)? It is a suit against 
the Government in respect of the enforcement of any right or remedy in re- 

ect of anything done or omitted to be done by or under the authority of any 

uler of any Covenanting State. It is clear on a plain construction of this 
provision that the suits contemplated by this sub-section are suits where the 
plaintiff makes a grievance of anything done or omitted to be done by or under 
the authority of any Ruler and in respect of that grievance he seeks to enforce 
some right or remedy. Therefore, the complaint must be that the Ruler has 
done something which is wrong or erroneous or has omitted to do which he was 
bound to do. Now, this suit, far from making any such complaint or venti- 
lating any such grievance, stands by the decision taken by the Ruler and wish- 
ea that decision to be enforced. The complaint of the plaintiff is not that the 
Ruler has done anything wrong or has omitted to do anything which he should 
have done. On the contrary, his complaint is that the successor State has 
failed to honour and observe the terms of the contract entered into by the 
Ruler and the grievance is against the successor State and not against the Ruler 
of the Covenanting State. 

The Government Pleader says that the plaintiff is seeking a right or remedy 
in respect of an order passed by the Ruler and we must hold that a suit of 
that nature would fall within the expression ‘‘any right or remedy in respect 
of anything done by the Ruler,’’ and the Government Pleader urges that the 
Ruler has done something, which is passing the order, that the right of the 
plaintiff flows from that order, and therefore he is enforcing that right. In 
our opinion, that suggested construction is entirely untenable. The expression 
‘anything done or omitted’’ clearly means anything done or omitted unilate- 
rally. There is no act or omission on the part of the Ruler which is unilateral 
in respect of which any right or remedy is sought. What is done by the Ruler 
is to enter into a contract with the plaintiff. So the act is a bilateral one which 
has resulted in a contract, and the enforcement is not of any right or remedy 
in respect of anything done or omitted to be done, but the suit is for the en- 
forcement of a contract entered into between the plaintiff and the Ruler. 
Therefore, it is clear that really what was cofitemplated by s. 4(1) were suits 
which sound in tort and not suits in contract, and the present suit, as already 
pointed out, is a suit in contract and not a suit which sounds m tort. There- 
fore, as far as the first question is concerned, we are of the opinion that the suit 
does not abate by reason of the provisions of Ordinance 72 of 1949 and Act IV 
of 1951. 

The next question is the proper interpretation of art, 863 of the Constitu- 
tion. That article, as the marginal note correctly indicates, constitutes a bar 
against civil Courts with regard to disputes arising out of treaties, agreements 
and covenants entered into before the commencement of the Constitution by 
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the Ruler of an Indian State with the Government of the Dominion of Indig 
or any of its predecessor Governments, and what is urged on behalf of the 
ag a Tt ae ane tiff is seeking to enforce is a liability undertaken 
by the State under the enant, and in order that the plaintiff should succeed 
not only the Covenant will have to be construed but the question that the 
Court will have to consider is a question with regard to a dispute arising out 
of this Covenant. 

” Now, certain legislative history is necessary to be considered in order to ap- 
preciate this point. The first Constitutional document is the Covenant entered 
into between the various merging States to constitute the United States of 
Kathiawar and that Covenant was signed on April 15, 1948, and art. VI(1) (ec) 
of that Covenant provides: 

“all the amets and liabilities of the Covenanting State shall be the assets and Ha- 
bilities of the United States af Kathiawar.” 

We have then Ordinance I of 1948 which Ordinance gave the name of Saurash- 
tra to the United States of Kathiawar which set out art. VI of the Covenant 
and provided by cl. 8(1): 

“When in pursuance of paragraph 1 of Article VI of the Covenant, the administra- 
tion of any Covenanting State has been taken over by the Raj Pramukh, the fact shall 
` be notified In the Saurashtra Government Gazette and thereupon the provisions of 
clausea (a), (b) and (c) of paragraph 1 of Article VI shall tmmediately come into force.” 
This Ordinance was published in the Gazette on March 1, 1948, and the Sayla 
State was taken over on March 7, 1948. Therefore, on that date, as far as the 
Sayla State is concerned, cl. (o) of art. VI(1) with which we are concerned 
came into force, viz., that all the assets and liabilities of the Covenanting tiny Piate, 
which in this case is Sayla, beeame the assets and liabilities of the State 
Saurashtra. A proclamation was algo issued on April 1, 1948, which was pub- 
lshed in the Saurashtra Government Gazette on April 5, 1948, and this pro- 
clamation also mentions that all the assets and liabilities of the said States and 
Talukas have become the assets and liabilities of the State of Saurashtra. On 
January 26, 1950; India became a Republic and the Constitution came into 
force and art. 295(2) provided: 

“Subject as aforesaid, the Government of each State specified in Part B of the First 

Schedule shall, as from the commencement of this Constitution, be the successor of 
the Government of the corresponding Indian State as regards all property and assets 
and all rights, liabilities and obligations, whether arising out of any contract or other- 
wise, other than those referred to in clause (1).” 
And Saurashtra was shown as one of the States in Part B of the Firat Sche- 
dule. Therefore, Saurashtra became the successor State to the corresponding 
Indian State both with regard to assets and liabilities, and the corresponding 
Indian State to Saurashtra mentioned in Part B was the State of Saurashtra 
which was brought into existence in 1948 by the Proclamation and Ordinance 
I of 1948. Then we have the reorganization of the States as recently as 1956 
and s. 91 of the States Reorganization Act provided: 

“The benefit or burden of any assets or liabilities of an existing State not dealt with 
in the foregoing provisions of this Part shall— . 

(a) if there be only ane successor State, pass to that State.” 

So we have a clear chain carrying forward the assets and liabilities of the ori- 
ginal State in Kathiawar to the present reconstituted State of Bombay. We 
start with the liability of the State of Sayla incurred under this document 
which conferred upon the plaintiff certain contractual rights. That liability 
was taken over by the covenant by the United State of Kathiawar, it was re- 
emphasised by the Ordinance referred to, further emphasised by the Proclama- 
tion, and provision was made with regard to it by the Constitution, and ulti- 
mately we have the States Reorganization Act which saves the rights and lia- 
bilities of the original existing State. 

In view of this history, can it be said that the question that has got to be 


considered in this suit is a question which relates to any dispute arising out e 
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of any provision of a treaty, agreement, covenant, engagement or other similar 
Instrument which was entered into or executed before the commencement of 
this Constitution by any Ruler of an Indian State and to which the Govern- 
mènt of the Dominion of India or any of its predecessor Governments was a 
party? We will consider this question from two aspects. The first aspect is 
this. If the matter had stood merely at the covenant entered into between 
the different States to set up the United State of Kathiawar, what is urged by 
the Government Pleader is that the liability undertaken by the new State was 
a liability under the covenant, the plaintiff was not a party to that covenant, 
and it is well-settled that the rights arising out of the covenant must be ad- 
judicated as between the high contracting parties to the Covenant, and a stranger 
to the Covenant has no right to claim any benefit conferred under the Cove- 
nant. So what is urged is that although the United State of Kathiawar may 
have undertaken the liabilities of the Sayla State, inasmuch as the plaintiff 
was not a party to the Covenant, he cannot claim the benefit of that Covenant. 
Now, in the first place, it is not quite true to say that the plaintiff is seeking 
to enforce a right which arises under the Covenant. His right, m the first 
instance, arises under the Hindu law or Hindu custom, and secondly it arises 
out of the contract which commutes his right of residence under Hindu law 
for a fixed sum of Rs. 80,000. Therefore, what he is seeking to enforce is his 
rights under private law, and it is a difficult proposition to accept that when 
a eitjzen seeks to enforce his contractual right or his rights-under the ordinary 
law of the land, merely because he is asserting those rights against the State, 
the State can rely on the provisions of art. 863 for contending that because 
the liability was taken over under the original covenant the right of the plaintiff 
cannot be adjudicated in a civil Court as provided by art. 363. 

But the matter is no longer now a matter of controversy because the Supreme 
Court has taken the view in Bholanath J. Thaker v. State of Saurashtra,' that 
the Covenant itself may be looked upon as a waiver by the Covenanting State 
of its rights to ignore private rights of the citizen of the State of which it is 
the successor. It is true that under international law when, there is a cession 
or a succession or a conquest, the State which benefits by the cession or suc- 
cession or conquest is not bound to recognize the rights of the citizens of the 
State which it absorbed. The recognition must be either by law or by pro- 
clamation. But as the Court of Appeal pointed out in West Rand Central 
Gold Mining Company v. Rez,? that the law as laid down by the Privy Council 
was that the new sovereign State may choose to waive its rights and 
titles and rights as they existed at the date of cession, and it is in the-light 
of this observation of the Privy Council that Mr.-Justice Bhagwati in the case 
just referred to has stated (p. 682): 

“There was in fact no such legislation and therefore his rights remained and the 
Municipal Courts would be entitled to examine the contract and apply the Dhara No. 29 
of St 2004 and enforce whatever rights the appellant had under that Dhara and his 
contract of service.... The Covenant could be looked at to see whether the new sové- 
reign had waived his rights to ignore rights given under the laws of the former sove- 
reign. The terms of the Covenant showed that the existing laws were to continue and 
whatever the rights of the appellant were under the existing laws were available for 
enforcement to the appellant and there was no bar to the Municipal Courts entertain- 
ing a suit to enforce such rights. 

In this view of the matter Art. 363 of the Constitution could not be invoked by the 
respondent. Thare was no dispute arising out of the Covenant and what the appellant 
was doing was merely to enforce his rights under the existing laws which continued 
in force until they were repealed by appropriate legislation. This ground therefore could 
not avall the respondent.” 

As a matter of fact, in our case the position is much stronger. -The observa- 
tions of Mr. Justice Bhagwati, with respect, would apply even if the matter 
rested at the covenant and nothing more had happened. But here we have an 
Ordinance passed by the new State which is the law of that State and under 
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that law the liabilities of the merged State are taken over. Therefore, what 
the plaintiff is seeking to enforce is not any right under the covenant. He is 
seeking to enforce a right conferred upon him by the law of the Saurashtra 
State constituted by the Ordinance just referred to. Therefore, it is difflcult 
to understand how in any view of the case art. 363 comes into question. The 
Saurashtra State went far beyond the stage of the covenant. It gave its im- 
primatur to the covenant and recognised the rights of the subjects of the 
Merged States and assumed the liabilities in respect of those States by passing 
an Ordinance which incorporated in it relevant provisions of the covenant. 

The Government Pleader wanted to argue that even assuming the suit was 
maintainable and had not abated and even assuming that the Court had juris- 
diction and the jurisdiction had not been ousted by art. 868, even so this was 
not a liability which the State had taken over under the provisions of the 
Covenant and the Ordinance. We have prevented the Government Pleader 
from going into that matter because it is clear on the record that that conten- 
tion was never raised either in the trial Court or in the Court of appeal of 
the Saurashtra High Court. All that the State contended was that the suit 
was not maintainable by reason of the fact that it had abated and also by 
reason of the fact that the jurisdiction of the civil Court had been ousted by 
art. 863 of the Constitution. If the State failed in these two contentions it 
was not its further contention that notwithsanding the fact that the suit was 
maintainable it was not liable to discharge this liability on any construction 
of the Ordinance or on any principle of international law. 

It is unnecessary to consider another question that was referred to us by 
the Division Bench of the Saurashtra High Court as to whether s. 4 of the 
Ordinance applies to suits pending on the date of the Ordinance as well as 
to suits filed subsequently. As we have held that the suit does not fall at all 
within s. 4, this question does not arise. 

We must send this matter back to the Division Benali to dispose of the appeal 
on merits in the light of this judgment. But wə would like to say this, and 
wo have said this to the Government Pleader, that the plaintiff has been seek- 
ing to establish his right since 1950, we are now in 1958, and as far as one can 
gather from the judgment of the trial Court and even of the High Court, there 
is very little on merits to justify the State in resisting the claim of the plain- 
tiffs. This is not one of those cases where an order in favour of a son of a 
Prince was passed on the eve of the merger. The order was passed as far back 
as 1945, it is based on a right under Hindu law which was honoured by the 
State itself by paying two instalments of Rs. 6,000 each, and we do feel that 
this is a case where the State will sympathetically consider the claim of the 
plaintiff and not insist upon having this appeal argued on merits before the 
Division Bench. 

Order accordingly. 
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Before Mr. Justice Datar and Mr. Justice Tarkunde. 


DEOMAN SHAMJI PATIL v. THE STATH.* 

Bombay Prohibition Act {XXV of 1949)—Criminal Procedure Code (Act V of 1898), 
Secs. 157, 4(1)—Indian Penal Code (Act XLV of 1860), Secs. 353, 352, 97, 99, 52—-Whe,- 
ther police officers empowered by law to forcibly take person suspected or accused 
of offence under Prohibition Act for medical examination—Pereson forcibly taken for 
such examination whether can exercise right of private defence—Whether such per- 
son in so exercising his right can be convicted under s. 353 or 352 of IP. Code— 
Section 157 of Cr. P. Code whether grants on investigating officers general over- 
riding power to act in curtailment of rights and liberties of subject for purposes of 
investigation—Applicability of exception tn first para. of s. 99, IP. Code—Police officers 
acting outside scope of their powers whether can be said to have acted in “good 
Jaith” 

In the case of a person suspected or accused of an offence under the Bombey 
Prohibttion Act, 1949, the police officers are not empowered by law to take that 
person, against his will, to a doctor for medical examination. If force is sought to 
be used by the police officers in taking such a person to a doctor, he can lawfully 
exercise the right of private defence against them under s. 97 af the Indian Penal 
Code, and if he does so exercise the right, he cannot be convicted either under s. 353 
or 352 of the Indian Penal Code. 

Section 157 of the Criminal Procedure Code, 1968, lays down some of the duties, 
and none of the rights, of an officer in charge of a police station. That section has 
no relevance whatever to the consideration of the extent to which a police officer 
can act in curtailment of the rights of the subject as regards his person or his pro- 
perty. 

Bhondar v. Emperor; agreed with. 

The exception contained in the first paragraph of s. 99 of the Indian Penal Code, 
1860, applies where a public servant acts trregularly in the exercise of his powers, 
and not where he acts outside the scope of his powers. 

State v. Yamanappa Limba’ explained. 
Tue facts appear in the judgment. 


8. G. Patwardhan, for the petitioner. 
Y. V. Chandrachud, Government Pleader, for the State. 


TARKUNDE J. Two interesting questions of law arise in this case. One is 
-whether police officers are empowered by law, in the case of a person suspect- 
ed or accused of an offence under the Bombay Prohibition Act, to take that 
person, against his will, to a doctor for medical examination. The second 
question arises if the first is answered in the negative, and that question is 
whether such a person can lawfully exercise the right of private defence against 
the force sought to be used in taking him to a doctor. 

This being a criminal revision application, the facts are no longer in dispute. 
The petitioner, who will be referred to hereafter as the accused, is a resident 
of Satana in the Nasik district. On the date of the offence, information was 
received at the police station at Satana that the accused was behaving in a 
disorderly manner in a public street under the influence of drink. Thereupon 
some police constables went to the spot and brought the accused to the police 
station. They tried to make a panchanama about the physical condition of the 
accused, but could not get any panchas. Then Head Constable Wagh, who 
Appears to have been in charge of the police station, asked five or six constables 

* September 11, 1958. Criminal sentences passed A. M. Mulla, Judicial 
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to take the accused to the local dispensary for his examination by the medical 
officer. On the way, the accused refused to go any further, and resisted the 
attempts of the constables to drag him to the dispensary. While s0 resisting, 
he gave a blow to constable Thakaji and another to constable Madhav, and 
made good his escape.’ He ran inside a house and chained the door from with- 
in. Some days later, he surrendered to the police. Two cases were then 
lgunched against him. One was for an offence under s. 85 of the Bombay Pro- 
hibition Act. He was acquitted in that case. The other was for an offence 
under s. 858, Indian Penal Code, of assault and use of crimimal force to deter 
public servants from discharging their duty. He was convicted of the offence 
and the conviction was upheld in appeal. He has come in revision from the 
order of conviction and sentence. 

On behalf of the accused, Mr. S. G. Patwardhan has advanced a plea which 
was not taken in the Courts below, but which is consistent with the facts proved 
by the prosecution. Mr. Patwardhan says that the action of the constables in 
dragging or attempting to drag the accused towards the dispensary was iteelf 
illegal, that the constables were obviously not doing their ‘‘duty’’ while act- 
ing illegally, and that the conduct of the accused cannot, therefore, constitute 
an offence as defined in s. 858, Indian Penal Code. Two reasons are urged by 
Mr. Patwardhan in support of the plea that the action of the constables was 
illegal. He says, in the first place, that there is no legislative sanction which 
enables police officera in the course of investigation to require an unwilling 
person to submit to medical examination, so that the employment of force or 
show of force by the constables against the accused amounted to use of criminal 
force or to assault, and was an offence under s. 352, Indian Penal Code. He 
says, secondly, that even if such legislative sanction were shown to exist, the 
conduct of the constables violated cl. (3) of art. 20 of the Constitution which 
provides that ‘‘no person accused of any offence shall be compelled to be a wit- 


ness ee and which was interpreted by the Supreme Court in 
M.P. v. Satish ae ae Magistrate, Delhi,! to mean, in broad 
terms, that no person against whom an accusation has been made shall be re- 


quired to furnish, by any j paene volitional act, any material which can be 
used as evidence against him 

Dealing with the first part of Mr. Patwardhan’s argument, we have been 
unable is find any statutory provision which renders lawful the coercion exer- 
cised or threatened by the constables in order that the accused: may be medi- 
cally examined. The powers which may be exercised by police officers in the 
course of investigation have been specified in several sections of the Criminal 
Procedure Code, and supplemental provisions in that behalf are found m 
Chap. VI of the Bombay Police Act, 1951, and, in so far as the investigation 
telates to offences under the Bombay Prohibition Act, in Chap. LX of that Act. 
Although no power has specifically been conferred on investigating officers to 
tompel a person to submit to medical examination, the learned Government 
Pleader argues that the power has been impliedly conferred by s. 157 of the 
Criminal Procedure Code. That section provides that, in certain cireumstan- 
ces, an officer in charge of a police station shall proceed, or shall depute ons 
of his subordinate officers to proceed, to the spot ‘‘to investigate the facts and 
circumstances of the caso, and, if necessary, to take measures for discovery 
and arrest of the offender.’’ Section 4(1) of the Code provides that the word 
‘‘mvestigation’’, where it occurs in the Code, ‘‘includes all the proceedings 
under this Code for the collection of evidence conducted by á police officer. . 
The learned Government Pleader says that when, in the case of a person sus- 
pected of an offence under the Bombay Prohibition Act, a police officer pro- 
ceeds to secure expert medical opinion about the physical condition of that 
person, he conducts a ‘fp proceeding for the collection of evidence’’, that the 
proceeding therefore amounts to ‘investi ation”, and that it is the duty of 
the police officer concerned to carry out investigation under s. 157 of the 
Code. The learned | Government Pleader further argues that the Code does 
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not purport to lay down all the various:modes in which investigation may have 
to be carried out in different cases, so that the expression ‘‘proceedings under 
the Code” occurring in the above definition of ‘‘investigation’’ is not con- 
fined to specific proceedings authorised by the Code, but extends to all the 
proceedings which the officer, who is authorised to investigate a case, finds it 
neceasary to adopt for the purpose of investigation. The argument in sub- 
stance is that s. 157 of the Code authorises an investigating oficer to collect 
evidence in any manner that he may find expedient, and this authority 
overrides the rights and liberties of the subject to. we extent necessary for 
the purpose of investigation. 

The short answer to this rather specious PERA ig -that s. 157 of, the 


, Code lays down some of the duties, and none of the rights, of an officer in 


charge of a police station. That section has no relevance whatever to the con- 
sideration of the extent to which a police offleer can act in curtailment of the 


Tights of the subject as regards his person or his property. Since a part of 


the investigation in every case can obviously be cdrried out by doing what an 
ordinary individual can do, the Legislature did not find it necessary to'lay 
down, in a positive form, all the things that may be done by an investigating 
officer in collecting evidence. -But to the extent to which thé Legislature found 
“that curtailment of the rights and liberties of the subject was necessary for 
B proper investigation into offences, to that extent the Legislature has made 
positive and specific provisions. Such provisions are found in the -Criminal 
Procedure Code as well as in other Acts. For instance, ss. 51 to 53 of the 
Code relate to search of arrested persons, 83. 96 to 99 and-s. 165 to search of 
places, ss. 160 to 162 to interrogation of witnesses, etc. If investigating officerg 
had a general over-riding power to do whatever is found: necessary for investi- 
eni all these provimons would be redundant. The learned Government 

eader suggesta that these provisions have been made, not by way of granting 
to investigating officers some limited powers of interference with the rights and 
liberties of the subject, but by way of imposing limitations on the over-riding 
power of investigating officers to interfere with such rights and liberties. 
This argument is untenable, firstly because the said sections positively confer - 
certain limited powers and do not purport to limit some ' general power other- 
wise existing, and, secondly: because in the absence of positive legislative 
enactment a general power to interfere with individual rights and liberties 

cannot be simply assumed. Law on the cdntrary assumes—and this: was so 
even before the commencement of the Constitution—the existence of individual 
rights and li ies, and steps in for regulating those rights and liberties in 
the interest of*social living. , 

That the Code of Criminal Procedure has not granted to investigating officers 
an over-riding power such as is claimed by the learned Government Pleader 
is further illustrated by the Identification of Prisoners Act passed by the Cen- 
tral Legislature in 1920. The preamble of the Act shows that its object was 
“to authorise the taking of ‘measurements and photographs*of convicta and 
others”. Among other things, the Act requires any person arrested in con- 
nection ‘with certain types of offences to allow his measurements to be taken in 
the prescribed manner on the direction of a police officer. The Act also antho- 
rises tes to direct measurements and photographs to be taken of any 
ee that .is found expedient ‘‘for the purposes of any investigation or 

under: the Code of ‘Criminal Procedure’’. Section 6 of the Act 
faked it lawful to’overcome any resistance to the taking of measurements and. 
photographs under the Act, and also makes the resistance itself an offence 
under s. 186 of the Indian Pénal Code. The Act was passed several years 
after the Code of Criminal Procedure, and it shows that the Code did not 
grant to investigating officers a general over-riding power to act in curtail- 
ment of the righta and liberties of the subject for the purpose of investigation. 

A question was raised before us whether the accused: in this case was formal- 
ly arrested before he was sought to be taken for medical examination." We did 

not find it necomsary to décide this question because, ever if „he was taken in 
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custody, the police constables: had no legal authority to require him to submit 
to medical: examination. It is obvious that the arrest and detention of a per- 

gon under:the provisions of the Criminal Procedure Code do not deprive the per- . 

son of such of his rights and liberties as are unconnected with his confinement. 

A view similar to the one which we are adopting-in this case'was taken by 
a Division Bench of the Calcutta High Court in Bhondar v. Emperor.' It was 
held in that case that it was not permissible under the Criminal Procedure 
Code to take hold of a prisoner forcibly and to examine his body medically 
without his consent for the’ purpose of qualifying some medical witness to give 
evidence in the case against him, and that any such examination without the 
consent of the accused amounted to an assault. It was further held in that 
case that the medical evidence so obtained is not admissible, but we are not 
ie ade to express any opinion as regards that conclusion. ` 

e find that the English law on this question is also the same. This can be 
seen from the following passage in Halsbury’s Laws of England, 3rd edn., 
VoL X, at p. 742 :— 

“Without the consent of a peisaner, a judge ar magistrate has no power to order an 
examination of his person, and if in pursuance of such an order an examination is made, 
the person who made the order and the person who makes the examination are guilty 
of an assault; but if the prisoner consents, even under a misapprehension as to the 
power to make such an order, the consent is an answer to the charge of assault.” 

It is thus clear that the police constables in this case were not doing their 
duty in taking the accused against his will towards the dispensary and that 
the accused cannot be convicted under 8. 358 of the Indian Penal Code. 

In view of this conclusion, we do not find it neceasary to decide whether, as 
contended by Mr. Patwardhan, the act of the police constables amounted to’ the 
exercise of testimonial compulsion and violated cL (3)-of art. 20 of the Consti- 
tution. That question may fall for determination ifthe Legislature makes a 
provision requiring 4 person to submit to medical.examination so that the evi- 
dence thus obtained may be used against him. ts 

Tt is next argued by the learned Government Pleader that, even if the accu- 
sed is not guilty of the aggravated offence under s. 8568 of the Indian Penal 
Code, his action in giving two blows to the polica constables amounts to an 
assault punishable under s. 852 of the Indian Penal Code. Now, as held above, 
it was-the police constables who initially assaulted the accused. by attempti 
to drag him forcibly to the dispensary, and primd. facies the accused had 
right of private defence against that action under s. 97 of the Indian Penal 
Code. It does not appear to us, nor was it urged before ts by the learned 
Government Pleader, that the accused inflicted more harm than was necessary 
for the purpose of preventing the constables from taking him tò a doctor. The 
learned Government Pleader, however, says that the accused was not entitled 
to act in the exercisé of the right of private defeùce because of para. 1 of s. 99, 
Indian Penal -Code, which runs as follows :— 

phare lano HIENE of orivele dalende against ti eck WAL doos int Toan a 
the apprehension of death or of grievous hurt, if done, or attempted to be dons, by a 
public servant acting in good faith under colour of his office, though that act may not 
be strictly justifiable by law.” > 
Now, the expression ‘‘good faith” as used in the Indian Penal Code has a 
technical m , for s. 52 of the Indian Penal Code says that 

“nothing is ’ to be done or believed in ‘good faith’ which is done or believed 
without due care and attention.” ' 

It is obviously the duty of all police officers to acquaint themselves with at least 
the general scope of their powers. Since the action of the police constables in 
this case was altogether outside the scope of their ț Ts, it cannot be said 
that they acted with ‘‘due care and attention’’ and therefore in ‘‘good fai 
Generally speaking, the exception contained.in the first para. of s. 99 of “the 
Indian Penal Code applies where a public servant acta irregularly in the erer- 
°° | 1, [1981] A. L R. Oal 601. 
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cise of his powers, and not where he acta outside the scope of his powers. 

The learned- Government Pleader, however, points out that the police con- 
stables were merely carrying out the order given by the head constable in 
taking the accused to the medical dispensary, and he argues that they were 
protected by the first para. of s. 99 irrespective of whether the order of the 
head constable was wholly illegal. In support of this argument the learned 
Government Pleader relies on a recent decision of a Division Bench of this 
Court in State v. Yamanappa Limbajit Now, in the first place, it cannot i 
held that the police constables were carrying out the order of the head con- 
stable in dragging the accused to the dispensary against his will. The evi- 
dence shows that the head constable had merely asked the police constables to 
take the accused to the dispensary, and that the accused offered resistance on 
the way to the dispensary in T absence of the head constable. Since the occa- 
sion to exercise force against the accused arose in the absence of the head con- 
stable, it is not correct to say that the head constable had directed the constables 
to exercise force against the accused. Secondly, even if the order of the 
head constable amounted to a direction to take the accused to the dispensary 
by force if necessary, we do not think that the mere fact that the constables 
were carrying out an order of their superior officer, however illegal that order 
might have been, had the effect of depriving the accused of the right of private 
defence. 

The decision in State v. Yamanappa Limbaji does not, in our opinion, sup- 
DOT DIR UEN In that case, the accused was & dismissed police constable, and 

he failed, even after dismissal, to vacate the quarters which had been provided 
sy him during his term of service. The District Superintendent of Police gave 
a notice to the accused to vacate the premises, and on his failure to do 0, 


resistance to the Sub-Inspector and assaulted him, and was then prosecuted 
for an offence under g. 382 of the Indian Penal Code. The Court held, relying 
on para. 1 of s. 99 of the Indian Penal Code, that the accused was not entitled 
to act in the exercise of the right of private defence. The notice issued by the 
District Superintendent of Police to the accused ealling upon him to vacate 
the premises was under s. 31(1) of the Bombay Police Act, and the subsequent 
direction of the District, Superintendent of Police the Sub-Inspector 
secure vacant possession of the premises fell er 8. 81(2) of that Act. 
Both the sub-sections of s. 31 require that the officer taking action thereunder 
should have been authorised to do so by the State Government. Now, the Dis- 
trict Superintendent of Police had an authority from the State Government, 
buat the Court found that that authority enabled the District Superintendent 
of Police to take action under s. 31(1) only, and not under s. 31(2) as well. 
It was under these circumstances that the Court held that, although the direct- 
jon of the District Superintendent of Police was not in accordance with law, 
the Sub-Inspector of Police was pee T para. 1 of s. 99 of the Indian 
Penal Code against the exercise of the right of private defence by the accused. 
The judgment of the Division Bench was delivered by Vyas J., and in the 
course of the judgment the learned Judge observed (p. 559): 
..The District Superintendent of Police’s order dated July 29, 1954, was not such 
gs would prima facie appear to be a defective or bad order. It would have been a 
different matter on the face of the ordar itself it had appeared defective or incorrect. 
If ex facie the order had been such that the Sub-Inspector should or could bave known 
that he was asked to do something which was contrary to law, tt might have raised a 
different question.. 
In another part of his judgment, with reference to the position of a public 
servant carrying out an order of his superior officer, the learned Judge said 
(p. 00A) 
..He is not expected to test and satisfy himself as to the technical propriety of 
the order which he is called upon to enforce. For instance, in this cese he could not 
1 (1085) 58 Bom. L. R. 651. 
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be expected to apprehend a fine distinction between an authorisation contemplated by 

s. 31, sub-s. (1), cL (b), and an authorisation under s. 31, sub-s. (2). He could not be 

blamed if he did not see a distinction between the scope and extent of sub-a. (1) and 

sub-s. (2) of s. 81....”. i 

It is clear that the learned Soage who decided that case did not lay down 

ey general proposition to the effect that the right of private defence cannot 
be exercised against public servants who carry out the orders of their supe- 

Hen honera manifestly illegal the orders may be. It was because the order 

the Sub-Inspector of Police was carrying out in that case was appa- 
tently lawful, but was found to be unlawful on account of a technical defec 
that the learned Judges held that the accused was deprived of the right 
private defence by para. 1 of s. 99 of the Indian Penal Code. In the present 
case, the order of the head constable, if it is construed as an order authorising 
the police constables to use force against the accused, was wholly beyond the 
powers of the head constable, and the accused had the right of defending him- 
self against the force sought to be illegally exercised against his person in 
pursuance of that order. 

The result is that the accused is not guilty either under s. 358 or under 
s. 852 of the Indian Penal Code. -Aceordingly we make the rule absolute, set 
aside the order of conviction and sentence, and acquit the accused. The fine, 
if paid, should be refunded. The bail bond is cancelled. 


Conviction and sentence set aside. 


CRIMINAL APPELLATE. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval. 
JAIRAM CHANDRABHAN MAHAR v. THE STATH.* 


Indian Penal Code (Act XLV of 1860); Sec. 300, Exception 1—Accused tried for murder 
of his wife stating that he had seen her coming out of her paramour’s house on the 


out of the house of her peramour dn the night previous to the offence, that when he 
saw her the following morning working in a fleld and questioned her about it, she 
talked to him impertinently, threatened to go and itve with her paramour and used 
foul language, that when he caught her hand she kicked him and that, thereupon, 
he lost his self-control, took out a small pen-knife and dealt five or seven blows 
with it on his wife’s person. On the question whether Exception 1 to s. 300 af the 
Code was available to the accused:— 


the meaning of that expression used in Frception 1 to s. 300 of the Indian Penal 
Code. ` 

It is extremely harardous to apply Exception 1 to s. 300 of the Indian Penal Code 
to a case like the above merely on the ground that offences against marital rights 
are made punishable in India. What has to be considered in a case of this kind is 
_whether provocation which was offered was of a kind which would cause a reason- 
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able man belonging to the same social stratum as the accused person to lose his 
power of self—controL 

Holmes v. Director Public Prosecution’ and Murugien, In re,’ referred to. 
The bare word of an accused person is not sufficient to discharge the burden of 
proof of an exception. There must be some corroboration, direct or indirect, of the 
statement of the accused person. 


Tm facts appear in the judgment. ° 
B. B. Ranade, for the appellant. 
W. B. Pendharkar, Special Government Pleader, for the respondent. 


MUDEHOLKAR J. The appellant was tried for the offence of murder of his 
wife committed at Takali, district Buldana, on or about August 20, 1957. The 
learned Additional Sessions Judge who tried the appellant convicted him under 


‘s. 802 of the Indian Penal Code but instead of awarding the maximum sentence 


awarded the lesser penalty under the law. 
It was not in dispute before the learned Additional Seasions Judge nor is it in 
dispute before us that the appellant and his deceased wife Tulsabai used to quarrel 


at often. The appellant is a resident of Telhara. Two or three days prior to 


e Akshaya Tritiya of the year 1957, the appellant along with Tulsabai and their 
children went to Takali where his mother-in-law Muktabai lived. He stayed there 
for two or three days and returned alone to Telhara. Tulsabai continued to stay 
on in Takali till her death on August 20, 1957. It may be mentioned that the 
appellant visited Takali a few days before Nag Panchami and again visited Takali 
two weeks before the Pola of that year. His object in visiting Takali was to 
induce his wife to return with him to Telhara. 

The incident out of which this appeal arises occurred during the third visit 
of the appellant to Takali. On the morning of Angust 20, 1957, the appellant 
went to a fleld at Takali where Tulsabai was carrying on weeding operations 
along with her mother Muktabai (P.W. 4), her aunt Janabai (P.W. 7), her 
sisters-in-law Renuka (P.W. 8) and Bhikabai (P.W. 9) and a number of other _ 


women and men including oe (P.W. 11) and Wasudeo (P.W. 10). 


When the appellant saw Tulsabai he talked with her. In the course of that 


‘talk he struck Tulsabai five or seven times with a knife causing serious inju- 
ries to her person as a result of which she expired on that very day. 


The appellant’s defence is that Tulsabai was a woman of loose character 


as she was carrying an intrigue at that time with one Pundya, who though a 
resident of a different had gone to Takali after Tulsabai went to stay 


there; that on the night August 19, he saw Tulsabai entering the house 
of one Purnya, a relation of Pundya, who was staying at Takali at that time, 
that he also saw Tulsabai coming out of that house at about 1 a.m. and there- 
‘after returned home; that next morning he went to the field where Tulsabai 
wis working and asked her whether she had Sone to Purnya’s house on the 
previous night; that Tulsabai thereupon said ‘‘Yes, I will go; it is my sweet 
will. If you feel it so much, then I will begin residing with Pundya’’ (sic). 
The appellant added that though he tried to persuade Tulsabai to improve her 


“ways she declined to do anything. On the contrary she said: ‘‘If you are so 


much ashamed, then get away from here. Why have you come here?’’ and 
also used foul language. This enraged the appellant and that he thereafter 
caught her hand. Tulsabai retaliated by kicking him, whereupon, he lost his 


-self-control, took out a small pen-knife which was with him and dealt five or 


seven blows with it on Tulsabai’s person. 

As already stated the appellant does not dispute the essential facta that 
Tulsabai met her death as a result of several knife injuries received by her 
and that these injuries were caused by the appellant alone. The question 
which remains to be decided, therefore, is what offence was committed by the 


appellant. 
1 (1948) 2 AN E. R. 124 " 3 [82ML G0, 
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I£ the defence of the appellant is accepted then the case would fall under 
the first Exception to s. 800 of the Indian Penal Code and the offence would 
amount to culpable homicide not amounting to murder punishable under s. 804 
of the Code. The first Exception to s. 300 of the Indian Penal Code reads 
thus: ` 

“Culpable homicide is not murder ff the offender, whilst deprived of the power of 
self-control by grave and sudden provocation, causes the death of the person who gave 
the provocation or causes the death of any other person by mistake or accident.” ` 
The question is whether the facts alleged by the appellant can be deemed 
sufficient to bring the case under the aforesaid Hxception, assuming for the 
moment that the facts were as stated by the appellant. Had the appellant 
attacked the deceased in the way he did at 1 am. on the morning between 
August 19-20, while she was coming out or after she had come out of Purnya’s 
house, the first Erception may have been available to him. But can it be 
said that that Exception was available to him later on the morning of August 
20, and that too after the appellant had slept over the provocation alleged 
to have been given to him by Tulsabai by misconducting herself. It must be 
remembered that even according to the appellant he was quite calm and col- 
lected when he talked with Tulsabai while she was working in the fleld that 
morning along with other womenfolk. According to him, Tulsabai talked to 
him impertinently and also threatened to go and even live in the house of 
Pundya whom he regarded as her paramour. 

Shri Ranade' who appears for the appellant péints out that apart from talk- 
ing in this manner the deceased kicked the áppellant and that, therefore, this 
circumstance entitled the appellant to the benefit of the First Exception to 
g. 800: It must be remembered that what the deceased did in the night was 
something far more serious than what, according to the appellant, she said 
and did in the field that morning. | the appellant was sufficiently strong 
willed not to lose his self-control even though he saw his wife coming in the 
early hours of the morning out of the house of her paramour, it is dificult to 
accept the statement that the appellant lost that power by reason of something 
less grave which happened in the -field later in the morning. Apart from 
that, it seems to us that what occurred in the field m the morning cannot ordi- 
narily be regarded as grave and sudden provocatjon to justify the killing of a 
person. We may cite the following observations from the decision in Holmes 
v. Director of Public Prosecutions! (p. 127): 

“The whole doctrine relating to provocation depends on the fact that Ht causes, or 
may cause, a sudden and temporary loss of self-control whereby malice, which is the 
formation of an intention to kil or to inflict grievous bodily. harm, is negatitved. Con- 
sequently, where the provocation inspires an actual intention to kill, or to inflict grievous 
bodily harm, the doctrine that provocation may reduce murder to manslaughter seldom 
applies. Only one very special exception has been recognised, viz, the actual finding 
of a spouse in the act of adultery. This has always been treated as an exception to the 
general rule:.. R But it hes been rightly laid down that the exception cannot be ex- 
tended,... 

“... a sudden confession of adultery without more can never constitute provocation 
of a sort which might reduce murder to manslaughter.” 

This passage has been cited by Basheer Ahmed Sayeed J. in his judgment in 
Murugien, In re.2 In the course of his judgment the learned Judge. has 
observed (at p. 15): Š 

“But it should be noted that these decisions apply to the society in England and 
countries of western culture and civilization. It is well known that in western societies, 
marital laws and violations thereof are looked upan with such (sic) greater latitude and 
the award of damage in Civil Courts would constitute sufficient redress. Adultery is 
not made punishable as tt is in our country where a more serious view js taken of of- 
fences against marital rights.” 

In our opinion, it yould be extremely hazardous to apply the first Hacep- 
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tion to s. 800 to a case of the kind we have here merely on the ground that 
offences against marital rights are made punishable by the law in Indis. What 
has to be considered in a case of this kind is whether provocation which was 
offered was of a kind which would cause a reasonable man belonging to the 
same social stratum as the accused person to lose his power of control, 
Bearing in mind the fact that adultery though frowned upon in our country 
is not uncommon in the community and bearing also in mind the fast 
that even before the law e a provision for obtaining a divorce, a custo- 
mary form of divorce has prevailed in the village communities, it would not be 
right to hold that the reaction of an Indian spouse from such a community 
would be different from that of one in the Western countries. We are, there- 
fore, of the view that the incident which the.appellant alleged occurred in the 
field on the morning of August 20, was not sufficient in law to constitute 
grave and sudden provocation within the meaning of that expression used in 
the first Kzception to s. 800. 

Apart from that, we have only the word of the appellant to the effect that 
conversation of the kind stated by him took place between him and Tulsabai 
and that in the course of the incident she kicked him after filthily abusing 
him. Now, if there was any truth in this he would have made a statement 
about it before the committing Magistrate. On the other hand, when he was 
asked by the committing Magistrate: ‘‘When the females doing the weeding 
had gone two or three fields ahead did yon deal three blows on her head with a 
daggert’? His answer was: ‘‘I did not strike her. I tried to catch hold of 
her hand and she fell down on the sickle in her hand.’’ Then he was asked: 
“After. you beat her, did she shout and did her mother Muktabai come there 

1 His answer was: ‘‘Yes, she came running.’’. To the question, 
‘When Muktabai intervened did you push her aside and deal three blows with 
the dagger on her stomach?’’, his answer was, ‘‘I do not state anything here. 
I will tell everything in Sessions Court.” 

Now, we would have expected the appellant to make a clean breast of the 
whole thing before: the committing Magistrate if in point of fact whatever he 
did was done under grave and sudden provocation. Again, in that case, he 
would have never thought it necessary to invent a false defence to the effect 
that the injuries were caused by the sickle which Tulsabai herself was holding 
in her hand. We may further mention the fact that not one of the several 
eye-witnesses examined in the case has been questioned about the conversation 
which is said to have taken place and particularly about the kicks which 

bai is said to have administered to the appellant. It is, thérefore, clear 
that the defence which was set up before-the Sessions Court was only an after- 
thought. Now, the law requires that where an accused person pleads an ex- 
ception he has to prove it. In the instant case, there is no proof. There is 
only the word of the appellant. According to Shri Ranade the word of the 
appellant should be accepted as was done in the Madras case (ott sup). We 
cannot accept the principle that in every cage the bare word of an accused 
person is sufficient to discharge the burden of proof of an exception. There 
must be some corroboration, direct or indirect, of the statement of the accused 
person. Apart from that, in the instant case, as we have already shown, the 
statements made by the appellant in his examination are patently untrue 
and cannot be accepted. Upon this view, we negative the contention of 
Shri Ranade that the offence is anything leas than murder. We, therefore, affirm 
the ees s conviction under s. 802 of the Indian Penal Code. 

He has already been awarded the lesser sentence and, therefore, there is 
nothing more that can be done. 
. The AEROS is dismissed. 


~ 


Appeal dismissed. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval. 


MANAG RAMKRISHNA RAMNATH BIDI FACTORY, 
« ANDHALGAON v. FIRST CIVIL JUDGE, IST CLASS, NAGPUR.* 
Payment of Wages Act (IV of 1936), Sec. 18—Ciwil Procedure Code (Act V of 1908), 
O. XI—Whether Authority under Act has jurisdiction to order party to make dis- 
covery of documents in his possession—Section 18 whether controlled by s. 15(3). 


The Authority under the Payment of Wages Act, 1936, has under s. 18 of the Act 
juriediction to order a party before it to make discovery of the document in his 


possession. 

The words “all the powers of a Civil Court under the Code of Civil Procedure, 
1908, for the purpose of...compelling the production of documents” in s. 18 of the 
Payment of Wages Act, 1936, refer to the provisions of O. XI of the Civil Procedure 
Code, 1908, which deals with discovery, inspection and production of documents. 

ection 15(3) of the Payment of Wages Act, 1986, does not control the powers 
granted to the Authority under s. 18 of the Act. 


Tan facts appear in the judgment. 


M. N. Phadke, for the petitioner. 
D. R. Bhagade, for opponents Nos. 2 and 8. 


Korvan J. This matter arises out of proceedings taken under the Payment 
of Wages Act before opponent No. 1 who is the Authority appointed under the 
Payment of Wages Act. 


Opponent No. 2 Hiraman, who was a bidi worker in the factory of the peti- 
tioner, made an application along with his counsel (opponent No. 8) for pay- 
ment of delayed wages.and also for compensation under the provisions of 
ss. 15(2) and (3) of the Act. The petitioner raised several defences including 
the defence that the application was barred under the provisions of the Act. 
During the pendency of the proceedings an application on behalf of opponent 
No. 2 Hiraman was moved on October 5, 1957, praying that the petitioner 
should be directed to make discovery of certain documents for the relevant 
period for which the wages were claimed. In that application Hiraman stated 
that the petitioner maintained a register of workers and a payment register 
in which the wages disbursed to the workers were mentioned. Therefore, those 
registers were relevant for deciding the quantum of the delayed wages due to 
Hiraman. The petitioner opposed this application and alleged that it was not 
made in accordance with any provision of law, that the provisions of the Code 
of Civil Procedure did not apply to the proceedings under the Payment of 
Wages Act, and that the Authority had therefore no jurisdiction to pass any 
order upon Hiraman’s application. The Authority rejected the petitioner’s 
contentions and allowed the application for discovery of documents by its 
order dated November 8, 1957. This is the order impugned in the present 
petition, 


Mr. M. N. Phadke, appearing on behalf of the petitioner, hae reiterated the 
contention that the Authority under the Payment of Wages Act had no juris- 
diction to pasa an order for discovery of, the particular documents required 
before it. The relevant provision is contained in s. 18 of the Payment of Wages 
Act, 1936. The section runs as follows :— 

“Every Authority appointed under sub-section (1) of section 15 shall have all the 
powers of a civil Court under the Code of Civil Procedure, 1908, for the purpose of taking 
evidence and of enforcing the attendance of witnesses and compelling the production of 
documenta,...” 


*Deoidal, Luly 9, 1958. Special Civil Application No. 879 of 1957, 
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Apart from any other power under s. 18, the authority has 


“all the powers of a civil Court under the Code of Civil Procedure...for the purpose 
of,..compelling the production of documents.” 


In our opinion, by these words the Legislature intended to refer to the pro- 
visions of O. XI of the Code of Civil Procedure which deal with discovery, 
inspection and production of documents. In its first eleven rules O. XI deals 
with the delivery of interrogatories, a subject with which we are not here cort- 
cerned. Then it makes provision for the discovery of documents in rr. 12 and 
18. After discovery is provided for, it deals with the subject of production 
of documents in r. 14. Then provision is made for the inspection of the docu- 
ments produced in rr. 15,17 and 18 of the Order. 


Reading the Order as a whole it seems to us clear that the provisions made 
in the Order for discovery and inspection are only provisions made in order 
to aid the production of documents before the Court, particularly the provi- 
sions regarding ‘‘discovery’’. These provisions would therefore squarely fall 
within the ambit of the words used in s. 18 of the Payment of Wages Act, viz. 
i “all the powers of a civil Court under the Code of Civil Procedure, 1908, for the pur- 

pose of...compelling the production of documents.” 

Inspection is only a step-in-aid of the final production of the documents. 
Upon this view, therefore, the Authority under the Payment of Wages Act had 
the jurisdiction to order the petitioner to make discovery of the documents 
in his possession. 

Mr. Phadke then raises another contention. He referred to the provisions 
of s. 15(3) of the Payment of Wages Act and he urged that such an order 
could only be passed after the Authority ‘‘entertained’’ the application. Sub- 
section (3) of s. 15 merely confers jurisdiction on the Authority to hear the 
application under the Act and grant certain reliefs, and it can have no refe- 
rence to the procedural power which is prescribed under s. 18. In our 
opinion s. 15 (3) of the Act cannot control the powers granted to the Authority 
under s. 18. 

In any event, it is clear upon the allegations made by the petitioner himself 
in the present petition that the Authority had ‘‘entertained’’ the application 


before it. We hold that the order passed, calling upon the petitioner to make , 


discovery of docnments*in his possession, was a valid order passed with juris- 
diction by the Authority. 
' Upen this view the petition fails and is dismissed with costa. 


Petition dismissed. 


X 
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[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval. 


_ TARABAI MADHAORAO DESHMUKH v. THE BOMBAY REVENUE 
TRIBUNAL, NAGPUR.* 

Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 8, 9, 19(2)—Lease 
terminated by landlord under s. 9(1) on ground that land required for personal cul- 
tivation—Possession delivered by leszee—ApplHcation by lessee under s. 9(6) stating 
that land leased out by landlord to another person—Matntainability of such appHca- 
Hon—Whether operation of s. 8 excluded when lease terminated on ground that lend- 
lord requiring land for personal cultivation. . 

The operation of s. 8 of the Berar Regulation of Agricultural Leases Act, 1951, 
is altogether excluded m the one case contemplated by s. 9(1) of the Act, viz. where 
the lease was terminable on the ground that the landholder requtred the land for 

~ cultivating the land personally. 

The words in s. 8(1)(g) of the Act “as provided in s. 9” only qualify the word 
“notice” occurring in that clause of s. 8(1). Therefore =. 8(1)(g) merely refers to the 
notice and its various requirements mentioned in s. 9(1) and to nothing further. It 
has no reference to the remaining sub~sections of s. 9. 

Under ss. 8(1)(g) and 9 of the Berar Regulation of Agricultural Leases Act, 1951, 
so far as termination of any lease of land held by a-protected lessee is concerned the 
landholder has two options: (a) to terminate by notice an the ground that he requires 
the land for cultivating it personally, [s. 9(1)] and (b) to terminate by notice in 
other cases, [s. 8(1)(g)]. In the former case, he need not have recourse to any 

or obtain orders of a Revenue Officer, but the right is given in such a case 

to the tenant to challenge the notice on the two grounds mentioned in s. 9(3) and in 
that event the Revenue Officer has to adjudicate in accordance with sub~es. (3) to (9) 
of s. 9, The notice in this case must fulfil the requirements of s. 9(1). In the latter 
case, the notice also must fulfil all the requirements of s. 9(1) excepting obviously the 
requirement as to the landholder requiring the land for cultivating it personally. In 
this case the landholder must obtain the orders of the Revenue Officer to terminate 
the lease. 

í . ` Uttamrao v. Sahurao? disapproved. ` 

Tru facts appear in the judgment. 


R. K. Thakur, for the petitioner. 
E. N. Deshpande, for the respondents. 


' Korvan J. The order in this Special Civil Application shall also govern the 
disposal of Special Civil Application No, 60 of 1958. The facta as also the 
points arising in both these Special Civil Applications are common and a com- 
mon argument was addressed by consent of counsel concerned. It will be sufi- 
cient to state the facts in Special Civil Application No. 59 of 1958. 

Respondent No. 4 Ganesh was a protected lessee of the petitioner. On 
December 23, 1952, the landholder gave him notice terminating his lease under 
the provisions of s. 9(1) of the Berar Regulation of Agricultural Leases Act 
on the ground that the former required the land for cultivating it personally. 
In pursuance of this notice, respondent No. 4 consented to the delivery of pos- 
session and possession was delivered to the landholder on April 1, 1953. A 
few months later, on August 23, 1954, the former protected lessee Ganesh put . 
in an application under s. 9(6) of the Act against the petitioner and three 
other persons who were impleaded because there was some dispute as to who 
was the landholder. By that application, respondent No. 4 prayed that field 
No. 111 of which he was the former protected lessee should be placed in his 
possession because the landholder had instead of cultivating the feld at home 
as stated in his notice under s. 9(1) leased it out to another person Kashirao, 


Decided, J , 91968. Special Ct Civil Application No. 60 of 1958). 
Application No. 59 of 1958 (with 1 [1988] N. L. J. 183 
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respondent No. 7. The application was heard by the Sub-Divisional Officer, 
Achaipur, who dismissed it, and in appeal the Additional Deputy Commissioner 
maintained the dismissal of the application. In second appeal a Division Bench 
of the Bombay Revenue Tribunal set aside the decisions of the Sub-Divisional 
Officer and the Additional Deputy Commissioner and allowed the application. 
mea question which arises for decision upon this petition may now be 
sta: : z 
Banon 8(1) (g) of the Act runs as follows: 

any agreement, usage, decree or order of a court of law, the 
e ee a ee a 
of a Revenue Officer made on any of the following grounds, namely—.. 

(g) he has been served with a notice by the landholder as provided in section 9.” 

Section 9(1) runs as follows: 


“Notwithstanding anything contained in section 8 the Iandholder may terminate the 

lease of a protected lessee by giving him notice in writing delivered not lees than three 
months before the commencement of the next agricultural year stating therein the 
reasons for such termination and the description of the area in respect of which it is 
Proposed to terminate the lease, tf the landholder requires the land for cultivating the 
land personally.” 
The other provisions of s. 9 ie the protested lessee a right to question the 
notice served under s. 9(1) if it ia not bona fide and also give the lessee an 
option to give up some other land than the land regarding which notice has 
been given. With these provisions we are not sean concerned. But 
B. 9(65 provides as follows: 


WE cgi reeteriog npon Rur AGA aio eniai Ete ee e aT Tease 
in accordance with this section, a landholder falls at any time during such period as 
may be prescribed to utilise the land for the purpose for which the leese was terminat- 
ed, the dispossessed lessee may apply to the Revenue Officer to put him in possession of 
the land from the commencement of the agricultural year next following; and the 
Revenue Officer shall, after hearing the landholder and making such enquiry as he 
deems fit, put the lessee in. possession of the land if he is satisfied of the faflure and 
also award him such sum by way of compensation as the Revenue Officer may consider 
sufficient.” 

-The application which was preferred was expressly made under s. 9(6) of 
the Act. The view which prevailed with the Sub-Divisional Officer as also the 
Additional Deputy Commissioner was that the landholder had taken possession 
in contravention of the provisions of the Berar Regulation of Agricultural 
Leases Act and, therefore, since the protected leasee had been dispossessed he 
could make an application under s. 19(2). This was one of the questions raised 
by Mr. R. K. Thakur appearing on behalf of the petitioner. e other ques- 
tion raised by Mr. Thakur was that in the present case the landholder had not 
terminated the lease under the provisions of s. 9(1) and therefore s. 9(8) 
would be inapplicable. He urged that the termination was with the consent 
of the protected lessee and not under the orders of a revenuo officer as requi 
by s. 8(1)(g) read with s. 9(1) and therefore an application under s. 9(8) 
would not lie. He has derived support for his contention from a decision of 
the Bombay Revenue Tribunal in Uttamrao v. Sahurao.! The view which the 
Bombay Revenue Tribunal has taken in the present case is however directly 
contrary to the view taken in that case. 

An examination of the provisions of as. 8(1)(g) and 9(2) independently of 
each other no doubt reveals an apparent conflict between the two provisions: 
Section 8(1)(g) enjoins that a lease of a protected lessee shall not be terminat- 
ed except under orders of a Revenue Officer, while s. 9(1) lays down no such 
condition but, on the other hand, permits termination of a lease by giving thé 
protected lessee a notice in writing delivered under certain conditions, 
Mr. Thakur urged that since s. 9 is referred to in s. 8(1)(g) the provisions of 
s. 8(1)(g) would govern s. 9(1) and therefore in the present case since thé 


1 floss] N. L. J. 182. ` e e 
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lease was not terminated under orders of a Revenue Officer but only by private 
treaty the provisions of s. 9(6) would not be attracted. That was also the 
construction placed on these provisions of law by the Bombay Revenue Tribunal 
in Uttamrao v. Sahurao. . 

It is no doubt true that s. 8(1)(g) lays down as one of the conditions for the 
termination of a lease, that a notice shall bave been served by the landholdèr 
- as provided in s. 9; but s. 9 makes no reference to the obtaining of orders of a 
Revenue Officer for the termination of a lease as such except in the case pro- 
vided in s. 9(3).where the tenant has to initiate certain proceedings. 

In this apparent conflict it seems to us that the decisive provision is contain- 
ed in the opening clause of s. 9(1). The provisions of s. 9(1) are preceded by 
the non-obstante clause ‘‘Notwi ding anything contained in section 8” 
and having regard to the normal purpose of such a clause we must give it due 
effect. It seems to us that it was clearly the intention of the Legislature to 
exclude the operation of s. 8 altogether in the one case contemplated by s. 9(1), 
viz. where the lease was terminable on the ground that the landholder required 
the land for cultivating the land personally. The reason for such an exclusion 
is not far to seek because that particular ground of termination of the lease is 
specifically and in great detail dealt with exclusively in s. 9. Therefore, so 
far as that particular ground of terminating a lease of a protected lessee is 
concerned, the Legislature obviously intended that the provisions of s. 9 should 
operate untrammelled by the provisions of s. 8. This does not mean as was 
held in Uttamrao’s case that upon this interpretation the lessee would be left 
to the mercy of the landholder. The lessee has a valuable protection still con- 
fered on him. The protection is that he can apply under s. 9(3) that the notice 
is not bona fide or that he should be permitted to give up some other land in 
lieu of the land mentioned in the notice. - 

It was then argued that if this be the interpretation of s. 9(1) then s. 8(1) (g) 
would be deprived of all meaning because s. 8(1)(g) states, as one of the 
grounds for terminating a lease under orders of a Revenue Officer, that the 
lessee ‘‘has been served with a notice by the landholder as provided in sec- 
tion 9.” The argument is that the words ‘‘as provided in section 9’’ show 
that the whole of s. 9 would apply and therefore s. 9 is subject to s. 8. 

We cannot accept this contention. The words in s. 8(1)(g) ‘‘as provided in 
section 9” only qualify the word ‘‘notice’’ occurring in that clause of s. 8(1). 
Therefore s. 8(1)(g) merely refers to the notice and its various requirements 
mentioned in s. 9(1) and to nothing further. It has no reference to the remain- 
ing sub-s. of s. 9. 

We are unable to accept the interpretation of the non-obstante clause in s. 9 
as given in Uttamrao v. Sahurao. 

The cumulative effect of the provisions of s. 8(1)(g) and s. 9 indicate that so 
far as termination of any lease of land held by a protected lessee is concerned 
the landholder has two options: (a) to terminate by notice on the ground that 
he requires the land for cultivating it_ personally e 9(1)] and (b) to terminate 
by notice in other cases, [s. 8(1)(g)}. In the former case, he need not have 
recourse to any authority or obtain orders of a Revenue Officer, but the right 
is given in such a case to the tenant to challenge the notice on the two grounds 
mentioned in s. 9(3) and in that event the Revenue Officar comes into the pic- 
ture and he has to adjudicate in accordance with sub-se. 8 to 9 of s. 9. The 
notice in this case must fulfil the requirements of s. 9(2Z) ie. (i) it must be in 
writing, (ii) must be delivered not leas than three months before the commence- 
ment of the next agricultural year, (iii) state therein the reasons for termina- 
tion, (iv) the description of the area, in respect of which it is proposed to ter- 
minate the lease, and (v) the fact that the landholder requires the land for 
cultivating the land personally. 

In the latter case, the notice also must fulfil all the above requirements 
excepting obviously the Sth requirement mentioned above. That, in our opi- 
nion, is the’only meaning of s. 8(1) (g). In that case it is the Jandholder who 
must obtain the erdera of the Revenue Officer. 
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ia saaan Tor a “dintinieaishitng bawen tha Gwo.sategutine ah oaa 
tion by notice are not far to seek. Under general law, in the absence of a con- 
tract to the contrary a landlord can always terminate a lease by notice. The 
rule is recognised by the Act, but is qualified. Where the landlord needs the 
land for his own cultivation, the Act does not go so far as to say that his needs 
sHáll be subordinated to the needs of the tenant. In such a case the landlord 
may: take back the land by his own volition by giving a notice subject only to: -~ 
the safeguards in favour of the lessee in s. 9(3). But where the landlord 
desires to eject the lessee when he does not need the land for himself but on 
' other grounds (and it is to be noted that cls. (a) to (4) all contemplate some 
case or the other where the tenant is at default or blaineable) then the proce- 
dure is more stringent and the landlord cannot evict without an order from 
a Revenue Officer: 

The Berar Regulation of Agricultural Leases Act was only passed to pro- 
vide for long term ‘leases of agricultural land, to ensure fixity of tenure in the 
interest of efficient agriculture in Berar. It gave lessees certain additional 
rights, protected them: against rack-renting and indiscriminate ejectment- but 
certainly contained nothing to abrogate the law relating to landlord and tenant 
as it stood prior to its enactment. We cannot conceive that it was the inten- 
tion of the Legislature to make’ it impossible for a landholder to terminate 

- voluntarily a tenant’s lease under any circumstances. That. i .18 also Inconsistent 
with the object of the legislation. 

We hold, therefore, that in the present case the application, made by Gan 
the protected leases under s. 9(6) was correctly made under that provision o 
poe even though the.lease was not terminated by the orders of a Revenue 

cer, 

Another contention urged on behalf of the petitioner by Mr. Thakur related 
to limitation, That question no longer remains for decision in the view we 
have taken. 

In the result, therefore, we affirm the decision of the Bombay Revenue Tri- 
bunal in both the cases and dismies both the Special Civil Applications with 
costs. : 

Applications dismissed. 


[RAJKOT BENCH] 


Before Mr. Justice Shah and Mr, Justice Shelat. : 


K. 8. DIGVIJAYSINHJI HAMIRSINHJI v. NANJI SAVDAS.* 

Saurashtra Land Reforms Act (XXV of 1951), Secs. 2(15), 12, 18, 19, 20, 28(1), $9—Landd 
granted as ‘giras by former Ruler of State to petitioner continued by United State 
of Saurashtra on condition that petitioner not to evict tenants on lands—Government 
of Saurashtra by notification under Act declaring petitioner ‘girasdar’ and incorpo- 
-rating jn notification condition that petitioner. not to evict tenante—Application by 
petitioner for allotment of “gharkhed land” under s. 19 of Act—Whether petitioner's 
application could be granted—Whether there is conflict between s. 12 and s. 18— 
Whether Government can impose restrictions upon rights of gtrasder. - 


The former Ruler of a State in Saurashtra granted certain agricultural lands as 
‘gira’ to the petitioner who was a junior member of the ruling family. After the 
administration of the State was taken over by the United State of Saurashtra, an 
agreement was arrived at between the Ruler and the Government of India under 
which the lands were regarded as lawfully granted to the petitioner but subject to 
the restriction that the grantee was not to evict the tenants on the lands. After the 
coming into force of the Saurashtra Land Reforms Act, 1951, the Government of 
“2 „Saurashtra by,a notification dated July 20, 1954, declared the petitioner a girasdar — 
-, subject to the provisions of s. 18 of the Act, and conditions tmposed by. the Govern- 


-` *Deoided, August 12, 1958; Special Civil Apploation No. 58*of 1987." - - 
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ment of India that he could not evict tenants were incorporated in the notification. 
_ In the meanwhile on March 21, 1952, thé petitioner applied for an order of allot- 
ment of “gharkhed land” under a. 19 of the Act read with r. 4. On the question 
whether the petitioner's application could be granted:— 

Held, that as the condition incorporated in the agreement arrived at between the 
Ruler and the Government of India was accepted by the petitioner, who had know- 
ledge of it, it enured for the benefit of the tenants for whose benefit it was imposed, 

° that as the notification which declared the petitioner a girasdar, expresaly pre- 

` served the rights of the tenants and imposed a disability upon the petitioner pre- 
venting him from evicting the tenants in the lands of which he was declared a 
girasdar, that declaration also enured for the’ benefit of the tenants under s. 18 of 
the Saurashtra Land Reforms Act, 1951, and ~ 

that, therefore, the petitioner’s application could not be granted. 

The rights which a tenant has and which are not limited or abridged under s. 18 
of the Saurashtra Land Reforms Act, 1951, are to be regarded as enforcsable so long 
as the tenancy is subsisting. Therefore, where there is statutory determination of 
tenancy under s. 12-of the Act as a result of an order of allotment of land to the 
gtrasdar passed. by the Mamlatdar, the gtrasdar becomes an occupant of the land 
under s. 88 of the Act and the rights of the tenant holding that land are extinguished. 

There is nothing in the Saurashtra Land Reforms Act, 1951, which requires the 
Government when declaring a landlord a girasdar, not to impose any conditions 
upon him, or not to declare the rights of the tenants in thè land of which the land- 
lord is declared a girasdar. 


Tue facts appear in the judgment. 


A. R. Bazi, for the applicant. 

C. N. Shah, for opponents Nos. 1 and 7. 

B.D. Shukla, for opponents Nos. 2 to 6, 17, 18. 

B. È. Sompura, Special Government Pleader, for opponents Nos. 26, 27. 


SHAH J. This Special Application raises a question as to the interpreta- 
tion of certain provisions of the Saurashtra Land Reforms Act, No. XXY of 1961. 
The lands in dispute were within the jurisdiction of the former Virpur State. 
One Hamirsinhji Thakore of Virpur died in 1937, leaving him surviving 
his son Dilipsmhji who succeeded to the Virpur Gadi according to the 
custom of primogeniture. Dilipsinhji died in the year 1945 and he was suc- 
ceeded to the gadi by his son Narendrasinhji. On June 1, 1947, Narendra- 
sinhji granted certain agricultural lands as ‘“‘giras’’ to the petitioner Digvijay- 
sinhji who was the grantor’s paternal uncle. These lands were situate in the 
villages of Matiya and Gunda. On February 11, 1948, an exchange was efect- 
ed between Narendrasinhji and the petitioner whereby. the lands in Matiya and 
Gunda were returned to Narendrasinhji and ip Petitioner was granted certain 
lands at Kharedi which are the subject-matter of this petition. On February 17, 
1948, entries were posted in the ‘‘Hak Patrak’’ of the Virpur State which evi- 
denced the grant of the lands to the petitioner. On March 8, 1948, the adminis- 
tration of the Virpur State was handed over.to the United State of Saurashtra. 
In February 1949, Mr. V. P. Menon, Secretary to the Ministry of States, 
Dominion of India, held a conference at Jamnagar to discusa the questions 
relating to private properties of the Rulers and certain formulm were 
evolved for granting recognition to the claims of the erstwhile Rulers to their 
private properties. Thereafter an agreement was arrived at between Narendra- 
ginhji and the Government of India, under which the lands at Kharedi were 
regarded as lawfully granted to the petitioner but subject to the restriction 
that the grantee was not to evict the tenants on the lands. The arrangement 
between the Government of India and Narendrasinhji was set out in a letter 
dated November 2, 1949, which states inter alia :— 

“According to the Jamnagar Confererice decision as this grant was an exchange, tt 
was acceptable after verification regarding reasonableness of the exchange. It having 
been decided on enquify that the exchange was reasonable, the grant is accepted sub- 
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ai le ay en i Sool np AR as assessment, (b) to see 
that no cultivator shall be evicted from the land.” 

The letter also requested that intimation be given to the petitioner about the 
assessment charged under the agrarian law and that he should be put in pos- 
session of the land subject to the liability specified in the letter. 

The Saurashtra Land Resumption Ordinance No. 84 of 1949, making provi- 
gion for resumption of certain lands was issued by the Raj Pramukh in 1949. 
It is undisputed, however, that the lands in dispute in this application are ndt 
included in the schedule to that Ordinance. The State of Saurashtra then 
passed the Saurashtra Land Reforms Act, 1951, which was enacted for - 

“improvement of land revenue administration and for ultimately putting an end to 
the Gtrasdari system” 
and i : 
“to regulate the relationship between the Girasdars and their tenants and to enable 
the tenants to become occupants of the land held by them and to provide for the 
payment of compensation to the Girasdars for the extinguishment of their rights.” 
The expreasion ‘Girasdar’ by a. 2(15) of that Act, defined as meaning any 
talukdar, bhagdar, Bhagat cadet or maleren and included any person whom 
the Government may, by notification in the Official Gazette, declare to be a 
Girasdar for the purposes of this Act. The petitioner, though a junior member 
of the Virpur family, was not a girasdar as.a cadet bhayat or mulgirasia. 
On January 29, 1954, the Government of Saurashtra declared the peti- 
tioner for the purposes of the Act, a ‘‘girasdar’’ but subject to the provi- 
sions of g. 18 of the Act. By a notification dated July 20, 1954, the earlier 
notification of January 29, 1954, was clarified and it was recited that the 
petitioner was declared a girasdar subject to the provisions of s. 18 of the Act, 
Le., conditions imposed by the Government of India that he cannot evict 
tenants; should be incorporated in the notification. In the meanwhile, the peti- 
tioner had applied on March 26, 1952, for an order of allotment of ‘‘gharkhed 
land” under a. 19 of the Land Reforms Act read with r. 12. The applica- 
tion was resisted by the tenants, who contended that in the lands in dispute, 
they held ‘‘Chav’’ ight They also contended that the petitioner was not 
a ‘‘girasdar’’ and that in any event he could not evict the tenants. The Mam- 
Jatdar negatived the contention of the tenants that they held Chav rights in 
the village Kharedi. - He observed that the notification issued by the Govern- 
ment on July 20, 1954, only disabled the girasdar from evicting any tenant, 
but when the petitioner was declared a girasdar by the Government ‘‘for the 
“purposes of the Land Reforms Act,” he was entitled to all the privileges of a 
girasdar under the provisions of that Act; and that the condition attached to 
the declaration of status of the girasdar being of a date anterior to the enact- 
ment of the Act, only epee erated to disable the girasdar from evicting the tenants 
but did not disentitle to the advantages conferred upon him by the Act. 
The Mamlatdar then proceeded to award to the petitioner land out of the 
holdings of four tenants. Those tenants were Kanbi Sava Uka, Kanbi Lala 
pees Kanbi Ruda Bhawan and Kanbi Naran Kala. Against the order pass- 

by ths Mamlatdar, an appeal was preferred to T Deputy Collector, Eastern 

preg Ealar. The Deputy Collector agreed with the view of the Mamlatdar 
that the tenants were not holding ‘‘Chav’’ rights. He further held that -there 
was a difference between eviction and allotment, and inasmuch as‘ the petitioner 
was not seeking to evict the tenants by exercising the right as a landlord but 
was seeking to avail himself of the statutory right created in his favour’ by 
virtue of the order of allotment, the restriction imposed by the notification 
dated January 29, 1954, and amended by notification dated July 20, 1951, 
-was ineffective. The tenants then applied in revision to the Revenue 
Tribunal against the order by the Deputy Collector. The Tribunal 
disagreed with the view of the Mamlatdar and the Deputy Collector on the 
effect and interpretation of the notification dated January 29, 1954, as amend- 
ed, and observed that as the petitioner had knowledge of the restriction imposed 
under the agreement incorporated in the letter dated Ngvember 2, 1949, the 
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agreement was binding upon him, and the lands were ‘allotted to him subject 
to the conditions which were on his behalf assented to by the Ruler of Virpur. 
They further observed that the righta in the land granted to the petitioner by 
his declaration as a girasdar were restricted by conditions which were imposed 
under the letter dated November 2, 1949, which incorporated the agreement 
between the Government of India and the Ruler of Virpur and also by the 
conditions which were imposed under the notification dated January 29, 1954, 
as amended, and the petitioner was accordingly incompetent to evict the 
tenants who were entitled to take advantage by virtue of s. 18 of the Land 
Reforms Act, of the conditions imposed upon the petitioner. They, therefore, 
held that the petitioner was not entitled to any ‘‘gharkhed’’ land from the 
tenants whose lands were included in the letter dated November 2, 1949. The 
Tribunal then proceeded to consider whether the tenants had ‘‘Chav’’ rights; 
and they agreed with the view of the Mamlatdar and the Deputy Collector on 
that question. On the view taken by them that the rights of the petitioner were 
restricted by the grant made to him and by the notification declaring him a 

he was not entitled to evict the tenants on allotment in his favour of 
lands referred to in the letter dated November 2, 1949, the application of the 
petitioner was dismissed. The petitioner has applied to this Court challenging 
the correctness of that order under art. 227 of the Constitution. 


It is urged by Mr. Daxi on behall of the ‘patitioney that a pirsedax under the 
Land Reforms Act has a statutory right to get an order of allotment of land 
for personal cultivation, and the restriction, if any, imposed upon his rights as 
a landlord vanish when the order of allotment is made in his favour by the 
Mamlatdar, and that the statutory rights of the girasdar cannot by executive 
ordera of the Government be restricted or limited in the absence of an express 
provision in the statute authorising the Government in that behalf. In other 
words, it is urged, that the rights of the tenants in the lands before the enact- 
tment of the Land Reforms Act must be regarded as subject to the rights con- 
ferred by statute upon the girasdar, and once the Mamlatdar, in exercise of his 
powers under Chap. IV of the Land Reforms Act, allots any land for per- 
sonal cultivation to a girasdar, the rights of the tenants in the land are 

In order to appreciate the contention it may be necessary to refer to certain 
-provisions of the Land Reforms Act of 1951. We have already referred to the 
definition of the word ‘Girasdar’ in s. 2(15) of the Act. By a. 3, it is provided 
-that the Act is to override all other laws except as otherwise provided by the 
Act. By s. 6, the persons who are lawfully cultivating the'land belonging to 
-a girasdar are, for the purposes of the Act, to be deemed tenants. By s. 12, 
provision is made for termination of tenancies. Termination may take place 
-on account of default on the part of a tenant or some act done by him which is 
destructive or permanently injurious to the land comprised in his holding, or 
by reason of his sub-letting or using the land for purposes other then agricul- 
‘tural. It is also implicit in s. 12 that tenancy may be determined in accordance 
with the provisions of Chap. IV which deals with allotment of lands. Section 18, 
-on which reliance has been placed by the Tribunal provides that: 

“Nothing contained in this Act shall be construed to limit or abridge the rights or 
privileges of any tenant under any usage or law for the time being in force or arising 
-out of any contract, grant, decree or order of a Court or otherwise howsoever.” 
‘Chapter IV deals with allotment of land to a girasdar for personal cultivation. 
“By s. 19 it is provided that any girasdar may, at any time within four months 
-from the date of the commencement of the Saurashtra Land Reforms Act, apply 
+o the Mamlatdar for allotment to him of land for personal cultivation. Bec- 
-tion 20 contemplates that an enquiry shall be made by the Mamlatdar on the 
.application of the Girasdar, and authorises that officer to make, an order of 
allotment of land for personal cultivation. Under sub-s. (1), the Mamlatdar 
is required to issue notice to the tenant or tenants concerned and to give them an 
<opportunity of beings eheard and to make enquiry in the manner prescribed. By 
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sub-s. (2) it is provided that the Mamlatdar, having due regard to provisions 
of the Chapter, may pass an order allotting to a girasdar such’ land ‘as may 
be specified in the order. By sub-s. (3) it is provided that the Mamlatdar shall 
issue occupancy certificate to a girasdar in respect to his gharkhed and the land, 
if any, allotted to him. Then a disability is imposed by sub-s. (4) upon the 
girasdar. He is hibited from obtaining possession of any land held by a 
tenant otherwise A he in accordance with an order under sub-s.‘(3). Section 21 
provides, insofar as it is material, that a girasdar of class A or class B shail 
be allotted land for personal cultivation so that added to the area of his ghar- 
khed estate and of khalsa land, if any, in his possession, the total area does 
` not exceed the prescribed area. The remaining provisions of that Chapter 
arè not material in this application. The scheme- of Chap. IV is that a giras- 
dar has a statutory right to obtain land for personal cultivation to the maximum 
extent permissible under s. 21 and for that purpose he may make an appli- 


cation to the Mamlatdar and obtain an order. from that officer allotting to him ` 


from his tenant land for personal cultivation. Chapter V deals with acquisi- 
' tion of occupancy rights by a tenant and by s. 28, cl. (1), a tenant is authorised 
to acquire occupancy rights in his holding on payment of such amount as may 
be equal to six times'the assesment payable in respect of agricultural lands 
msluded : in his holding, by making an application in the prescribed fotm to the 
Mamlatdar. Section 29 contemplates the holding of an enquiry by thè Mamlatdar 
and s. 30 provides for the issue of an occupancy certificate to the tenant. Sec- 
tion 81 sets out the consequences of the issue of an occupan certificate to a 
tenant. By cl. (a), a tenant in respect of the holding for which a certificate 
has been issued, becomes an occupant directly from the State and has all the 


rights and is subject to all the obligations of an occupant under the Act and ` 


under the Code in respect of the holding. Section 82 provides that occupancy 
certificate issued under s. 30 shall be effective from the date specified therein. 
There is, however, g proviso to cl. (b) which states that where any agricultural 
land or any portion thereof is allotted to a girasdar under the proviaions con- 
tained in Chap. IV, either before or after the date on which an occupancy 


certificate issued to a tenani in respect of such land-or-a portion thereof . 


has become effective under this section, the gecupancy certificate issued 
to a tenant in respect of such land or portion thereof shall be deemed to have, 


` and to have ‘always had, no effect whatsoever and certain consequences shall 


then ensue. Section 50, provides for execution of orders for awarding possession 
or restoration. of possession. The order of the Mamlatddr has to be enforced 
as if it is a decision of the Mamlatdar under Ordinance No. 52 of 1948. In our 
judgment the combined effect of the provisions of the Act is that tenants who 
are in possessioni of land to which the Act applies are entitled: subject to certain 
exceptions on payment of the amount prescribed by s. 28, to be declared ocou- 
pants. -A girasdar is entitled under the Act to claim certain minimum area as 
Thackhed land, ie., land for his personal cultivation: and to the extent to which 
rights are erred upon the girasdar by the Act, the protection which is con- 
res upon the tenants and rights conferred upon them, are restricted. 
A girasdar, either when so declared or by virtue of his status as defined in 
s. 2, cL (15), may make an application for obtaining an ordar for allotinent of 
land for personal cultivation. When an order of allotment is made, the rights 
which the tenante hold in the land, will be extinguished. That is made abun- 
dantly clear by the proviso to cL (b) of s. 82. Section 18, however, provides that 
the rights of occupancy of the tenants which are acquired under any usage or 
law for the time being in force or arising out of any contract, grant, decree ot 
order of a Court or otherwise howsoever, are not to be Limited or abridged by any- 
thing contained in the Act. Prima facie, there may arise a conflict between 
s. 18 and the effect of the order which the Mamlatdar might pass under s. 20 
and the consequences which may ensue by reason of the provisions contained 
in's. 89. But that conflict, in our judgment, is resolved on the view that thé 
rights which a tenant has and which are not to be limited or abridged, are to 
be regarded as enforceable so long aa the tenancy is subsisting. That view is 
* e : 


« 
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supported by the provision contained in s. 12. The Legislature has in s. 12 set out - 


the circumstances in which a tenancy may be determined and the procedure for 
determination of tenancy. Section 12 contemplates determination of tenancies 
at the instance of.the landlords and also by statutory operation. Section 18 
cannot be isolated from the other provisions of the Act. It is then reasonable 
to hold, reading ss, 12 and 18 together, that so long as the tenancy subsists, the 
rights of tenants are not to be limited or abridged notwithstanding anything con- 
téined in the Act. Mr. Baxi is, therefore, right in contending that ordinarily 
there is a statutory determination of tenancy by virtue of allotment of land to 
a girasdar. It is clear that from the order of allotment flows the consequence 
that the girasdar becomes entitled to obtain possession of the land allotted con- 
sistently with the order of the Mamlatdar and the girasdar becomes, by virtue of 
the provisions of s. 89, an occupant of the land, and the rights of the tenants 
holding that land are 

But, m our view, in the present case, the rights of the tenants which have 
been declared under the letter dated November 2, 1949, and further confirmed 
by the order declaring the petitioner a girasdar on January 29, 1954, as amend- 
ed by order dated July 20, 1954, must prevail. The petitioner claims to be a 
grantee from the Ruler of Virpur. During the course of the negotiations for sur- 
render of the former Virpur State, the lands at Kharedi were given to the peti- 
tioner by the Ruler in exchange for the lands at Matiya and Gunda. Ultimately 
an arrangement was arrived at between the Government of India and the Ruler 
of Virpur whereby the exchange was upheld but subject to, the restriction that 
the grantee was not to evict the tenants.. The Revenue Tribunal has found that 
the petitioner had knowledge of this condition; and if knowing this condition 
he agreed to accept and continued to accept the benefit which was reserved to 
him under the-Merger Agreement, it is not, in our judgment, open to peti- 
tioner to contend that he is not bound by the condition which was imp The 
condition incorporated in the letter dated November 2, 1949, having been accept- 
ed by the petitioner it must enure for the benefit of the tenants for whose 
benefit it appears to have been imposed. Mr. Baxi urged that even if the autho- 
rity or right conferred upon the petitioner under the agreement dated Novem- 
ber 2, 1949, was restri once the Land Reforms Act of 1951 was passed, the 
Tights and obligations of the parties have to be adjudged im the light of the Act 
and not in the light of the agreement incorporated m the letter. But by the 
very notification declaring the petitioner a girasdar, the rights of the tenants 
have been expressly preserved and a disability is imposed upon the petitioner 
which prevents him from evicting the tenants in the land of which he was 
declared a girasdar. That declaration also enures for the benefit of the tenants 
under s. 18 of the Act. 

We are unable to accept the argument of Mr. Baxi that it is not open to the 
Government to impose any restrictions upon the rights of a girasdar. In our 
judgment, there is nothing in the Act which requires the Government when 
declaring a landlord a girasdar, not to impose any conditions upon him, or not to 
declare the extent of the righta of the tenants in the land of which the landlord is 
declared a girasdar. If by the very terms of the declaration the petitioner was 
incompetent to terminate the tenancy of tenants of the land of which he is 
declared a girasdar, we are of the view that he cannot achieve that object by 
obtaining an order ‘tor personal cultivation of the land of tenanta who are by 
tenure, grant or contract protected from eviction. We are, therefore, of the 
opinion that the Tribunal was right in holding that the land of the tenants who 
were protected from eviction could not be allotted to the petitioner for personal 
cultivation. In .that view of the case, -this application fails and the rule is 
discharged 


with costa. 
Rule discharged. 


I.R. 


d 
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Before Mr. Justice Shah and Mr. Justice Shelat. 
KANBI CHHAGAN MANJI v. AHER JIVA MALA.* 


| 


Saurashtra Barkha Abolition Act (XXVI of 1951), Secs. 8(1) &.(2)(a),t 10—Tenant de- 
prived of entire or part of land in his possessign under s. 8(1)—Whether tenant can 
pre-empt purchaser of land from barkhalider—Right of tenant to pre-empt whether. 
conditioned by his being in occupation of land adjacent to land sought to be pre- 


empted, 


A tenant who is deprived of poasession of land under s. 8(1) of the Saurashtra 
Barkhali Abolition Act, 1951, whether it is the entire area of the land in his occu- 
pation or a part of the land, may pre-empt a purchaser of the land from the barkhali- 
dar, ee een eee ee 
allotting the land under s. 8(1) of the Act is passed. 


Tue facta appear in the judgment. 


V. G. Hathi and R. C. Trivedi, for the petitioner. 
J. R. Nanavaty and 8S. K. Dodia, for the opponents. - 


Suan J. One Sindhi Piru Adam was a barkhalidar of a piece of land ad- 


measuring 8 deres and 6 gunthas bearing survey Nos. 104 and 480 of -Agatarai. 


The barkhalidar applied to the Mamlatdar under 8. 8 of the Saurashtra Barkhali, 
Abolition Act XXVI of 1951, for allotment of land for personal cultivation, and, 


an order was 


passed allotting to him the entire area of the land, survey Nos. 104 


and 480, and the barkhalidar was put in posseasion thereof. The barkhalidar 
then sold the land to Aher Jiva Mala and Aher Mulji Gokal. The ‘petitioner, 


who wês a tenant on the land before he was 


in ‘consequence of the 


dispossessed 
allotment, then applied to preempt the land sold to opponents Nos. 1 and 2. 


~ He claimed to exercise the right conferred upon him.by s. 8(2)(a) of the Bar- 


khali Abolition Act. ‘The Mamlatdar granted the application of the petitioner. 
- In appeal to the Deputy Collector, the order passed by the Mamlatdar was 


confirmed. 


Against that order, a revision application was filed before the 


Revenue Tribunal. The three Members who constituted the Revenue ‘Tribunal 
differed in their ultimate conclusion. Two of the Members were of the view 
that in order that the right to preempt a sale or lease of.land by the Barkhali- 


dar can be exercised: under s. 8 


2) (a), the tenant must establish that he is in 


possession of a part of the land which was originally occupied by him as a tenant. 
if with the tenant no land out of his original holding has remained, the right to 
pre-empt cannot be exercised. The third Member of the Bench was of the view 


«that the object of the Act was to settle bona, 
* tenants on-the land, and if the interpretation of the word ‘pre-emption’ in the Act 


girasdars as well as bona fide 


was given as suggested by the majority of the Bench, that ‘‘would fundamental- 
ly defeat tho purpose of the Act and would have grave and serious implications.’’ 
He was, therefore, of the view that the order passed by the Mamlatdar and the 


Deputy Collector should be confirmed. 


“Decided, August 12, 1968. Special Civil: 


Application No. 19 of 1958. 
gh reny section runs thus: 
and clas personal cultéwation— 
in whose estate the 


shall be allotted land for darn cultivation 


“In the following- 


a 


The Revenue Tribunal, in accordance 


and Khalsa Land in his possession, if an 
(o) if there still remains Barkhall: 


* ted shall not exceed one economic holding. ’ 


(2) (a) The Barkhalidar in respect: of 
lænd allotted to him for cultivation 
under sub-section (1), and the tenant in respect 
of land allowed to remaiń in his pomsemion 
mader ths Sed lee aat ala ie ocean 
tight of preemption for ten years for lease 
or nae at wee ba determined by. the 
repens under the rules made under this 


1958.) CHHAGAN MANJI v. AHR JIVA (A.0.5.}-—Shah J. 51 


with the decision of the majority of the- Members, set aside the order passed 
by the Deputy Collector and.diamiased the application filed by the petitioner 
for preemption. The petitioner has applied to thia Court under art. 227 of 
the Constitution. 


Now the Saurashtra Barkhali Abolition Act of 1951 was passed, as the pre- 
amble of the Act states, to. ‘‘provide for certain measures for the abolition of 
Barkhali tenure” and ‘‘for improvement of the land revenue administration 
and for agrarian reforms.’ Thé object of the Act is to abolish barkhali tenure 
and to confer updn the tenants the ‘rights of occupancy. By s. 10, right is 
conferred upon every tenant, after commencement of the Act, to apply to the 
Mamlatdar for acquiring occupancy rights in respect of his holding. But the 

with a view to make equitable distribution of land between bar- 
Khalidars and their tenants, has enacted that certain barkhalidars possessing 
small holdings may be allotted land from their tenants for personal cultivation. 
That provision is to be found in s8. 8, sub-s. (1) whereof provides that a bar- 
kKhalidar in whose estate the agricultural land is equal to two economic holdings 
or less and who is not a Chakariat, Dharmada institution, or Jivaidar for life, 
shall be allotted land for personal cultivation in the following manner :— 
(a) -ach of his tenants shall first be given half an economic holding, including 
any khalsa land in possession of such tenant; (b) if there remains any barkhali 
land, the barkhalidar shall be given land to make up half an economic holding, 
including gharkhed and khalsa land in his possession, if any; (c) if there still 
remains any barkhali land, it shall be divided half and half between the bar- 
Khalidar and the tenant. Evidently, this sub-section applies only in a case 
where the holding of a barkhalidar is two economic holdings or leas. By sub- 
s. (2), cL (a), a right exercisable within ten years (of allotment or the 
issue of occupancy certificate) to preempt a sale or lease is conferred. We must 
confess that the phraseology which the Legislature has chosen to use is some- 
what ungrammatical and inappropriate and appears more to conceal its import 
than to express it. Subsection (2), cl. (a), provides that the barkhalidar in 
respect of land allotted to him for personal cultivation under sub-s. (1), and 
the tenant in respect of land allowed to remain in his possession under the said 
sub-section, shall have a mutual right of preemption for ten years for lease 
or sale at a price to be determined by the Mamlatdar under the rules made in that 
behalf by the Act. We find it difficult to ascertain the precise implication of the 
expressions ‘‘in respect of’’ and ‘‘shall have a mutual right of’. It was urged 
by Mr. Nanavaty, who appears ón behalf of the transferees from the barkhali- 
dar, that the Legislature intended to confer upon the barkhalidar, who has 
possession of land allotted to him for personal cultivation and the tenant who 
is allowed to remain in possession of the land under. sub-s. (1), a right to pre- 
empt a sale or lease of land which is part of or is contiguous to the land allotted 
to the Barkhalidar or allowed to remain in the posseasion.of the tenant. In 
other words, tt is urged, that if out of a unit of land a part is allotted under 
s. 8 to the barkhalidar and tlie balance remains with the tenant, on sale or 
lease.of'the holding the transferee from the barkhalidar or the tenant may be 
pre-empted for the benefit of thé remaining land-of the tenant or the barkhali- 
dar. However forso construing, sub-s.. (1) may have to be entirely rewritten, 
and several clauses added thereto. Again there is nothing in the provision 
either express or implied which supports the view that the right of preemption. 
can be exercised only by a contiguous owner. Evidently,- the sub-section 
confers the right of pre-emption both upon a bþarkhalider and a tenant. 
The section may -be divided into its two component parts: (1) the bar- 
khalidar, in respect of the land allotted to him for personal cultivation under 
sub-s. (1), shall have a right of pre-emption for lease or sale, and (2) the 
tenant, in respect of the land allowed to remain in his possession under the 
said sub-section, shall have a right of pre-emption for lease or sale. If the 
barkhalidar is given a right of pre-emption for the benefit of the land allotted 
to him for personal cultivation, the first question which springs to mind is ‘‘in 
respect of what land is the right of pre-emption to be exercised’’; and the 
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Legislature does not appear to have PA an answer or even & clue to that 
question. Similarly, on the interpretation by Mr. Nanavaty, if the tenant allow- 
ed to remain in possession of the land under sub-s. (1) is.given the right of 
pre-emption for the benefit of land remaining in his occupation, we are com- 
pletely left in the dark as to the land on which such right of pre-emption is 
to be exercised. The expression ‘‘in respect of” js obscure in its import; and 
we are unable to appreciate the implication of the expression *‘ahall havp 
mutual right of pre-emption...for lease or sale’’ in the context in which it 
occurs. It appears, however, having regard to the scheme of the Act, that 
the Legislature intended that there should be equitable distribution of land on 
the abolition of barkhali tenure and that the barkhalidars’ tenants be made 
occupants of the lands in their possession subject to the right of certain small- 
scale barkhalidars to claim land for personal cultivation. Legislature also 
_ intended that if within ten years, the barkhalidar who has obtained. possession 
of land from the tenant for personal cultivation or the tenant who has been 
allowed to remain in possession of the land under sub-«. (1), transfers the same 
by lease or sale the other party interested in the land shall have a right to 
pre-empt such lease or sale, and the exercise of the right of pre-emption is not 
conditioned by the pre-emptor being in occupation of the land adjacent to the 
land sought to be pre-empted. In our Judgment there is nothing in sub-s. (2) 
which supports the view that the right which a tenant has for pre-empting a 
sale or lease by a barkhalidar is restricted to those cases in which the tenant 
is allowed to remain in possession of land adjacent to the land to be pre-empted. 
We, therefore, hold that a tenant who is deprived of possession of land undér 
sub-s. (1) whether it is the entire area of the land in his occupation or a part 
of the land, may preempt a purchaser of the land from the barkhalidar, if the 
purchase or the lease is within ten years from the date on which the order 
allotting the land under sub-s. (1) is passed: On that view of the case, the 
order passed by the Revenue Tribunal will be set aside and the order pasaed 
by the Deputy Collector restored with costa in this Court. 


Application allowed. 


` 


p [Before Mr. Justice K. T. Demi ond Mr. Justice Miabhoy. 


“THE CLUB”, MAHABALESHWAR v. THE MUNICIPALITY OE 
MAHABALESHWAR.* 
Bombay District Municipal Act (Bom. IH of 1901), Sec. 59(1)(xi)—Mahabaleshwar Muni- 
cipality, Rules & By-laws, r. 1—Municipality under rule providing for levy of tax on 


lic or section thereof has access—Club whether lable under rule to pay tax. \ 
Under a rule framed by a munictpality under s. 50(1) (xi) of the Bombay District 


*Deokded, August 30/ September 3, 1968, Special Civil Applicatign Wo. 1420 of 1958. 


1968.] . “THE OLUB” v. MUBIOIPALITY, MH’ WAR (4.0.5.}—K. T. Desai J. 58. 


Railway Assessment Authority v. Great Western Railway Co. and Graff v. Evens; 
referred to; 

that the expreasion “other places” which follow upon the words “all hotels: boerd- 
ing houses, eating houses, restaurants, tea or coffee houses” must be interpreted as 
words describing a place falling within the same genus viz. a place where the public 
or a section thereof has access, and, therefore, the club falls outside the ambit of 

e the rule, and 
that, therefore, the club was not liable to pay any tax under the rule. A 


Tea facts appear in the judgment. 


Y. V. Chandrachud, Government Pleader, for the petitioner. 
H. A. Rane, with C. BR. Dalvi, for the respondents. 


K. T. Drear J. The petitioner is a private Club at Mahabaleshwar. The 
premises of the Club are situate within the municipal limits of the Maha- 
baleshwar Municipality. Under the provisions of s. 59 of the Bombay District 
Municipal Act, 1901, the Mahabaleshwar Municipality has a right, subject to 
the sanction of the Commissioner, of levying taxes. Clause (at) of subs. (1) of 
a. 59 provides that the municipality may levy 

“any other tax (not being a toll om motor vehicles and trailers, save as provided 
by section 14 of the Bombay Motor Vehicles Tax Act, 1985):” 

In exercise of the powers conferred by the Bombay District Municipal Act, 
the Municipality has framed rules levying certain taxes. Rule 1 so framed 
rans as follows :— 

“The municipality shall levy a tax in respect of all hotels, boarding houses, eating 
houses, restaurants, tea or coffee houses and other places where food, meals, refresh- 
ments, tea, coffee or other non-intoxicating drinks are provided on payment of money.” 

The municipality of Mahabaleshwar, respondent No. 1 re us, contended 
that ‘‘The Club” at Mahabaleshwar was an hotel or that, in any event, it was 
a place where food, meals, refreshments, tea, coffee or other non-intoxicating 
drinks were provided on payment of money within the meaning of the aforesaid 
rule, and claimed to levy the tax on ‘‘The Club’’. ‘‘The Club” paid such tax for 
several years. For the years 1956-57 and 1957-58 ‘‘The Club’’ refused to pay 
such tax, contending that-‘‘The Club” was neither an hotel nor a place where 
food, meals, refreshments, tea, coffee or other non-intoxicating drinks were pro- 
vided on payment of money as required under the aforesaid r. 1. The munici- 
pality has sought to recover the said tax by coercive process available to the 
municipality under the Bombay District Municipal Act. ‘‘The Olub’’ has there- 
upon filed the petition, which is now before us, for the issue of a writ of 
mandamus or a writ in the nature of mandamus or other appropriate 
writ, direction or order under art. 226 of the Constitution of India restraining 
the municipality of Mahabaleshwar and its President and the successor in 
office of the President, their servants and agents from levying and/or collect- 
ing and/or recovering from the petitioners any tax called or like the ‘‘hotel 
tax’’. The petitioner has also prayed that the respondents be directed to 
-refund to the petitioner the tax for the year 1955-56 which, -it was alleged, had 
been wrongly recovered by the respondents from the petitioner. The latter 
prayer, however, has not been pressed by the learned Government Pleader who 
appears for the petitioner. 

The main question before us is the question relating to the true construction 
of rule No. 1 quoted above. That rule provides, ster alia, for a levy of tax in 
respect of all hotels: The expression ‘‘hotel’’ has been defined in the rules and 
by-laws framed by the municipality. ‘The definition, ag it existed at the rele- 
vant time, was as follows: 

Ghote aa “atic lea Bordi Pains a “ania” pled ae Gece o ohare 
strangers, travellers or other persops are provided with meals and drinks for a price.” 
Tt is urged by the learned advocate for the respondents that ‘‘The.Club’’ is an 


1 [1048] 4.0. 284,” , 2 (1882) 8 Q. B. D. 373. 
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hotel within the meaning of this definition, as travellers of other persons are 
provided with meals and drinks for a price at the premises of ‘‘The Club.” He 
says that every person who goes to Mahabaleshwar for a change is a traveller 


-- and that as such traveller he is provided with meals and drinks at ‘‘The Club’? 


for a price and that ‘‘The Club’’ is an hotel. The expression ‘‘travéller’’ is 
applicable to a person whilst he is travelling from one place to another. The 
moment he reaches his destination, he ceases to be a traveller. People from 
various places go to Mahabaleshwar for.a change and they stay at Mahabalesh- 
‘war’ for a shorter or a longer period. Once they reach Mahabaleshwar and 
stay at Mahabaleshwar, it is difficult to apply the expression ‘‘traveller’’ to 
them. The expression “‘traveller’’ as used in the definition in connection with 
an hotel cannot possibly apply to such persons. ` 

It is then urged that the expression ‘‘other persons” would equally cover 
them. Now, the words ‘‘other persons’’ are preceded by the words ‘‘strangers, 
travellera’’. If the expression ‘‘other persons’’ was: intended to cover any and 
every person other than a stranger or a traveller, there would have been noth- 
ing simpler for those framing the rules than to say that an hotel would mean 
and include any place where any person is provided with meals and drinks for 
a price. If the expression ‘‘other persons’’ had such a wide meaning, the use 
of the words ‘‘gtrangers, travellers’ preceding them would have been super- 
fiuous. In the context in which the expression ‘‘other persons’’ has been used, | 
it cannot include members of a private Club or the guests of such members who 
are entitled tobe served with food or drink under the rules provided: for by the . 
Club. That expression is intended to refer to the public or any section thereof 
which has acceas to the places referred to in the rule, i 

In connection with this question, it may not be out of place to ‘refer to a 
decision of the House of Lords in Ratlway Assessment Aythority v. Great 
Western Railway Co.1 The question that arose for consideration in that case 
was whether a railway canteen constituted a ‘‘railway hereditament’’ within the 
meaning of s. 1, sub-s. (3) of the Railways (Valuation for Rating) Act, 1930. 
That section provided as under :— i 


“For the purposes of this Act... Dalay hendis evel “abe ea havoipatine 


public refreshment, or so let out as to be capable of seperate assesment, shall be deemed 
to be, orto form part of a railway hereditament.” . 

‘Dealing with the argument that the railway canteen constituted an hotel, Lord 
Thankerton in his speech observes at p..288 as follows :—. 

. “An hotel, in my opinion, connotes a building in which an hotel business is 
carried on, to which the public are entitled to resort for accommodation and refreshment, 
and to which the edict ‘nautes caupones’ would apply.” 

This decision shows that access to the public is an essential requirement in 


- order to constitute a place an hoteL 


The other requirement which has to be satisfied before a plied can fall under 
the definition of the word ‘‘hotel’’-is that meals and drinks are provided for 
a price theréat. When a Club supplies meals and drinks to a member, the 
question arises whether that is a supply made for a price. The transactions 
that take place when a Club supplies food or drink to its members came up for 
consideration before an English Court in the case of Graff v. Evans?. In that 
case the Court had to consider the question whether a mémbers’ private club 
did not ‘‘sell by retail’’ intoxicating liquors within the meaning of s. 8 of the 
Licensing Act, 1872, when it supplied to its members stich liquors for con- 
sumption on and off the premises of the club at fixed poe the same being 
88 per cent. above the cost price. Field J. at p. $78 o that case observes as 


` follows :— 


“I think the true construction of the rules is that the members were the joint 
‘owners of the general property in all the goods of the club, and that the trustees were 


e 
1 [1948] A O. 234. 2 (1882) 8 Q. B?D.°%373. 


KS 4 


1958.] “THE OLUB” v. MUNICIPALITY, WWAR (4.0.J.}—K. T. Desai J. 55 


their agents with respect to the general property in the goods, althqugh they had other- 
agents with respect to special properties in some of the goods... It appears to me 
immaterial whether the sum a member pays for the liquor is equal to-or more or less 
than the cost price. The transaction does not become the morp or the less a sale on 
that account. Tt cannot be the true view that if the member pays a sum exactly equal ' 
to the cost price there is no sale within the section, but that if he pays more than the 
cost price there is... A sale involves the element of a bargain. There was no bargain 
here, nor any contract with Graff (the Manager of the club) with respect to the goods. 
Foster was acting upon his rights as a member of the club, not by reason of any new 
contract, but under his old contract of association by which he subscribed a sum to the 
funds of the club, and became entitled to have ale and whisky supplied to him as a 
member at a certain price. I cannot conceive it possible that Graff could have sued him 
for the price as the price of goods sold and delivered. There was no contract between 
two persons, because Foster was vendor as well as buyer. Taking the transaction to 
be a purchase by Foster of all the other members’ shares in the goods, Foster was as 
much a co-owner as the vendor. I think it was a transfer of a special property in the 
goods to Foster, which was not a sale within the meaning of the section.” 

The Club at Mahabaleshwar is an unincorporated members’ club. In deal- 
ing with such clubs, it has been stated in Halsbury’s Laws of England, Third 
edn., Vol. No. V, p. 254, para. 590 as follows :— 

“The rights and duties of the members of such a club as between themselves, and 
the internal arrangements for carrying it on, depend upon the rules. Subject to any 
rule to the contrary, the property and funds of the club belong to the members for the 
time being jointly in equal shares; and if provisions are supplied to a member, at a 
given price, this does not constitute a sale; it is in effect a release by the other members 
of their, interest in the goods supplied.” 

The principles enunciated above in Halsbury’s Laws. of England are equally 
applicable in India. 

So far as the rules of the petitioner Club are concerned, they do not contain 
any provision to the contrary, and the property and funds of ‘‘The Club” 
would belong to the members for the time being jointly in equal shares. A 
member has an interest in the meals and drinks supplied to him by the club 
and has an interest in the monies which he pays to the club for the supply 
of such meals and drinks. It is clear from what is stated above that so far 
as ‘‘The Club” at Mahabaleshwar is concerned, it cannot be said that meals 
and drinks are supplied by the Club to its members for a price within the 
meaning of the definition of the expression “‘hotel’’ as given in the rules and 
by-laws framed by the Mahabaleshwar Municipality. 

The two elements necessary to constitute an hotel viz. (i) access thereto by 
the public or a section thereof and (ii) supply of articles constituting meals 
and drinks for a price are absent in the present case. The municipality itself 
has not treated this Club as an hotel for the purposes of s. 48(1)(b) (a) of 
the Bombay District Municipal Act, 1901. The definition of the expression 
‘thotel’’ referred to above is made applicable in connection with the by-laws 
framed under s. 48 of the Bombay District Municipal Act, 1901. Under 
s. 48 it is provided as follows :-— 

“48. (1) Every munictpality may from time to time with the previous sanction in 
the case of City Municipalities, of the State Government or in other cases of the Com- 
missioner, make, alter or rescind by-laws, but not so as to render them inconsistent 

(6) prescribing the conditions on or subject to which, and the circumstances, in 
which, and the areas or localities In respect of which, licences may be granted, refused, 
suspended or withdrawn for the use of any place not belonging to the mumictpality;... 

(Ha) as à hotel, eating house, tea or coffee shop,.restaurant, dining saloon, refresh- 
ment room or for a like purpose.” 

In the exercise of the powers conferred under the said section, the municipality 
has with the sanction of the Commissioner framed by-laws. By-law No. 1 lays 
down that no premises within the municipal limits shall be used as an hotel 
or restaurant wifhojit a licence from the President. No such licence has ever 


i 
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been required fryn “The Club”, even though the definition of the expression 
‘‘hotel’’ within the meaning of the said by-law is the same as the one appli- 
cable in the case of rule No. 1 referred to by me earlier. In our view, ‘‘The 
Club” is not an hotel within the meaning of r. 1. 

It is next urged that evan if ‘‘The Club’’ is not an hotel, it would be covered 
by the expression ‘‘and other places where food, meals, refreshments, tea, 
coffee or other non-intoxicating drinks are provided on pane of money: 
appearing in r. 1, It is urged that the ie e ther places’’ was 
intended to cover each and every place where food, meals, refreshmenta, tea, 
coffee or Seow non-intoxicating drinks were provided on payment of money. 
On of the petitioner the learned Government Pleader contended that 
the expression ‘‘other places’’ appearing in that rule should be construed 
ejusdem generis having regard to the words ‘‘hotels, boarding houses, eating 
houses, restaurants, tea or coffee houses’’ which precede it. Reliance was 
placed on Maxwell on the Interpretation of Statutes, 10th edn., p. 387. It is 
there stated as under :— , 

“But the general word which follows particular and specific words of the same 
nature as itself takes its meaning from them, and is presumed to be restricted to the 
same genus as those words. In other words, it is to be read as comprehending only 
things of the same kind as those designated by them, unless, of course, there be some- 
thing to show that a wider sense was intended, as, for instance, a proviso specifically 
excepting certain classes clearly not within the suggested genus.” 

The words which precede viz. ‘‘all hotels, boarding houses, eating houses, 
restaurants, tea or coffee houses’’ belong to one genus viz. a place where the 
public or a section thereof has access. When the expression ‘‘other places’’ 
follows upon these words, these words must be interpreted as words describing 
a place falling within the same genus viz. a place where the public or a section 
thereof has access. If the words are so interpreted, ‘‘The Club’’ clearly falls 
outside the ambit of the rule. The rules framed by the municipality throw 
some light on what was intended. Rule 2 which immediately follows r. 1 ` 
provides as follows :— 

“The tax shall be assessed at rates given in rule 3 on the annual rental actually 
paid ór where no rent is paid on the annual rental value of the place used as a hotel.” 
This rule indicates that all the places referred to in r. 1 are regarded as covered 
by the expression ‘‘hotel’’, It cannot be disputed that an hotel is a place where 
the public or a section thereof has access, The rule relating to assessment, which 
is r. No. 8, provides as under :— 

“Asseasment shall be made according to the following scale: 

(a) For an annual rental actual or estimated of Rs. 50 to 100 Rs. 7 

(b) For every additional Rs. 100 of the rental : Rs 8 

Provided that if after applying clause (b) above, the remainder of the rental value 

is below Ra. 50 tt shall be neglected and ff it is Re. 50 or above, tt shall be taken as 
Rs. 100 and tax levied.” 

These rules show that the intention of the Mahabaleshwar Municipality in 
framing these rules was to tax hotels, and tax them at a rate of assessment 
dependent upon the annual rental of the place. The municipality has itself 
referred to this tax as ‘Hotel tax’ in the municipal bill, which is annexed as 
exh. No. 1 to the affidavit of S. S. Dighe, Secretary of ‘‘The Club”. That 
bill shows the name of the tax as ‘‘Hotel Tax’’ and the amount sought to be 
recovered under that head is Rs. 689 being the amount claimed in respect 
whereof the petitioner has come before us. Even in the letter-of demand, 
dated April 11, 1958, addressed by the President of the Mahabaleshwar Muni- 
cipality which is annexed as exh. No. 2 to the said affidavit, the tax is referred. 
to ag ‘‘Hotel Tax”. Much value cannot be attached to.the use of the expres- 
sion ‘‘Hotel Tax’’ by the municipality, if the tax was in reality a tax not 
merely on hotels but on other places like the Club at Mahabaleshwar. The 
intendment of the rule appears to be that only places where the public or.a 
section thereof has access were sought to be taxed, and reaognition to that idea 
has bean given by the municipality itself by dubbing the tax*as ‘‘Hotel Tax” 
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in the printed bills and in the letter of demand.” In para. 9 of the petition; 
it has been stated as follows:— . 

A nso orots ‘reading of the flee Gad. bylaws uk te: reiia Club wil show 
that the public generally have no right of access to the club. The club is conducted 
not with a view or destte to do business but merely with the object of satlafying the 
social needs of its members. In fact, the petitioner club does not do or carry on any 
business. The petitioner submits that as the entry to the club is not open to the 
public generally and as the club does not carry on business, it is not a ‘Hotel’ and is 
therefore not liable to pay the ‘hotel tax’.” 


The statement that the public do not have any right of access to the Club has 


not been controverted in the affidavit in reply. The only thing stated in para. 
Poite affidavit in reply is as follows :— 

„thé: potitlonar: provides itè members and thoir guests Tod, meals, refreihmenta; 
“a eee ee The petitioner therefore is 
covered by the rules and bye-laws and is liable to pay the tax.” 
Strong reliance has been placed by the learned advocate for the respondents 
on some of the by-laws of the petitioner Club. By-law 38 provides as follows :— 
` “38, AN meals shall be served in the dining or breakfast room only, provided that 
a member may have chota hazrl and tea served in his room likewise a member who is 
fil may also have his meals served in his room.” 


By-laws 40, 41 and 42 are as follows :— 

“49. The messing charges inclustve of chota harri, breakfast, lunch, tea and dinner 
shall be as fixed by the Committee season by season and notified in seperate ‘Scale of 
charges’ 


4L The charge for single meals shall be: 


Rs. ap 

Chhota hazri ar CO aye oe ve 0 12 0 

Breakfast a és i se se ‘2 8 0 

_ Lunch le ive ais ee 4 4 00 
Afternoon tea 1 00 

Dinner 5 00 


Special dinner, from Rs. 6-8-0 upwards according to the menu ordered. 
42. A member entertaining a guest to a meal will pay in addition to above rates, 
a table fee of four annas per head for reserving a private table. An extra charge of 
Re. 1-0-0 per head will also be made unless 12 hours notice in writing is given to the 


By-law 45, which deals with guests, runs as follows :— 


These by-laws, it is urged, show that refreshments, tea, coffee and meals can be 
had on payment of money and that as these could be had on payment of money, 
the place where these things are obtainable is one covered by rule No. 1. Re- 
lance was also placed on by-laws Nos. 6I and 62. By-law No. 61 runs as 
follows :— 

“61. A member is permitted to purchase stores, wines, spirits or tobacco to be con- 
sumed on or off the premises, provided that the Committee may at any time, without 
any reason, stop the supply to any member or to all members.” 

By-law No. 62 runs as follows :— 

“82. The Honorary Secretary is authorised on behalf of the Club, to undertake 
outside contracts for catering at At Homes, weddings, parties or other entertainments, 
at charges to be fixed from time to time by the Committee....” 

It is urged that by-laws No. 61 and 62 show that the Club carries on the busi- 
ness of sale of stores and that it carries on the business of catering. We have 
been informed by the learned Government Pleader on behalf of ‘‘The Club” 
that in fact during the course of ita existence, the Club has never undertaken 
any catering contract for any person other than a member. The rules, no 


- 
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doubt, provide that the members would be supplied with food and drink at the 
charges therein set out. The question still remains whether such a supply ‘on 
payment of charges is a supply ‘‘on payment of money’’ within the meaning 
of r. No. 1. It is not necessary for the purpose of the present petition to 
determine that point in view of the fact that we hold that the supply..that is 
being made is only to the members of the club and to their guests and not to 
the public or any section thereof. Even when any supply is made to the guesta, 
a member has.to pay for it, and a guest is not permitted under the ruleg to 
make any payment in connection therewith, _. 

Rule No. 1 is a rule which imposes a tax. It is well-established that statutes 
. which impose pecuniary burdens are subject to the rule of strict construction. 
In peel on the Interpretation of Statutes, 10th edn., -it, is stated at p. 288 
as follows :— 


“It is a well-settled rulo of law that all charges upon the ‘subject must be imposed 
by clear and, unambiguous language, because in some degree they operate as: penal- 
ties. The subject is not to be taxed unless the language of the statute clearly tmposes 
the obligation. In a-Taxing Act one has to look merely at what is clearly said. There 
is no room for any Intendment. There is no equity about a tax. There is no presump- 
tion as to a tax. Nothing is to be read in, nothing is to be implied. One can’ only look 
fatrly at the language used.” 

On a fair reading of the rule, it is clear that it was not intended tó, apply 
to a place where the public or a section thereof has no accesa. > 

As the element of access to the public or any section thereof is abeent in the 
ease of the petitioner, the petitioner is not liable to pay any tax under r. No. 1 
‘of the rules under which the municipality claims to levy and recover the tax 
from the petitioner. 

In view of our judgment, the petitioner is entitled to the issue of a writ of 
mandamus requiring the respondents and the successor in office of respondent 
No. 2, their servants and agents to forbear from levying and/or collecting 
and/or recovering from the petitioner any tax under rule No. 1 of the rules . 
framed by respondent No. 1 municipality under s. 59 of the Bombay District 
Municipal Act, 1901; and we order accordingly. Respondents to pay. to the 
petitioner the. costs of the ie 

f Application alowed. 


SUPREME COURT. 


Present: Mr. Justice B. Jagannadhadas, Mr. Justice | Syed Jafer. Imam -and 
Mr. Justice P. Govinda Menon, 


MOBARIK ALI AHMED v. THA STATH OF BOMBAY.* 

Indian Penal Code (Act XLY of 1860), Secs. 2, 3, 4, 34, 420—Criminal Procedure 
Code (Act V of 1898), Secs. 179, 5(1)—Indian Evidence Act (I of 1873), 
Secs. 16 ilL (b), 8& Foreigner committing offences within India though cor- 
‘poreally present outside India at time of offence—Whether Indian Penal “Code 
apples to such person—Exercilse of criminal jurisdiction whether 
on locality of offence or nationality of offender—Authorshtp of document whether 

- can be proved by coritents of the document—Whether permissible to construe Indian 
Penal Code in accordance with notions of criminal jurisdiction prevalent when 
Code enacted—How far legitimate to construe Code with reference to modern needs. 

Under s. 2 of the Indian Penal Code, 1860, the ‘Code applies to a foreigner who 
has committed an offence within India notwithstanding that he was corpareally pre- 
gent outside India at the time of the commission of the offence. 


-` The meaning of the phrase “every person” in s. 2 of the Indian Penal Code is 


. that  comprehends all persons without limitation and irrespective of nationality, 
‘allegiance, rank, status, caste, colour or creed. The section must be understood as 


*Decided, September 6, 1957. Criminal Appeal No. 200 pf 1p56. 
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comprehending every person without exception barring such as may be specially 
exempt from criminal proceedings or punishment thereunder by virtue of the Con- 
stitution (see art. 361(3) af the Constttution of India) or any statutdry provisions 
or some well-recognised principle of international Jaw, such as foreign sovereigns, 
agents and so forth, accepted in the municipal law. 

Exercise of criminal jurisdiction. depends on the locality of the offence and not 

A Se Tanon Of Ho alged ctendes, except ins tow” epentiied :casen Sidi a 
ambassadors, Princes etc. 

Fhe Tateniag of crimini Tabiiy ‘Ga a derdana ia ropat Sk alabia aetw. ax 
omissions in India which are juridically attributable "to him notwithstanding that 
he is corporeally present outside India at the time, is not to give any extra-terri- 
torial .operation’to the law; for tt-is in respect of an offence whose locality is in 
India, that the liability is fastened on the person and the punishment ts awarded by 
the law, if his presence in India for trial can be secured. 

Tt is implictt tn s. 3 af the Indign Penal Code that a foreigner who commits an 
offence within India is guilty and can be punished as such without any limitation 
“as to his corporeal presence in India at the time. ` 

Macleod v. Attorney-General for New South Wales S. S. Lotus,’ The Queen v. 
` Keyn’ Croft v. Dunphy‘ and Governor-General v. Raleigh Investment, referred to. 

The authorship of a document may be proved by internal evidence afforded by 
the contents of the document. This mode of proof may be of considerable value 
“where the disputed document purports to be a link in a chain of correspondence, 
some links in which are proved to the satisfaction of the Court In such a situation 
the person who is the recipient of the document, be it either a letter or a telegram, 
would be m-a reasonably good position both with reference to his prior knowledge 
af the writing or the signature of the alleged sender, limited though ft may be, as 
also his knowledge of the subject-matter “of the chain of correspondence, to speak 
of tts authorship, In an appropriate case the Court may also be in a postition to 
judge whether the document constitutes a genuine link in the chain of correspondence 
and thus to determine its authorship. 

Illustration (b) to s. 16 of the Indian Evidence Act, 1872, only means that each 
- one of the facts mentioned therein (the fact that a letter was posted in due course 
and the fact that tt was not returned through the Dead Letter Office) is relevant 
It cannot be read as indicating that without a combination of these facts no pre- 
sumption of the receipt of the letter by the addressee can arise. 

Although under a 88 of the Indian Evidence Act, 1872, no presumption can be 
drawn as to the person who delivered the message for transmissién, the contents‘of 
the message received, in the context of the chain of correspondence may furhish 
proof of authorship of the message at the dispatching end. 

Where the charge against the accused is under s. 420 read with s. $4 of the Indian 
Penal Code, 1860, but the actual findings support a conviction of the accused under 
s. 420 of the Code, the conviction of the accused under s. 420 would be valid unless 
„prejudice is shown to have occurred. 

Willie (Wiliam) Slaney v. The. State. of. Madhya: Prides, zand. Shreskantiak 
Ramayya Muntpalli v. The -State of Bombay,’ referred to. 

Te is not permibeiblo 5: consiris the Indian Penal Code eb the pant diy 
accordance with the notions of criminal jurisdiction prevailing at the time when 
the Code was enacted. -It is legitimate to construe the Code with reference to the 
modern needs, wherever this is permissible, unless there-is anything in the Code 
arin Any particular section to. fmdirats fhe, contrary, 


Tan facts are stated in the judgment. 


A. P. Gandhi and J. B. Dadachanji, for the appellant. 
H. J. Umriger and R. H. Dasbar, for the respondent. 
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JAGANNADHADAS J. This is an appeal by special leave. The appellant before 
us was convicted by the learned Presidency Magistrate, Third Court, Espla- 
nade, Bombay, for the offence of cheating under s. 420 read with s. 34 of the 
Indian Penal Code on three counts of cheating viz, the first relating to a sum 
of Ra. 81,000, the second relating to a sum of Rs. 2,830,000, and the third relat- 
ing to a sum of Ra. 2,36,900. He was sentenced by the learned Magistrate to 
two years rigorous imprisonment and a fine of Re. 1,000 on the first count, to 
twenty-two months rigorous imprisonment and a of Rs. 1,000, on the 
second count, and two months rigorous imprisonment on the third count. It 
was directed that the substantive sentences only on the second and third counts 
are to run concurrently. 


The prosecution was initiated on a private complaint filed by one Luis Anto- 
nio Correa on June 80, 1952, against four persons of whom the appellant was 
designated therein as the first accused and one Santram as the fourth accused 
and two other oe A. Rowji and 8. A. Rowji, as second and third 
accused respectively. Bailable warrants were issued against all the four by 
the learned Magistrate, but it appears that warrants could not be executed 
against ‘accused Nos. 2, 8 and 4. They were reported as absconding. The 
trial was accordingly separated as against them and proceeded only as against 
(accused No. 1) the appellant herein. The convictions and sentences have been 
confirmed on appeal by the High Court at Bombay. 


The complainant is a business man from Goa and was the Director of a 
firm in Goa which was trading in the name of Colonial Limitada doing busi- 
ness in import and export. At the relevant time there was severe scarcity of 
rice in Goa.’ The complainant was accordingly anxious to import rice urgently 
into Goa. He got into touch with a friend of his by name Rosario Carvalho 
in Bombay who was doing business as a Commission Agent. Carvalho in his 
turn got into touch with one Jasawalla who was also doing. business of Com- 
mission Agent at Bombay in the name of Universal Supply Corporation. This 
Jasawalla was previously in correspondence. with the appellant about business 
in rice. The appellant was at the time in Karachi and was doing business 
in the name of Atlas Industrial and Trading Corporation and also in the name 
of Ifthiar Ahmed & Co. The telegraphic address of the complainant was 
Colodingco and that of the appeallant was Ifthy. As a result of exchange of 
telegrama, letters and telephone messages between Jasawalla and the appellant 
on one side, and Jasawalla and the complainant on the other, followed up by 
direct contacts between the appellant and the complainant through telephone, 
telegrams and letters, a contract was brought-about for purchase, by the com- 
plainant from the appellant, of 1,200 tons of rice at the rate of £51 per ton, 
to be shipped from Karachi to Goa. The contract appears originally to have 
been for payment of the price in sterling at Karachi. But-it is the prosecu- 
tion case (which has been accepted by both the Courta below) that a subse- 
quent arrangement was arrived at between the parties by which the payment 
was to be made in Bombay in Indian currency, in view of the difficulties ex- 
perienced in opening a letter of credit in a Bank at Karachi through the 
Portuguese Bank at Goa. It is also the prosecution case, which has been ac- 
ecopted, that the understanding was that 25 per cent of the price was to be paid as 
advance by the complainant to Jasawalla as the agent of the appellant for this 
purpose and that on receiving intimation thereof the appellant was to ship the 
rice and that the balance of the purchase money was to be paid on presentation 
of the shipping documents. It‘appears that at a-later stage the quantity of 
rice to be supplied was raised to 2,000 tons and advance to be paid to 50 per cent. 
of the total stipulated price. It is also the prosecution case that the appel- 
lant represented at various stages by telephone talks, telegrams and letters, 
to Jasawalla as well as to the complainant directly that he had adequate 


_stock of rice and that he had reserved shipping space in certain steamers which 


were about to leave for Goa and that he was in a position to ship the rice on 
being satisfied that the requisite advance was paid. It ig in evidence that on 
receiving such assurances, the complainant paid moneyse as shown below to 


a 
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Jasawalla and obtained receipts aan aa purporting to be the agent of the 
appellant. 


1. On July 28, 1951 — .-.- ae eae Ra. 81,000 
2. On August 28, 1951 . os :.- > Ba. 2,30,000 
3. On August 29, 1951 s - Be. 2, 36, 900 


All these amounts are held.to have been received by the appellant in due 
course. It is admitted, however, that no rice was in fact ship to the com- 
plainant and the amounts have not been returned back to the complainant. 
The defence of the appellant is to the effect that the amounts were not in fact 
paid to any person who was his agent and not in fact received by him at all 
and that he was unable to supply the rice as'the complainant did not comply 
with the terms of the contract by opening a letter of credit at Karachi or pay- 
ing him in Pakistani currency. This defence has not been accepted and the 
appellant has been found guilty as charged by the Courts below. He _ was, 
therefore, convicted and sentenced as above stated. 
It is necessary to set out somewhat in detail the essential facts held to have 
. Sa proved by the Courts below. to appreciate the legal contentions that have 
been urged before us. As previously stated, the complainant got into touch 
with his friend Carvalho of Bombay to help him in getting rice for consump- 
tion in Goa and Carvalho in turn contacted Jasawalla for the purpose. Before 
that time, Jasawalla, in the course of his usual business, had received a letter, 
exh. O, dated June 5, 1951, from the appellant offering that he would be pre- 
pared to do business in rice if a letter of credit is opened or cash payment is 
made in Karachi. Carvalho came to know of this from Jasawalla and inform- 
ed the complainant. Jasawalla also wrote a letter to the complainant. The 
complainant sent a telegram showing his willingneas to open credit, if 1,200 
tons of rice could be shipped to Goa. Jasawalla wrote a letter, exh. P, dated 
June 6, 1961, to the appellant quoting the telegram of the complainant and 
asking for an offer. o appellant by his letter dated June 10 to Jasawalla, 
offered to supply as much rice as he wanted and demanded 25 per cent. cash pay- 
ment as advance. After some tripartite correspondence, the appellant by his 
letter dated June 26, agreed to accept money in Bombay, at the pricevof £51 
per ton of rice. Jasawalla by telegram dated July 5, 1951, informed the ap- 
pellant that the Goa party accepted the 25 per cent. arrangement. The appellant 
. by a letter dated July 7, accepted the offer but wanted 50 per cent. deposit and 
gave time till the 10th, suggesting that since the rice was scarce the deal must be 
finished at once. Jasawalla intimated ‘this to the complainant and asked him to 
start at once with money and informed him that if there was delay the party at 
the other end would claim damages. The appellant did not get any. informa- 
tion for the next few days. He accordingly sent one P (accused No. 4 
in the complaint) to Bombay as his agent for discussing the matter in question 
and authorising him to fix the deal on the spot. Santram appears to have 
fixed the bargain for shipping 1,200 tons of rice on the complainant paying 
an advance sum of Ra. 1,50,000 at Bombay as 25 per cent. deposit towards the 
price of the said 1,200 tons of rice. On receipt of this information the appellant 
‘wrote a letter dated July 12, to Jasawalla wherein he confirmed the arrange- 
ment arrived at by Santram. Jasawalla was thereupon taken by Santram to 
accused Nos. 2 and 8. They were introduced to him as the agents of the 
appellant who ‘were to receive the moneys in this transaction on appellant’s 
behalf. At the same time the appellant was also writing letters to Jasawalla 
which seam to indicate that he was trying to shift his position by asking for 
50 per cent. as advance deposit. For a few days thereafter the complainant did 
not turn up at Bombay with the funds and the appellant by his telegram dated 
July 16, asked Jasawalla why there was no further information about the trans- 
action. By a telegram dated July 17, he informed Jasawalla that s.s. Olinda 
was sailing in a few days and that it would be too late to ship the rice and 
that the matter should be hurried up. On July 18, the complainant sent a 
telegram to Jasawalla informing him that he was coming with funds and that 
if the rice was ngt ghipped.it may be shipped by s.s. Olinda which was about | 


gi 


t 
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to start on July 21. The appellant also sent a telegram to Jasawalla on July 
18, asking why the deal was not coming on and that he had already reserved 
space by the steamer of the 2Ist. On July 19 again Jasawalla réeeived a 
telegram from the appellant informing him definitely that space was reserved 
in the steamer. The complainant also sent a telegram to Jasawalla on the 
same day informing him that he was coming and that’ at least 500 tons must 
be shipped at once. The complainant arrived at Bombay:on July 20. The 
indent, exh. A, was prepared in triplicate and signed by the complainant on 
the same day. The complainant brought cheques and drafts to the tune of 
Bs. 81,000. It would. appear that at this stage the complainant was asking 
that’ he should be allowed or the time being) to deposit only Ra. 60,000 as 
deposit for a shipment of 500 tons. But appellant insisted that Ra. 150,000 
. should be paid as advance for 1,200 tons. On or about July 21, the apporent 
sent a letter to Jasawalla with a pro-forma receipt for Re. 1, 50,000 signed b y 
him to be made use of by Jasawalla in whatever manner he. thought proper in 
connection with the transaction then under way. : The said receipt was shown 
to the complainant who was -shown also the other correspondence that was . 
teceived from the appellant Jasawalla by his letter dated July 22, ‘to the 
appellant confirmed the shipment of the deal of 1,200 tons of rice and-inti- 
mated that -some portion of the money was immediately ready and some por- 
tion would be brought in a day or two, totalling over Rs. 80,000 and that the 
balance would be paid after hearing: about shipment of 1,200 tons. This was 
agreed to by the appellant., On July 23, Jasawalla telephoned -to the appel- 
lant that he was going to pay the money. to accused No. 2 as directed by the 
Appellant. In the afternoon of that very. day ‘the parties went to the office 
of accused No. 2 and there was again a further conversation on the phone 
with the appellans who, on the phone, conveyed the assurance that payment 
ito accused No 2 would be as good as payment to himself. The complainant 
.and Carvalho were hearing- both the morning and afternoon talks between the 
‘appellant and’ Jasawalla, on a second line. Thereupon the complainant paid 
the sum of Ra. 81,000 to Jasawalla who passed a receipt (exh. B) therefor, 2 
behalf of the appellant and the gaid amount was passed on to accused, No. 2 2 
‘The fact of this payment was intimated to the appellant by telephone as well ` 
.as by a telegram. A letter was also written on July 24 to the appellant refer- 
ring to the telephone calls ahd telegram and informing him that.the amount `~ 


, was paid. ‘He was also asked therein to ship the rice at once promising that 


‘the balancé will be paid in a week. . On’ July 23 itself the appellant sent a 
telegram saying that he had received the megpages and was trying to book 
000 tons. Actording tothe prosecution case the appellant having received 
e stim of Ra. 81,000 as above, changed his front from July .24, 1951.- The 
‘fasts ‘held to have beeti’ proved in respect of ‘this change of front P mow: be 
stated.” 


On. July 24, 1951,. tho appellant sent to Jasawalla a telegram: monte 
difficulties ‘created by the Exchange Controller in shipping the goods. When 
\.Jasawalla conveyed his protest and insisted upon the shipping’ of the goods 
- at once, the appellant sent a telegram on July 25, info him that the 
- „difficulties were of a minor character and- that the space for shipping was al- 
ready bookéd. -Jasawalla by his telegram of the same date.asked for confirma- 
tion of loading of 1,200 tons by ss. Olinda afid requested him that ifthe -full 
quantity could not be loaded, a portion thereof might: be sent immediately. 
The appellant by his letter dated July 26, acknowledged Jasawalla’s letter - 
dated 23rd (informing him about the payment of Rs. 81,000) and intimated 
. that the rice would be shipped by the next. steamer s.s. Umària sailing for 
“Malaya and that the said steamer .can touch Goa if the quantity of rice tọ be 
shipped is raised to 2,000 tons. By- a letter dated July 26, Jasawalla pro- 
tested against the new condition. The complainant sent a letter dated July 
21, to Jasawalla asking whether the rice was shipped by s.s. Olinda or not. On 
July 27, the appellant -sent a telegram to Jasawalla asking for bank-guarantee 
(for payment of balance). It cos not- ‘appear that any question ‘of bank- - 
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guarantee was raised in the correspondence between the parties, after Sant- 
ram (accused No. 4) fixed up the deal on-the footing of payment of advance 
of Ra. 1,50,000, in cash at Bombay by way of 25 per cent. deposit. On receiving 
this letter raising the question of bank-guarantee, Jasawalla wrote back on the 
27th to the appellant about the change of front ‘and charging him with cheat- 
ing and not fulfilling his part of the contract after receiving the money.’ By 
a letter dated July .80 and also a telegram of the same date the appellant 
réplied to' Jasawalla wherein he promised to the rice by 8.8. Umaria and 
also threatened to break off negotiations if the parties had no confidence in 
him. Jasawalla thereupon asked the appellant by telegram to fix the sailing 
date of s.s. Umaria and inform him. The appellant wrote back on August 1, 
admitting receipt’ of letters from-Jasawalla and attempting to pacify him. 
Jasawalla replied thanking him and asked for a clear date of the ing of 8.8. 
Umaria. By that time Jasawalla had made enquiries with Mackinons & Mack- 
enzie (shipping agents) and was informed that no shipping space had been 
reserved by the appellant and found the statement of the appellant in this be-. 
half to be false. “Jasawalla sent copies of this correspondence between him and 
the appellant to the complainant. That correspondence indicated the appel- 
lant’s position tobe that the rice would be shipped by ss. Umaria only if 
the load could be increased to 2,000 tons and that the appellant stated that he 
got the sailing of s.s. Umaria delayed by two days for the purpose. The com- 
-plainant thereupon informed Jasawalla that he was.prepared to accept the 
new deal for 2,000 tons. Jasawalla by his telegram dated A 2, -to the 
appellant confirmed this new arrangement and by another telegram dated 
August 3, asked the appellant to hurry up with the shipment. ` Thereafter the 
appellant raised a fresh matter. On August 6, the appellant sent a direct 
telegram to the complainant and asked him to request the Portuguese Pro- 
Consul at Karachi to obtain exchange-guarantee. Between August 7 and 12, 
several letters and telegrams between the complainant and Jasawalla. 
on the one hand and the app t on the other. As a result of efforts made 
in this interval, it appears that the Pro-Consul, Mr. Alphonso was prepared 
to give the exchange-guarantee of the State Bank of Pakistan for payment in 
sterling of the price of rice. The appellant then by his letter dated August 
18,- informed Jasawalla that the State Bank was not insisting on exchange-. 
guarantee but that it would be sufficient if a certificate was issned by the Portu- 
guese authority:that, the rice was required for replenishing the ration shops in 
Goa. A similar letter was also written by the appellant on August 14, to the 
complainant. Thereupon the complainant and Jasawalla approached the con- 
cerned authority at Goa, viz., one Mr. Campos, the Trade-Agent to the Portu- 
guese Government. Mr. Campos whereupon sent telegrams on August 16, to 
the State Bank of Pakistan, to the Pro-Consul, Mr. Alphonso, and.to the ap- 
pene certifying’ that rice was required for replenishing the ration shops in 


After this there was a further change of tactics by the appellant. By a 
telegram dated August 20, 1951, the dppellant- informed the complamant that 
the papers before the Government were ready and that he had. done his best 


but that payment must be made. In reply the complainant sent a am to 
the appellant on the same date stating that he did not understand con- 
tents of his tel and promised to send the balance on loading. The com- 


plainant also informed Sasawalla about these telegrams exchanged between him 
and the appellant. This was followed up by some further correspondence 
‘between the parties on August 22. The appellant sent telegrams both to the 
complainant and to Jasawalla demanding 90 per cent. deposit as advance and 
threatened to break off if it was not complied with. Thereupon Jasawalla sent a 
telegram on the 22nd to the complainant to come to Bombay. He informed 
the appellant the same day that the complainant was coming down to Bombay 
-to arrange for 50 per cent. deposit and asked the appellant to start loading. On 
the 24th he wrote algo a letter to the appellant to the effect that the complainant 
would pay 50 per gent advance minus the amount alreddy paid and informed him 
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that the complainant would fly to Karachi to supervise the loading. The ap- 
pellant thereupon sent a telegram dated the 25th informing Jasawalla that 
everything was ready but hinted about the opening of a letter of credit. -Again 
on August 27, the appellant sent a telegram to Jasawalla that stocks could 
not be released unless the arrangement was fulfilled i.e., 90 per cent. amount was 
paid: The complainant came to Bombay with drafts and cheques to the tune 
of about Rs. 4,75,000, and contacted Jasawalla. He contacted also the appel- 
lant on phone. He paid a sum of Ra. 2,80,000 on August 28, 1951, to Jaså- 
walla who passed a receipt, exh. F., therefor, on behalf of the appellant. On 
August 29, the complainant paid another sum of Rs. 2,36,900 to Jasawalla who 
passed a receipt, G., therefor, on behalf of the appellant. It is the case 
of the prosecution that both these were also passed on to accused No. 2 and 
through him to the appellant and that the appellant acknowledged receipt 
of these amounts in his correspondence and that case has been also accepted. 
On the 29th itself the appellant sent a telegram to Jasawalla as follows: 
“Part consignment received,. rest tomorrow, Pentakota for the Ist certain goods 
required alongside.” - 
On receiving this telegram Jasawalla informed him by a telegram dated 
August 31, th that he was shocked that no space was reserved, though everything 
had been ‘done on his side. The appellant sent a reply by telegram dated 
September 1, 1951, protesting against the language used by Jasawalla in the 
telegram and informed him‘ that space was reserved but the company could 
not wait as the gooda could not be shipped. On September 5, the appellant 
informed Jasawalla by a letter that space was reserved by s.s. Pentakota and 
that everything was ready for shipment. Meanwhile the complainant feeling 
very nervous and anxious about the fulfilment of the transaction proceeded in 
person to Karachi on September 4. According to the complainant he stayed. 
at Karachi for about two weeks. He was shown some godowns containing rice 
bags suggesting that they belonged to the appellant and were ready for ship- 
ment. But he was not afforded any opportunity for verifying that the stock 
was jntended for shipment in respect of his transaction. The complainant 
went to Karachi on a Visa for three months. But after a stay of less than 
two weeks he was served with a quit-order from the Pakistan Government on’ 
September 18, and was bundled out of Karachi. It is the complainant’s im- 
presion that this was manoeuvred by the appellant. On his return back, cor- 
respondence was again resumed between the appellant and the complainant. 
By a letter dated September 21, the appellant promised to ship the goods by 
8.8. Ismalia which ‘would not be sailing i in September but would leave on Octo- 
bee 3. On September 23, the appellant sent another letter stating that 8.8. 
Iamalia was arriving on October 8 and not on September 26. On October 3, 
the appellant wrote another letter to the complainant informing him that g.g. 
Ismalia was not available. The complainant thereafter sent a telegram to the 
appellant dated September. 29, calling upon him to ship the goods by s.s. Shah- 
jehan if s.s. Ismalia was not available. The complainant by a further letter 
“dated October 1, called upon the appellant to ship the rice at once. By a 
dated October 2, the appellant informed the complainant that as. 
Se a ee es ee ee By 
his telegram dated the 3rd, he informed the complainant that the loading had 
commenced. On October 6, the complaint received another telegram 
from the appellant that he would not ship per s.s” Shahjehan until de- 
mands in his letter dated September 29, are complied with. It is the com- 
plainant’s case that no such letter was ever received by him. Jasawalla also 
informed the appellant that no letter dated September 29, was received. By 
telegram dated October 8, 1951, Jasawalla called upon the appellant to refund 
the money and cancel the contract. On October 12 the appellant sent a tele- 
gram which conveyed a suggestion that he would ship rice by s.s. Shahjehan 
eee on October 19, instead of October 9. There were some further tele- 
Finally the complainant sent a telegram on October 26, 
calling upon the appellant to ship rice immediately, on, refund the money. 
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This- was followed by further exchange-of correspondence which ultimately 
resulted in a letter by the appellant to the pe comptes dated November 17, 
denying all the allegations made 

The above facts were held to have slags proved by the Courts’ below on the 
basis of a good deal of correspondence between the parties consisting of tele- 
grams and letters and supported by the oral evidence mainly of three persons, 
viz., (1) the complainant, (2) Jasawalla, and (3) an ex-employee of the ap- 
pellant at Karachi by name Sequeria. All this evidence has been accepted by 
the Courts below after full consideration of the various comments and criti- 
cisms against acceptability of the same. 

In a case of this kind a question may well arise at the outset whether the 
evidence discloses only a breach of civil liability or.a criminal offence. That, 
of course, would depend upon whether the complainant in parting with his 
money to the tune of about Rs. 54 lakhs acted on the representations of the 
appellant and in belief of the truth thereof and whether those representations, 
when made were in fact false to the knowledge of the appellant and whether 
the appellant had a dishonest intention from the outset. Both the Courts 
below have found these facts specifically against the appellant in categorical 
terms. These being questions of fact are no longer open to challenge in this 
Court before us in an appeal on special leave. 

Learned counsel for the appellant accordingly raised before us the following 
contentions : 

1. The appellant is a Pakistani national, who, during the entire period of 
the commission of the offence never stepped into India and was only at 
Karachi. Hence he committed no offence punishable under the Indian Penal 
Code and cannot be tried by an Indian Court. 

2. The appellant was brought over from England, where he happened to 
be, by virtue of extradition p i in connection with another offence, the 
trial for which was then pending in Sessions Court at Bombay and accord- 
ingly he could not be validly tried and convicted for a different offence like 
the present. 

8. The various telegrams and letters relied upon by the prosecution were 
held to have been proved on legally inadmissible material. 

4, The charge being under s. 420 read with s. 34 of the Indian Penal Code 
for alleged conjoint acta of the appellant along with the persons designated as 
accused Nos. 2, 8 and 4, in the complaint and the said three accused not being 
before the Court and the appellant not having been in Bombay at the’ time, 
the conviction is unsustainable. 

We have heard elaborate arguments on all these matters but have felt satis- 
fied that there is no substance in contentions 2, 8 and 4 above. Accordingly 
we did not call upon the counsel for the State to reply to the same. It is, 
therefore, unnecessary to dedl with them at any length. They will be dis- 
posed of in the first instance. 

To understand contention 8, it is convenient to take the letters and tele- 

separately. The letters which have been relied on for the prosecution 
Tai ondor the following categories. 

1. Letters from the appellant either to Jasawalla or to the complainant. 

2. Letter to the appellant from Jasawalla or the complainant. 

Most of the letters from the appellant relied upon bear what purport to be 
his signatures. A’ few of them are admitted by the appellant. There are also 
a few letters without signatures. Both the complainant and Jasawalla speak 
to the signatures on the other letters. The objection of the learned counsel 
for the appellant is that neither of them has actually seen the appellant write 
any of the letters nor are they shown to have such intimate acquaintance with 
his correspondence as to enable them to speak to the genuineness of these sig- 
natures. Learned trial Judge as well as the lees Judges of the High Court 
have found that there were sufficient number of admitted or proved letters 
which might well enable Jasawalla and the complainant to identify the signa- 
tures of the appelJanf in the disputed letters. They also laid strees substan- 

LB. 
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tially on the contents of the various letters, in the context. of. the other iias 
and telegrams to which they purport to be replies and which form the chain - 
of correspondence, as indicating the genuineness of the disputed letters... Learn- 
ed counsel objected to this approach on a question of proof. We are, however, 
unable to see any objection. The proof of the genuineness of a document is 
proof of the authorship of the document. and is proof of a fact like that of any 
other fact. The evidence relating thereto may be direct or circumstantial Tt - 
. may consist of direct evidence of a person who saw the document being written 

‘ or the signature ‘being affixed. It may be proof of the handwriting of the con- 
tents, or of the signature, by one of the modes provided in ss. 45 and 47 of 
the Indian Evidence Act. It may also be proved by internal evidence afforded -- 
by the contents of the document. -This last mode of proof by the contents may 

i be of considerable value where the disputed document purports to be a link in 
a chain of correspondence, some links in which are proved-to the satisfaction 
of the Court. In such a situation the person who is the recipient of the do¢u-: 
ment, be it either a letter or a telegram, would be in a reasonably’ good position , 
both with reference to his prior knowledge of the writing or the 


‘ eee of 
- “the alleged ‘sender limited though it may be, as also his know] abject ‘ 
. matter of the chain of ‘correspondence, to speak to its au onlin. an 


appropriate case the Court may also’ be in a position to judge whether ‘hed docu- 
ment constitutes a genuine link in the chain of- correspondence and thys -to 
determine ‘its authorship. We are unable, therefore, to say that the approach 
, - adopted by the Courts below in arriving at the conclusion that the letters are 
` ‘genuine is open to any serious legal objection. The questiori, if any, can only 
be as to the adequacy of the material on which the conclusion’ as to the genuine- 
ness of the letters is arrived at. That, kners is B matter which we cannot 

permit to be canvassed before us. 


A few of the letters said to have been- aid Tom the appellant, as stated 
above, do not bear his signatures., Thése were held to have been proved by the ` 
z ircumstantial, evidence as pointed-out and we see nd objection thereto ' 
The next objection is as regards the letters said to have been sent by Jasa- 
walla and the complainant to the appellant. Jasawalla and the complainant 
‘have produced copies of the originals. It has been contended that these copies 
-~ ‘are inadmissible: But such:a contention is obViously untenable. The appellant 
oe cannot be expected to produce them, if true, since he disputes them, There is, 
also the evidence of hjs ex-employee, Sequeria that the originals were ‘received,’ : 
i but taken away by his son. The main contention in respect of these letters is 
''./ that there is nò proof that they were received by the appellant at Karachi.» It 
is contended that. evidence given by either: Jasawalla or the complainant that 
the originals were written and posted is not relevant to show that the same have 
been received. It‘is urged that the proof of, mere posting ofa letter is not pre- ' 
gumptive evidences -of the receipt thereof by: ‘the ‘addressee unless there is also’: 
. proof that the original has not been returned from the Dead Letter Office. Ilus- -` 
tration (b) to s. 16 of the Indian Evidence Act, 1872, is relied on: for. the 
oe purpose and it is urged that a combination of the two facta is required to raise 
such 4 presumption. We are quite clear that the illustration only means that 
‘each one of these facts is relevant. It cannot, be read as indicating that without. 
a combination of these facts -no presumption can arise. Indeed that. section . 
' with -the illustrations thereto, has nothing to do with presumptions . but. only 
with relevance. Some cases relating to this have bean cited before us. We have- 
conmdared the same but it is unnecessary to deal with them. 
ext taking the question relating to telegrams the main objection is bs to 
the Aa of the genuineness of the various telegrams said to have been received 
from the appellant. In this case since' we are largely concerned with the nature 
-and contents of the representations said to have been made by the accused to the 
_ complainant or to Jasawalla, it_is Ape tee what are relevant or important. 
. are-the telegraphic messages delivered e complainant or Jasawalla provided 
' ee authorship of the original is made out. These messages have been proved. by 
-~ eee the messages actually handed over to either of, these persons or the 
: = @ Es 
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transit copies of the originals recorded at the receiving end. The real objéec- 
tion, however, appears to be that there is no proof as to the appellant having 
been the author of these messages. It is true that under s. 88 of the Evidence 
Act there is a presumption only that the message received by the addressee 
corresponds with the message delivered for transmission at the office of origin. 
There is no presumption as to rae poe who delivered such a message for trans- 
mission. But here again proof.of authorship of the message need not be direct 
and may be circumstantial as has bean explained above in the case of letters. 
The contents of the messages received, in the cdntext of the chain of corres- 
pondence may well furnish proof of the authorship of the méssages at the dis- 
patching end. A number of other minor objections have been also raised before 
us connected with the proof of thesb telegrams. They have all been fully dealt 
with by one of the learned Judges of the High Court. Most of these objections 
are unsubstantial, and it is enough to say that we are in general agreement with 
the conclusions.of the High Court in this matter. ; 

As regards both the. letters and the telegrams considérable argument was at- 
tempted before -us as to the mode in: which they were let in for proof in the 
course of the examination of the witnesses. But in the absence of any clear 
indication: on the record that any objection in that behalf. was seriously taken, 
we could not permit any challenge in-this behalf. ` N eG 

We may add that as regards the main objection both in respect of letters as 
wel] as telegrams, viz., ‘the use of the contents of the, disputed documents, for 
proof thereof there is this that could be said, viz., in view of the fact that quite 
a large number of the documents are not admitted and only a few have besa 
held to. be admitted or indubitably. proved it may have been a question open 
before the Coyrt of appeal whether the internal evidence with reference to such 
a large mass of correspondence substantial portion of which ig disputed was 
adequate to arrive at a satisfactory conclusion as to the genuineness of these 
documents. That. question is not open before us: But, even if we were in- 
clined to go into this, it was well nigh impossible, having regard to the fact 
that most of the documents relied upon by the trial Court as well as the appel- 
late Court have..not been’ printed-in the record before us. However, there is 
no reason to think that the learned Judges who have. considered the matter very 
elaborately have not come to a satisfactory conclusion. They have acted not 
merely on the internal evidence of the documents but algo on the oral evidence 
of three main witnesses vis. the complainant, Jasawalla and Sequeria,. each set 
of_evidence having been considered as affirmative of the other and in the aggre- 
gate às proving the authorship of the disputed documents. E 

The fourth, contention raised by the appellant’s counsel relates to the. validity of 
the conviction-under s. 420/34 of the Indian Penal Code. Learned counsel argued 
that persons designated as accused Nos. 2, 3 and 4 in the complaint, were all in 
Bombay and the appellant in Karachi and that therefore no conjoint offence 
could be committed by them within the,meaning of s. 34 of the Indian Penal 
Code. He relies upon the dictum in Shreskantiah Ramayya Munipali v. 
The State of Bombay’ to the effect that it is essential that the accused should 
join in the ‘‘actual doing’’.of the act and not merely in planning its perpetra- 
tive, .We do not think that that case, or the dictum therein relied on, has 
any bearing on-the facts,of the present case. It is also necessary to observe. 
that what in fact has-been found ‘in this case is the commiasion of the offence 
by the appellant himself. Though the trial Magistrate and one of the learned 
Judges of the High Court referred. to the conviction as a conviction under 
-s. 420/84 of the Indian Penal-Code, the actual findings -support a conviction _ 
of the appellant under s. 420 itself. Such a conviction would be valid though 
the charge is under sg. 420 read with s. 34 of the Indian Penal Code, (See - 
Wille (William) Slaney v. The State of ‘Madhya Pradesh®), unleas prejudice 
is shown to have occurred. ge et f 

Thus there is no substance in contentions 3 and 4. 

1 [1955] 1 8.0.R. 1177,_ 1188. s.o. 57 2 [1085] 2 8. O. R. 1140. 
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Contention No. 2 arises under the following circumstances. It appears that 
the appellant was previously undergoing trial in the Court of the Sessions 
Judge at Bombay for the offences of forgery and fraud and was on bail in 
connection with that trial. While thus on bail he fled away first to Pakistan 
and from there to England. The Indian authorities made an application to 
the Metropolitan Magistrate, Bow Street, under the Fugitive Offenders Act, 
for his being arrested and surrendered. That application was granted by the 
Magistrate. . Thereupon the appellant moved the Queens Bench Division of the. 
High Court in England for a writ of habeas corpus Salna ng the validity of 
his arrest and surrender to the Indian authorities. Judgment of Lord Goddard, 
CJ., dealing with this matter is reported as Re. Government of India and 


` Mubarak AW Ahmed’. The application was dismissed and the order for 


surrender made under the Fugitive Offenders Act was upheld. It appears that 
When he was brought back to Bombay and was in jail custody with reference 
to the resumed sessions trial, the complianant got to know about it and filed 
his complaint ón June 30, 1952. The Presidency Magistrate took it on his file 
and.issued warrant against the accused and had him brought ‘up before his 
Court in due course for trial (presumably after the sessions trial was com- 
pleted). ‘The objection raised ore us is that the appellant having been 
surrendered by the order of the Metropolitan Magistrate only for the sessions 
trial which was pending against him in Bombay, he could not be tried for any 
‘other offence -said to fee ee been committed by him in India. Learned co 

relies on 8. 8(2) of the English Extradition Act, 1870 (83 & 34 Vic. o. 82) which 
shows that it’ is contemplated thereby that a fugitive criminal who has been 
surrendered under the Extradition Act in respect of a particular offence should 
not be tried for any other offence until he has been restored or-has been given 


‘an opportunity of returning. This section, however, has‘ no’ bearing in the 


present case, since, as already stated, the appellant was surrendered under the 

Offenders Act which contains no analogous provision. Section 8 of 
the Fugitive Offenders Act only provides for an optional repatriation of the 
‘surrendered person at his request if he is acquitted of the offence for which he 
is surrendered. Learned counsel argues that the principle underlying s. 3(2) 
of the English Extradition Act isa general one and that it should be applied 
by analogy also to a surrender under the Fugitive Offenders Act. We are un- 
able to accede to that contention. It may also be mentioned that even if his 
A E e ETO eee ee ee 
sidered not to be justified, by itself cannot vitiate the conviction following 
upon his trial. This is now well-settled by a series of cases. (See Parbhu v. 
King-Emperor® ; Lumbhardar Zuisht v. The King®?; and H. N. Rishbud v. The 
State of Delhi4.) This contention must accordingly be overruled. 

We are left, therefore, with the first contention raised by the learned counsel 
for the appellant which is the only substantial question that has been raised 
before us reqtiring careful consideration. 

The first. contention is raised on the assumption that the appellant is a 
Pakistani national. At the outset, it may be stated that it is doubtful whether 
in fact the appellant at the time of the offence, could be considered a Pakistani 
national. The complainant asserted in his complaint, that he came to know the 
appellant to be an Indian citizen and described him as hailing from Hyderabad 
(Deccan) and as having absconded to Pakistan and from there to England. 
‘In a long written-statement filed after the prosecution: closed ita case, the ap- 
pellant himself gave details of- his previous history from the year 1928. He 
stated that he became a Graduate with Honours from the Punjab University 
in 1928, that he joined the Indian Finance Service and served in various capa- 
cities and at various places, that he ultimately resigned from the Government 
service in 1948 and joined an industrial concern at Hyderabad (Deccan), 
that he did a lot of business there and that he entered into a large business 
contract with the Government'of Hyderabad, which was revived by the Mili- 


1 952] 1 Al E. R. 1060, 1061. 8 fises 52 Bom. L, R. 480, r.o. 
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tary Government after the Police Action. He-winds up the narration of his 
previous history with the following significant statement. 


“The contract was satisfactorily fulfilled prior to my migration to Pakistan in July, 

1950." 
This is a categorical statement of the appellant himself which shows that he 
epntinued to be in India till July, 1950. If so, it appears prima facis that by 
virtue of art. 5 of the Constitution read with art. 7 thereof, he was a citizen 
of India on the date of the Constitution and continued to be so at the date 
of the offence in July-August, 1951, unless he shows that under art. 9 of the 
Constitution, he voluntarily acquired the citizenship of a foreign State. Prima 
facie mere migration to Pakistan is not enough to show that he had lost Indian 
citizenship. This question has not been considered or dealt with in the Courts 
below, probably because it was not properly raised at the early stages. Being 
a fundamental objection to jurisdiction this shohld have been raised at the 
trial by the appellant (accused), at any rate, soon after the charge was framed. 
We might well have declined, therefore, to permit the question of jurisdiction 
in this specific form to be argued before us. But the learned Judges of the 
High Court have entertained it and dealt with it on the stated assumption 
that the appellant is a Pakistani national. To over-rule the objection at this 
stage without finally deciding whether the appellant continues to be an Indian 
citizen (after remanding for additional finding, if need be), would not be 
fair or satisfactory. In the circumstances we have felt it desirable to allow 
arguments to proceed on the same assumption which the High Court has made. 
We, therefore, proceed to deal with it. 

The learned Judges of the High Court decided against the objection of the 
appellant as to the jurisdiction of the Court to try him for the alleged offence 
maken | on s. 179 of the Code of Criminal Procedure which provides as follows: 

en a person is accused of the commission of any offence by reason of anything 
Glen aa cen! danas eu Gf ace Garmsqueses HA hue PEET oen E AEA 
inquired into or tried by a Court within the local limits of whose jurisdiction any such 
thing has been done, or any such consequence has ensued.” 
In view of the above proving th e learned Judges say as follows: 

“Even upon the footing tbat representations were made, or the deception was 
practised by the appellant, while he was in Pakistan, the consequence of the deception, 
namely, the delivery of the property, took place in Bombay.” 

They held that the appellant could, therefore, be tried in Bombay in respect 
of the delivery of the money in Bombay. The argument of the learned coun- 
sel for the appellant is that s. 179 of the Code of Criminal Procedure pro- 
ceeds on the assumption that the person to .be tried is substantively liable for 
an offence under the Indian Penal Code and that s. 179 prescribes the place of 
trial but does not create the liability. He urges that since the appellant is a 
papas national who was not physically present at Bombay at any stage of 

m of the offefice, the Indian Penal Code has no application to 
Hee He is’ therefore not liable for an offence under the Penal Code and 
hence is not triable under s. 179 of the Code of Criminal Procedure. It ap- 
pears from s. 5(1) of the Code of Criminal Procedure that the provisions of 
the said Code relating to the place of trial assume the existence of substantive 
liability under the Indian Penal Code or under any other law. Section 5(1) 
says that: 

“All offences under the Indian Penal Code shall be investigated, inquired into, tried 

and otherwise dealt with according to the provisions hereinafter contained.” 
Now the point raised by the learned counsel is that fo hold a person in the 
position of appellant substantively liable for the offence charged against him 
in the circumstances of this case, would be to give extra-territorial operation 
to the provisions of the Indian Penal Code. He contends that such extra- 
territorial operation can only be by reason of specific legislation in this -behalf 
and does not arise frqm any general provisions of the Indian Penal Code. 

To deal with this contention, it is necessary to appreciate clearly the basie 
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facie toand du tiie Gane: Tho ‘offence of cheating under a. 420 of the Indian 
Penal Code as defined in a. 415 of the Code-has two essential’ ingredients, viz., 


: X deceit i.e., dishonest or fraudulent misrepresentation to 4 person, and: (2) 


inducing of that person thereby to deliver property. In the present case 
ni volume of evjdence set out above and the facts found to be true show that 
os pellant though at Karachi was making representations to the complain- 
uae letters, telegrams and telephone talks, sometimes directly to the cont- 
pea and sometimes through Jasawalla, that he had ready stock of rice, that 
he had reserved shipping space and that on receipt of money he would be ina _ 
position to ship the rice forthwith. These representations were made’ tọ the 
complainant at. Bombay, notwithstanding that. the appellant was making thé 
representations from Karachi. The position is quite clear where the represen- 
tations were made through the trunk phone. The statement of the appellant 
at the Karachi-end ‘of the telephone becomes a ‘representation to the complain- 
ant only when it reaches cognition of e complainant at the Bombay-end. 


_- This indeed has not been disputed. It no difference in principle if the 


representations haye in some stages been conveyed by telegrams or by letters 


-to the complainant directly or to me one of the appellant’s agents, includi 


Jasawalla in that category. There is also‘no question that it is as a result 


' these representations that the appellant parted with this money to the tune of 


about Ra. 54 lakhs on three different dates.- It has been fourid that the repre- 
sentations were made without being supported-by the requisite facts and that - 
this was so to the knowledge of the appellant and that the representations were 
so made with an initial dishonest intention. On these facts it ia clear that all 
the ingredients necessary for finding the offence of cheating under s. 420 read - 
with a.'415 have occurred at Bombay. In that sense the entire offence was 


. committed at Bombay and not merely the -consequence vis.,.delivery of money 


which was one of the ingredients, of the offence. Learned counsel for the ap- 


, pellant has not seriously contested this position. But he urges that even so 
` the appellant, who was not corporeally present in India at the relevant time, 


does not fall within the ‘purview of the Indian Penal Code. Now there can be 
po doubt that prima fage the Indian Penal Code is intended to deal with all 
unlawful acts and omissions defined to be offences and committed within India 
and to provide for the punishment thereof of the pergon or persons found 

ilty therefor. This is implicit in the preamble and s. 2 of the Indian Penal 

e. What is, therefore, to be seen is whether there is any reason to think 
that á foreigner not corporeally present at the time of the commission of the 
offence does not fall within the range of persons punishable therefor under- 
the Code. It-appears to us that the answer must be in the.negative unless 
there is ‘any recognised woe principle on which such exclusion can be founded 
or, the language of the Code compels such a construction: It is strenuously 
urged that to consider a foreigner guilty under the Penal Code for an offence, 
committed in India though attributable to him and to punish him, therefor ‘in 
a case where he is not corporeally present in India for the commission of the 
offence, would be to give extra-territorial operation to the Indian Penal Code 
and that an interpretation which brings such’ extra-territorial operation must 
be avoided. The ease of the Privy Council in Macleod v. Attorney-General for 
New South Wales! is relied upon. . But this argument is based on a miscon- - 
ception. The fastening of criminal liability on a foreigner in respect of cul- . 
pable acts or omissions in India which are juridically attributable to lim not- 


i withstanding that he is corporeally present outside India at the time, is not to 


give any extra-territorigl operation to the law; for it is in respect of an offence 
whose locality is in India, that the liability is fastened on the person and the 
punishment is awarded by the law, if his presence in India for the trial can 
be secured. That this is part of the ordinary jurisdiction of a municipal 
Court is well recognised in the common law of England as appears from Hals- 
bury’s Laws of England i edn.), VoL X, p. 818. Paragraph 580 there- 
Taho that the exercise of ¢ riminal jurisdiction at eqmmon ey aes 


1 [1891] A. 0. 455.00 ja 5 
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. to crimes committed within the territorial limits-of England and para. 581 
states the jurisdiction in respect of acta outside English territory as fallen 

“For the purposes of criminal jurisdiction, an acè may be regarded as done ‘within 
English territory, although the person who did the act may be outside the territory; for 


Being outside England, initiates an offence, part of the essential elements of which take 
effect in England, he is amenable to English jurisdiction. It appears that even though 
the person who has initiated such an offence is a foreigner, he can be tried if he sub- 
sequently comes to England.” 

Thus the exercise of criminal jurisdiction in such cases under the common law 
is exercias of municipal jurisdiction atid much more so in a case like the pre- 
. sent, where all the ingredients. of the offence occur within the municipal terri- 
It would be desirable at this stage to notice certain well-recognised concepts 
of International Law bearing on such a situation. Wheaton m his book on 
Elements of International. Law (Fourth Edn.) at p. 183, dealing with erimi- 

nal jurisdiction states as follows :— 

May tho Comia. Law ‘ok Boglecit wiih kaw bees adopted. in WU denet In the 
United States, criminal offences are considered as altogether local, and are justiciable 
only by the courts of that country where the offence is committed.” 

At p. 182 thereof it is stated'as follows :— - 

iite Jadidal power “OF eray sndependent: Stabs: aii (aik e a 
mentioned earlier) to the punishment of all offences against the municipal laws of the 
State, by whomsoever committed, within the territory.” ~ : 
In Hackworth’s. Digest of International Law (1941 edn.), Vol. II, at p.-188 
there is reference to opinions of certain eminent American Judges. It is 
seh a to > ano the following dictum of Holmes J. noticed therein: 

done outside a jurisdiction, but intended to produce and producing detrimental 
Sie a ae a Gate aaae Ge acs e ae ee 
present at the effect, if the State should succeed’in getting him within its power.” 
In Hyde’s International Law (Second Edn), Vol. I, at p. 798, the following 
quotation from the judgment of the Permanent Court of International Justice 
dated September 7, 1927, in the case relating to 98.°8. Lotus’ is very 
instructive :— 

“Tt is certgin that the courts of many countries, even of countries which have given 
their criminal legislation a strictly territorial character, interpret criminal law in the 
sense that offences, the authors of which at the moment of commission are in the terrl- 
tory of another State, are nevertheless to be regarded as having been committed in the 
national territory, if one of the constituent elements of the offence, and more especially 
its effects, have taken place there.” 

This quotation is also noticed in Openheim’s International Law (Eighth edn.), 

Vol. I, at page 332 in the foot-note. In noticing the provisions of International 
Law in this context we are conscious that what we have to deal with in the 
present case is a question merely of municipal law and not of any International 
Law. But as is seen above, the principles recognised in International Law in 
this behalf are virtually based on the recognition of those principles in the’ 
municipal law of various countries and is really part of the general. jurispru- 
dence relating to criminal responsibility under municipal law. ‘No doubt some 
of the above dicta have reference to offences actually committed outside the 
State-by foreigners and treated as offences committed within the State by 
specific legislation. But the principle emerging therefrom is clear that once 
it is treated as committed within the State, the fact that he is a foreigner cor- 
poreally present outside at the time of such commission is no objection to the 
exercise of municipal’ Jurisdiction- under the municipal law. This emphasises 
the principle that exercise of criminal jurisdiction depends on the locality of 


1 Publications)’ Permanent Court of International Justioœ, Series A. No. 10, 28. 
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the offence and not on the nationality of the alleged offender (except in a few 
specified cases such as ambassadors, Princes, ete.). 

. Learned counsel for the appellant has relied on various passages in the judg- 
ment of Cockburn C.J. in the well-known case Ths Queen v. Koyn (Franco- 
mia’s case)’. Fourteen learned Judges participated in that case and the case 
appears to have been argued twice. Hight of them including Cockburn C.J. 
formed the majority. Undoubtedly there are various passages in the judg- 
ment of Cockburn C.J. which prima facie seem capable of being urged in 
favour of the appellant’s contention. In particular the following passage at 
p. 285 may be noticed: 

: “The question in not whether the death of the deceased, which no doubt took place 
SE A G Apr wren a Ser Oe ia aaan e a o Pint weie He defadan 
at the time the act was done, was himself within British jurisdiction.” 


The learned Chief Justice, however, recognised at p. 237 that there were cer- 
tain Ameriean decisions to the contrary. Now the main debate im that case 
was whether the sea upto three mile limit from the shore .is part of British 
territory or whether in respect of- such three mile limit only limited and de- 
fined extra-territorial British jurisdiction extended which did not include the 
particular criminal jurisdiction under consideration. In respect of this ques- 
tion, as a result of the judgment, the Parliament had to enact the Territorial 
Waters Jurisdiction: ‘Act, 1878 (41 and 42 Vict. c. 73) which in substance over- 
ruled the view of the majority and of the learned Chief Justice on this point. 

The main principle of criminal jurisdiction, however, relevant for our purpose 
was enunciated in the minority judgment of Amphlett, J. A. at p. 118, that 
“it is the locality of the offence that determines the jurisdiction” implying 
by contrast that it is not the nationality of the offender. 

- The question 1 however, that still remains for consideration is whether there 
is anything in the language of the sections of the Indian Penal Code relating 
to the general scheme of the Code which compels the construction that the 
various sections of the Indian Penal Code are not intended to apply to a 
foreigner who has committed an offence in India while not being corporeally 
preeent therein at the time. For this purpose we are not concerned with sae 
of.the sections of the Penal Code, if any, which indicate the actual prm 
~ of the culprit as a necessary ingredient of the offence. Of course, 
offences a foreigner ex hypothesi not present at the time in India cannot be 
guilty. The only general sections of the Indian Penal Code which indicate 


its scheme in this behalf are sa. 2, 8, and 4 and as they stand at, present, they. 


are as follows :— 

“2, Every person shall be liable to punishment under this Code and not otherwise 
for every aet of omlesion conteery io the geovidanatharadi, af which be ehall poss. 
within India, 

a- Aay rain ihe By ay aia thw) td: ba ad «fer annaia “eaaemitied 
‘beyond India shall be dealt with according to the provisions of this Code for any act 
committed beyond India m the same manner as if such act had been committed within 
India. 

4. The provisions of this Code apply also to any affence committed by— 

_ (2) any citizen of India in any place without and beyond India; 

(2). amy person on any ship or -aircraft registered in India wherever tt may be. 

Erplenction.In this section the word ‘offence’ includes every act committed outside 
-India which, if committed in India, would be punishable under this Code.” 

Sections 3 and 4, deal with offences committed beyond the territorial limita of 
India and s. 2 obviously and by contrast refers to offences committed within 
India. It appears clear that it is s. 2 that has to be looked to to determine 
the liability and punishment of persona who have committed offences within 
India. The section asserts categorically that every person shall be liable to 
punishment under the Code for every act or omission contrary to the provi- 
mene Se oe end eee ee a This recog- 
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nises the general principle of criminal jurisdiction over persons with reference 
to the locality. of the offence committed by them, being withm India. The use 
of the phrase ‘‘every person” in s. 2 as contrasted with the use of the phrase 

“any person’’ in s. 8 as well as s. 4(2) of the Code is indicative of the idea 
that to the extent that the guilt for an offence committed within India can be 
attributed to a person, every such person without exception is liable for punish- 

t under the Code. Learned counsel for the appellant suggests. that the 
p ‘within India?’ towards the end of s. 2 must be read with the phrase 
‘every person” at the commencement thereof. But this is far-fetched and 
untenable. The plain meaning of the phrase ‘‘every person” is that it com- 
prehends all persons without limitation and irrespective of nationality, alle- 
giance, rank, status, caste, colour or creed. This section must be understood 
as comprehending every person without exception barring such as may be 
specially exempt from criminal proceedings or punishment thereunder by vir- 
tue of the Constitution (see art. 861(2) of the Constitution) or any statutory 
rovisions or some well-recognised principle of international law, such as 
oreign sovereigns, ambassadors, diplomatic agents and so forth, accepted in 
the municipal law. 

Learned counsel drew our attention to a number of sections in the Indian 
Penal Code, viz., s3. 108A, 177, 208, 212, 216, 216A and 236. The argument 
based on reference to these sections is that wherever the Legislature in framing 
the Penal Code wanted to legislate about anything that has reference to some- 
thing done outaide India it has specifically said so and that therefore it may 
be expected that if it was intended that the Penal Code would refer to a 
person actually present outside India at the time of the commission of the 
offence, it would have specifically said so. We are unable to accept this argu- 
ment. These sections have reference to particular difficulties which arose with 
reference to what may be called, a related offence being committed in India in 
the context of the principal offence itself having been committed outside India 
-—that is, for instance, abetment, giving false information and harbouring 
within India in respect of offences outaide India. Questions arose in such cases 
as to whether any criminal liability would arise with reference to the related 
offence, the principal offence itself not being punishable in India and these 
sections were intended to rectify the lacunae. On the other hahd, a refer- 
ence to 8. 8 of the Code clearly indicates that it is implicit therein that a foreign- 
er who commits an offence within India is guilty and can be punished as such 
without any limitations as to his corporeal presence in India at the time. For 
if it were not so, the legal fiction implicit in the phrase ‘‘as if such act had 
been committed within India’’ in s. 3 would not have been limited to the 
supposition that such act had been committed within India, but would have 
extended also to a fiction as to his physical presence at the time in India. 

In the argument before us, there has been some debate as to what exactly is 
the implication of the clause ‘‘of which he shall be guilty within India’’ in 
s. 2 of the Code. It is unnecessary to come to any definite conclusion in respect 
thereto. But it is clear that it does not support the contention of the appel- 
lant’s counsel. We have, therefore, no doubt that on a plain reading of s. 2 of 
the Penal Code, the Code does apply to a foreigner who has committed an 
offence within India notwithstanding that he was corporeally present outside. 

It has next been urged before us that the exercise of jurisdiction over a 
foreigner by municipal Courta depends on the theory of temporary allegiance 
to the State by reason of his entry into the State, which carries with it the 
protection of its laws and therefore his submission thereto. Dicta from some 
of the decided cases have been cited before us. It is unnecessary to deal with 
any of those cases. On an examination of those cases it will be found that 
allegiance, temporary or otherwise, has not been laid down anywhere as a 
limiting principle in respect of criminal jurisdiction, which is primarily con- 
cerned with questions of security of the State and of the citizens of the State. 

A number of early of the High Courts in India have been brought to 
our notice as beariag‘on the question now under consideration. (See Keg. v. 
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Elinstone, Whiweli; Reg. v. Pirta; Maitisumioned Kishen Kour v. Thé 
Crown’; and Gokaldas v. Emperors). As against them may~ be noticed’, 
the ‘case in Emperor v. Chhotalal. Babar® It is unnecessary to con- 
sider them at any length. Undoubtedly some of them seem to support the 
view pressed before us on behalf of the appellant that criminal jurisdiction 
cannot extend to foreigners outside the State. These, however, are: decisions 
rendered at a tine when the competence of the Indian Légialature was consi- 
dered somewhat limited, under the influence of the decisions’ like thoss in Mac- . 
leod’s case in spite of the decision in Queen v. Burah®. . However that may 
be, these concepts are no longer tenable after India became -a Dominion by the 
Indian Independence Act of 1947 and after it became an independent free 
sovereign republic under the present Constitution. It is enough to' refer to 
the case of Croft v. Dunphy’ and to the decision of Spens C. J. im Governor- 
General v. Raleigh Investment’: In the ister case Spens OJ ‘J. indicates . 
that -there has“ been considerable change: in the concept of- the doctrine of 
extra-territorial ee ee subsequent to Macleod’s case and the criticism of 
Macleod’s case in certain Canadian decisions and of the Privy. Conneil itself 


`: has been adverted to 


Learned counsel ataia our attention to a passage from the tpat ‘of the 
- Indian Law Comħissioners quoted at p. 274 of Ratanlal’s Law . .of Crimes 
(Eighteenth Edn.). It is enough to say that though this quotation may- be 
-- valuable as a matter of history, it-cannot be a legitimate guide for the con- 
struction of the section. That construction must be based on the meaning of 
the words used, to be gathered according to the ordinary rules ‘of interpretation. 
and in consonance with the generally accepted principles-of exercise of crimi- ' 
_nal jurisdiction. It is-not necessary, and indeed not permissible, to construe 
the Indian Penal Code at the present day in accordance with the notions of 
criminal jurisdiction prevailing at the time when the Code was enasted.. The 
notions relating to this matter have very- considerably changed between ‘then 
and now during nearly a century that has elapsed. It is legitimate to construe 
the Code with reference to the modern needs, wherever this is permissible, un- _ 
lees there is anything in the Code or in any particular section to indicate the 
sg ie 

payed our careful consideration to the questions raised before üs, we 

early of the opinion that even on the assumption that the appellant ‘has 
seed be an Indian citizen and was a Pakistani national at the time of the 
commission of the offence, he must be held guilty and punished under the 
` Indian Penal Code notwithstanding his not being corporeally present in India 
at the time. 

We have been asked to consider the quætion of sentence. : As has been stated 
at the outset the substantive sentences of ‘imprisonment are two years under 
thefirst count and twenty-two months under the second. The sentences were - 
toncurrent on the second and third counts. As a result, the total imprisonment 
which has been awarded against the appellant would be a period of three years 
and ten months. We are'not prepared to say that the discretion of the trial 
Court i in awarding that sentence has been wrongly ezeroined 


_ The ee. is accordingly dismissed. 


Appeal dismissed. 
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APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 
THE STATE OF BOMBAY v. M. ©: MENON.* 
Bombay Land Requisition Act (Bom. XXXII of 1948), Sec. 6—Constitution of India, 

"ACE e at Whether Cour cas ge behiad Geclay allow: of carici mada dadar 

s. (4)(a) on question of fact or law—Such a declaration when can be challenged— 
Assignment by, tenant, of premises whathir crestes vacancy within Act although 
assignee in occupation of premises. , 

A declaration of vacancy made under « 6(4)(a) of the Bombay Land Rèquisition 
Act, 1948, cannot be challenged either on the facts on which the declaration is based 
or on the ground that in law such a declaration cannot be made. 

A declaration that there is a vacancy can be challenged under art. 228 or under 
art, 227: of the Constitution of India only on the ground that the declaration was 
mala fide or that there was some extraneous factor which -led the Government or 
the officer concerned to make that declaration. - 

Mohsinalt Mahomedalt v. State of Bombay’ and Lila Vati Bai v. The State of Bom- 
bay,’ referred to. 

On an GF a ferant re ee ee ne ee N 
there ts a within the meaning of the Explanation to s..6 of the Bombay 
Land Requisition Act, 1948, although the assignee may. be in occupation of the 

. Premises. Under-the Act the State has the right to requisition the premises, if they 
are vacant as understood: by’ the Act, even though the premises be in possession of 
P TAT Seen mae vee ace B, ARa ay rhe! DE AURA Ee 
Apelor: 


Ons A. D. Nais EE E E T eitaatad 
at Matunga in Bombay since 1942, in January 1949 started a commercial insti- 
tution in a portion of his premises: On September 22, 1955, A. D. Nayar 

assigned this business of the. commercial institution to one M. G. Menon (peti- 
Hone) and the deed of assignment mentioned Rs. 601 as consideration. paid 
by the petitioner for the furniture and goodwill of the business.. Under this 
deed A. D. Nayar purported to assign. and transfer to the petitioner the bene- 
fits of the tenancy of the premises which was conveyed without consideration 
as incidental to the sale of the goodwill and furnitute. On April 22, 1957, 
the Accommodation Officer; Bombay, passed the following order :— -` 

“Whereas, on inquiry it is found that the premises specified below had become 
vacant in the month of September 1955. : 

Now, therefore, in exercise of the powers conferred by clause (a) of sub-section 9 
of section 6 of the Bombay Land Requisition. Act, 1948 (Bom. XXXII of 1948), the 
Government of Bombay is pleased to declare that the said premises had become vacant 
after 4th December 1947 and to requisition the said premises for a public purpose, 
namely, for housing a Bombay State Government servant.” 5 


The petitioner applied to the High Court under art. 226 of the Constitution 
of India for an appropriate writ to quash the order of requisition. The peti- 
tion was heard by Coyajee, Acting O.J. -who allowed it, delivering the follow- 
ing judgment on September 27, _ 1957 — 


Covasan Acting C.J. This petition raises a short point of law: The peti- 
tioner challenges an order of requisition, and that order of requisition is dated 
perl 22, 1957, By that order flat No. 8, first floor, Annapurna Mandir, has 

‘en acquired on the ground that that flat had become vacant in the month of 
Septentar 1955. It is important to note that the grognd is that it. had become 
vacant in the month of September 1955. 

The facta in connection with this petition are that this flat was acquired as 


*Desided, February 25, 1958. 0.0.5.4 ee "58 Bom. L. R. 
pon No. a ab of 1907 On No. 16 _2 (1957)-59 Bom. L. R. ose B.C. 
1957. 
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NENET iene tinea. Nayar and A. D. Nayar was here from 1942. 
From 1949 onwards Nayar started a regular commercial institute under the 
name and style of Vishnu Commercial Institute. Evidently he had started a 
commercial class in a residential flat with the result that he applied for licence 
to the Bombay Municipality which licence was granted to him. It appears 
that the petitioner acquired this Vishnu Commercial Institute as a going con- 
cern under an assignment with all right, title and interest thereto, assets there- 
of including the goodwill and the tenancy rights. This assignment took place 
on the September 22, 1955, and this assignment is annexed to the petition. It 
appears that the landlord declined to transfer the tenancy and a suit was filed 
by the landlord for ejection of the petitioner. In the meanwhile intimation 
of suppressed vacancy. was conveyed to the Controller of Accommodation and 
a show cause notice dated April 25, 1956, was issued against the petitioner. 
A copy of the notice is exh. D to the petition. After hearing the petitioner 
the Accommodation Officer passed the order requisitioning the Premises and 
against that order this petition is presented. 

Now it is not challenged that there is a proper legal assignment which has 
been regularly made and registered and the question and the pure question of 
law is whether, if the petitioner was in fact in law or was deemed in law to 
be the tenant under this dssignment of 1955, there could be a declaration at 
all of vacancy in September 1955 as alleged as the basis of the ground on 
which. this order is made. Because, the very foundation of jurisdiction of the 
Accommodation Officer is that there is a vacancy. But, if at the date of the 
order the petitioner though not living there was in fact a tenant, then the yery 
foundation or the condition precedent to the exercise of this jurisdiction by 
the Accommodation Officer disappears. 

Mr. Kantawalla referred me tə a 25 of the Rent Act which says that a land- 
lord shall not use or permit to be used for a non-residential purpose any pre~ 
mises which on the date of the coming into operation of this Act were used “for 
residential purposes and sub-s. (2) is a clause for punishment for non- 
compliance with such a section. Mr. tawalla algo. drew my attention to 
g. 6, Explanation thereto’ of the Requisition Act and relied: upon a Notification 
dated April 5, 1954, which says that notwithstanding anything. contained in 
these rules any premises in the city of Bombay used for a non-residential pur- 
pose on February 18, 1954, shall with effect from the April 5, 1954, be ‘exempt 
from the provisions of s. 6. It is contended on behalf of the respondent that 
in the circumstances, facts and dates of this case the petitioner can claim no 
exemption under this Notification and that assignments are covered in terms 
by Explanation to s. 6 of the Act. 

Mr. Rajgopal in his argument put it very shortly , and very’ neatly in | the 
following manner. He says that first of all the question is whether this is an 
assignable business. That proposition is not challenged. Secondly, if it is an 
assignable business, is it properly assigned? That assignment has not been 
challenged in the affidavit in reply. If the deed of assignment cannot be im- 
peached, according to Mr. Rajgopal, then one must look at s. 15 of the Rent 
Act, which says notwithstanding anything contained in any law it shall not 
be lawful, after coming into operation of this Act, for any tenant to sublet the 
whole or any ‘of the premises let to him or to assign or transfer in any 
other manner interest therein. The learned counsel pointed out that by a 
Notification under the proviso a transfer or assignment incidental to the sale 
of a business as a going concern together with the stock-in-trade and goodwill 
thereof is exempted provided the transfer or assignment is of the entire inte- 
rest of the transferor or the assignor in such premises together with the busi- 
ness, stock-in-trade and goodwill thereof, with the result that under thia Notifi- 
cation dated September 21, 1948, the prohibition in s. 15 does not apply. In 
these circumstances, the question’ remains that the petitioner clearly under the 
Rent Act and the common law is entitled to these premises and Mr. Rajgopal 
rightly points out that the Notification dated April 5, 1954, does not and 
cannot come in his way even if it were read in the the respondent 
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wants that Notification to be read, because-the petitioner is under the defini- 
tion of tenant deemed in law to be a tenant at the date when the order wag 
made. A tenant is defined under the Rent Act under s. 5(11) as any person 
by whom or on whose account rent is payable for any premises and includes 
any peradn to whom interest in premises has been transferred under proviso 
tos. 15. Therefore, if interest under the proviso to s. 15 has been adequately 
conveyed to the petitioner, the petitioner became a tenant im law, and if he 
befame a tenant and he is deemed to be a tenant, he certainly was in posses- 
sion of these premises during the period preceding the order, and there could 
be no question of any vacancy. - 

The Notification relied upon by counsel on behalf of the petitioner, as shown 
by him, was published some months after the Requisition Act was passed and 
with an eye to s. 6 of the Requisition Act and the proviso to s. 15 of the Rent 
Act. In these circumstances, it is clear. that the petitioner need not fall back 
upon any express exemption under any Notification under the Requisition Act, 
becauge his rights remain unaffected as they devolved on him under the pro- 
viso to s. 15 of the Rent Act. - 

It is clear, therefore, on the record that in fact there could be in fact no 
vacancy as declared on this order and therefore there was no jurisdiction in 
the Accommodation Officer to pass this order. This petition will, therefo 
be allowed. The order of requisition will be quashed .and the petitioner wil 
get the costa of the petition. 


THe State of Bombay appealed. 


H. M. Seervai, Advocate General, with R. M. Kantawalle, for the appelant. 
V. Rajagopal, with M. H. Thakkar, for the respondent. 


CHagua C.J. This is an appeal from a judgment of Mr. Justice Coyajee 
by which he held that the Accommodation Officer had no jurisdiction to pass 
the requisition order which was impugned by the petitioner. It is sufficient to 
state a very few facts in order to decide the two contentions that arise in this 
appeal 

One Nair was a monthly tenant of the premises, which is a flat on the first 
floor of a building at Hormusji Adenwalla Road, Matunga, and it appears that 
in January 1949 this Nair started a commercial institution in one of the rooms 
of this flat. On September 22, 1955, Nair assigned this business to the peti- 
tioner, and the deed of assignment mentions Ra. 601 as consideration paid by 
Menon, Rs. 400 being the price of furniture and Ra. 201 being the price for 
the goodwill of the business. The order of ‘requisition was passed on April 
22, 1957, and it recites that on an enquiry, it was found that the premises had 
become vacant in the month of September 1955 and the order of ie ee 
is passed in exercise of the powers conferred by cl. (a) of subs. (4) s. 6 of 
the Bombay Land Requisition Act, and there is a declaration that the premises 
had become vacant—after December 4, 1947. Mr. Justice Coyajee took the 
view that in view of the assignment in favour of the petitioner, there was in 
law no vacancy and, therefore, the State Government’ had no jurisdiction to 
pass this order. The learned Judge also took the view that on a true con- 
struction of the provisions of the Requigition Act, the legal effect of the assign- 
ment was that there was no vacancy, and these two conclusions arrived at by 
the learned Judge have been challenged before us by the Advocate General. 
Section 6(4) (a) makes the declaration of vacancy conclusive evidence that the 
‘premises were or had so become vacant. The question that arises in limine is 
whether it is competent to this Court to: go ‘behind that declaration. If it is 
not so competent, no further question can arise. 

Now, Mr. Rajagopal has argued on behalf of the respondent that, although 
| it may not be open to the Court to go behind the declaration m order to ascer- 
tain the facta found by the officer who held the enquiry; it is open to the 
Court-to consider whether, in law, there is a vacancy, and if, in law, there is 
no vacancy, the Céurf.can and, indeed, should hold that the order has been 


z 
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- made without jurisdiction. The matter is put this way: The jurisdiction to 
make an order under's. 6 depends upon a vacancy. If, -in law,. there is no 
vacancy, then there is no jurisdiction to an order. . Now, this very point 
was considered by'this Court in Mo. Mahomedali v. The State of Bom- 
bay’. In that case Mr. Justice Tendolkar hed taken the view that the. decla- 
ration under s. 6 was conclusive as to facta but not as to, its legal consequences: 
The :decigion of Mr. Justice Tendolkar come up. before, me and Mr.: Justice, 
Gúájendragadkar, and we found unable to accept, the interpretation put by the 
learned Judge*.upon the expression ‘‘conelusive evidence” and ; :what we held, 
me as found at p. 97: 

-karalne av aul oiia Gos daaa aae by Gora St 
hee a chases: ak deliria E arian ah ue @ a ae oe sles oa © 
the legal requirements which the law makes necessary.” - 3 
Therefore, not only it is not competent to.the petitioner to challenge the facts 
‘on which the declaration is based, but it is also not. open`to the petitiqner to 
challenge the order on the. ground that it does not comply with the require- 
ments of vacancy laid down in the Requisition Act... We also pointed. out that 
both the requirements as to law and the facts were questions which the Legis- 

. lature had left for decision to the Government and -the .Court could, not go 
‘ behind the conclusion arrived’ at by the Government. This decision was given 
fairly a long time ago, but- itg correctness has been ‘affirmed by the Supreme 
. Court in a recent decision in Lila Vati Bai v. The State-of Bombay, ‘and’ at 
p. 940 the Supreme Court has cited this judgment, presumably with: approval, 
ent has itself laid down the law 'in the following 


Bak thà special powers aforesaid of ihis'Court or of Us High Cork Gaba ated 
Breede Glee iy ie Se Ge ome ec sk Ge Ae Ge Gee 
has not actually resided in the premises for a continuous period of six months immediately 
rein ihe date ot Hie odes fe anata: OTRE te renee Se eee veer 
about;the time indicated in the order impugned.” 

Now, Mr. Rajagopal himself ae on the judgment of the: Supreme Court, and 

his contention is that where the 8 upreme Court speaks. of reopening, it-only 

refers to facts and not to law. What is further pointed out by Mr. Rajagopal 
_ is that earlier in this passage, the Supreme Court has stated (p. 940): 

“But that doos’ not mean that'the jurisdiction of the High Court under art. 28 or 
of this Court under art. 32 or on appeal has been impaired. In a proper case- the High 
Court.or this Court ‘in the exartise of its special jurisdiction under the Constitution has 
tie power fey deteraitn ere Sar Pie iroyin of A eae haven, average, Pee 
. complied with.”, 
and aceording’ to Mr. Rajdoopal; if = law Inia down what a yacancy ‘is end 
_if the Government declared a vacancy contrary to ‘the provisions of the law, 
“it was’ not càrrying out the statutory ‘Tequirements and this Court ‘can inter- 

-fere under art. 226. This, in our opinio a total misreading of the judg- 
ment of the Supreme Court: It has now scone elementary to say that how- 
‘ever conclusive the’ Legislature may-make a- particular décision or a particular 
- finding,:it is always subject, to the over-riding powers of High Court under 
art. 226 or under art. 227 of the Constitution and, theréfote, Mr: Rajagopat is 
Tight to this extent that even a declaration that there is a-vacancy can be chal- 
‘lenged under art. 226 or under art. 227. But the challenge cannot-be directed 

“to reopening that declaration or going behind that declaration. Thechallenge 

- ean only be that the declaration wis made mala fide or that there was- some 
extraneous factor which led thé Govefnment ór the officer concerned to make 
‘that declaration. The Supreme’ Court, with: eee wae not saying that under 
art. 226 it is open to the High Court to go behind e' declaration on a-question 
of fact or on a question of law. If, again with respect, the Supreme Count has 

{| said 80, it would be reversing our decision ‘i in Mohsinals Mahomedali v. Tha State 
of “Bombay. , Far, from the Supreme Court doing so, as we have pointed out, it 
_ has referred’ to this judgment presumably with approval. Therefore, . ‘this’ is 
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not‘a case- where the petitioner is Hakime a “proper challenge against the de- 
claration under art. 226.. What the petitioner. is doing is. asking the Court to 
sit in judgment on the declaration made by the Government and to decide 
that in law- such a declaration. could ngt.be made. That, this Court cannot 
do, and, therefore, with respect, we do not,agree with the learnéd Judge when 
he holds that tie officer had no jurisdiction to. declare a vacancy by reason of 
the assignment. - The learned Judge should have assumed by reason of the 
conclusiveness of the declaration that all the legal requirements of a vacancy 
had been complied with. 

Now, we turn to the second contention, although it does not steietly arise 
but as the matter has been considered by the learned Judge and as the matter 
is of some importance and as the Advocate General states that the State wants 
guidance on this question, we have been persuaded to go into that matter also: 

it was open to-the Court to consider the legal requirement. of. a 
vacancy, would the facts here established constitute a vacancy in law! Now, 
for this purpose we will assume that the assignment of September 22, 1955, 
is a valid and legal assignment. If it is legal and valid, does the fact that the 
petitioner is an assignee under & valid. assignment -bring about a situation in 
law by which there is no vacancy which would attract the powers of Govern- 

sment to make a requisition-order? It is difficult to understand how, with very 

great respect to the learned Judge, it is possible to take the view on a plain 
reading of the relevant provisioris of. the section that an assignment does not 
cordate a vacancy. The Explanation to s. 6 provides: 

“For the purposes of this section, — 

Premises which are in the occupation of the landlord, the tenant or the sub-tenant, as 

the case may be, shall be deemed to be or become vacant when such landlord ceases to 
be in occupation or when such tenant or sub-tenant ceases to be in occupation upon 
termination of his tenancy, eviction, assignment, or transfer in any other manner of his 
interest Inthe premises or. otherwise, notwithstanding any instrument or occupation by 
eg en ee ee eee 
to be in occupation.” - ; 
Therefore, according to the plain’ and clear meaning of this Explanation, when 
thé tenant Mr. Nair executed the deed of assi gy pag on September 22, 1955, 
-and assigned the premises to the petitioner, re Was & vacancy within the 
meaning of this Explanation. Whether in fact there was a vacancy or not is 
‘irrelevant, because the’ Explanation introduces a legal fiction and for the pur- 
poses of the Requisition Act, on an assignment by a tenant there is a vacancy 
although the assignee’may be in occupation of the premises. 

Now, this clear position in law, so it seems to us, is met by Mr. Betty es 
“by pointing out that under the Rent: Act, a tenant is defined in s. 5(1 
also any person whose interest in premises has been transferred ar the 
proviso to s. 15, and s. 15 permits an assignment being made under certain cir- 
- cumstances, and for the purposes of this argument, we will assume that the 
assignment that is made is an assignment which is permitted under s. 15, and 
we will also assume that for the purposes of the Rent Act, the petitioner has 

“become a tenant. Now, says Mr. Rajagopal that if the petitioner is a tenant 
under the Rent Act, his possession is protected and he cannot be evicted by 
“the requisition order. He draws attention to the fact that although a land- 
‘lord is defined in the Requisition Act, a tenant is not.defined; and, therefore, 
we must turn to the Rent Act for the definition of a tenant. But that is en- 
-tirely an unacceptable canon of construction. When an Act defines a land- 
Jord and does not define a tenant, it clearly means that we must look upon 
-“ttenant?’? ag a co-relative term and define a tenant corresponding to the defi- 
nition of the landlord. In the Land Requisition Act, the landlord is defined 
. 88 any person who is, for the time being, receiving, or entitled to receive, rent - 
in respect of any premises, and therefore, the tenant must be defined as a per- ` 
‘son who, for the time being, pays or is liable to pay rent. If that be the true 
definition, then that definition can only apply to Nair who, as a ae assign- 
-ed the premises to Hie petitioner.. But apart arom the definition, Mr . Baja- 
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gopal has raised a larger question that if a tenant is protected by the Rent 
Act, his premises cannot be requisitioned under the Land -Requisition Act. In 
our opinion, that is an entirely untenable proposition, The Rent Act and the 
Land Requisition Act are not laws in part materia. The object of putting 
the Rent Act on the statute book was to protect the posseasion of the tenant, 
but the protection was to be against the landlord. The Legislature, notwith- 
standing the termination of the contractual tenancy, wanted to protect 
tenant from -being evicted by the-landlord, which power he had under 
ordinary law. But even though the person may be looked-upon as a tenant 
under the Rent Act and even though hig possession may be protected under 
the Rent Act, it does not, therefore, follow that his possegsion is protected 
against the State. Under the Land Requisition Act, we are not dealing with 
rights of the landlords, but we are dealing with the rights of the State, and 
the State has the right to requisition premises, if they are vacant as under- 
atood by that “Act, even though the premises may be in posseasion of 
a statutory tenant and even though his possession may be protected 
against the landlord. phe May eee ae ae een eae 
the protection under the Rent Act with right to requisition under ‘the 
Land Requisition Act. We will assume, for the sake of this argument that the 
petitioner was a tenant as defined by the Rent Act, that the assignment was. 
valid and that being in occupation the petitioner was deemed to be a tenant 
under the provisions of the Rent Act- and the landlord could not-evict him 
except on the grounds mentioned in the Rent Act.. But when we turn to the 
Requisition Act, there is nothing in the Act which prevents the State from 
requisitioning premises of a statutory tenant. Lf the statutory tenant does not’: 
occupy the premises and the premises become vacant, those premises become 
liable to be requisitioned. If the tenant does not occupy the premises, the land- 
lord cannot eject him, because he is protected, but the State can step in and 
say that in view of the housing problem in the State if you.do not occupy the 

premises, well, we. will make better use of those premises. That is the whole 
basis of the Land Requisition Act. That is the policy underlying that Act. 
Therefore, in our opinion, even assuming every fact in favour of Mr. Rajagopal 
and assuming that we can go behind the declaration, it is clear, on the facts of 
this case, that the legal requirements of a vacancy are satisfied and in law the 
State Government was entitled to requisition these premises. 

The result is that the appeal is allowed and the petition must be dismissed 
with costs. ` 

M a Oa Abul ante withdraw the sum of Rs. 500 deposited in Court. 

i Appeal allowed. 
Solicitors for the appellant: Little & Co. 
Solicitors for the respondent: Manohar & Co, 
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Before Mr. Justice K. T. Desai. ; 
BHARAT MANILAL DALAL v. THE STATE OF BOMBAY.* 
Bombay Land Requisition Act (Bom. XXXTI of 1948), Sec. 5—Declaration made under 
+ 8. 5(2) whether conclusive evidence as regards person entitled to reside in premises 
to be requisitioned—Whather declarafion precludes real tenant or landlord from 
showing that he ts the real tenant or landlord and not person mentioned therein. 


The declaration made under s. 5(2) of the Bombay Land Requisition Act, 1948, 
is not conclusive evidence as regards the person entitled to reside in the premises 
which are sought to be requisitioned. 

Under s. 5 of the Bombay Land Requisition Act, 1948, the declaration is made 
conclusive as regards the actual non-residence of the person referred to in the 
order for a continuous period of’ stx months immediately preceding the ‘date of the 
order. The declaration does not preclude the real owner,: landlord or tenant from 
showing that he is the real owner, landlord or tenant and not the person mentioned 
in the declaration. - 

Dwarkadas Gordhendas v. The State of Bombay, agreed with. 

Jamnadas Ramchand v. The State of Bombay,’ State of B’bay v. M. C. Menon,’ 
Mohsinali Mahomedalt v. State of Bombay’ and Dashrath Larman Jaya v. D. B. 
Pathak, Accommodation Officer, Govt. of Bombay,’ referred to. 


Tar facts appear in the judgment. i 


8. T. Tijoriwala, with Miss N. P. Uplekàr, for the petitioner. 
ER. L. Dalal, with K. K. Desai, for the respondent. 


K. T. Desar J. ia pei titian cuina i bola eaat ot aao dae alldine 
known as New Blocks situate at 175, Walkeshwar Road, Bombay. Prior to 
the year 1942 one Chandravadan C. Mehta was the tenant of the said premises. 
The petitioner alleges that he used to reside with the said Chandravadan C. 
Mehta in the said premises from the year 1941, that the said Mehta left the 
premises permanently i in or about the middle of 1942, that the petitioner there- 
after remained in possession of the said premises and was regularly paying 
rent in respect of the said premises to the landlord, that rent receipta in respect 
of the said premises were issued in the name of the said Mehta apto the end 
of the year 1955, that thereafter they were issned in the name of the petitioner’ 
and that he was the tenant lawfully entitled to ocoupy the said premises. In 
or about the end of March 1956 the petitioner came across a notice issued “by 
the Inspector of Requisitioning calling upon the occupants of the said premi- 
ges to present themselves before the Inspector with rent receipts, ration cards, 
electric bills, postal evidence ete. and to furnish such information as may be 
in their possession relating to the said premises. It is the case of the peti-- 
tioner that he thereupon saw the Accommodation Officer and satisfied the, 
Officer that he was the tenant of the said room. On March 29, 1957, a notice- 
was issued by the Accommodation Officer to the said Chandravadan c. Mehta 
as the tenant and to the petitioner and one Mahendra Manubhai Javeri as- 
occupants. In that notice it was stated that the Government had made inqui- 
ries and were considering the question of requisitioning the said premises.. 
The said Mehta, the petitioner and the said Javeri were required to see the 
Accommodation Officer on the date and at the time therein specifled with their. 
legal adviser, if any, with. a written statement to show cause, if any, why the said 
premises should not be requisitioned. They were further required on that day 

* Decided, April 14, 1958. O.O. J. Miscella- on December 8, 1958 (Unrep.). 
neons Petition No. 434 of 1857. 3 (1958) 61 Bem. L. R. 78. 

-1 (1953) Misellaneons Petition No. 230 á (1950) 58 Bom. L. R. 94. ae 
ee eo on October 5 (1957) O. C. J. Appedl No. 42 of 1957, 
14, 1953 (Onrep. decided by Tendolkar and 8. T. Desai JJ., 
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“ito produce all available evidence such as food ration cards, the true copies ot 


- extracts from the A.R.D.’s registers, rent bills, gas and électricity billsy postal . 


` cards or enveloped received at the said address and any other relevant evidence. 
On April 22, 1957, the petitioner saw the AccOmmodation Officer and' pointed 


out what according to him were the correct’ facta and produced documentary - 


‘evidence in support of his case. On December 18, 1957, an order was pand 
requisitioning the said premises. That order is in -terms following :-— 
“Whereas on inquiry it js found thit Shri Chandravadan C. Mehta was the parson 
' lawfully entitled to regide in the part of the building specified below: 
Room No. 1 on the Jat floor of the þuilding known as New Blocks situated at 


. 175, Walkeshwar Roa Bombay. 


4 
Aa whereas oo inquiry 1 ia found hat the mid Shri Chondravèdws © Mehis hai 


‘not actually resided in the said part of the building for a continuous period of stxmonths i 


immediately preceding the date of this order; 
‘And whereas in tha opinion of the Government of Bombay 1i is necessary to’ requi- 


sition the said part of the building for a públic purpose, namely for housing e. Bombay 


State Goyernment Servant 

: Now, therefore, tn adio Ob ia Powar cubterrad. by aaia 6 of the ‘Hadibay 
Land Requisition Act, 148 (Bom. XXXII of 1948) the Government of Bombay hereby 
' declares that the sald Shri Chandravadan C. Mehta has not actually resided in: the said 
' part of ‘the building specified below for a continuous period of six months’ immediately 


preceding the date of this Order, and requisitions the said part of the building for a, 


public purpose, namely, for housing a Bombay State Government servant.”' 


The petitioner challenges the validity of this order ón various grounds and. 


has prayed for the iue of a writ of mandamus or a writ in the nature of, 
1: mandamus or an appropriate writ, order or orders or direction under art. 226 . 


of the Constitution of India ordering the State of Bombay and/or its officers 


„to withdraw, cancel or set aside the said order of requisition dated December .. 


18, 1957, and to forbear from enforcing and/or -causing to be -enforced- or 


taking or causing to be taken any steps or proceedings in the enforcement of . 


the said order and/or from allowing any person to occupy the said premises. 


“The principal contention advanced before me on behalf of the petitioner is ) 


that the`said Chandravadan C. Mehta was not at the relevant time lawfully 
entitled to reside in the said premises. It is urged that in fact he ceased to 
reside in the said premises since 1942. It is further urged that in any event 


. when,the landlord in J anuary 1956 issued rent bills in favour of the petitioner, 


the vestige of any title in the said Chandravadan C. Mehta to fain ed the pre- 


mises ceased to exist. It is urged that the declaration which eeds upon - 
-thé footing that Chandravadan C. Mehta was the person lawfully entitled to 
reside in the said premises is a bad declaration and that as the dedlaration ig’ 


_bad, the order of requisition is equally bad and cannot be sustained. : 


peed 


It was strongly urged before nie on behalf of the respondent that the decla- ' 


ration that has been made ‘is conclusive hee oes both as regards the person ` 
` entitled lorro to a premises and as regards the fact of Kis non- 
eriod of six months immediately prec the date of . 


- -residence during 


_ the order. ‘Section me by of the Bombay Land Requisition Act, which has been 


relied upon’ runs as follows :— 

“3. (2) Where any building or part thereof is to be requisitioned under sub-section 
(1), the State Government shal] make such enquiry as it deems fit and make a déclaration 
' ty the order of requisition that the owner, the landlord or the tenant, as the case may 


- be, has not actually resided therein for a continuous: period of str months’ immediately 


papieeeding tis cuba ot the ardir qnd cy tee eal ba ronan ee 


f X: the owner, landlord or tenant has not so resided.” 


= 


The question whether the declaration made is conclusive evidence as regards 
“the pérson entitled: to reside in the premises came up for decision before 


Mr. Justice S. T. Desai in Dwarkadas Gordhandas v. The State of Bombay!. 


7 


_ 1° (1958) O/C J. Misollahsous Petition Ootobet 14, 1953 Gase., Sin Se 
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the declaration was conclusivé evidence not merely of the fact of, absence of 
occupation but algo of the fact.as to who was the tenant, Dealing with that 
Mig a a a 
ollows :— 

..The proposition seemed to me to be a-startling and rhenacing one and I express- 
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Requisitioning authority and the only mertt of the contention lay in the boldness of the 
claim. The question of title could not be decided by the Authorities.” 

The learned Judge has, thereafter, referred to a judgment of the Appeal Court 
in which the view taken was that the order would be bad if it was established 
that the sub-tenant, not referred to in the order, had all along been in posses- 
sion and occupation of the premises and was in Pospession at the date of the 
requisition order. 

I was also referred to a decisio: of á Divinion Bench of this Court sonnet: 
ing of the Chief Justico -and Mr. Justice Shah in-Jamnadas Ramchand v, The 
State of Bombay.’ In that cage the order of requisition dated March 20, 1953, 
recited that on inquiry it was found that Mra. È. Craven, the tenant, was the 
person lawfully entitled to reside in the part of the building therein mezition- 
ed. The order’of requisition was passed on the footing that Mrs. R. Craven 
had not resided in the said’part of the building for a continuous period of six 
months immediately preceding the date’ of the order. . Jamnadas Ramchand, 
the petitioner in that, case, ‘contended that he had- been accepted as a tenant 
by the landlord after Mra. Craven had left the premises at the end of July 
1950 and that -he was the person lawfully entitled to occupy the said premises, 
The learned Chief Justice in the course of hie judgment observes as follows :— 


“Before the petitioner can succeed hò must establish that he wes lawfully in pom- 


‘seesion of the premises, and the first contention that we have to.ctnalder is whether the 
petitioner has succeeded in establishing his case that he was accepted as a tenant by the 
landlord after Mrs. Craven left the premises at the end df July 1950.” . 

On the facts of that case the appeal Court came to the conclusion that the 
appellant had failed to prove that -the landlord had -accepted him as-a tenant 
and that a new tenancy came into existence on the departure of Mra. Craven 
„from India. That decision clearly shows that the appeal Court did not regard 
the declaration as being conclusive on the question of the person ‘entitled to 
occupy the premises as a tenant. 

` Reliance has been placed on behai? of ‘the respondent upon a decision 
of the Chief Justice and Mr. Justice S. T. Desai in Siate of B’bay v. 
M. C. Menon.? That was a case dealing with an order of requisition passed. 
ander the provisions of sub-s. (4) of s. 6 of the Act.- In that case the premises 
were used for the purpose of business and the previous tenant.had on Septeni- 
ber 22, 1955, assigned that business to the petitioner for a consideration and 


had put the ‘petitioner in possesion of the premises. The order of requisition ' 


was passed on April 22, 1957, and it recited that the premises had become 
vacant in the month of September 1955. “In that. case the learned Chief Jus- 
tice,.whd delivered the judgment of the Court, referred to his own remarks im 
the case of Mohsinals Mahomedali v. Siate of Bombay’, where at p. 97 he had 
observed that on a declaration being made by Government that there was a 
vacancy, that declaration was conclusive both as to the facts and also as to 
the legal requirements which the law made necessary: He further observed 
that not only it was not competent to the-petitioner to challenge the facts on 
which the declaration was based, but it was also not open to the petitioner to 
challenge the order on the ground ‘that it did not comply with-the requirements 
of vacancy laid down ‘in the Requisiti Requisition Act. He took the view that under 
art. 226 it was not open to the Court to go behind ihe declaration on & question 
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of fact or on a question of law. ‘That is not a decision in respect of the pro- 
visions contained in s. 5 of the Act. There is a limitation upon the exercise of 
the powers conferred by s. 5 of the Act. Under the proviso to s. 6(1) it has 
been expressly stated that no building or part thereof wherein the owner, the 
landlord or the tenant, as the case may be, has actually resided for a conti- 
nuous period of six months immediately preceding the date of the order shall 
be requisitioned under that section. Government is not constituted the sale 
Judge to determine the person who was the real owner, landlord or tenant of 
the premises which are sought to be requisitioned. The Government is not 
enabled by an erroneous decision to deprive the real owner, landlord or tenant 
of his rights. The making of the inquiry and the making of the declaration ` 
referred to in s. 5(2) is constituted a condition of the passimg of a valid order 
of requisition under s. 5{1). Under s. 5 the declaration is made conclusive as 
regards the actual non-residence of the person referred to in the order for a 
continuous period of six months immediately preceding the date of the order. 
The declaration does not preclude the real owner, landlord or tenant from 
showing that he is the real owner, landlord or tenant and not the person men- 
tioned in the declaration. 

- Another decision referred to on behalf of the respondent was an unreported 
judgment of a Division Bench of this Court consisting of Mr. Justice Tendolkar 
and Mr. Justice 8. T. Desai in Dashrath Laxman Jaya v. D. B. Pathak, Accommo- 
dation Officer, Govt. of Bombay’. In that case Mr. Justico Tendolkar, who 
delivered the judgment of the Court, observes as under :— : 

“,..no-doubt, the State Government has to decide for itself who was the person en- 

titled to reside in the premises, whether he was the owner, the landlord or the tenant; 
but we find nothing fn the words of this sub-section which requires the Government to 
declare whether the owner, the landlord or the tenant was entitled to reside. Having 
determined that question for themselves, they have to determine whether the person 
entitled to reside resided therein for a continuous period of six months prior to the making 
of the order and making the relevant declaration... Therefore, in law, in our opi- 
nion, there is no obligation on the State Government to declare in the declaration 
that the person who, according to them, has not resided in the premises occupied the 
character of an owner or a landlord or a tenant, so Jong as they have in fact deter- 
mined for themselves who was entitled to occupy the premines.”. À 
This decision does not deal with the question which has been raised before 
me. In my view, the decision of Mr. Justice 8. T. Desai in Dwarkadas Gor- 
dhandas v. The State of Bombay.is still good law and I am in respectful agree- 
ment with that decision. 
. It is then urged on behalf of the respondent that there is a disputed queg- 
tion of fact which arises on the present petition and that the remedy by way 
of a petition for the issue of a writ is not the proper remedy. It is urged that 
the petitioner’s claim that he is the real tenant of the premises is not admitted. 
It is further urged that according to the declaration made by the respondent, 
Chandravadan C. Mehta was the person who. was the tenant of the said pre- 
mises. I find that in the affidavit in reply to the petition, dated February 21, 
1958, it has been stated in express terms by the Accommodation Officer in 
para. 7 as follows :— 

“I say that the landlords issued rent receipts in the name of the petitioner from 
January 1936 and that the rent receipts were issued in the name of the said Mr. Mehta 
til] the end of 1955. I submit that the landlords recognised the sald Mehta as tenant 
and pemsed receipts In his name till the end of 1955, The landlords were not entitled 
to accept the petitioner as tenant in and from January 1956 as they purported to do. 
The landlords ought to have given intimation of vacancy which they failed to do. I 
deny that the petitioner was and is the lawful tenant of the premises.” : 

In para. 6 of that affidavit it is stated as follows — 
“From the information available to Government, it appeared that Shri Chandra- 
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valua Or Metis thee kat be peetilees In quselon’ ceased. to-necapy ths peeninew in 
or about 1853 and passed on the said premises unauthorisedly and in contravention of 
the provisions of law, to the petitioner in or about January 1956.” 

Having regard to the statement made in that affidavit that the landlords issued 
rent receipts in the name of the petitioner from January 1956, it is clear that 
s0 far as the landlords were concerned, they recognised, as from January 1956, 
the petitioner as their tenant. The only contention that is sought to be raised 
on behalf of the respondent is a contention based on law viz. that as no inti- 
mation of vacancy had been given by the landlords, they were not entitled to ac- 
cept the petitioner as their tenant from January 1956, as they had purported 
to do, and that there was no lawful tenancy.of the premises created in favour 
of the petitioner. This point is, however, covered by a decision of our appeal 
Court in Mahomed Husain v. Trivedi’. It is a decision of a Division Bench of 
this Court consisting of the Chief Justice and Mr. Justice Bhagwati. In that 
case the learned Chief Justice in delivering the judgment of the Court observes 
arp 660 as follows :— 

..The question is whether any rights are created as between a landlord and a 

tenant in a cese where the landlord fails to give intimation or fails to get permission 
from Government as required by s. 6. It is clear that if the landlord contravenes the 
provisions of s. 6, he renders himself liable 'to penal consequences. But does that mean 
that no right js created as between landlord and tenant? Looking to the scheme of 
s. 6 it is clear that s. 6 is not intended in any way to modify the ordinary law of land- 
lord and tenant. The Land Requisition Act requires the landlord to give intimation to 
the Government of a vacancy because Government-can deal with such vacancies by 
allocating it to persons who are in need of property, and # the landlord does not con- 
form to the scheme, he is penalised for his action. But there is no reason why we 
should assume from that that if a landlord has created a tenancy in favour of a tenant 
contrary to the provisions of s. 6, no right is created in the tenant himself. Section 6 
does not render a tenancy created void. It only pénalises the action of the landlord 
in that he created the tenancy without the permission of Government.” 
In view of the aforesaid judgment, once the fact of the landlords having given 
the tenancy to the petitioner in January 1956 is accepted, the tenancy must be 
held to be a lawful tenancy and the contention urged on behalf of the respond- 
ent must fail. On the admissions made in the affidavit in reply itself, it must 
be held that there was a tenancy created in the month of January 1956 in 
favour of the petitioner. On such tenancy being created, the petitioner as 
such tenant was lawfully entitled to reside in thè said premises and not -Chan- 
dravadan C. Mehta. In this view of the matter, the declaration that has been 
made is bad. 

In the case of Maneklal v. Collector of Ahmedabad®, the learned Chief Jus- 
tice in delivering the judgment of a Division Bench of this Court has, in con- 
nection with the provisions of s. 5(2) of the Act, observed at p. 998 as follows :-— 

“~. An inquiry is made obligatory in every case where a building or part thereof 
is to be requisitioned... Whatever the nature of the building, if the Government 
wishes to requisition a building, it must hold the inquiry mentioned in sub-«. (2) of s. 5.” 
In dealing with the argument urged in that case that even though an inquiry 
is obligatory under the aforesaid provision a declaration is not obligatory, the 
learned Chief Justice observes as follows (p. 993) :— 

..It is clear that reading sub-s. (2) as a whole the position is that both an inquiry 
fae ae ah an ot 
In this case, the declaration as regards the person - lawfully entitled to reside 
in the premises being bad, the condition precedent to the requisitioning of thé 
promises has not been fulfilled and the order must be held to be, bad and is 
Liable to be set aside. 
` The petitioner has in the petition also challenged the order on the ground 
a a ae ca ale PEE ie E ad 
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- held, it-was but a as of an inguiry. This ground was not presse before 
_. ‘me and it is not necessary for me to deal-with the same. 
__ It is farther urged that the order was passed mala fide. There is no, sub- 
i stance in this contention and it has not been. seriously pressed before’me.. There 
is no substance in any of the other contentions urged on behalf of the petitioner. 
te ae In'‘the result, the petitioner is entitled to succeed and I direct the issue of a 
: writ. -of mandamus in terms of prayer (a) of the petition’ The respondent i 
~ ` pay to the petitioner the costs.of the petition, the costa, being fixed at Per 
inclusive of the costs’ of the notice. 
“Petition allowed. 
no Solicitors ‘for the petitioner : Nanavati ; Tijoriwala & Co. * : 
a Solicitors for the respondents: Little & Co. 5 te 3 
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[NAGPUR BENCH] o 
“Before Mr. Justice Mudhotkar and’ Mr. Justice Kotval. Ate i 


` KODAN RANGLAL POWER v. BOMBAY REVENUE. TRIBUNAL. * 
` Madhya: Pradesh Abolition of Proprietary Rights (Estates, ‘Mahals, Alenated Lands) - 
~- Act (I of 1951), Secs. 40, 41¢—Madhyo Pradesh Land Revenue Code (II of 1955), Secs. 
~ 241, 147,-240(2), 2394+, 104—C.P. Land Revenue Act (I of 1917), Sec. 46—Application 
‘for conferral of Malik Makbura under s. 41 of Act I of 195t-based on- accrual of 
right of occupancy tenant under s. 4 of Act—Appeal against order made on applica-~ 
tion pending whan Act IT of 1055 cara toto forca sobich repaaled w A1 of Art—“Whe- 
` ther appeal-lapeeð because of repeal of è 40. : 
` *Devided, July 10, “4958. Special Civil fo classes shall be ‘called a Bhu 
ion No. 67 of 1958 (with and have all the rights and be subject to 
: Applications: Nos. 92, 03 and 100 of al the liabilitkes conferred or imposed upon a - 


) - Bbumidari by or under this Code, namely:—7 
\ +, “8. 40. Any land not included in home- -(a) ee ee ee ee 
bub’ brought under culiivatich ‘by the by him as an occupancy t in the Central 
È after tha agricultural year 1948-49 Provini oe > 
continue in ‘the possession of sach pro- (b) every person in respect- of land held 
prietor’and shall be deemed to be by him as á ralyat or ratyat sarkar in the 
3 with him by the State Govemment on such Central Provinces; Í i <a 
terms as may be A Srog pereon. ene of land bed 
; 8..41. , xcept in such areas as the State by as a tatyat or tenant in the merged 
vernmen may, by notifica oxolude d in , hed 
the operation of “this, sdéotion, of land 
abaclute tenant who, at any time by hir as o leme of the te Government 
before the date of vesting or withm six months sub-section (2) of section 68 of the 
therefrom, or_sach period as.the State Madhya o 


Pradesh f 
+ may from kime to time notify ~Rights (Estates, Mahals Alimated Lands 
pays to the State Government an amount Act, 1950, not falling under clause (f) 
j seotion. 148. 


” time’ being yable by hifm for his holding 240: (2) Any reference:in any enactment, 
aad ory oa tengnt who likewise other than tho - Central Provinoes Land 


pays to the State t an amount Alienation Act, 1916, t¢— 
equal to four times rent, aball on and a) an oosupensy tenant, 
from. the date of vesting or the date of such ) a t; 
payment, whichever is later, bs in the te a tenant; and ` ` 
manner to be'a Malik Makbuza of d) a t tenant 
— land comprised in his-holding.” ~ `  - „ahell be deemed to be a refarence to a Bhumidari. 
8. 241 “All applications for conferral - 239. All rules, ta, appointments 
of Makbuza rights, filed under sections . and transfers made, notification and 
41, 56 and 69 of ‘Madhya Abolition tions’ iasued, otikies and powers oon- 
Alienated Lands) Act, 1950, pen the rights and other or confirmed, 
` date -of tho force of Code i , times and 
the repeal of the sald p : 


he Act not been repealed. - 
a ? _ 147, Every person who at the coming: eos 
eee into force of this Code belongs to’ any of the Mend doe andes the 
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The applicant made an application under s. 40 of the Madhya Pradesh Abolition 
. of Proprietary Rights Act, 1950, for conferral of malik makbuza right in respect of 
certain land, contending that under ». 40 of the Act read with r. 1 frained thereunder 
he had become an occupancy tenant of the land and, therefore, he was entitled under 
s. 41 of the Act to be declared a malik makbuza of the land upon payment by him 
of the requisite rent. On July 12, 1955, the applicant filed an‘ appeal against the order. 
made on his application to the M.P. Board of Revenue under s. 40 of the Act. Pend- 

e ing the appeal the MP. Land Revenue Code, 1954, came into force on October 1, 1955, 
and it repealed, among other provisions, s. 40 of the Madhya Pradesh Abolition of 
Proprietary Rights Act, 1950. On the question whether the appeal lapsed because 
of the repeal of s. 40 of the Act, upon which the~applicant’s right was founded:— 
. Held, that the foundation of the application under. s. 41 of the Act was the right 
conferred by s. 40 of the Act which right had already actrued to the applicant and 
was not taken away by any of the provisions of the Code, f 
that asthe proceedings before the Tribinal aroas. out af the application madè by 
the applicant under s. 41 of the Act, the application was saved by s. 241 of the Code, 
that the order made under s. 4l of the Act was made appealable under s. 84 of the 
Act and that section was not repealed by the Code, and 
that, therefore, the appeal did not lapeé. 
A right acquired under s. 40 of the Madhya Pradesh Abolition of Proprietary Rights 
Act, 1850, is saved by s. 239 of the MP. Land Revenue Code, 1954, read with ss. 147 
and 240 of the Code. : 

Tre facts appear in the judgment. 

Y. V. Jakatdar, for the petitioner. 

N. L. Abhyankar, for respondents Nos. 2 and 8. 


MUDHOLKAR J. This is a petition under arts. 226 and 227 of the Constitu- 
tion for the issue of a writ of certiorari quashing the order of the Bombay , 
Revenue Tribunal dated November 7, 1957, and for issne of such other writ, - 
order or direction as may be approved. This petition “was heard along with 
Special Civil Applications Nos. 92/58, 93/58 ana 109/58. 

In all these petitions the point taken is that the Bombay Revenue Tribunal 
was in error in dismissing the appeals before it upon the basis of the decision 
in Surendraraj v. State of Bombay. 1 That is a decision of a Full Bench of the 
Bombay Revenue Tribunal itself. Since the facts out of which these petitions 
arise are somewhat different it will be desirable to make separate mention of 
the facts out of which each petition arises. 

We shall first deal with, petition No. 67 of 1958. Here, the petitioner Kad 
made an application to the Additional Deputy Commissioner, Gondia, under 
s. 40 of the Madhya Pradesh Abolition of Proprietary Rights Act, 1950, for 
the conferral of malik makbusa right in respect of certain land. In-that ap- 
plication the petitioner contended that though ‘the land to which the applica- 
tion related was not included in the home-farm in 194849, it was brought 
under cultivation by him as the proprietor after the agricultural year 1948-49, © 
that it was in his possession and that he had, therefore, become, under s. 40 of 
the Act read, with r. 1 framed under that Act, an occupancy tenant of this land. 
He was consequently entitled under s. 41 of the Act to be declared a malik 
makbusa of the land upon payment by him- of three times the annual rent. It 
may be mentioned that the annual rent had not been fixed with respect to this 
land and one of the prayers of the petitioner was that this als® should be 
fixed. His application was allowed partially by the Additional Deputy Com- 
missioner. Against that part of the application which was not allowed by the 
Additional Deputy Commissioner, the petitioner preferred an appeal before 
the MP. Board of Revenue on July 12, 1955, under’s. 40 of the -Abolition of 
Proprietary Rights Act, 1950. The MP. Land Revenue Code came into force 
on October 1, 1955. It repealed, among other provisions, s. 40 of the Aboli- 
tion of Proprietary Rights Act. The Bombay Revenue Ppa following its 
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decision in Surendraraj’s case, held that the appeal had lapsed because:s. 40, 

upon which the petitioner’s right was founded, was repealed by the M.P. Land 
Revenue Code. - 

- In Swrendraraj’s case a Full Bench of the Bombay Revenue Tribunal 
held that s. 40 of the Abolition of Proprietary Rights Act is not saved 
» by s. 241 of the M.P. Land Revenue Code and that, therefore, though the M.P. 

Land Revenue Code came into force during the pendency of the appeal, the 
appeal had lapsed and could not be proceeded with. One of the principles ôf 
construction upon which the Bombay Revenue Tribunal proceeded was quoted ` 
with approval by the learned Judges of the Nagpur High Court in Chhote 

Khan v. Mohammad Obedullakhan.’ That principle is that a repeal will géne- 
rally divest all inchoate rights which have arisen under the repealed statute 

and destroy all accrued causes of action based thereon and that as a result, - 
such a repeal, without the saving clause, will destroy any proceedings, whe- 
ther not yet begun, or whether pending at the time of the enactment of the 
Peres NBG Fee Sad mow elzeedy prosecuted to a final judgment, so as to create 
a vested right. 


It seams to us that the view of the Full Bench of the Bombay Revenue Tri- 

bunal to the effect that because of the repeal of s. 40 of the Abolition of Pro- 
prietary Rights Act the appeal had lapsed is not correct. It must be borne 
in mind that the application of the petitioner in this petition is not under 
s. 40 of the Act but is under s. 41 of that Act. Applications under s. 41 of 
the Act, which were pending on the date on which the M.P. Land Revenue Code’ 
came into force, have been specifically saved by the provisions of s. 241 of the 
Code. It is true that the foundation of the application under s. 41 was the ' 
right conferred by s. 40 of the Act. This was a right which had already ac- 
crued to the petitioner and this right has not been taken away by any of 
the provisions of the M.P. Land Revenue Code. 
. Upon the allegation made by the petitioner he had acquired the right of an 
occupancy tenant before the M.P. Land Revenue Code came into force. Sec- 
tion 40 did not require any application from a person who asserted his right 
under that section before acquiring that-right.. Nor does s. 40 contemplate 
any order to be made’by a Revenue Authority conferring upon that person the 
right of an occupancy ‘tenant. In that respect s. 40 is different from s. 41 
which requires intervention of a Revenue Officer and requires the passing of 
an order: It also requires payment of some money before the right specified 
in that section could be acquired by a oe That acquisition of a right 
under s. 40 by the person who fulfils the conditions laid down therein was 
automatic. A person who had acquired such a right, would, under s. 147 of 
the M.P. Land Revenue Code read with s. '240(2) thereof, become a Bhumi- 
dhari under the M.P. Land Revenue Code. The rights acquired under the 
enactments repealed by the M.P. Code are saved by s. 239 of that Code. In 
these circumstances it is clear that the repeal of s. 40 of the Abolition of 
Proprietary Rights Act does not in any way affect a proceeding of the kind 
that was taken before the Bombay Revenue Tribunal. 

As we have already stated, the proceeding before the Bombay Revenue Tri- 
bunal arose out of the application made by the petitioner under s. 41-of the Act. 
Such an application is saved by s. 241 even though s. 40 itself -has been repealed 
by the M.P, Land. Revenue Code. An order of a Deputy Commissioner or Addi- 
tional Deputy Commissioner in respect of a matter under s. 41 of the Act is 
made appealable by s. 84 of the Abolition of Proprietary Rights Act. That 
section has not been repealed by the M.P. Land Revenue Code. In thease. cir- 
cumstances, disagreeing with the Bombay Revenue Tribunal we hold that the 
appeal does not lapse and also point out that this is not a case to which the 
principles laid down in Chhotekhan’s case at all apply. 

We-shall now deal with Special Civil Applications Nos. 92 and 93 of 1958. 
In these cases the petitioners, Shree Laxminarayan Deosthan, had made two 
applications before the Additional Deputy Commissioner, Chanda, sitting at 

1 [1953] Nag 702, s.s. f 
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Wardha, but the reliefs which were asked for in these two applications were - 
different. In one of the applications the relief asked for was the correction of 
the entries in the annual papers. In the other application, the prayer was 
for allotting four fields for grazing purposes in occupancy rights. The prayer 
for the correction of the entries was rejected. As regards the other applica- 
tion, an order was passed to the effect that four of the fields specified by the 
petitioners shall be reserved for grasing purposes in occupancy -rights. It was 
farther ordered that these flelds should be Taie and a patia should be given 
to the petitioners. A common order was passed with regard to both these 
cases. Shri Mandlekar says it is because of this that he preferred two appeal 
before the Bombay Revenue Tribunal. Both these appeals were dismissed by 
the Tribunal on the ground that s. 40 of the Abolition of Proprietary Rights 
Act having been repealed these appeals had lapsed. 

It is not clear to us why Shri Mandlekar should have preferred an ap 
against that part of the order of the Additional Deputy Commissioner which 
had really granted him the relief which he had sought, ie. reservation of some 
land for grazing purposes. However, we need not go into that matter. Upon 
the view we have taken it is clear that the repeal of s. 40 of the Abolition of 
Proprietary Rights Act does not in any way affect the poner right to 
have the entry in the record-of-rights corrected. The right to have an entry 
corrected is recognised by s. 46 of the C.P. Land Revenue Act, 1917. Sec- 
tion 104 of the M.P. Land Revenue Code which corresponds to that section 
also recognises this right. That being so, we cannot uphold the dismissal of 
the appeals upon the ground given by the Bombay Revenue Tribunal It may 
be that the appeals may fail on some other ground; but that is not a matter 
which is argued before us and therefore we need not deal with it. 

Finally, we will deal with Special Civil Application No. 109 of 1958. Here, 
the petitioner had made an application for the correction of the S 
rights on February 26, 1952. This application was dismissed by the Addi- 
tional Deputy Commissioner, Nagpur, sitting at Umrer, on August 24, 1955. 
An appeal preferred by the petitioner before the Bombay Revenue Tribunal 
was dismissed by it on the ground that it had lapsed because of the repeal 
of s. 40 of the Abolition of Proprietary Rights Act. It is no doubt true that 
in his application to the Additional Deputy Commissioner the petitioner had 
founded his claim for the correction of the entry under s. 40 of the Act. But 
as wo have already stated, the repeal of s. 40 does not affect the petitioners’ 
right to have his application for-the correction of entries considered because 
such right, if any, which he has acquired under s. 40 is saved by s. 289 of the 
MP. Land Revenue Code read with ss. 147 and 240 thereof. 

Upon this view, we allow all the petitions and remit the appeals to the Bom- 
bay Revenue Tribunal for being heard and disposed of on merits. Costs so 
far incurred, including those of this Court, will abide the event. 


Petitions allowed. 
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Before Mr. Justice Gokhale and Mr. Justice Badkas. 


"M/B. R. 8: RBEKHCHAND MOHTA SPG. & WYG. MILLS TE LTD. 
v. THE COMMISSIONER OF SALES TAX.* i 
“Central Provinces and Berar Sales Tar Act (XXI of 1947), Seca. 22B, 22, 22A, 11A,— 


. Assessment order passed by Regional Assistant Commissioner passed prior to coming 
into force of s. 22B—Whether Sales Tar'Commissioner can exercise his revisional 


against retrospective construction applicable to enactments which effect only pro- 
cedure and practice of Courts or tribunals. . 


hi: Slee owe tider £ Daat ha Conical race andl eras pda Ts 
Act,-1947, can be exercised by the Commissioner of Sales Tax even in respect of orders. 
of dubordinate authorities passed prior to December 1, 1958 (when s. 22B came into 
fuser). Pride the, Teraina onder. IR passed’ by -Hira Hefore te iceBar Of Ewe. 
_ Feats from the date of the order sought to be revised. 

Bisesar House v. State of Bombay,’ referred to. f , 
.. Every statute which takes away or impairs vested rights acquired under existing 
laws, or creates a new obligation, or imposes a new duty, or attaches a new dis 
ability in respect of transactions or considerations already pest,, must be’ presumed, 
out of respect to the Legislature, to be intended not to have a retrospective opera- 
tion. But the presumption against retrospective construction has no application to 
eee re e a a A 


Íg facts, appear in the judgment. 
M. N. Phadke, for the applicant.: 
N. L. . Abhyankar, Special Government Pleader, tor the opponent. 


‘Gorn t: The amegsee in both these civil references had submitted his 
puno, under the Central Provinces and Berar Sales Tax Act, 1947 (XXI of ` 
1947), for two years covering the period between October 22, 1949, tọ Novem- 
ber 9; 1950, and November 10, 1980, to October 80, 1951, and he was asseased 
“by the Regional Assistant Commissioner of Sales Tax, Amravati, by`his orders 
dated August 18, 1958, in respect of both the periods. The ‘amounts of assess- 
ment were paid. by the assessee in pursuance of those orders. Thereafter, 

- ‘notices were issued by the Commissioner of Sales Tax, Nagpur, under 8. 22B 
of the C. P; and Berar Sales Tax Act, upon the asseasee to show cause 
why the assessment orders passed by the onal Assistant Commissioner, 
Amravati, should not be set-aside. In reply to the said notices, the applicant 
fled written objections, contending inter alia that s. 22B, which came into forge 
on December 1, 1953, by virtue of Act No. XX of 1953, could not apply in res- 
pect ‘of the assessment orders passed on August 18, 1958, and ‘the, Commissioner 
had no power to revise those orders by virtue of the conferred upon 
him under s. 22B. It may be mentioned that under the original orders, the 
Regional Assistant: Commissioner of Sales Tax, Anal had granted exemp- 
tion to the asseasee in respect of certain sales of cloth, on the ground that 
these sales were pure exports and they were exempted under the provisiors of : 

. art. 286(1)(b) of the Constitution. The Commissioner rejected the asseasea’s 

-contention regarding his revisional powers under s. 22B of the Sales Tax Act, 

- and on the merits he took a different view from that taken by the Regional 

Assistant Commissioner of Sales Tax regarding the exemption to be given to 
the salés of cloth and held that the sales in question were taxable. He, there- 
fore, det aside the assessment orders and remanded the two cases to the Regional 

Assistant Commissioner with a direction to proceed with the assesament of the | 
dgsesee in the light of his revisional orders. These revisional orders in the 

*Devided, | August 4, 1858. Ctvil Reference 1 (1958) 60 Bom. L. R. 1395, P.B- ` 

„Nos, S5‘and 36 of 1957. e ¢ 
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two cases were passed by the Commissioner on ‘April 26, 1954, that is to aay, 
before the expiry of two years from the date of the original orders which were 
passed on August 18, 1953. Against this decision of the Commissioner, the 
asseszeo filed appeals before, the Board of Revenue which was then the appel- 
late authority, and the Board: of- Revenue of Madhya Pradesh relying upon its 
Division Bench*ruling in Appeal No. 4/XXSXTII-7 of 1955,, dated’ May 14, 
1956, dismissed the appeals of the assessee. In respect of this decision of the 
Board of Revenue, the asseasee filed applications under-s. 23(1) of the Sales 
Tax Act, requesting that the question as to whether the revisional powers under 
8. 22B of the Sales Tax Act could be-made applicable to orders passed by the 
Regional Taxing Authority on August 18, 1958, ahould be referred for deci- 
sion to the High Court. These applications came "before the Sales Tax Tribunal 
which has now replaced the Board of Revenue and by its order dated July 24, 
1957, the Tribunal has referred to us the following two questions: 


L Whether s. 22B applies to cases in which the order sought to bẹ revised was 
passed before the said section came into operation? 

2 Whether theCommiasioner of Sales Tax was justified in law in re-opening the 
assessment made in these cases and making an order of remand? 

Now, Mr. Phadke, the learned advocate appearing on behalf of the ARSEBECE, 
has contended, in the first instance, that under question No. 2 referred to us, 
the Sales Tax Tribunal intended that the High Court should also go into the 
question ofthe merits of the assessment order of the Sales Tax Commissioner. 
We, are not prepared to accept this rent. It is clear from the record that 
the only question that was argued before the Board of Revenue on behalf of 
the agsseasee was whether the Sales Tax Commissioner could invoke the revi- 
sional powers conferred on him by s. 22B of the Sales Tax Act with a view to 
revising the orders that were passed before the said section came into force on 
December 1, 1958. Tho merits of the order of assessment do not appear to 
have been challenged before the Board of Revenue, and, in our opinion, under 
the second question which has ‘been framed by it, the Sales Tax Tribunal has 
not referred the merits of the agseasmént order to this Court. 

The only question, therefore, which falls to. be considered in these references 
is whether the’ Sales Tax Commissioner could exercise his revisional powers 
under 8. 22B of the Sales Tax Act, so as to.affect orders which were passed 
prior to the coming into force of this section on December 1, 1958; and it is 
contended by Mr. Phadke on behalf of the asseasee that s. 22B, which, along 
with other sections, was inserted by the M. P. Act No. XX.of 1953 in substitu- 
tion of the original s. 22, could not have any retrospective o tion so as to 
affect: the orders passed in these cases on August 18, 1953. Now; in order to 
“ examine this contention, it would be necessary to look into the provisions of 
the original s. 22 of the Sales Tax Act and the new-sections which replaced it 
by virtue of the amending Act No. XX of 1958. Section 22, as it originally 
stood, was a composite section dealing with appeals against , ies ie orders 
of the taxing authorities, as well as the revisional powers of the Com- 
missioner, as also of the Tribunal Under subs. (€) of s: 22, every order 
passed in appeal was, subject to the provisions of sub-s. (5) _-and 8. 28, to be 
final. Under subs». (5) of a. 22, which dealt with ihe revisional powers, it was 
provided : 

“Subject to rales made under this Act and for ‘reams to be recorded in writing, 
the Commissioner upon application or of his own motion may revise any order passed under 
this Act or the-rules thereunder by a person appointed under section 3 to assist him, 
and subject as aforesaid, the Tribunal may, in like manner, revise any order passed by 
the Commissloner: 5 

Provided that before rejecting any application for the revision of any such order the 
Caeni aeae or Eie TEDAN es, te: galo many De BBA consider (ib vend stall secon 
reasons for such rejection.”. 

It is obvious from this sub-section that the Commissioner had the power to 
revise any order, passed by an ed appointed under's. 3 to assist him, 
-either upon an appfication made by.the assesseè or by an action suo motu on 
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his part. This power was to be exercised in accordance with the rules framed 
under the Act; and Mr. Phadke in this connection drew our attention to r. 57 
of the C. P. and Berar Sales Tax Rules, 1947, which provided that an applica- 
tion for revision of an order shall be made within 80 days of the passing of the 
order. The proviso to this rule stated that no application for revision of any 
order of assessment passed in an appeal shall be entertained by any authority 
unless it was satisfied that the petition for revision raised a substantial ques- 
tion of law, and that the tax with penalty, if any, in respect of which the appli- 
cation was made, had been paid along with the application. It will, therefore, 
be observed from this rule that an application for revision, if it was preferred 
by the assessee, had to be made within 30 days of the passing of the order he 
sought to challenge. But there does not seem to have been any period of limi- 
tation if the Commissioner wanted to revise an original or appellate order act- 
ing on his own motion. By virtue of the Amending Act of 1958, the original 
s. 22 was substituted by ss. 22, 22A, 22B and 22C. New s. 22A(1) refers to the 
power of the Commissioner on his own motion to call for the record of any 
proceedings under the Act, in which an order has been passed by any subordi- 
nate authority, and after making such enquiry or causing such enquiry to be 
made and subject to the provisions of the Act, to pass such order thereon as 
he thought fit, provided the order so passed was not an order prejudicial to 
the dealer and the order under revision was not made more than one year pre- 
viously. -Under sub-s. (2) of s. 22A, the Commissioner could be moved also by 
a dealer for revision, provided the application was made within one year from 
the date of the order sought to be revised. It would, therefore, appear from 
s. 22A (2) that instead of the period of 80 days provided under r. 57, the asseasee 
was given the right to apply in revision to the Commissioner against an original 
or appellate order within one year from. the date of the order. Then comes 
B. 22B with which we are concerned in these references and it runs as follows: 


“(1) The Commissioner may call for and examine the record of any proceeding 
under this Act and tf he considers that any order passed therein by any person appoint- 
ed under section 3 to assist him is erroneous in so far as ft is prejudicial to the interests 
of the revenue, he may, after giving the dealer an opportunity of being heard and after 
making or causing to be made such enquiry as he deems necessary, pess such order 
thereon. as the circumstances of the case justify including an order enhancing or modify- 
ing the assessment, or cancelling the assessment and directing a fresh assessment. 

(8) No order shall be made under sub-section (1) after the expiry of two years 
from the date of the order sought to be revised. j ` : 

(3) Any dealer objecting to an order passed by the Commissioner under sub-sec- 
tion (1) may appeal to the Tribunal within sixty days of the date on which the order is 
communicated to him.” 

Section 22C deals with the power of the Commissioner or the appellate ‘autho- 
rity to impose penalty, but we are not concerned in this case with that section. 


- Now, the whole of Mr. Phadke’s contention in these references is that the 
powers given to the Commissioner under s. 22B are powers to revise orders of any 
authority subordinate to him and these powers can be exercised by him swo 
motu without an application by the assesses; and according to Mr. Phadke, 
these revisional powers could not be exercised by the Commissioner in respect 
of orders passed prior to December 1, 1953, on which date this section came 
into force, because, according to Mr. Phadke, the new section gave a wider 
power of revision to the Commissioner than the old s. 22(5) which ceased to 

ve force on November 30, 1953. The argument of Mr. Phadke appears to be 
that under r. 57, as it originally stood, a revisional application against an order 
of assessment passed in appeal could only be entertained if the Commissioner 
was satisfied that the petition for revision raised a substantial question of law. 
Mr. Phadke concedes that this r. 57 would only apply to applications for revi- 
gion made to the Commissioner but would not apply to action taken by the 
Commissioner suo motu. But he contends that the same limitation of a require- 
ment of a substantial ‘question of law will have to be imported when the Com- 
missioner exercised his powers to revise the orders of his subordinates -when 


W 


1958.] RHEHOHAND MILLS V. COMME. SALES TAX (.0.5.}--Gokhale J. 98 


he took action swo motu; and according to Mr. Phadke, under the present 
8. 22B the Commissioner is empowered to revise an order of any authority sub- 
ordinate to him even if it is merely erroneous in so far as it is prejudicial to the 
interests of the Revenue, and it is Mr. Phadke’s contention that under the new 
section, the powers of revision conferred on the Commissioner are wider, and, 
therefore, that section cannot be given any retrospective operation. We are 
not prepared to accept this argument. Rule 57 dealt with applications for revi- 
sion and it provided a period of 30 days within which the application for revi- 
sion could be filed. As I have already pointed out, under the new s. 22A(2) 
that period has been actually enlarged to a period of one year from the date 
of the order, so that the right of the agseasee to file revisional applications has 
been placed on a footing more beneficial to the assessee, inasmuch as under the 
new 8. 22A he now gets a period of one year within which to make an applica- 
tion for revision. Rule 57, as it originally stood, did not deal with the case 
of revision by the Commissioner acting swo motu, and the requirement in the 
proviso as to a question of law was confined to cases of revision of an order of 
assessment passed in appeal. We are not, therefore, prepared to accept 
Mr. Phadke’s contention that the Commissioner’s power of revision swo motu 
under old s. 22(5) could only be exercised if the order of the subordinate autho: 
Tity was erroneous on a question of law. In our opinion, therefore, the present 
8. 22B does not impose any greater disability on the assessee when the Commis- 
sioner seeks to exercise his power suo mote on the ground that any order passed 
by the subordinate authority was erroneous in so far as it was prejudicial to 
the interests of the revenue. On the other hand, whereas under the old s. 22(5) 
there was no period of limitation provided, within which the Commissioner 
could revise the orders of the subordinate authorities, under s. 22B, sub-s. (2), 
the Commissioner can exercise his powers of revision, provided he does so before 
the expiry of two years from the date of the order sought to be revised. There- 
fore, in a sense, greater protection is afforded to the tax-paying dealer, in that 
no order passed by a subordinate authority would be-subject to revision at the 
hands of the Commissioner acting suo motu after the expiry of two years from 
the date of the order. ' 


The second contention of Mr. Phadke is that in the present cage, the orders 
of assesament which were passed on August 18, 1958, were in respect of the assess- 
ment period for the years 1949-50 and 1950-51. The Commissioner’s order of 
revision is undoubtedly passed within a period of two years of the original 
order of assessment as provided under sub-s. (2) of s. 22B. But Mr. Phadke 
contends that, in effect, the Commissioner seeks to re-open the assessment on 
the ground of a wrong deduction allowed by the Regional: Assistant Commis- 
sioner, and that, according to Mr. Phadke, would come within the ambit of 
g. 11A, and since admittedly three years had elapsed on April 26, 1954, from 
the first period of assessment, namely, October 22, 1949, to November 9, 1950, 
at least the order of revision with reference to that period would be bad. In 
this connection Mr. Phadke relies on a recent decision in Bisesar House v. 
State of Bombay.’ In our judgment, .thia argument is clearly misconceived. 
Section 11A deals with the power of the Commissioner and of persons to whom 
these powers are delegated under s. 16, to re-open an assessment where the 
authority is satisfled that any turnover of a dealer during any period has been 
under-assessed or has escaped assessment or assessed at a lower rate or any 
deduction -has been wrongly made therefrom; and the power of the Commis- 
sioner under s. 11A is subject to the period of limitation of 8 calendar years 
from the expiry of the assessment period. It is true that s. 11A was given 
retrospective effect by M. P. Act No. XX of 1953 from June 1, 1947, and that 
was possibly the reason why the Legislature provided for a period of three 
calendar years from the expiry of the assessment period, so that the assessecs 
may not be subjected to harassment after a considerable lapse of time. Sec- 
tion 11A deals with the power of the original assessing authority and has no 
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-relation to the revisional powers of the Commissioner provided under old 
g. 22(5) and under-the present s: 22B. We are not, therefore, prepared to 
accept Mr. Phadke’s contention that because s. 22B(2) does not correlate the 
period of limitation to the period of assessment, a greater disability is imposed 
on the asseesee. What is contemplated under s. 11A is an action by the original 
assessing authority when it finds in consequence of any information which has 
come into its possession that there has been a case of under-asseasment or . 
escapement of asseasment. The Full Bench of this.Court on which Mr. Phadre 
relies decided to read ss. 11 and 11A together and held that notice issued under 
sub-s. (2) of s. 11 would be bad if it was issued three calendar years after the 
expiry of the period of assessment. But it has to be remembered that the 
notice contemplated under sub-s. (2) of s. 11 is a notice issued by the taxing 
authority before the original order of asseasment is and would, as the 
Full Bench points out, in the substantial sense be an initiation of fresh pro- | 
ceedings by the Commissioner. On the other hand, s. 22B(2) has itself pro- 
vided for a period of ‘limitation and that period -is two years from the date of 
the order sought to be revised. There is, therefore, no scope for importing a 
farther period of limitation from s. 11A as urged by Mr. Phadke. As I have 
already pointed out, under the original s. 22(5) which was in force till Novem- 
ber 30, 1953, it was not necessary for the Commissioner to pass his: order in 
revision within two years -of the date of the order sought to be revised.. The 
second contention of Mr. P therefore, that s. 22B could not affect orders 
passed prior to December 1, 1953, because it is not correlated, in any manner, 
to the period of assessment and, therefore, could not be given retrospective 
operation, is: unsound and cannot be accepted. 
> Mr. Phadke has not disputed and cannot dispute the fact that the orders of 
assessment prior to November 80, 1958, were not final but subject to the provi- 
sions ‘of as. 22 and 28. Even prior to November 30, 1958, the present orders 
could have been revised, and under s. 22(6) the orders could have been revised 
even after the expiry of the period of two years from August 18, 1958. Sec- 
tion 22B which came into force on December 1, 1958, actually places a further 
restriction on the revisional powers of the Commissioner, in that he: has now 
to revise an order, if he takes action suo motu under that section within a 
period of two years from the date of the order sought to be revised. The prin- 
‘eiples on which the Court decides. whether a statute is to be given retrospective 
operation or not are well settled. Every statute which takes away or impaira 
vested rights acquired under existing laws, or-creates a new obligation, 
or imposes a new duty, or attaches a new disability in respect of transactions 
or considerations y past, must be presumed, out of respect to the Legis- 
lature, to be intended not to have a retrospective operation: see Maxwell on 
Interpretation of Statutes, 10th edn., p. 215. But the presumption against 
retrospective construction has no application to enactments which affect only 
the procedure and practice of Courts or tribunals, Ibid p. 225. As I have 
already stated, Mr. Phadke’s argument that the present s. 22B casts a greater 
disability on the asseasee cannot be accepted. In our judgment, the new sec- 
tion merely regulates the exercise by the Sales Tax Commissioner of his powers 
of revision and does not whittle down, in any manner, the rights of the assesses, 
or impose any greater disability on him. It seems to us, in the circumstances, 
that s. 22B, which came into force,on December 1, 1958, involves really nothing 
more than an alteration of procedure designed to regulate the exercise of revi- 
sional powers by the Commissioner.. In our opinion, therefore, under s. 22B, 


+ 2 the Commissioner would be entitled to revise orders passed prior to December 1 


1958, when that section came into-force. At the same time, under sub-. (2) 

s. 22B, the revisional order itself cannot be passed after the expiry of two 

years from the date of the order sought to be revised. , ‘ 

. As the questions framed by the Sales Tax Tribunal appear to us to be un- 

necessarily wider in scope we propose to answer those questions as follows :— 
(1) The revisional powers under a 22B can be exercised by the Commisefoner even 


‘4m respect of orders of subordinate authorities passed prior to Dec&mber 1, 1953, pro- 
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vided the revisional order is pamed by him before the expiry of two years from the date 
of the order sought to be revised: and 

(2) The order of remand was justified in view of our answer to the first question. 
The applicant-assessee will pay the costa of the State in both the references. 


Answers accordingly. 


Before Mr. Justice Shah and Mr. Justice Datar. - 


ADDITIONAL SPECIAL LAND ACQUISITION OFFICER, POONA 
i v. 
SHANTARAM SHAMRAO GHOLE.* 7 
Land Acquisition Act (I of 1894)—Compensation—Market value of land assessed on basis 


could also be separately patd value of land reserved for road. 


In proceedings under the Land Acquisition Act, 1894, in assessing the market value 
of land on the basis of a hypothetical scheme for residential buildings by laying out 
the land in plota, it is not what the claimant may have expected to receive by sale 
of the area of one or two plots out of the land which is to be decisive of the value 


In the valuation of land on the besis of a hypothetical building scheme it would 
be unfair to award to the claimant the value of the separate plots, in which is fully 
reflected the value of the additional amenity of having well Idid-out roads and also 
separately to pay to the claimant the value of the land reserved for the road. 

i ee T ee eee Karsondas and Secy. 
of State v. DulaH Bala Debi," referred to. 


Tue facta appear in the judgment. . ey agi 
F.A. No. 871 of 1966. 


Y. V. Chandrachud, paler TEA Pleader, and M. A. Rane, Assistant Gov- 
ernment Plesder, for the nep 
K. V. Joshi, with G. 8. pte Gr. ), for the respondent. 


F.A. No. 480 of 1967. 


5 Y. Joshi, with G. 8. Gupte (Jr.), for the appellant. 
Y. V. Chandrachud, Government Pleader, and M. A. Rans, Assistant Govern- 
ment Pleader, for the respondent. 


Suan J. By a notification dated February 25, 1952, under s. 4 of the Land 
Acquisition Act, the Government of Bombay notified part of City Survey 
No. 869-A admeasuring 26010 sq. ft. of Nana Peth, Poona, as likely to be needed 
for a public purpose viz. vegetable market and a cart-stand. The Land Ac- 
-quisition Officer awarded to the claimant Ra. 61,470. In his view the land could 
“be developed by laying it out into 14 building plots in two rows divided by a 
road. He awarded Re. 1 for the road-land admeasuring 289’ 25‘ and for the 
balance he awarded compensation at the tate of Rs. 480 per square foot. In 
-addition, the Land Acquisition Officer awarded to the claimant the 15 per cent. 


*Decided, A 6, 1958. First No. in Land Reference No. 2 of 1084. 
371 of 1966 (with Cross First A o. 480 1 (1908) L L. R. 88 Bom. 28, 8.0. 10 Bom. 
-of 1987), from the decision of A. A. L. R. 688. 
‘Badghsh, Civil Judge, Sqnior Division, Poona, 2 [1938] A I. R. Oal 75. 
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‘solatium. The claimant, feeling dissatisfied with the award, applied for a refe- 
rence under s. 18 of the Land Acquisition Act. The learned Civil Judge, Senior 
Division at Poona, who heard the reference, confirmed the valuation of the 
building land made by the Land Acquisition Officer, but he awarded to -the 
claimant compensation at the rate of 14 annas per eq. ft. for the area of 
289’><25' reserved under the scheme for the road. The Land Acquisition Officer, 
it appears, had made certain deductions in respect of the eA a of the 
land, such as deductions for expenses for constructing roads, and for providing 
electricity, water connections, drainage, and those deductions aggregated to 
Ra. 7,443. The learned Judge disallowed those deductions and awarded to the 
claimant Re. 15,829-14-0 in addition to the amount awarded by the Land Acqui- 
sition Officer. The Land Acquisition Officer contends in this appeal that the 
additional amount awarded by the learned trial Judge should be disallowed to 
the claimant. The claimant claims an additional amount of Ra. 21,879-4-0 being 
the aggregate value of 895 sq. ft., and the value of the land reserved for road 
at the rate of Re. 3-2-0 per sq. ft. He has also claimed 15 per cent. solatium on 
the additional amount. 

C. Survey No. 369A, Nana Peth, is of inam tenure. Ont of that land a 
portion in the northern half, 90 ft. in width having a frontage on a public road 
to its west and 289 ft. in length admeasuring in the aggregate 26010 aq. ft., 
was proposed to be acquired for the construction of the Poona City vegetable 
market and cart stand. It appears that out of this land two pieces 1305 aq. ft. 
in the north-east corner and 75 sq. ft. in the south-east could not be ac- 
quired under this notification as they belonged not to the claimant but to two 
other strangers, Parvatibai, wife of Bhikoba More, and Mahamad Alli Rehman 
Baksh.’ In the southern half of city Survey No. 869A, Nana Peth, stood two 
chawls. These chawls were mortgaged in the year 1947 and an amount of 
Rs. 1,643 was due as unpaid municipal taxes in respect of the chawls standing 
on this land. The land under acquisition abuts on the Math Road. On the 
north is the property of another person and to the south is a chawl belonging ` 
to the claimant. 

The Land Acquisition Officer was of the view that the land had a building 
potentiality, it being within the built up sector of the Nana Peth locality. The 
learned trial Judge agreed with that view, and it is not disputed before us 
that the land under acquisition las to be assessed as building land, even though 
at the date of the notification it was lying open and unused. - 


In the year 1947 it appears that the claimant desired to convert this land 
into’ a building site, and he laid out the land into fourteen building plots. 
Plots 1 to 7 were on the northern side, and the remaining plots 8 to 
14 were on the southern side. These two rows of plota were divided by a 
road 25 ft. in width. Out of the plots so laid out, plot No. 7 was sold by the 
claimant by a deed dated December 15, 1949, to one Parwatibai at the rate of 
Rs. 3-1-0 per sq. ft. The price charged for this land included not only the 
price of plot No. 7 but also of half the width of the road on which plot No. 7 
abutted. The area of plot No. 7 was 980 sq. ft., but the claimant obtained the 
price from Parwatibai for an additional area of 875 aq. ft. on the footing that 
he was selling half the width of the road to Parwatibai under the sale-deed. 
In the sale-deed there was a covenant under which the purchaser was not to 
put up any structure in an area to the south of the demarcated plot admeasur- 
ing 12’-6”> 30’ and that she was to put up the structure only on 31’30' with 
the permission of the municipality. It appears that an area adjacent to plot 
No. 14, which was an open piece of land also belonging to the claimant was 
sold at the rate of Rs. 3 per aq. ft. by sale-deed dated August 20, 1951. 

There is no evidence of any sale about the date of acquisition of comparable 
land of thia dimension in this sector and it is difficult to arrive at the valuation 
of the land at an overall rate. The claimant was again not receiving any in- 
come ont of the land, and the valuation of the land cannot be made by capi- 
talising the net income received by the claimant. The bland being building 
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land and undeveloped, valuation by capitalising the income even if soms 
income was received may be unfair to the claimant. Nor is there any expert 
evidence about the market value of this land. In the circumstances, the only 
method of valuation which may usefully be adopted is the method of a hypo- 
thetical building scheme, which is often adopted in valuing lands in built up 
localities; and both the Land Acquisition Officer and the learned Civil Judge 
hawe “adopted this method of valuation. 


The Land Acquisition Officer valued plots Nos. 1 and 8 which abut on the 
Math Road at Rs. 5 per sq. ft. He valued the two easternmost plots at Rs. 3; 
and he valued plots Nos. 2, 8, 9 and 10 at Rs. 3-8-0 per aq. ft., and plots Nos. 4, 
5, 6, 11, 12, 18 and 14 at Rs. 3 per sq. ft. The Land Acquisition Officer com- 
puted the aggregate price of pee Nos. 1 and 8 at Rs. 17,875, of plots Nos. 2, 3, 
9 and 10 at Rs. 18,270, and of plots Nos. 4, 5, 6, 11, 12, 13 and 14 at Rs. 25,830. 
Adding thereto the value of Re. 1, which he regarded was the nominal value 
of the land reserved for the road, he awarded to the claimant Rs. 61,976. The 
Land Acquisition Officer then deferred the value of the land for two years at 
as rate of 5 per cent. on the view that all the plots may be disposed of in four 

He asebrdiualy held that Rs. 56,212 was the value of the land at the 
Jate dd tee publication of the notification. 

The learned trial Judge approved of the method of valuation adopted by 
the Land Acquisition Officer as fully developing all the potentialities of the 
land. He valued plots 1 and 8 at Rs. 5, and plots 2, 3, 9 and 10 at Rs. 3-8-0, 
and the remaining plots at Rs. 3. Neither side has in these appeals sought 
to challenge the valuation of the plots. The learned trial Judge was 
of the view that the Land Acquisition Officer was in error in assessing 
the market value of the open land reserved for the road at Re. 1 only. In 
his view compensation for the land reserved for the road should have been 
taken at 25 per cent. of the market value of the land forming the plots, even 
though that land was to be kept open as reserved for the road. In the view of 
the learned Judge, the Land Acquisition Officer was also in error in deducting 
the amount of Ra. 7,448 as estimated expenses for providing water mains, a 
drainage line and construction of roads. He expressed the view that the claim- 
ant had been able to sell plot No. 7 without any amenities such as were con- 
templated by the Land Acquisition Officer, and there was no condition in the 


realised price at the rate of Rs. 8-1-0 per sq. ft. for plot No. 7 without any 
condition of providing those amenities, and the claimant had also sold a plot 
to the north of plots Nos. 18 and 14 at the rate of Rs. 8 per sq. ft. in the year 
1951 and even in that sale-deed there was no condition about providing the 
amenities. He then observed: 

“t is hence apparent that the prices realised for these plots were without any condi- 
tlon for providing any such amenities to the purchasers of the plots. The same prices 
he would have realised for his remaining plots without any condition for providing the 
amenities stated above and hence the valuation of the plots made by the Land Acquisi- 
tion Officer did not depend upon the condition that the above stated amenities would be 
provided for by the claimant, for the purchasers. I think, tf the claimant had to pro- 


and the value actually realised by the claimant for the sales of the plot No. 7 the C.TS. 
No. 368 and plot No. 15.” 

He, therefore, disallowed the deduction of Rs. 7,448 made by the Land Acqui- 
sition Officer and awarded compensation for the road land at one-fourth the 
value of the building land. 

The learned Government, Pleader, who appears on behalf of the Land Acqui- 
sition Officer, contends that the trial Judge misconceived the contention advan- 
ced on behalf of the Iand Acquisition Officer. He urges that the Court was 
called upon to decide the valuation of the land on the basis of exploitation 

LR—?, 
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for the most lucrative user, which in this case was undoubtedly by laying it 
out as building plots. Having regard to the locality and the sector in which 
they are situate, in asseasing the market value of the plots demarcated out of 
the land, the valuer must take into account the amenities which the persons’ 
who may be expected to purchase the plots may look for, and such amenities, 
according to the learned Government Pleader, in an urban area in the vicipity 
of a large town, are laid-out roads, electric connections, water mains and drain- 
age connections. In our view this contention must be upheld. In assessing 
the market value on the basis of a hypothetical scheme for residential buildings 
- by laying out the land in plots it-is not what the claimant may have expected 

to receive by sale of one or two plots out of the land which is to be- 
decisive of the value of the land, but what the valuer may regard -as the 
value of the plots aggregated after taking into consideration the expenses of 
- providing the amenities which the purchasers may normally expect to obtain 

in the sector in which the land is situate. The land ‘under acquisition 
is a large piece of land, and there is no evidence that there was a pur- 
chaser for this large piece of land. No evidence has been led by the claimant 
to show that any prospective purchaser had even made offers tè him for pur- 
chasing the entire area. The land was therefore being valued as laid-out 
into building plots; and if prospective purchasers investing large sums of 
money for purchasing separate plots were to be found, such purchasers would, - 
in our judgment, expect to have the minimum amenities of town life such as 
water connections, well laid-out roads, drainage facility and electric connec- 
tions. The value of the land assessed by the learned Judge in respect of the 
plots having a frontage on the main road comes to Ra. 45 per sq. yard, and 
even in respect of the rear plots it comes to Rs. 27 per sq. yard. The circum- 
stance that one purchaser was willmg to take a plot without insisting upon 
the provision for water supply, drainage facility and electrical connection will 
tiot justify: the Court in assuming that all the plots may be sold at the rates 
at which one of the plots was sold. The learned trial Judge was, in our judg- 
ment, in error in assuming that because one purchaser was found, ‘who was will- 
ing to purchase plot No. 7 without the benefit of the amenities, which may be nor- 
mally expected, that the claimant ‘‘was not bound to provide such amenities’’ 
and the land may be valued without making any deductions for expenses for 
providing the amenities. The question is not whether the claimant was bound 
to provide for the amenities according to the acheme developed by him, but it is 
whether it is reasonably possible to develop a piece of land as a building site 
and to dispose of the plots at the rates fixed by the claimant without providing 
for the normal amenities of town life. In our view, it would be difflenlt, if not 
impossible, to develop the scheme in its entirety, unless the amenities to which 
we have made reference are provided by the owner of the land. 

In the valuation of land on the basis of a hypothetical building scheme, the 
valuer has to ascertain the maximum value of each plot. laid out in the most 
lucrative manner in the light of its potentialities, and in doing so, expenses 
Which may have to be incurred for developing the land in the most profitable 
manner have evidently to be taken into account. A land cannot be parcelled 
into building plots for residential purpose unless proper and adequate roads 
are demarcated and prepared; and it is only by the reservation of land for 
the roads that the building plots acquire a substantially higher rate than the 
éverall rate of the land regarded as a single unit. In other words, the loss 
which the owner of land suffers by reservation of parts thereof for roads is 
reflected in the higher price for the formed plots. If the claimant was un- 
willing to provide such amenities, as he claims he was unwilling to, 
we think that it would have been impossible for him to get any aub- 
stantial -number of offers- for purchasing the lands. It is in evidence that 
even though the claimant had laid out the plots in 1949, within two years 
not more than 2 plotą were sold. Purchasers‘ who purchase this land at rates 
varying between Ras. 27 and Rs. 45 per sq. yard would, it appears not be forth- 
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coming and a large number of plots may remain undisposed of, if ‘the: ameni- 

ties of having well-laid-out roads of reasonable width and provision for elec- 
trical, drainage and water connections were not made. Evidently the land. 
reserved for roads cannot be disposed of and it will have apart from the Plots. 
no market value. We are, therefore, of the view that the learned Judge ‘in 
the: Court below was in error in allowing to the claimant additional value for 
the land reserved for the roads at the rate of 25 per cent. of the market: value. 
of the hypothetical plota laid-out in the land. - 

- In support.of his contention that even when valuation of land i is 'a be made | as 
sha basis of a hypothetical building scheme, the road width has to be assigned 
some substantial market value, Mr. Joshi relied upon The Trustees for the 
Improvement of the City of Bombay v. Karsondas', and Seoy. of State v. Dula- 
li Bala Debds*. In our judgment these cases do not support the contention ad- 
vanced by Mr. Joshi. in Karsondas Nathw’s case, an appeal was filed against 
the decision of a ‘Special. Tribunal under the City of Bombay Improvement - 
Trust Act. In that case, the Tribunal appointed under s. 48(3) of a 
Act IV of 1898 adopted an overall rate in respect of the entire area of land 
at Ra. 16-11-0 per sq.-yard, and that overall area included the area which was 
to be set apart for the roads. It was in that context that Mr. Justice Batche- 
lor, who delivered the judgment of the Court, observed (p. 81): : 


“...when once you have adopted the general principle of a sale of the land split up 
into parcels suttable for building, it appears not only unnecessary but inappropriate to 
make a special deduction an account of the small area marked off for the roadway.” 
That was a case in which the value of the land as a single unit was taken and 
deduction for expenses for providing roads was sought to be made. ‘The 
Court in that case did not assign value to individual plots but took the overall 
rate of Rs. 15-11-0 per sq.-yard. If in the overall value the reduction in the 
value of the land to be reserved for road width was reflected, it ia, with respect, 
right to hold that it would be ‘‘unnecessary and inappropriate to make a spe- 
cial deduction on account of the area marked of” for the road. But that 
is not the case in the present proceedings. Here we proceed to assess the 
value of the land by valuing the plots separately, and in the value of the- plot 
so assessed is reflected the value of the amenity, namely, that adjacent thereto 
is a Jaid-out road of width of 25 feet. 


The Calcutta High Court judgment in “Dulai Bala’s case has, in our judg- 
ment, no bearing on this particular question. In that case a building abutting 
on a common passage and with an interest in the passage was acquired under 
the Land Acquisition Act and subsequently there was another proceeding for 
acquisition of the land which was used for passage for that building. In 
valuing the building the existence of the passage which gave access to the 
building was taken into consideration and increased value was allowed having 
regard to the existence of the passage as a means of access. The Court found 
that the entire proprietary interest of the owners of the land in the common 
passage including all the interest in the subsoil was not acquired. The Court 
was, therefore, of the view that because the adjacent building had received a 
higher value on account of the passage, the land covered by the passage 
did not lose its value to the owners. We are unable to appreciate how that | 
case can have any application to this case. Admittedly the building with ap- 
purtenant right of passage and the land of the passage were sought to be ac- 
quired in two separate acquisition proceedings; and the Court held that 
the claimant was entitled to receive the separate values of the two components 
and the fact that in valuing the building the value of the right of passage -was 
taken into account did not justify-the view that all the rights in the land of 
the passage were acquired in the earlier proceeding. We are in the present 
case concerned to determine the value of the land laid-out in the most lucrative 
manner. for the benefit of the claimant. In laying out the land in that man- 


1 (1908) I. L. R. $8 Bom. 28, s.0, 10 Bom. 2 [1038] A. L R. Cal, 78. 
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ner it would be unfair to award to the claimant the value of the separate plots, 
in which is fully reflected the value of the additional amenity of having 
laid-out roads, and also separately to pay to the claimant the value of the 
land reserved for the road. In effect, it will amount to paying compensation 
twice over for the same land. 

On the view taken by us, the claimant’s claim for additional compensation 
for the area of the road cannot be sustained. 

[The rest of the judgment is not material to the report.] 


Appeal allowed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


SHIRIN VISHNU KIRPALANI v. VISHNU alias MANEK HIRANAND 
KIRPALANI.*® 

Decree—Antedating of—Power of High Court in tts appellate jurisdiction to antedate 

deeree passed by #—Petition for judicial separation filed under Hindu Marriage Act, 

1955, dismissed by trial Court—High Court on appeal passing decree for judicial sepa- 

ration—When open to High Court to antedate its decree so that it could bear the date 

of the decree of the trial Court—Civil Procedure Code (Act V of 1908), O. XLI, rr. 35, 
33—Bombay High Court Appellate Side Rules, r. 161. 


A petition filed before the City Civil Court for judicial separation under the Hindu 
Marriage Act, 1955, was dismiased, and the High Court, on appeal, set aside the order 
of the trial Court and passed a decree for judicial separation. On the question whe- 
ther it was open to the High Court to antedate the decree passed by it and direct 
that it should bear the same date as the decree passed by the trial Court:— 

Held, that the specific period of two years laid down in a 18(1)(vi4) of the Act is 
the period commencing after a decree is passed by a competent Court, 

that in the present case it could not be said that any decree for judicial separation 
was passed by the trial Court which would start the period laid down in s. 18(1) (vtt), 

that the period in this case under the section only commenced after the decree was 
pronounced by the High Court, and 

that, therefore, even assuming that the High Court had the power to so antedate 
the decree, the High Court could not, in the instant case, exercise it, in view of the 
law. 

“The power of the High Court in its appellate jurisdiction is not fettered by the 
mandatory provisions of O. XLI, r. 35, of the Civil Procedure Code, 1908. 

The Appellate Side Judges of the High Court can direct the Registrar to draw 
up the decree and either antedate it or post-date it. 

Borthwick v. Elderslie Steamship Company (No. 2), referred to. 


Ons Vishnu H. Kirpalani on November 14, 1956, filed a petition in the Bombay 
City Civil Court for restitution of conjugal rights against his wife Shirin. 
On December 8, 1956, Shirin filed a petition against her husband Vishnu for 
judicial separation on the ground of cruelty. Both the petitions were heard 
together and the Judge of the City Civil Court on August 27, 1957, dismissed 
the wife’s petition on the ground that she had not succeeded in establishing 
the case of cruelty and also dismissed the husband’s petition as he was of opi- 
nion that the conduct of the husband was such as justified the wife in not 
going back to live with him. Both Vishnu and Shirm appealed to the High 
Court. The appeal came on for hearing before Chagla C.J. and 8. T. Desai J., 
who, on August 11, 1958, passed a decree for judicial separation in favour of the 
wife, holding that on the evidence the wife had established her case of legal 
cruelty and that the case came within the ambit of s. 10(2)(b) of the Hindu 
Marriage Act, 1955. Accordingly, their Lordships confirmed the order passed 
by the trial Judge in the husband’s petition. 

*Deolded, August 11/12, 1988. First M. J. Petition No. 2495 of 1956 (with 2825 of 
No. 740 “of 1957, from the ordere of M. A. 1956.) 

Sakhardands, Judge, City Civil Court, in 1 [1908] 2 K. B. 516. 
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It was then urged by counsel appearing on both the sides that the decree 
passed by their Lordships in appeal should be antedated so that the decree 
should bear the same date as the decree passed by the trial Court. 


H. M. Seervat, Advocate General, K. J. Khandalavala, N. A. Palkhivala and 
N. 8. Phatarphekar, with Crawford Bayley & Co., for the appellant (wife). 


* M. P. Laud, with Kanga & Co., for the respondent (husband). 


CHaaua C.J. A very interesting. point has been argued before us as to the 
date which this decree which we have passed in appeal shall bear. Both the 
Advocate General and Mr. Laud request us to antedate the decree and to direct 
that this decree shall bear the same date as the decree passed by the trial Court. 
What is urged is that under O. XLI, r. 33, of the Code, the powers of the apel- 
late Court are very wide and the appellate Court has the power to pass any 
decree and make any order which ought to have been passed or made, and it is 
pointed out that what we are doing by this appeal is to decide that the trial 
Court should have passed a decree for judicial separation in favour of the 
wife. If that is our view, there is no reason why we should not date the decree 
as the decree originally passed by the City Civil Court. 

First turning to the question of the power of the High Court to antedate the 
decree, the first provision which might be looked at is O. XX, r. T. That rule 
deals with judgment in the trial Court and the provision is that the decree shall 
bear the date the day on which the judgment was pronounced, and when the 
Judge has satisfied himself that the decree has been drawn up in accordance 
with the judgment, he shall sign the decree. Now, this rule does not apply to 
High Courts in the exercise of their ordinary or extraordinary civil jurisdic- 
tion, and as a matter of fact we on the Original Side have framed a rule, r. 287, 
which provides that by special leave of the Judge a decree may be antedated - 
or post-dated. Therefore, the Judges on the Original Side undoubtedly poa 
the power and the jurisdiction to antedate or post-date a decree. 
the provision of decrees in appeal, the relevant provision in the Code is O. Ea 
r. 85. Sub-rule (1) of that rule provides: 

“The decree of the Appellate Court shall bear date the day on which the judg- 
ment was 
This rule does not apply to the High Court on its appellate jurisdiction. That 
is clear from the provisions of O. XLIX, r. 8, which exempts this rule from 
application to the High Court in the exercise of its appellate jurisdic- 
tion. Therefore, as the Code stands, it seems to be clear that the High Court 
exercising its appellate jurisdiction is not bound by the mandatory provision 
of O. XLI, r. 35. Although the High Court has framed a rule on the Original 
Side to which reference has just been made, there is no such rule framed on 
the Appellate Side. But in the absence of any such rule, it seems that the 
power of the High Court in its appellate jurisdiction is not fettered by the 
mandatory provisions of O. XLI, r. 85. The Advocate General drew our atten- 
tion to a rule which we have framed on the Appellate Side which has some 
bearing on the question, and that is r. 161 and that rule provides that the 
decree shall bear the date on which the judgment of the High Court was pro- 
nounced. This rule is in a Chapter which bears the heading ‘‘Rules for the 
guidance of the Registrar’s office’’, and it seems that inasmuch as these are not 
rules framed by the High Court under any of the provisions of the Civil Pro- 
cedure Code, it would be open to the Judges sitting on the Appellate Side to 
direct in a particular case that the direction given to the Registrar under r. 161 
should not be carried out. In other words, the Appellate Side Judges here 
could direct the Registrar to draw up the decree and either antedate it or post- 
date it. 

In this connection, it will be perhaps interesting and also instructive to look 
at what the positionein England is, O. XLI, r. 3 deals with entry of judgment 
and that rule provides: 


a ~- . æ- - omer 


.102 wi THE BOMBAY LAW REPORTER. [VOL LXt. 


“Where any judgment’ is pronounced by the Court or a Judge in Court, the entry 

of the judgment shall be dated as of the day on which such judgment is pronounced, 
unless the Court or Judge shall otherwise order, and the judgment shall take effect from 
that date: provided that by special leave of the Court or a Judge a judgment may be 
ante~dated or post~dated.” 
Therefore, the Rules of the Supreme Court expressly confer upon the Judge 
the power to. ante-date or post-date the judgment, and that power we have 
taken to ourselves on the Original Side by r. 287. Then we come to the powers 
of the appellate Court in England. There is no express provision with regard 
to the power of the appellate Court, but there is high authority for the proposition 
that the appellate Court has also the power to ante-date and presumably post- 
‘date its judgment. The Annual Practice 1957 at page 1263 cites the judg- 
-ment of Lord Justice Romer in Borthwick v. Hlderslis Steamship Company 
(No. 2), which states (p. 521): 

“..,the judgment [of the Court of Appeal] must be treated as of the date on which 
it was given in the Court of Appeal, subject to the right of that Court to antedate tts 
judgment, That right should...be exercised with caution.” 

Now, it is a matter for consideration whether we should not have a rule on the 
Appellate Side similar to r. 287 on the Original Side. It is perfectly true that 
such a power should be exercised sparingly and with caution, but there is no 
reason why, if a Judge on the Original Side is armed with that power, the 
Judges sitting in appeal in the High Court should not have similar power. But 
assuming we have the power, the question is whether that power can be exer- 
cised in this particular case, and for that purpose we must first turn to the 
Act which we are interpreting and administering and that is the Hindu Mar. 
-riage Act, 1965. Section 13 deals with the grounds of divorce and two material 
provisions may be looked at. One is cL (vit) and the other is al. (ix). 
‘.Clause (visi) says: ‘‘the other party has not resumed cohabitation for a 
space of two years or upwards, after the passing of a decree for judicial sepa- 
ration against that party;’’ and cl. (iz) saya: ‘‘has failed to comply with a 
decree for restitution of conjugal rights for a period of two years or upwards 
after the passing of the decree.’’ Therefore, before the right can accrue to 4 
party seeking divorce in these two cases, there must be in one cage a failure to 
resume cohabitation for a space of two years after the passing of the decree 
-for judicial separation, and in the second case there must be a failure to comply 
with the decree for restitution of conjugal rights for a similar period. Now, 
can it possibly be said, if we antedate the decree to the date the City Civil 
Court passed its decree, that there was a failure on the part of one or the other 

to resume cohabitation after the passing of the decree and equally so 
the case of a decree for restitution of conjugal rights that there was a failure 
to comply with that decree for a period of two years after it was passed? The 
scheme underlying these two clauses of s. 18(1) seams to us to be clear. The 
Legislature was anxious that marriages should not be easily or lightly dissolved, 
.and that even after decrees for restitution of conjugal rights and judicial sepa- 
ration were passed, loous penitentia should be given to the married couple to 
-try and come to a settlement. If that was the policy underlying the two clauses, 
it is clear that the specific period of two years laid down by the Legislature is 
-the period commencing after a decree is passed by a competent Court. It can- 
not possibly be said that any decree for judicial separation was passed by the 
.City Civil Court which would start the period laid down by the Legislature. 
That period in this case under s. 13(1)(vttt) can only commence after -the 
decree has bean pronounced by this Court. Under the circumstances, assum- 
.ing we have the power, we do not think this is a case where we should exercise 
it or even we could exercise it in view of the law. 

The result, therefore, is that the decree which we have passed yesterday will 
-bear FOEN 8 date as provided by r. 161 of the Appellate Side Rules. 

a ae eS = . Order accordingly. 


1 [1905] 2 K. B. 51g. 
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- Before Mr. Justice Gokhale and Mr. Justice Patel. 


ULHASIBAI JETHMAL BAGMAR v. BHAGCHAND ALIAS 
BHAGWANDAS NEMICHAND MARWADI.* 

Indian Partnership Act (IX of 1932), Secs. 14, 16, 50—Indian Trusts ‘Act (Il of 1882), 
Sec. 88, IL (d)—Partnership consisting of two partners dissolved by notice given 
by partner B to partner P—Notice stating that out of entire amount of proftt of 
partnership lying with P, half to be given-to B within four days and that B wishing 
to break off relations with P—P subsequently purchasing property out of amoynt 

_ of profit belonging to partnership—Whether such property partnership asset and 
B entitled to a share in it—Benami transaction—Burden of proof—Whether onus of 
roor OR Srey ao ing et: sreneerson a Denar Bede O PTO AEN Cie 
how ‘discharged. À 
A partnership consisting of two partners B and P was dissolved. by a notice given 
by B to P on September 28, 1945, which stated that till the date of the notice a net 
profit of Rs. 20,000 was made by the partnership business and that the amount of 
profit was with P, that out of this amount P should pay half of it to B within four 
days of the receipt of the notice and that henceforth B wished to break off all rela- 
tions with P. On April 9, 1947, P purchased certain property for Rs. 10,500. On the 
question whether the property became a partnership asset so as to give B a share 
therein on the assumption that P had paid the purchase price of the property -out 
of the amount of profit in his hands belonging to the partnership:— ` . 

‘Held, that as the partnership in the case was dimolved in 1945 and as B had broken 
off all relations with P and claimed an eight anna share in the profits which he alleg~ 
ed were in the hands of P, the purchase of the property could not be regarded as 

a transaction of the partnership, in the circumstances of the case, so as to give B a 
share therain on the ground that he was a partner. 

Even during the subsistence of a partnership, If property is purchased out of 
partnership assets, it does not necessarily become partnership property, and where 
property is purchased not for the purpose of business or for the benefit of the firm 

‘the question as to the ownership of the property must depend upon the facts and 
circumstances of the particular cage. 

Sudarsanam Maistri v. Narastmhulu Maistri! and Adari Mancherji Dalal, In re! dis- 


Bank of England Case,’ Trimble v. Goldberg, Debi Parshad v. Jat Ram Dass’. atid 
Ramlinga Reddy-v. Ramlingam Setty,’ referred to. . 

Tho birden of proof thata dransaction is a benami-irnsacion. ia on abe cay 
who alleges that the transaction is benami and the burden must be strictly discharg- 
ed. In order to succeed the perty so alleging must put the Court in. pomsesaión of 
legal and satisfactory evidence and it will not suffice to point to matters of sus- 
picion or even to plausible conjecture.’ 

- De Silva `v. De Silva,’ Ramabeal v. Ramchéndra’ and Sreemanchundar Dev: v. 
Gopaul ‘Chunder Chuckerbutty,’ referred to: 


Tan plaintiff’s (Ulhasibai’s) case was that she had pareha i two oni 
` ‘ty pees No. 90 and -House No. 66 in Peth Ganj at Poona from one Prem- 
: d Maganlal under a sale-deed dated April 9, 1947, for a consideration 
ee Ra. 10,500, this consideration being made up of Ra. 5,000 in respect of a 
prior mortgage on the two houses taken in the name of ‘Sundrabai, the daugh- 
ter of the plaintiff, and Rs. §,500°paid in cash. According to the plaintiff, the 
' prior mortgage, dated July 6, 1946,- was taken in the name of Sundrabai because 
there was a dispute pending in the Civil Court at Sasvad between the plaintift’s 
husband’s bhaubands and the plaintif. After the plaintiff’s purchase. of the 
“Decided, A 20/21, 1958. oes 3 (1861) 8 De G. F. & J. G45. 
No. 5 of 1085 (with First i 35 & (1008) A. O. 404. ; 
Fes i alt E Eaa 
i Givil Bai, roe i 1908) 5 Bom. L. R. 784. 
TE ) Spoil L. R. 25 Mad. 149. 8 
930 @ 


= een dike Ea R. 203. 
ee eae 705, Rg gree 1866, LLM I A. 28. 
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two houses on April 9, 1947, she obtained a release deed from Sundrabai on 
September 18, 1948, in respect of the mortgage which was executed by Prem- 
chand in her "favour, and it was stated in that release deed that the original 
ner of the mortgage, Rs. 5,000, belonged to the plaintiff. According to the 
laintiff, therefore, ghe became the owner of these two houses. One Bhagchand 
(defendant) was in possession of some portion of house No. 90 as a tenant of 
Premchand under a rent-note dated April 12, 1946, but the remaining portion 
was in the possession of Premchand and it contained his goods. According 
to the plaintiff, the defendant purchased these goods from Premchand and 
theae goods were, therefore, removed from the premises and thereafter the plain- 
tiff put her lock to that portion and took actual possession of the said portion. It 
e plaintifft’s case that on or about June 12, 1947, the defendant removed 

the plaintiff’s lock on that portion and took forcible possession thereof as a 
trespasser. It was also the plaintiff’s fe that after the purchase the defen- 
dant had agreed to pay rent to the plaintiff for the portion occupied by him 
as a tenant, but when defendant was asked to pay the rent he denied the ` 
ownership of plaintiff regarding the house. The plaintiff filed the present suit 
(Special Suit No. 49 of 1950) on February 23, 1950, against the defendant as a 
trespasser for recovering possession of house No. 90 at Peth Ganj, Poona, from 
the defendant and mesne profits. The defendant was the son of one Nemi- 
chand, who had two sons—Punamchand and the defendant. Punamchand was 
married to plaintiff’s daughter Sundrabai some time in 1935. Nemichand’s 
family originally came from Chikalthan, Taluka Karmala, District Sholapur, 
and first Punamchand and thereafter the defendant came to Poona and start- 
ed business. The principal defence of the defendant to the plaintiff’s suit 
was that the plaintiff was not the owner of the suit house at all, but that the 
transaction of sale in her favour, dated April 9, 1947, was brought about with 
the funds of the ownership of defendant and his brother Punamchand, who is 
the plaintiff’s son-in-law, and even the moneys advanced to the vendor Prem- 
chand on the mortgage did not belong to plaintiff nor to Sundrabai. Accord- 
ing to defendant, the transaction of mortgage of July 6, 1948, and that of sale 
of April 9, 1947, were made benams in the name of the plaintiff’s daughter 
Sundrabai and the plaintiff respectively. According to the defendant, it was 
settled between him and his brother Punamchand that the latter should first 
take both the houses in mortgage for Rs. 5,000 on July 6, 1946, and thereafter 
Punamchand purchased both the houses on April.9, 1947, and both the transac- 
tions were made with the funds of the ownership of defendant and his brother, 
for the benefit of the defendant and his brother Punamchand, and neither the 
plaintiff nor her daughter Sundrabai had any connection with the amounts of 
cea teaar of both the transactions. According to the defendant, after this 
it was subsequently settled between the plaintiff and his brother 

that the defendant alone should take the suit house No. 90 and that the defen- 
dant’s brother Punamchand alone should take house No. 66, and in pursuance 
of this agreement the defendant was making vahivat of the suit property as 
exclusive owner. It is the defendant’s allegation that his brother subsequently 
his mind with the intention of appropriating both the houses to him- 

self and put forward the plaintiff to file the present false and vexatious suit. 
The defendant denied any knowledge about the release deed passed by Sundra- 
bai on September 18, 1948. The defendant denied the plaintiff’s contention as 
to posseasion of the property and stated that the plaintiff’s allegations, that Prem- 
chand had asked the defendant to attorn to the plaintiff and that the defendant 
had agreed to pay rent to the plaintiff, were frandulent and false. He also 
stated that plaintift’s financial position was from the beginning very bad and 
her allegation that she purchased the houses for Ra. 10,500 which were of her 
ownership, was not true. One of the contentions of the defendant was that 
he himself had filed Suit No. 1099 of 1948 on May 81, 1948, against hia brother 
and the present plaintiff and others, in which he had asked for accounts from 
Punamchand of several businesses and also sought a declaration that City 
Survey No. 90 of Poona belonged.exclusively to him anf that the defendants 
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had no right or interest therein; and it was his contention that the present suit 
could not proceed and should be stayed till the final disposal of Suit No. 1099 
of 1948. That suit was decreed in favour of the defendant. 

On September 27, 1948, Punamchand filed Regular Civil Suit No. 2163 of 
1948 against the defendant to obtain dissolution and accounts of the grocery 
business run in partnership between him and defendant in house No. 90 at 
Peth Ganj, Poona, and that suit was dismissed principally on the ground that 
the suit was not in time, as the firm had been dissolved on August 25, 1945, and 
the suit was filed on September 27, 1948. 

All these three suits were heard together by consent of parties as companion 
suits, 

The trial Court came to the conclusion that the plaintiff failed to prove her 
title to the suit property and held that the defendant had proved that the suit 
property was purchased benams in the name of the plaintiff by the defendant 
and his brother Punamchand with their funds. It also held that the defen- 
dant had not proved that he had become the exclusive owner of house No. 90. 
The finding of the learned trial Judge in the suit for accounts filed by the 
defendant was that the defendant had failed to prove that as a result of the 
compromise Punamchand had agreed with him to purchase a house for their 
joint use from the joint family assets in his hands. He, however, held that 
Punamchand had purchased the houses covered by the mortgage-deed and 
the sale-deed benami with funds belonging to both the brothers but not with 
joint family asseta or purporting to act for plaintiff’s benefit. He also held 
that the defendant failed to prove the oral agreement by which house No. 90 
at Peth Ganj was exclusively allotted to his share and he held that the defendant 
was entitled to get a declaration that he had a partner’s interest in the two 
house properties. 

First Appeal No. 5 of 1955 was filed by the plaintiff and First Appeals 
Nos. 856 and 357 were filed by Punamchand. The appeals were heard together. 


R. B. Kotwal, for the appellant in all three appeals. 

E. A. Jahagirdar, with Y. V. Chandrachud and M. I. Patel, for respondent 
in F. A. No. 5 of 1955 and F. A. No. 856 of 1956. 

E. A. Jahagirdar, with Y. V. Chandrachud and M. I. Patel, for respondent 
No. 1 in F. A. No. 357 of 1956. 


GoxHatz J. [His Lordship, after stating the facts of the case and dealing 
with points not material to this report, proceeded.] The question is whether 
on this oral and documentary evidence on the record the finding of the trial 
Court that the purchase of the two houses was benamis in the name of the plain- 
tiff can be said to be correct. Undoubtedly, the onus of proof that the transac- 
tion in suit was a benams transaction was on the defendant Bhagchand. It 
was his case that the mortgage deed was taken benami in the name of Sundra- 
bai and the sale deed was also taken benams in the name of the plaintiff with 
a view to preventing any trouble from the Income-tax Department and that this 
was done in pursuance of an agreement between the two brothers. The case 
of such an agreement has been held to be not established and the motive which 
has been put forth in support of the benams transaction also does not seem to 
be borne out. On the other hand, plaintiff’s case that the mortgage was taken 
benami in the name of Sundrabai seems to be justified in view of the fact that 
her son was a lunatic and there was a suit brought against her by her husband’s 
bhaubands for partition and possession of house property and lands in her 
possession at the time the mortgage transaction was entered into. The docu- 
mentary evidence also shows that the two houses came to be entered in her name 
and it is from her custody that the relevant documents of title have been produc- 
ed in this suit. But the important question is whether defendant proves that tho 
source of money for the mortgage as well as the sale-deed proceeded from the two 
brothers or whether plaintiff paid the moneys in respect of both the mortgage as 
well as the sale transaction. It ia an accepted rule of guidance in reference to 
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benami transactions to see from what source the purchase money has proceed- 
ed; and it must be shown that the person from whom the money has gone to 
effect the purchase furnished it Às a purchaser. The benams character of a 
transaction must however be legally established. See De Siva v. De Silva.) 
In Ramabat v. Ramchandra? it was held by this Court that the burden of proof 
.is on the party who seeks to give to a purchase a different meaning and com- 
plexion from that which it bears on its face and the burden must be strictly qis- 
- charged ; in-other words, in order to succeed the party alleging that the tran- 
saction is benami, must put the Court in possession of legal and satisfactory 
evidence and it will not suffice to point to matters of suspicion or even to 
plausible conjecture. See also Sreemanchunder Dev v. Gopaul Chunder 
'Chuckerbutiy. On the evidence we have come to the conclusion that the 
financial resources of the plaintiff have not been established to be poor as was 
alleged by the defendant. The story of the plaintiff as regards the suit mort- 
gage and the sale transactions is supported by oral as well as documentary 
evidence. The relevant account books of the businesses carried on by the 
brothers have not been produced and we do not accept defendant’s story, stated 
for the first time in his evidence, that the account books were taken away by 
Punamchand from house No. 90 in August 1945. It is true that it has been 
shown from the certified copies of the savings and current accounts in the Bank 
“of Poona standing in the name of Punamchand that Rs. 5,000 were withdrawn 
by Punamchand about 4 days before the date of the mortgage and an amount 
“of Re. 3,400 was also withdrawn by Punamchand from his current account 
-about a few days prior to the sale-deed. At the most, these two withdrawals 
- might raise suspicion, but for the reasons which I have already stated, we are 
.not prepared to hold that these withdrawals would support defendant’s version 
that the mortgage and the sale transactions were effected benami to avoid 
trouble from the income-tax authorities. The result is that we must differ from 
the view taken by the trial Court and hold that defendant has failed to prove 
that the snit property was purchased benamis in the name of the plaintiff by 
defendant and his brother Punamchand with funds ee to both. ~ 
Mr. Kotwal, learned advocate appearing on behalf of appellant Ulhasi- 
bai, has algo raised an alternative contention. He says that assuming it. is held 
that the moneys in respect of the suit mortgage and sale transactions did not 
belong to Ulhasibai but were supplied by Punamchand, he contends that even 
then the house in suit will not become a partnership asset as to give defendant 
a share therein. This is undoubtedly a new point raised by Mr. Kotwal in 
-this appeal, but as it is a pure point of law we have allowed both Mr. Kotwal 
“and Mr. Jahagirdar to argue that point. As I have already stated, defendant 
Bhagchand resisted the present suit by his written statement on the ground 
. that the mortgage as well as the purchase of the house property was made with 
the aid of funds belonging to Punamchand and himself. There is no reference 
. in the written statement to any partnership assets at all. In exh, 69, the notice 
which Bhagchand gave to Punamchand on September 26, 1945, it was stated 
_ that from the beginning of the business to the date of the notice a net profit 
of Rs. 20,000 was made from the businesses after deducting all expenses and 
that all the amount of profit was with Punamchand. The notice further inform- 
: ed Punamehand that out of the amount of Rs. 20,000, which was with Punam- 
-chand, he should pay half of it, i.e., Rs. 10,000, to Bhagchand within four days 
from the receipt of the notice and it was further stated that henceforth Bhag- 
chand wished to break off all relations with Punamchand. This notice, there- 
-fore, in effect dissolved the partnership between the two brothers, and even-on 
. this version of defendant, Punamchand had a large amount of profits in -his 
hands in which he had only an eight-anna share and the argument of Mr. Kot- 
wal is that in these circumstances even assuming that Punamchand had paid, 
- out of the profits in his hands belonging to the partnership, the consideration 
- for the mortgage and thereafter for the sale, it could not be-held that defen- 


"1 (1908) 5 Bom. L.R. 784. ; 8 (1868) 11 M. T. A. 99. 
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dant had any share in the house. Mr. Jahagirdar, however, relied on a. 14 of 
the Partnership Act in support of his contention that in such a case the house 
would be the property of the partnership. Section 14 of the Partnership Act 
reads as follows: 

“Subject to contract between the partners, the property of the firm includes all 
property and rights and interest in property originally brought into the stock of the 
firms, or acquired, by purchase or otherwise, by or for the firm, or for the purposes and 
tn the course of the business of the firm, and includes also the goodwill of the business. 

Unless the contrary intention appears, property and rights and interests in property 

acquired with money belonging to the firm are deemed to have been acquired for the 
firm.” 
The first paragraph of this section shows what would be the property of a firm. 
All property and rights and interest in property which have been brought by 
the partners into the stock of the firm or which have been acquired or purchas- 
ed by or for the firm subsequently, will be prima facie regarded as the property 
of the firm. The second limb of the section provides for a rule of presumption 
and under that rule, property and rights and interests in property acquired 
with money belonging to the firm will be deemed to have been acquired for the 
firm unless a contrary intention appears. In our opinion, this section would 
not be applicable to the facts of the present case. There is no dispute that the 
partnership between the two brothers was dissolved in 1945 and the suit tran- 
pactions were effected after the dissolution. It is nobody’s case that the two 
houses were purchased for the purpose of any business or even for the benefit 
of the firm. The case of the defendant is that the property was purchased for 
the benefit of the two brothers and they became joint owners. Even during 
the subsistence of a partnership, if property is purchased out of partnership 
assets, it does not necessarily become partnership property and where property 
is purchased not for the purpose of business or for the benefit of the firm the 
question as to the ownership of the property must depend upon the facts and 
‘circumstances of the particular case. In this connection the following obser- 
vations of Lord Justice Turner in what is known as the Bank of England Case! 
“are relevant (pp. 658-669) :-— 

„It cannot I think be laid down as an universal rule, that when lands are bought 
eect a sada ced cos maid oe uk afte see eet Gaeta, hay E eT 
‘become part of the joint estate of the partners. There are different purposes for which 
the lands may have been bought. They may have been bought for the- purpose of 
“being used and employed in the trade, as the Saracen’s Head estate appears in this case 
to have been, or they may have been bought, not for the purpose of being used or 
“employed in the trade, but for the purpose of a mere speculation on account of the 
partnership, for I know notbing which can prevent partners from speculating in land, 
if they think proper to do so, as freely as they may speculate in mere articles of com- 
merce, though foreign to their trade. Again, they may have been bought without refe- 
rence to the purposes of the trade or the benefit of the partnershtp, with the intention 
of withdrawing from the trade the amount employed in the purchase, and converting 
‘that amount into separate property of the partners, or they may have been bought on 
account of one or more of the partners, he or they becoming debtors to the partnership 
for the amount laid out in the purchase. The form of the conveyance in these cases doss 
not settle the question, for in whatever form the conveyance may be, there may be a 
trust of the land which may follow the money, liable however, as other trusts of the 
like nature are, to be rebutted by evidence. Where land purchased is not merely paid 
for out of the partnership assets, but is bought for the purpose of being used and employed 
in the partnership trade, it is scarcely possible to conceive a case in which there could 
be sufficient evidence to rebut the trust, and accordingly in those cases we find the 
decisions almost, if not entirely, uniform, that. the purchased land forms part of the 
joint -estate of the partnership; but where the-land is not purchased for those purposes, 
the question becomes more open, and we have to consider whether the circumstances 
attending the purchase show that It was made on account of the partnership indivi- 
-dually, a Oe any ON OF TOPER OE Tiar E eee TAE A0 eee eee DAYE PAn VOEE, 


1 (1861) 3 De G. F. & J. 645, 


108 THE BOMBAY LAW REPORTER. [VoL LXI. 


In Trimble v. Goldberg,’ two partners of a partnership of three which was 
formed to purchase and resale certain properties of a gentleman called Hallard . 
consisting of 5,500 shares in a company called Sigma Syndicate and of stands 
or plots of land, purchased other stands belonging to the Syndicate and made 
profits, and the question arose whether these other stands purchased by the 
two partners were partnership property in which their third partner was 
entitled to benefit, and the Privy Council held that as the purchase was.not 
within the scope of the partnership and as the subject of the purchase was not 
a part of the business of the partnership, or an undertaking in rivalry with 
the partnership, or indeed connected with it in any proper sense, the property 
could not be regarded as partnership property. Mr. Jahagirdar, on the other 
hand, in support of his argument that the suit property must be considered to 
be partnership property, relied on a decision of the Madras High Court in 
Sudarsanam Maistri v. Narasimhulu Matstrs.2 There the Court was concerned 
with property acquired from the funds of a busineas which had been carried 
on jointly by the partners and continued by one of the partners until the insti- 
tution of the suit, and it was held that as the lands and houses were bought in 
the name of the partner and paid for by the firm or from the profits of the 
partnership business, they were prima facie partnership property in the absence 
of an allegation and proof that from time to time, portions of the assets of the 
partnership were, by agreement of the partners, withdrawn from the partner- 
ship and converted into land or house to be owned by the partners as co-owners. 
This case, in our opinion, can be distinguished on its own facts. There, the 
property had been acquired out of funds of the business which had continued 
till the institution of the suit for account and partition of the property and in 
the absence of any contrary intention was held to have been bought on account 
of the firm. In the present case, admittedly a dissolution had taken place 
between the two brothers since 1945. Mr. Jahagirdar also relied on Adarjs 
Mancherjs Dalal, In re? in which it was held that no partner has any beneficial 
interest on his own account in any particular estate or property of the part- 
nership within the meaning of s. 250 of the Indian Succession Act, 1925, until 
the partnership is wound up and its accounts taken; and Mr. Jahagirdar’s con- 
tention is that in respect of the dissolution of the preaent partnership the 
moneys in the hands of Punamchand continued to be partnership assets in 
which he had no beneficial interest of his own. Now, this case again can be dis- 
tinguished because the partnership properties in the case consisted of certain 
insurance policies, the premia in respect of which were admittedly paid for 
from the assets of the partnership and not from the individual account of the 
partners and were described and treated by the partners as partnership pro- 
perty. As I have already stated, in the present case, in the defendant’s notice 
dated September 26, 1945, given to Punamchand, the defendant had claimed a 
definite share of 8 annas in the profits which he claimed were in the hands of 
Punamchand and stated further that he had broken off all relations with 
Punamchand. It cannot, therefore, be said that Punamchand had no beneficial 
interest in the properties of the partnership. As no accounts have been pro- 
duced, it is diffleult to say that Panamchand paid more than the amount of the 
profits which would have fallen to his share at the time of dissolution even if 
it was he who paid the consideration amount in respect of the mortgage and the 
sale transactions. 

Then Mr. Jahagirdar relied on a passage from Lindley on Partnership at 
page 891 wherein it is stated: 

“Good faith requires that a partner shall not obtain a private advantage at the 
expense of the firm. He is bound, in all transactions affecting the partnership, to do his 
best for the common body, and to share with his co-partners any benefit which he may 
have bean able to obtain from other people and in which the firm is in honour and con- 
science entitled to pertictpate.” 


1 [1906] A. O. 494. 8 (1980) I. L. B.,55 Bom. 798, s.o. 83 
8 (0a) LL. R. 25 Mad. 140. Bom. L. R. 676. ° 
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This principle, as has been pointed out by the learned author, was established 
by numerous decisions before the English Partnership Act, 1890, and the result 
of these decisions was incorporated in ss. 29 and 30 of the said Act. Sections 18 
and 50 of the Indian Partnership Act would correspond to ss. 29 and 380 of 
the English Partnership Act. Section 16 provides: 

“Subject to contract between the partners— 

(a) if a partner derives any profit for himself from any transaction of the firm, 
or from the use of the property or business connection of the firm or the firm name, 
he shall account for that profit and pey it to the firm; 

(b) if a partner carries on any business of the same nature as and competing with 
that of the firm, he shall account for and pay to the firm all profits made by him in that 
business.” 

It is difficult to appreciate how s. 16 would assist Mr. Jahagirdar. Mr. Jaha- 

girdar himself does not rely on s. 16, but on s. 50 of the Partnership Act, which 

mud corespond to s. 29(2) of the English Partnership Act. Section 50 reads 
us :— 

“Subject to contract between the partners, the provisions of clause (a) of section 16 

shall apply to transactions by any surviving partner or by the representatives of a 
deceased partner, undertaken after the firm is dissolved on account of the death of a 
partner and before its affairs have been completely wound up:” 
We are not concerned. with the proviso to this section. This section applies to 
personal profits made by a surviving partner or by the representative of a 
deceased partner out of transactions of partnership undertaken after the dis- 
solution of the firm on account of the death of a partner. In our opinion, the 
principle of this section cannot apply to the facts of the present case. The 
partnership in the present case was dissolved in 1945 and defendant had broken 
off all relations with Punamchand and claimed an eight-anna share in the pro- 
fits which he alleged were in the hands of his brother Punamchand. The pur- 
chase of the houses can in no sense be regarded as a transaction of the partner- 
ship in these circumstances. 

Mr. Jahagirdar further relied on s. 88 of the Indian Trusts Act. That sec- 
tion deals with the subject of an advantage gained by a fiduciary and it pro- 
vides: 


“Where a trustee, executor, partner, agent, director of a company, legal adviser, 

or other person bound in a fiduciary character to protect the interests of another person, 
by availing himself of his character, gains for himself any pecuniary advantage, or where 
any person so bound enters into any dealings under circumstances in which his own 
interesta are, or may be, adverse to those of such other person and thereby gains for 
himself a pecuniary advantage, he must hold for the benefit of such other person the 
advantage so gained.” 
Mr. Jahagirdar’s client has not made any allegations whatever to bring the 
present case within the ambit of this section. It is not the allegation of the 
defendant that Punamchand purchased the property by availing himself of 
his status as a partner. On the other hand, his case was that it was agreed 
between the brothers that the properties were to be purchased from out of joint 
funds for the benefit of both the brothers. Mr. Jahagirdar also relied 
on ill. (d) to s. 88 which states: 

“A, a partner, buys land in his own name with funds belonging to the partnership. 
A holds such land for the benefit of the partnership.” 

Tn our opinion, this Dlustration cannot go beyond the scope of the section it- 
self; and before a partner can lay claim to any purchase made by another part- 
ner the conditions Jaid down in the section will have to be alleged and proved. 

Mr. Jahagirdar has then relied on a decision of the East Punjab High Court 
in Debi Parshad v. Jai Ram Dass,’ where it was held that if one partner ob- 
tains in his name, either during the partnership or before its assets have been 
sold, a renewal of a lease of the partnership property, he will not be allowed 
to treat the renewed lease as his own and as one in which his co-partners have 

1 [1952] A. I. R. Punj. 284. 
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no-interest. In that case, the lease itself was the subject-matter of the suit and 
its renewal was obtained by one partner in his own name. Under these cir- 
cumstances, the Court naturally held that that partner could not be allowed 
to treat the renewed lease as his own to the exclusion of the other partner. On 
the other hand, Mr. Kotwal has relied on a decision of the Madras High Court- 
in Ramalinga Reddy v. Ramalingam Setty’ in which it was held that 
“In the case of partners, the Indian Legislature has nowhere indicated an intentlon - 

to enact an absolute rule of law or an irrebuttable presumption that renewal of lease 
obtained by one of them enures for benefit of the other. Except in cases otherwise spe- 
cially provided for by statute, a constructive trust can be held to arise only if the conditions 
of s. 88 or s. 90, Trusts Act, are satisfied. In other words it must be shown that ane of 
the partners has ‘availed himself of his character’ to gain an advantage or that the 
partner has gained an advantage by entering into a transaction in which ‘his own inte~, 
rests are or may be adverse’ to those of the other pertners.” 
In our opinion, this case supports the contention of Mr. Kotwal. As I have 
already stated, it is not alleged by the defendant that this purchase was made 
by Punamchand by availing himself of his character as a partner and gaining 
any pecuniary advantage to himself. The accounts of the partnership have not 
been produced and, in our judgment, the documentary evidence would indicate 
that the account books were not taken by Punamchand, as alleged by defendant, 
but must have been with the defendant himself. It is significant that defend- 
ant has produced exh. 195, a post-card which Punamchand wrote to Nemichand, 
his father, and exh. 196 which one Subhagchand Ranka addressed to Punam- 
chand. The grievance of Punamchand that defendant himself was in posses- 
sion of some of the relevant documents seems, therefore, to be not without force. 

Even assuming, therefore, that Punamchand utilised a part of the profits 
of the partnership in his hands for the purchase of the properties, it cannot 
be held that defendant thereby gets any interest in the two houses on the ground 
that he was a partner. 


[The rest of the judgment is not material to this report.] 


APPEAL FROM ORIGINAL CIVIL. 


i Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai 


JIVANLAL CHIMANLAT MEHTA v. PRAMODCHANDRA 
CHIMANLAL MODY.* 

Presidency-Towne Insolvency Act (III of 1909), Sec. 9(e)—Civil Procedure Code (Act 
V of 1908), O. XXI, r. 92—Provincial Insolvency Act (V of 1920), Sec. 6(e)—Act of 
insolvency when committed under s. 9(e) of Act IIT of 1909—Whether act of insol- 
vency committed only on sale being confirmed under O. XXI, r. 92, of Code. 

. For the commission of an act of insolvency under s. 9(e) of the Presidency~Towns 
Insolvency Act, 1909, it is enough if the property is sold by public auction and knock- 
ed down to the highest bidder and it is not necessary that the sale should have been 

. confirmed under O. XXI, r. 92, of the Civil Procedure Code, 1908. 

è Venkatakrishnayya v. Malakondayya,’ agreed with. 
Kanai Lal v. Tinkart De,’ Firm Phul Chand v. Aggarwal’ and Ex parte Villers: In 
re Rogers,’ referred to. 


‘One Jivanlal Chimanlal Mehta (debtor) was a partner in the firm of 
Messrs. C. Jivanlal and Co., the other partners being Harjivan Keshavji Shah, 
Hasmukhlal Jivanlal Mehta and Chimanlal Trikamlal Mody. On December 22, 
~ 1955, a decree was passed by the Bombay City Civil Court at Bombay against 
_the firm of C. Jivanlal and Co., in favour of Balubhai Vadilal and Co., for the 
sum of Ra. 11,444. On November 28, 1956, Balubhai Vadilal and Co., applied 
: 1 [1988] A. I. R. Mad. 929. 8 [1988] A. I. R. Cal. 564. 
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for and obtained a warrant of attachment, attaching the right, ‘title.and interest 
of the-debtor in the immoveable property belonging to him, known as ‘‘Hill. 
View’’, situate at 9, Juhu Lane, Ghodbunder Andheri, Greater Bombay, 
in-execution of the decree. The attachment in enforcement of the warrant of. 
attachment was levied by the Sheriff of Bombay on November 29, 1956. On 
March 18, 1957, the judgment-creditors applied for and obtained a warrant 
fo» the sale by public auction of the right, title and interest of the debtor in 
the property. -On October 11, 1957, the Sheriff of Bombay duly issued and. 
advertised a proclamation for sale by public auction of the right, title and itte- 
rest of the debtor in the immovable property. On November 18, 1957, the: 
Sheriff of Bombay put up for sale by public auction the right, title and interest. 
of the debtor in the immovable property in enforcement of the warrant for 
sale and it was sold to the highest bidder. The Sheriff of Bombay issued: a 
certificate to the effect that pursuant to the warrant for sale dated March 18, 
1957, she did on November 18, 1957, sell by public auction all the right, title 
and interest of the debtor, a partner in C. Jivanlal and Co., in the lands and. 
premises mentioned in the said warrant for the price or sum-of Ra. 10,000 sub- 
i to the rights and charges and claims mentioned in the proclamation of 
8, 


One Pramodchandra Chimanlal Mody (petitioning creditor) filed the present- 
petition on November 27, 1957, for adjudication of the debtor as an insolvent, 
claiming that he was a creditor of the debtor in the sum of Rs. 8,251.75 nP. 
and urging that the aforesaid sale of the debtor’s property constituted an act 
of insolvency under s..9(6) of the Presidency-Towns Insolvency Act, 1909.. 

The petition was heard by K. T. Desai J. who passed an order of adjudi- 
cation against the debtor on February 20, 1958, observing, in the course of 
his judgment, as follows :— 


K. T. Desar J. The next and the most important contention that has been 
urged by the learned counsel for the debtor is that there has been no act of 
insolvency within the meaning of s. 9(¢) of the Presidency-towns Insolvency 
Act. Section 9(e) of the Presidency-towns Insolvency Act is as follows :— 

%9. A debtor commits an act of insolvency in each of the following cases, namely... 
_ (e) if any of his property has been sold or attached for a period of not less- than 
twenty one days tn execution of the decree of any Court for the payment of money.” 
What is contended on behalf of the debtor is that though the property has 
been sold by the Sheriff of Bombay, the sale has hitherto not been confirmed. 
It is urged that a sale becomes complete only on confirmation and that it is only 
a completed sale which is a sale within the meaning of s. 9(6). It is urged 
that as there is no such completed sale, no act-of bankruptcy has been com- 
mitted by the debtor. 

Mr. Desai strongly relies upon the decision in the case of Ex parte Villars: In 
re Rogers.1 In that case an execution was levied by seizure and sale of a 
trader’s goods for a debt exceeding £50. The goods were sold partly on July 
4, 1878, and partly on July 7, 1878, and monies were received in respect of 
these goods. Bills of sale were executed by the Sheriff in respect of these 
goods. The sale proceeds were handed over by the Sheriff to the attaching cre- 
ditor.. Thereafter the debtor, whose goods had been sold, was adjudged a 
bankrupt. In dealing with the matter, Sir W. N. James L.J. observes at p. 445 
as under :— 

And I think that the Court can so. construe those words as not to render the 
act of the sheriff or the title of a purchaser, which is derived from a sale made by bim, 
invalid, by calling in aid the language of the 11th section, which enacts that the bank- | 
ruptcy of a debtor shall be deemed to have relation back to, and to commence at -the 
time of the act of bankruptcy, or the first of the acts of bankruptcy, ‘being completed’, 
and treating the completed sale as the act of bankruptcy, at the time of which the bank- 
ruptcy-is to be deemed to commence. If the act of bankruptcy is the act of the bankrupt 
himself, then the title of the trustee relates back to the moment of the commencement 
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af the act done by him; but if, as in the present case, it is not a voluntary act of the 
bankrupt, but a proceeding in invitum, it relates back only to the moment after the com- 
pletion of the transaction which constitutes the act of bankruptcy.” 
Placing a strong reliance upon this passage Mr. Dæai urges that the act of 
insolvency is committed when the sale is ‘‘completed’’ and he says that in the 
present case the sale will be complete only when the same is confirmed by the 
Court and not till then. In the case of Ex parte Villars the Court held that 
as the execution creditor had no notice of the petition for adjudication within 
14 days after the date of the sale, he was entitled to the proceeds of the sale 
notwithstanding the supervening bankruptcy under the provisions of the Bank- 
ruptey Act of 1869. The question for determination before the Court in that 
case was whether the sale proceeds vested in the Official Receiver in bank- 
ruptey or whether the execution creditor was entitled to retain the proceeds 
of sale. In that case the point of time at which the act of bankruptcy was 
committed was not in issue. In that case the sales effected by the Sheriff and 
the bills of sale executed by him in connection with these sales have not been 
shown to be on different dates and no question arose as to when the sales should 
be deemed to have been effected within the meaning of the Bankruptcy Act. 
There are a few decisions of the Courts in India relating to the interpretation 
of provisions similar to the provisions contained in s. 9(¢6) of the Presidency- 
towns Insolvency Act. These cases have arisen under s. 6(¢) of the Provin- — 
cial Insolvency Act. Section 6(e) of the Provincial Insolvency Act is as 
follows :— 


“§. A debtor commits an act of insolvency in each of the following cases, namely: 

(e) Hf any of his property has been sold in execution of the decree of any Court for 

the payment of money;” 
The language of s. 6(¢6) of the Provincial Insolvency Act is identical with the 
language used in s. 9(¢) of the Presidency-towns Insolvency Act, except that 
in g. 9(e) there is an additional ground which constitutes an act of insolvency 
viz. attachment for a period of not less than twenty-one days in execution of 
the decree of any Court for the payment of money. - 

In the case of Venkatakrishnayya v. Malakondayya,! which was decided by 
Mr. Justico Wadsworth and Mr. Justice Patanjali Sastri, as he then was, the 
petitioner was adjudged an insolvent on a creditor’s application under the Pro- 
vincial Insolvency Act and the order of adjudication was confirmed in appeal. 
A civil revision petition was filed challenging the correctness of the appellate 
order. It was urged that there was no act of insolvency when a sale in execu- 
tion had been held and that sale had not been confirmed or having been con- 
firmed had been set aside as a result of a deposit under r. 89 of O. XXI of the 
Civil Procedure Code. Dealing with this argument the Court observed as 
under (p. 806) :— 

“There appears to be no decided case covering this actual point Two cases have 
been quoted, ALR. 1938 Lah. 819 and ALR. 1933 Cal. 564, in which it was held that the 
date of the sale for the purpose of limitation to an application under 8. 9, Provincial 
Insolvency Act, is not the date of the confirmation, but the date of the actual sale. We 
have also been referred to (1785-1800) 100 ER. 33 in which it was held that a clear and 
unequivocal act of bankruptcy such as suspension of payment cannot be explained away 
by the subsequent circumstance that the creditor was paid. It seems to us that none of 
these cases really touch the point which we have to decide. Under 8. 6(e), Provincial 
Insolvency Act, a debtor commits an act of bankruptcy if any of his property has been 
sold in execution of the decree of any Court for payment of money. Under O. 21, Civil 
P.C., we find both in R. 89 and in R. 90 the words ‘where any immovable property has been 
sold in execution of a decree’ used to indicate a sale which has been held and awatta 
confirmation and one which is Hable to be set aside either as a result of a deposit or as 
a result of an objection to the procedure. That is to say, the words ‘property has been 
sold in execution of a decree’, when used fn O. 21, Civil P.C, refer not to an indefeasible 
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sale, but to a sale which has been actually held but which may be set aside as a result 
of subsequent proceedings. It seems to us that there is no apparent neceaslty for giving 
greater weight to the words in 8. 6, Provincial Insolvency Act, than they carry in tha 
relevant rules of O. 21 to which cl. (e) of 8. 8, Provincial Insolvency Act, naturally has 
reference. The enumeration of the various acts of insolvency in S. 6 seems to contem~ 
plate these acts which in the public eye shake the credit of a debtor and are likely to 
capse a scramble amongst the creditors for his assets. The man may actually be solvent, 
buat may still commit an act of insolvency by suffering something to be done which shakes 
his apparent credit, as when he disappears from his normal dwelling house or hides 
himself from his creditors or under the corresponding provision of the Presidency Towns 
Insolvency Act, suffers some attachment of his property in execution of a decree to sub- 
sist for 21 days. All these are outward and visible signs that a man’s credit has been 
shaken and they are circumstances which are likely to cause a panic amongst his credi- 
tora, Consequently -they justify any creditor in asking the Court to step in and see that — 
there is a fair distribution of the debtor's assets.” 
In the course of the judgment, it has further been observed as follows (p. 807) :— 
“But as we read 8. 6(e) when there has in fact been a sale in execution a subse- 
quent deposit whereby the sale is set aside or a subsequent objection founded on some 
material irregularity resulting in the setting aside of the sale, will not alter the fact that 
the property was sold in execution of the decree.” 
I am in respectful agreement with the reasoning given in that case. It is not 
necessary to repeat what has been stated by the division bench of that Court. 
It is enough for-me to say that I adopt the reasoning given in that case. 


When one turns to s. 65 of the Code of Civil Procedure, which deals with 
sales in execution of a decree it has been provided as under :— 

“Where ar immovable property is sold in execution of a decree and such sale has 
become absolute, the property shall be deemed to have vested in the purchaser from the 
time when the property is sold and not from the time when the sale becomes absolute.” 
The phraseology used in this section clearly indicates that in the Code the time’ 
when a property is considered to be sold is different from the time when the 
sale becomes absolute. What I have to consider is whether the words ‘‘pro- 
perty has been sold in execution of-a decree’’ appearing in s. 9(6) of the Pre- 
sidency-fowns Insolvency Act have been used in the same sense in which the 
words ‘‘property is sold in execution of a decree’’ have been used in the Code 
of Civil Procedure. Section 9 of the Presidency-towns Insolvency Act refers 
to gales taking place in execution of a decree. Such sales are to take place 
in accordance with the provisions of the Code and the words appearing in 
s. 9 of the Presidency-towns Insolvency Act must be read and construed in the 
game sense in which similar words are used in the Code of Civil Procedure. 
The language in the Code is cleat and leaves no room for doubt that under 
the Code a property is deemed to be sold when it is knocked down to a pur- 
chaser by the Sheriff when he effects a sale in execution of a decree. In the 
caso of Kanai Lal v. Tinkari De,’ which was decided by a division bench of 
the-Caleutta High Court consisting of Mitter and M. C. Ghose JJ., it has been 
observed as follows (p. 566) :— 

“...A sale is complete as soon es property is knocked down and purchased by some- 
body; confirmation comes later. There is no authority for the contention that when 
B. 6, CL (e), says that the act of Insolvency occurs when the property is sold, we must 
read into the language of the statute as if the words were ‘whem the sale was confirmed’. 
The legislature knew the distinction between ‘sale’ and ‘confirmation of a sale’ and H 
has used language which will go fo show that the act of insolvency is committed as soon 
as the property is sold...” 

A decision to a similar effect has been given by Mr. Justice Tek Chand in the 
case of Lal Chand v. Bogha Ram.2 The learned Judge in that case has quoted 
with approval the observation in the case of Kanai Lal v. Tinkari De, that an 
act of insolvency under s. 6(6) occurs when the property is knocked down to 
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the purchaser at the auction sale and not when the sale is confirmed. In the 
case of Hoshnak Ram v. Punjab National Bank,’ a division bench of the Lahore 
High Court has held that when the officer of the Court or such other person 
as the Court may appoint to conduct a gale as provided in O. XXI, r. 66, 
knocks down the property.to the highest bidder, such person must be deemed 
to have been declared to be the purchaser of such property. The sale is com- 
plete when the property is knocked down to the highest bidder and it is not 
open to the Court thereafter to offer the property to any person who may be 
prepared to purchase it for a higher amount. In my view, the sale in this 
case took place when the property was knocked down to the purchaser and on 


' the property being knocked down to the purchaser, the property must be con- 


sidered to have been sold within the meaning of s. 9(4) of the Presidency-towns 
Insolvency Act and an act of insolvency then took place. The debtor, in my 
view, has.committed an act of insolvency within the meaning of s. 9(¢) of the 
Presidency-towns Insolvency Act and the petitioning creditor is entitled to 
have him adjudicated an insolvent. ' 


The debtor appealéd. 


H. 8. Desai, for the appellant. 
Mrs. Sohwi Mehta, for the respondent. 


Cuaaua C.J. This appeal raises two questions, one which is very simple to 
decide and the other of some importance. The appellant was adjudicated in- 
solvant on a petition presented on November 28, 1957, by the respondent basing 
the petition on a debt of Rs. 8,251-75 nP. and urging as the ground of insol- 
vency that the property of the appellant had been sold in execution of a 
decree; and the first question that was considered by the learned Judge below 
was whether there was a subsisting debt on which the petition could be founded 
and the question that arose for consideration was whether a certain document 
constituted an acknowledgment within the meaning of the Limitation Act or 
an acknowledgment within the meaning of art. 1 of Sch. 1 of the Stamp Act. 
On the decision of this question depended whether there was a subsisting debt 
or not. Now, the document is a statement of account and it sets out the. balance 
due to one Pramodchandra Chimanlal Mody, the respondent, from the firm of 
©. Jivanlal & Co. in which the appellant was a partner. There was an account 
of the respondent in the books of the firm and the statement corresponds to 
the balance that appeared to the credit of the respondent in the books of the 
firm. What is urged by the appellant is that inasmuch as this document was 
not stamped, it is inadmissible in evidence, and if the document is ruled out, the 
debt due by the firm of C. Jivanlal & Co. in which the appellant was a partner 
is barred by limitation. Now, the question as to whether the document falls 
within art. 1 of Sch. 1 of the Stamp Act depends, as the article itself says, 
on the decision whether the document was given in order to supply evidence 
of a debt, and numerous authorities, which, it is not necessary to review, have 
clearly laid down that that must be the paramount intention of the person 
giving the document and the question that the Court has to ask looking at the 
document and looking at the surrounding circumstances is whether the docu- 
ment is given in order to supply a statement of account or whether the docu- 


_. ment is given in order to supply evidence of a debt. The learned Judge has 


held on consideration of all the facts that this particular document does not 
fall within art. 1 of Sch. 1. No authority can help to construe this particular 
document. Hach decision must turn on the facts of its own case; and we have 
‘here & v important circumstance and that circumstance is that accounts of 
the firm of O. Jivanlal & Co., as admitted by the appellant himself, were made 
up every year after Divali and the appellant says: i 

“in due course the account of moneys brought in by the said Chimanlal Tricumlal 
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Mody, a partner of the firm in the name of his son Pramodchandra Chimanlal Mody was 
made up after Asho. Vadya 80th, Sanvat year 2011 Le. 14th of November 1953, and Khata 
acknowledgement was sent to him showing the amount due.” 

Bo, the case of the appellant himself is that accounts of the firm were made 
up from time to time, that one of the partners, who is the father of the res- 
pondent, brought in money in the name of his son, the respondent, and the 
agcount of moneys brought in by the father of the respondent’ was made up 
at the end of every year and a statement supplied to the respondent. Under 
these circumstances, it is difficult to take the view that the document, which 
we are considering, constitutes an acknowledgment within the meaning of the 
Stamp Act and we agree with the learned Judge that this is an acknowledgment 
within the meaning of the Limitation Act, that Limitation is saved by this 
document and the petition was well founded i the extent that. it relied on 
this document. 

The second question is whether the debtor committed an act of insolvency 
and the act of insolvency relied upon is the one set out in s. 9(6) of the 
Presidency-towns Insolvency Act: 

“If any of his property has been-sold or attached for a period of not leas than twenty- 

one days in execution of the decree of any Court for the payment of money.” 
In this case, we are concerned with the first part of this sub-section ‘‘if any of 
his (debtor’s) property has been sold’’ and the relevant facts with regard to 
this aspect of the case are that one Balubhai Vadilal & Co. obtained a decree 
against the appellant for Rs. 11,444 in the City Civil Court Suit No. 2676 of 
1955. In execution of that decree, the immovable property of the appellant - 
situated at Ghod Bunder Road, Andheri, was attached on November 29, 1956; 
the warrant of sale was issued on March 18, 1957, and the proclamation of sale 
was issued on October 11, 1957, and the property was sold by public auction 
on November 18, 1957, and knocked down to the highest bidder. The insol- 
vency petition, as already pointed out, was presented on November 28, 1957. 
Now, the contention of Mr. Desai is that an act of insolvency has not been 
committed because the property has not been sold. His submission is that for 
the purpose of this subsection, the property can only be said to have been 
sold if the sale has been confirmed, as provided under the Civil Procedure Code, 
O. XXI, r. 92. There is a similar provision both in the High Court Rules and 
the City Civil Court Rules about confirmation of a sale. Now, what is said 
ig that till the sale is confirmed under O. XXI, r. 92, the sale is an inchoate 
sale. It is open to the person, whose property has been sold, to apply to set 
aside the sale of the property under rr. 89 and 90, and till his applications are 
disposed of, the sale does not become absolute. In this case, all that had hap- 
pened was that the Sheriff had knocked down the property to the highest bidder, 
but the sale never became absolute, it was never confirmed and the property 
did not vest in the purchaser. Therefore, what was urged was that there was 
no act of insolvency. It was contended that, under s. 9(¢) of the Insolvency 
Act, it is only when the sale becomes absolute that an act of insolvency is 
committed. 

Now, before turning to the authorities, looking at the language used by the 
Legislature what the Legislature has stated is: ‘‘if any of his property has 
been sold’’. Now, the sale of a property and the sale being confirmed or 
becoming absolute are two different concepts which are well recognised under 
the Indian law. The Civil Procedure Code, O. XXI, r. 89, uses language iden- 
tical with s. 9(6) of the Insolvency Act. Rule 89 says: 

“Where immovable property has been sold in execution of a decree, any person, 
etther owning such property or holding an interest therein... may apply to have the sale 
set aside.. 

Therefore, the Legislature clearly recognises that there is a sale of-a property 
which is antecedent to its confirmation or its becoming absolute under r. 92. 
The same is the language used in r. 90 where an application can be made to set 
aside a sale on the ground of irregularity or fraud. Here algo, the language 
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used is: ‘‘where any property has been sold in execution of a decree” and thé 
concept of the sale becoming absolute arises when you come to O. XXL r. 92. 
Therefore, as we have just said, these are two entirely separate legal concepts 
—the sale of an immovable property and the sale becoming absolute. Now, 
if the Legislature intended that the act of insolvency should only occur when 
the sale became absolute, there was no reason why the Legislature should not 
have used appropriate language to convey that intention. The Legislature has 
advisedly used the expression that the property has been sold and not when 
the sale has become absolute or has been confirmed. The reason behind this 
language is that, for the purpose of insolvency, the Legislature is concerned: 
more with the position of the debtor rather than the rights of the purchaser 
under the sale. Mr. Desai says that till the sale becomes absolute, the property 
does not vest in the purchaser. That idea is to be found in s. 66 of the Civil 
Procedure Code: 

“Where immovable property is sold in execution of a decree and such sale has 
' become absolute, the property shall be deemed to have vested in the purchaser from 
the time when the property is sold and not from the time when the sale becomes absolute.” 
So that although under s. 65 the vesting can only take place, if the sale has 
become absolute, the time of vesting is not when the sale became absolute but 
from the time when the property is sold. But, we are not concerned with the 
righta of the purchaser or with the vesting of the property in the purchaser. 
What we are concerned with and what the Insolvency Act is concerned with is 
either the acts of the debtor or his financial condition. It is true, as: pointed 
„out by Mr. Desai,.that an act of insolvency may be a voluntary act of the 
debtor or in some cases it may be the result of the acts of others and this is one 
of those cases where it is not the act of the debtor which constitutes the act 
of insolvency. It is his creditor who brings his property to sale which resulta 
in the act of insolvency. But even so, the very fact that the debtor has per- 
mitted his property to be sold may be looked upon by >the Legislature as a 
suffidient ground for taking the view that he has committed an act of insol- 
vency. Normally, a solvent person does not permit his property to be sold at 
a public auction and to be knocked down to the highest bidder. It is only 
when the person is in a very embarrassing financial circumstance that he 
allows his property to be sold at a publie auction, and therefore it is not sur- 
prising, and on the contrary it is natural, that the Legislature should have con- 
sidered the selling of the property in the sense of its being knocked down to the 
highest bidder as an act of insolvency and not the sale becoming confirmed or 
becoming absolute under O. XXI, r. 92, of the Civil Procedure Code. Order 
XXI, r. 92, is more concerned with.the rights of the purchaser. Section 9(6) 
of the Insolvency Act is more concerned, if not with the act of the debtor, 
with his condition and position, and when we realise that, the distinction 
between a sale and a confirmation of a sale becomes clear. 

Now, as far as the Indian authorities are concerned, they have all taken the 
same view of the language used by the Legislature. The only way Mr. Desai 
has been’ able to distinguish is that all these decisions are under the Provincial 
Insolvency Act and not under the Presidency-towns Insolvency Act. Sub- 
section (6) of s. 6 says: 

“A debtor commits an act of Insolvency in each of the following cases, namely:-— 

Eee eee ore einen eee Pe ee ee ee 
payment of money.” 
Tt is true that ander the Provincial Insolvency Act, the property remaining 
under attachment is not an act of insolvency. We find it, however, difficult 
to appreciate the argument that, when our Indian High Courts have construed 
identical language used in s. 6(¢) in a statute which is tn part materia with 
the statute with which we are concerned, we should attach no importance to 
these judgments but turn to the English cases dealing with English law. The 
position might: have been different if the expression had been construed in the 
context of some other law. ‘But if the context of the law°is identical law, it is 


> 
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difficult to understand why a different interpretation should be put upon the 
language used in the Presidency-towns Insolvency Act, unless there is some- 
thing in the Act to justify a different construction in case of this expression. 

Now, the three decisions to which reference may be made are: Kanas Lal v. 
Tinkart De,' Firm Phul Chand v. Aggarwal? and Venkatakrishnayya v. Mala- 
kondayya®. We must refer ‘particularly to the judgment of the Madras High 
Court. This is a decision of Mr. Justice Wadsworth and Mr. Justice Patan- 
jali Sastri and the learned Judges at p. 307: say: 

“Having these considerations in mind it is but natural that the Legislature should lay 
down as one of the criteria for judging whether a man’s ostensible credit has been 
shaken, the fact of a sale in Court of his assets in execution of a decree. The question 
whether the sale is eventually set aside for some irregularity or whether the debtor 
eventually finds it to his interest to deposit the amount of the particular decree is not 
material. It is the very fact that his circumstances are sufficiently embarrased to make 
him to submit to a sale of his property, which justifies the creditor in asking tbe Insol- 
vency Court, to take charge of his estate.” 

With respect, we entirely agree with this view with regard to this particular 
provision of law in the Insolvency Act. 

Mr. Desai referred to a passage in Sir Dinshaw Malla’s Insolvency Act, 
where the learned author says: 

“The law as to commencement of insolvency under the Presidency Towns Insolvency 
Act is the same as the English law”, 
and earlier on in this passage: 


“tf the act of Insolvency is the act of the insolvent himself, e.g., a transfer of property 
to defeat or delay creditors, the title of the Official Assignee or Receiver relates back to 
the moment of the commencement of the act of insolvency, but it it is not a voluntary 
act, but a proceeding In invitum, eg. a sale of property under an execution, the title 
relates back to the completion of the transaction which constitutes the act of insolvency”, 
and what is urged is that we must look at the English law in order to decide 
when the sale was completed and it js only on the completion of the sale that 
the act of insolvency is committed. Now, we do not read the learned author, 
with respect, to say that we must prefer decisions of the English Courts to 
those given by our own High Courts on a construction of identical provision 
of law. All that this passage means is that the law under the Presidency-towns 
Insolvency Act is the same as the English law and yet the Jaw may be the same 
under the Provincial Insolvency law where that law is applicable. R 

Strong reliance was placed on a decision of the English- Court reported in 
Ex parte Villars: In re Rogers.4 There, the facts were that the appellant re- 
covered judgment against the bankrupt and issued the writ and the Sheriff 
seized the goods of the debtor under the judgment and the goods seized were 
assigned to the appellant, the execution-creditor. The appellant paid the 
Sheriff the purchase money and the Sheriff after deducting the rent and other 
charges paid back the amount to the appellant in satisfaction of the debt for 
which’ iei attachment was levied. All this was done 14 days before the peti- 
tion in bankruptcy was presented, and the question that the Court had to 
consider was ‘‘Could the execution-creditor retain the.amount of the sale pro- 
ceeds which he was entitled to recover or the goods?’’ It is in connection 
with this question that certain observations were made by Lord Chancellor 
Cairns and Lord Justice James on which reliance has been placed. At p. 444, 
the paraee Lord Chancellor Cairns says: 

..I cannot find in the 15th and 17th sections any words which would vest in the 
ages ie he ces I ee ee a a a 
the commencement of the bankruptcy, or the proceeds of the sale, which never belonged 
to the bankrupt.” 

Lord Justice James at p. 445 also uses similar language when he speaks of 


083) A. I. Ba Oe]. 564. 3 A. L R. Mad. 308. 
2 pamja. 1. . 814. 1874} DOn. App. a8 
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treating the completed sale as the act of bankruptey and what is strenuously 
urged by Mr. Desai is that under the English law, it is the completed sale that 
constitutea an act of insolvency. But the question still remains what is the 
completed sale under the English law. As far as we can gather from the facta 
of this case, the completed sale was the sale by the’ Sheriff. As soon as the 
Sheriff had sold the goods seized under a writ, it became a completed sale. If 
that was the position under the English law, it is difficult to understand why 
the sale is not a completed sale under the Indian law when the property is 
knocked down to the highest bidder. Mr. Desai says that under Indian law, 
you require a confirmation of the sale. It is only then that the sale becomes 
absolute. But a completed sale in the meaning of the English law is different 
from the sale becoming absolute within the meaning of the Indian law. As 
far as we can see, there is no provision similar to O. XXI, r. 92, in the English 
law, and, therefore, the English law looked upon the sale by the Sheriff as a 
completed sale. So that evan assuming that we are governed by the English 
law, it is clear that as soon as the property is seized under a writ—or to use 
our own language ‘‘the property which is under attachment is sold to the 
highest bidder’’, the sale becomes a completed sale. It may be that under the 
English law, the further concept of having the sale confirmed is not required. 
Under the Indian law, it is required. But that does not mean that when you 
are construing the Indian law, you must import imto the section not merely 
the earlier concept of the property being sold to the highest bidder but also 
the subsequent concept of the sale being confirmed under O. XXI, r. 92. In 
our opinion, the learned Judge was right in the view that ‘he took that an act 
of insolvency was committed when the property was sold by the Sheriff on 
November 18, 1957, by public auction and knocked down to the highest bidder. 

The result is that the appeal fails and is dismissed with costs. 

Liberty to the respondent’s attorneys to withdraw the sum of Re. 500 depo- 


sited in Court. 
: Appeal dismissed. 
Solicitors for the appellant: Nanavats & Co. 
, Solicitors for the respondent: Dikshit Maneklal & Co. 


CRIMINAL REFERENCE, 


Before Mr. Justice Miabhoy. 


. STATE v. J. D. DAROGA.*® 

Criminal Procedure Code (Act V of 1898), Secs. 173(4), 244, 207A(3), 251A(1)—Accused, 

before commencement of trial, not supplied with copies of police statements of pro- 

secution witnesses—Whether prosecution debarred from examining such witnesses 
where copies of such statements not supped to accused before trial—Discretion of 

Magistrate to disallow additional evidence when can be exercised. 

i haro ie aneisGa beino tha. comendar oh Kired a not arie: mik 
copies of the police statements of prosecution witnegses as required under s. 178(4) 
of the Criminal Procedure Code, 1888, the prosecution is not thereby debarred from 

i examining these witnesses. 

Tf the prosecution intends to lead evidence copies of which have not been supplied 

' to the defence, the Magistrate might put the prosecution on terms and insist that 
the additional evidence should not be allowed to go on record unless and until copies 
of the police statements of witnesses are suplied in advance to the defence. ' 

Gurubachan Singh v. The State of Punjab, referred to. 
g Where, however, the Magistrate feels that prejudice is likely to be caused to the 
: ` defence by reason of the fact that the witnesses, who have already been examined, 


*Deotded, October 25, 1957. Criminal from the orders passed by V. R. Ohavan, 
Reference No. 188 of 1957, made by Akber 8. Judicial te, First Class, Shahpur, 
Barela, Sesalons Judge, Thanas, in Criminal in Criminal No.67P of 1056. 

Revision Application No. 13 of 1057, arising 1 [1057] 8.0. J. 588. 
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could not thereafter be examined with a view to falsity the additional evidence, 
Ee eee Pia ection cae ere 
Prosecution to tender the additional evidence. 


THE prosecution case was that the police having received information on 
March-i0, 1956, that one J. D. Dardga, who was the Hydraulic Engineer of 
the Bombay Municipal Corporation,’ and four others (accused) were drink- 
ing liquor in contravention of the provisions of the Bombay Prohibition Act, 
1949, outaide one of the bungalows at Tansa lake, raided the premises at about 
8 p.m. and surprised the accused when the drinking party was actually on. A 
police photographer was with the raiding party and he took photographs of 
the party and impressions of the chance finger prints on bottles and tumblers 
were also taken. Seven charge-sheets were sent up against the accused and 
the trying Magistrate, on an application made by the prosecution, consolidated 
all the cases and ordered these to be tried as one case on the ground that the 
cases arose out of a single incident. The consolidated case was tried as a 
summons case. The plea of all the five accused was recorded on September 4, 
1956, under s. 242 of the Criminal Procedure Code,~1898, and the accused 
pleaded not guilty to the charges and claimed to be tried. The case was 
. adjourned to September 26, 1956, and on that date an application was made 
by the prosecution for permission to examine six additional witnesses in addi- 
tion to those mentioned in the charge-sheets and whose evidence was recorded 
on September 4, 1956. Police statements of these six witnesses were supplied 
to the accused that very day and the points on which they were to be examined 
were stated in the application. No orders were passed on the application by 
the Magistrate on that date and the case was adjourned. The case was taken 
up for hearing on subsequent dates and three out of the aforesaid six new 
additional witnesses were examined. On Jarluary 16, 1957, the prosecution 
made an application for permission to examine one more witness J. B. Shah. 
The accused objected to any permission being given for examination of the 
three new additional witnesses and J. B. Shah. The trying Magistrate passed 
„an order refusing permission to the prosecution to examine these four witnesses 
on the grounds (1) that the prosecution ought to have supplied to the defence, 
not later than September 4, 1956, the copies of police statements of these wit- 
neasea because the trial commenced on that date and it having failed to do so, 
it was not entitled in law to examine these witnesses and (2) that the evidence 
of these witnesses was not relevant. 


. he prosecution went in revision to the Sessions Judge at Thana. The 

Sessions Judge disagreed with the finding of the trying Magistrate that under 
g. 178(4) of the Criminal Procedure Code, 1898, the prosecution was debarred 
from\ tendering the aforesaid additional evidence and he also disagreed with 
the finding of the Magistrate that the evidence which the aforesaid four wit- 
nesses proposed to give was irrelevant. Accordingly the Sessions Judge made 
the present reference to the High Court, observing as follows :— 

« ,.non-furnishing of statements of witnesses under s. 178(4) before the commence- 
ment of the trial does not invite either expressly or by implication any bar against the 
examination of witnesses, whose statements have not been so furnished. On the other 
Le ae ne ee ee os. 244, 
251(A), 252, 207(A), 288 and 549. 

One more circumstance supports this view. With the filing of a charge-shoet under 
s. 178(1) af the Code, the powers of the police for investigation in respect of that case 
do not come to an end. Even after filing the charge-sheet, Hf the police come across fresh 
facts, they are entitled to make another investigation. Therein they may examine fur- 
ther witnesses. It would be physically impossible to furnish the statements of the wit- 
nesses so examined before the commencement of inquiry or trial as required by s. 178(4). 
Does it follow that therefore the prosecution has no right to examine those witnesses? 
The conclusion would be so obviously wrong that s. 178(¢4) bas got to be given an inter- 
pera ee te Era: eae ne OEB A Ore Se eee Tere 
of the Code. 
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It was argued that any interpretation of s. 178(4) other than the one pressed on 
behalf of the accused In this case would render tt nugatory. I am unable to agree. In 
so far as s. 178(4) imposes an obligation on the officer in charge of the police station to 
furnish the accused with copies of certain docunients and statements, the failure to 
observe that obligation according to the spirit of the law may entail the consequence 
that the Court may presume that the accused has been prejudiced:in his defence and 
it would be for the prosecution to satisfy the Court that the accused has not been prp- 
judiced. The question of prejudice is no doubt a question of fact and has to be deter- 
mined on a consideration of all the facts and circumstances, but in case of non-com- 
pllance with the provisions of s. 173(4) the accused may have the advantage of a 
premimption in his favour which the prosecution may have to remove. In Tikemchend 
v. State (1957 Cr. LJ. 188) the accused, who were being prosecuted for an offence under 
the Gambling Act, were not furnished before the commencament of the trial with coples 
of certain documents which were alleged to be instruments of gaming. When these 
were sought to be proved at the trial, the counsel of the accused objected on the ground 


_ that the provisions of s. 178(4) being mandatory, the production of the documents should 


not be allowed now. That objection was overruled by the trial Court and also by the 
Seesions Court and, therefore, the accused approached the High Court in revision. The 
Madhya Bharat High Court held that the non-furnishing of copies was bound to cause 
prejudice to the accused in his defence, quashed the proceedings and sent the case back 
for retrial which was to recommence after furnishing coplea of the documents to the 


accused. E E E ee ee 3 


evidence but held that copies should be given and then the trial should commence afresh 
as on'the facts of that case prejudice had been caused to the accused. It was argued 
AT A E TE cl bs ate E R aT e E SAA 
sub-s. (4) was introduced would be frustrated if the above view were taken. Now the 
counsel for the accused concedes that the object of the amendments introduced by Act 
XXVI of 1955 was to expedite trial of criminal cases and at the same time secure fairness 
of trial That being the object the test in all cases of violation of procedure where no 
penalty is provided for is whether prejudice has been caused. If there has been no preju- 
dice, the trial is not vitiated inspite of irregularities. This is the principle on which a. 587, 
Criminal Procedure Code is based. I am, therefore, unable to agree that s. 178(4) would 
Be nugatory and tts object would be frustrated if the evidence relating documents and 
witnesses of which copies have not been furnished in accordance with s. 178(4) is alow- 
. ed to be adduced. It is not necessary to refer to the history of legislation, but if we 
consider the historical background of the development of the mode af trial in England 
from which we have borrowed the mode,-we find that obstacles in the shape of delays 
in procedure were placed In the way of swift progress from arrest to sentence in order 
_to provide safeguards for the accused against the oppressive exercise of the power af 
the king. These are, therefore, matters of procedure and the sole test is the 
socused has had a fair trial or whether he has been prejudiced in his Tt is 
on that point only that the compliance or non-compliance of the provisions of s. 178(4) 
is relevant.” 


The, reference was heard. 


Y. y. Chandrachud, Asistant Government Pleader, for the State of Bombay. 
E. B. Ghaswalla, with Y. 8. Murudkar, for the opponenta. 


MusyHoy J. [His Lordship after stating the facts of the case proceeded:] 
The first point which arises for consideration is whether the submission of the 
ed counsel for the accused that the copies of the police statements of the 
ditional witnesses not having been supplied on or before September 4, 1956, 


+ 


the prosecution is debarred from tendering the aforesaid evidence ;as a matter - 


of law is correct. Sub-section (4) of s. 173 of the Criminal Procedure Code 
has been recently substituted for the original subs. (4) by Act XX VI of 1955. 
That sub-section is as follows: 

“(4) After forwarding a report under this section, the officer in charge af the police 
station shall, before the commencement of the inquiry or trial, fumnish or cause to be 
furnished to the accused, free of cost, a copy of the report fotwarded under sub-seo- 


1958.) ; ' BTATB V. DAROGA (4.0R.J.}-—-Miabhoy J. - 131 


tion (1) and af the first information report recorded under section 154 and of all other 
documents or relevant extracts thereof, on which the prosecution proposes to rely, 
including the statements and confessions, if any, recorded under section 164 and the 
statements recorded under sub-section (3) of section 161 of all the persons whom the 
prosecution proposes to examine as its witnesses.” 
Reading this sub-section, it ia quite clear that it imposes an obligation on the 
offjeer in charge of a police station to supply free of cost to the defence copies 
of the police statements of persons whom the prosecution proposes to examine 
as witnesses. It is also quite clear from sub-s. (4) that this obligation has got 
to be by the officer in charge of the police station ‘‘before the com- 
mencement of the inquiry or trial’. Therefore, on the facts, there is no doubt 
whatsoever that the officer in charge of the police station concerned in the 
present case has committed a breach of the duty cast upon him by subs, (4) 
of s. 173. This is not disputed by the prosecution. But whilst this is so, the 
question which has got to be considered and answered in the present reference 
ig one an answer to which is not to be found in the present sub-s. (4). The 
question which has got to be considered is as to what is the effect of a breach 
of the duty cast upon the police officer under subs. (4) of s. 178. The conten- 
tion of the defence is that the consequence of the breach of this duty is that 
the prosecution is debarred for ever from examining any y pron ee copy of 
whose police statement has not been supplied to the defence e question 
for consideration is whether this contention is correct. The learned counsel 
for the accused frankly admitted that the aforesaid sub-s. (4) or any other part 
of s. 1783 did not state in terms that such is the effect of the breach of duty on 
the part of the officer in charge of a police station. But the contention was 
that having regard to the mandatory provisions contained in sub-s. (4) afore- 
said, the Legislature intended that such should be the effect. The contention 
was that if effect was not given to the aforesaid contention of the defence, then 
the provisions contained in sub-s. (4) would be rendered nugatory and would 
become a dead-letter. In my opinion, before reaching a conclusion on the afore- 
said subject, it is necessary to bear in mind the position of s. 173 in the scheme 
of the Code. The aforesaid s. 173 finds a place in Part V of the Code of Crimi- 
nal Procedure and the heading of that Chapter is: ‘‘Information to the police 
and their powers to investigate.” Section 173 is to be found in Chap. XIV. 
All the sections under this pter deal with the powers and the duties of the, 
police officer. Having regard to these two important facts, it is quite clear to 
my mind that the Legislature, when it enacted a. 173, was not dealing with 
the powers and the duties of the Court in relation to a trial or any inquiry, 
but it dealt only with the powers and the duties of the police officers during 
the stage of investigation. Therefore, ordinarily, it would not be proper to 
look to this particular part of the Code and the aforesaid Chapter for an 
answer to the question ‘as to what are the powers and the duties which the 
Court possesses where a prayer is made for examination of additional wit- 
nesses. The learned counsel for the defence contended that the object 
of amending sub-s. (4) of s. 173 was to put the defence in pogseasion of all 
the facts on which the prosecution wanted to rely and thereby prevent addi- 
tional evidence being led against the defence. It was contended that the mam 
object of the aforesaid sub-section was that the prosecution must, before the 
commencement of an inquiry or trial, make up its mind as to what evidence 
it wanted to lead against the defence, and having once made up that mind, it 
was not open to the prosecution to change it and to lead any additional evi- 
dence. It is difficult to generalise as to what was the object of the Legislature, 
in introducing the amendment, that it has done, in subs. (4) of s. 173. The 
Supreme Court has made some remarks on this subject in Gurubachan Singh 
v. The State of Punjab.! The relevant remarks are to be found at page 544. 
The remarks are: 

= The object of this provision is to put the accused on notice of what he has to 
meet at the time of the inquiry or trial.” 


. 1 [1857] 8. 0. J. 539. ` 
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It appears that before the aforesaid amendment, the defence had no access to 
the police statements recorded in the course of investigation. Under the old 
law, the defence had to wait for having access to the police statements till the 
witness was examined and the stage of cross-examination was reached. This 
entailed delay as very often the cross-examining counsel were either not ready 
to cross-examine as they either wanted the police statement of the witness con- 
cerned, or wanted some time for studying the police statement, and in «the 
interval the Court had to wait till the croas-examining counsel had perused the 
police statement. Therefore, one of the objects of the Legislature, in under- 
taking amendment to s. 178, also appears to be to prevent an inquiry or trial 
from being protracted, as it would naturally be, if the defence were not placed 
in possession of all the materials on which the prosecution intended to rely at, 
the time of the inquiry or trial. Having regard to these two objects, it is 
impossible, therefore, to say that the Legislature could have intended such a 
far-reaching effect as to prevent the prosecution from tendering additional evi- 
dence altogether provided the evidence was found to be either relevant or in 
the interest of justice. In my opinion, having regard to the position of s. 178 
in the scheme of the’ Code of Criminal Procedure, the proper sections which 
are to be looked to decide the aforesaid matter is not s. 178 alone, but also the 
sections which deal with the powers of the Court relating to inquiries and 
trials. In the present case, I propose to deal first with those sections which 
deal with the powers of the Court in relation to summons cases. In nty opinion, 
if ohe reads the sections which deal with the powers of the Court during the 
course of a trial in a summons case, then there are clear indications that the 
Legislature did not intend to debar the prosecution from tendering additional 
evidence altogether. Section 241, Criminal Procedure Code, says that the Pro- 
cedure laid down in the subsequént sections shall be observed by the Magis- 
trates in the trial of summons cases. Then s. 244 is in the following terms :— 

“244. (1) If the Magistrate does not convict the accused under the preceding sec- 
tion or H the accused does not make such admission, the Magistrate shall proceed to hear 
the complaimant (if any), and take all such evidence as may be produced in support of 
the prosecution, and also to hear the accused and teke all such evidence as he produces 
in his defence... ; 

(3) The Magistrate may, if he thinks fit, on the application of the complainant or 
accused, issue a summons to any witness ditecting him to attend or to produce any 
document or other thing... 

(3) ...” 

Therefore, so far as sub-s. (1) of s. 244 is concerned, it clearly provides that 
ap Tene aE ni ge Dane the Magistrate shall take all such evidence 

be produced in support of the prosecution. In this particular section, 
there ia nothing which enjoins that the prosecution shall necessarily be con- 
fined only to examination of those witnesses copies of whose statements 
have been given by the officer in charge of the police station. On the contrary, 
the words are wide enough to include the examination of even those witnesses 
copies of whose statements have not been recorded. In this connection, it is 
important to bear in mind that an investigation does not necessarily end when 
a charge-sheet is sent to a Magistrate. ee officer 
to collect evidence in support.of a charge even after the charge-sheet has bean 
gent to the Magistrate. Sometimes important and additional evidence may be 
brought to light even after the charge-sheet has been sent to the Magistrate. 
Having regard to this important fact, in my opinion, it would be domg violence 
to: the language of sub-s. (1) if it were interpreted to mean that the prosecu- 
tion was necessarily circumscribed by what the police officer had omitted to 
do under sub-s. (4). of s. 178, Criminal Procedure Code. It is true that if the 
prosecution intends to lead evidence copies of which have not been supplied 
to-the defence, having to the intention underlying sub-s. (4) of s. 178, 
the learned Magistrate might put the prosecution on terms and ingist that the 
additional evidence should not be allowed to go on rgcofd unless and until 
copies of the police statements of the witnesses were supplied in advance so 
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that the defence may know all the full facts of the case, and may be ready 
to cross-examine the additional witnesses. It may be that, in some cases, where 
the learned Magistrate might feel that prejudice is likely to be caused to thé 
defence by reason of the fact that the witnesses, who have already been 
examined, could not thereafter be examined with a view to falsify the addi- 
tional evidence, which was about to be tendered, the learned Magistrate in his 
diseretion might disallow the prosecution to tender the additional evidence. 
But it is one thing to say that the prosecution is totally debarred from leading 
additional evidence and it is entirely another thing to say that the learned 
Magistrate has a discretion in the matter as to T a additional evidence 
should or should not be allowed. If we examine some other sections of the 
Criminal Procedure Code, we find that the same result follows. Sub-section 
(4) of a. 178 deals not only with the cases of trial but also with cases of in- 
quiry. Section 207A has beén introduced by the Legislature by the same 
amendment by which it amended sub-s. (4) aforesaid. Sub-section (3) of 
s. 207A is important in connection with the point which requires to be decid- 
ed. That sub-s. (3) is in the following terms: 

“(3) At the commencement of the inquiry, the Magistrate shall, when the accused 
appears or is brought before him, satisfy himself that the documents referred to in seo- 
tion 178 have been furnished to the accused and if he finds that the accused has not 
been furnished with such documents or any of them, he shall cause the same to be so 
furnished.” earo t p peldi: 
In this connection, it is important to notice that whereas subs. (4) of s. 178 
speaks of a duty which is to be performed before the commencement of an in- 
gio w gub-s. (3) of s. 207A speaks of the duty which is to be per- 
ormed by the Court ‘‘at the commencement of the inquiry.” Therefore, it 
ja quite clear from subs. (3) of s. 207A that even if the officer in of 
the police station has not supplied the necessary copies to the defence before 
the commencement of the inquiry, the learned Magistrate has got the power 
of ordering the prosecution to supply the necessary copies to the defence ‘‘at 
the commencement of the inquiry.’ If the submission which the learned 
counsel for the defence makes were correct, then no such power could have 
been conferred upon the Magistrate under s. 207A(3). If the submission of 
the defence counsel were, correct, then the moment the police officer failed in 
his duty of supplying the necessary copies before the commencement of the 
inquiry, then, no evidence whatsoever could be led. by the prosecution. In 
that case, no power would be given to the Magistrate to make an order calling 
upon the prosecution to supply the necessary copies to the defence. Exactly 
the same provisions are to be found in respect of trials of warrant cases. 
Section 251A of the Criminal, Procedure Code has been recently introduced at 
the same time when sub-s. (4) of s. 173 was substituted. Section 251A(1) is 
in the following terms: 

“(1) Ba a a ele a Fas a A 
brought before a Magistrate at the commencement of the trial, such Magistrate shall 
satisfy himself that the documents referred to in section 178 have been furnished to the 
accused, and if he finds that the accused has not been furnished with such documents 
or any of them, he shall cause them,to be so furnished.” ' 

In addition to this we have also to bear in mind the provisions of s. 640. That 
_ section confers power upon the Court to summon a material witness or to 
| E ee a e es oe trial or other 

roceeding. Therefore, examining the argument of the learned defence coun- 
pel in the light of the provisions contained in m. 244, 207A and 251A, it is 
quite clear that, if sub-s. (4) of s 178 were to be interpreted in the manner 


suggested by the defence counsel, then, that interpretation would be in con- ` 


flict with the aforesaid as. 244, 207A and 251A of the Criminal Procedure Code. 
Ay Oh te eh ee ae eh ee 
nise with the rest of the statute. Under the aforesaid circumstances, in 

opinion, the view tféken by the learned Magistrate that the breach of the obli. 
gation imposed upon a police officer under sub-s. (4) of s. 178 entails the 
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consequence that the prosecution is debarred from tendering any additional 
evidence, is wrong and the view taken by the learned Sessions Judge is cor- 
rect and that view must be upheld. In my opinion, the proper way in which 
the learned Magistrate should have dealt with the question was from the point ` 
of view of the prejudice which the breach of the aforesaid obligation had 
caused or was likely to cause to the defence. I do not propose to say anything 
on this aspect of the case, because, in my opinion, that aspect will have te be 
dealt with by the learned Magistrate hereafter. The learned counsel for the 
defence urged that, having regard to the fact that some of the witnesses have 
already been examined and cross-examined and that their evidence is over, 
the defence would be prejudiced inasmuch as the defence had lost the right 
of eliciting from the witnesses already examined materials which would have 
been useful in appreciating the additional evidence which is sought to be ten- 
dered by the prosecution. In my opinion, this is a proper stand-point from 
which the application of the prosecution requires to be considered. The 
learned Sessions Judge has discussed this question, but having regard to the 
fact that this point has not been dealt with by the learned Magistrate, I do not 
propose to express any opinion on the same. In my opinion, the learned Magis- 
trate will have to ‘consider this aspect of the case and pass such snitable orders 
as he may deem fit in the circumstances of the case. 
[The rest of the judgment is not material to the report.] 
Bule made absolute. 
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A Board constituted under s. 5 of the Saurashtra Agricultural Debtors’ Relief Act, 
1952, is a Court. : 

People’s Own Prov. & Gen. Ins. Co. v. Guracharya,' distinguished. 
Shah Kevalshi Jethidas v. Zala Dilubha Mulsinhi® dissented from. 

: Spring Mills, Ltd. v. Ambekar* and Gobinda Chandra v. Rashmont Dassys,‘ refer- 
red to. 

Where under Notifications issued by the Government of Saurashtra under ss. 17 
and 19 of the Saurashtra District and Subordinate Civil Courts Ordinance, 1948, an 
Assistant Judge was empowered to try appeals from decrees and orders of “sub- 
ordinate Courts” as would lie to the District Judge and as may be referred to him 
by the District Judge concerned and the Assistant Judge was invested with powers to 
entertain such appeals from the decrees and orders of “subordinate Courts” as would 
He to the District Judge: 


*Decided, December á, 1957. Special Civil 2 9 Beurashtra Law Reporter 198, 
tion No. 37 of 1957. 8 (1947) 51 Bom L. R. 148, s.o: [1940mm 
eT ee ee A.L R. Bom. 188.¢ . og 
AL a Bom. 4 [1043] A. f. R. Onl 470. 


1987.) ` XWEHAVLAL Y. ASST, JUDGE, JUNAGADH (4.0.4.) 125 


Held, that the Assistant Judge, to whom an appeal filed against an award made by 
a Board constituted under a. 5 of the Saurashtra Agricultural Debtors’ Relef Act, 
1952, was transferred by the District Judge concerned, had jurisdiction to heer the ap- 
peal, as the Board was a Court within the meaning of the expression “subordinate 
Courts” which occurred in the Notifications. 

If a statute creating a tribunal says that the tribunal shall be a Court for the 
limited purpose of certain sections of certain enactments, then the tribunal is not a 
Court in the sense in which the word “Court” is used in the context of hierarchy 
of Courts established in the Union of India. 


Tae facts appear in the judgment. 


V. G. Hathi, for the applicant. 
B. K. Mehta and K. C. Patel, for opponents Nos. 6 and 7. 


Vyas J. This is a petition under art. 226 or under art. 227 of the Constitu- 
tion of India, and it is fled by Shah Keahavlal Motichand. The relief which 
the petitioner has prayed for in this petition is that the judgment of the Assis- 
tant Judge in Civi} Appeal No. 237 of 1956, which was pronounced on 
January 19, 1957, be quashed. A further relief which is sought by the petition- 
er is that the order passed by the Board reducing his (petitioner’s) dues to 
Rs. 1,954-8-4 for secured debts and to Ra. 1,158-9-0 for unsecured debts, be also 
quashed. A direction is sought from this Court to the Board that. the Board 
should accept the debt which was admitted by the debtors and should proceed 
to pass the award on the basis of admitted debts. 

This application raises an interesting point of law, and the point is whether 
the Board constituted under s. 5 of the Saurashtra Agricultural Debtors’ Relief 
Act, No. XXIII of 1952, is a Court within the meaning of the expression 
‘Subordinate Courts’ which occurs in the two Notificatio bearing Nos. 
LD/J/18-5(1)-i and LD/J/18-5(1)-ii, both dated May 28, 1956, one of which 
was issued under s. 17 and the other under a. 19 of the Saurashtra District and 
is Civil Courts Ordinance, 1948 (XI of 1948). The point arises in 

wa, 

pannel Nos. 6 and 7 applied for the adjustment of their debts under the 
Saurashtra Agricultural Debtors’ Relief Act on February 14, 1955. In their 
application, opponents Nos. 6 and 7 mentioned only two persons as their credi- 
tors, and those persons are the present opponents Nos. 8 and 4. On September 
27, 1955, opponents Nos. 6 and 7 disclosed further that the petitioner and 
opponent No. 5 were also their creditors, and they requested t these two 

ms also be joined as parties to the application. The Board thereupon 
issued notices to the petitioner and opponent No. 5 also. Thereupon, the peti- 
tioner filed his statement before the Court under s. 18(b) of the Act, and in 
that statement, he showed his dues at Rs. 7,504-12-0. Opponent No. 6 did not 
file any statement, and, therefore, his debt was declared to be extinguished. 
On January 21, 1956, it was found that the total debts due by the opponents 
exceeded Rs. 10,000. The Board at Manavadar, therefore, having no juris- 
diction to enquire into the matter, transferred the case to the Board at 
Junagadh. It is the petitioner’s contention in this application that the trans- 
fer by the Manavadar Board to the Junagadh Board was not the one which 
was contemplated under s. 12(2) of the Act, and, therefore, the transfer by the 
Manavadar Board to the Junagadh Board was one without jurisdiction. ` At 
this stage, it may be noted that this objection was not taken by the petitioner 
when the Junagadh Board started to hear the matter upon its transfer to that 
Board by the Board at Manavadar. The Junagadh Board proceeded with the 
enquiry, and in that enquiry opponent No. 6 admitted all the dues of the petition- 
er. Therefore, the Board thought it unnecessary to examine the petitioner for an 
explanation in regard to any of the items shown by him as due to him from 
opponents Nos. 6 and 7. The Board at Junagadh, by an order passed by it on 
September 28, 1956,ewhich order was passed without’calling upon the petitioner 
to explain the items, dihallowed certain items. It is the contention of the peti- 
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tioner that the Board did not correctly appreciate the accounts which were 
submitted before it and wrongly believed that the petitioner had abandoned 
his claim for the amount of Ra. 5,500 which, says the petitioner, he had not in 
fact abandoned. Upon this contention, the petitioner submits in the present 
application that the whole approach which was adopted by the Board in this 
case was an approach which was not lawful and not warranted by the facts. 

Upon the award being given by the Junagadh Board, the petitioner filed, an 
appeal, No. 287 of 1955, from the award. That appeal was filed in the Court 
of the District Judge, Sorath. The appeal was transferred to the Court of the 
Assistant Judge of Junagadh for disposal. The petitioner objected to the 
Jurisdiction of the Assistant Judge at Junagadh to hear the appeal, but the 
objection was over-ruled. The learned Assistant Judge dismissed the appeal 
of the petitioner and confirmed the award which was made by the Board. It 
is these orders, both of. the Board and of the Assistant Judge, which are chal- 
lenged and sought to be quashed by the petitioner by filing this application. 

Now the point which Mr. Hathi for the petitioner has raised is that the 
Assistant Judge, Junagadh, had no jurisdiction to hear and decide the appeal 
from a decision of the Board constituted under the Saurashtra Agricultural 
Debtors’ Relief Act, and, therefore, the impugned judgment of the Assistant 
Judge is a judgment without jurisdiction. Under s. 41(2) of the Saurashtra 
Agricultural Debtors’ Relief Act, an appeal from a decision of the Board lies 
to the District Court within whose local territorial jurisdiction the Board is 
situated. But under s. 17 of the Saurashtra Ordinance No. XI of 1948, the 
Government of Saurashtra may, by a notification in the Official Gazette, empower 
any Assistant Judge to try such appeals from the decrees and orders of the 
subordinate Courts as would lie to the District Judge and as may be referred 
by him to the Assistant Judge. Under s. 19 of the said Ordinance, the Govern- 
ment of Saurashtra may, by notification in the Official Gazette, invest an Assis- 
tant Judge with all or any of the powers of a District Judge within a particular 
part of a district, and may, by like notification from time to time, determine 
and alter the limits of such part. Now the two notifications bearing Nos 
LD/J/18-5(1)-i and LD/J/18-5(1)-ii, both dated May 28, 1956, were issued 
by the Government of Saurashtra, one under s. 17 and the other under 
g. 19 of the Saurashtra Ordinance No. XI of 1948. Under the notifica- 
tion issued under s. 17, the Assistant Judges at Morvi, Gondal, Porbandar and 
Bhavnagar were empowered to try such appeals from the decrees and orders 
of the subordinate Courts as would lie to the District Judge, and as may be 
referred to them by the District Judge concerned. Under the notification issued 
under s. 19, the Assistant Judges at Morvi, Gondal and Porbandar were invested 
with powers to entertain such appeals from the decrees and orders of Subor- 
dinate Courts as would lie to the District Judge. It is in these circumstances, 
in order to decide whether the Assistant Judge of Junagadh at Porbunder who 
heard the appeal from the decision of the Board had jurisdiction to hear it, that 
it has become necessary to decide whether the Board is a Court within the mean- 
ing of the expreasion ‘‘Subordinate Courta’’ which occurs in these notifications. 

Section 2, sub-a. (3) of the Saurashtra Agricultural Debtors’ Relief Act says: 
‘ ‘Board’? means the Board constituted under section 5 of the Act.’’ Bec- 
tions 5(1) of the Act provides: ; 

“(1) The Government shall constitute one or more Boards for the whole State or 
for specified local areas. 
(2) Every such Board shall consist of— 

(a) A Civil Judge, Senior Division, to whom applications may be mada under 

sub-section (1) of section 4 in cases in which the total debts do not exceed ten thousand 


rupees; 

(b) a Civil Judge, Junior Division, to whom applications may be made under 
sub-section (1) af section 4 in cases in which the total debts do not exceed ten thousand 
rupees;” ` 
Now, a Civil Judge is a judicial officer, who, in the normal discharge of his 
duties :as a judicial officer, exercises wide civil jurisdiction and acquires 8 
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bulk of judicial experience. Upon such a Paa officer the Legislature has 
conferred special jurisdiction in the matter of adjustment of debts. From the 
manner in which the Legislature has constituted the Boards, it is evident that 
the intention of the Legislature was that the judicial experience acquired by a 
judicial officer in the exercise of civil jurisdiction should be brought to bear 
upon and be exercised in matters which fall within the scope of the Act. The 
special jurisdiction which the Legislature has conferred upon a judicial officer 
eonstituting a Board is that he should entertain applications for adjustment 
of debts, issue notices upon the debtors and creditors, frame and deside preli- 
minary issues, take accounts, examine the parties, decide whether the transfer 
is in the ate of a mortgage, determine the value of property, declare frauda- 
lent alienations void, determine paying capacity, scale down debts, ete. In the 
discharge of these duties and the performance of these functions, it is inevitable 
that the judicial experience acquired by him as a result of having exercised 
civil jurisdiction would be a deciding factor, and that it should be so was the 
intention of the Legislature when it provided by enacting s. 5 of the Act that 
the Board should be constituted of a Civil Judge. Our view is that the inten- 
tion of the Legislature in creating the Boards under the Saurashtra Agricultural 
Debtors’ Relief Act was that a ctvil Court which normally exercises civil juris- 
diction would be called a Board when it decides applications under the Act. 
A mere change of name is immaterial. We must look to the scheme of the 
Act and the scheme, which I shall\presently examine in details, shows that the 
Board constituted under the Act is a Court. 
While Per tie o the above functions, a Civil Judge does not act as persona 
There are only two ways in which he could possibly act. He could 
Get iter potions Une or as Cont There is no reason for us to 
hold that when a Civil Judge who is a judicial officer discharges the duties 
imposed upon him under the Saurashtra Agricultural Debtors’ Relief Act—the 
duties of deciding matters which are of judicial or quasi-judicial nature—and 
adjadicates upon the rights of the debtors and creditors, he acts in his personal 
or independent capacity and not as a Court. It is clear in our view that since 
the word used in the statute (the Saurashtra Agricultural Debtors’ Relief Act) 
special jurisdiction in matters which are judicial or quasi-judicial is 
‘Board’ and and not ‘Court’, the scheme of the entire Act must be looked into in 
order to find out whether the matters are to be decided by the Civil Judge as a 
Court or in his personal capacity (See Kiran Chandra v. Kalidas!). As we shall 
presently point out upon the examination of the scheme of the Saurashtra Agri- 
cultural Debtors’ Relief Act, it is clear that the Civil Judge acting under the 
said Act does not act as a persona designata, but as a Court. In the body of 
the said Act, there is a scheme which clearly shows that the Legislature intend- 
ed that the Civil Judge constituting a Board should act as a Court and not as 
persona designata. Section 54 pragides: 
“No application or proceeding in regard to the insolvency of a debtor shall be dealt 
with by any other Court.” 
The word ‘other’ in the expreasion ‘any other Court’ is significant. It has 
been used with a purpose, and the purpose is to show the intention of the Legis- 
lature that the Civil Judge, in the discharge of his duties under the Act, acta 
as a Court and not as a persona designata. This conclusion is, in our opinion, 
inescapable. 
In Le Bombay Agricultural Debtors Relief Act, 1939, there was s. 8 which 
provided: 
_ “AN proceedings under this Act before the Board shall be deemed to be judicial 
proceedings for the purposes of sections 193 and 228 of the Indian Penal Code.” 
‘When the Legislature said that the proceedings before the Board should be 
deemed to be judicial proceedi though for a limited purpose only, ie. for 
the purpose of es. 193 and 228 of the Indian Penal Code, it clearly intended 
that they were not judicial proceedings properly so called. Hiven for the pur- 
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pose of as. 193 and 228 of the Indian Penal Code, they were only to be deemed 
to be judicial proceedings. In the Saurashtra Agricultural Debtors’ Relief Act, 
there are no provisions analogous to the provisions of s. 8 of the Bombay 
Agricultural Debtors’ Relief Act, 1989, and this would point to the intention 
of the Legislature to consider the proceedings held before a Board as judicial 


. proceedings. 

Then in the Bombay Agricultural Debtors Relief Act of 1989 there was s.,15 
which said: 

“A Board shall in all proceedings under this Act be subject to the control of the 
District Court within the local limits of whose jurisdiction it is ...established.” 
Now if the Board under the said Act were a Court, it would not have been 
necessary to provide that it would be subject to the control of the District Court, 
for all Courts in a District are subject to the control of a District Court. In 
the Saurashtra Act, there is no section analogous to the provisions of s. 15 of 
the Bombay Agricultural Debtors Relief Act of 1939. This would also, in 
our opinion, show that the Legislature intended that the Board constituted 
under the Saurashtra Agricultural Debtors’ Relief Act should be a Court. If 
the Legislature had intended that the Board was not to be a Court, it would 
have also made a provision in the Act as to under whose authority'and control 
the Board would be. 

In the view we are ‘taking, vis. that the Board constituted under the 
Baurashtra Agricultural Debtors’ Relief Act is a Count we are fortified by the 
fact that the authority before whom the applications for adjustment of debts 
are made and who adjudicates upon the debts under the Bombay Agricultural 
Debtors Relief Act of 1947 is, by the Legisla called a Court. Because the 
Legislature has called him a Court, we do not find in that statute provisions 

us to the provisions of a. 7 of the Bombay. Agricultural Debtors Relief 
Act of 1989, viz. the provisions regarding vesting of certain powers of civil 
Courts in that authority, but, ot the contrary, we find s. 46 regarding the ap- 
a of the Oe oe of the Code of Civil Procedure to the proceedings 

d by him. eae characteristics, viz. the absence in the Saurashtra Agricul- 
tural Debtors Belt Act of the provisions analogous to those of s. 7 of the - 
Bombay Agricultural Debtors Relief Act of 1939 and the presence in the 
Saurashtra Agricultural Debtors’ Relief Act of the provisions (see s. 44) 
analogous to those of s. 46 of the Bombay Agricultural Debtors Relief Act of 
1947 would, in our opinion, be sufficient indication that the Board constituted 
under the Saurashtra Agricultural Debtors’ Relief Act is a Court. 

In the case of People’s Own Prov. & Gen. Ins. Co. v. Gtracharya,' it was 
held that the Debt Adjustment Board set up under the Bombay Agricultural 
Debtors Relief Act, 1939, was not a Court subordinate to the High Court in 
order to attract the application of s. 115 of the Code of Civil Procedure. It 
was held accordingly that no revisional applitation lay to the High Court from 
the orders of the Debt Adjustment Board. Now the People’s Own Prov. & 
Gen.-Ins. Oo. v. Guracharya was a case under the Bombay Agricultural Debtors 
Relief Act, 1939, and the question that fell to be considered in that case was 
whether the Board established under the Act was a Court, and it was held 
that it was not a Court. It is to be noted, and this would substantially distin- 
guish that case from the present case, that under the Bombay Agricultural 
Debtors Relief Act of 1989, the word ‘‘Court’’ was defined, and the Legislature 
had provided that for the purpose of that Act, the word ‘‘Court’’, in as. 17, 61 
and 63 of the Act, and where it occurred for the first time in sub-s. (1) 
of s. 62 of that Act, meant a District Court to which an appeal lay against 
the award of a Board under s. 9. The Legislature provided further that in 
æ. 13, 14, 66, 67A, 75 and 83 and in s. 62 where the word * Court’ occurred for 
the second time in subs. (1), ‘Court’ meant a District Court, a Court of the 
Assistant Judge or a Court of a First Olass Subordinate Judge, as the case 
might be, hearing an appeal against an award of a Board under a. 9. The 
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Legislature then said that in the remaining provisions of the Act wherever the 
expreasion ‘Court’ occurred, it meant a civil Court of competent jurisdiction. 
Now, as the Board constituted under the Bombay Agricultural Debtors Relief 
Act of 1939 did not answer the definition of ‘Court’ as given in the Act, it 
was held, and with great respect rightly, that the Board was not a Court. 

Now, in the present caso the Saurashtra Agricultural Debtors’ Relief Act 
dogs not define ‘Court’ and we have to gather the intention of the Legislature 
from the scheme of the Act. As I have stated above, the essence of the scheme 
of the Saurashtra Agricultural Debtore’ Relief Act is that in the decision of the 
questions falling within the scope of the Act, the judicial experience of a Civil 
Judge who has exercised civil jurisdiction must play a vital and decisive 
role. We find it difficult to believe that when the Legislature conferred 
special jurisdiction upon a judicial officer under the Saurashtra Agricul- 
tural Debtors’ Relief Act, it intended to enact that the status which such 
judicial officer posseased while exercising normal civil jurisdiction should be 
withdrawn from him and he should cease to be a Court. While exercising 
special jurisdiction, which is in the nature of the jurisdiction of a Court, the 
Civil Judge who is acting as a Board may not be deciding civil suits properly 
so called, but because he adjudicates only upon debts and decides the rights 
as between debtors and creditors only, there is no reason why we should hold 
that he is as a persona designata and not as a Court. 

There is another reason also why the decision in the People’s Own Prov. & 
Gen. Ins. Co. v. Guracharya’s case would not help Mr. Hathi’s client. It was, © 
as I said, a decision under the Bombay Agricultural Debtors Relief Act of 
1939. Now in the Bombay Agricultural Debtors Relief Act of 1939, there was 
s. 7 which said: 

“(1) Subject to the provisions of this Act and any rules, the Board shall have the 
same powers as are vested in civil Courts under the Code of Civil Procedure, 1908, 
when trying a sult and in particular in respect of the following matters: 

(a) joining any necessary or proper parties; 

(b) summoning and enforcing the attendance of any person and examining him 
on oath; 

(c) compelling the production of documents; 

(d) Pee ee ee SAn oe VE 

(e) proof of facts by affidavits.” 

The learned Chief Justice took the view that if the Board had been intended by 
the Legislature to be a Court, it would not have been necessary to provide that 
it shall have the same powers as are vested in civil Courts under the Code of 
Civil Procedure in respect of certain matters. The provision contained in 8. 7, 
sub-s. (1), of the Bombay Agricultural Debtors Relief Act of 1939 regarding 
the vesting in the Board of certain powers of civil Courta under the Code of 
Civil Procedure, 1908, for certain purposes only would show that the Legis- 
lature did not mtend the Board created under the said Act to be a Court. As 
I have said, in the Saurashtra Agricultural Debtors’ Relief Act, there is no 
section which speaks of vesting in the Board of the powers of a civil Court 
under the Code of Civil Procedure for certain specified purposes only, and 
this, in our opinion, would show that the Legislature intended the Board to be 
a Court, oe e did not consider it necessary to enact that it should be 
vested with certain powers which are exercised by the civil Courts under the 
Code of Civil Procedure. If the Legislature, while enacting the Saurashtra 
Agricultural Debtors’ Relief Act, had mtended that the Board should not be 
a Court, then, it would have made provisions analogous to the provisions of s. 7 
of the Bombay Agricultural Debtors Relief Act of 1989; but it did not do so. 
Thus, the intention of the Legislature in enacting the Saurashtra Agricultural 
Debtors Relief Act, in which there is no section analogous to s. 7 of the Bombay 
Agricultural Debtors Relief Act of 1989, would show that the Board established 
under the former Act is a Court. 

Before I proceed further, I must revert to the provisions of s. 4 of the Bombay 
Agricultural Debtors Helief Act of 1989. Section 4 consists of several mub- 
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sections and sub-s. (3) provides: 

“(i) The Board shall consist of— 

- (a) iia, gemon who Habis or Kan hala’ ofh under De: Groni Ie Talla oaia 
has been practising as a legal practitioner for such period as may bp prescribed, or 

(b) a body or association of persons, or 

(c) persons not less than three and not more than five in number.” 

It would be interesting to compare the abovementioned constitution ¢of 
the Board created under the Bombay Agricultural Debtors Relief Act of 1939 
with the constitution of the Board created under s. 5 of the Saurashtra Agricul- 
tural Debtors Relief Act. Under s. 5 of the latter Act, a Board has to consist 
of a Civil Judge, Senior Division, or a Civil Judge, Junior Division, and as I 
have stated above, a Civil Judge has judicial experience, and he normally exer- 
cises civil jurisdiction. In our view, the fundamental difference in the manner 
of the constitution of the Board under the two Acts would itself show why the 
Board constituted under the Bombay Agricultural Debtors Relief Act of 1939 
was not considered to be a Court. In our view, for the reasons stated above, 
namely the fundamental difference between the constitution of the Board under 
the two Acts and an examination of the scheme of the Saurashtra Agricultural 
Debtors’ Relief Act, we must come to the conclusion that the Board established 
under the Saurashtra Agricultural Debtors’ Relief Act is a Court. 

In the case of Spring Mills, Lid. v. Ambekar! it was held that the mere fact 
that a statute provided an appeal to a Court from a particular body did not 
necessarily make that body a Court. It was observed that the Authority under 
the Payment of Wages Act was not a Court within the meaning of s. 115 and 
the High Court had no revisional jurisdiction over the orders of that Authority. 
This case can hardly help Mr. Hathi’s client. We are not deciding that the 
Board established under the Saurashtra Act is a Court simply because a pro- 
vision is made in the body of the Act for an appeal to the District Court from 
the decision of the Board. We have come to the conclusion that the Board is 
a Court upon a detailed examination of the provisions of the entire Act. We 
have come to the conclusion that the Board is a Court because the Civil Judge 
who constitutes the Board decides the matters falling within the scope’ of the 
Act not as a persona designata, but as a Court. Besides, it may be noted that 
Spring Mills Lid. v. Ambekar was a case under the Payment of Wages Act and 
in the Payment of Wages Act there is a section, being s. 18. The provisions 
of s. 18 are: 

“Every authority appointed under sub-section (1) of section 15 shall have all 

the powers of a civil Court under the Code of Civil Procedure, 1908, for the purpose 
of taking evidence and of enforcing the attendance of witnesses and compelling the 
production of documents.” 
It is in the light of the provisions of s. 18 that the Court interpreted the in- 
tention of the Legislature and held that the Authority under the Payment of 
Wages Act was not a Court within the m of s. 115 of the Code of Civil 
Progedure. Section 18 clearly provided that for certain limited or specifled 
purposes only the Authority had the powers of a civil Court under the Code of 
Civil Procedure. The clear implication of this provision was that excepting 
for the purposes specified in the body of s. 18, the Authority was not to be 
construed as a Court. In the Saurashtra Agricultural Debtors’ Relief Act, 
there is no section analogous to s. 18 of the Payment of Wages Act. This also 
would show that the scheme of the Saurashtra Agricultural Debtors’ Relief Act 
is that the Board constituted under the Act is a Court. 

I have, in passing, already made reference to s. 44 of the Saurashtra Agri- 
cultural Debtors’ Relief Act. Section 44 lays down: f 

“Save as otherwise expressly provided in this Act, the provisions of the Code of 
Civil Procedure, 1908, shall apply to all proceedings under this Chapter.” 

Here also we have got the inherent evidence of the intention of the Legislature 
in enacting the said Act. In the Bombay Agricultural Deptors Relief Act of 
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1939, there are no provisions analogous to the provisions of s. 44 of the Sau- 
rashtra Agricultural Debtors Relief Act, whereas in the Bombay Agricultural 
Debtors Relief Act of 1947, we do find in s. 46 thereof provisions analogous to 
those of s. 44 of the Saurashtra Agricultural Debtors’ Relief Act. In our view, 
the fact that the Legislature enacted that the provisions of the Code of Civil 
Procedure, 1908, shall apply to all proceedings under Chapter TI of the Saurash- 
tra,Agricultural Debtors’ Relief Act would also be a good indication to show 
that the intention of the Legislature was that the Board constituted under the 
said Act should be a Court. : 
sane ioe that Lord Halsbury says in Vol. VIK at page 526 (Hailsham’s 

tion 

thang ar kiana wih mny ot tha aprior ol a Coane which naveriiaiae “ere 
not Courts fin the sense of exercising judicial power. A tribunal is not necessarily a 
Court in the strict sense of exercising judicial power because .it gives a final decision; 
hears witnesses on oath; two or more contending parties appear before ft...it gives decl- 
sions which affect the rights of the subjects; there is an appeal to a Court.” 
But this passage cannot help Mr. Hathi’s client. There is no doubt that tri- 
bunals which may possess some of the attributes of Courts are not necessarily 
Courts. As the passage itself shows, the essence of the tribunal being a Court 
lies in its exercising judicial power. As observed at an earlier stage (page 
525) by the same learned author: 

“The distinction appears to be not so much whether the perticular tribunal is a Court 
of justice but whether it is a Court in law.” 
Therefore, we have to see not what the tribunal does, but what it is in law. 
For this purpose we have to go to the enactment which constitutes the tribunal 
and find out whether the enactment constitutes it into a mere tribunal other than 
a Court or into a Court in the strict sense of the word. On a careful analysis 
of the enactment in question, we have come to the conclusion that the Board 
constituted under the Saurashtra Agricultural Debtors’ Relief Act is a Court. 

Our attention is also invited to a decision of the Calcutta High Court in the 
case of Gobinda Chandra v. Rashmoni Dassya.' It was a case under 
the Bengal Agricultural Debtors’ Relief Act. We have not got before us the 
Bengal Act, and we are, therefore, unable to examine the scheme of that Act. In 
the body of the judgment the learned Judges, with great respect, did not 
examine the scheme of the Act, and, therefore, we are unable to appreciate the 
reasons upon which they held that the Board was not a Court. We are un- 
able to agree with Mr. Hathi that the Calcutta case would assist his clients. 

I must next refer to a decision of the Saurashtra-High Court in Shah Keval- 
shi Jethidas v. Zala Dilubha Mulsinhjs.2 In this case, it was held by a Division 
Bench of the Saurashtra High Court, consisting of the learned Chief Justice 
and Mr. Justice Baxi, that the Board exercising jurisdiction under the Sau- 
rashtra Agricultural Debtors’ Relief Act was not a Court. It was observed 
that a revision application to the High Court against the order of the Board 
‘was not accordingly competent. Upon a perusal of the judgment of the 
learned Judges in this case, it would appear that they referred to the Bombay 
case of the People’s Own Prov. & Gen. Ins. Co. v. Guracharya and the Calcutta 
case which I have just mentioned. It appears from the judgment of the learn- 
ed Judges that the distinction emerging from a comparative examination of 
the provisions of the Bombay Agricultural Debtors Relief Acts of 1939 and 
1947, in relation to the provisions of the Saurashtra Agricultural Debtors’ 
Relief Act was not brought to the notice of the learned Judges. Accordingly, 
with great respect, we do not feel called upon to follow that decision. 

The result, therefore. is that upon an examination of the scheme of the Sau- 
rashtra Agricultural Debtors’ Relief Act, we hold that the Legislature, in 
constituting the Boards under s. 5 of the Act, intended that the Board should be 
a Court. If a statute creating a tribunal says that the tribunal shall be a 
Court for the limited purpose of certain sections of certain enactments, then 
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the tribunal is not a Court in the sense in which the word ‘‘Court’’ is used 
in the context of hierarchy of Courts established in the Union of India. But, 
in the body of the Saurashtra Agricultural Debtors’ Relief Act, we do not find 
any such provision made in relation to the Board created under s. 5 of the ` 
Act. We must, therefore, hold for the reasons stated in the course of this 
-Judgment that a Board constituted under s. 5 of the Saurashtra Agricultural 
Debtors’ Relief Act is a Court. ° 
The next point which Mr. Hathi has endeavoured to make before us is that 
no opportunity was given by the Junagadh Board to the petitioner of being 
heard in the matter of his dues from his debtors-opponents Nos. 6 and 7. It 
is no doubt true that upon the admission of debts by opponents Nos. 6 and 7, 
the Junagadh Board did not consider it necessary to put the petitioner in 
the box and seek any explanation from him in respect of the various items 
which, according to the petitioner, were due to him from opponents Nos. 6 
and 7. It is to be remembered, however, that the learned Assistant Judge, on 
appeal, went exhaustively into the question of debts which were due by oppo- 
nents Nos. 6 and 7 to the various creditors, including the petitioner, and there 
is no doubt that when the appeal was heard by the learned Assistant Judge, 
the petitioner’s learned advocate was present, and argued the case on behalf 
of his client. We, therefore, do not see much substance in the grievance 
which Mr. Hathi makes before us that his client was not heard by the Juna- 
gadh Board. Then again, if we peruse the appellate judgment of the learned 
Assistant Judge, it would appear that the learned Judge carefully went into 
the various books of account maintained by the petitioner. The petitioner 
maintained four books of account, and in these books of account there were 
various items of interest and various other items. The learned Judge paid 
careful attention to the question of these items and their relations inter se. He 
considered exhs. 18, 19, 20 and 21 which were the different books of account 
maintained by the petitioner. In our view, therefore, upon the finding of fact 
regarding the quantum of the debts due to the petitioner from opponents Nos. 6 
and 7, the learned Judge has arrived at a correct conclusion. .The learned Judge 
saw no reason to interfere with the view taken by the Junagadh Board in that 
connection. Therefore, on merits also, we see no substance in the contention 
pressed before us by Mr. Hathi. 
In the result, the application fails and is rejected with costs. 
Application rejected. 


[RAJKOT BENOH] 


Before Mr. Justice Vyas and Mr. Justice Patel. 


MANJI KHIMJI PATEL v. THE UNION OF" INDIA.* 

Central Provinces and Berar Sales Tax Act (XXI of 1947), Sec. 2(g)—Building materials 
purchased by contractor to carry out building contract—Whether such matertals sold 
by contractor to owner of building within s. 2(g) of Act—Such materials whether 
Hable to sales tax. $ 


Building materials in a building contract which are purchased by a building con- 
tractor from third parties and which are used by him in the construction of a building 
and the property in which, under the contract, was not to pass to the owner when the 
goods were purchased by the contractor cannot be said to be sold by him to the own- 
er of the building within the meaning of s. 2(g) of the Central Provinces and Berar 
Sales Tax Act, 1947, and are not, therefore, liable to any sales tax under the Act. 

Bhuramal v. Rajasthan State’ and Pandit Banarsi Das v. State of Madhya Pradesh? 
differed from. 


*Decided, January 15, 1958. Special Civil l Hos} A. L R. Rajasthan 104. 
Apploation No. 257 of 1956 (with Special 2 (1955) Saleg Tek , Vol. VI, p. 98. 
Applications Nos, 258 and 262 of 1956). 
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D. Sarkar & Bros. v. Commercial Tax Officer’ and Dunkerley & Co. v. State 
of Madras’ agreed with. 
F. & C. Oslar (India) Ltd. v. M. B. State,’ referred to. 


Tus facts appear in the judgment. - 


K. M. Chhaya, for the applicant. 
B. E. Sompura, Special Government Pleader, for the opponents. 


Vyas J. These three Special Applications raise a common question and ` 
we propose to decide the question by a common judgment. The point which 
arises in these applications is whether the building materials in a building 
contract which are purchased by a building contractor from third parties and 
which are used by him in the construction of a building could be said to be 
sold by him to the owner of the building within the meaning of cl. (g) of s. 2 
of the Central Provinces and Berar Sales Tax Act, 1947. 

The petitioners entered into a contract for the construction of buildings. 


They supplied the entire material i for the construction of the build- 
ings. It is contended on their that the supply of the building mate- 
rials by them, after purchasing the said materials from third parties, was not 


a sale of goods and, therefore, the State Legislature had no jurisdiction to 
declare such transactions as sale of goods or make them taxable as sale of 
goods, It is contended for the petitioners that the provisions of the Act—the 
Central Provinces and Berar Sales Tax Act, 1947—which are sought to be uti- 
lised by the State for the purpose of levying a tax upon the building materials, 
in so far as they are construed to interpret the supply of goods in the execution 
of a building contract as sale of goods liable to sales tax, are ulira vires and void. 
It is also the contention of the applicants that r. 4 of the rules framed 
under the Act, which has been framed for calculating the price of goods in 
a contract which includes price of goods as well as work and labour, is arbi- 
trary and that the State Legislature has no power to delegate the function of 
laying down the principles of calculating price of goods in a building contract 
to the State Government. x i 

In the Government of India Act, 1935, 7th Sch., List 2, there was an item, 
being Item No. 48, under which the Provincial Legislature was empowered to 
legislate in respect of taxes on the sale of p000: In the Constitution of India 
there is a corresponding provision and t provision is contained in Item 
No. 54, List O, Sch. Vit. Under this item, the State Legislature has power 
to legislate on taxes on sale or purchase of goods other than newspapers. It is 
contended for the petitioners that the words ‘‘sale of goods’’ are not defined 
in the Government of India Act nor in the Constitution, but that, at the time 
when the Government of India Act came into operation or at the time when the 
Constitution came into force, the words ‘‘sale of goods’’ had a definitive mean- 
ing in law and were governed by the Indian Sale of Goods Act, which was 
based on the English Sale of Goods Act. In other words, the contention of 
the petitioners would seem to be that when the Constitution was drafted and 
came into force, it was clearly understood what in law amounted to sale of 
goods, and it is argued that the intention of the framers of the Constitution 
in conferring power on the State Legislature to legislate on the subject of im- 
posing taxes on the sale of goods was not to confer anything more than a power 
to impose taxes on what was then understood in law as sale of goods. Thus the 
question which arises for our decision in these applications is whether, under a 
contract of building, the supply of building materials by the contractor for the 
construction of a building could be considered as sale of goods. 

In our view, the contracts of the nature undertaken by these applicants are 
not contracts for the sale of goods. This is patently clear on the face of the 
contracts themselves. That being so, the Legislature of a State has no power 
to levy sales tax by treating these transactions as involving sale of goods so 

1 [1967] A. L R. Oal. 283. 3 [1957] A. I. R. Madhya Bharat 139, 
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as tó bring them within the purview of the Central Provinces and Berar Sales 
Tax-Act, 1947. We must accept the submission of the applicants’ learned 
advocate that the Legisiature has no power to melude within the definition of 
‘gale’? & transaction which is not a ‘‘sale’’ and so extend its power to tax 
transactions which are wholly outside their legislative fleld. In our view, until 
the building materials are affixed to the building, the property therein would 
remain with the bulding contractor, notwithstanding the fact that the mé#te- 
rials might have been approved by the employer or his agent. Of course, if 
there is an agreement to the contrary, viz., an agreement to treat the property 
in building materials as having been transferred from the contractor to the 
owner as soon as the contractor purchases those materials from a third party 
for using them in the construction of a building, the case would assume a 
different aspect. But, with that aspect of the matter we are not called upon 
to deal‘in these applications. It is, therefore, clear to us that unless there is 
a contract intending specifically to pass the property in the materials as and 
when they are brought to the site, the property would pass only when the 
materials are affixed to the building. As Mr. Justice Sinha observed in the 
ease of D. Sarkar & Bros. v. Commercial Taz Officer’ (p. 292): 

“,..The contract is treated as an entire contract to build, and the price is to be 
paid on a lump-sum basis or the amount ascertained according to the schedule of rates 
after measuring the quantity.” 

It may be noted that in deciding the above-mentioned Calcutta case, Mr. Jus- 
tice Sinha followed a decision of the Madras High Court in the case of Dunker- 
ley & Co. v. State of Madras.2 It was held by the learned Judges of the 
Madras High Court that in construing the provisions of the Act, the Court 
should seek to ascertain the meaning and intention of the Parliament from the 
language of the statute itself. The learned Judges held that the expression 
“sale of goods’’ signified a contract whereby the property in the goods was 
actually transferred from the seller to the buyer. With respect, their Lord- 
ships put a plain and natural construction upon the words ‘‘sale of goods’’. 
Their Lordships pointed out that the legislative power of a Provincial Legis- 
lature to levy a tax on sale of goods was confined only to the transaction of 
the sale and they pointed out that building contracts, which expreasion in- 
cluded contracts for the construction of dams, road work, bridges ete., were 
always considered in law as entire and indivisible contracts in the sense that 
the complete fulfilment of the promise by one party was a condition precedent 
to the right of the other party to call for the fufiiment of any part of the 
promise by the other. In our view, there is no element of sale of the materials 
in a building contract, and the contract is an indivisible contract. It is im- 
possible to accept the contention that as and when a building contractor goes 
on purchasing building materials, he goes on selling those materials to the 
owner of the building even before the building is completed. It is impossible 
to take the view that after the building materials are purchased by the con- 
tractor and sold by him to the owner, they are affixed to the building. It is 
clear to our minds that unless the work for the completion of which the con- 
tractor took the contract was completed, the contractor would not be entitled 
to the price fixed under the contract. We have looked into the contracts, 
which are the subject-matter of these applications. We are unable to discover 
anything in the terms of the contracts which would imply a contract for the 
gale of materials for a stipulated price. There is no doubt that the property 
in the materials passed to the owner of the land, not by virtue of delivery of 
the materials as goods under an agreement of sale which stipulated a price for 
the materials, but because the materials were affixed to the building in pur- 
suance of the contract. When the property in the entire building would pass 
to-the owner, then and then only and not before then, the property in the 
materials which are fixed to the building would also pass to the owner. A 
building comprises several materials, and, that being so, we cannot conceive 
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of two diferent points of time, one when the property in the materials would 
pass from the contractor to the owner and the next when the property in the 
building as distinct from the materials would pass to the owner. We have 
thought over the question, and have examined the contentions advanced -before 
us by the learned advocates on behalf of both sides, but we find it impossible 
to accept the contention of the learned Special Government Pleader that the 
property in the building materials went on passing from the contractor to the 
owner as and when the contractor went on purchasing those materials from 
third parties. In the view which we are taking, we are fortified by the deci- 
gions above referred to of the Madras High Court and the Calcutta High Court. 

On behalf of the State the learned Special Government Pleader invited our 
attention to a decision of the Rajasthan High Court in the case of Bhuramal 
v. Rajasthan State.) The learned Judges in this case pointed out in para. 11 
of their judgment: E 

“Though, therefore, the contractor is handing over a completed building or dam or 
bridge according to the terms of the contract, what he is really selling is the materials 
which are included in the building etc., in addition to the labour charges which he 
has incurred, ahd charges for his own work and skill” e 

Upon a careful consideration of the implication of these observations it 
would appear that even these observations would show that the building mate- 
rials were not looked upon by the learned Judges as having been sold by the 
contractor to the owner as and when the contractor went on purchasing them 
from third parties. The learned Judges took the view that when a building 
was completed and when the contractor was handing over the completed build- 
ing to the owner, he was selling the materials, which were used in construction 
of the building, to the owner. Now, so far as the view taken by the Rajasthan 
High Court is concerned, viz., that when the completed building’ was handed 
over by the contractor to the owner, he was selling the materials to the owner, 
we are, with respect, unable to follow that view. As we have stated above, 
a building contract is one and indivisible contract, in which there is no transfer 
of goods or selling of materials as and when the materials are purchased by 
the contractor. In our view, nothing passes from a contractor to the owner 
until the entire building is completed. We may look at the case from this 
aspect. If upon the completion of a building, the owner does not approve of 
the building with the result that the contractor is compelled to pull down the 
building and build another one to the satisfaction of the owner, what happens f 
Would the owner be liable to pay the price of the building materials used in 
that building to the contractor? The answer would be in the negative. This 
would show, apart from anything else, that the property in the building māte- 
rials does not pass to the owner from the contractor unless and until the build- 
ing is completed and approved of by the owner to whom the delivery of the 
building is‘handed over. Take another instance. If for some reason the owner 
repudiates the contract after the building materidla are purchased by the 
contractor, ‘what is the position? If the property in the goods has already 
passed from the contractor to the owner, would the contractor be entitled to 
call upon the owner to pay him the price for the goods used by him upto that 
point of time’upon the contention that the owner rescinded the contract? Here 
again, the answer would. be in the negative. Thus, it would be clear, upon an 
examination of the various aspects of the contract, that a building contract, 
being one and indivisible contract and the question of handing over of the 
building materials not arising until the whole building is completed, the pro- 
perty in the building materials would not pass to the owner as and when they 
are purehased by the contractor. 

The learned Special Government Pleader has next invited our attention to 
a decision of the Nagpur High Court in the case of Pandi Banarsi Das v. State 
of Madhya Pradesh.2 In this case, a Division Bench of the Nagpur High 
Court observed that if a building contract was not to be split up into its com- 
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ponent parta, that is to say, material and labour, in legislative practice relat- 
- ing to the ordinary regulation of sale of goods, there was no warrant for hold- 
ing that it could not be so split up even for purposes of taxation. The learned 
Judges said that building materials were goods and there was payment for 
materials although it was not made separately, but as part of a larger amount. 
Again, with respect, we find ourselves compelled to differ from the view taken 
by the learned Judges of the Nagpur High Court. Upon a plain construction 
of the expression ‘‘sale of goods’’ and upon a consideration of the fact that 
there is nothing contained m the contracts which are the subject-matters of 
these applications to suggest that the property in the goods was to pass as and 
when the goods were being purchased by the contractor, we must hold that the 
contract was one and indivisible and that the property in the building mate- 
rials was not to pass from the contractor to the owner until the building was 
completed, and once the building was completed what passed from the contrac- 
tor to the owner was proprietary right in the immovable property. What 
passed from the contractor to the owner was not the property in the building 
materials as distinct from immoveable property, ie., the building itself. 
The learned Special Government Pleader has then invited our attention to 
a decision of the Madhya Bharat High Court in the case of F. & C. Oslar 
(India) Lid. v. M. B. State.’ In this case, the learned Judges held that even 
assuming that in some of the contracts there was affixing of what at one 
time were chattels, the element of sale of chattel might be less predominant than 
the element of bringing into existence an immoveable property and that for 
that reason they might not be said to involve a sale. We are unable to see how 
these observations could help the State. On the contrary they help the appli- 
cants. It would all depend upon what was the predominant element in a con- 
tract. If the predominant element was to bring into axistence an immoveable 
property, then the transaction would not involve a sale of the building mate- 
rials. There is no doubt that in these applications what we are concerned with 
are transactions in which the predominant element was not the sale of the 
building materials, but the bringing into existence of an immoveable property. 
That being so, even the Madhya Bharat case would not assist the learned Spe- 
cial Government Pleader. 

Accordingly, for the reasons stated above, we are of the view that the building 
materials which were purchased by the applicants-contractors from third 
parties, and which were used by them in constructing the buildings for which 
they had taken the contracts, would not fall within the ambit of the expression 
taalo of goods” in el. (g) of s. 2 of the Central Provinces and Berar Sales 
Tax Act, 1947. Therefore, they would not be liable to sales tax. In the light 
of this conclusion there does not survive any necessity to consider whether 
r. 4 of the rules framed under the Act is ulira vires or inira vires. The 
provisions of this rule would not be attracted in view of our finding that the 
supply of building materials by a contractor to the owner would not amount 
to a sale within the meaning of cl. (g) of s. 2 of the Act. All these applications 
are accordingly allowed, and it is declared that the building materials supplied 
by the applicants to the State in the course of the execution of the building’ 
contracts would not amount to a sale of the said materials within the meaning 
of cl. (g) of s. 2 of the Act and, therefore, they would not be liable to any sales 
tax. The opponent in all these casea will bear its own costs and pay the tosts 


of the applicants. 
Applications allowed. 
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Before Mr. Justice Vyas and Mr. Justice Patel. 


THE NEW JEHANGIR VAKIL MILLS LTD., BHAVNAGAR v. N. L. 
VYAS, INDUSTRIAL TRIBUNAL, RAJKOT.* 

Industrial Disputes Act (XIV of 1947), Secs. 33, 33A, 36, 19(8)(d}—Iadustrial Disputes 
(Appellate Tribunal) Act (XLVII of 1950), Secs. 22, 12—Meaning of expression “con- 
cerned in such dispute” in s. 33—Workers in ring frame department of mill dismissed 
pending dispute before Industrial Tribunal relating to seniority between workers in 
bleaching department of same mill—Mill not obtaining permission of Tribunal before 
dismissing workmen—AppHcation by dismissed workers under s. 33A to Tribunal 
whether matntainable—Whether such workmen “concerned” in disputes pending be- 
fore Tribunal. 


The expresion “concerned in such dispute” in s. 33 of the Industrial Disputes Act, 
1947, means really concerned or directly, personally or primarily concerned in such 
dispute, and not merely interested in such dispute. 

Certain workers of a mill belonging to the ring frame department of the mill, 
who were working as doffers, were dismissed by the mill for misconduct. The work- 
ers made an application under s. 38A of the Industrial Disputes Act, 1947, to the 
Industrial Tribunal contending that at the date of thetr dismissal certain disputes 

- between the mill and its workmen were pending before the Tribunal, that it was 
. obligatory.upon the mill to take permission of the Tribunal before dismissing them 
. and that as the mill did not obtain such prior permission, the mill violated the pro~ 
. visions of s. 33 of the Act. The disputes pending before the Tribunal when these 
workers were dismissed related to determination of seniority between certain workers 
of the bleaching department of the mill and the change over which was to be effected 
upon the basis of the seniority. On the question of the maintainability of the appli- 
cation under s. 38A of the Act— 

Held, that the applicant workers were not the workmen concerned in the disputes 
which were pending before the Tribunal at the date upan which they were dismissed 
and that, therefore, the provisions of s. 33 of the Act were not attracted and the- 
Tribunal had no jurisdiction to entertain the application under s, 38A of the Act. 


‘Trg facts appear in the judgment. K 


I. V. Nanavaty for H. H. Chinoy, for the applicant.. 
M. P. Thakkar, for respondents Nos. 2, 8 and 4. 


Vyas J. This is a petition under arta. 226 and 227 of the Constitution of 
i, made by the New J ir Vakil Mills Ltd, Bhavnagar, and it arises 
out of an order made by the Industrial Tribunal, Rajkot, in Miscellaneous 
Application No. 196 of 1956. This petition raises an imteresting question, and 
the question raised is the one of construing 8. 33 of the Industrial Disputes Act, 
1947. This question has arisen in this way. Miscellaneous Application No. 196 
of 1956 was an application which was filed by certain three workers of the New 
Jahangir Vakil Mills Ltd., Bhavnagar, under s. 88A. of the Industrial Disputes 
Act, 1947. The three workers complained under s. 383A of the Act that they 
were dismissed by noticea served upon them on April 17, 1956, and the dismissal 
was ordered without the previous permission of the Industrial Tribunal, ona 
The complaint of the three workers was that at the date of their dismissal, certain 
disputes in which the New Jehangir Vakil Mills Lid. and also its workmen 
were concerned were pending before the Tribunal and, therefore, it was obli- 
gatory, under the Act, for the Mills to have sought the previous permission of 
the Tribunal before dismissing the workmen. It may be noted that the three 
workmen who made the application under s. 38A of the Act were the workmen 
belonging to the ring frame department of the New Jehangir Vakil Mills 
Ltd, at Bhavnagar. They were working as doffers. They were dismissed by- 
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the Mills on April 17, 1956, and the ground for the dismissal was the miscon- 
duct of those workers, the misconduct being that the workers threw bobbins at 
the Technical Manager. On the date of their dismissal, two disputea were 

pending before the Tribunal. Those two disputes were Adjudications Nos. 56 
and 62 of 1955. In Adjudication No. 66 of 1955, the dispute to be adjudicated 
upon was a dispute relating to compensation payable to the workers of the wind- 
‘ing and warping department. In Adjudication No. 62 of 1955, the dispute to 
be adjudicated upon was in regard to the determination of seniority between 
the three workers of the bleaching department and the change over which was 
to be effected upon the basis of the said seniority. Now, the three workmen 
Hira Ramji, Prema Nanji and Popat Bhikha, who were dismissed by the Mills 
on April 17, 1956, contended that since the adjudication proceedings mention- 
ed above were pending atthe date of their dismissal, it -was obligatory upon 
the Mills to take the permission of the Industrial Tribunal before 
them, and that as the Mills did not obtain such prior permission from 
the Industrial Tribunal, they violated the provisions of s. 38 of the Act. It 
was upon these contentions that the three workmen complained under s. 88A 
of the Act to the Industrial Tribunal, so that the Tribunal might adjudicate 
upon their complaint. 

Upon the above complaint being filed by the three workmen of tho ring frame 
department of the Mills, the Mills raised a preliminary objection to the main- 
tainability of the workmen’s application under s. 383A of the Act. The preli- 
minary objection which was taken by the Mills was that the three workmen 
were not concerned in the disputes which were pending before the Tribunal 
and, therefore, the provisions of s. 38 would not be attracted and accordingly 
the Tribunal would have no jurisdiction to entertain the workmen’s complaint 
under s. 88A of the Act. 

The Industrial Tribunal at Rajkot, upon the abovementioned preliminary 
objection being taken by the Mills, held that although it was true that the three 
workmen, Hira, Prema and Popat, were not directly concerned in the disputes 
which were pending adjudication in Adjudications Nos. 56 and 62 of 1955, they 
became concerned in those disputes, since the orders of reference in those dis- 
putes, which were pending adjudication, styled the disputes as those between 
the New Jehangir Vakil Mills Ltd.; Bhavnagar, and its workmen represented by 
the Mill Kamdar Union, Bhavnagar, and since the-three workmen mentioned 
above were members of the said Union. Upon this view of the matter, which 
the learned Member of the Industrial Tribunal took, he held that the workmen 
Hira, Prema and Popat were entitled to make an application to the Tribunal 
under s. 83A of the Act. It is from this order of the Tribunal that the present 
petition under arts. 226 and 227 of the Constitution of India i is filed by the New 
Jehangir Vakil Mills Ltd., Bhavnagar. 

Now the point which falls to be determined in this petition is a point of 
construction.of s. 88 of the Industrial Disputes Act, 1947. Section 88 pro- 
vides :-— 

“During the pendency of any conciliation proceedings or proceedings before a Tri- 
bunal in respect of any industrial dispute, no employer shall— 

(a) alter, to the prejudice of the workmen concerned in such dispute, the condi- 
tions of service applicable to them immediately before the commencement of such pro- 
ceedings; or 
`, (b) discharge or punish, whether by dismissal or otherwise, any workmen con- 
carned in such dispute, save with the exprees permiasion in writing of the conciliation 
officer, Board or Tribunal, as the casg may be.” ; 

_Now, the subject-matter of controversy in this case is the expression ‘‘con- 
cerned in such dispute’. Now it is clear that an industrial dispute may be 
of various kinds. There may be a dispute which might affect the entire body of 
workmen; for instance, a dispute in the matter of dearness allowance, or fixa- 
tion of wage scale, or in the matter of leave rules, etc., Of the other hand, 
there might be disputes which might pertain only to a class of workers as dis- 
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tinguished from tHe entire body of Sa or a part of the éstablishment. 
For instance, there may be a dispute relating to the dismissal of a new worker. 
There may be a dispute relating to service conditions of a particular part of 
the establishment. ‘I'here may be a dispute in respect of wage, say, of workers 
of the winding department, and ‘so on. There may be various kinds of indus- 
trial disputes. Before the provisions of s. 33 of the Act can be invoked, the 
Court must be satisted that the employer had, to the prejudice of the work- 
men concerned in a dispute, altered the conditions of service applicable to them. 
We have carefully considered the various submissions which were advanced 
before us by the learned advocate Mr. Nanavaty for the Mills and the learned 
advocate Mr. Thakkar for the workmen, and we have come to the conclusion, 
having regard to the plain language used in s. 33 of the Act, that the expres- 
sion ‘‘concerned in such dispute’’ means really concerned or directly, personal- 
ly or primarily concerned in such dispute, and not merely interested in such 
dispute. It is not inconceivable that if a particular workman working in 4 
particular department of the Mills is dismissed, the workers of the other depart- 
ments of the Milla might sympathise with him and might make a common cause 
with his grievance. It is, therefore, conceivable that in a dispute in which 
only a particular worker might be concerned, the workers of the other 
departments of the Mills might be interested. But such an interest would not 
be the same thing as being ‘‘concerned’’ within the meaning of s. 33 of the 
Act. ‘What we are emphasising is that in the case of legal or quasi-legal pro- 
ceedings, a person without being a party to the proceedings may still be inte- 
rested in the result of the proceedings because of various circumstances, such as 
a close relationship with the parties, or the pendency of other proceedings in 
which he is involved and in which the same question may be raised. The word 
‘‘intereat’’ is a wide generic word which clearly enough has not the same legal | 
import as the word ‘‘concetned’’, In our opinion, the word ‘‘concerned’’ 
connotes a kind of specific, direct interest, and in a given legal or quasi-legal 
proceedings, it implies a direct and personal interest which a party to the 

proceedings would have in the result, of those proceedings, when the same are 
capable of directly affecting him in any adjudication beneficially or prejudi- 
cially according to the result. It is clear that a mere indirect or altruistic 
interest in the result of the proceedings is not to be confused with the direct 
and personal concern in the proceedings. A personal concern in the -proceed- 
ings would imply that the proceedings are of such a nature that ther result 
would directly benefit or prejudice the -persons concerned in the proceedings as 
parties to those proceedings. Clearly, therefore, if in a hee case the entire 
body of workers make a common cause with a workman who is dismissed from. 
the employment of the Mills and sympathise with the case of that particular 
worker in a dispute which is raised by that worker, it could not be contended 
with any validity that the entire body of workers became concerned in the 
dispute within the meaning of s. 88 of the Act. : 

At this stage, it would be proper to turn to the orders of reference mada in 
the two disputes which were pending adjudication at the date of the dismissal 
of these workers, viz., Adjudications Nos. 66 and 62 of 1955. Both these orders 
of reference were similarly worded.. It would, therefore, suffice if I refer to 
only one of. these orders. Now the order of reference in Adjudication Pro- 
ceeding No. 62 of 1955 was in these words: 

“Whereas an Industrial Dispute has arisen betwedn the New Jehangir Vakil Mills 
Co. Ltd, Bhavnagar, and its workmen represented by the Mill Kamdar Union, Bhav- 
nagar, so far as the Government is aware in respect of the matters specified in schedule 
Ihereto annexed: 

Schedule I 

(1) Whether Ganpat Gopala, Kisrman in temporary Brd shift of, bleaching departs, 
ment is covered by Award in Adjudication No. 20 of 1950. ` 

(2) To decide the relative seniority of the three workers of thë Kier section of 
the bleaching ,department working in the three shifts of this section. These workers 
ere (1) Jayantilal- Gopalfi, (2) Ramnarayan Nathuram, (8) Ganpat Gopela. - Ta a7 
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(8) After deciding the above two issues, how actually the change-over should be 
made in this sub-section of the bleaching department.” 


This was the order of reference which was made in Adjudication No. 62 of 
1955. Now the question is who were the parties to the dispute which was re- 
ferred to the Tribunal for adjudication. It is contended for the Mills that the 
parties to the adjudication were the New Jehangir Mills Co. Ltd., Bhavnagar, 
and the three workers of the bleaching department viz. Jayantilal Gopaljf, 
Ramnarayan Nathuram and Ganpat Gopala. On the other hand, it is con- 
tended for the workers, who are the opponents in this petition, that the parties 
to the above adjudication were the Mulls on the one hand and the entire body 
of workmen on the other hand. We have taken into anxious consideration 
the arguments canvassed before us on this point by the learned advocates on 
both sides, and we have felt ourselves constrained to reject the contention of 
the workers. Upon the plain language of the preamble to the order of re- 
ference, the language being, ‘‘whereas an Industrial Dispute has arisen bet- 
ween the New Jehangir Vakil Mills Co. Ltd., Bhavnagar, and its workmen re- 
presented by the Mill Kamdar Union, Bhavnagar, so far as the Government is 
aware in respect of the matters specified in schedule I hereto annexed’’, we 
are of the view that the parties to the adjudication were the Mills on the one 
hand and the workers concerned in the matters which were specified in schedule 
I on the other hand. It is no doubt true that the words ‘‘repreaented by the 
Mill Kamdar Union, Bhaynagar’’ were used immediately after the word 
‘‘workmen’’ in the preamble to the order of reference, but this would not, in 
our opinion, make the Mill Kamdar Union a party to the adjudication proceed- 
ings. The parties in our view were the workmen who were concerned in the 
dispute in respect of the matters specified in schedule I, but the representation 
of these workers before the Tribunal was to be made by the Mill Kamdar 
Union, Bhavnagar. In this connection, we have only to turn to s. 86 of the 
Industrial Disputes Act, 1947. Section 36 provides: 

“A workman who is a party to a dispute shall be entitled to be represented in any 
proceeding under this Act by— 

(a) an officer of a registered trade union of which he is a member; 

(b) an officer of a federation of trade union to which the trade union referred to 
in clause (a) is affillated;,..” 

Now in the language of s. 36 of the Act, the distinction between a workman 
who is a party on the one hand and the person representing the said party on 
the other hand is perfectly clear. But for this distinction which the Legis- 
lature had in view, the Legislature would not have used the words ‘‘workman 
who is party to a dispute shall be entitled to be represented ete., ete.” It is 
clear, therefore, that the Mill Kamdar Union, Bhavnagar, who represented the 
workmen before the Tribunal m the adjudication proceedings, was not itself a 
party to the proceedings. The parties were the workmen, and they were re- 
presented by the Kamdar Union. Upon the language of the preamble to the 
order of reference, it is clear that the workmen were the persons concerned 
in the dispute in respect of the matters which were specified in schedule I. 


If the entire body of the workers were to be deemed to be a party to Adjudi- 
cation No. 62 of 1955, they would be bound by the result of the adjudication. 
There is no doubt that in the Adjudication No. 62 of 1955, the parties bound 
by the result of the adjudication would be the Mills and the employees or the 
workmen of the bleaching department of the Mills. There could possibly not 
be any controversy upon this point. Section 18 of the Act is clear. Sub- 
section (3), cl. (d) of s. 18 provides: 

_ (3) A settlement arrived at in the course of conciliation proceedings under this 
Act or an award of a Labour Court, Tribunal or National Tribunal which has become 
enforceable shall be binding on—... 

- (d) Where.a party referred to in clause (a) or clause (b) is coniposed of workmen, 
all persons who were employed in the establishment or part of the establishment, as 
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the case may be, to which the dispute relates on the date of the dispute and all persons 
who subsequently become employed in that establiahmént or part.” 

Now there is no dispute that on the date of the dispute, the three workmen 
concerned viz., Jayantilal, Ramnarayan and Ganpat, were members of the 
bleaching section or department of the Mills. The dispute which was referred 
to the Tribunal for adjudication was a dispute regarding the relative seniority 
af those three workers of the bleaching department. Therefore, the decision 
of the Tribunal in that dispute would bind, not the entire body of the workers 
of the Mills, but only the members of the bleaching section of the Mills who 
were working in that section on the date on which the dispute arose and also 
the persons who might subsequently become employed in the bleaching depart- 
ment of the company. No other conclusion is possible upon & plain and natural 
reading of the provisions of cl. (d) of s. 18 of the Act. The point we wish to 
emphasise is that it would not be the entire body of the workmen employed by 
the New Jehangir Vakil Mills, Ltd., Bhavnagar, who .would be bound by the 
result of Adjudication No. 62 of 1955. It would only be a class of workers 
viz., the persons working in the bleaching department of the company who 
would be bound by the result of the adjudication. Therefore, it is impossible 
for us to accept the learned advocate Mr. Thakkar’s contention that parties to 
the Adjudication No. 62 of 1955 were the Mills on the one hand and the entire 
body of workers of the Mills on the other hand. i 

Then in, if Shri Thakkar’s contention were right, the language of the 
preamble to the order of reference would have been : ‘‘Whereas an Industrial 
Dispute has arisen between the New Jehangir Vakil Mills Co. Ltd., Bhavnagar 
and the Mill Kamdar Union, Bhavnagar’’. But that was not the language of 
the preamble and deliberately so. The language used was ‘‘Whereas an Indus- 
trial Dispute has arisen between the New Jehangir Vakil Milla Co. Ltd., Bhav- 
nagar, and its workmen represented by the Mill Kamdar Union, Bhavnagar’’, 
and in our view, this language must mean that the parties to the adjudication 
were the Mills on the one hand and the workmen of the Mills who were con- 
cerned in the dispute in respect of matters referred to in schedule I. 

The well-known rule of construction is that a word here or a word there 
must not be picked up and separated from its context. The word ‘‘workmen’’ 
which has found place in the preamble to the order of reference must not be 
separated from the rest of the words used in the preamble. The entire pre- 
amble must be read together, and upon a proper reading of the preamble, there 
is no doubt that the words ‘‘its workmen’’ must be read in the context of 
words ‘‘in respect of the matters specified in schedule I hereto annexed’’. If 
we turn to the schedule, we find a reference made to the three workers of the 
bleaching department. We also find a reference made to the subject-matter 
of the dispute, viz., the question about the relative seniority and the conse- 
quent question of change-over. There is, therefore, no doubt that the persons 
really concerned or directly concerned in that dispute were the persona who 
were interested in the question of relative seniority in the bleaching depart- 
ment, viz., the three persons Jayantilal, Ramnarayan and Ganpat. It would 
be upon the determination of -the relative seniority of these persons that the 
question of change-over would depend. Therefore, it might be said that 
a certain class of workers of the Mills, viz. those who were working in the 
bleaching department of the Mills, were the persons directly concerned in the 
dispute which was the subject-matter of the Adjudication Proceeding No. 62 
of 1955, and not the entire body of workers. At this stage, it may be noted, 
and this is important, that the opponents to the present petition, viz., Hira, 
Prema and Popat, were not the workers in the bleaching department of the 
Mills. They were workers in the ring frame department of the Mills. 
They were doing the work of doffers. That being so, it is difficult to accept 
Mr. Thakkar’s contention that these three workers who were working as doffers 
in the ring frame department were really concerned or directly, personally or 
primarily concerned in the dispute which was referred to the Tribunal for 
adjudication in Adjudication Proceeding No. 62 of 1956. 
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As I have mentioned above, one of the testa for deciding whether a particular 
section of the workers was ‘‘concerned’’ in a particular dispute which was 
referred. to the Tribunal for adjudication would be whether those workers 
would be bound by the award of the Tribunal. Clearly enough if the award 
of the Tribunal would not be binding upon a class of persons, the said persons 
could by no stretch of imagination be held to have been the people concerned 
in the dispute. If they were concerned in the dispute, the result of the dis- 
pute viz., the adjudication, must bind them. I have already referred to cl. (d) 
of sub-s. (3) of s. 18 of the Act. Upon a proper construction of cl. (d) of sub- 
s. (3) of 8. 18 of the Act and upon its application to the facta of the present 
case, there would be no doubt that only the workers of the bleaching depart- 
ment of the Mills would be bound by the result of the Adjudication Proceeding 
No. 62 of 1955. By no stretch of imagination could it be said, and indeed that 
was not the submission of Mr. Thakkar also, that the entire body of the workers 
of the Mills would be bound by the result of Adjudication No. 62 of 1955. There- 
fore also we feel ourselves fortified in our view that in the present case, the 
workmen concerned in the dispute which was pending before the Tribunal in 
Adjudication Proceeding No. 62 of 1955 were Jayantilal, Ramnarayan and 
Ganpat, and through them perhaps all the workers of the bleaching depart- 
ment. Certainly, the employees who had nothing to do with the bleaching 
department of the Mills conld not be said to have been concerned in the dispute. 

There is another test also which could be usefully applied for determining 
whether the entire body of the workmen of the Mills could be said to have 
been the persons concerned in the dispute to which I have referred. For this 
purpose, we must turn to s. 22 of the Industrial Disputes (Appellate Tribunal) 
Act, 1950. Section 22 provides: 

“During the period of thirty days allowed for filing of an appeal under section 10 
or during the pendency of any appeal under this Act, no employer shall— 

(a) alter, to the prejudice of the workmen concerned in such appeal, the condi- 
tions of service applicable to them immediately before the filing of such appeal, or 

(b) discharge or punish, whether by dismissal or otherwise, any workmen con- 
cerned In such appeal, save with the express permission in writing of the Appellate 
Tribunal.” 

It is to be noted that the expreasion ‘‘workmen concerned in such appeal’’ 
which occurs in the body of s. 22 of the Industrial Disputes (Appellate Tri- 
bunal) Act, 1950, is similar to the expression ‘‘workmen concerned in such 
dispute’’ which occurs in s. 38 of the Industrial Disputes Act, 1947. Now if 
we turn to s. 12 of the Industrial Disputes (Appellate Tribunal) Act, 1950, it 
would appear that s. 12 provides: : 

“An appeal under this Act against any award or decision of an Industrial Tribunal 
may be presented to the Appellate Tribunal by any party which is aggrieved by the 
award or decision.” s 

Tt is clear that a party who is aggrieved by the award could only be a party 
who is bound by the award. A party who js not bound by the award could 
certainly not at any time feel itself aggrieved by the award, and I have already 
pointed out, while dealing with s. 18 of the Industrial Disputes Act, 1947, that 
the persons bound by the award would be the persons employed in the establish- 
ment or a part of the establishment, as the case may be, to which the dispute 
relates on the date of the dispute, and all the persons who subsequently might 
become employed in that establishment or part. In the context of the present 
case, therefore, it would be clear that only those persons who were employed 
im the bleaching section of the Mills on the date upon which the dispute arose, 
and all those who might subsequently become employed in that section, would 
be bound by the award of the Tribunal. Therefore, only those persona would 
be entitled to appeal against the award under s. 12 of the Industrial Disputes 
(Appellate Tribunal) Act, 1950. This would mean that only those persona, 
and not the entire body of the workmen, would be concgrn&d in the appeal 
within the meaning of the expression ‘‘workmen concerned in such appeal” 
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in s. 22 of the Industrial Disputes (Appellate Tribunal) Act, 1950. It would be 
impossible for us to put a wider construction upon the word ‘‘concerned’’ when 
the dispute is at the initial stage or the original stage and a narrower 
construction upon the same word when the dispute reaches an appellate 
stage. The word ‘‘concerned’’ whether used in the context of the initial 
stage or the appellate stage must bear the same connotation, and as I have 
just stated, the persons concerned in the appeal would be, not the entire body 
of the workmen, but only those who were directly affected by the dispute. m 
this case, I have stated above that only the workers of the bleaching section 
would be directly concerned by the result of the adjudication. Therefore, 
only they would be concerned in the filing of the appeal. Therefore, at the 
original stage also of the dispute, we must hold that only the workers of the 
bleaching section would be the persons concerned in the dispute. Thus then, 
im the provisions of ss. 12 and 22 of the Industrial Disputes (Appellate Tribu- 
nal) Act, 1950, we have a test to decide whether the word ‘‘concerned’’ which 
finds place in s. 88 of the Industrial Disputes Act means directly, personally 
and primarily concerned, or whether it means remotely interested. We are 
unable to accept the contention of Mr. Thakkar that anybody who might sym- 
pathise with a dismissed employee or who might take interest in the cause of 
a dismissed employee would also be said to be- a person concerned in the 
dispute. 

For the reasons stated above, we are of the view that the opponents to this 
petition, vis. Hira Ramji, Prema Nanu and Popat Bhikhu were not the 
workmen concerned in the disputes which were the subject-matter of Adjudi- 
cations Nos. 65 and 62 of 1955 which were pending at the date upon which 
they were dismissed, viz., on April 17, 1956. That being so, the provisions of 
s. 88 of the Industrial Disputes Act would not be attracted im this case and the 
Industrial Tribunal at Rajkot would have no jurisdiction to entertain the com- 
plaint which was filed by these workers under s. 33A of the said Act. The 
application is accordingly allowed. We make no order as to costs. A writ 
of prohibition shall issue and the Tribunal shall be directed not to proceed fur- 
ther with the complaint which was filed before it under s. 88A of the Industrial 
Disputes Act by the opponents. 

; Application alowed. 


[NAGPUR BENCH] 


Before Mr. Justice Datar. 


MAROTI SADASHIV BAKADE v. GODABAI NARAYANRAO PANDE.* 
statements mada before police ‘officers in course of 
regular investigation—Whether such statements absolutely privileged. 

Defamatory statements made before police officers in the course of a regular investl- 
gation under the Criminal Procedure Code, 1898, are not absolutely privileged but 
Se re ete een toner a wey SBOP 
‘of malice. 

Gangeppagouda Gadigeppagouda v. Basayya Shiwarudrayyc,' followed. 

Madhab Chandra v. Nirod Chandra,’ Sanjivi Reddy v. Koneri Reddi’ O'Connor v. 
Waldron‘ and Joseph Mayr v. Charles Warwick, referred to. ‘ 


Oxa Godabai (plaintiff) was the widow of one Narayan who was the adopted 
son of Bhanudas. Narayan died in the year 1948, leaving behind him the 
plaintiff and the adoptive mother Bainabai (defendant No. 1). Defendant 


* Decided, May 2, 1968. ine Appeal No.189 A. L R. Bom. 167. 
of 1952 (with First Appeals Nos. 22 and 23 of 2 [1939] A.I. R. Oal. 477. 
1953), against the decision of 8. N. Hadole, 3 (1925) 
2ad Civil Judge, Clasa, I, Amravati, in O. 8. ae 
No. 6B of 1951. è . 5 

1 (1042) 45 Bom. L. R. 215, s.o. [1048] 
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No. 2 was Bainabai’s sister and defendants No. 3 and 4 were the sons of de 
fendant No. 2. Defendant No. 5 was the brother of Bainabai. Defendants 
Nos. 6 to 10 were the friends of defendants Nos. 3 to 5. The present suit 
was filed by the plaintiff for damages for defamation against the defendants. 
The defamation alleged against the several defendants was that defendant 
No.10 made an anonymous application to the District Superintendent of Police 
which contained the defamatory words that ‘‘the plaintiff was pregnant.” This 
application was enquired into and statements were recorded by the police at 
Dapori on April 29, 1950. The application was read to the plairttiff in the 
presence of other persons. The plaintiff, however, stated that the application 
was in the handwriting of defendant No. 10, though it was not signed by him. 
Defendant No. 9 made an anonymous application on May 3, 1950, to the District 
Superintendent of Police, Amravati, and other police authorities. This appli- 
cation also, according to the plaintiff, contained defamatory words against her. 
It was stated in the application that the plaintiff was pregnant and that the 
plaintiff caused forcible miscarriage of a child and concealed the birth of that 
child. The plaintiff stated that defendant No. 8 sent two applications respec- 
tively on June 26, 1950, and July 19, 1950, to the District Superintendent 
of Police, Amravati, containing false and defamatory statements that one 
Bapurao was the cause of the plaintiff’s pregnancy and the plaintiff absconded 
with Bapurao to cause forcible miscarriage. The plaintiff further stated that 
during the investigation which started upon the said application, defendants 
Nos. 1, 8, 4, 6 and 8 also made similar statements before the police authorities. 
So far as defendant No. 5 was concerned, the plaintiff’s case was that he pub- 
lished a notice in the local newspaper ‘UDAYA’ dated July 25, 1950, on the 
instructions and on behalf of defendant No. 1. The notice which was publish- 
ed in the newspaper mentioned that the plaintiff’s character was not good, 
that the plaintiff was morally defamed, that she became pregnant by illegiti- 
mate connection, that in order.to cause forcible miscarriage she absconded from 
the village, and that she had thus brought disgrace to her family. A copy of 
this notice was got served by defendant No. 5 upon Bapurao who received it 
on August 3, 1950. Bapurao thereafter showed this notice to the plaintiff. The 
plaintiff has contended that all these statements in the notice as also those made 
before the police officers were malicious and caused her immeasurable harm. 
It was further stated by the plaintiff that defendant No. 7 made two applica- 
tions on September 22, 1950, under the false signature of one Vinayak Bal- 
krishna Pande to the District Superintendent of Police, Amravati. These two 
applications also contamed defamatory words to the effect that the plaintiff 
caused forcible miscarriage at Dhamangaon, tahsil Chandur. On September 22, 
1950, Champat, (defendant No. 8), made an application to the Station Officer, 
Nagpur Gate Police Station, Amravati, falsely signed as Vinayak Balkrishna 
Pande. This application also contained defamatory words and it stated that 
the plaintiff caused forcible miscarriage at Dhamangaon. The plaintiff states 
that the several applications and the statements made by the aforesaid defendants 
were defamatory statements made against her chastity and moral character and 
they were, therefore, liable in damages. ; 

The defendants resisted the suit. Defendant No. 1, who is the mother-in-law 
of the plaintiff, in her written statement denied having made any defamatory 
statements before the police as alleged by the plaintiff. She also stated that 
she did not give any notice to the plaintiff in ‘UDAYA’. Defendant No. 5 
remained ex porte. He did not file any written statement nor did he enter 
the witness-box and give any evidence on his behalf. Defendant No. 6, how- 
ever, took up two defences: One óf justification (truth of the statements made 
by him) and the other of absolute privilege. He stated in his written state. 
ment that it was a reality that the plaintiff was pregnant in 1950 and that one 
Bapurao, plaintiff’s husband's cousin, was the cause of this pregnancy, and 
that the plaintiff did abscond with Bapurao and caused fercible miscarriage. 
He further stated that he made these statements during the police investiga- 
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tion and those statements were true. He did not make any false statements 
and he stated that he was justified in making those statements. Defendant 
No. 7, however, denied having made any application or statements before the 
police officers. Defendant No. 8 took up the same defences as were taken up 
by defendant No. 6. In his written statement, he stated that it was a reality 
that the plaintiff was pregnant in 1950 and that one Bapurao, brother-in-law 
(plaintiff’s husband’s cousin), was responsible for , it. The plaintiff had 
abaconded with Bapurao who caused miscarriage. This defendant, during the 
police investigation, spoke these things which were true. He did not make 
any false statement. It was denied that it caused any defamation of the plain- 
tiff. Defendants Nos. 9 and 10 denied having made any anonymous applica- 
tion to the police officers or having made any statements before them in the 
course of the investigation. . 

The trial Court held that defendants Nos. 2, 8, 4, 6, 8, 9 and 10 were liable 
for the plaintiff’s claim and dismissed the suit as against defendants Nos. 1, 
5 and 7. The trial Court held that the words employed by the defendants 
amounted to a very gross kind of defamation and that the allegations made by 
the defendants were untrue, and that they had been actuated by malice in mak- 
ing those false statements. It also held that the privilege such as was attached 
to the statements made by these defendants was qualified and was shown to 
have been destroyed by the fact that these defendants had made those state- 
ments falsely and maliciously. The trial Court awarded Ra. 2,000 as damages 
to the plaintiff. : 

First Appeal No. 189 of 1952 was filed by defendants Nos. 6, 8, 9 and 10. 
First Appeal No. 22 of 1958 was filed by defendanta Nos. 2, 3 and 4 and the 
plaintif filed First Appeal No. 23 of 1958 against defendants Nos. 1, 6 and 7. 


-F.As. Nos. 189 of 1952 and 22 of 1953. 
D. B. Padhye, for the appellants. — 
P. N. Behere, for N. L. Abhyankar, for respondent No. L 


F.A. No. 23 of 1953. 
P. N. Behere, for N. L. Abhyankar, for the appellant. 
E. N. Deshpande, for ræpondent No. 1. 
N. L. Belekar, for respondent No. 2. 


Darar J. [His Lordship after stating the facts as above and dealing with 
points not material to this report, proceeded.] Then Mr. Padhye argues that 
defendants Nos. 6 and 8 were entitled to a privilege, which according to ~ 
Mr. Padhye, is an absolute privilege, and says Mr. Padhye, no matter how out- 
rageous the lie which was propagated by these witnesses and no matter how 
malicious the motive of these persons who made the statements that they made 
and to which they adhered, they would still be protected and their statements 
would not be at all actionable. Before I -consider this point as to whether 
defendants Nos. 6 and 8 are entitled to an absolute privilege or to a qualified 
privilege which is liable to be destroyed by proof of malice, I must set out as 
a statement of fact that the statements complained of by the plaintiff were 
made before the police officers in the course of the investigation stated to have 
started upon certain applications. It is not quite clear whether the police 
officers in the course of a regular investigation under the provisions of the 
Code of Criminal Procedure, having registered an offence, called upon these 
persons, particularly defendants Nos. 6 and 8, to make the statements. IJt is 
true that one of these defendants savs that in answer to the police officer’s 
query the statements were made; but that cannot clearly show that there state- 
ments were made in the course of the investigation of the nature which the 
police officer has got to start and carry on under the provisions of the Code of 
Criminal Procedure. But for the sake of Mr. Padhye’s argument I mav assume 
that these statements were made in the course of the investigation. Then the 
question arises: were*the statements absolutely privileged or was only a quali- 

L.R—10 : 
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fied privilege attached to those statements? In,support of his contention,’ 
reliance is mainly placed upon two decisions; one reported i in Madhab Chandra 
v. Nirod Chandra’ and’ the other in Sanjivt Reddy v. Koneri Reddi.2 In 
Sanjwt Reddy v. Koneri Reddi it has been held that the statementa made in a 
complaint to a Magistrate under s. 107, Criminal Procedure Code, praying that 
security should be taken from a person fot keeping the poe eace and ‘a repetition 
of the same statements before a police officer to whom Magistrate referned 
the complaint for’ enquiry and report are absolutely privileged and no action: 
for defamation in respect of such statement is maintainable. In the Calcutta 
case, the learned Judges of the Calcutta High Court. held (p. 478) > 


- “No action for libel; or slander’ lies, whether against Judges, counsel; witnesses or 
parties, for words written or spoken-in the course of any proceeding before any Court 
recognised by law and this though the words were written or spoken maliciously with- 


party in reports to police and statements made by him in subsequent judicial proceed- 
ings as a witness are absolutely privileged ever! though thay are defamatory and false.” 
These two decisions have, however, not been approved in a decision of our own 
‘Court which is reported in Gangappagouda Gadigeppagouda v. Basayya, Shiva 
rudrayya,® where it was held that a Mahalkari holding a preliminary en enquiry 
in the conduct of a police patil on the directions of the Collector in order to 
report to the Collector is not acting in a judicial capacity, nor exercising the 
attributes of a Coyrt and that the evidence given before the Mahalkari in such 
an enquiry is not absolutely privileged. It is true in this case the statements 
were made before the Mahalkari and not before a police officer as in the instant 
ease, But the principle underlying the decision was that if a statement is not 
made before a Court or a tribunal having the attributes of a Court, then it could 
not be said that the statement was absolutely privileged. This has been made 
clear by the learned Chief Justice in the course of his judgment when he has 
sated (p. 218): 
..I am clearly of opinion that ft is impossible to hold that the Mahalkari ‘was 
Pa a es pie A A ese ee 
The learned Chief Justice also referred to the well-known case of Watson v. 
M’Ewan: Watson v. Jones,4 and to the Madras and Calcutta cases to which I 
have already referred. The learned Ohief Justice in the final paragraph of 
his judgment observed that he was disposed to think that the Madras and the 
Calcutta cases referred to above went too far, and could not be reconciled with 
the decision of the Privy Council in O’Connor v. Waldron® If the test that 
has been laid: down in this case that a statement, if made before an officer who 
was not acting in a judicial capacity or who was not exercising the attributes 
of a Court, could not be said to have been absolutely privileged, is correct, then 
the statements made in this case before the policé officers cannot be regarded 
‘as absolutely privileged. The police officer can never be stated to have been 
eae in a judicial capacity or exercising the attributes of a Court when he 
. purported to record the statements in the present case and, therefore, I have 
P o doube that the statements such as were made before the police officers were 
not absolutely privileged but that only a qualified privilege attached ‘to 
‘them. I am bound by the decision reported in Gongappagouda Gadi- 
geppagouda v. Basayya Shwarudrayya in so far as it goes and I must, 
’ therefore, hold: that these statements were not absdlutely privileged. Inci- 
dentally I may also refer to a subsequent decision of the Calcutta High 
Court itself which is reported in Joseph Mayr v. Charles Warwick,® 
where the learned Judge, Mr. Justice Blagden, has reviewed all the cases and 


1 [1980] A. I. R. Oal. 477. _ & [1008] A. C. 480. 
9 (1925) I. L. R. 49 Mad. 815. 5 [1936 A. O. 76. 
3 1048) 45 Bom. L. R. 215, 8.0.,[1048] 6 (1948) 47 0. W. Ñ. 637. 
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has held that a written communication to the Commissioner of Police, contain- 
ing defamatory statements, is not absolutely privileged.. The learned Judge 
hag, in the course of his judgment, observed that a statement to an officer of 
the police with a view to his setting the criminal law in motion is certainly not, 
as such, privileged absolutely in England. After considering the position of 
law in England, he has further held that it is certainly not the policy of the 
law in India either to prevent a judicial enquiry into the motive of a person 
who says something to a policeman defamatory of somebody else. — The learned 
Judge has considered the case reported in Madhab Chandra v. Nirod Chandra 
and has observed (p. 616): 


“I think, with great respect, that their Lordships understood Watson v. MacEwan 
to decide more than it really did decide. That was not, as is stated at p. 580, a case of 
a witness claiming protection for a statement which he repeated in a ‘subsequent’ judi- 
cial proceeding, for the proceeding was pending at the publication and not merely con- 
templated; and it was a case of a witness, pure and simple, and not of a party who in 
fact gave evidence.” 


The learned Judge has also referred to the case in Sanjivi Reddy v. Koneri Reddi 
and also to a subsequent case reported in Bapalal v. Krishnaswams Iyer,’ but he 
was not inclined to accept the reasoning in either of these two cases. But so 
far as this case is concerned, as I have already stated, the decision in Gangappa- 
gouda Gadigeppagouda v. Basayya Shivarudrayya is clear upon the point and 
I must, therefore, hold that the statements were not absolutely privileged. 


Then the question arises whether the plaintiff has been able to prove malice. 
As I already stated that the evidence on record shows that the statements made 
by the defendants were made with full knowledge that those statements were 
untrue. This itself, in my opinion, is a conclusive proof-of malice. It was 
stated before me in the course of arguments submitted by Mr. Padhye that they 
might have believed that when the whole village was saying that the plaintiff 
‘was carrying, the plaintiff was really pregnant. To say the least, this would 
be a totally unreasonable belief in the rnmour or the gossip of the village and 
I cannot say that there was any justification for the defendants to have such 
belief. Jt is rather surprising that defendants having known that these state- 
ments were untrue to their knowledge, they were adhered to and were even 
repeated during the course of the trial. The defendants persisted again in mak- 
ing these statements in the written statement and repeated the other state- 
ments which they had admitted that they had made before the police officers. 
This conduct itself is some indication of the malice which actuated them in 
making the statements. When no serious attempt was made to prove these 
reckless statements, I should think that these statements were made by these 
defendants having been actuated by the malice which is necessary to be proved 
before the plaintiff can say that the defendants are not entitled to the qualified 
privilege. If, therefore, the learned trial Judge has held that the statements 
being defamatory and untrue, malice can be easily inferred, I have no doubt 
that this is a case where the statements were made by the defendants being 
actuated by malice. 


[The rest of the judgment is not material to this report.] 


1 [1940] M, W, N, 1054, 
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Before Mr. Justice Vyas and Mr. Justice Tambe. 
RAMBHAU SAKHARAM NAGRE v. D. G. TATKE.* 


. Minimum Wages Act (XI of 1948), Secs. 26(2), 26(2a), 5, 6—Notification issued by Gov- 
ernment under s. 26(2) withdrawing exemption from application of Act whether a 
quasi-judicial or an administrative act—Whether before issuing such notification 
necessary for Government to conform to principles of natural naa ac 
when can be challenged as on arbitrary act. 

A sotificetion liited by, ita Stats: ovecament win EA al tha Miskin Wades 
Act, 1948, withdrawing an exemption from the application of the Act previously 
granted by it, is an administrative act, and therefore before issuing the notification 
lt was not necessary for the Government to conform to the principles of natural 
justice. 


Province of Bombay v. K. S. Advani; referred to. 

Such a notification can be challenged as an arbitrary administrative act, if only 

one party is heard before issuing the notification and no opportunity to be heard is 
given to the other side. k 
Board of Education v. Rice,’ applied. 


Tr facts appear in the judgment. 


Spl. O.A. No. 68 of 1958. j 


D. 8. Nargolkar, for the petitioner. E 
B. B. Kotwal, for respondents Nos. 2 to 7. pe 


Spl. C.A. No. 614 of 1958. 


H. E. Gokhale and R. N. Karnik, for the petitioners. 
ER. B. Kotwal, for respondents Nos. 2 to 6. 


Vyas J. These are applications under art, 227 of the Constitution wherein 
the petitioners have prayed for the issue of an appropriate writ to set aside 
the order dated November 6, 1957, of the Authority appointed under the Mini- 
mum Wages Act. By the said order the Authority held that the. workers in 
certain bidi manufacturing concerns were not entitled to be paid at the revised 
rate of Rs. 2-2-0 per thousand bidis from September 1, 1956, to December 15, 
1956. These applications raise common questions, and ‘the questions are: 

: Is the issue of a notification by the State Government under s. 26, sub- 
8. iY of the Minimum Wages Act a quasi-judicial act or an administrative 
act 


3 Even if it be an administrative act, could it be aemet as an arbi- 
trary act, if only one party is heard before issuing the notification and no 
opportunity to be heard is given to the other side? 

These questions arise upon the following facts. The petitioner in application 
No. 68 of 1958 is the President of fhe San angamner Akola Bidi Kamgar Union. 
Petitioner No. 1 in application No. 614 of 1958 is a legal practitioner at San- 
gamner and petitioner No. 2 is an official of the Sangamner Akola Bidi Maz- 
door Sabha. The applicants in application No. 614 of 1958 have been autho- 
rised in writing to act on behalf of the bidi workers. These petitioners (the 
applicants in applications Nos. 68 and 614 of 1958) filed applications before 
the Authority appointed under the Minimum Wages Act, contending that they 
were paid less wages than what they were entitled to under the Notification 
dated April 19, 1955, issued by the State Government under s. 26, sub-s. (2) 
of the Act. The petitioners’ case is that the Government of the State of Bombay, 
by a notification isaued by them on April 19, 1955, fixed wages for workers in 
bidi manufacturing concerns in certain areas at the rate of Re. 2-2-0 per thou- 
sand bidis. By the various notifications, including the notifications dated June 
80, 1955, and June 28, 1956, the bidi manufacturers in certain areas were 
July 2, 1958. Special Civil 1 [1950] 8. O. R. 431, 8.0. [1950] 58 Bom. 
lication No. 68 ‘of 1958 (with L. R. 1. 
Appla pplication No. 614 of 1958). 2 [1911] A 6. 179, 
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exempted from the application of the Minimum Wages Act, 1948. This exempt- 
ion was extended from time to time till December 31, 1956. The exemption, 
however, was withdrawn or cancelled by the Government by a notification dated 
August 22, 1956. The cancellation of. the exemption was to be effective from 
September 1, 1956. The petitioners’ contention is that consequent upon the 
withdrawal of the exemption, they became entitled to the wages at the rate 
of ‘Rs. 2-2-0 per thousand bidis from September 1, 1956, to December 31, 1956. 
In these applications we are concerned only with the period from September 
1, 1956, to December 81, 1956. The petitioners contend that notwithstanding 
this position, the owners of the bidi manufacturing concerns, who are respond- 
ents in these applications, paid wages to them at the rate of Rs. 2 only per 
thousand bidis so far as bidi industry at Sangamner was concerned and at 
the rate of Re. 1-15-0 only per thousand bidis so far as the bidi industry in 
the villages within seven miles of Sangamner and Akola was concerned. When 
this happened, the workers claimed difference between the wages which were 
due to them under the notification dated April 19, 1955, and the wages that 
were actually paid to them by the employers and they made applications under 
s. 20 of the Act before the Authority. The owners of the bidi manufacturing 
concerns submitted a written statement, wherein they. raised contentions re- 
garding the constitutionality of s. 3, subs. (3), cl. (a), sub-cl. (tv), of the Act 
and also the constitutionality of the notifications dated April 19, 1955, and 
August 22,1956. The Authority negatived these contentions of the employers, 
but he substantially upheld one contention of theirs, viz., that the notification 
issued by the Government of the State of Bombay on August 22, 1956, with- 
drawing the exemption was issued ‘‘arbitrarily, dishonestly and in a manner 
which was contrary to the principles of natural justice.” Consistently with 
this view which the Authority took on the question of the validity of the notifi- 
cation, dated August 22, 1956, he held that the workers would not be entitled 
to wages in accordance with the notification dated April 19, 1955, during the. 
period from September 1, 1956, to December 31, 1956, since the exemption from 
the application of the Act would extend to December 31, 1956. It is against 
this finding of the Authority that the present applications have been filed by 
the petitioners. 

Now, the questions regarding the constitutionality of s. 3, subs. (3), ol. (a), 
sub-cl. (tv), of the Act and also about the constitutionality of the notification 
issued by the State of Bombay-on April 19, 1955, have been decided by us in 
Special Civil Application No. 67 of 1958. So far as the present petitions are 
concerned, the question for consideration is about the validity of the notifica- 
tion issued by the Government of Bombay on August 22, 1956, withdrawing 
the exemption which had been previously granted by the State Government -by 
notifications dated June 30, 1955, and June 28, 1956. It is the contention of 
the petitioners that the withdrawal of exemption from the appura non of the 
Act by a notification of the State Government under subs. (4) of s. 26 was 
an administrative act of the Government, that it was not a judicial or a quasi- 
judicial act, and that, therefore, the rules of natural justice would not be at- 
tracted in this case and it was not necessary for the State Government to hear 
the parties, consider their representations, record their evidence etc. before is- 
suing the notification. On the other hand, the contention of the owners of the 
bidi manufacturing concerns is that the ting of exemption from the appli- 
cation of the Act and the withdrawal of the said exemption were quasi-judi- 
cial acts and, therefore, it was obligatory on the State Government to follow 
the rules of natural justice before issuing notifications in that connection under 
gube. (2) of s. 26. Thus, a question arises whether the granting of an exempt- 
ion from the application of the Act by a notification issued by the appropriate 
Government under s: 26, sub-s. (2), of the Act and ‘the subsequent withdrawal. 
of the said exemption by a notification are quasi-judicial acts or administrative 
acts. It may be noted, and this is important, that in these applications we are 
not called upon to decide whether the initial fixing of minimum rates of wages 
and revision of those rates are quasi-judicial acts or administrative acts. The 
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question is this: the minimum rates of wages having already been fixed under 
the Act, whether the grant of exemption from the application of the Act and 
the withdrawal of that exemption are quasi-judicial acta or administrative acts. 
It would be convenient at this stage to set dut the provisions of sub-s. (2) of 
s. 26 of the Minimum Wages Act, 1948. This is what the sub-section provides: 
“The appropriate Government may, if for special reasons it thinks so fit, by notifi- 
cation in the official Gazette, direct that for such period as it may specify the provisions 
of this Act or any of them shall not apply to all-or any class of employees employed in 
any scheduled employment or to any locality where there is carried on a scheduled 
employment.” 
The intention of the Legislature must be gathered from the language used b 
the Legislature, and the words used by the Legislature in sub-s. (2), viz. may, 
if for special reasons it thinks so fit...direet’’ would clearly show that the 
Government was not required to adopt any particular procedure before noti- 
fying that the Act shall not apply to all or any class of employees employed 
in any scheduled employment or to any locality where there was carried on a 
scheduled employment. The Legislature has left it to the discretion of the 
appropriate Government to grant the exemption if for special reasons it thinks 
fit to do so. What reasons should be considered special ‘reasons for the exemp- 
tion is left entirely to the appropriate Government to decide. It is for the 
Government to see whether the reasons which it considers special reasons are 
sufficient to justify the grant of the exemption. It would be appropriate in 
this context to turn to ss. 5 and 6 of the Act. Section 5 prescribes a certain 
procedure which Government is required to follow in fixing minimum rates of 
wages. Section 6 lays down a procedure for the revision of minimum rates of 
wages. We are not suggesting that the Legislature intended to import a judi- 
cial element in that procedure or that it intended that the Govérnment should 
adopt a judicial approach’in following that procedure. As I have stated, we 
are not called upon in this case to decide that question. All that we wish to 
point out is that in the matter of initial fixation of minimum rates of wages 
and revision of those rates, the Legislature clearly intended that the Govern- 
ment must follow a certain procedure and expressed that intention by using 
appropriate words in ss. 5 and 6. If the intention of the Legislature in enact- 
ing sub-s. (2) of s. 26 had been to lay down that the Government, before grant- 
ing exemption from the application of the Act, was required to follow 4 certain 
procedure, it would have used language to that effect. In that case it would 
not have used the words ‘‘may, if for special reasons it thinks so fit...direct.’’ 
Upon a proper construction of the language of subs. (2) of s. 26 which, in 
our view, is free from any ambiguity, it must follow that m granting exempt- 
ion under this section the Government is not required to follow any particular 
procedure. It is not required to appoint an advisory committee, or publish 
its proposal, or invite objections'in any other manner, or hear the parties, con- 
sider their representations, record evidence or weigh evidence etc. The Gov- 
ernment is the sole and absolute judge to decide in such manner as it considera 
fit whether there are special reasons which, m its judgment, would justify 
exemption. To the power which is conferred upon the appropriate Govern- 
ment by subs. (2) of s. 26 there is not attached any statutory obligation to 
follow any procedure or adopt any particular mode of approach. When the 
Legislature leaves it to the executive authority to form an opinion whether 
it is or is not necessary to apply the provisions of the Act, as a condition pre- 
cedent to the issue of a notification, it is a subjective satisfaction of the execu- 
tive authority that a necessity does or does not exist for enforemg the Act. 
The formation of opinion on the matter whether it is necessary or not neces- 
sary to apply the Act, after the minimum rates of wages have already been 
fixed, to a particular locality or to a particular class of employees in a sche- 
duled employment, is a purely subjective process and g nbdtification which is 
founded on such subjective process is a purely administrative act. As 
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Mr. Justice Das observed in Province of Bombay v. K. 8. Advani! (p. 705) :. 

“It is well established that if the Legislature simply confides the power of doing an 
act to a particular body if in the opinion of that body it is necessary or expedient to 
do it, then the act is purely an administrative, ie. an executive act as oppoeed to a judi- 
cial or quadi-judicial act, and, in the absence of proof of bad faith, the Court has no 
TET eon to Oena eit I ena, eee satay: mot, by e DE ETE ea 
cettiorari” 


Here, in'sub-s. a Aa 96-of the Minimum Wages Act,- 1948, the expression 
used is ‘‘may, if for special reasons it thinks ao fit...direct”’ ‘and there is no 
doubt that this expression is analogous to the expressions. such as ‘‘if it ap- 
pears to”, “if in the opinion of’’, ‘‘if so and so is satisfied.’’ In Advans’s 
case Mr. Justice Das said that when such expressions were used in the body 
of the statute, discretion was confided by the Legislature in a particular Autho- 
rity, and if an act was done in pursuance of that discretion, it could not be said 
to be & quasi-judicial or a judicial act, but must be held to be an administrative 
act. 


It is well-settled that the tests for deciding whether an act is a judicial or 
a quasi-judicial act or an administrative act are whether the authority taking 
the action has 1 authority to determine questions affecting the rights of 
subjects and whether a duty is cast upon that authority to'act judicially. In 
Province of Bombay v. K. 8. Advani, Kania C.J. said (p. 683) : 

..Jt seems to me that the true position is that when the law under which the 

sce Oe eee cada ae a ai ol 
quasi-judicial Prescribed forms of procedure are not necessary to make an inquiry 
judicial, provided in coming to the decision the well-recognised principles of approach 
are required to be followed.” 
It would be interesting at this stage to compare the of s. 8 of the 
Bombay Land Ete ena Ordinance which came up for consideration in 
Advani’: case with the language of sub-s. (2) of s. 26 of the Minimum Wages 
Act, i Section 8 of the Bombay Land Requisition Ordinance was ghana 
wor i 3 po i 

; “If in the opinion of the Provincial Government it is necemary or expedient to do 
ao, the Provincial Government may, by order in writing, requisition any land for any 
public purpose ete, etc.” : 
I have stated above that subs. (2) of s. 26 provides : 

“The appropriate Government may if for special reasons it thinks so fit, by notifica- 
tion in the official Gerette direct that for such period as it may specify the provisions 
of this Act or any of them shall not apply to alt or any class of employees employed 
in any scheduled employment or to any localtty where there is carried on a scheduled 
employment.” 

In Advant’s case it was held that the opinion and satisfaction of the Provincial 
Government under s. 3 of the Ordinance were subjective and that the action 
founded upon that subjective satisfaction was*an administrative action. On 
the same principle, we must hold that. the action taken by Government under 
sub-s. (2) of's. 26 of the Minimum Wages Act would also be an action founded 
upon a subjective opinion which the Government may form in the exercise of 
the discretion conferred upon it by, the section and would, therefore, be ‘an 
administrative action. While cee with the point whether the action taken 
by Government -under s. 3 of the Bombay Land Requisition Ordinance was 
-quasi-judicial action or an executive action, Mr. Justice Fazl Ali in Advant’s 
case said that the test was whether there was any duty to decide judicially, and 
he observed that in the Ordinance there was nothing to show that the Provin- 
cial Government had to decide the existence of a public purpose judicially or 
i-judicially. Likewise, in the Minimum Wages Act, there is nothing to 
ae that the appropriate Government has to adopt a judicial approach in 
order to come to an opinion that it is not necessary to apply the provisions of' 


-1 [1950] B. O. R. 821;s. 0, (1950) 53 Bom. L. R. 1. 
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the Act to all or any class of employees employed in any scheduled employ- 
ment or to any locality where there is carried on a scheduled employment. In 
the same case (Advani’s case), Mr. Justice Mahajan said that the question 
whether an act was a judicial or quasi-judicial one or a purely executive act 
depended on the terms of the particular rule, the nature, the scope and effect 
of the particular power, in exercise of which the act might be done. Here, the 
mature and scope of the power conferred upon the appropriate Government 
under s. 26, sub-s. (2) of the Act leave no doubt that the power is an absolute 
power and the discretion conferred upon the appropriate Government is un- 
fettered discretion. That being so, the notification issued under sub-s. (2) of 
s. 26 in pursuance of the power and discretion conferred upon the appropriate 
Government under that section would be an administrative act. ` ; 

Mr. Kotwal for the owners of the bidi manufacturing concerns contends that 
the notification withdrawing the exemption from the application of the Act 
was a quasi-judicial act and, therefore, it was necessary for the State Govern- 
ment to conform to the principles of natural justice. Mr. Kotwal contends 
that the rules of natural justice were violated by the State Government in that 
the Government gave a hearing to Mr. Nagre only who was a representative 
of the employees and they did not giye an opportunity to the employers to be 
heard in the matter. Mr. Kotwal says that the decision taken by Government 
to withdraw-~the exemption from the operation of the Act affected the rights 
of the parties. It made the Act applicable and thereby affected the employers 
adversely, making them liable to pay increased wages to the workers. That 
being so, says Mr. Kotwal, the notification was a quasi-judicial act of the Gov- 
ernment and it was obligatory upon the Government to observe the rules of 
natural justice before issuing the notification. In support of his contention, 
Mr. Kotwal has invited our attention to subs. (2a) of s. 26 which was added 
by Act XXVI of 1954. Sub-section (2a) provides: 

“The appropriate Government may, if it is of opinion that, having regard to the 
terms and conditions of service applicable to any class of employees in a scheduled 
employment generally or in a scheduled employment in a local aree, it Js not necessary 
to fix minimum wages in respect of such employees of that class as are in receipt of 
wages exceeding such limit as may be prescribed in this behalf, direct, by notification 
in the Official Gazette and subject to such conditions, if any, as tt may think fit to 
impose, that the provisions of this Act or any of them shall not apply in relation to 
such employees.” 

Mr. Kotwal contends that the Legislature imported a judicial element in the 
procedure prescribed by subs. (2a), in that it made it obligatory upon the Gov- 
ernment to pay adequate regardeto the terms and conditions of service regu- 
lating relationship between the employers and the employees before coming to 
a conclusion whether it was necessary or not necessary to fix minimum wages 
in a particular area. Mr. Kotwal says that sub-s. (2) of s. 26 should not be 
severed from the reat of the Act and that we should have an ‘‘over-all picture’? 
of the provisions contained in s. 5, s. 6, s. 10, sub-s. (2a) of s. 26 and other 
sections. Mr. Kotwal says that, upon an over-all picture of the entire Act being 
taken, it would appear that the intention of the Legislature was that, even’ in 
the matter of issuing a notification under sub-s. (2) of s. 26, regard should be 
had to the principles of natural justice and the approach to be adopted should 
be ‘a judicial approach. In-support of this contention, Mr. Kotwal has invited 
our attention to certain observations made by Mr. Justice Das in Advant’s case. 
The observations to which our attention is invited are these (p. 725): 

“What are the principles to be deduced from the two lines of cases I have referred 
to? The principles, as I apprehend them, are: , 

(i) that if a statute empowers an authority, not being a Court in the ordinary sense, 
to decide disputes arising out of a claim made by one party under the statute which 
claim is opposed by another party and to determine the respective rights of the con- 
. testing parties who are opposed to each other, there is a lis and prima facie and in the 
absence of anything in the statute to the contrary it is the duty df the authority to act 


judicially and the decision of the authority is a quasi-judicial act;... 
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It is to be noted, however, that in the present case, upon the date on which 
the notification withdrawing the exemption was issued by the Government of 
the State of Bombay, there was no dispute pending before the Government 
which arose out of a claim made by one party against the other party. That 
being so, the above observations in Advant’s case, to which Mr. Kotwal has re- 
ferred us, would not assist his clients. We have no doubt, upon the plain lan- 
guage of sub-s. (2) of s. 26 and upon a consideration of the principles laid down 
by the Supreme Court in Advans’s case, that the power conferred by sub-s. (2) 
of s. 26 upon the appropriate Government by the Legislature is an absolute 
power, that pursuant to the said power the appropriate Government is made 
the sole judge for the purpose of forming an opinion whether it is neceasary 
or not necessary to apply the provisions of the Act in a particular area and 
that to that power there is not attached any statutory obligation to follow a 
particular procedure or adopt a particular approach. Accordingly, we must 
uphold Mr. Gokhale’s contention that the notification dated August 22, 1956, 
issued by the State Government, withdrawing the exemption previously grant- 
ed by it under its notifications dated June 30, 1955, and June 28, 1956, was 
not a quasi-judicial act, but was an administrative act and, therefore, it was 
not necessary for the State Government to conform to the principles of natural 
justice before issuing the notification. 


Mr. Kotwal’s next contention is that even if the notification withdrawing the 
exemption from the application of the Act was an administrative act of the 
State Government, even so the said act was done in an arbitrary manner and, 
therefore, its validity could be challenged. In support of this contention, Mr. 
Kotwal has drawn our attention to a decision of the House of Lords in the 
Board of Education v. Rice.’ It was a case under a. 7 of the Education Ac 
1902. The duty of maintaining and keeping efficient a non-provided schoo 
was imposed, by s. 7 of the Act, upon a local education authority. A local 
education authority refused to pay salaries to teachers in a non-provided school 
at the same rate at which it‘paid the teachers in provided schools. The mana- 
gers of the non-provided school complained, and the Board of Education directed 
an inquiry, the result of which was a report that the local education authority 
had failed to maintain the school and keep it efficient. The questions required 
by 8. 7, sub-s. (3), of the Education Act to be determined by the Board of Educa. 
tion were: (1) Whether the local education authority had, in fixing and paying 
the salaries of the teachers, fulfilled their duty under s. 7, sub-s. (1)? and (2) 
Whether the salaries inserted in the teachers’ agreements were reasonable in 
amount and ought to be paid by the authority or what salaries the authority 
ought to pay? The Board purported to give its decision in a document which 
failed to deal with the matters in issue. It was held by the House of Lords 
that inasmuch as the Board had not determined the. questions, the decision must 
be quashed by certiorari, and a mandamus must issue commanding the Board 
to determine the questions. In the course of his address to the House of Lords, 
Lord Loreburn L. C. said (p. 182): 

“Comparatively recent statutes have extended, if they have not originated, the 
practice of imposing upon departments or officers of State the duty of deciding or 
determining questions of various kinds. In the present instance, as in many others, 
what comes for determination is sometimes a matter to be settled by discretlon, in- 
volving no law. It will, I suppose, usually be of an administrative kind; but sometimes 
it will involve matter of law as well as matter of fact, or even depend upon matter of 
law alone. In such cases the Board of Education will have to ascertain the law and 
also to ascertain the facts. I need not add that in dóing either they must act In good 
faith and fairly listen to both sides, for that is a duty lying upon every one who 
decides anything... They [meaning thereby the Board of Education] can obtain in- 
formation in any way they think best, always giving a falir opportunity to those who 
are parties in the controversy for correcting or contradicting any relevant statement 
prejudicial to their view.” 


1 [1911] A. O. 179. 
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The principle laid down in this case is that it: is the duty of everyone who 
decides anything to give a fair hearing to both sides. Where there are‘ two 
parties in a controversy, as in the present case where the parties are the em- 
ployers and the employees, a fair opportunity must always be given to both of 
them for correcting or contradicting any relevant statement prejudicial to 
their view. In the present tase it would appear that after the exemption from 
the application of the Act was granted by the State Government by its notifi- 
cations, Mr. Nagre, a representative of the employees, met the authorities of 
the Government and discussed the matter with them. The Government- there- 
after gave no opportunity to the employera to put their views before them. 
It was impossible for the employers to know what might have bean statcd by 
Mr. Nagre to the State Government. It is not improbable that the statementa 
made by Mr. Nagre to the State Government might have been prejudicial to 
the interests of the employers, ‘in which case it was but fair to give an opportu- 
nity to the employers to correct or contradict those statements. The State 
Government had to decide a question whether it was necessary or not neces- _ 
sary to withdraw the exemption already granted, and upon the principle laid 
down in Board of Edxocation v. Rice it was the duty of the Government to 
hear the employers upon this point since a hearing had been given by them: to 
a representative of the employees. Mr. Gokhale says that he principle laid 
down in the House of Lords case would not be attracted in the present case, 
since the Board of Education was in the nature of an arbitral Tribunal, 
whereas the character conferred by sub+#.(2) of s. 26 upon the appropriate 
Government is not that of an arbitral Tribunal. Under sub-s. (2) of s. 26, the 
State Government is made the sole judge of the question whether it is neces- 
sary or not necessary to apply the provisions of the Act, and that being so, 
says Mr. Gokhale, it was not the duty of the State Government to hear-both the 
sides before forming a subjective opinion on the point. Even if it be assumed 
that the view which Mr. Gokhale takes of the decision in the House of Lords 
case is correct, oven £80 it may be remembered that in the present case one party 
(the employees). was heard by the State Government. It might have been a 
different matter if the Government had not heard either side. In that cage, 
we might perhaps have accepted the contention of Mr. Gokhale and might have 
made a distinction between the House of Lords case and the present case. 
Here, however, since the Government did give a hearing to Mr. Nagre on: be- 
half of the employees before issuing the notification of August 22, 1956, it was 
ita duty, in the interests of fairness and justice, to give a hearing to the other 
side also. But the other side was admittedly not heard. As the Authority 
has pointed out in the course of his judgment, there was nothing to show 
prima facie that any change in the material facts had taken place so'as to 
justify the withdrawal of the exemption. In thesé circumstances, the Authority 
has given a finding that the notification issued by the Government on August 
22, 1956, withdrawing the exemption, was issued arbitrarily. We see no 
reason why we should take a different view of the matter from the one taken 
by the Authority. As the notification withdrawing the exemption was issued 
arbitrarily by the State Government in this case, we must uphold the conten- 
tion. of Mr. Kotwal preesed before us on behalf of the employers, the owners 
of the bidi manufacturing concerns, that it was an illegal and invalid notifi- 
cation. Ones we come to this conclusion, we must confirm the finding of the 
Authority that the employees would not be entitled to claim wages at the 
revised scales, that is to say, at the scales prescribed in the notification dated 
: April 19, 1955, during the period from September 1, 1956, to December 81, 
1956.. . . ; . 
There is one more point which was pressed before us by the learned advocate 
Mr. Nargolkar for the petitioner in application No. 68 of 1958. Mr. Nargol- 
kar says that the Authority had no jurisdiction to decide the question of the 
segality or validity of the notification withdrawing the ption and, there- 
fore, the Authority, in holding that the notification da August 22, 1956, 
was arbitrarily issued, held something which he had no authority to hold. 
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Mr. Kotwal on the other hand contends that this point, regarding jurisdiction of 
the Authority, not having been taken before the Authority himself, it is not 
open to the employees now in an application under art. 227 of the Constitution 
to raise it for the first time. In support of this contention, Mr. Kotwal has 
invited our attention to a decision of this Court in Gandhinagar Motor Trans- 
port Socisty v. State of Bombay.’ It was held by the learned Chief Justice 
and Mr. Justice Dixit in that case that before a, question of jurisdiction of a 
tribunal could be raised on a petition under arts. 226 -and 227, objection to 
jurisdiction ought to have been taken before the Tribunal whose order was 

ing challenged. Mr. Nargolkar on the other hand has referred us to & deci- 
sion in Muntoi Corpn., B’bay v. Labour App. Trib.2, where a Division 
Bench of this Court consisting of Mr. Justice Shah and Mr. Justice Gokhale 
took the view that whether the Tribunal did or did not transgress the limits of 
its jurisdiction could only be ascertained after the judgment was delivered by 
the Tribunal and not before. The learned Judges said that it might appear a 
little presumptuous on the part of a litigant to remind a judicial tribunal that 
it would be wrong for it to transgress the restrictions imposed by the Legisla- 
ture upon its powers. Relying upon that case, Mr. Nargolkar says that the 
employees could not have anticipated, until the judgment was pronounced by 
the Authority, that the Authority would embark upon the decision on a point 
which it had no jurisdiction to decide. It is to be noted, however, that the 
expression.of the view of this Court in Municipal Corporation, Bombay v. 
Labour Appellate Tribunal was limited expressly to the circumstances of that 
case. Mr. Justice Shah who delivered the judgment of the Bench said: ‘‘The 
principle of the case to which our attention has been invited has, in our judg- 
ment, no bearing whatever on this case,’’ which would show that the principle 
laid down in Municipal Corporation, Bombay v. Labour Appellate Tribunal 
was limited to the facts of that particular case. Therefore, turning to the 
facta of the present case, it would appear that in the written statements filed 
by the owners of the bidi manufacturing concerns in the various applications 
made by the employees, the bidi owners contended that the notification issued 
by the State of Bombay withdrawing the exemption was an invalid notification 
because it was a notification issued arbitrarily and not in good faith. Not only 
was such a contention expressly taken by the employers, but evidence was also 
led by them to show that the cancellation of exemption was not done in good 
faith and that it was done in an arbitrary manner. Not only was evidence led by: 
the employers to that effect, but when Mr. Nagre went into the witness-box, he 
was cross-examined with a view to show that the withdrawal of the exemption 
was not done in a bona fide way. That being so, it was amply brought to the 
notice of the employees that the Authority was being called upon to decide 
about the legality and validity of the notification cancelling the exemption. In 
these circumstances, it was necessary’ for the employees to contend before the 
Authority that what the employers were wanting him to decide, he had no 
jurisdiction under the Act to decide. In these particular circumstances of the 
present case, wo must hold that the principle laid down by this Court in 
Gandhinagar Motor Transport v. State of Bombay, must govern the case. 
Since the contention about jurisdiction was not taken by the employees before 
the Authority, we must uphold Mr. Kotwal’s contention that it is not open 
to them to take this point now in an application under s. 227 of the Consti- 

In the result, both these applications Nos. 68 and 614 of 1958 fail and are 
rejected. No order as to costs. We must put it on the record that the Court 
was greatly assisted by the able arguments of the learned advocates on both 


the sides. 
: .. -| Applications rejected. 


1 (1953) 55 Bom. L,R. 933, a. o. [1954] a (1957) 59 Bom. L. B. 413. 
A. I. R. Bom. 208. l 


158 


THE BOMbAY LAW REPORTER. 


(Voi. uxt. 


: Before Mr. “Justice Vyas and Mr. Justice Tambe. 
SONAJEE KRISHNAJER MUJUMDAR v. NATHU YADAV PATIL.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 29(3), 235(1)t 
—Whether Mamlatdar can extend time originally granted by him to tenant to pay 
arrears of rent—Prant Officer whether has also such jurisdiction to enlarge time. 
Under s. 29(3) of the Bombay Tenancy and Agricultural Lands Act, 1948, the Mam- 
latdar has jurisdiction to extend the time originally granted by him to the tenant 
under s. 25(1) of the Act to pay up the arrears of rent. The Prant Officer, as an 
appellate authority, has also jurisdiction to enlarge the time granted by the Mamlat~ 
dar within which the tenant was called upon to pay up the arrears of rent, 


Tue facts appear in the judgment. 


G. R: Samant and V. V. Davekar, for the petitioner. 


M. A. Bane, for opponent No. 1. 


Vyas J. This application is made by the petitioner Sonajee Krishnajee 
Mujumdar under art. 227 of the Constitution of India and herein the peti- 
tioner prays for setting aside the order of the Bombay Revenue Tribunal ‘dated 
October 14, 1957, by which order the Tribunal confirmed the order of the 


Prant Officer dated May 31, 1957. 


The petitioner is the landlord owning S. No. 509/1 of village Mamurabad, 
Taluka Jalgaon, District Hast Khandesh. He filed an application under s, 29 
of the Tenancy Act before the Extra Aval Karkun of Jalgaon for recovering 
possession of this land upon the ground that the tenant had committed three 
defaults in the payment-of rent. He alleged before the Extra Aval Karkun 
in his application under s. 29 that the tenant had failed to pay rent for the 
years 1952-58, 1968-54 and 1954-55. The Extra Aval Karkun came to the 
conclusion that the tenant had paid rent for the years 1952-58 and 1953-54, 
that even for the year 195455 the rent had been paid bythe tenant, but it 
had been paid a little late, and held that so far as the year 1955-56 was con- 
cerned, the tenant had not paid the rent to the landlord. In the light of the 
above findings, the Extra Aval Karkun on October 30, 1956, passed a condi- 
tional order granting 15 days’ time to the tenant,. within which to pay up the 


arrears of rent. 


By the said order the Extra Aval Karkun 


that on 


the tenant’s failure to pay up the arrears of rent within 15 days from the date 
‘of that order, the possession of the land would have to be handed over by the 
tenant to the landlord. The tenant failed to pay the arrears of rent; so says 
the landlord. Therefore, on November 19, 1956, the Extra Aval Karkun made 
an order directing the tenant to hand over possession of 8. No. 509/1 to the 
landlord. It may be noted that before the Hxtra Aval Karkun made the afore- 
said order on November 19, 1956, the tenant appealed to the Prant Officer 
from the Extra Aval Karkun’s order dated October 30, 1956. In that appeal, 
the Prant Officer passed an order on May 30, 1957. By that order the Prant 
Officer found that the Extra Aval Karkun’s findings regarding payment of 
rent by the tenant for the years 1952-53 and 1953-54, regarding the late pay- 
ment of rent by the tenant for the year 1954-55 and regarding the non-pay- 
ment of rent by the tenant for the year 1955-56 were correct. By the said 
order of hia, the Prant Officer granted 15 days’ more time to the tenant to 
pay the arrears of rent, that is to say, the rent for the year 1955-56. The 15 ° 


“Decided, July 23, 1958. Special Civil 
Application No. 620 of 1958. 

Tho relevant sections run thus :— 
of application under 
dar shall, 


thereon as he deems fit. 
25. (1) Where any tenancy of A 


Mamlatdar shall call upon the tenant to 
tender to the landlord the rent in arrears 
together with the oost of the A 
within fifteen days from the date of order, 
and if the tenant Hes with such order, 
the Mamlatdar shall, 
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days’. time that was granted by the Prant Officer was granted from May 81, 
1957, which was the date upon which the Prant Officer made his order. From 
that order of the Prant Officer the landlord went in revision before the Bombay 
Revenue Tribunal and the Tribunal rejected that application on October 14, 
1957. It is from that order dated October 14, 1957, that the present applica- 


tion has been filed by the petitioner-landlord ‘under art. 227 of the Constitu- 
tign of India. 


Now, the learned advocate Mr. Samant appearing for the petitioner-landlord 
has raised three points before us: (1) The Prant Officer had no jurisdiction 
to enlarge the time granted by the Extra Aval Karkun within which the tenant 
was called upon to pay up the arrears of rent. (2) As the tenant did not file 
an appeal from the Extra Aval Karkun’s order dated November 19, 1956, by 
which order he (the tenant) was directed to hand over the possession of the 
land to the landlord, the Prant Officer had no jurisdiction to alter the said 
order of the Extra Aval Karkun, dated November 19, 1956. (3) The discre- 
tion which the Prant Officer exercised in the matter of granting more time to 
the tenant to pay up the arrears of rent, being a judicial discretion, grounds 
should have been assigned before using that discretion. The Prant Officer did 
not assign any grounds for granting 15 days’ time to the tenant with affect 
from May 81, 1957, to pay up the arrears of rent to the landlord. 


Now, so far as the first point is concerned, it raises a question whether the 
Extra Aval Karkun himself has jurisdiction to extend the time, once granted 
by him to the tenant, to pay up the arrears of rent. It is not disputed that if 
the Extra Aval Karkun himself has got jurisdiction to enlarge the time ori- 
ginally granted by him, then of course the Prant Officer, being an appellate 
authority, has also got that jurisdiction. Now, the position in law seems to be 
quite clear. Section 29 of the Act provides that if a landlord makes an appli- 
cation before the Mamlatdar in a prescribed form to obtain possession of his 
land, the Mamlatdar shall hold an enquiry and thereafter he shall pass such 
order. on the landlord’s application as he deems fit.’ It is not disputed before 
us that even in a case where the tenant has been found guilty of having com- 
mitted three defaults in the payment of rent, it is within the jurisdiction of 
the Mamlatdar to give him time to pay the arrears of rent to his landlord. 
The power which is conferred by the Legislature upon the Mamlatdar under 
subs. (3) of s. 29 is an unfettered power and this is clear from the words 
tthe Mamlatdar shall...pass such order thereon as he deems fit’. Whether 
the Mamlatdar should grant time or the extension of time to the tenant for 
payment of the arrears of rent to the landlord is a question which the Mamlat- 
dar himself has to answer upon the facts and circumstances of each case, and 
in answering that question the Legislature has left it entirely to his discretion 
to pass such orders as he considers appropriate. Mr. Samant contends that al- 
though the Mamlatdar has got an unfettered power to grant extension of time to 
the tenant even in a case where the tenant has committed three defaults in the 
payment of rent, he has not got a similar jurisdiction where a tenant has 
committed: one default or two defaults. Now, this is a position which it is 
difficult to understand. If the intention of the Legislature in enacting the Act 
is, as it obviously is, that the Mamlatdar should have unfettered jurisdiction 
in the matter of granting relief to the tenant, upon the tenant’s paying up the 
arrears of rent, even if he has committed three defaults, it is not understood 
why the Legislature should have circumscribed that power of the Mamlatdar 
in a case where the tenant has committed only one default or two defanita in 
the payment of rent to the landlord. There is no doubt that under s. 29(3) 
the Mamlatdar would be competent to grant such time as he considers fit to 
the tenant to pay the arrears of rent. the Mamlatdar can do so, we do not 
understand why, in a case where he initially granted time to the tenant within 
which to pay the arrears of rent, he could not subsequently extend the time 
and grant furthe time to the tenant. In this connection, it is important to 
bear in mind thet 8.25(1) does not in terms say that if the tenant faila to 
comply with the initial order made by the Mamlatdar regarding time within 


> 
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which he is called upon to pay the arrears of rent to the lan rd, an 
ejectment shall be made by the Mamlatder. Tho Legisletare has in ore 
stated while enacting sub-s. (1) of s. 25 that if the tenant pays up the arrears 
of rent to his landlord, the Mamlatdar shall, in lieu of making an order for 
ejectment, pass an order directing that the tenancy had not been terminated, 
and thereupon the tenant shall hold the land as if the tenancy had not been 
terminated. But the Legislature has not stated that if the tenant does mot 
comply with the order regarding payment of arrears within a certain time the 
Mamlatdar shall pass an order directing ejectment of the tenant. We have 
no doubt that if the intention of the Legislature had been to circumscribe the 
jorisdiction of the Mamlatdar and to provide that the Mamlatdar shall not 
extend the time once granted by him, they would have made a provision to 
the effect that upon the tenant failing to comply with the order of the Mamlat- 
dar regarding the payment of arrears within a certain time the Mamlatdar 

pass an order of ejectment. But there is no such provision in s. 25(1). 
Therefore, we have no doubt that the Mamlatdar has jurisdiction under the Act 
to enlarge the time originally granted by him under s. 25(1). If the Mamlat- 
dar has got that jurisdiction, the Prant Officer as an appellate authority has 
also got it. That being so, we see no substance in the first point pressed before 
us by the learned advocate Mr. Samant for his client, the landlord. 

So far as the second point is concerned, it also has no force. Mr. Samant 
contends that as the tenant did not appeal from the Extra Aval Karkon’s 
order dated November 19, 1956, by which order he was called upon to hand 
over possession of the land to the landlord, the Prant Officer could not alter 
the said order of the Mamlatdar dated November 19, 1956. Now, if we are to 
accept Mr. Samant’s contention, it would completely nullify the effect of the 
Prant Officer’s order granting 15 days’ time to the tenant with effect from 
May 31, 1957, to pay the arrears of rent to the landlord. If the arrears of 
rent are paid by the tenant, surely he must get relief against forfeiture; and 
if such relief is not to be granted to him simply because he did not appeal 
from the Extra Aval Karkun’s order dated November 19, 1956, the Prant 
Officer’s order would be as good as though it were not passed at all. It is to 
be remembered in this case that the order made by the Extra Aval Karkun 
on November 19, 1956, had no independent existence, that is to say, existence 
independent from his earlier order dated October 80, 1956. The two orders 
were inter-related and the latter order followed the former. That being so, 
if the former order dated October 30, 1956, passed by the Extra Aval Karkun 
was modified or reversed or varied, it would not avail the landlord to say that 
the latter order, namely, the order dated November 19, 1956, should be given 
effect to. ‘ 

In this case, a principle which we might, with advantage, follow by way of 
analogy was laid down by the Calcutta High Court in Talebalt v. Abdul Asie’. 
It was held by their Lordships of the Calcutta High Court that an appeal from 
a preliminary decree was not incompetent if-the final decree was made before 
the appeal was presented and that in such a case it was not necessary for the 
party aggrieved by the preliminary decree to appeal against the final decree, 
although the final decree, apart from its being based on the preliminary decree, 
was otherwise correct. The same view was taken by the Bombay High Court 
in Baswant v. Kallappa®. By analogy it must follow that since the Extra Aval 
Karkun’s order dated November 19, 1956, had no existence apart from his 
earlier order dated October 30, 1956, once the order dated October 30, 1956, 
was varied or modifled, the subsequent order dated November 19, 1956, must 
stand rescinded in the light of the said variation or modification. 

Apart from what has been stated above, it is important to bear in mind, and 
this is material in an application under art. 227 of the Constitution, that this 
point was not raised by the petitioner-landlord in his revision application be- 
fore the Bombay Revenue Tribunal. This by itself would Be a sufficient rea- 


1 (1929))1. L. R. 57 CaL 1018, r. ». 2 (1087) 40 Bom! LR, 164, 
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son for us to reject this particular contention of his at this late stage. How- 
ever, upon merits also, as I have just stated, the contention has no substance. 

The last point raised by Mr. Samant is also a point without substance. 
Mr. Samant contends that the Prant Officer in giving 15 days’ time to the 
tenant with effect from May 31, 1957, within which to pay up the arrears of 
rent to the landlord, did not exercise his discretion judicially. In our view, 
the discretion was exercised for good reasons. This is a case in which the 
petitioner-landlord went to the Extra Aval Karkun with allegations which 
were found untrue. He had the hardihood to say before the Hxtra Aval Kar- 
kun in his application that the tenant had defaulted in the payment of rent 
for the years 1952-53 and 1958-54. This allegation was found without sub- 
stance by the Extra Aval Karkun, who came to the conclusion that the rent 
was paid for the years 1952-58 and 1953-54 and that even for the year 1954-55 
it was not true that the tenant had not paid the rent, but that the fact was 
that the payment was made a little late. Upon these circumstances, which in 
our view were properly appreciated by the Prant Officer, he decided quite 
rightly to give 15 days’ time with effect from May 31, 1957, to the tenant 
within which to pay the arrears of rent. 

The result, therefore, is ‘that all the three contentions raised before us by 
Mr. Samant are without substance. The application must, therefore, fail and 
be rejected with costa. : 

: Application rejected. 


Before Mr. Justice Vyas and Mr. Justice Tambe. 
SATYANARAYAN SHRISHANKAR MARWADI 


i v. ' 
VITHOBA TATYA NANDARKAR.* , 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 14, 24—Land- 
lord seeking to eject tenant for acte of destruction and permanent injury to lend— 
Whether landlord must give two separate notices to tenant under s. 14 and s. 24 
respectively—Landlord whether absolved from giving notice to tenant under s. 24 
tf notice given under s. 14—Landlord by notice under s. 14 calling upon tenant to 
hand over possession of land upon expiry of three months from date of ts recetpt— 
Whether such notice vaid—Valdity of notice under a. 14 terminating tenancy forth- 

* with by such notice. 

Under the Bombay Tenancy and Agricultural Lands Act, 148, when a landlord 
seeks to eject the tenant upon the ground that the tenant had done acts of destruction 
and permanent injury to the land, he must give two seperate notices to the tenant, 
one under s. 14 of the Act intimating to him that he had done an act which was 
destructive of or permanently injurious to the land, and another under s. 24 of 

- the Act after the expiry of three months from the date of the first notice Le. after 
the tenancy of the tenant had terminated, spectfying the act of destruction or injury 
and intimating to the tenant that if he failed within a period of one year from the 
date of the receipt of the notice to restore the land to the condition in which it 
was before the act of destruction or injury was done to it, he would be ejected from 

By a notice under s. 14 of the Act the landlord can only communicate to his 
tenant his decision to terminate his tenancy after the lapse of three months from 
the service of the notice. If the landlord goes beyond it and calls upon the tenant 
to do something which the landlord is not entitled to ask the tenant to do under the 
provisions of s. 14, e.g. calls upon the tenant to hand over possession of the land to 
him upon the expiry of three months from the date of receipt of the notice then, 
in so far as he calls upon the tenant to do something which he cannot ask him to 
do under s. 14, the notice is an invalid notice. A notice under s. 14 does not termi- 
nate a tenancy forthwith Le. with effect from the date of its receipt and, therefore, 


"Decided, July 34, 1958. Special Civil Application No. 1060 of 1958. 
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a notice under a, 14 would also be invalid if it tells the tenant distinctly that by that 
notice itself his tenancy is terminated. f 


Tas facts appear in the judgment. 


V. D. Malpani, for the petitioner, 
8. G. Patwardhan, for opponent No. 1. 


Vyas J. This is an application under arts. 226 and 227 of the Constitution 
of India by the petitioner Satyanarayan Shrishankar Marwadi, wherein the 
petitioner has prayed for the quashing of the order passed by the Bombay 
Revenue Tribunal on November 8, 1957, by which order-the Tribunal confirm- 
ed the order made by the Prant Officer on July 8, 1957. It may be noted that 
the Prant Officer by his order dated July 3, 1957, had confirmed the order 
of the Mamlatdar dated January 31, 1957. 

This application raises a question under ss. 14 and 24 of the Tenancy Act, 
and the question is this: where a landlord seeks to eject the tenant upon the 
ground that the tenant had done acts of destruction and permanent injury to 
the land, must he give two separate notices to the tenant, one under s. 14 and 
the next one under s. 24? In other words, can a landlord start a proceeding 
under s. 24 for ejectment of the tenant without having given him in the first 
instance a notice under s. 14, or, if a notice under s. 14 is given by him, is he 
absolved from giving a notice under s. 241 This question arises in the follow- 
ing circumstances: Sree Pee ee 

The petitioner contends that he is the owner of the land comprised in 
8. Nos. 1047 and 1247 of Mangalvedha, District Sholapur. Opponent No. 1 
Vithoba Tatya Nandarkar is a tenant of this land. The petitioner says that 
in order to prevent soil erosion and also in order to drain off the excess of 
rain water he had constructed certain ‘bunds’ and ‘tals’ upon his land. It 
is the petitioner.’ case that opponent No. 1-tenant destroyed these ‘bunds’ and 
‘tals’ by doing ploughing operations upon that portion of the land also. Then 
the petitioner says that opponent No. 1 constructed a new ‘tal’ in front of the 
outlets and thereby diverted the flow of the rain water. These acts of oppo- 
nent No. 1, says the petitioner, resulted in reducing the fertility of the soil 
and increasing the chances of soil erosion. These acts were, therefore, des- 
tructive of the land and had caused permanent injury to it. Upon these facts, 
says the petitioner, he gave a notice to opponent No. 1 on June 17, 1954. In 
the said notice he specified the acts of destruction of the land and injury -to 
the land, that were done by opponent No. 1. The petitioner says that by the 
said notice, which was given by him under s. 14 of the Tenancy Act, he ter- 
minated the tenancy of opponent No. 1. Notwithstanding’ the termination of 
his tenancy, opponent No..1 failed to restore possession of the land to the 
petitioner and. therefore, the petitioner made an application before the Mam- 
latdar, being Tenancy Case No. 294 of 1956, to obtain possession of the land 
from opponent No. 1. The Mamlatdar took the view that the notice which 
was given by the petitioner on June 17, 1954, was a notice under s. 24 of the 
Tenancy Act, that a separate notice under s. 14(1)(b) of the Act was neces- 
sary, but had not been given by the petitioner to opponent No. 1, and that, 
therefore, the petitioner was not entitled to obtain possession of the land from 
opponent No. 1. Accordingly, he rejected the petitioner’s application for pos- 
session. From that order of rejection passed by the MamJatdar on January 
81. 1957, the petitioner went in appeal before the Prant Officer. The Prant 
Officer observed : 

“Section 24 speaks of one year’s notice while s. 14 prescribes three months notice. 
The appellant combined these two notices into one and applied for possession. The 
Mamlatdar, therefore, rightly dismissed the application.” X 
Thus, the Prant Officer also agreed with the view of the Mamlatdar that a 
separate notice under s. 14(1)(b) ought to have been given bv the petitioner, 
but was not given by him, and accordingly he also dismiaséd the anpeal of the 
petitioner. This he did by his order dated July 3, 1957. From this order of 
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the Prant' Officer the ‘petitioner went in revision before ‘the Revenue Tribunal 
and the Revenue Tribunal rejected the revisional application. It is from this 
order of the Revenue Tribunal that the petitioner has filed the present appli- 
cation under arts. 226 and 227 of the Constitution of India. 


It would appear that all the Courts below took the view that the notice dated 
Jyne 17, 1954, which was given by the petitioner to opponent No. 1 was not 
a proper notice. Now, reading s. 14 and s. 24 of the Act, we have no doubt 
that the Legislature, while enacting these sections, clearly contemplated that 
two notices were necessary to be given by a landlord to his tenant in a case 
where a landlord seeks to eject the tenant upon the ground that the tenant 
had done acts of destruction and/or permanent injury to the land. If we 
turn to s. 24, it opens with the words 

“Where any tenancy of añy land held by any tenant is terminated on the ground 

that the tenant has done any act which is destructive or permanently injurious to the 
land.” 
Having used these words, the Legislature went on to say in s. 24: ‘fno pro- 
ceeding for ejecitment against such tenant shall lie”. It is clear, therefore, 
that before a proceeding for ejectment under s. 24 of the Act can lie against a 
tenant, there should have taken place a termination of the tenancy of the 
tenant by a notice under s. 14 of the Act. In the Tenancy Act there is only 
one section which deals with the termination of tenancies and that section is 
8. 14; and it is clear upon the reading of the plain language of s. 24 that before 
a proceeding for ejectment can be taken by a landlord against his tenant, 
there should already have taken place a termination of the tenant’s tenancy 
by a notice under s. 14. The important words in s. 24 are the words ‘‘such 
tenant’’. There is no doubt that the words ‘‘such tenant’? mean the tenant 
against whom there has already been issued a notice of termination of tenancy 
under s. 14 of the Act by his landlord. It ig, therefore, clear that the Act 
contemplates two notices, one under s. 14, that is to say, a notice terminating 
the tenancy of the tenant, and the other one under s. 24, that is, a notice about 
a proceeding to eject the tenant. This is also evident from the language used 
by the Legislature in s. 24. Section 24 says: 

“Where any tenancy of any land held by any tenant is terminated on the ground 
that the tenant has done any act which is destructive or permanently injurious to the 
land, no proceeding for ejectment against such tenant shall He wnlesa and until the 
landlord has served on the tenant a notice in writing specifying the act of destruction 
or injury complained of and the tenant fails within a period of one year from the service 
af notice to restore the land to the condition in which it was before such destruction or 


injury.” 
The important words are: ‘‘where any tenancy.. .is terminated..., no pro- 
ceeding for ejectment...shall lie...” It is clear, ‘therefore, that the termina- 


tion of tenancy must precede the commencement of a proceeding for ejectment. 

In the present case, the petitioner gave only one notice to opponent No. 1, and 
that, in our view, was a notice under s. 14. I shall presently point out that 
even this notice, namely, the notice under s. 14, was a defective notice. For 
the present, suffice it to say that in this case the landlord gave only one notice’ 
and that was a notice under s. 14; he did not give another notice, namely, a 


notice under s. 24, prior to the proceeding for ejectment, which he started on 
June 20, 1956. 


The learned advocate Mr. Malpani appearing for the petitioner-landlord con- 
tends that the notice dated June 17, 1954, which was given by his client to 
opponent No. 1, was a notice under both the sections, namely, ss. 14 and 24 of the 
Act. Mr. Malpani says that the Legislature, while enacting s. 24, did not con- 
template a separate notice, ie., a notice distinct from a notice under a. 14, 
before the institutien of a proceeding for ejectment. Upon the reading of the 
section, it is impossible to accept the contention of Mr. Malpani. If the 


lature had intended that a notice of termination of tenancy under s. 14 would 
L. R, 11 
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also be a notice for ejectment, the Legislature wonld not have said: 


“no proceeding for ejectment against such tenant shall lie unless and until the 
landlord has served on the tenant a notice in writing specifying the act of destruction 
or injury complained of and the tenant fails within a period of one year from the service 
of notice to restore the land to the condition in which it was before such destruction or 
injury.” 

In that case, the Legislature would have stated : ° 

“where any tenancy of any land held by any tenant is terminated on the ground that 
the tenant has done any act which is destructive or permanently injurious to the land, 
no proceeding for ejectment against such tenant shall He until after:the expiry of one 
year from the service of notice of termination of the tenancy.” 

But such are not the provisions of s. 24. Besides, as Mr. Malpani himself has 
fairly pointed out, a notice upon the ground of destruction of land or per- 
manent injury to the land, which is required to be given under s. 14, is not 
required to specify the act of destruction or injury complained of. Now, this 
itself would clearly suggest that two distinct notices are contemplated by the 
Legislature before a tenant could be ejected from the land upon the ground of 
destruction or permanent injury caused by him to the land. In the first 
instance, a notice under s. 14 should be given to the tenant, intimating to him 
that he had done an act which was destructive of or permanently injurious to 
the land, and after the expiry of three months from the date of that notice, i.e., 
after the tenancy of the tenant is terminated, another notice under s. 24 spect- 
fying the act of destruction or injury should be issued against the tenant, inti- 
mating to him that if he fails, within a period of one year from the date of 
receipt of that notice, to restore the land to the condition in which it was before 
the act of destruction or injury was done to it, he would have to be ejected from 
the land. It is impossible to accept the contention of Mr. Malpani that the 
Legislature intended to combine two notices into a single notice. In the pre- 
nent case, only one notice was given by the petitioner-landlord, and that was a 
notice under s. 14 of the Act; he did not give any notice under s. 24 of the Act 
A filling a proceeding for ejectment on June 20, 1956, against opponent 

o. 1. 

The Revenue Tribunal in their order dated November 8, 1957, stated two 
grounds for holding that the notice given by the landlord to the tenant in this 
case was not a valid notice. One of the grounds, in the words of the Tribunal, 
as: 

“Tf the landlord noticed that his land was not restored to its original condition 
within one year from the service of his first notice, he should have given another notice 
under section 14(b).” 

This would suggest that the view taken by the Tribunal in respect of the notice 
dated June 17, 1954, which was given by the landlord to the tenant was that 
it was a notice under s. 14 of the Act. This was a correct view to take. But 
the Tribunal was wrong when it said that the landlord should have given 
another notice under s. 14(b). As I have stated above, the Legislature con- 
templated two separate noticea, one under s. 14 and another under s. 24 of the 
Act. It was not necessary for the landlord to give another notice under 
s. 14(b) to the tenant before starting a proceeding for ejectment of the tenant. 

The next ground upon which the Tribunal held that the notice was a bad 
notice was expressed in these words: 

“The landlord cannot, however, claim posseasion until one year has passed. A 
period of one year is given under section 24, in order that the tenant may repair the 
land and restore it to the original condition. So, apart from any other question, the 
notice itself does not comply with the provisions of section 24” 

This view of the Tribunal was a correct view of a notice under s. 24. It is 
clear from the provisions of s. 24 that if the destruction or permanent injury 
caused by the tenant to the land is repaired, and if the land is restored to its 
original condition within one year commencing from he date of receipt of a 
notice under that section, the possession of the land could not be claimed by 
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the landlord upon the ground of destruction or injury to the land.“ Before the 
landlord could succeed in his proceeding for ejectment, it must be established 
by him that the tenant had failed to restore the land to ita original state with- 
in one year from the date of service of the notice to be given to him under 
s. 24. The point we wish to emphasise is that a notice under s. 14 is only 4 
notice of termination of tenancy. Upon the termination of the tenancy, how- 
ever, the landlord does not become entitled to posseasion automatically. He 
must next ask for possession, and for that purpose the Legislature has provided 
a procedure under s. 24. Before obtaining possession the landlord must give 
a notice under that section (s. 24), and only if the land is not restored to its 
ofiginal state within one year of the receipt of that notice, would he be’ 
entitled to the possession. 

The notice which was given by the landlord in this case on June 17, 1954, 
was a defective notice. Section 14 provides: 

“Notwithstanding any agreement, usage, decree or order of a Court of law, the 
tenancy of any land held by a tenant shall not be terminated unless such tenant.. 

Provided that rio tenancy of any land held by a tenant shall be terminated on any 
of the grounds mentioned in this sub-section, unless the landlord gives three months’ 
notice in writing intimating the tenant his decision to terminate the tenancy. and the 
ground for such termination.” 
The important words in the proviso are the words ‘‘intimating the tenant his 
decision to terminate the tenancy and the ground for such termination”. It 
is clear, therefore, that what the Legislature contemplated while enacting a. 14 
was that the notice to be given under this section must contain an intimation 
by the landlord to the tenant that the landlord had arrived at a decision to 
terminate the tenancy of the tenant after three months from the date of receipt 
of the notice. In other words, by a notice under s. 14 the landlord could only 
communicate to his tenant his decision to terminate his tenancy after the lapse 
of three months from the service of the notice. If the landlord goes beyond 
it and calls upon the tenant to do something which he (the landlord) is not 
entitled to ask the tenant to do under the provisions of s. 14, then, in so far 
as he calls upon the tenant to do something which he cannot ask him to do 
under s. 14, the notice is an invalid notice. Now, if we turn to the notice in 
this casé, it would appear that the landlord called upon the tenant to hand 
over possession of the land to him upon the expiry of three months from the 
date of receipt of the notice. This the landlord was not entitled to ask for 
under the provisions of s. 14, and upon this ground we must agree with the 
view of the Tribunal that the notice was an invalid notice. I have already. stat- 
ed above that so far as the notice under s. 24 of the Act is concerned, the land- 
lord did not give any such notice to the tenant. 

There is another reason also why we must hold that the notice given by the 
landlord to the tenant on June 17, 1954, was an invalid notice. Under a. 14, 
a notice could only terminate the tenancy upon the expiry of three months 
from the date of service of the notice. A notice under s. 14 does not terminate 
a tenancy forthwith, that is to say, with effect from the date of receipt of the 
notice itself. This is clear enough from the language of the section itself and 
no more comments are necessary upon this point. If we turn to the notice 
given im this case, it did not intimate to the tenant-opponent No. 1 that his 
tenancy would be terminated after the expiry of three months from the date 
of service of the notice. It told him distinctly that by the.notice itself his 
tenancy was terminated. This is, thérefore, a case of ‘‘termination forthwith’’ 
by the very act of giving a notice on June 17, 1954. Upon this ground also the 
notice given by the petitioner to opponent No. 1 was an invalid notice. 

The result, therefore, is that the landlord has failed to comply with the sta- 
tutory requirement of s. 24 of the Act, namely, the requirement that even if a 
notice of termination of tenancy under ‘s. 14 is given to the tenant, another 
notice under 8. 24 m be given to him intimating to him that in case he failed 
to restore the land to ifs original condition within one year from the date of 
service of that notice, he would have to be ejected. The landlord has also fail- 
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ed to comply with the statutory requirement of a notice under s. 14 itself, in 
that beyond terminating the tenancy by that notice he went further and asked 
for possession of the land from the tenant upon the expiry of three months 
from the date of receipt of that notice. Besides, the landlord sought to termi- 
nate the tenancy of the tenant by the very notice itself which also he could not 
do. The notice dated June 17, 1954, being thus an invalid notice upon various 
grounds, the landlord’s application for ejecting the tenant was rightly dis- 
missed by all the Courts below, though, as I have stated above, the view which 
they took of the notice was an incorrect view. 
This application must accordingly fail and be rejected with costs. 
Application rejected. 


CRIMINAL APPELLATE. 


Before Mr. Justice Datar and Mr. Justice Tarkunde. 


THE STATE v. MAHOMEDKHAN NAVRANGKHAN.* 

Foreigners Act (XXVI of 1946), Secs. 2(a), 13, 3, 14—Foreigners Order, 1948, Para. T— 
Accused, a natural born British subject, entering India on Pakistan passport on July 
12, 1956—Visa obtained by assused valid for certain period after entry into India— 
Accused failing to leave India after expiry of such period—Whether accused a foreign- 
er, when he entered India, within s. 2(a) of Act before its amendment—Accused whe- 
ther had contravened para. 7 of Order—Words “sald period” in para. 7 whether refer 
to period mentioned in visa. 


The accused who was a natural born British subject within the meaning of s. 2(a) (1) 
of the Foreigners Act, 1946, (before the section was amended by the Forelgners 
Laws (Amendment) Act, 1957) entered India on July 12, 1956, on a passport obtained 
from the Government of Pakistan. He had obtained a visa from the High Com- 
missioner for India in Pakistan which was valid for three months from the date of 
entry into Indian territory. The accused did not leave India after the expiry of this 
period and he was thereupon prosecuted for an offence under s. 14 of the Foreigners 
Act, 1948, for having contravened para. 7 of the Foreigners Order, 1948, and s. 13 
of the Act:— 

Held, that the accused was not a foreigner when he entered India on July 12, 1956, 
as defined in s. 2(a)(i) of the Act as it stood then and therefore he was not obliged 
to comply with the provisions of para. 7 of the Order. 

Union of India v. Hasenali; referred to. 

The words “the said period” occurring in para. 7 of the Foreigners Order, 1548, 
refer to the period indicated in the permit issued by the Registration Officer and not 
to the period mentioned in the vise. 


Tem facts appear in the judgment. 


Y. F. Chandrachud, Government Pleader, for the State. 
Y. J. Desai (appointed), for the accused. 


Dataz J. This is an appeal filed by the State of Bombay against the order 
of acquittal passed by the Judicial Magistrate, First Class, Ankleshwar, in 
Criminal Case No. 996 of 1957. . 

The case of the prosecution was that the present respondent Mahomedkhan 
Navarangkhan is a foreigner being a national of Pakistan. As such national 
he obtained a passport from the Government of Pakistan at Karachi on June 
9, 1952, which was valid upto June 9, 1957. a 

On July 3, 1956, he applied for visa for India to enable and authorise him 
to enter the Indian territory to see his father and other relatives in the State 

*Decided, Saptember 958. Criminal Magistrate, First Olas, 
Appeal No. 340 of 1958, ‘gaia tho order of. Oriminal Case Nov 996 of 1957. 
acquittal pamed by L. N. Bhatt, Judicial 1 (1954) 56 Bom, L. R. 552 


war, in 
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of Bombay. The High Commissioner for India in Pakistan granted him visa 
of the category ‘O’ being No. 49900 and dated July 8, 1956. It was stated 
in the visa that it was valid for three months from the date of entry, which 
meant that the respondent, in whose favour it was issued, was to remain in 
India for a period of three months from the date of his arrival on the Indian 
territory. The respondent entered India on July 12, 1956, and accordingly he 
was allowed to stay in India till October 11, 1956. But he did not leave India 
evtn after October 11, 1956. 

On June 21, 1957, the District Police Superintendent, Broach, gave him a 
notice stating that in spite of the last date of the visa obtained from the High 
Commissioner for India in Pakistan, he was illegally staying in Bharat, and 
he was therefore ordered to quit Bharat within one month from the date of 
the receipt of the notice, failing which legal steps would be taken against him 
in a Court of law and thereafter he would be deported from India. This 
notice was served upon the respondent on June 22, 1957. 

Even after the period mentioned in the notice expired, the respondent did 
not leave India. Hence, the Police sub-inspector of Ankleshwar filed a com- 
plaint on July 31, 1957, against the respondent stating that he was a foreigner 
under s. 2(a) of Foreigners Act of 1946 and that he had not left Bharat in 
spite of the notice served on him on June 22, 1957, and had continued to stay 
in Ankleshwar (Bharat) illegally in spite of the expiry of the notice and 
had therefore committed a breach of r. 7 of the Foreigners Order, 1948, and 
s. 13 of the Foreigners Act, 1946, and thus committed an offence punishable 
under s. 14 of the Foreigners Act, 1946. 

The Judicial Magistrate, before whom the case came up for trial, framed a 
charge against the respondent as follows :— 

“That you on or about the 25th day of July 1957 at Ankleshwar being a foreigner 
entered into India under the authority of ‘C’ Visa No. 49900 dated July 3, 1956 on July 
12, 1956 and were permitted to stay in India upto October 11, 1956 but you did not 
leave India even after the DSP. Broach gave you notice which was served on you on 
June 22, 1957, and thereby contravened r. 7 of the Foreigners Order, 1948 and also 
s. 18 of the Forelgners Act, 1948, and thereby committed an offence punishable under 
s. 14 of the Foreigners Act, 1948.” 

The respondent resisted the charge. His defence was that he was not a 
national of Pakistan but was a citizen of India. He was born at Ankleshwar 
and was officiating as Talathi till 1951 when he resigned from his office. Then 
he started business, but due to loss in the business he had to stop it in a short 
time. Thereafter he could not secure a good job or any good business and 
in search of good service and for a short time he went to Pakistan (Karachi). 
He did not go to Pakistan permanently. He had no reason, except for service, 
in going to Pakistan. After going to Pakistan, he found that it was not suit- 
able for him to stay there. He intended to come back to Bharat in a short 
time; and when he made movements to return to Bharat, he was informed that 
it was impossible to return to Bharat, unless -he obtained the passport of 
Pakistan for returning to Bharat. At last he obtained the passport from 
Pakistan. Thereafter, he applied for visa. He further says that he was not 
informed that he would be considered as national of Pakistan when he obtained 
the passport and the visa from his agent in Pakistan. The agent had taken his 
signature on the blank forms and he filled up all the particulars according to 
his (agent’s) wish and he was not made aware of the particulars written by 
the agent and if it was stated that he was a national of Pakistan in the appli- 
eation for visa, that fact was mentioned in the application without his know- 
ledge and no such declaration was ever made by him. 

The learned Magistrate, on appreciation of the evidence led before him, held 
that the respondent was born in India in 1921 or 1922, that he served as a 
Talathi from 1944 till 1951 in the District of Broach and that he left India 
either towards the end of 1951 or in early 1952. He also held that the prose- 
cution had not praved that the respondent migrated from India to Pakistan 
with the intention of residing and settling in Pakistan and that therefore art. 7 
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of the Constitution did not apply and in view of art. 5 of the Constitution, 
the respondent was a citizen of India and not a foreigner. Accordingly, on 
November 30, 1957, he acquitted the respondent of the offence with which he 
had been charged. 

The State has now come to this Court in appeal against the order of 
acquittal. A 

The learned Government Pleader, who appears for the State, contended that 
even from what had been stated by the respondent in his defence at the trial, 
the migration of the respondent from India to Pakistan had been more than 
amply proved. According to the learned Government Pleader ‘migration’ did 
not mean leaving one country for another, with a view permanently to reside 
and settle in the other country. But it only meant leaving one country for 
another with a view to pursue apy normal avocation in the other country. The 
second contention that was raised by the learned Government Pleader was 
that in view of r. 3 specified in Sch. IL of the Citizenship Rules, 1956, made 
under s. 18 of the Citizenship Act, 1955, the fact that the respondent (though 
originally a citizen of India) had obtained a passport on June 9, 1952, from 
the Government of Pakistan shall be conclusive proof of his having voluntarily 
acquired the citizenship of that country before that date, and therefore it was 
not now open to the respondent to contend that he still retained the citizenship 
of India. The learned Government Pleader also drew our attention to the 
declaration made by the respondent in his application for visa before the 
High Commissioner for India in Pakistan, wherein he had stated that he was 
a Pakistani national and that he had migrated from India in August 1948. In 
view of these solemn declarations in the application, contended the learned 
“Government Pleader, the respondent could not be regarded as a citizen of India, 
but was only a foreigner so long as no attempt bad been made by him to show 
that he had been induced to make those declarations either because of some 
fraud or misrepresentation. The learned Government Pleader also pointed out 
‘that in view of the provisions of s. 9 of the Foreigners Act, 1946, the onus of 
showing that he was not a foreigner was entirely upon the respondent, and in 
the absence of any relevant evidence in that behalf it must be held that the 
respondent was a foreigner and therefore guilty of the offence with which he 
was charged. 

In our view, it is not necessary to consider any of these submissions made 
by the learned Government Pleader, as this appeal can be disposed of on the 
ground that the respondent was not a foreigner when he entered India on 
July 18, 1956, as defined in the Act as it then stood and that the facts proved 
by the prosecution in this case do not at all make out any case of the contra- 
‘vention of r. 7 of the Foreigners Order, 1948, or s. 13 of the Act, for which 
the respondent was charged in the trial Court. We have set out the entire 
charge as framed by the learned Magistrate. Indeed it appears the learned 
Magistrate while framing the charges relied upon the averments and the alle- 
gations made by the sub-inspector in his written complaint filed on July 31, 
1957. Both the charge and the written complaint refer to the contravention 
of r. 7 of the Foreigners Order, 1948, and also s. 13 of the Foreigners Act. 
Section 18, so far as material, states that any person who fails to comply with 
any direction given in pursuance of any such order (made under the provi- 
gions of the Act) shall be deemed to have contravened the provisions of the 
Act. The orders referred to in s. 13 are those orders which the Central Gov- 
ernment may make in the exercise of their power conferred upon them by s. 3 
‘of the Foreigners Act, 1946. Section 3(1) of the Act says that i 

“The Central Government may by order make provision, either generally or with 
respect to all foreigners or with respect to any particular foreigner. ..for prohibiting, 
regulating or restricting the entry of foreigners into India or their departure therefrom... 

(2) In particular and without prejudice to the generality of the foregoing power, 
orders made under this section may provide that the forelgner... 

fe) shall not remain in India or in any prescribed area theņetn...” 

Under s. 12 of the Act, it seems, the Central Government has been authorised 
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to delegate its powers under s. 3 to any authority subordinate to it. Section 
12 reads: . 


“Any authority upon which any power to make or give any direction, consent or 

permission or to do any other act is conferred by this Act or by any order made there- 
under may, unless express provision is made to the contrary, In writing authorise, 
conditionally or otherwise, any authority subordinate to it to exercise such power on 
ity, behalf...” 
From the wording of s. 13 mentioned above, it is clear that it refers to the 
non-compliance of a direction given in pursuance of any order made by the 
Central Government under s. 3 or by any authority subordinate thereto under 
8.12 of the Act. It is for this reason that the learned Government Pleader relied 
more upon the reference to the contravention of r. 7 of the Foreigners Order, 
1948, than upon the reference to s. 18 in the charge. It is only when there is 
an order of a competent authority under the Act that the question of any 
direction being given in pursuance thereof can arise. Therefore, the only 
question that falls to be considered is whether there was any order the contra- 
vention of which amounted to an offence punishable under s. 14 of the Act. 
The prosecution, as is clear from the complaint and the charge, relies upon the 
contravention of only para. (rule) 7 of the Foreigners Order, 1948. The 
Foreigners Order, 1948, was made by the Central Government in the exercise 
of its powers conferred by s. 3 of the Foreigners Act, 1946. Paragraph 7 
(mentioned as r. 7 in the charge) of the Foreigners Order states that: 

“Every foreigner who enters India on the authority of a Visa issued in pursuance 
of the Indian Passport Act, 1920 (XXXIV of 1920) shall obtain from the Registration 
Officer having jurisdiction,...a permit indicating the period during which he is authorised 
to remain in, India and shall, unless the period indicated in the permit is extended by 
the Central Government, depart from India before the expiry of the said period; and 
at the time of foreigner’s departure from India the permit shall be sirrendered by 
him to the Registration Officer having jurisdiction at the place from which he departs.” 
The wording of this paragraph makes it clear that before there could be any 
contravention of the provisions thereof it must be shown that the person who 
entered India was a foreigner.and that having entered India he failed in the 
first instance to obtain a permit from the requisite authority indicating the 
period during which he was authorised to remain in India and thereafter fail- 
ed to depart from India before the expiry of the said period. If so, then the 
question arises, was the respondent a foreigner on July 12, 1956, when he en- 
tered India? As s. 2(a) of the Foreigners Act, 1946, stood on that date, 
‘foreigner’? was defined as meaning a person who 

“(4) is not a natural-born British: subject as defined in sub-sections (1) and (2) of 
section 1 of the British Nationality and Status of Allens Act, 1914, or 

(H) has not been granted a certificate of naturalisation as a British subject under 
any law for the time being in force in India, or 

(iH) is not a citizen of India.” 

It is not disputed, and indeed it cannot be disputed in view of the evidence 
on the record and the finding of the learned Magistrate, that the respondent 
was at the material time a natural born British subject within the meaning of 
B. 2(a)(4) of the Foreigners Act of 1946. Therefore, even assuming that the 
respondent was not a citizen of India, still he was not a foreigner as defined 
in the Act inasmuch as he was a natural born British subject within the mean- 
ing of s. 2(a) (4) of the Act. 

The learned Government Pleader tried to constrne the three clauses of the 
definition as meaning that if a person was not a citizen of India, then even 
though he was a natural born British subject or had obtained a certificate of 
naturalization as required by cl. (4) or by eL eas s. 2(a) of the Act, he 
must nevertheless be deemed to be a foreigner e do not think that it is 
possible to put any such construction upon the three clauses mentioned in the 
definition. In Unjon of India v. Hasanali’ it was held that the Foreigners 
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Act, 1946, did not authorise the Government to extern all non-citizens and the 
only person who could be externed under the provisions of the Act was a 
person who was a foreigner as defined by the Act. In the course of the judg- 
ment the learned Chief Justice observed that it is possible for a person not 
to be a citizen and yet not to be a foreigner within the meaning of the Act. 

It may be noted that s. 2(a) of the Foreigners Act, 1946, was amended by 
the Foreigners Laws (Amendment) Act, 1957, which came into force on 
January 19, 1957. By this Amendment Act, cls. (4) and (#) in s. 2(a) wete 
deleted and ‘‘Foreigner’’ was defined as meaning only a person who was not 
a citizen of India. But this Amendment Act came into force long after the res- 
pondent entered India. We have to determine whether the respondent was a 
foreigner by reference to the definition as it was in foree when he entered 
India; and in view of the undisputed position that he was a natural born Bri- 
tish subject within the meaning of s. 2(a), cl. (i), of the Act, it must be held 
that he was not a foreigner and therefore not obliged to comply with the pro- 
visions of para. 7 of the Foreigners Order, 1948. Further even assuming that 
the respondent was a foreigner on the date of his arrival in India, it is not 
clear in what respect there has been any contravention of para. (rule) 7 of 
the Foreigners Order, 1948. It is not the prosecution case that the ond- 
ent contravened the provisions of para. (rule) 7 in that he failed to obtain 
from the Registration Officer a permit indicating the period during which he 
was authorized to remain in India. It is also not the gravamen of the charge. 
It is also not disputed that there was no permit ever obtained by the respond- 
ent from the Registration Officer. The learned Government Pleader suggests 
that there was a failure on the part of the respondent to depart from India 
before the expiry of the said period as mentioned in para. (rule) 7 of the 
Foreigners Order, 1948, and therefore there was a contravention of the pro- 
visions of the said paragraph. We cannot accept this suggestion. The words 
‘‘the said period” occurring in the paragraph must refer to the period indi- 
cated in the permit. When there was no permit and when failure to obtain 
such permit was never made the ground of the present complaint, we do not 
see how any failure to depart from India before the expiry of the period imdi- 
cated in such permit could ever occur and could be made the basis of the com- 
plaint as suggested by the learned Government Pleader. 

The learned Government Pleader further suggested that even though it was 
true that no permit had been obtained by the respondent from the requisite 
authority and failure to obtain such permit had not been made the subject- 
matter of the present complaint or the charge, all what para. (rule) 7 mention- 
ed was that the foreigner should depart from India before the expiry of the 
period mentioned in the visa itself. In other words, the contention of the 
learned Government Pleader was that the ‘‘period’’ referred to in the pare- 
graph was the period mentioned primarily in the visa and that such period 
had only to be restated in the permit. If, therefore, there was no departure 
from India before the expiry of the period mentioned in the visa, there was 
contravention of the provisions of para. 7 of the Foreigners Order, 1948, which 
was made punishable under s. 14 of the Act. We do not think that this con- 
tention is right. The paragraph expressly refers to the period indicated in 
the permit and not to the period mentioned in the visa. The visa only men- 
tions that it is valid for three months from the date of entry in India. The 
date of the issue of visa and the date of entry in India cannot in most cases 
be the same. It is only when a foreigner enters India, that para. 7 of the 
Foreignera Order, 1948, makes it incumbent upon him to approach the Regis- 
tration Officer and obtain a permit from him indicating the period during 
which he is authorised to remain in India. This period obviously has to be 
computed from the date of his entering India which is known only after he 
arrives in India. = 

Then it was further argued that the notice which was issued by the District 
Police Superintendent of Broach on June 21, 1957, was in the nature of a 
direction given in pursuance of a valid order and the contravention thereof 


1958.] STATH v. MAHOMEDKHAN (4.C.J.}—Datar J. ` 169 


was contravention of the provisions of the Act in view of s. 18 of the Act. It 
is true that the Central Government could delegate ita powers under s. 8 to any 
authority subordinate to it. The Notification S.R.O. No. 1562 issued by the 
Government of India, so far as material, states that in exercise of the powers 
conferred by cl. (i) of art. 258 of the Constitution, the President with the 
consent of the Government of Bombay hereby entrusts to that Government 
the functions of the Central Government in making orders of the nature spe- 
ciffed*in cL (o) of subs. (2) of s. 3 of the Foreigners Act, 1946 (XXXI of 
1946) in respect of foreigners other than enemy foreigners as defined in the 
Enemy Foreigners Order, 1989, subject to the following conditions namely :— 
“(1) that notwithstanding this entrustment the Central Government may itself exer- 
cise the said function either generally or in any particular case or class of cases, and 
(2) that the State Government shall not exercise the said function In a manner 
inconsistent with any orders which have been, or may hereafter be, issued by the 
Central Government under the seid Act.” 
In view of this Notification we can proceed on the basis that the State Govern- 
a has got the power of making appropriate order under s. 3(2)(c) of the 

t. 

But so far as the record of the present case stands, we do not find any such 
order produced on behalf of the prosecution. The learned Government Pleader 
contends that inasmuch as a notice was issued to the respondent by the District 
Police Superintendent of Broach that notice must have been given only in 
pursuance of a valid order of the State Government. It is not possible to 
accept this contention. In the first place, there is no reference to any such 
order in the notice given by the District Police Superintendent of Broach; nor 
is there any mention of any guch order either in the written complaint or in 
the charge. What is mentioned in the charge is only the notice of the District 
Police Superintendent. In the absence of any reference to any order of the 
State Government in the evidence of the present case, it is impossible to hold 
that the State Government had passed the requisite order and had further 
given directions to the District Police Superintendent of Broach to give the 
notice which he issued on June 21, 1957. Besides, the evidence on record does 
not show and the complaint and the charge do not even mention that the order 
of the State Government (if it existed) was brought to the notice of the 
respondent before he was charged with contravention thereof or of any direct- 
ion given in pursuance thereof, It must, therefore, be held that the respond- 
ent was neither guilty of any contravention of the provisions of para. (rule) 
7 of the Foreigners Order, 1948, nor of the provisions of s. 13 of the Foreigners 
Act, 1948, ae TERES 

The learned Government Pleader made a grievance that the points upon 
which we are disposing of the appeal were entirely new and we should not, 
therefore, consider and give effect to them for the first time in appeal. But it 
may be noted that these points suggested themselves to us as we proceeded to 
hear the arguments of the learned Government Pleader and were also urged 
by the learned advocate on behalf of the respondent. These points could be 
considered and disposed of on the facts already proved and admitted in the 
case and the respondent in an appeal against acquittal could support the order 
of acquittal on any grounds available to him if those grounds did not necessi- 
tate any further investigation into facts. 

The result is that the order of acquittal is confirmed and the appeal fails 
and must be dismissed. 

Appeal dismissed: acquittal confirmed. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Gokhale. 
GAJANAN DHUNDIRAJ DESHPANDE 


v. 

SHRIDHAR MORESHWAR DESHPANDE. ig 

Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alenated Lands) Act 

(I of 1951), Secs. 4(1) & (2), 38(1) & (2), 2(g), 3(1)—Central Provinces Land Reve- 

nue Act (II of 1917)—Central Provinces Tenancy Act (I of 1920)—Home-farm land 

held as khudkasht and in possession of persons on date of vesting under Act I of 1951 

—Title of other persons in such land subsisting at time of coming into force of Act— 

Whether title of such persons affected by Act—Dispute as to title to land how to be 
decided, 


Under the Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Ale- 
nated Lands) Act, 1950, where a home-farm land stands in the name of certain per- 
gons as khudkasht land and is in their possession on the date of vesting under the 
Act, the rights and interests of other persons in this land which were subsisting at 
the time of the coming into force of the Act are not affected by the Act but are kept 
intact, and if any dispute arises as to the title to this land, that dispute will have to 
be decided by the civil Court as contemplated under s. 38 of the Act, If, however, 
before the coming into force of the Act the persons in whose name the land stands 
had obtained exclusive title to the land against the other persons who were co-owners 
of the land, by virtue of adverse possession or by relinquishment or otherwise, then 
under s. 4(2) of the Act they would be entitled to retain possession of the land and 
they would become malik makbuzas of the land under s. 38(1) of the Act. 

Chhote Khan v. Mohammad Obedullakhan' and Zamasao v. Hiralal’ distin- 


Rahmatullah Khan v. Mehabirsingh' and Mahadeo v. Yamunabai,' referred to. 
Tue facts appear in the judgment. 


B. H. Mandlekar, for the appellant. 
M. B. Bobde and G. J. Ghate, for the respondent. 


GOKHALE J. These two second appeals are filed by the original plaintiff 
against the dismissal of his two suits by both the lower Courts. The few facts 
which it is necessary to state for appreciating the points involved in these 
appeals are as follows :— 

Moreshwar and Gajanan were brothers and they were co-sharers in two vil- 
lages of Nandora and Tuljapur. It appears that on May 14, 1930, there was a 
partition between these two brothers with respect to the home-farm lands in 
possession of their family, but the proprietorship in respect of these two vil- 
lages was not partitioned. Moreshwar, the elder brother, acted as the lambar- 
dar in both these villages. In 1931 pre-emption proceedings were started by 
Moreshwar with regard to field No. 17 of Nandora. These p lasted 
for five years from 1931 to 1986, and ultimately in January 1936, feld No. 17 
was acquired by Moreshwar as a result of these proceedings. In 1987 a por- 
tion of two acres ont of fleld No. 34/1 situated in mouza Tuljapur was ac- 
quired by Moreshwar in ejectment proceedings against one Wajirkhan. This 
Wajirkhan held at mouza Tuljapur three fields, namely, Nos. 34/1, 36/1 and 
52. Field No. 34/1 consisted originally of 12.60 acres, but as I have already 


*Decided, August 6/7, 1968. Second Ap pee l. haas Nag. 702. 
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stated, two acres out of it were obtained by Moreshwar in ejectment proceed- 

ings against Wajirkhan. Subsequently; by two surrender deeds dated April 
16 1937, and November. 12, 1987, Moreshwar acquired the remaining land in 
field No. 34/1, with the result that field. No. 34/1 came to be recorded as 34/1 
and 84/8. These two fields were known as khari lands. Field No. 16/2 at 
moura Nandora was acquired by Moreahwar in ejectment proceedings on Octo- 
ber 14, 1988, from its tenant Balaji. Then on November 27, 1940, under a 
surrender deed Moreshwar acquired the Bhivesni lands, namely, flelda 
Nos. 86/1 and 52 situated at mouza Tuljapur. As I have already stated, the lands 
at mouza Tuljapur originally were owned by Wajirkhan, and despite the fact 
that Moreshwar acquired all his lands under separate proceedings, there were 
disputes between Moreshwar and Wajirkhan resulting in proceedings under 
s. 145 of the Code of Criminal Procedure. But these disputes were regarding 
khari lands only, that is to say, fields Nos. 34/1 and .34/8 only and they ended 
in favour of Moreshwar on September 6, 19388. So far, therefore, as the chap- 
ter of acquisition of lands by Moreshwar as lambhfdar was concerned, that 
chapter closed in 1940. Moreshwar had two sons, Waman and Shridhar, and 
it appears that Shridhar attained majority sometime before 1942 and he filed 
a suit for partition against Moreshwar and Waman, being Civil Suit No. 17-A 
of 1942. Gajanan, the separated uncle, was, it appears, helping Shridhar in 
this suit and that suit resulted in a compromise. The result of that compro- 
mise was that fields Nos. 16/2 and 17 of the village of Nandora were allotted 
to Waman, while fields Nos. 34/1, 34/8, 36/1 and 62 of mouza Tuljapur were 
allotted to Shridhar. Moreshwar seems to have died on December 27, 1943, 
and the fields which had been allotted to Waman and Shridhar in the partition 
suit came to be respectively entered into their names in the records of the two 
villages. Nothing. happened thereafter till 1952 when Gajanan, the present 
appellant-plaintiff, filed the two suits, being Civil Suits Nos. 62-A of 1952 and 
63-A of 1952. Suit No. 62-A was filed by him against Waman claiming par- 
tition and separate possession ‘of half share in fields Nos. 16/2 and 17 of mouza 
Nandora, and suit No. 63-A was filed by him against Shridhar for partition 
and separate possession of his half share in fields Nos. 84/1, 34/8, 86/1 and 
52 situated at mouza Tuljapur. It is out of these suits that the present two 
appeals have arisen. Second Appeal No. 50 of 1955 having arisen out of ori- 
ginal civil suit No. 62-A of 1952 and Second Appeal No. 49 of 1955 having 
arisen out of civil suit No. 63-A of 1952. As these two appeals raise common 
questions, this Judgment will govern both of them. 

These suits came to be filed by the plaintiff on the basis that being a co- 
sharer with Moreshwar in the two villages of Nandora and Tuljapur, and as 
Moreshwar had obtained these suit flelds by ejectment, surrender and pre- 
emption proceedings, they were held by Moreshwar on behalf of the proprietor- 
ship belonging to himself and the plaintiff, and these flelds came to be entered 
in the name of Moreshwar as his khudkasht lands and the plaintiff was, there- 
fore, entitled to claim partition and separate possession of $ share in all these 
fields. The suits were resisted by the defendants in the two suita, Waman 
and Shridhar, on several grounds. But the principal contentions of the de- 
fendants were that the plaintiff had refused to pay his contribution for the 
acquisition of these fields; that the fields were possessed by Moreshwar, and 
after his death, as a result of the partition, by the defendants as their own 
khudkashi lands, and the plaintiff was, therefore, not entitled to any share 
therein. They also alleged that the plaintiff was excluded from enjoyment of 
these flelda, and, therefore, even assuming that he had any original title, that 
was lost by adverse posseasion. They also pleaded that the plaintiff was estop- 
ped from claiming any share in the property because he had taken an active 
part in helping Shridhar in Civil Suit No. 17-A of 1942 representing to the 
defendants that these fields belonged to them only. These were the principal 
defences to the suit on-fasts. a 

A point of law was also raised by the defendante and that point was that. as 
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a result of the Madhya Pradesh Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act, 1950 (I of 1951), hereinafter referred to as the 
Abolition of Proprietary Rights Act, the proprietorship in the two villages had 
ceased, and as the plaintiff had ceased to be a proprietor, he could not file a 
suit for partition and separate possession of these fields. 


The trial Court came to the conclusion that the plaintiff’s suit was not bar- 
red by virtue of the Abolition of Proprietary Rights Act which came into force 
on March 81, 1951. It, however, held against the plaintiff on issues of fact 
and came to the conclusion that the plaintiff had refused to contribute towards 
the cost of acquisition in respect of field No. 16/2 and also held that the plain- 
tiff was estopped from claiming a share by virtue of the part that he played in 
the partition suit between Waman and Shridhar. It also found that the plain- 
tiff had been ousted by the defendants for the requisite period, and, therefore, 
the plaintiff’s suit for partition was barred by limitation. On these gounds, 
amongst others, both the suits were dismissed by the trial Court. The plaintiff 
filed two appeals against this decision. Civil Appeal No. 61-A of 1953 was 
filed by him against the decision in Civil Suit No. 62-A of 1952, whereas Civil 
Appeal No. 52-A of 1958 was filed by him against the decision in Civil Suit 
No. 63-A of 1952. Both these appeals were disposed of by a common judgment 
by the learned District Judge at Wardha, who found as a fact that the plaintiff 
had never bean approached for contribution for expenses of acquisition of the 
suit fields and that there was no estoppel against the plaintiff as alleged by the 
defendants and also no question of the defendants having acted upon 
any representation on the part of the plaintiff. The lower appellate Court also 
came to the conclusion that since the acquisitions were by Moreshwar as lam- 
bardar, the plaintiff would be entitled to his share as a co-sharer in respect of 
these flelds and no ouster was proved for the requisite period against the plain- 
tiff by the defendants. But, on the question of law raised by the defendants 
as regards the effect of the coming mto operation of the Abolition of Pro- 
prietary Rights Act, the learned Judge was of the view that the plaintiff’s suits 
must fail since the suits were brought by the plaintiff in his capacity as the 
proprietor of the villages, and that character having been lost by the plaintiff 
by virtue of the abolition of the malguzari, the plaintiff’s claim could not be 
enforced. That was why, for a different reason, the lower appellate Court 
confirmed the decision of the trial Court in dismissing the plaintiff’s 
suits. That is why the plaintiff has filed these two appeals. 


Mr. Mandlekar, learned advocate appearing on behalf of the plaintiff in both 
the appeals, has contended in the first instance that the view of the lower appel- 
late Court that the suits were incompetent by virtue of the provisions of the 
Abolition of Proprietary Rights Act is erroneous in law. Mr. Mandlekar also 
supports the findings of fact which were given in the plaintiff’s favour by the 
lower appellate Court. According to Mr. Mandlekar, if the view of the learned 
appellate Judge as regards the effect of the Abolition of Proprietary Rights Act 
is wrong, then he must get a decree in his favour in both the appeals. Now, 
the short argument of Mr. Mandlekar is that what the Abolition of Proprietary 
Rights Act does is to abolish the proprietorship of villages. It does not affect 
the private lands belonging to proprietors, nor does it affect their nature. 
Mr. Mandlekar contended that Moreshwar was admittedly a lambardar of the 
two villages of Nandora and Tuljapur. Though in 1980 the home-farm 
lands belonging to the family of Moreshwar and his client were partitioned, 
there was admittedly no partition of the proprietorship of these two villages. 
In between the years 1931-40 Moreshwar acquired the six lands in suit in the 
two villages by surrender, ejectment and pre-emption proceedings, and these 
-he could only initiate as a lambardar acting on behalf of the whole body of the 
proprietors of the two villages, which’ consisted of himself and Gajanan, the 
plaintiff. The lands were, therefore, acquired by Moreshwar not for himself 
but for the whole proprietary body, and, therefore, the plaintiff got 0/8/0 share 
in theee lands acquired by Moreshwar and hb would be éntitled to get separate 
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possession: of these lands on his paying his share in the expenses incurred by 
Moreshwar in acquiring these lands. And Mr. Mandlekar contends that there 
is nothing in the provisions of the Abolition of Proprietary Rights Act which 
precludes him from filing a snit against the defendants for his share in the suit 
lands which are home-farm lands. As against this Mr. Bobde, the learned 
advocate appearing on behalf of the defendants, admits that no doubt More- 
shwar instituted pre-emption, surrender and ejectment proceedings as a lam- 
bardar and, therefore, acquired theese lands as a lambardar, and consequently 
Mr. Bobde says that the plaintiff initially might have been entitled to a share 
in these lands. But Mr. Bobde contends that after the chapter of acquisition, 
as he puts it, was over, right from the time when these lands were 
Moreshwar remained in possession of these lands and cultivated these lands as 
his own home-farm landa, and all these lands were entered in his name as khud- 
kasht lands. Since the plaintiff could only claim a share in respect of these 
lands on the basis that he was a co-sharer in the proprietorship of thease two vil- 
lages, and since this proprietorship itself was abolished under the Abolition of 
Proprietary Rights Act, the lower appellate Court was right in its view that 
the plaintiff’s suits were not maintainable. Alternatively, Mr. Bobde con- 
tended that even assuming that the suits were maintainable, the evidence on 
record was not properly appreciated by the lower appellate Court, and accord- 
ing to Mr. Bobde, the lower appellate Court has erred in law in coming to the 
conclusion that the plaintiff had not been excluded for the statutory period 
and that his title to the lands was not extinguished. 


In order to examine the respective contentions of the parties on the question 
of the effect of the Abolition of Proprietary Rights Act, it is necessary to refer 
. to some of the provisions of the Central Provinces Land Revenue Act, 1917 

II of 1917), the Central Provinces Tenancy Act, 1920 (I of 1920), and the 

bolition of Proprietary Rights Act. There is no dispute that the suit lands 
are entered in the name of the defendants to the two suits as kAudkasht lands. 
Section 2(5) of the O. P. Land Revenue Act defines a kAudkasht land as that 
part of the home-farm of a mahal which is éultivated by the proprietor as such 
and which is not sir land. It is not necessary to refer to the two explanations 
to this definition. Section 2(17) defines sir land, but it is not necessary to 
refer to that definition either. Section 2(6) deflnes ‘lambardar’ as meaning 
the proprietor of a mahal appointed to discharge the duties Imposed on a lam- 
bardar by the Act. Section 188(1) enumerates the duties of the lambardar, 
while s. 188(2) (a) states that the lambardar shall, in the mahal or patti for 
which he is appointed, be deemed to be the landlord within the meaning of the 
Central Provinces Tenancy Act, 1898; and under cl. (d) of s. 188(2), the 
lambardar has the power, if necessary, to institute suits and take other pro- 
ceedings relating to the exercise of his powers of the lambardar and against 
trespassers on the common property. Then we turn to the provision of the 
0. P. Tenancy Act, 1920. Section 6-A of this Act refers to landlord’s right of 
pre-emption. Sections 28 and 24 dealt with the landlord’s right to recover 
arrears of rent by ejectment of the tenant and the procedure to be followed by 
a Revenue Officer in execution of a decree for arrears by ejectment. These two 
sections are omitted by the C. P. Tenancy (Amendment) Act, 1939; but there 
is no dispute that when Moreshwar filed ejectment proceedings against the 
tenants, these provisions of the Tenancy Act were in force. Section 89 of this 
Act refers to surrender of holding by a tengnt in favour of the landlord. As 
I have already stated, the suit lands were acquired by Moreshwar by institut- 
ing ejectment and pre-emption proceedings and getting surrender of some of 
these lands. Under s. 188(2) of.the C.P. Land Revenue Act, as already seen, 
the lambardar is to be deemed to be the landlord within the meaning of the 
C. P. Tenancy Act, and it is the lambardar who would be taking proceedings 
and instituting suits on behalf of the proprietary body in pre-emption 
and ejectment procegdings and getting surrender deeds from the tenants. 
There can, therefore, be nó doubt that when Moreshwar obtained these lands 
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before 1940, he was acting as the lambardar of the two villages and acquired 
the lands for the whole body of the proprietors consisting of himself and his 
brother Gajanan, and since he acquired these lands for the proprietors, Gaja- 
nan would be entitled to a share in those lands, subject to his liability to con- 
tribute the necessary amount of expenses incurred by Moreshwar; and as I 
have already stated, Mr. Bobde does not dispute this legal position that so far 
as the acquisition proceedings are concerned, they were taken by Moreshwar 
as a lambardar and he acquired these lands for the proprietorship, which con- 
sisted of himself and his brother Gajanan. But then Mr. Bobde’s contention 
is that the definition of khudkasht shows that it is a land which is cultivated 
by the proprietor as such, and, therefore, since Moreshwar was in possession 
of these lands and cultivating them, and since Gajanan had nothing to do-with 
this cultivation, these lands became the khudkasht of Moreshwar alone, and 
they were entered as such in the records of the two villages. And Mr. Bobde 
further contends that since the only title on which Gajanan can base his pre- 
sent suits for partition being that of a co-sharer in the proprietorship of these 
two villages and since that proprietorship itself has been abolished, the suits 
are not maintainable. That takes me to the provisions of the Abolition of Pro- 
prietary Rights Act. : 

Section 2(g) of the Abolition of Proprietary Rights Act, so far as it is mate- 
rial, states : 

“Home-farm’ means,— 

(1) im relation to the Central Provinces— 

(i) land recorded as sir and khudkasht in the name of a proprietor in the annual 

papers for the year 1948-49,”... 
And Mr. Bobde says that so far as the suit lands are concerned, they were enter- | 
ed as khudkasht in the names of Waman and Shridhar respectively in the two 
villages of Nandora and Tuljapur. But, if they were recorded in the names of 
Waman and Shridhar in the annual papers for the year 1948-49 as khudkasht, 
they could only be so recorded in their names as proprietors; and if admittedly 
in 1948-49 Gajanan was also a co-sharer in the proprietorship of these two vil- 
Jages, the mere fact that these lands came to be entered in the names of Waman. 
and Shridhar would not, in my judgment, affect the rights of Gajanan in these 
lands. Under s. 3(1) of thig Act ` 

“Save as otherwise provided in this Act, on and from a date to be spected by a 

notification by the State Government in this behalf, all proprietary rights in an estate, 
mahal, alienated village or alienated land, as the case may be, in the area specified in 
the notification, vesting in a proprietor of such estate, mahal, alienated village, alienated 
land, or in a person having interest in such proprietary right through the proprietor, 
shall pass from such proprietor or such other person to and vest in the State for the pur- 
poses of the State free of all encumbrances.” 
By virtue of s. 4(1) (a) when the notification under s. 8 in respect of any area 
has been published in the Gazette, then, notwithstanding anything contained 
in any contract or in any other document, all rights, title and interest vesting 
in the proprietor or any person having interest in such proprietary right 
through the proprietor shall cease and be vested in the State for purposes of 
the State free of all encumbrances. Sub-section (2) of s. 4, however, provides 
as follows :— 

“Notwithstanding anything contained in sub-section (1), the proprietor shall con- 
tinue to retain the possession of his home-stead, home~farm land, and in the Central 
Provinces also of land brought umder cultivation by him after the agricultural year 
1948-49 but before the date of vesting.” 

The date of vesting under the Act was March 31, 1951, so that on that date 
the interest not only of Gajanan but also of the defendants in the proprietor- 
ship of the two villages ceased and vested in the State. But that did not lead 
to a cesser of the interests of these proprietors in their home-stead or home- 
farm lands. They continued to have the right to, refain possession of 
their home-farm lands. Now, Mr. Bobde’s contention is that if the right of 
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proprietorship ended on March 31, 1951, the very basis on which the plaintiff 
claimed to have his right to a share in these lands enforced, ended, so that 
Waman and Shridhar alone had the right to retain possession of the suit lands 
` which were entered in their names as khudkashi. I am not prepared to accept 
that contention. As I have already stated, the lands were entered in the name 
of Moreshwar till the partition suit, and as a result of the partition suit, in the 
names of Waman and Shridhar, as khudkasht, because they were the proprietors 
of the two villages. But they alone were not the exclusive owners of these vil- 
lages but the plaintiff had admittedly an 0/8/0 share in both these villages. The - 
acquisition of lands being for the whole‘ proprietary body, unless it is shown 
that the plaintiff had lost his right either by adverse possession or by relin- 
quishment or otherwise, it would be difficult to hold that by virtue of s. 4(1) 
and (2) of the Abolition of Proprietary Rights Act, the plaintiff ceased to have 
any right to claim a share in these lands, In this connection, reference may be 
made to the provisions of s. 88 of the Abolition of Proprietary Rights Act. 
Under s. 38(1) every proprietor, who is divested of his proprietary rights in an 
estate or mahal, shall, with effect from the date of vesting, be a malsk-makbuea 
of the home-farm land in his possession. The C. P. Land Revenue Act, by 
s. 2(9), defines ‘maltk-makbuse’ as meaning any person who owns one or more 
plots of land separately assessed to land-revenue in a mahal. Now, Mr. Bobde 
very strenuously relies on s. 4(2) and s. 88(1) of the Abolition of Proprietary 
Rights Act, in support of his argument that the plaintiff had no right what- 
ever in the suit lands. According to him, it is Waman and Shridhar, the two 
defendants in the suits, who continued to have the rights to retain possession 
of the home-farm land, and Mr. Bobde further contends that under s. 38(1), 
from the date of the vesting i.e. March 31, 1951, it is the defendants who became 
the malik-makbuzas of the home-farm lands in their possession. But Mr. Bobde’s 
argument assumes that the entire proprietary righta on the date of vesting 
were in,Waman and Shridhar. That assumption, in my opinion, is entirely 
erroneous. In this connection, reference may also be made to subs. (2) of 
8. 88 of the Abolition of Proprietary Rights Act, which provides: 

“If there are more persona than one having interest in land held as sir or khudkasht 
immediately before the date of vesting, any such person may apply for a partition of 
his share in the land and the Revenue Officer may, subject to rules made by the State 

‘Government in this behalf, after hearing the objection of the co-sharers, divide the 
land and apportion the assesament: ‘ 

Provided that no such partition shall be made if any question of title is raised until 
such question has been decided by a ctvil Court , 

Erplanation.—For the purposes of the aforesaid proviso, the claim of any proprietor 
that he holds any land in exclusive ownership or. that he had acquired any khudkasht 
land exclusively for himself shall be deemed to be a question of title.” 

These provisions would, therefore, clearly indicate that where a home-farm 
land stands in the name of certain persons, the rights or interests of other 
persons in this land are not intended to be affected by the provisions of the 
Abolition of Proptietary Rights Act: they are kept intact; and if any dispute 
arises as to the title to this land, that dispute has to be settled by the civil 
Court. It is true that if, before this Act came into force, Waman and Shridhar 
had obtained exclusive title to these lands as against the plaintiff by virtue of 
adverse possession, or in any other manner, then under s. 4(2) they would be 
entitled to retain possession of the home-farm land and they would become 
malik-makbuzas of these lands under s. 38(1); but the coming into force of this 
Act cannot have any effect on the title of the plaintiff if that title was subsist- 
ing at the time when this Act came into force. The trial Court took the view 
that the plaintiff did not lose his share in the suit lands by virtue of the provi- 
sions of the Abolition of Proprietary Rights Act. The lower appellate Court, 
however, disagreed with the view of the trial Court and relied upon the deci- 
sion in Chhote Khan v. Mohammad Obedullakhan' in support of its view. All 
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that that case decides is that the Abolition of Proprietary Rights Act was not 
retrospective in its operation, and the majority view was that the landlord’s 
powers to institute a suit for evicting the unauthorised occupant of an , 
abadi site had come to an end by virtue of ss. 50 and 60 of that Act. The only 
question, that was before the Court in that case was whether the proprietor 
was entitled to continue the suit filed by him as lambardar after the comin 

into operation of the Act, and it was held that the office of the lambardar ate 
having ceased because of the Act, the Its could not be continued by him. 
Mr. Mandlekar seems to be right in his contention that this case does not come 
, in the way of the plaintiff in the present suits, which are filed by him for 
enforcing his right to partition and getting separate possession of his share in 
the home-farm lands. I have already referred to the relevant provisions of the 
C. P. Land Revenue Act, 1917, as well as the C. P. Tenancy Act, 1920. As 
Sinha C.J., as he then was, points out in Chhote Khan’s case, a lJambardar had a 
duel character. He was an agent of the Government for collecting and paying 
into Government treasury the Government share in the collections from tenants 
and he had other duties like assisting Government agents in the mofusail in the 
discharge of their duties. Secondly, he was the statutory agent of the pro- 
prietors of the village. Under s. 188(2)(a) he was deemed to be the landlord, 
and under s. 188(2)(b) he had to exercise the powers of the proprietors in 
matters relating to the village abadi and the enjoyment of their rights and 
privileges by tenants and others over the wasteland of the village including the 
grazing of cattle thereon. Under s. 188(2) (c) he was empowered to collect village 
profits and was under an obligation to render an account of the same to the pro- 
prietors within six months of the close of the agricultural year. And under s. 188 
(2) (d), if necessary, he was entitled to institute suits and take other proceedings 
in relation to the common property of the proprietors. As a lambardar, when he 
instituted suits for ejectment or pre-emption, or obtained surrenders "from the 
tenants, he did it in his representative capacity. The effect of the abolition of 
the Proprietary Rights Act is, as Sinha C.J. points out, to wipe out the interest 
of the intermediaries between the State and the actual tillers of the soil, with 
the result that the State comes into direct relationship with persons who are 
in actual occupation of agricultural lands or house-sites and buildings on such 
house-sites being parts of village sites. The proprietor as the receiver or col- 
lector of rent and as Iambardar has been abolished under the Act. But that 
does not mean that he loses all his private rights and it would be clear from 
g. 4 that lands in his possession such as home-stead and home-farm lands and any 
claim of money before the date of vesting of the proprietary rights in the State 
are saved to him. That is the effect of s. 4(2) and (3) of the Abolition of Pro- 
prietary Rights Act. Section 5 also saves the outgoing proprietor certain rights 
including all open house-sites, buildings, places of worship, wells situated in 
and trees standing on lands included in such enclosures or house-sites or land 
appertaining to such buildings or places of worship within the limits of the 
village site, though he can hold these lands on such terms and conditions as may 
be determined by the State. The home-farm lands, therefore, which are in 
possession of the proprietor on the date of vesting still continue to belong to 
the proprietor, and if he claims exclusive title to the khudkasht lands which 
stand in his name and that claim of his is challenged by the other ex-proprie 
tors, then that would be a question of title which will have to be decid- 
ed by a civil Court as contemplated under s. 88 of the Act. As I have 
already pointed out, under sub-s. (2) of s. 38, if there are more persons having 
interest in the land held as str or khudkashit immediately before the date of 
vesting, any such peron may apply for a partition of his share in the land and 
the Revenue Officer may, subject to rulea made by the State Government in this 
behalf divide the land and apportion the assessment. But, if a question of title 
is raised, no such partition shall be made unless that question is decided by a 
civil Court. In my opinion, therefore, the case relied upon by the lower appel- 
late Court has no application to the facta of this case, 
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Mr. Mandlekar also relied upon a recent decision of the Nagpur High Court 
in Rahmatullah Khan v. Makabir Singh! where the majority of the Judges 
held that the Abolition of Proprietary Rights Act does not altogether eliminate 
the interest of the proprietor who has acquired the right to hold specific plots 
of land as owner of those plota, and a suit for possession of kAudkasht land by 
the owner thereof is thus maintainable in spite of the Act. In this case, Chhote 
Khan’s case was cited and was distinguished by Sinha C.J. who observed 
as follows (p. 988) :— » 

“To give effect to the argument raised on behalf of the appellant in this case would 

be to hold that If a proprietor has been wrongfully dispossessed of a part of the pro- 
perty being khudkasht, the defendant trespassing upon the property can claim to con- 
tinue his trespass. A distinction has to be made between a suit brought by a proprietor 
in his character as such for possession of property which the law then in force authorized 
him to claim by a suit for the benefit of the entire body of proprietors and a suit based 
upon trespass upon his individual rights obtained by him irrespectiye of his character 
as such. In the instant case the plaintiff had purchased specific “plots of khudkasht 
Jands and would have continued in possession in spite of the enactment of the Abolition 
of Proprietary Rights Act but for the defendant's trespass. The aforesaid enactment 
does not govern such a sult. It only substitutes the State for the proprietor in respect of 
such lands as are not occupied lands. That legislation terminates the character of the 
landlord as such but does not deprive him of his rights to poasess specific lands as his 
khudkasht or home-farm or his own abadi site which he has appropriated to his per- 
sonal use and occupation; in other words, the Act aforesaid abolishes the intermediaries 
between the State and the actual occupier of land for cultivation or residential pur- 
poses subsidiary to those purposes, but does not altogether eliminate the interest of the 
proprietor who has acquired the right to hold specific plots of land as owner of the 
property.” 
Hidayatullah J., however, differed from this view, and the matter was referred 
to Mr. Justice Mudholkar who agreed with the view of the learned Chief Jus- 
tice. Mr. Bobde tried to distinguish this case on the ground that it was a case 
of khudkasht land which was not recorded as khudkasht in the revenue records 
becauge of an error on the part of the revenue officers and it was held 
by Mr. Justice Mudholkar that an erroneous recording of the khudkasht land as 
occupancy land would not in law alter the real character of that land, and des- 
pite the wrong entry the land must be regarded as having always been the 
khudkasht of the respondent, who was, therefore, entitled to maintain a suit in 
spite of the Abolition of Proprietary Rights Act against a person who had 
trespassed upon it. I am unable to accept the argument that this distinction 
would make the case inapplicable. In the present case, it is not disputed that 
the nature of the land in suit is kAudkasht. What is contended is that the defen- 
dantas in the two suits alone are the owners of these khudkasht lands. As I 
have already pointed, the lands were acquired by Moreshwar in his capacity 
as the proprietor for the benefit of the proprietary body consisting of himself 
and his brother Gajanan, the present plaintiff. Gajanan may lose his right 
therein by adverse possession or in any other manner, but the provisions of the 
Abolition of Proprietary Rights Act can have no effect on Gajanan’s rights if 
those rights continued till the date of vesting. 


Mr. Bobde then drew my attention to an unreported decision of this Court 
in Zamasao v. Hiralal.2 That case again is distinguishable because the lands 
in that case were not recorded as khudkasht in the jamabands or the khasra of 
the year 1948-49 and the suit was brought by the plaintiffs in that case to 
enforce their right to these lands in accordance with the shares and it was 
held that the plaintiffs’ case did not fall under subs. (2) of s. 4 of the Act. 
Then reliance was placed on Mahadso v. Yamunabat?, in which Mr. Justice 
Choudhury held that the plaintiffs’ right to claim a share in the khudkasht 

1 [1955] Nag. 988. 3 (1954) Second Appeal No. 323 of 1948, 

F} (1957) First Apoeai No. 15 of 1982. decided decided by Choudhury J., on January 22, 1054, 

8. T. Desai J., on Deoembêr 6, 1957 (Unrep.). (Unrep.). 
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lands in suit was not maintainable as the character of the plaintiffs as pro- 
prietors of the village had been lost under the M.P. Abolition of Proprietary 
Rights Act, and in taking this view Mr. Justice Choudhary relied upon the 
decision of the Nagpur High Court in Chhote Khan v. Mohammad Obedulla- ` 
khan to which I have already made & reference. It is true that this case is in 
favour of Mr. Bobde’s contention; but it appears that Mr. Justice Choudhary, 
with respect, relied upon the authority of Chhote Khan’s case which has been 
subsequently explained and distinguished in a later decision of the Nagpur 
High Court in Rahmatullah Khan v. Mahabirsingh to which I have already 
referred and which is against Mr. Bobde’s contention. As I have already 
observed the facts in Chhote Khan’s case are distinguishable from the facts of 
the instant case. In the present case, the plaintiff does not claim a half share 
in the suit lands in his capacity as the proprietor of the two villages, because 
the rights of proprietorship which vested in Waman, Shridhar and the plain- 
tif had already ceased to have any existence because of the Abolition of Pro- 
prietary Rights Act. Waman and Shridhar claim the suit lands as their ex- 
clusive home-farm lands and they claim to retain possession of these lands by 
-virtue of the provisions of s. 4(2) of the Abolition of Proprietary Rights Act. 
That claim of theirs is challenged by the plaintiff, who says that he has 0/8/0 
share in these lands, these lands having been originally acquired for the whole 
body of the proprietors. The question of title, therefore, arises and that must 
be decided by the civil Court as contemplated under s. 88 of the Abolition of 
Proprietary Rights Act. The result is that the only ground on which the lower 
appellate Court non-suited the plaintiff must be held to be erroneous in law. 
But Mr. Bobde further contends that he was entitled to support the decree 
of the lower appellate Court on the ground that assuming that the plaintiff had 
a title to these lands, the same was extinguished because of ouster on the part 
of the defendants for the statutory period. In this connection, Mr. Bobde has 
drawn my attention to the fact that so far as fleld No. 17 is concerned, which 
is the subject-matter of Second Appeal No. 50 of 1955, that was obtained by 
Moreshwar by pre-emption in January 1936 and that was an absolute occu- 
pancy land and Mr. Bobde points out that the period of limitation im the case 
of this land would be three years by virtue of art. 1 of the Second Schedule to 
the O. P. Tenancy Act. But Mr. Mandlekar contends that after Moreshwar 
acquired this land, it became the khudkasht land of the proprietor and, there- 
fore, ceased to be an absolute occupancy land. But there can be no dispute that 
so far as the other lands are concerned, the period of limitation would be 
12 years from the date of exclusion. Now, Mr. Bobde argues that the lower 
appellate Court which delivered one judgment disposing of both the appeals 
has really mixed up the questions of estoppel and adverse possession and has not 
considered the documentary as well as the oral evidence on the record separately. 
That grievance seems to be well-founded. In this connection, he has pointed out 
that the plaintiff, Gajanan, had, in execution of his decree against Moreshwar, 
actually attached fleld No. 17 of Nandora as the property belonging to Waman 
and Moreshwar and that attachment was objected to by Waman and Moreshwar 
on the ground that a partition had taken place between Gajanan and themselves 
on June 8, 1986, and since then they were in possession of these fields in their 
own right. It is also clear from the finding of the trial Court in Civil Suit 
No. 63-A of 1952 that Moreshwar had sold part of the khari lands in suit, name- 
ly, flelds Nos. 84/1 and 34/8 to Shrawan, Shiva and Mahadeo in 1938, and 
Mr. Bobde also points out that in the partition suit filled by Shridhar against 
his father Moreshwar and Waman, the present plaintiff actually helped Shri- 
dhar and that suit resulted in a compromise, under which the suit lands at 
Tuljapur which are the subject-matter of Civil Suit No. 63-A of 1952 fell to 
the share of Shridhar and the suit lands at Nandora which are the subject-mat- 
ter of Civil Suit No. 62-A of 1952 fell to the share of Waman, and Mr. Bobde 
contends that in view of the fact that the plaintiff took active part on the side 
of Shridhar in negotiating this compromise, he knew that*these fields had fallen 
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to the share of these two brothers as their exclusive property. -Mr. Bobde 
argues that the lower appellate Court has not given a clear finding on the 
question of ouster, and I would, therefore, be entitled to interfere, im second 
appeal, with that decision. At any rate, Mr. Bobde contends that so far as 
feld No. 17 is concerned, Waman claimed it as his own when Moreshwar and 
he raised an objection to the plaintiff’s attachment as evidenced by exhs. D-8 
and.D-9. Mr. Bobde also says that so far, at any rate, as khari lands at Tulja- 
pur, flelds Nos. 84/1 and 34/8, are concerned, since they were sold by Waman 
in 1988, adverse possession would commence from that time, and Mr. Bobde 
contends that I should remand the case to the lower appellate Court for arriv- 
ing at a clear finding on the question of ouster and for disposing of the suits 
in accordance with law. There is considerable force in Mr. Bobde’s arguments. 

Mr. Mandlekar, on the other hand, contends firstly that Mr. Bobde is not en- 
titled to support the decreas of the lower appellate Court on the ground that the 
plaintiff’s claim is barred by limitation because that finding is in favour of the 
plaintiff and no cross-objections have been filed by the respondents. This con- 
tention of Mr. Mandlekar is clearly against the provisions of O. XLI, r. 22, of 
the Code of Civil Procedure, under which any respondent, though he may not 
have appealed from any part of the decree, may not only support the decree on 
any of the grounds decided against him in the Court below, but take any cross- 
objection to the decree which he could have taken by way of appeal; so that the 
respondent would be entitled to support the decree even on grounds which are 
decided against him in the Courts below. Mr. Mandlekar has relied, in this 
connection, upon Makagu v. Narayan.’ That case is clearly distinguishable 
because a part of the decree in that case was against the respondenta’ who filed 
no cross-objections, and Mr. Justice Mudholkar held that the responddnta were 
not entitled to challenge the finding of the Court below, they having not filed, 
any crogss-objections regarding that part of the decree which was against them. - 
On the merits, Mr. Mandlekar supports Mr. Bobde’s request that instead of 
deciding the matter here on evidence, the issue as to ouster and adverse pos- 
session should be dealt with by the lower appellate Court on the basis of the 
evidence on the record and that Court should also consider whether art. 1 of 
the Second Schedule to the C. P. Tenancy Act would apply in the case of field 
No. 17. Mr. Bobde has no objection to this being done. 

Mr. Bobde also raised a new point of law in this appeal in support of the 
decree of the lower Courts and his contention was that the plaintiff’s snits 
for partition and separate possession of his shares were incompetent by virtue 
of s. 88 of the Abolition of Proprietary Rights Act. According to Mr. Bobde, 
under s. 88(2), if there are more persons than one having interest in land held 
as khudkasht, and one of them wants partition, he has to apply for partition 
of his share to the revenue authorities, and according to Mr. Bobde, by virtue 
of the provisions of the Abolition of Proprietary Rights Act, the civil Court 
would have no jurisdiction to entertain suits for partition and separate posses- 
sion of kkudkasht lands. I have allowed Mr. Bobde to raise this point because 
it ia a pure point of law. But there does not seem to me to be any substance in 
that contention. As I have already pointed out, if any person claims exclusive 
ownership with regard to kAudkasht lands, which. is challenged by another 
claiming interest in those lands, a question of title is raised and that question 
can only be decided by a civil Court by virtue of the explanation to the pro- 
vigo to s. 38(2). It appears that before the coming into operation of the Abo- 
lition of Proprietary Rights Act, the plaintiff had, as a matter of fact, filed 
proceedings before the revenue authorities for partition of his share in the 
proprietary rights of the two villages as well as partition of these kAudkasht 
lands. But these proceedings, which were proceedings for imperfect partition 
under Chapter I of the C. P. Land Revenue Act were dropped and ordered to 
be filed when the Abolition of Proprietary Rights Act came into force. The 
civil Court, therefore, would be competent to decide the question of title as 
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between the plaintif and the defendants, but as regards the actual partition 
of the land, the plaintiff will have to approach the revenue authorities as con- 
templated under s. 38(2), just as in the case of revenue-paying lands under 

O. XX, r. 18(1), of the Civil Procedure Code. g 


The result is that I hold that the plaintiff would be entitled to 0/8/0 share 
in the suit lands subject to the decision of the question of limitation which I 
propose to remit to the lower appellate Court. I, therefore, allow both these 
appeals, set aside the decrees of the lower appellate Court and remand the cases 
to the lower appellate Court, with a direction that it will consider the evidence 
on the record and give a finding as to whether the plaintiff’s title to the lands 
has been barred by adverse possession of the defendants and this will include 
the question as to whether in the case of field No. 17, art. 1 of the Second Sche- 
dule to the C. P. Tenancy Act will apply. These will be the only issues that 
will be open to the lower appellate Court to consider. After giving its finding, 
the lower appellate Court will dispose of the appeals in accordance with law 
in the light of this judgment. As the plaintiff has only partially succeeded ‘in 
this appeal, there will be no order as to costs in these two appeals. Costs of 
both the lower Courts will be decided by the lower appellate Court. As these 
two suits were filed in 1952, I direct the lower appellate Court to dispose of 
these appeals as expeditiously as possible. The records should be sent down 
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Before Mr. Justice Chainani and Mr. Justice Badkas. 


VISHVANATH KRISHNA GOKHALE v. MAHADEO ARJUN KOKATE.* 

Indian Limitation Act (IX of 1908), Secs. 144, 120—Suit by purchaser for possession of 
undivided interest of separated member. of joint Hindu family in property kept joint 
at partition—Whether such suit governed by art. 120 or 144—Such sult whether must 
be filed within twelve years from date of purchase or within twelve years on which 
purchaser's title dented, 


Article 144 of the ‘Indian Limitation Act, 1908, applies to a sult for posseasion by 
the purchaser of the undivided interest of a seperated member of a joint Hindu 
family in property, which was kept joint at the time of the partition or when mem- 
bers of the joint family separated from each other. The purchaser must file his suit 
for possession within twelve years from the date on which his title is actually denied. 

If a person purchases the share of a separated member in property, which was 
` not actually partitioned but which continues to be held jointly by the separated 
members of the family, by his purchase, such a person acquires all the rights of his 
vendor, Including his right as a co-owner to joint possession of the property jointly 
held and also his right to obtain by partttion separate possession of his share in that 
property. . : 

Bal Shevantibai v. Janardan Warick: Janardan Warick v. Shevantibai,’ Udi v. 
Maru Mal’ Subah Lal v. Fateh Muhammad,’ -Nargisbai Acidwala v. Jehangir Mody' 
and P. Lakshmi Reddy v. L.' Lakshmi Reddy,’ referred to. i 


” TÆ facts appear in the judgment. 
f S. A. No. 1490 of 1955. 


R. B. Kotwal, with G. D. Moghe, for the appellants. 
Y. V. Albal, for respondent No. 1. i i 


*Deoided, August 27, Ootober 8, 1958. Be- Division, , in Civil Sult No. 802 of 1949. 
oond A No. 1490 of 1955 (with Second 1 (1939) 41 Bom. L. R. 681. j 
Appeals os. 1080 and 1100 of 1955), fromthe , 2 cree A. I. R. Lah. 682. 

er of Y. D. Jeste, District Judge, Ratnagiri, 3 I. L. R? 64 
in A: No. 34 of 1954, reversing the decree 4 (1942) 45 Bom. L 
Pus by O. A. Gdcimsteee; OSA ea, Tenine 5 [1957] 8. 0. 


-1958.] _ VISHVANATH KRISHNA v. MAHADRO (4.0.J.}—Ohainant J. 181 


8. As. Nos. 1099 and 1100 of 1955. ' 


Y. V. Albal, for G. R. Madbhavi, for the appellants. 
E. B. Kotwal, with G. D. Moghe, for the respondents. 


CHAINANI J. These three second appeals have been referred ‘to a Division 
Bench’ by Mr. Justice Shah, as in his opinion they involved a question as to 
thé interpretation of ‘arts. 120 and 144 of the Indian Limitation Act. Appeal 
No. 1490 of 1955 arises out of Suit No. 302 of 1949 filed by Mahadeo Arjun 
Kokate, to whom I will hereafter refer as the plaintiff. There are six defend- 
ants in this suit, who belong to the Gokhale family. Defendant No. 1 Vishwa- 
nath had three brothers Kashinath, Ganesh and Parsram. Defendants Nos. 2 
and 8 are the sons of Kashinath. Defendant No. 4 Ganesh died during the 
pendency of the suit and his son Anant has been brought on record in his 
place. Defendant No. 6 is the widow of Parsram, while defendant No. 6 is 
Parsram’s grandson. The defendants’ family and their Bhaubhands. jointly 
owned several properties, in which they had one-fourth share. The defend- 
ants’ bhaubhands sold their 12 anias share to Limayes prior to 1913. In 1903 
defendant No. 1 and his brothers separated from each other. In 1913 Limayes 
filed a suit for partition of their 12 annas share and obtained a decree. On 
November 8, 1918, Kashinath, who had a }th share in the properties belong- 
ing to the “Gotthats family, sold his share to Bapuji Vasudeo Lele. In 1937 
Limayes filed Suit No. 804 of 1937 against the defendants for partition and 
separate possession of some propérties in which they had twelve annas share. 
Lele was made a party to that ‘suit. -He also'claimed partition and possession 
of the share in the properties purchased by him. His claim was denied by 
the defendants, who contended that the transaction in -his favour was 'a sham 
and bogas one. No relief was granted to Lele in this suit. Sometime there- 
after, Lele leased four pieces of the suit lands, Hisa Nos. 1, '3, 7 and 10 of 
Survey No. 182, to one Moru Dhondu Jathar and one other land Survey No. 105/1 
to Antu Dhondu Gurav. ' On January 8, 1948, Lele sold the properties pur- 
chased by him from Kashinath to the plaintiff Kokate. The plaintiff then 
obtained possession of the properties. Defendant No. 1 then filed Suit No. 180 
of 1948 under s. 9 of the Specific Relief Act and obtained Possession of the 
properties in execution of the decree passed in that guit. Thereafter the plain- 
tiff filed Suit No. 802 of 1949, out of which ap No. 1490 arises, for parti- 
tion and separate possession of his th share in the suit lands. The defend- 
ants resisted the suit on various grounds. Their principal contentions were 
that Lele had not acquired any title to or interest in the suit lands, as the 
transaction between him and Kashinath was a hollow and sham one, nòt in- 
tended:to be acted apon, and that the suit was barred by limitation. The trial 
‘Court held that the plaintiff had failed to prove his or his predecessor Lele’s 
title to the suit properties, and also their possession wi twelve years before 
the suit. “The suit was, therefore, dismissed. The plaintiff appealed to the 
_ District Court. The learned District Judge held that the defendants were not 

entitled to challenge the plaintiff’s title to the properties and that the plaintiff 
was entitled to a partition thereof. It was urged before him that the suit was 
barred by limitation under art. 120 of ‘the Limitation Act. The learned Dis- 
trict Judge, however, held that art. 144 and not art. 120 applied to the suit. 
He also held that, as the plaintiff had filed the suit within twelve years from 
the date on which defendants Nos. 2 and 3 had filed ‘their written statement ‘in 
Suit No. 804 of 1937 denying the plaintiff’s title, the suit was in time. He, 
therefore, allowed the appeal filed by the plaintiff and passed a decree in his 
favour. Against this decree appeal No. 1490 of 1955 has been filed by geten: 
dants Nos. 1 and 8. 

After defendant No. 1 obtained possession of the properties in execution of 
the desree passed ip his favour in Suit No. 180 of 1948, Jathar and Gurav made 
applications to the Mgmlatdar under s. 29 of the Bombay Tenancy and Agri- 
cultural Lands Act'for obtaining possession of the lands. In these applica- 
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tions they contended that they were the tenants of the lands. Their conten- 
tions were accepted by the Mamlatdar, and in appeal by the Collector. The 
Bombay Revenue Tribunal dismissed the revision applications filed by defend- 
ant No. 1. Thereafter defendant No. 1 filed Suit No. 146 of 1950 against ' 
Jathar, the plaintif Mahadev Kokate and his brother for obtaining possession 
of the four lands, of which Jathar had taken possession. He filed another 
Buit No. 147 of 1950 against Gurav, Mahadev Kokate and Krishna Kokate. 
He succeeded in both thege suits and obtained decrees for possession of the five 
lands leased to Jathar and Gurav. The appeals filed by Jathar, Gurav, and 
Kokate to the District Court were diamissed. Against the orders passed by 
the District Court, Jathar and Mahadev Kokate have filed second appeal No. 
ieee of 1955, while Gurav and Kokate have filed second appeal No. 1100 of 

In appeal No. 1490 of 1955, the only question, which has been urged by 
Mr. Kotwal on behalf of the appellants, is that the suit was barred by limita- 
tion. He has contended that the article of limitation applicable to the suit is 
art. 120 and not art. 144. In support of his argument he has relied on Bat 
Shevanitbat v. Janardan Warick, Janardan Warick v. Bai Skevantibai’. In 
that case it was held that under Hindu law a purchaser from a mem- 
ber of a joint family does not acquire a right to be considered himself 
a member of the joint family in place of the vendor, or a right to 
have joint possession of the family property in place of the vendor or 
even a right to possession of any specific part of the property, that being a 
right which the vendor himself did not possess and that the only right which 
the purchaser has in such a case is a right to sue for partition and ask for being 
allotted to himself the share which would have gone to his vendor. It was 
also observed that as the purchaser from a co-parcener is not entitled to joint 
possession of the family property, he cannot rely on the ordinary rule that 
the possession of one co-tenant is the possession of all. Article 144 applies to 
a suit for possession of immoveable property and the period of limitation runs 
from the date when the posseasion of the defendant becomes adverse to the 
plaintiff. If, however, the plaintiff is not entitled to possession, the possession 
of the other person cannot become ‘adverse to him, because as observed by 
Beaumont C.J., adverse possession denotes exclusion of somebody entitled to 
possession. A purchaser of an undivided interest of a coparcener in the joint 
family property cannot, as of right, claim joint possession of the property or 
Repargte possession of portion representing the undivided share of his 
vendor in the property. By his purchase he acquires a right to partition and 
not a right to possession prior to partition’ Consequently, it was held in Bai 
Shevantibat v. Janardan Wartok, that art. 144 does not apply to a suit for 
partition and possession brought by a purchaser of an undivided interest of a 
coparcener in the joint family property and that the article applicable is the 
reaiduary art. 120. An alienation by a coparcener does not put an end to 
the coparcenery, whether he alienates the whole or part of his interest in the 
family property and he continues to be a member of the joint family with 
rights of survivorship between himself and other coparceners in respect of all 
the family property; see para. 889 in Mayne’s Hindu Law and Usage, 11th 
edition, The position is, however, different when the coparcenary has come to 
an end. The above decision will not, therefore, apply where the members of 
the joint family have separated and where the joint family has ceased to exist. 
After separation, the separated members hold the properties, not actually divid- 
ed, not as joint tenants, but as tenants-in-common, that is, as co-owners. The 
rule about the exclusion of the purchaser of an undivided portion of the joint 
family property from possession of the property will not apply in such cases, 
for there is no longer any joint family or joint family property. If, there- 
fore, & person purchases the share of a separated member in property, which 
was not actually partitioned but which continues to be held jointly by the sepa- 
rated members of the family, his rights will be governed by the ordinary law. 

1 (1089) 41 Bom. L. R. 681. 
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By his purchase, he acquires all the rights of his vendor, including his right 
as a co-owner to joint possession of the property jointly held and also his 
right to obtain by partition separate possession of his share in that property. 
A suit for possession by a co-owner, who is not in possession, against the other 
co-owners, who are actually in possession is governed by art. 144 of the Limita- 
tion Act. There being a specific article applicable to such a suit, the residuary 
art, 120 will not apply. This art. 144 will, therefore, apply to a suit for 
possession by the purchaser of the undivided interest of a separated member 
of the family in property, which was kept joint at the time of the partition or 
when members of the joint family separated from each other. 

In this case defendant No. 1 has admitted in his evidence that he and his 
brothers had separated in 1908. Kashinath sold his share to Lele many years 
thereafter in 1918. Article 144 and not art. 120 will, therefore, apply to the 
present suit. 

Under art. 144 the period of limitation begins to run when the possession of 
the defendant becomes adverse to that of the plaintiff. Mr. Kotwal has urged 
that the rule that possession of one co-owner must be deemed to be the posses- 
sion of all the co-owners does not apply in the case of a purchaser from a co- 
owner and that the purchaser of the share of a co-owner must file a suit for 
possession within twelve years from the date of his purchase and not within 
twelve years from the date on which his title is actually denied. He has relied 
on the decision of a single Judge of the Lahore High Court in Udi v. Maru 
Mal.’ It was held in that case that a transferee cannot by the mere fact of 
transfer become a co-owner, if his rights as such are denied by the other co- 
sharers and a suit by him, therefore, for possession against his transferor’s 
co-sharers must be brought within twelve yeara from date of transfer. The 
judgment in that case does not give all the facts, for, it is not clear when the 
right of the purchaser had been denied. In Sobah Lal v. Fateh Muhammad? 
it has been observed: 

“As regards co-owners the law is that there can be no adverse posseasion by one 
cé-owner unless there has been a denial of title and an ouster to the knowledge of the 
others; and the same principle applies to the case of a transferee from a co-owner... 
There can be no difference in principle whether a persan is the original co-owner or 
has become a co-owner by virtue of a transfer.” 

With respect, we agree with these observations. By his purchase of Kashi- 
nath’s undivided interest, Lele became a co-owner along with Kashinath’s 
brothers. The possession of the properties by the defendants thereafter was 
the possession on behalf of all the co-owners, including Lele and subsequently 
his transferee, the plaintiff. Their possession became adverse when Lele’s title 
i mart by the defendants in the written statement filed by them in Suit No. 

of 1937. 

Mr. Kotwal has also contended that as neither the plaintiff nor Lele had 
received any part of the income realised from the lands since Lele purchased 
Kashinath’s share, there was an ouster and that consequently the defendants 
have acquired title to the lands by adverse possession. This argument cannot 
be accepted. As held in Nargtsbat Acidwala v. Jehangir Mody, in the case 
of joint property, mere exclusive possession and enjoyment by one co-owner 
is not enough to constitute adverse possession against the other co-owners, un- 
less there is a denial of title justifying a presumption of ouster of the latter. 
In P. Lakshmi Reddy v. L. Lakshmi Reddy,* it has been observed (p. 202): 

“...But it is well-settled that in order to establish adverse possession af ane co-heir 
as against another it is not enough to show that one out of them is m sole possession 


and enjoyment of the profits of the properties. Ouster of the non-poasesaing co-heir by 


the co-helr in possession, who claims his possession to be edverse, should be made out. 
The possession of one co-heir is considered, in law, as possession of all the co-heirs. 
When one co-hetr is found to be in possession of the properties tt is presumed to be on 


1 at ee an 3 (1042) 45 Bom. L. R. 104. 
2 (1982) L L. R. 54 AIL 623. 4 [1957] 8. 0. R. 195. 
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the basis of joint title. The co-hair in posseasion cannot render his possession adverse 
to the other co-heir not in possession merely by any secret hostile animus on his own 
part in derogation of the other co-heir’s tttle...It is a settled rule of law that as between 


co-heirs there must be evidence of open assertion of hostile title, coupled with exclusive > 


pomession and enjoyment by one of them to the knowledge of the other ao as to con- 
stitute ouster.” 

Mere possession and enjoyment of the profits of the suit lands for a long peniod 
by the defendants will not, therefore constitute ouster. There was in this 
case no denial of the title of Lele until defendants Nos. 2 and 8 filed their writ- 
ten statement in suit No. 804 of 1937. The defendants’ adverge possession, 
therefore, commenced on the date on which this written statement was filed. 
The suit has been filed within'12 years from this date and is, therefore, in time. 

Appeal No. 1490 of 1955, a e, fails and is dismissed with costs. 

In the other two appeals, ‘the only point, which has been urged by Mr. Albal 
on behalf of the appellants, is that a direction may be given that while making 
a partition of the suit lands, the five pieces of lands Hissa Nos. 1, 8, 7 and 10 
of Survey No. 182 and Survey No. 105/1, which had been leased to Jathar 
and Gurav, may, as far as possible, be allotted to the share of Kokate. Mr. Kot- 
wal, who appears on behalf of the contesting respondents in these appeals, has 
no objection to such a direction being given. Accordingly, in these appeals 
we direct that while effecting a partition of the lands in Suit No. 802 of 1949, 
these five lands should, if possible, be allotted to the share of the plaintiff 
Mahadev Arjun Kokate in that suit. Subject to this direction, these two 
appeals are dismissed with costs. 

Appeals dismissed. 


Before Mr. Justice Gokhale and Mr. Justice Patel. 


BALGONDA APPANNA PATIL v. BHIMGONDA APPAYA PATIL.* 

Hindu Adoptions and Maintenance Act (LXXVIII of 1956), Secs. 4, 30, 12—PlaintifP?s 
adoption made in former Kolhapur State before coming into force of Act—Vat 
Hukum passed by Kolhapur State providing for ex post facto sanction to adoptions 
—State Government according ex post facto sanction to plaintiffs adoption after 
coming into force of Act—Competency of State Government to accord such sanction. 
_ The plaintiffs’ adoption took place in 1900 in the former Kolhapur State, In a 
Vat Hukum passed by the Kolhapur Government in connection with adoptions there 
was a provision under which the Kolhapur Darbar could accord ex post facto sanc- 
tion to adoptions which affected Inam properties and which were made without 
getting the sanction of the Kolhapur Darbar. The Hindu Adoptiona and Mainte- 
nance Act, 1958, came into force on December 21, 1968, and on June 26, 1957, the 
State Government accorded ex post facto sanction to the plaintiff's adoption. On 
the question whether the State Government on the date that the sanction was given 
‘was competent to accord that sanction by virtue of the provisions of s. 4 of the 
Agt— 
Held, that as the adoption of the plaintiff took place long before the Act came 
into force, under s. $0 of the Act none of the provisions of the Act could affect that 
adoption, 
that under the Kolhapur Vat Hukum the giving of ex post facto sanctions to 
adoptions was contemplated and such sanctions have been held to be valid sanctions 
by the High Court, and 
that the State Government continued to have the power of according ex post facto 
sanctions to adoptions which had taken place prior to December 21, 1956, and, there- 
fore, the State Government was competent to ‘accord sanction to the plainttPs 
adoption. A 

Tua facts appear in the judgment. : g 


"Decided, August 30, 1968. First A: al No. Rajsdhyakshe, Civil Judge, 8 Kolhapur, 
118 of 1958, against the decision o pig tec Civil Sait No. 325 of Tunis. l 


! 
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R. G. Samant, for the appellants. 
8. B. Bhasme for B. M. Kelagate, for respondent No. 1. 


Goxuatx J. In this appeal, Mr. Justice Shah and myself had, on the appli- 
cation of the appellants, heirs of original plaintiff, sent down an issue as to 
whether the adoption of the plaintiff had been duly sanctioned by a competent 
authority. The adoption of the plaintiff took place in 1900 and the trial Court 
hds recorded a finding that Government have accorded ez post facto sanction to 
plaintiff’s adoption and the same is valid. Some objections were raised before 
the trial Court as to the procedure followed in obtaining this sanction from 
Government. Those objections were negatived and Mr. Bhasme, learned advo- 
cate appearing on behalf of respondent No. 1, has not raised these objections 
before us. 

But Mr. Bhasme has raised an interesting point of law as to whether the 
State Government was competent to accord ez post facto sanction to plaintiff’s 
adoption in view of the provisions of the Hindu Adoptions and Maintenance 
Act, 1956. Though this point was not.taken before us before we sent down 
the case for a finding and though the point was also not raised before the trial 
Court, we have allowed Mr. Bhasme to argue the point as it is a pure point 
of law. Mr. Bhasme’s contention is that the Hindu Adoptions and Maintenance 
Act, 1956, which will hereafter be called as the Adoptions Act, came into force 
on December 21, 1956. The sanction was given by Government on June 26, 
1957. But Mr. Bhasme contends that on the date that the sanction was given 
Government were incompetent to accord that sanction by virtue of the provi- 
sions of s, 4 of the Act. 

In order to examine Mr. Bhasme’s argument, we shall have to refer to the 
position of adoptions in the former Kolhapur State. Plaintiff’s adoption took 
place in 1900 and the Digest of Hindu Law in the Kolhapur State came into 
force in 1919, but that part of it which deals with adoptions by Hindus, known 
F Hindu Dattak Nibandh, came into force on November 11, 1920. Section 

2(3) of this Nibandh saved the efect of the Vat Hukums passed by the Kolha- 
par Government in connection with adoptions. Under Political Agent Judi 

iyam of Fasli 1281, published in Volume 2 of the Kolhapur Vat Hukuma, 
at p. 817, there was a provision under which the Kolhapur Darbar could ac- 
cord sanction to adoptions which affected Inam properties. It appears from 
this Vat Hukum that the Kolhapur Government had power to accord ex post 
facto sanction to adoptions which were made without getting such a sanction. 
Then there is Sarsubhe Vat No. 18 of 1907 which dealt with the procedure 
which was to be followed in order to get the sanction of the Kolhapur Govern- 
ment in such matters. There are other Vat Hukums also to which Mr. Bhasme 
drew our attention in this connection, but it is not necessary to refer to them 
for the purpose of this case. Mr. Bhasme argues that as a result of s. 4 of the 
Adoptions Act, the Digest of Hindu Law at Kolhapur as well as the Vat 
Hukums dealing with adoptions were repealed, and Mr. Bhasme contends that, 
if that be so, the Government had no power to accord ex post facto sanction 
to the present adoption on June 26, 1957. 

Now, s. 4 of the Adoptions Act runs as follows :— 

“Bave as otherwise expressly provided in this Act— 

(a) any text, rule or interpretation of Hindu Law or any custom or usage as part 
of that law in force immediately before the commencement of this Act shall cease to 
have effect with respect to any matter for which provision is made in this Act; 

(b) any other law in force immediately before the commencement of this Act shall 
Se Beene A ty eer tere Darn pe Ss re eee eee 
tained in this Act.” 

Mr. Bhasme contends that this section has a wider apaa power, than s. 29 
of the Adoptions Act which repeals the Hindu Married Women’s Right to 
Separate Residence and Maintenance Act, 1946, (XIX of 1946), and sub-s. (2) 
of s. 30 of the Hindu Succession Act, 1956, (XXX of 1956). Under s. 4(a), 
according to Mr. Bhasme, all textual law, rules or interpretations of Hindy 
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law or any custom or usage as part of that law which dealt with adoptions 
stand repealed, and the contention, therefore, is that on the date that Govern- 
ment gave ez post facto sanction on June 26, 1967, the Vat Hukums under 
which the sanction could be given had no longer any force. Then Mr. Bhasme 
further contends that even assuming that the relevant Vat Hukums do not 
fall under s. 4(a), they would fall under s. 4(b) and under that clause in so 
far as they are inconsistent with any other provisions contained in the Adgp- 
tions Act they will cease to apply to Hindus. In this connection, Mr. Bhasme 
refers us to the provisions of s. 12 of the Act which deals with the effects of 
adoptions. Under s. 12 an adopted child is to be deemed to be the cl:ild of 
his or her adoptive father or mother for all purposes with effect from the 
date of the adoption and from such date all the ties of the child in the family 
of his or her birth shall be deemed to be severed and replaced by those created 
by the adoption in the adoptive family. Under proviso (c) to this section, the 
adopted child shall not divest any person of any estate which vested in him or 
her before the adoption. Mr. Bhasme’s argument is that since the ex post 
facto sanction given by Government would enable. plaintiff to divest the de- 
fendant of the guit properties which are admittedly Patilki Inam properties, 
the provisions of the Vat Hukums are inconsistent with proviso (o) to s. 12 
of the Adoptions Act and therefore would not have any force. "The argument 
of Mr. Bhasme is undoubtedly ingenious. But, in our opinion, in view of s. 80 
of the Adoptions Act, that argument cannot be accepted so far as the present 
adoption is concerned. Under s. 30, 

: “Nothing contained in the Act shall affect any adoption made before the commence- 
ment of this Act and the validity and effect of any such adoption shall be determined 
as if this Act had not been passed.” ý 
Now, admittedly, the adoption of the plaintiff took place in 1900. The effect 
of that adoption would have been that plaintif would be entitled to succeed 
even to Inam property, provided the requisite sanction of the Government was 
obtained. Under the Kolhapur Vat Hukums, the giving of ex post facto sanc- 
tions to adoptions was contemplated. This Court has in a number of decisions 
taken the view that sanction accorded ex post facto would be a valid sanction. 
As the adoption of the plaintiff took place long before this Act came into force, 
none of the provisions of this Act would affect that adoption and the validity 
and effect of such an adoption has to be determined as if the Adoptions Act 
had not been passed. In our view, therefore, Government would continues to 
have the power of according ez post facto sanction to adoptions which have 
taken place prior to December 21, 1956. The contention of Mr. Bhasme that 
ex post facto sanction to the present adoption could not be given after the 
coming into force of the Act must, therefore, be rejected. In that view of 
the matter, it is not necessary for us to consider whether ‘the Kolhapur Vat 
Hukums which deal with according of sanctions to adoptions are in any way ' 
inconsistent with this Act and will cease to apply under s. 4 of the Act. 

The result is that the finding of the learned trial Judge that the adoption of 
the plaintiff has been duly sanctioned by a competent authority must be up- 
held and we must also hold that the sanction given is a valid sanction. As 
the plaintiff’s suit was dismissed by the trial Court on the ground that his 
adoption was invalid, being without sanction, we must allow this appeal, set 
aside the decree of the trial Court and award plaintiff possession of the five 
suit lands from the defendants. There will be an inquiry into future meme 
profits from the date of the suit till delivery of possession, under O. XX, r. 12, 
of the Civil Procedure Code. : 

As regards plaintiff’s prayer in para. (i) of the prayer clause in the plaint 
regarding substitution of his name in the record-of-rights, the plaintiff will 
have, of course, to approach the authorities concerned. 

The plaintiff will be entitled to his costa throughont. 

Order accordingly. 


ee net e 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


MANILAL DHANJI v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY I, BOMBAY.* 

Indian Income-tax Act (XI of 1922), Secs.’ 16(8)(b), 41—Assessee creating trust-deed 
setting aside amount, and deed providing for adding interest to corpus and his minor 
daughter to start receiving interest from such augmented corpus on attaining age of 
eighteen years in 1959—Income derived from trust fund in assessment year 1954-55 
whether could be included in assessee’s income under s. 16(3)(b)—Trust-deed requir- 
ing trustees to pay certain amount to assesses and by tha same deed assessee holding 
amount for his and his wife’s and children’s maintenance—Whether such amount 
recetved by assesses could be included in his total income. 


To attract the provisions of s. 16(3)(b) of the Indian Income-tax Act, 1922, an 
‘ Income or benefit must be received or derived by the wife or the minor in the 
year of account. What is sought to be taxed under the section is not a non-existent 
income but an existing Income which is received by someone other than the assessee. 
Therefore, under this section an assessee can only be taxed on the income from a 
trust-deed created by him for the benefit of the minor provided in the year of ac- 
count the income is either received by the minor or the benefit is derived by the 
minor under the trust-deed. 

By a trust-deed dated January 12, 1953,.the assessee set aside a certain amount, 
and the deed provided that the interest on that amount should be accumulated and 
added to the corpus and his minor daughter was to receive the income from the 
corpus increased by the addition of interest when she attained the age of eighteen 
years on February 1, 1959. She was then to receive the income during her lifetime, 
and after her, the corpus was to go to other persons. In computing the total income 
of the amessee for the asseasment year 1954-55 the Income-tax Officer included a 
sum of Rs. 410 which amount represented the income derived in the year of account 
from the trust fund. On the question whether the sum of Rs. 410 could be so im- 
cluded in the assessee’s total Income under s. 16(3)(b) of the Indian Income-tax Act, 
1922:— 

Held, that under s. 16(3)(b) of the Act the assessee cannot be assessed to Rs. 410 
which amount was not received by his minor daughter and in respect of which his 
daughter could not clatm any benefit in the year of account. 

Under a trust-deed created by the agsessee’s father the trustees were to hold the 
trust funds upon trust to pey the net interest and income thereof to the assessee for 
the maintenance of htmeelf and his wife and for the maintenance, education and bene- 
fit of all his children till his death. The agsassce received a certain amount under 
the trust-deed and the Income-tax Officer under a. 41(2) of the Indian Income-tex 
Act, 1922, Included this amount in the total income of the assessee for the relevant 
assessment year. On the question whether this amount could be properly included 
in the income of the assensee:— 

Held, that under the terma of the trust-deed the azsessee was not the sole bene- 
ficiary and the amount was received by him in the capacity of a trustee, and 

thet the assezsee could, therefore, be assessed under s. 41(1) of the Act, and the 
amount recetved by him under the trust-deed could not be added to his total income. 


On January 12, 1958, one Manilal Dhanji (assessee) made a trust im respect 
of a sum of Rs. 25,000 and appointed himself and others the trustees of the 
trust settlement. Clause 3 of this settlement was to the following effect :— 

“The Trustees shall hold and stand possessed of the Trust Fund and investments for 
the time being representing the same and receive the income, dividend, interest and 
rents thereof and invest the same and the resulting income, dividend, interest and rents 
thereof so as to accumulate at compound interest to the intent that such accumulations 
shall be added to the princtpal Trust Fund until the Settlor’s daughter CHANDRIKA 
shall attain the age gf eighteen years which age she will attain on February 1, 1959, 


*Deotded, Septehber 25, 1958. Inoome-tax Reference No. 3 of 1958. , 
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_ and after the expiration of the abovementioned period the Trustees shall deal with and 
dispose of the Trust Fund as hereafter stated.” 


Clause 4 provided that the trustees 


“shall hold and stand possessed of the Trust Fund and the accumulations thereof 
upon Trust to pay the net interest and income thereof after deducting all outgoings and 
charges for collection to the said Chandrika for her life for her maintenance.” 

In computing the total income of the assessee for the assessment year 1954-65, 
the Income-tax Officer under s. 16(3) (b) and/or s. 16(3) (a) (šv) of the Indian 
Income-tax Act, 1922, included a sum of Rs. 410, which amount represented 
the income derived in the year of account from th the aforesaid trust fund. ‘The 
assessee contended that the income of Rs. 410 was’not the income of the minor 
daughter Chandrika in the year of account, that there was a trust for accu- 
mulation of income till she attained the age of eighteen on’ February 1, 1959, 
and till that date it was the income of the trustees and, therefore, s. 16(3) 
did not apply to the income of Rs. 410. The Appellate Tribunal "held that 
the income of Rs. 410 fell within s. 16(3) (3). The following question of law 
was referred to the High Court :— 


“1. Whether the sum of Rs. 410 is properly includible in the assessee’s total income 
either in accordance with the nee of s. 16(3)(b) and/or s. 16(3)(a)(tv) of the 
Indian Income-tax Act, 1922?” 

_ _ On December 1, 1941, the assessee’s father, Dhanji Devsi, created a trust for 
the benefit of his four sons. The trust property consisted of certain shares 
and cash amount of Rs. 30,000. According to cL 8 of the trust settlement 
„the income arising from the said corpus was to be accumulated for the benefit 
of the assesses till December 31, 1947, and thereafter under cL 7 

“The Trustees shall hold and stand possessed of the Trust Fund mentioned in the 
Second Schedule hereto and the accumulations thereof referred to in cL 3 hereof upon 
trust to pay the net interest and income thereof to the Settlor’s son MANILAL for the 
maintenance of himself, his wife and for the maintenance, education and benefit of all 
„his children till hiş death.” f 

The Income-tax Officer for the relevant assessment year included a sum of 
Ra. 14,170 which arose from the aforesaid trust in the total income of the 
assesses. The assessee contended that this amount could not be included in 
his total income as the beneficiaries under the trust settlement were not only 
the agsessee, but the assessee, his wife and all his children. This contention 
was rejected by the Tribunal. 

The following question of law was referred to the High Court :— 

“2. Whether the sum of Rs. 14,170 is properly includible in the total income of the 
agseesee as the sole beneficiary thereof under the trust settlement made on 1-12-1941 by 
Dhanji Devsi?” 


The reference was heard. 


N. A. Palkhivala, for the applicant. 
G. N. Joshi, for the respondent. 


CHAGLA €.J. Two questions arise on this reference. There are hardly any 
matters under the Income-tax Act which have not been considered by some 
High Court or other. The first. question that we have to consider, however, 
has not been judicially considered at all ahd’ therefore we must decide it on 
first impreasion by construing the section and'on principle. 

The first question is concerned with an amount of Ra. 410 which was in- 
cluded in the total income of Manilal Dhanji, the asseasee. This amount he 
received admittedly as a trustee, but the beneficiary is his minor daughter 

Chandrika, and the contention of the Department was that the case fell under 
s. 16(3)(b). Now, the scheme of the trust-deed is that a sum of Rs. 25,000 
was set aside by the assesses and it was provided that the interest on that 
amount should be accumulated and should be added to the*corpus and Chand- . 
rika, the daughter, was to receive the: income from the éorpus increased by the 
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addition of interest when she attained the age of 18 years. She was then to 
receive the income during her lifetime and after her the corpus was to go to 
persons with whom we are not concerned. Therefore, the significant feature 
of this trust-deed is that Chandrika was not to receive any income, any inte- 
rest, any benefit whatsoever from this trust-deed during her minority. When, 
therefore, the aasessee received Rs. 410 as a trustee from the trust fund in the 
year of account, the minor had no right to this income. She had no beneficial 
interest in this income and she could not enjoy this income. The assesses re- 
ceived this amount for the specific purpose of adding it on to the corpus of 
the trust. On these facts the question is whether s. 16(3)(b) is attracted. 


Before we look at s. 16(3)(b) we may look at the scheme of s. 16(3) itself 
asa whole. This sub-section deals with notional income. But as far as cl. (a) 
is concerned, it is clear that the income is notional in the sense that there is 
actual income but that actual income is received by the wife or the minor 
child ofthe asseasee and the law considers that the income received by the 
wife or the child is the income of the husband or the father. Turning to 
a. 16(3) (a) it provides: 

“(3) In computing the total Income of any individual for the purpose of assessment, 
there shall be included— 

(a) so much of the income of a wife or minor child of such individual as arises 
directly or indfrectly— . 

(i) from the membership of the wife in a firm of which her husband is a partner;” 
Therefore, here the wife or the minor child must receive the actual income 
from the partnership. . : 

“(4) from the admission of the minor to the benefits of partnership in a firm of 
which such individual is a partner;” 

Again, we are dealing with actual income. ; 

“(44) from assets transferred directly or indirectly to the wife by the husband 
otherwise than for adequate consideration or in connection with an agreement to live 
apart;” : ; t 
Here too it is only the income actually received by the wife from the assets 
so transferred that would constitute a part of the total income of the husband. 

“(iv) from assets transferred directly or indirectly to the minor child, not being 
a married daughter, by such individual otherwise than for adequate consideration;” 
Here again, it is the actual income which the minor child derives from. assets 
so transferred that would constitute a part of the total income of the assessee. 
Then we come to cl. (b). Having made these provisions in cl. (a) of s. 16(3) | 
the Legislature was at pains ‘to see that these provisions were not defeated by 
the assesses creating a trust and im order to deal with that mischief cL (b) was 
enacted and it is in the following language—and we will only reproduce the 
material words: ‘ 

“(b) so much of the income of any association of persons as arises from assets 

transferred otherwise than for adequate consideration to the association by such indivi- 
dual for the benefit of his wife or a minor child or both.” 
Analysing this sub-section it means that when you have an asessee, that is, 
an individual, transferring to trustees, that is, the association: of persons, with- 
out adequate consideration, assets, and the transfer is for the benefit of the 
wife or the minor child or both of thé asseasee, then the income of the trustees 
will be considered to be the income of the agsensee. 


Now, the contention of Mr. Joshi is that in this case you have a transfer 
of assets to trustees, the transfer is admittedly for the benefit of the minor 
child, and once that condition is satisfied, you have not to look further and the 
income derived by the trusteés from this transfer of assets constitutes part of 
the total income of the settlor. This raises a very important question. If 
we were to accept Mr. Joshi’s contention, the result would be that however 
remote the benefit that the minor might derive under the trust-deed, however , 
long his- interest may be postponed, as soon as there is a transfer by the settlor 
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under which the minor derives some benefit, the interest received from the trust 
property must be added on to the total income of the assesses. Mr. Joshi 
realises that such an extreme position would be untenable and therefore he is 
prepared to make certain qualifications, and the qualificatior he is prepared to 
make is that there must be no intermediary beneficiaries before the minor gets 
the benefit under the trust-deed. If there are intermediary beneficiaries, then 
g. 16(3)(b) would not be attracted. He further contends that if you have ‘a 
trast-deed for the benefit of the minor alone, then there can be no question as 
to the application of a. 16(3). It is dificult to understand why on principle 
it is possible to have one limitation on this section and not the other. The 
limitation suggested by Mr. Joshi is the limitation of other beneficiaries being 
introduced in the trust-deed before the minor comes in for benefit. The limi- 
tation suggested by Mr. Palkhivala is a different type of limitation and that 
limitation is a limitation as to time, and the contention of Mr. Palkhivala is 
that the very object of the section and the scheme of the section requires that 
an asseasee can only be taxed on the income from a trust-deed for the benefit 
of the minor provided in the year of account the income is either received by 
the minor or the benefit is derived by the minor under the trust-deed. If no 
income is received, if no benefit is derived, and there is no income at all, then 
it is difficult to accept the contention that the assessee can be liable to be taxed 
in respect of that amount. s 

If we are right in our original assumption that s. 16(3) deals with actual 
income received by a person other than the asseasee, that person being his wife 
or his minor child, then the proper way to construe and interpret cl. (b) is 
also to accept the position under that sub-section that an income or benefit 
must be received or derived by the minor in the year of account. What is 
sought to be taxed is not a non-existent income. What is sought to be taxed 
is an existing income which is received by someone other than‘the assesseo. In 
this case there is no dispute on the facts. It is not suggested and it ‘cannot 
be suggested that the minor has no right to the sum of Rs. 410. It is not 
suggested that the assessee has received this amount for the benefit of the 
minor. The sum of Ra. 410 is impressed with a trust and that trust is that 
it should be added on to the corpus created under the trust-deed. It is diff- 
cult to understand how, therefore, it can be said that the assessee can be 
assessed to Re. 410 which was never received by either his wife or his daughter 
and in respect of which neither his wife nor his daughter can claim any benefit. 
In our opinion, therefore, on a true construction of s. 16(3)(b) Ra. 410 does 
not form part of the total income of the assesses. 

The second question is concerned with a sum of Rs. 14,170 and that was 
received by the assesses under the following circumstances. There is a trust- 
deed created by his father and under the relevant provision the trustees are 
to hold certain trust funds upon trust to pay the net interest and income there- 
of to the settlor’s son Manilal for the maintenance of himself and his wife and 
for the maintenance, education and benefit of all his children till his death. 
The view taken by the Tribunal is that under this provision Manilal is the sole 
beneficiary and the amount is received by him for his own benefit, that he is 
not accountable to anyone in respect of this amount, and he can do what he 
likes with this amount. Before we come to the interesting argument advanced 

. by Mr. Joshi, let us set at rest this particular question on which the decision - 
of the Tribunal is based. It is perfectly clear that when you have a trust 
created to pay an amount to ‘'X’’ for the maintenance of himself, his wife and 
for the maintenance, education and benefit of his children, the amount received 
by “X” is an amount impressed with a trust. A trust is created in favour 
of his wife and children and he is accountable for that amount as a trustes. 
The proposition is clearly stated in Lewin on Trusts at p. 85, 15th edition. 
Lewin distinguishes between the motive of a gift and a trust, and he points out 
that when a donor or a settlor gives a particular reason as the motive for 
making the gift, then the donee takes the gift beneficially and no trust is 
created, But Lewin points out thet when there is a gift in favour of a person 
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not only for his own use and benefit but also for the maintenance and educa- 
tion of his children or the maintenance of his wife, that does not constitute a 

motive for the gift but it creates a trust, and this ia exactly the case here. 
$ The language used in the tryst-deed might have been almost bodily taken from 
Lewin on Trusts and therefore we disagree, with respect to the Tribunal, when 
they took the view that ander this provision Manilal was the only beneficiary. 


Now, if that be the true position and if Manilal is a trustee, the question is 
whether the amount received by him under this trust-deed can be added on 
to his total income, and Mr. Joshi’s contention is that under s. 41 it is com- 
petent to the Department either to tax trustees of the trust-deed or to tax 
thoge on whose behalf the trustees have received any amount, and the argument 
put forward is that this is a case where the trustees have received on behalf 
of Manilal the sum of Rs. 14,170. They have paid the amount to Manilal and 
therefore it is at the option of the Department either to assess the trustees 
under a. 41(1) or to assess the person who has reċeived the amount under 
s. 41(2). Mr. Joshi rightly points out that s. 41(1) does not speak of a benefi- 
ciary, and according to him even if Manilal is not a benefciary so long 
as he is the person on whose behalf the trustees have received the amount, the 
taxing department can go either against the trustees or against Manilal. Turning. 
to s. 41 (1), the words of that section, to the extent that they are -material for 
the purpose of this argument, are: 

“In the case of income, profits or gains chargeable under this Act, the trustee ap- 
pointed under a trust declared by a duly executed instrument in writing, whether 
testamentary or otherwise, is entitled to -receive on behalf of any person, the tax shall 
be levied upon and recoverable from the trustee in the like manner and to the same 
amount as it would be leviable upon and recoverable from the person on whose behalf 
such income, profits or gains are received and all the provisions of this Act shall apply.” 
Mr. Joshi says that the trustees of the trust-deed are entitled to receive this 
amount on behalf of Manilal and the tax can be levied upon and recovered 
from the trustees under this section. But, says Mr. Joshi, under subs. (2) 
the option is given to the Department to recover it from the person on whose 

the trustees have received the amount and subs. (2) provides: 

“Nothing contained in sub-section (1) shall prevent either the direct assessment of 
the person on whose behalf income, profits or gains therein referred to are receivable, 
or the recovery from such person of the tax payable in respect of such income, profits 
or gains.” 

Therefore, Mr. Joshi contends that in this case the Department has preferred 
to have a direct assessment of the person on whose behalf this amount has been 
received. The argument sounds very plausible, but when one examines it, it is 
clear that although it is perfectly competent to the Department to go against 
Manilal, Manilal in his turn is equally competent to contend that he is a trustee, 
and if he is to be taxed he can only be taxed as a trustee under s. 41(1). Under 
the proviso it is provided that where the individual shares of the persons on 
whose behalf the income is receivable are indeterminate, the tax shall be levied 
and recoverable at the maximum rate, and says Mr. Manilal, it is quite true 
that the shares of my wife and children are indeterminate and I am liable to 
be taxed at the maximum rate, but I can only be taxed as a trustees and not in 
my individual capacity. The answer given by Mr. Joshi to this contention 
is that we are not concerned with the second trust; we are only concerned 
with the first trust. We do not think it is seriously contended that two trusta 
cannot be created by the same instrument and the real position here is that 
_ there is a trust created which requires the trustees to pay a certain amount 
to Manilal and a second trust is created by which Manilal has to hold that 
amount in trust for his wife and children. Therefore, Manilal is a trustee 
within the meaning of s. 41 appointed under a trust declared by a duly exe- 
cuted instrument in, writing, and if he is a trustee he has a right to contend 
that his assessment in respect of the money received by him not as a beneficiary ` 
but aa a trustee can only be made under the provisions of s. 41. We fail to 
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appreciate the argument of Mr. Joshi that we are not concerned with the 
second trust. In our opinion, that is the only trust with which we are con- 
cerned. If Manilal is sought to be taxed and if his contention is that he is a 
trustees, we must look at the document in order to find out whether he has ' 
been constituted a trustee. If he is constituted a trustee, then it is difficult 
to understand what provision of the law prevents him from contending that 
8. 41 applies to him as much as it would apply to the trustees of the first trust. 
In our opinion, therefore, the Tribunal was in error in coming to the conclusion 
which it did with regard to this amount basing its decision on the fact that 
Manilal was the sole beneficiary under the trust. i 

We should have mentioned that with regard to the amount of Rs. 410 the 
Tribunal seems to have proceeded on the basis that the daughter had a vested 
interest in the sum of Rs. 410. We do not accept that proposition at all. The 
interest does not vest in the daughter. It is contingent on her attaining majo- 
rity, and it seems clear that even the tribunal has proceeded to decide against 
the assessee with regard to the sum of Rs. 410 on the supposition that the 
daughter had some interest in this sum of Rs. 410. As we have already point- 
ed out, the danghter-has no present interest whatever in this sum of Rs. 410. 

The result is that we must answer question No. 1 in the negative and ques- 
tion No. 2 also in the negative. 

The Commissioner to pay the costs. 


Solicitors for the applicant: Mulla & Mulla and Craigie Blunt & Caroe. 
‘ Solicitor for the respondent: A. 8. Parikh. 


SUPREME COURT. 


Present: The Hon'ble Mr. S. R. Das, Chief Justice, Mr. Justice T. L. Venkatarama Alyar, 
Mr. Justice B. P. Sinha, Mr. Justice S. K. Das and Mr. Justice A. K. Sarkar. 


RAM KRISHNA DALMIA v. MR. JUSTICE S. R. TENDOLKAR.* 
Commissions of Enquiry Act (LX of 1952), Sec. 3—Constitution of India, Art. 14, Seventh 
~ Schedule, List I entry 94, List II entry 43—Meaning of expression “any definite 

matter of public Importance” in s. 3(1) of Act—Whether conduct of individual person 

or company or group of individual persons could call-for inquiry under Act—Nature 
of functions, performance of which contemplated by s. 3—Law with respect to 
- inquiries for purpose of any matter in Lists I, I and II whether can cover any 
aspect of the matter and be for administrative purposes—Scope of inquiry under 
law made under entries 95 and @ of Lists I and IIT respectively wheather Umited 
to future legislative purposes—Principles to be followed by Courts when consti- 
tutlonality of law attacked as violating art. 14—Basis of permissible classification 
‘ whether can be gathered from extraneous materiale—Whether Court can deny 
existence of discretionary power conferred on Government on the bare possibility 
that such power may be misused or abused. 
The expression “any definite matter of public importance” in s. 3(1) of the Com- 
missions of Enquiry Act, 1952, does not mean only some matter involving the public 
benefit or advantage in the abstract, eg. public health, sanitation or the like or 
‘ some public evil or prejudice, eg. floods, famine or pestilence or the like. The 
conduct of an individual person or company or a group of individual persons or 
companies may assume such a dangerous proportion and may so prejudicially affect 
or threaten to affect the public well-being as to make such conduct a definite matter 

‘of public importance urgently calling for a full Inquiry under the Act 

e functions, the performance of which is contemplated by s. 3 of the Commis- 
sions of Enquiry Act, 1952, must be such as are ancillary to and in aid of the inquiry 
itself and cannot be read as a function independent of or unconnected with such 
inquiry. P S e . mit tod 

` *Deoided, March 28, 1958. Civil Appeals Nos. 455 to 457 atd 858 to 658 of 1057. 
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Ths law to be made by the appropriate Legislature with respect to entry 95 in 
List I and entry 45 in List III of the Seventh Schedule to the Constitution of India 
may cover inguirles into any aspect of the matters enumerated in any of the lists 
mentioned therein and is not confined to those mattera as mere heads of legislative 
topic. The law with respect to inquiries for the purpose of any of the matters in 
the lists may also be for administrative purposes and the scope of the inquiry under 
such a law will cover all matters which may properly be regarded as ancillary to. 
such inquiries. The” words “for the purposes of” in the aforesaid entries indicate 
that the scope of the inquiry is not necessarily limited to the particular or specific 
matters enumerated in any of the entries in the list concerned but may extend to 
inquiries into collateral matters which may be necessary for the purpose, legislative 
or otherwise, of those particular matters. Therefore the inquiry which may be 
set up by a law made under these two entries is, in its scope or ambit, not limited 
to future legislative purposes only. 

The words “as and by way of securing redress or punishment” in the latter part 
of cl. (10) of notification No. SR.O. 2083 dated December 11, 1956, issued by the 
Union of India under s. 3 of the Commissions of Enquiry Act, 1952, go outside the 
scope of the Act and such provision is not covered by the above two legislative 
entries and must, therefore, be deleted. The efficacy of the notification is in no 
way affected by the deletion of the offending words mentioned above. 

The following principles must be constantly borne in mind by the Court when 
„it is called upon to adjudge the constitutlonality of any particular law attacked as 
discriminatory and violative of the equal protection of the laws:— 

. (a) that a law may be constitutional even though it relates to a single individual 

if, on account of some special circumstances or reasons applicable to him and not 
applicable to others, that single individual may be treated as a class by himself; 
(b) that there is always a presumption In favour of the constitutionality of an 
enactment and the burden is upon him who attacks it to show that there has been 
a clear transgression cf the. constitutional principles; 

(c) that it must be presumed that the Legislature understands and correctly 
appreciates the need of its own people, that its laws are directed to problems mani- 
fest by experience and that its discriminations are based on adequate grounds; 
(d) that the Legislature is free to recognise degrees of harm and may confine tts 
restrictions to those cases where the need is deemed to be clearest; 

(e) that in order to sustain the presumption of constitutionality the Court may 
take into consideration matters of common knowledge, matters of common report, 
the history of the times and may assume every state of facts which can be conceived 
existing at the time of legislation; and 

(f) that while good faith and knowledge of the existing conditions on the part 
of the Legislature are to be presumed, if there is nothing on the face of the law or 
the surrounding circumstances brought to the notice of the Court on which the 
classification may reasonably be regarded as based, the presumption of constitu- 
tionality cannot be carried to the extent of always holding that there must be some 
undisclosed and unknown reasons for subjecting certain individuals or corporations 
to hostile or discriminating legislation. 

A statute which may come up for consideration on a question of its validity under 
art. 14 of the Constitution of India, may be placed in one or other of the following 
five clanses:— 

(1) A statute may itself indicate the persons or things to whom its provisions are 
intended to apply and the basis of the classification of such persons or things may 
appear on the face of the statute or may be gathered from the surrounding circum- 
stances known to or brought to the notice of the Court. In determining the validity 
or otherwise of such a statute the Court has to examine whether such classification 
is or can be reasonably regarded as based upon some differentia which distinguishes 
such persons or things grouped together from those left out of the group and whether 
such differentia has a reasonable relation to the object sought to be achieved by 
the statute, no matter, whether the provisichs of the statute are intended to apply 
only to a particular person or thing or only to a certain class of persons or things. 
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Where the Court finds that the classification satiafles the tests, the Court will uphold 
the validity of the law, as it did in Chtranfitlal Chowdhuri v. The Union of India; 
The State of Bombay v. F. N. Balsara," Kedar Nath Bajoria v. The State of West 
Bengal, V, M. Syed Mohammad and Company v. The State of Andhra’ and Budhan - 
Choudhry v. The State of Bihar’ 

(2) A statute may direct its provisions against one individual person or thing 
or to several individual persons or things, but no reasonable basis of classtfication 
may appear on the face of it or be deducible from the mtrrounding circumstances, 
or matters of common knowledge. In such a case the Court will strike down the 
law as an instance of naked discrimination, as it did in Ameerunnissa Begum v. 
Mahboob Begum‘ and Ramprasad Narayan Sahi v. The State of Bihar’ 

(8) A statute may not make any classification of the persons or things for the 
purpose of applying its provisions but may leave it to the discretion of the Govern- 
ment to select and classify persons or things to whom its provisions are to apply. 


.In determining the question of the validity or otherwise of such a statute the Court 


will not strike down the law out of hand only because no classification appears on 
tts face or because a discretion is given to the Government to make the selection 
or classtfication but will go on to examine and ascertain # the statute has laid down 
any principle or policy for the guidance of the exercise of discretion by the Govern- 
ment in the matter of selection or classification. After such scrutiny the Court will 
strike down the statute if it does not lay down any principle or polky for guiding 
the exercise of discretion by the Government in the matter of selection or clasei- 
fication, on the ground that the statute provides for the delegation of arbitrary and 
uncontrolled power to the Government so as to enable it to discriminate 
persons or things similarly attuate and that, therefore, the discrimination is inherent 
in the statute itself. In such a case the Court will strike down both the law as well 
as the executive action taken under such law, as it did in The State of West Bengal 
v. Anwar All Sarkar,’ Messrs. Dwarka Prasad Laxmi Narain v. The, State of Uttar 
Pradesh’ and Dhirendra Kumar Mandal v. The Superintendent and Remembrancer 
of Legal Affatrs to the Government of West Bengal.” 

(4) A statute may not make a classification of the persons or things for the purpose 


-of applying its provisions and may leave it to the discretion of the Government to 


select and classify the persons or things to whom its provisions are to apply but 
may at the same time lay down a policy or principle for the guidance of the exer- 
cise of discretion by the Government in the matter of such selection or classtfication, 
the Court will uphold the law as constitutional, as it did in Kathi Raning Rawat v. 
The State of Saurashtra.” 

(5) A statute may not make a classification of the persons or things to whom 
their provisions are intended to apply“and leave tt to the discretion of the Govern- 
ment to select or classify the persons or things for applying those provisions accord- 
ing to the policy or the principle laid down by the statute itself for guidance of the 
exercise of discretion by the Government in the. matter of such selection or classi- 
fication. If the Government in making the selection or classification does not pro- 
ceed on or follow such policy or principle, it has been held by, the Supreme Court, e.g. 
in Kathi Raning Rawat v. The State of Saurashtra, that in such a case the executive 
action but not the statute should be condemned as unconstitutional. 

The basis of permissible classification under art. 14 of the Constitution need not 
appear on the face of the law itself but may be gathered from any extraneous 
materials. 

The bare possibility that the wide discretionary powers conferred on the Govern- 
ment by a statute may be misused or abused by the Government cannot per se 
induce the Court to deny the existence of the powers. ’ 

Matajog Dobey v. H. C. Bhari,” referred to. 


1950] 5. O. R. 869. 7 [1953] 8. 0. R. 1129. 
fes 8. 0. R. 682. 8 [1952] 8. 0. R. 284. 
[1954] 8. O. R. 80. 9 [1854] 8. O. R. 803. 
1954] 8. O. R. 1117. 5 10 Y [1955] 1 8. 0. R. 224. ° 
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ÅPPEAL from the judgment of the High Court reported at 59 Bombay Taw 
Reporter 769. 
. 8. Pathak, 8. K. Kapur, P. N. Bhagwati and Ganpat Rat, for the appellant 
‘in CA. No. 455 of 1957 and respondent in C.A. No. 656 of 1957. 
. Sachin Choudhary, B. J. Joshi, J. B. Dadachanji, Rameshwar Nath and SB. N. 
Andley, for the appellants in C.As. Nos. 456 and 457 of 1957 and respondents 
in G.As. Nos. 657 and 658 of 1957. 
C. K. Daphtary, Solicitor-General for India, G. N. Joshi, K. H. Bhabha and 
R. H. Dhebar, for respondent No. 4 in C.As. Nos. 455 to 457 of 1957 and 
appellant in C.As. Nos. 656 to 658 of 1957. 


S. R. Das C.J. These six several appeals are directed against a common judg- 
ment and order pronounced on April 29, 1957, by a Division Bench of the 
Bombay High Court in three several Miscellaneous Applications under art. 226 
of the Constitution, namely, No. 48 of 1957 filed by Shri Ramkrishna Dalmia 
(the appellant in Civil Appeal No. 455 of 1957), No. 49 of 1957 by Shri Shri- 
yans Prasad Jain and Shri Sital Prasad Jain (the appellants in Civil Appeal 
No. 456 of 1957) and No. 50 of 1957 by Shri Jai Dayal Dalmia and Shri Shanti 
Prasad Jain (the appellants in Civil Appeal No. 457 of 1957). By those 
Miscellaneous Applications the petitioners therein prayed for an appropriate 
direction or order under art. 226 for quashing and setting aside notification 
No. S.R.O. 2993 dated December 11, 1956, issued by the Union of India in exer- 
cise of powers conferred on it by s. 8 of the Commissions of Enquiry Act 
(LX of 1952) and for other reliefs. Rules were issued and the Union of India 
appeared and showed cause. By the aforesaid judgment and order the High 
Court discharged the rules and dismissed the applications and ordered that 
the said notification was legal and valid except as to the last part of cl. (10) 
thereof from the words ‘‘and the action’’ to the words ‘‘in future cases” and 
directed the Commission not to proceed with the inquiry to the extent that it 
related to the aforesaid last part of cl. (10) of the said notification. The Union 
of India has filed three several appeals, namely, Nos. 656, 657 and 658 of 1957, 
in the said three Miscellaneous Applications complaining against that part of 
the said judgment and order of the Bombay High Court which adjudged the 
last part of cl. (10) to be invalid. 

The Commissions of Inquiry Act, 1952, (hereinafter referred to as the Act), 
received the assent of the President on August 14, 1952, and was thereafter 
brought into force by a notification issued by the Central Government under 
s. 1(3) of the Act. As its long title states, the Act is one ‘‘to provide for the 
appointment of Commissions of Inquiry and for vesting such Commissions with 
certain powers’’. Sub-section (1) of s. 3, omitting the proviso not material 
for our present purpose, provides: 

Siig, ie Coveriment cies Ol Gers Geronsian au NE tw Geee ran Gs 
do, and shall, f a resolution in this behalf is passed by the House of People or, as the 
case may be, the Legislative Assembly of the State, by notification in the Official Gazette, 
appoint a Commission of Inquiry for the purpose of making an inquiry into any definite 
matter of public importance and performing such functions and within such time as 
may be specified in the notification, and the Commission so appointed shall make the 
Inquiry and perform the fimctlons accordingly.” 

Under sub-s. (2) of that section the Commission may consist of one or more 
members and where the Commission consists of more than one member one of 
them may be appointed as the Chairman thereof. Section 4'vests in the Com- 
mission the powers of a civil Court while trying a suit under the Code of 
Civil Procedure in respect of the several matters specified therein, namely, sum-' 
moning and enforcing attendance of any person and examining him on oath 
requiring discovery and production of any document, receiving evidence on 
affidavits, requisitioning any public record or copy thereof from any Court or 
officer, issuing commissions for examination of witnesses or documents and any 
other matter which may’ be prescribed. Section 6 empowers the appropriate 
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Government, by a notification in the Official Gazette, to confer on the Commis- 
sion additional powers as provided in al) or any of the sub-ss. (2), (3), (£) and 
(5) of that section. Section 6 provides that no statement 'made by a person 
in the course of giving evidence before the Commission shall subject him to, ° 
or be used against him in, any civil or criminal proceeding except a prosecu- 
tion for giving false evidence by such statement provided that the statement 
is made in reply to a question which he is tired by the Commission. to 
answer or is relevant to the subject-matter of the inquiry. The appropriate 
Government may under s. 7 issue a notification declaring that the Commission 
shall cease to exist from such date as may be specified therein. By s. 8 the 
Commission is empowered, subject to any rules that may be made, to regulate 
its own procedure including the time and place of its sittings and may act 
notwithstanding the temporary absence of any member or the existence of any 
vacancy among its members. Section 9 provides for indemnity to the appro-: 
priate Government, the members of the Commission or other persons acting 
under their directions in respect of anything which is done or intended to be 
done in good faith in pursuance of the Act. The rest of the sections are not 
material for the purpose of these appeals. 


In exercise of the powers conferred on it by s. 8 of the Act the Central Gov- 
ernment published in the Gazette of India dated December 11, 1956, a notifi- 
cation in the following terms :— 


, MINISTRY OF FINANCE 
(Department of Economic Affairs) 
fre 7 ORDER 
New Delhi, the 11th December, 1956. 

S.R.O. 2993—Whereas it has been made to appear to the Central Government that: 

(1) a large number of companies and some firms were promoted and/or controlled 
by Sarvashri Ramkrishna Dalmia, Jaidayal Dalmia, Shanti Prasad Jain, Sriyans Prasad 
Jain, Shital Prasad Jain or some one or mére of them and by others being either relatives 
or employees of the said person or persons, closely connected with the said persons; 

(2) large amounts were subscribed by the investing public in the shares of some of 
these companies; 

(3) there have been gross irregularities (which may in several respects and materials 
amount to illegalities) in the management of such companies including manipulation of 
the accounts and unjustifled transfers and use of funds and assets; 

(4) the moneys subscribed by the investing public were in a considerable measure 
used not in the interests of the companies concerned but contrary to their interest and 
for the ulttmate personal benefit of those in control and/or management; and 

(5) the investing public have as a result suffered considerable losses. 

And Whereas the Central Government is of the opinion that there should be a full 
inquiry into these matters which are of ‘definite public importance both by reason of 
the grave consequences which appear to have ensued to the investing public and also to 
determine such measures as may be deemed necessary in order to prevent a recurrence 
thereof; 

Now, therefore, in exercise of the powers conferred by s. 3 of the Commissions of 
Inquiry Act (No. 60 of 1952), the Central Government hereby appoints a Commission of 
Inquiry consisting of the following persons, namely: 

Shri Justice S. R. Tendolkar, Judge of the High Court at Bombay, Chairman. | 

Shri N. R. Modi of Mesars. A. F. Ferguson & Co. Chartered Accountants, Member. 

Shri S. C. Chaudhuri, Commissioner of Income-tax, Member. 

1. The Commission shall inquire into and report on and in respect of: 

(1) -The administration of the affairs of the companies specified in the schedule 

hereto; 
e (2) The administration of the affairs of such other companies afd firms as the 
Commission may during the course of its enquiry find to be companies or firms con- 
nected with the compenies referred to in the schedule and whose affairs ought to be 
investigated and inquired into in connection with or arising out of the inquiry into the 
affatrs of the companies specified in the schedule hereto; ° 
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(3) The nature and extent of the control, direct and indirect, exercised over such 
companies and firms or any of them by the aforesaid Sarvashri Ramkrishna Dalmia, 
Jaidayal Dalmia, Shanti Prasad Jain, Sriyans Prasad Jain, their relatives, employees and 
persons connected with them; 

(4) The total amount of the subscription obtained from the investing public and 
the amount subscribed by the aforesaid persons and the extent to which the funds and 
assets thus obtained or acquired were misused, misapplied or misappropriated; 

(5) The extent and nature of the investments by and/or loans to and/or the use of 
the funds or assets by and transfer of funds between the companies aforesaid; 

(8) The consequences or results of such investments, loans, transfers and/or use 
of funds and assets; 

(7) The reasons or motives of such investments, loans, transfers and use and whe- 
ther there was any justification for the same and whether the same were made bona fide . 
in the interesta of the companies concerned; 

(8) The extent of the losses suffered by the investing public, how far the losses 
were avoidable and what steps were taken by those in control and/or management to 
avoid the losses; 

(9) The nature and extent of the personal gains made by any person or persons 
or any group or groups of persons, whether herein named or not by reason of or 
through his or their connection with or control over any such company or companies; 

(10) Any irregularities, frauds or breaches of trust or action in disregard of honest 
commercial practices or contravention of any law (except contraventions in respect 
of which criminal proceedings are pending in a Court of Law) in respect of the com- 
panies and firms whose affairs are investigated by the Commission which may come 
to the knowledge of the Commission and the action which in the opinion of the Commis- 
sion should be taken as and by way of securing redress or punishment or to act as a 
preventive in future cases. 

(11) The measures which in the opinion of the Commission are necessary in order 
to ensure in the future the due and proper administration of the funds and assets of 
companies and firms in the interests of the investing public. 


w . : 

1 Dalmia Jain Airways Lid. : 

2. Dalmia Jain Aviation Ltd. (now known as Asma Udyog Ltd). 

3. Takare ieie Huge Car te Ge kora as coche Maer inia 
Lad). 

4. Bi Shapurji Broacha Mills Ltd. x 

5. Madhowji Dharamsi Manufacturing Company Ltd. 

6. Alen Berry and Co., Ltd. 

7. Bharat Union Agencies Ltd 

8. Dalmia Cement and Paper Marketing Company Ltd, (now known as Delhi Glass 


Works Ltd.). 

9. Vastra Vyavasaya Lid. “= 

Ordered that the Order be published in the Gazette of India for public information. 
[No. F. 107 (18-INS/56)]. 

E M. PATEL, 
Secretary. 

It should be noted that the above notification did not specify the time within 
which the Commission was to complete the inquiry and make its report. 


On January 9, 1957, the Central Government issued another notification pro- 
viding that all the provisions of sub-ss. (2), (3), (£) and (5) of s. 5 should 
apply to the Commission. As the notification of December 11, 1956, did not 
specify the time within which the Commission was to make ‘ita report, the 
Central Government on February 11, 1957, issued a third notification speci- 
fying two years from that date as the time within which the Commission of 
Inquiry should exercise the functions conferred on it and make its report. On 
February 12, 1957, three several Miscellaneous Applications were filed under 
art, 226 of the Constitution questioning the validity of the Act and the notifi- 
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eation dated December 11, 1956, on diverse pened and praying for a writ 
or order for quashing the game. 


It will be convenient to advert to a few minor objections urged before us. 
on behalf of the petitioners in support of their appeals before we come to deal 
with their principal and major contentions. The first objection is that the 
notification has gone beyond the Act. It is pointed out that the Act, by g. 8, 
empowers the appropriate Government in certain eventualities to appoint a 
Commission of Inquiry for the purpose of making an inquiry into any definite 
matter of public importance and for no other purpose. The contention is 
that the conduct of an individual person or company cannot possibly be a 
matter of public importance and far less a definite matter of that kind. We 
are unable to accept this argument as correct. Widespread floods, famine and 
pestilence may quite easily be a definite matter of public importance urgently 
calling for an inquiry so as to enable the Government to take appropriate steps 
to prevent their recurrence in future. The conduct of villagers in cutting the 
bunds for taking water to their fields during the dry season may cause floods 
during the rainy season and we can see no reason why such unsocial conduct 
of villagers of certain villages thus causing floods should not be regarded as a 
definite matter of public importance. The failure of a big bank resulting in 
the loss of the life savings of a multitude of men of moderate means is cer- 
tainly a definite matter of public importance but the conduct of the persons 
in charge and management of such a bank which brought about its collapse is 
equally a definite matter of public importance. Widespread dacoities in par- 
` ticular parts of the country is, no doubt, a definite matter of public importance, 
but we see no reason why the conduct, activities and modus operands of parti- 
cular dacoits and thugs notorious for their crael depredations should not be 
regarded as definite matters of public importance urgently requiring a sifting 
‘inquiry. It is needless to multiply instances. In each case the question is: 
Is there a definite matter of public importance which calls for an inquiry! We 
gee no warrant for the proposition that a definite matter of public importance 
must necessarily mean only some matter involving the public benefit or advan- 
tage in the abstract, e.g., public health, sanitation or the like or some public 
evil or prejudice, e.g., floods, famine or pestilence or the like. Quite conceiy- 
ably the conduct of an individual person or company or & group of individual 
persons or companies may assume such a dangerous proportion and may so 
prejudicially affect or threaten to affect the public well-being as to make such 
conduct a definite matter of public importance urgently calling for a full in- 
quiry. Besides, s. 8 itself authorises the appropriate Government to appoint 
a Commission of Inquiry not only for the purpose of making an inquiry into 
a definite matter of public importance but also for the purpose of performing 
such functions as may be specified in the notification. Therefore, the notifica- 
tion is well within the powers conferred on the appropriate Government by 
s. 8 of the Act and it cannot be questioned on the ground of its going beyond 
the provisions of the Act. 


Learned counsel for the petitioners immediately replies that in the event of 
its being held that the notification is within the terms of the Act, the Act itself 
is ulira vires the Constitution. The validity of the Act is called in question 
in two ways. In the first place it is said that it was beyond the legislative 
competency of Parliament to enact a law conferring such a- wide sweep of 
powers. It is pointed out that Parliament enacted the Act in exercise of the 
legislative powers conferred on it by art. 246 of-the Constitution read with 
entry 94 in List I and entry 45 in List II of the Seventh Schedule to the 
Constitution. The matters enumerated in entry 94 in List I, omitting the 
words not necessary for our purpose, are ‘‘inquiries...for the purpose of any 
of the matters in this List”, and those enumerated in entry 45 in List III, 
again omitting the unnecessary words, are ‘‘inquiries...for the purposes of 
any of the matters specified in List II or List IIT.” Sonfining himself to the 
entries in go far as they relate to ‘‘inquiries’’, learned counsel for the peti- 
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tioners urges that Parliament may make a law with respect to inquiries but 
cannot under these entries make a law conferring any power to perform any 
function other than the power to hold an inquiry. He concedes that, accord- 
ing to the well recognised rule of construction of the provisions of a Constitu- 
tion, the legislative heads should be construed very liberally and that it must 
be assumed that the Constitution intended to give to the appropriate Legis- 
latpre not only the power to legislate with respect to the particular legislative 
topic but also with respect to all matters ancillary thereto. Indeed, the very 
use of the words ‘‘with respect to’’ in art. 246 supporta this principle of 
liberal interpretation. He, however, points out that the law, which the appro- 
priate Legislature is empowered to make under these entries must be with res- 
pect to inquiries for the purposes of any of the matters in the relevant lists, 
and it is urged that the words ‘‘for the purpose of’’ make it abundantly clear 
that the law with respect to inquiries to be made under these two entries must 
be for the purpose of future legislation with respect to any of the legislative 
heads in the relevant lists. In other words, the argument is that under these 
two entries the appropriate Legislature may make a law authorising the con- 
stitution of a Board or Commission of Inquiry to inguire into and ascertain 
facts so as to enable such Legislature to undertake legislation with respect to 
any of the legislative topics in the relevant lists to secure some public benefit 
or advantage or to prevent some cvil or harm befalling the public and thereby 
to protect the public from the same. But if an inquiry becomes necessary for, 

say, administrative purposes, a law with respect to such an inquiry cannot be 
mada adder Giese (WO entries. And far less can a law be made with respect 
to an inquiry into any wrongs alleged to have been committed by an individual 
. person or company or a group of them for the purpose of punishing the suspect- 
ed delinquent. This argument has found favour with the High Court, but 
we are, with great respect, unable to accept this view. To adopt this view will 
mean adding words to the two entries so as to read “‘inquiries...for the pur- 
pose of future legislation with respect to any of the matters in...’’ the List or 
Lists mentioned therein. The matter, however, does not reat here. A careful 
perusal of the language used in entry 45 in List IO does, in our view, clinch 
the matter. Entry 45 in List II, which is the Concurrent List, speaks, inter 
alia, of ‘‘inquiries...for the purpose of any of the matters in List I or List IO.” 
Under art. 246 read with this entry, Parliament as well as the Legislature of 
of a State may make a law with respect to ‘‘inquiries for the purpose of any 
of the matters in List II.’ Parliament, under art. 246, has no power to make 
a law with respect to any of the matters enumerated in List II. Therefore, 
when Parliament makes a law under art. 246 read with entry 45 in List DT 
with respect to an inquiry for the purposes of any of the matters in List I, 
such law can never be one for inquiry for the purpose of future legislation 
by Parliament with respect to any of those matters in List II. Clearly Parlia- 
ment can make a law for inquiry for the purpose of any of the matters in 
List II and none the less so though Parliament cannot legislate with respect to. 
such matters and though none of the State Legislatures wants to legislate 
on such matters. In our opinion, therefore, the law to be made by the appro- 
priate Legislature with respect to the two legislative entries referred to above 
may cover inquiries into any aspect of the matters enumerated in any of the 
lista mentioned therein and is not eonfined to those matters as mere heads of 
legislative topic. Quite conceivably the law with respect to inquiries for the 
purpose of any of the matters in the lists may also be for administrative pur- 
poses and the scope of the inquiry under such a law will cover all matters 
which may properly be regarded as ancillary to such inquiries. The words 
‘for the purposes of’’ indicate that the scope of the inquiry is not necessarily 
limited to the particular or specific matters enumerated in any of the entries 
in the list concerned but may extend to inquiries into collateral matters which 
may be neceasary for the purpose, legislative or otherwise, of those particular 
matters. We are unable, therefore, to hold that the inquiry which may be set 
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up by a law made under these two entries is, in its scope or ambit, limited to 
future legislative purposes only. 

Learned counsel then takes us through the different heads of inquiry enu- 
merated in the notification and urges that the inquiry is neither for any ` 
legislative nor for any administrative purpose, but is a clear usurpation of the 
functions of the judiciary. The argument is that Parliament in authorising 
the appointment of a Commission and the Government in appointing this 
Commission have arrogated to themselves judicial powers which do not, in the 
very nature of things, belong to their respective domains which must be purely 
legislative and executive respectively. It is contended that Parliament can- 
not convert itself into a Court except for the rare cases of dealing with breaches 
of its own privileges for which it may punish the delinquent by committal for 
contempt or of proceedings by way of impeachment. It cannot, it is urged, 
undertake to inquire or investigate into alleged individual wrongs or private 
disputes nor can it bring the supposed culprit to book or gather materials for 
the purpose of initiating proceedings, civil or criminal, against him, because 
such inquiry or investigation is clearly not in aid of legislation. It is argued 
that. if a criminal prosecution is to be launched, the preliminary .investigation 
must be held under the Code of Criminal Procedure and it should not be open 
to any Legislature to start investigation on its own and thereby to deprive the 
citizen of the normal protection afforded to him by the provisions of the Code 
of Criminal Procedure. This line of reasoning also found favour with the 
High Court which, after considering the provisions of the Act and the eleven 
heads of inquiry enumerated in the notification, came to the conclusion that 
the last portion of cl. 10 beginning with the words ‘‘and the action” and end- 
ing with the words ‘‘in future cases’’ were ulira tires the Act and that the 
Government was not competent to require the Commission to hold any inquiry 
or make any report with regard to the matters covered by that portion of 
el. 10, for such inquiry or report amounts to a usurpation of the judicial 
powers of the Union or the State as the case may be. 


While we find ourselves in partial agreement with the actual conclusion of 
the High Court on this point, we are, with great respect, unable to accept the 
line of reagoning advanced by learned counsel for the petitidners, which has 
been accepted by the High Court for more reasons than one. In the first place 
neither Parliament nor the Government has itself undertaken any inquiry .at 
all. Parliament has made a law with respect to inquiry and has left it to the 
appropriate Government to set up a Commission of Inquiry under certain cir- 
cumstances referred to in s. 3 of the Act. The Central Government, in its 
turn, has, in exercise of the powers conferred on it by the Act, set up this 
` Commission. It is, therefore, not correct to say that Parliament or the Gov- 
ernment itself has undertaken to hold any inquiry. In the second place the 
conclusion that the last portion of cl. 10 is bad because it signifies that Parlia- 
ment or the Government had usurped the functions of the judiciary appears 
to us, with respect, to be inconsistent with the conclusion arrived at in a later 
part of the judgment that as the Commission can only make recommendations 
which are not enforceable proprio vigore there can be no question of usurpa- 
tion of judicial functions. As has been stated by the High Court itself in the 
later part of its judgment, the only power that the Commission has is to 
inquire and make a report and embody‘ therein its recommendations. The 
Commission has no power of adjudication in the sense of passing an order 
which can be enforced proprio vigore. A clear distinction must, on the autho- 
Tities, be drawn between a decision which, by itself, has no force and no penal 
effect and a decision which becomes enforceable immediately or which may 
become enforceable by some action being taken. Therefore, as the Commission 
we are concerned with is merely to investigate and record its findings and 
recommendations without having any power to enforce them, the inquiry or 
report cannot be looked upon as a judicial inquiry in thé sense of its being 
an exercise of judicial function properly so called and» consequently the ques- 
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tion of usurpation by Parliament or the Government of the powers of the 
judicial organs of the Union of India cannot arise on the facta of this case and 
the elaborate discussion of the American authorities founded on the categorical 
separation of powers expressly provided by and under the American Constitu- 
tion appears to us, with respect, wholly inappropriate and unnecessary and 
we do not feel called upon, on the present occasion, to express any opinion on 
the question whether even in the absence of a specific provision for separation 
of powers in our Constitution, such as there is under the American Constitu- 
tion, some such division of powers—legislative, executive and judicial—is, 
nevertheless implicit in our Constitution. In the view we have taken it is 
also mot necessary for us to consider whether, had the Act conferred on the 
appropriate Government power to set up a Commission of Inquiry with judi- 
cial powers, such law could not, subject, of course, to the other provisions of 
the Constitution, be supported as a law made under some entry in List I or 
List III authorising the setting up of Courts read with these two entries, for 
a legislation may well be founded on several entries. 


Learned counsel appearing for the petitioners, who are appellants in Civil 
Appeals Nos. 456 and 457 of 1957, goes as far as to say that while the Com- 
mission may find facts on which the Government may take action, legislative 
or executive, although he does not concede the latter kind of action to be 
contemplated, the Commission cannot be asked to suggest any measure, legis- 
lative or executive, to be taken by the appropriate Government. We are un- 
able to accept the proposition so widely enunciated. An inquiry necessarily 
involves investigation into facta and necessitates the collection of material facts 
from the evidence adduced before or brought to the notice of the person or 
body conducting the inquiry and the recording of its findings on those facts 
in ita report cannot but be regarded as ancillary to the inquiry itself, for the 
inquiry becomes useless unless the findings of the inquiring body are made 
available to the Government which set up the inquiry. It is, in our judgment, 
equally ancillary that the person or body conducting the inquiry should ex- 
press its own view on the facts found by it for the consideration of the appro-. 
priate Government in order to enable it to take such measure as it may think 
fit to do. The whole purpose of setting up of a Commission of Inquiry con- 
sisting of experts will be frustrated and the elaborate process of inquiry will 
be deprived of its utility if the opinion and the advice of the expert body as 
to the measures the situation disclosed calls for cannot be placed before the 
Government for consideration notwithstanding that doing so cannot be to the 
prejudice of anybody because it has no force of ita own. In our view the 
recommendations of a Commission of Inquiry are of great importance to the 
Government in order to enable it to make up its mind as to what legislative 
or administrative measures should be adopted to eradicate the evil found or 
to implement the beneficial objects it has in view. From this point of view, 
there can be no objection even to the Commission of Inquiry recommending the 
imposition of some form of punishment which will, in its opinion, be sufficient- 
ly deterrent to delinquents in future. But seeing that the Commission of In. 
quiry has no judicial powers and its report will purely be recommendatory 
and not effective proprio vigore and the statement made by any person before 
the Commission of Inquiry is, under s. 6 of the Act, wholly inadmissible in 
evidence in any future proceedings, civil or criminal, there can be no point 
in the Commission of Inquiry making recommendations for taking any action 
‘fas and by way of securing redress or punishment’’ which, in agreement with 
the High Court, we think, refers, in the context, to wrongs already done or 
committed, for redress or punishment for such wrongs, if any, has to be im- 
posed by a Court of law properly constituted exercising its own discretion on 
the facts and circumstances of the case and without being in any way influence- 
ed by the view of any person or body, howsoever august or high powered it 
may be. Having tegard to all these considerations it appears to us that only 

that portion of the ldst part of cl. 10 which calls upon the Commission of In- 
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quiry to make recommendations about the action to be taken ‘‘as and by way 
of securing redress or puniahment’’, cannot be said to be at all necessary for 
or ancillary to the purposes of the Commission. In our view the words in the 
later part of the clause, namely, ‘‘as and by way of securing redress or punish- 
ment’’, clearly go outside the scope of the Act and such provision is not 
covered by the two legislative entries and should, therefore, be deleted. So 
deleted the later portion of cl. (10) would read—‘‘and the action which in the 
opinion of the Commission should be taken...to act as a preventive in future 
caseg’. 

Deletion of the words mentioned above from cl. 10 raises the question of 
severability. We find ourselves in substantial agreement with the reasons 
given by the High Court on this point and we hold that the efficacy of the 
notification is in no way affected by the deletion of the offending words men- 
tioned above and there is no reason to think that the Government would not 
have.issued the notification without those words. Those words do not appear 
to us to be inextricably wound up with the texture of the entire notification. 

The principal ground urged in support of the contention as to the invalidity 
of the Act and/or the notification is founded on art. 14 of the Constitution. 
In Budhan Choudhry v. The State of Bihar! a Constitution Bench of seven 
Judges of this Court at pages 1048-49 explained the true meaning and scope 
of art. 14 as follows :— 

“The provisions of Article 14 of the Constitution have come up for discussion before 
this Court in a number of cases, namely, ChiranHtlal Chowdhurt v. The Union of 
India’, The State of Bombay v. F. N. Balscra’, The State of West Bengal v. Anwar Ali 
Sarkar’, Kathi Raning Rawat v. The State of Saurashtra‘, Lachmandas Kewalram Ahuja 
v. The State of Bombay‘, Qasim Razvi v. The State of Hyderabad’ and Habeeb Mohamad 
v. The State of Hyderabad.’ It ia, therefore, not necessary to enter upon any lengthy 
discussion as to the meaning, scope and effect of the article in question. It is now well- 
established that while art. 14 forbids class legislation, it does not forbid reasonable classi- 
fication for the purposes of legislation. In order, however, to pass the test of permissible 
classification two conditions must be fulfilled, namely, (i) that the classification must 
be founded on an intelligible differentia which distinguishes persons or things that are 
grouped together from others left out of the group and (H) that that differentia must 
have a rational relation to the object sought to be achieved by the statute in question. 
The classification may be founded on different bases, namely, geographical, or according 
to objects or occupations or the like. What is necessary is that there must be a nexus 
between the basis of classification and the object of the Act under consideration. It is 
also well established by the decisions of this Court that art. 14 condemns discrimination 
not only by a substanttve law but also by a law of procedure.” 

The principle enunciated above has been consistently adopted and applied in 
subsequent cases. The decisions of this Court further establish— 

(a) that a law may be constitutional even though it relates to a single in- 
dividual if, on account of some special circumstances or reasons applicable to 
him and not applicable to others, that single individual may be treated as a 
class by himself; 

(b) that there is always a presumption in favour of the constitutionality 
of an enactment and the burden is upon him who attacks it to show that there 
has been a clear transgression’ of the constitutional principles; 

(o) that it must be presumed that the Legislature understands and. cor- 
rectly appreciates the need of its own people, that its laws are directed to 
problems made manifest by experience and that its discriminations are based 
on adequate grounds; 

(d) that the Legislature is free to recognise degrees of harm and may con- 
fine its restrictions to those cases where the need is deemed to be the clearest; 


1 [1985] 1 8. 0. R. 1045. 5 [1952] 8. C. R. 435. 
2 [1980] 8. O. R. 869. i 6 [1952] 8. C. R. 710. 
3 [1961] 5. 0. R. 882. 1 vies 8. 0. R. 589. 
4 19531 8. 0. R. 284. +, 8 [1958] 8. C. R. 681. 
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(e) that in order to sustain the presumption of constitutionality the Court 
may take into consideration matters of common knowledge, matters of com- 
mon report, the history of the times and may assume every state of facts which 
can be conceived existing at the time of legislation; and 

(f) that while good faith and knowledge of the existing conditions on the 
part of a Legislature are to be presumed, if there is nothing on the face of 
the law or the surrounding circumstances brought to the notice of the Court 
on which the classification may reasonably be regarded as based, the presump- ' 
tion of constitutionality cannot be carried to the extent of always holding that 
there must be some undisclosed and unknown reasons for subjecting certain 
individuals or corporations to hostile or discriminating legislation. 

The above principles will have to be constantly borne in mind by the Court 
when it is called upon to adjudge the constitutionality of any particular law 
attacked as discriminatory and violative of the equal protection of the laws. 

- A close perusal of the decisions of this Court in which the above principles 
have been enunciated and applied by this Court will also show that a statute 
which may come up for consideration on a question of its validity under art. 14 
of the Constitution, may be placed in one or other of the following five 
classes :-— 

(i) A statute may itself indicate the persons or things to whom its provisions 
are intended to apply and the basis of the classification of such persons or 
things may appear on the face of the statute or may be gathered from the sur- 
rounding circumstances known to or brought to the notice of the Court. In 
determining the validity or otherwise of such a statute the Court has to examine 
whether such classification is or can be reasonably regarded as based upon 
some differentia which distinguishes such persons or things grouped together 
from those left out of the group and whether such differentia has a reasonable 
Yelation to the object sought to be achieved by the statute, no matter whether 
the provisions of the statute are intended to apply only to a particular person 
or thing or only to a certain class of persons or things. Where the Court finds 
that the classification satisfies the testa, the Court will uphold the validity of 
the law, as it did in Chiranjitlal Chowdhuri v. The Union of India (supra), 
The State of Bombay v. F. N. Balsara (supra), Kedar Nath Bajoria vw. The 
State of West Bengal,’ V. M. Syed Mohamad and Company v. The State of 
Andhra,” gnd Budhan Choudhry v. The State of Bihar (supra). 

(ii) A statute may direct its provisions against one individual person 
or thing or to several individual persons or things but no reasonable 
basis of classification may appear on the face of it or be deducible from the 
surrounding circumstances, or matters of common knowledge. In such a case 
the Cqurt will strike down the law as an instance of naked discrimination, as 
tt did in Amecrunnissa Begum v. Mahboob Begum? and Ramprasad Narayan 
Sahs v. The State of Bthar.* 

(iii) A statute may not make any classification of the persons or things 
for the purpose of applying its provisions but may leave it to the discretion of 
the Government to select and classify. persons or things to whom its provisions 
are to apply. In determining the question of the validity or otherwise of such 
a statute the Court will not strike down the law out of hand only because no 
classification appears on its face or because a discretion is given to the Govern- 
ment to make the selection or classification but will go on to examine and as- 
certain if the statute has laid down any principle or policy for the guidance 
of the exercise of discretion by the Government in the matter of the selection 
or classification. After such scrutiny the Court will strike down the statute 
if it does not lay down any principle or policy for guiding the exercise of dis- 
cretion by the Government in the matter of selection or classification, on the 
ground that the statute provides for the delegation of arbitrary and uncon- 
trolled power to the Government so as to enable it to discriminate between 


1 [1984]8. 0. R. 80. , a janaj 8. 0. R. 404. 
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persons or things similarly situate and that, therefore, the disorimination iB 
inherent in the statute itself. In such a case the Court will strike down both 
the law as well as the executive action taken under such law, as it did in State 
of West Bengal v. Anwar Ali Sarkar (supra), Messrs. Dwarka Prasad Laxmi ' 
Narain v. The State of Uttar Pradesh’ and Dhirendra Kumar Mandal v. The 
cae and Remembrancer of Legal Affairs to the Government of West 

Cw) A statute may not make a classification of the persons or things 
for the purpose of applying its provisions and may leave it to the discretion 
of the Government to select and classify the persons or things to whom its 
provisions are to apply but may at the same time lay down a policy or principle 
for the guidance of the exercise of discretion by the Government in the matter 
of such selection or classification, the Court will uphold the law as constitu- 
tional, as it did in Kathi Raning Rawat v. The State of Saurashira (supra). 

(v) A statute may not make a classification of the persons or things to 
whom their provisions are intended to apply and leave it to the discretion of 
the Government to select or classify the persons or things for applying those 
provisions according to the policy or the principle laid down by the statute 
itself for guidance of the exercise of discretion by the Government in the mat- 
ter of such selection or classification. Lf the Government in making the selec- 
tion or classification does not proceed on or follow such policy’ or principle, it 
has been held by this Court e.g. in Katht Raning Rawat v. The State of Sau- 
rashira (supra) that in such a case the executive action but not the statute 
should be condemned as unconstitutional. 

In the light of the foregoing discussions the question at once arises: In what 
category does the Act or the notification impugned in these appeals fall? 

It will be apparent from its long title that the purpose of the Act is to pro- 
vide for the appointment of Commissions of Inquiry and for vesting such Com- 
missions with certain powers. Section 8 empowers the appropriate Govern- 
ment, in certain circumstances therein mentioned, to appoint a Commission of 
Inquiry for the purpose of making an inquiry into any definite matter of public 
importance and performing such functions within such time as may be speci- 
fled in the notification. It seems clear—and it has not been controverted—that 
on a proper construction of this section, the functions the performance of which 
is contemplated must be such as are ancillary to and in aid of the inquiry itself 
and cannot be read as a function independent of or unconnected with such 
inquiry. That being the position, as we conceive it to be, the question arises 
as to the scope and ambit of the power which is conferred by it on the appro- 
priate Government. The answer is furnished by the statute itself, for s. 8 indi- 
cates that the appropriate Government can appoint a Commission of Inquiry 
only for the purpose of making an inquiry into any definite matter of public 
importance and into no other matter. In other words the subject-matter of 
the inquiry can only be a definite matter of public importance. The appropriate 
Government, it follows, is not authorised by this section to appoint a Commis- 
sion for the purpose of holding an inquiry into any other matter. Learned 
Solicitor-General, in the premises, submits that the section itself on the face 
of it, makes a classification so that this statute falls within the first category 
mentioned above and contends that this classification of things is based on an 
intelligible differentia which has a reasonable relation to the object sought to 
be achieved by it, for a definite matter of public importance may well call for 
an inquiry by a Commission. In the alternative the learned Solicitor-General 
urges that in any case the section itself quite clearly indicates that the policy 
bf Parliament is to provide for the appointment of Commissions of Inquiry 
to inquire into any definite matter of public importance and that as there is no 
knowing when, where or how any such matter may crop up ParHament con- 


. spiders it necessary or expedient to leave it to the appropriate Governmént to 


take action as and when the appropriate moment will arrive. In the tempo of 
1 [1054] 8. 0. R. 803. 2 [1955]18. Oo B. 224. 
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the prevailing conditions in modern society events occur which were never 
foreseen and it is impossible for Parliament or any Legislature to anticipate 
all events or to provide for all eventualities and, therefore, it must leave the 
‘ duty of taking the necessary action to the appropriate Government. This delẹ- 
gation of authority, however, is not unguided or uncontrolled, for the discre- 
tion given to the appropriate Government to set up a Commission of Inquiry 
mast be guided by the policy laid down, namely, that the executive action of 
setting up a Commission of Inquiry must conform to the condition: of the seé- 
tion, that is to say, that there must exist a definite matter of public importance 
- into which an inquiry is, in the opinion of the appropriate Government, neces- 
sary or is required by a resolution in that behalf passed by the House of the 
People or the Legislative Assembly of the State. If the preambles or the provi- 
sions of the statutes classed under the first category mentioned above could be 
read as making a reasonable classification satisfying the requirements of art. 14 
and if the preamble to the statute considered in the case of Kathi Raning Rawat 
(supra) could be construed as laymg down sufficiently clearly a policy or 
principle for the guidance of the executive, what objection can there be to 
construing s. 3 of the Act now under our consideration as also making & reason- 
able classification or at any rate as declaring with sufficient clarity the policy 
of Parliament and laying down a principle for the guidance of the exercise of 
the powers conferred on the appropriate Government so as to bring this statute 
at least in the fourth category, if not also in the first category? On the autho- 
rities, as they stand, it cannot be said that an arbitrary and uncontrolled power 
has been delegated to the appropriate Government and that, therefore, the law 
itself is bad. 

Learned counsel for the petitioners next contends that if the Act is good 
in the sense that it has declared its policy and laid down some principle for the 
guidance of the Government in the exercise of the power conferred on it, the 
appropriate Government has failed to exercise its discretion properly on the 
basis of a reasonable classification. Article 14 protects all persons from discri- 
mination by the legislative as well as by the: executive organ of the State. 
“State” is defined in art. 12 as including the Government and ‘‘law’’ is defined 
in art. 13 as including any notification or order. It has to be conceded, there- 
fore, that it is open to the petitioners also to question the constitutionality of 
the notification. The attack against the notificaion is that the Government has 
not properly implemented the policy or followed the principle laid down in the 
Act and has consequently transgressed the bounds of the authority delegated 
to it. It is pointed out that in March, 1946, one Shri Tricumdsas Dwarkadas, 
a solicitor of Bombay, had been appointed an officer on Special Duty to indicate 
the lines on which the Indian Companies Act was to be revised. He made a 
report which was, however, incomplete in certain particulars. Thereupon the 
Government appointed Shri Thiruvenkatachari, the Advocate General of 
Madras, to make.further inquiry. The last mentioned gentleman submitted his 
report and on the basis of that report, it is said, a memorandum containing 
tentative proposals was prepared and circulated to elicit the opinions of various 
organisations. On October 28, 1950, a Committee called the Indian Company 
Law Committee—popularly known as the Bhaba Committee—was appointed. 
That Committee went round and collected materialg and made its comprehen- 
give report on the basis of which the new Indian Companies Act has recently 
been remodelled. As nothing new has since then happened, why, it is asked, 
should any further inquiry be made? The conclusion is pressed upon us that 
there can, in the circumstances, be no definite matter of public importance 
which can possibly call for an inquiry. We find no force in this argument. In 
the first place the Bhaba Committee at p. 29 of its Report recommended that 
further inquiries may, in future, have to be made regarding some matters relat- 
ing to Companies, and, therefore, the necessity for fresh inquiry cannot be 
ruled ont. In the next place the appropriate Government is empowered to 
appoint a Commission of Inquiry if, in its opinion, it is necessary so to do. The 
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preambles to the notification recite that certain matters enumerated under five 
heads had been made to appear to the Central Government in consequence of 
which the Central Government had come to the conclusion that there should be 
a full inquiry into those matters which, in its opinion, were definite matters of 
pa importance both by reason of the grave consequences which appeared to 
ve ensued to the investing public and for determining such measures as might 
be deemed nesessary in order to prevent a recurrence thereof. Parliament in its 
wisdom has left the matter of the setting up of a Commission of Inquiry to the 
discretion of the appropriate Government, and if the appropriate Government 
—has formed the opinion that a definite matter of public importance has arisen 
and calls for an inquiry, the Court will not lightly brush aside the opinion. 


Learned counsel for the petitioners argues that granting that the question 
as to the necessity for constituting a Commission of Inquiry has been left to the 
subjective determination of the appropriate Government, the actual setting up 
of a Commission is conditioned by the existence of some definite matter of public 
importance. If there be no such definite matter of public importance, in 
existance, then no question of necessity for appointing a Commission can arise. 
Reference is then made to the first preamble to the notification and it is pointed 
out that all the matters alleged to have been made to appear to the Central 
Government relate to some supposed act or conduct of the petitioners. The con- 
tention is repeated that the act and conduct of individual persons can never 
be regarded as definite matters of public importance. We are unable to accept 
this argument as sound, for as.we have already stated, the act or conduct of 
individuals may assume such dangerous proportions as may well affect the 
public well-being and thus become a definite matter of public importance. We 
do not, therefore, agree that the notification should be struck down for the 
absence of a definite matter of public importance calling for an inquiry. 


The point which is next urged in support of these appeals and which has 
given us considerable anxiety is that the petitioners and their companies have 
been arbitrarily singled out for the purpose of hostile and discriminatory treat- 
ment and subjected to a harassing and oppressive inquiry. The provisions of 
art. 14, it is contended, protect every person against discrimination by the State, 
namely, against the law as well as the executive action and’ this protection 
extends to State action at all its stages. The petitioners’ grievance is that the 
Godvernment had started discrimination even at the earliest stage when it con- 
ceived the idea of issuing the notification. Reference is Made to the Memo- 
randum filed by the Bombay Shareholders’ Association before the Bhaba 
Committee showing that the same or similar allegations had been made not only 
against the petitioners and their companies but against other businessmen and 
their companies, and that although the petitioners and their companies and 
those other persons and their companied were thus similarly situate, in that 
allegations had been made against both, the Government arbitrarily applied the 
Act to the petitioners and their companies and issued the notification concern- 
ing them but left out the others from its operation. It is true that the noti- 
fication primarily or even solely affects the petitioners and their companies, but 
it cannot be overlooked that Parliament having left the selective application of 
the Act to the discretion of the appropriate Government, the latter must of 
necessity take its decision pn the materials available to it and the opinion it 
forms thereon. The appropriate Government cannot in such matters be expect- 
ed to sit down and hold a judicial inquiry into the truth of the materials 
brought before it, and examine the informants on oath in the presence of the 
parties who are or may be likely to be affected by its decision. In matters of 
this kind the appropriate Government has of necessity to act upon the informa- 
tion available to it. It is the best judge of the reliability of its source of 
information, and if it acts in good faith on the materials brought to its notice 
and honestly comes to the conclusion that the act and conduct of the petitioners 
and the affairs of their companies constitute'a definite matter of public im- 
portance calling for an inquiry with a view to devise méasures for preventing 
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the recurrence of such evil, this Court, not being in possession of all the facts 
will, we apprehend, be slow to adjudge the executive action to be bad and illegal. 
We are not unmindful of the fact that a very wide discretionary power has 
' been conferred on the Government and, indeed, the contemplation that such 
wide powers in the hands of the executive may in some cases be misused or 
abused and turned into an engine of oppression has caused considerable anxiety 
inour mind. Nevertheless, the bare possibility that the powers may be misused 
or abused cannot per se induce the Court to deny the existence of the powers. 
It cannot be overlooked that Parliament has confided this discretion, not to any 
petty official but the appropriate Government itself to take action in conformity 
with the policy and principle laid down in the Act. As this Court has paid in 
Matajog Dobey v. H. C. Bhari,’ ‘‘a discretionary power is not necessarily a 
discriminatory power and that abuse of power is not to be easily assumed where 
the discretion is vested in the Government and not in a minor official.’”” We 
foel sure, however, that if this law is administered by the Government ‘‘with 
an evil eye and an unequal hand”’ or for an oblique or unworthy purpose, the 
arms of this Court will be long enough to reach it and to strike down such abuse 
with a heavy hand. What, then, we inquire, are the salient facts here? The 
Central Government appointed investigators to scrutinise the affairs of three 
of the petitioners’ concerns. Those investigators had made their reports to the 
Central Government. The Central Government had also the Bhaba Committee 
Report and all the Memoranda filed before that Committee. It may also have 
had other information available to it and on those materials it formed its opi- 
nion that the act and conduct of the petitioners and the affairs of their com- 
panies constituted a definite matter of public importance which required a full 
inquiry. Upto this stage there is no question of legal proof of the allegations 
against the petitioners as in a Court of law. The only question is: do those 
allegations, if honestly believed, constitute a definite matter of public im- 
portance? We are unable to say that they do not. 

Reference is again made to the several matters enymerated in the five clauses 
set out in the first preamble to the notification and it is urged that those mat- 
ters do not at all disclose any intelligible differentia on the basis of which the 
petitioners and their companies can be grouped together as a class. On the 
- part of the Union of India reference is made to the affidavits affirmed by 
Shri H. M. Patel, the Principal Secretary to the Finance Ministry of the Gov- 
ernment of India, purporting to set out in detail as the background thereof, the 
circumstances which led to the issue of the impugned notification and the 
matters recited therein and the several reports referred to in the said affidavit. 
Learned counsel for the petitioners take the objection that reference cannot 
be made to any extraneous matter and that the basis of classification must 
appear on the face of the notification itself and reliance is placed on certain 
observations in the dissenting judgments in Chiranjtilal Chowdhury’s case 
(supra) and in item (2) of the summary given by Fazl Ali J., in his judg- 
ment in F. N. Balsara’s case (supra). In Chiranjitlal ChowdAury’s case 
(supra) the majority of the Court read the preamble to the Ordinance which 
was replaced by the Act which was under consideration there as part of the 
Act and considered the recitals, reinforced as they were by the presumption 
of validity of the Act, as prima facie sufficient to constitute an intelligible basis 
for regarding the company concerned as a class by itself and held that the 
petitioner there had not discharged the onus that was on him. The dissenting 
Judges, after pointing out that the petition and the affidavit did not give any 
indication as to the differentia on the basis of which the company had been 
singled out, went on to say that the statute also did not on the face of it indi- 
cate any basis of classification. This was included in cl. (2) of the summary 
get out in the judgment in F. N. Balsara’s case (supra). Those observations 
cannot, therefore, be read as meaning that the classification must always ap- 
pear on the face of the law itself and that reference cannot be made to any 
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eraso materials. In fact in Chiranjilal Chowdhury’s case (supra) par- 
liamentary proceedings, in so far as they depicted the surrounding circum- 
stances and furnished the background, were referred to. In Kathi Raning 
Rawat’: case (supra) the hearing was adjourned in order to enable the res- 
pondent to put in an affidavit setting forth the material circumstances. In 

dasnath Bajoria’s case (supra) the situation brought about by the war con- 
ditions was taken notice of. The same may be said of the cases of A. Thangal 
Kunju Musaliar v. M. Venkitachalam Potis' and Pannalal Binjraj v. Union of 
India®. In our judgment, therefore, there can be no objection to the matters 
brought to the notice of the Court by the affidavit of Shri H. M. Patel being 
taken into consideration along with the matters specified in the notification in 
order to ascertain whether there was any valid basis for treating the petitioners 
and their companies as a class by themselves. 

Learned counsel for the petitioners next urges that even if the matters 
referred to in Shri H. M. Patel’s affidavits and those appearing on the face of 
the notification are taken into consideration one cannot deduce therefrom’ any 
differentia which may be taken to distinguish the petitioners and their com- 
panies from other persons and their companies. The qualities and character- 
istics imputed to the petitioners and their companies are not at all peculiar or 
exclusive to them but are to be found equally in other persons and companies, 
and yet they and their companies have been singled out for hostile and diseri- 
minatory treatment leaving out other persons and companies which are simi- 
larly situate. There is no force in this argument. Parliament has confided 
the task of the selective application of the law to the appropriate Government 
and it is, therefore, for the appropriate Government to exercise ita discretion 
in the matter. It is to be expected—and, until the contrary is proved, it is to 
be presumed—that the Government, which is responsible to Parliament, will 
act honestly, properly and in conformity with the policy and principle laid down 
by Parliament. It may well be that the Central Government thought that 
even if one or more of the particular qualities and characteristics attributed to 
the petitioners and their companies may be found in another person or com- 
pany, the combination of those qualities and characteristics which it thought 
were present in the petitioners and their compaines was of a unique nature 
and was not present in any other person or company. In its appreciation of 
the material facts preparatory to the exercise of the discretion left to it by 
Parliament the Central Government may have thought that the evil was more 
pronounced in the petitioners and their concerns than in any other person 
or concern and that the need for an inquiry was more urgent and clear in the 
case of the petitioners and their companies than in the case of any other person 
or company. What is the gist and substance of the allegations against the peti- 
tioners and their companies? They are that a small group of persons had 
from before 1946 acquired control over a number of companies including a 
banking company and an insurance company; that some of these companies 
were private companies and the others were public companies in which the 
public had invested considerable moneys by buying shares; that the financial 
years of some of these companies were different from those ‘of the others; that 
the funds of the limited companies were utilised in purchasing shares in other. 
companies having large reserve funds with a view to get control over them 
and to utilise those funds for acquiring shares in other companies or otherwise 
utilise those funds for the personal benefit of these individuals; that the shares 
were acquired on blank transfer deeds and were not registered in the names 
of the companies with whose funds they were purchased so as to permit the 
same shares to be shown in the balance sheets of the different companies having 
different financial years; that after 1951 several of these companies were taken 
into voluntary liquidation or their assets were transferred to another company 
under some pretended scheme of arrangement or re-organisation; that after 
getting control of a company they appointed some of thenmelves as managing 
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director or selling agent on high remuneration and after a while cancelled 
such appointment on paying fabulous amounts as and by way of compensation; 


. that funds of one company were transferred to another company to cover up 


the real financial position. It is needless to add other allegations to.explain 
the matter. The question before’ us is not whether the allegations made on 
the face of the notification and in the affidavits filed on behalf of the Union 
of India are true but whether the qualities and characteristics, if honestly be- 
lieved to be found in the petitionera, are so peculiar or unique as to constitute 
a good and valid basis on which the petitioners and their companies can be re- 
garded as a class by themselves.. We are not of opinion that they do not. It 
is not for us to say on this application and we do not in fact say or even sug- 
gest that the ‘allegations about the petitioners and their concerns are at all 
well founded. It is sufficient for our present purpose to say- that the facts dis- 
closed on the face of the notification itself and the farts which have been 
brought to our notice by the affidavits afford sufficient support to the presump- 
tion of constitutionality of the notification. There being thus a presumption 
of validity in favour of the Act and the notification, it is for the petitioners 
to allege and prove beyond doubt that other persons or companies similarly 
situate have been left out and the petitioners and their companies have been 
singled out for discriminatory and hostile treatment. The petitioners have, in 
our opinion, failed:to discharge that onus. Indeed nowhere in the petitions is 
there even an averment that there are other persons or companies. similarly 
situate as the petitioners and their companies. It has to be remembered that 
the allegations set forth in the-memorandum submitted by the Bombay Share- 
holders’ Association to the Bhaba Committee have not heen proved by legal 
evidence. And further that report itself contains matters which may be taken 
as calculated to lend support to the view that. whether regard is had to the 
combination of a variety of evils or to their degree, the petitioners may quite 
conceivably ‘be grouped as a class by themselves. In our judgment the plea 
of the ae of the equal protection clause of our Constitution cannot be 
sustain 


The next contention is that the notification is bad,- because the action of the 
Government in issuing it was mala fide and amountéd to an abuse of power. 
Learned counsel appearing for the petitioner, who is the appellant in Civil 


‘Appeal No. 455 of 1957, makes it clear that no personal motive or ill-will against 
‘the petitioners is imputed to any one, but he points out that the Bhaba Com- 


_ mittee had been set up and the Companies Act has been remodelled and, there- 


fore, the present Commission was not set up for any legitimate purpose. The' 
main idea, according to learned counsel, was to obtain information which the 
Government could not get by following the ordinary procedure under the Code 
of Criminal Procedure and this ulterior motive clearly makes the governmental 
action mala fide. This point has been further emphasised. by learned counsel 
appearing for the petitioners, who are appellants in Civil Appeals Nos. 456 
and 457 of 1957. He has drawn our attention to the affidavits, filed by his 
clients and contends that it was well-known to the Government that none of 
thém was concerned in promoting or managing any of the companies and 
their position being thus well-known to the Government, their ‘inclusion.in the . 
notification was both outside the power conferred by the Government and also 
constituted a mala fide exercise of the power conferred on it. No substantial 
gronnd in support of this point has been brought before us, and we are not 
satisfied that the circumstances referred to in the notification and the affidavits 
filed on behalf of the Union of India. may not, if true, be the basis of a fur- 
ther inquiry into the matter. It will be for the Commission to inquire into the 
allegations and come to its own findings and make ita report containing its 
recommendations. It is not desirable that we should say- anything more on 
this point. All that e need say is that the charge of mala fides has not been 
brought home to the Gqvernment. 


A point was taken that the original notification was defective in that it did 
LE.~14 
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-not fix the time within which the Commission was to complete its report and that 
a subsequent notification fixing a time could not cure that defect. We do not 
think there is any substance in this too. The third notification quoted above 


amended the original notification by fixing a time. There was nothing to pre-’ 


vent the Government from issuing a fresh notification appointing a Commission 
and fixing a time. If that could be done, there was no reason why the same 
result could not be achieved by the combined effect of two notifications. ° In 
any cage the amending notification taken together with the original notification 
may be read as a fresh notification within the meaning of s. 3 of the Act, ope- 
rative at least from the date of the later notification. 

It is feebly argued that the notification is bad as it amounts to a delegation 
of essential legislative function. Assuming that there is delegation of legisla- 
tive function, the Act having laid down ita policy, such delegation of power, if 
any, is not vitiated at all, for the legislation by the delegatee will have to con- 
form to the Policy so laid down by the Act. Lastly a point is raised that the 
notification is bad because it violates art. 23 of the Constitution. It is frankly 
stated by the learned counsel that this point is rather premature at this stage 
and that he desires to reserve his client’s right to raise it in future. 


No other point has been urged before us and for reasons stated above the 


appeals Nos. 455, 456 and 457 of 1957 are dismissed with costs. Appeals Nos. 
656, 657 and 658 of 1957 succeed only in part, namely, to the extent that only 
the "words “by way of redress or punishment’’ occurring in the later portion 
of cl. 10 will be deleted so that the later portion of cl. 10 will read as: ‘‘and 
the action which in the opinion of the Commission should be taken...to act as 
a preventive in future cases’’ as indicated above. We make no order as to 
the costs of these three appeals. 
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Before Mr. Justice Mudholkar and Mr. Justice Kotval. 

SHIOSINGH DAULATSING RAJPUT v. THE BOMBAY REVENUE 
TRIBUNAL.* 

Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 4, 3, papers 
holding more than fifty acres of land failing to make selection as required under 
s. 4(2)—Application by such person under s. 19(2) of Act for reinstatement in posses- 
sion of other land—Whether such pereon can be deemed to be a protected lessee o} 
the land in his possession—Maintainability of application. 


TG uty Aine Cia "ered fi“ N E A a 
. under the Berar Regulation of Agricultural Leases Act, 1951, exceeds fifty acres, it is 
incumbent on him to make a selection of an area upto fifty acres and give intimation 
to the landholder and Revenue Officers as required by s. 4(2) of the Act. If he does 
mot ido 29, he camat. be-detmed to Be a protected Ibessa 4t Al 1a rere) OT aay, 
area in his posseasion. 

Narayan v. Bhalchandra’ and Buckingham Court Ltd. v. Narayan Gangaram,’ re- 
ferred to. 


, Tm facta appear in the judgment. 


R. K. Thakur, for the petitioner. 
O. P. Kalele, for respondent No. 4. 
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Kotvan J. This petition arises-out of an application made by the peti- 
tioner Shiosingh for his reinstatement in possession of a field under s. 19(2) of 

the Berar Regulation of Agricultural Leases Act, 1951. 
‘ The circumstances under which the petitioner preferred that application be- 
fore the revenue authorities are as follows: On April 26, 1954, respondent 
No. 4 Bhikanrao purchased the field, survey No. 56, from ’ respondent No. 5, 
Chandansingh, by a registered sale-deed. Shiogingh is the brother of Chandan- 
singh. Shiosingh filed his application under s. 19(2) of the Act on November 
8, 1954, alleging that he had cultivated the field in the year 1953-54; that he was 
a protected lessee of the said field; that he had been forcibly dispossessed by 
Bhikanrao; and that, therefore, he should be reinstated in porsession. 

Respondent No. 4 Bhikanrao pleaded in reply to this application, that he had 
purchased the field for a sum of: Rs. 4,000 from Chandansingh, that the two 
brothers in collusion were playing a trick on him—one brother selling it to him 
and the other claiming it back on the ground that he was a protected lessee. 
In any case, Bhikanrao pleaded that Shiosingh had more than 50 acres of land 
in his possession as he was cultivating survey Noa. 68, 64/2 B, 8, and 64/3, 
situate at mouza Wadi, admeasuring in all 55 acres; that he had not made any 
selection as required by sB. 4(2) or s. 4-A of the’ Act and, therefore, he had no 
right to claim as a protected lessee. 


The Sub-Divisional Officer before whom the application came held that 
Shiosingh had more than 60 acres and since he had not made a selection, the 
petitioner was not a protected lessee and, therefore, he was not entitled to ask 
for any redress under s. 19(2) of the Act. In appeal, however, the Deputy 
Commissioner, Buldana, held that Shiosingh did not hold more than 50 acres 
since the perepatrak entries were unreliable. He held that respondent No. 4 
had admitted that the petitioner had cultivated Survey No. 56 in the year 
1958-54 and was, therefore, deemed to be a protected lessee of that field. In 
Second Appeal before the Bombay Revenue Tribunal, the decision of the De 
putv Commissioner was set aside and the petitioner’s original application under 
s. 19(2) was dismissed. The Tribunal held that the petitioner had failed to 
prove that he was a protected lessee of the suit land and, therefore, he had no 
locus standi to make an application under s. 19(2). It also held that since the 
petitioner was holding more than 50 acres of land, it was incumbent on him 
to have made a selection as to which 50 acres he desired to continue to hold 
and since he had failed to make such a selection within the time allowed under 
a. 4(3) read with sub-s. (2) thereof, he cannot claim to be a protected lessee. 
Both these conclusions of the Revenue Tribunal are challenged in this petition. 


Now, it is not in dispute before us that the petitioner had held more than 
50 acres of land prior to the date of his application under s. 19(2). He had 
held four survey numbers as was found by the Sub-Divisional Officer. viz. 
Nos. 68, 64/8, 8 and 64/2-B, having a total acreage of 51.24 acres. There- 
fore, he was. even apart from the field in dispute, in possession of more than 
50 acres of land. 

Section 8 of the Berar Regulation of Agricultural Leases Act, 1951, defines 
who is a protected lessee. It divides protected lessees into three classes: (1) 
those who had been holding land in the agricultural vear 1951-52, (2) those 
holding leases from landholders after 1951-52, and (8) ‘‘Every person who 
holds land from a landholder on a lease for a term of eight years or more...’’. 
The first two classes were ‘‘deemed to be” leases for a period of eight years 
(it was five years before amendment) whatever may be the agreed duration 
of the lease. All the above three classes viz. those ‘‘deemed to be” for eight 
years and those leases actually for eight years or more are deemed to be pro- 
tected lersees. Then there follow certain exceptions, in sub-es. (4) and (5) of 
s. 8. With these exceptions we are not here concerned. 


Having defined who is a protected lessee, s. 4 places what are termed restric- 
tions, on protected legsées. For the purposes of the present case, s. 4, sub-ss. 
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(1) and (2) are important. They run as‘follows:— ` 7 - 

“4 (1) No person shall, at any time, be deemed to be a protected lessee in respect ° 
of any area in excess of fifty acres. i . 
_ (2) If the area in which a lessee is entitled under s. 3 to be deemed to be a pro~ 
tected leee at any time together with any other area, if any, held by him as protected 
lessee, exceeds fifty acres, he shall select so much only of the first mentioned area as 
would make the total area to be held by him as protected lessee equal to fifty actes, 
and he shall give an intimation in writing to the landholder or landholders, as the case 
may be, and to the Revenue Officer and thereupon: he shall be deemed to be a protected 
lessee of the area so selected.” , : 

Having regard to the provisións of sub-s. (1) of s. 4, it is clear that no person 
claiming to be a protected lessee can be in possession of any area in excbss ‘of 
fifty acres, and this rule is by virtue of the words in sub-s. (1) “at any time” 
clearly applicable whenever the question falls to be determined.- In subs. (2) 
a protected lessee who holds land in excess of fifty acres has been given the 
right to select such area as is equal to fifty acres within a -certain time ie. | 
within two months before the commencement of the agricultural year. The 
time for the first selection was by the addition of s. 4-A, included by the amend- 
ing Act of 1953, extended up to February 1, 1954. 

Reading these provisions together, it appears to us clear that if at any time 
the area in the possession of a person claiming to be a protected lessee exceeds 
fifty acres, it is incumbent on him to make a selection of an area upto 50 acres 
and pive intimation to the landholder and Revenue Officers as required by 
s. 4(2). If he does not do so, he cannot be deemed to be a protected leases 
at all, in respect of any area in his possession. The moment a protected lessee 
becomes entitled to-hold land in excess of 50 acres, he must make a selection; 
otherwise he ceases to be a protected lessee altogether. That, in our opinion, 
is the proper construction to be placed on the provisions of s. 4(1). 

Mr. R. K. Thakur on behalf of the appellant has urged that if the area al- 
ready in possession of the protected lessee has once vested in the lessee in the 
right of a protected lessee prior to 1951-52, then he cannot be divested of that 
right and cannot cease to be a protected lessee at least in respect of that area. 
Mr. Thakur derived support for his argument from the decision of a Member 

> (Mr. M W. Pradhan) of the Bombay Revenue Tribunal in Narayan v. Bhal- 
chandra', ‘ 

In the first place, the view expressed by the Member (Mr. M. W. Pradhan) 
was really an opinion in that case because under the rules of the Tribunal, the 
operative order was that of the Member designated to try the case (Mr. P. D. 
Deshmukh) who took a contrary view. The argument, plausible 'as it may 
seem, .in our opinion, ignores the provisions of sub-s. (1) of s.°4, and parti- 
cularly the words ‘‘at any time’’. The same words are repeated in sub-s. (2) 
and, therefore, even if the protected lessee holds land as a protected lessee, 
if he ever comes to hold more than fifty acres and fails to make a selection. re- 
quired of him under sub-s. (2), sub-s. (1) states that-he shall not be deemed 
to be a protected lessee because he holds an area in excess of fifty acres. We 
endorse the view expressed by Mr. Deahmukh in Narayan v. Bhalchandra. | 

In the present case it is also not in dispute that the petitioner, who was al- 
ready holding more than fifty acres, failed to make at any time the selection 
required of him under subs. (2) of a 4. No notice was ever given by him 
as required by s. 4(2) or g. 4-A of the Act. Therefore, he cannot be deemed 
to be a protected lessee in respect of the ‘area in dispute, because that area, 
coupled with the ‘area which he already held, was certainly in excess of fifty 
acres. 

` The view we have taken above, though not directly taken, was adverted to by 
us in Buckingham Court Lid. v. Narayan Gangaram®, where we held that the . 
- failure to give kotice within the time prescribed by s. 4A would have this effect 
1 [1958] N. L. J. 269, 1956, decided on Reptember 10, 1957. 
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that the protected leasee would cease to hold the land as a E T lessee it 
the area in his possession is-in excess of fifty acres. . Having heard counsel in 

the present case, we see no reason to modify the view we had taken in that case. 
à For these reasons, we are of opinion that the order impugned before us took 
the correct view in law of ss. 3 and 4 of the Berar Regulation of Agricultural 
Leases Act and correctly decided the matter in controversy in the present 
petition. Upon the view we have taken, we need not decide the other point 
raised. The petition is dismissed with costs. 


Petition dismissed. 


FULL BENCH. 
[NAGPUR BENOH] 


` Before “the Hon'ble Mr. "M; C. Chagla; ‘Chief Justice, Mr. Justice Gokhale end 
. Mr. Justice Badkas. : : 
= YADAORAO HANUMANTRAO DESHMUKH 


v. 
THR BOMBAY REVENUE TRIBUNAL.* 

Madhya Pradesh Land Revenue Code (I of 1955)—States Reorganization Act (XXXVI 
of 1958), Sec. 122, Notification issued under—Order terminating services of Patel pass- 
ed by Deputy Commissioner under Code after reorganization of States—Whether 
such order appealable to Bombay Revenue Tribunal—Meaning and connotation of 
expression “Revenue Cases” in Schedule to notification. 

An order passed under the Madhya Pradesh Land Reventie Code, 1955, by a Deputy 
Commissioner terminating the services of a Patel, which order came into effect after 
the coming into force of the States Reorganization Act, 1956, is by reason of the noti- 
fication issued by the’ State Government under s. 122 of the Act, appealable to the 
Bombay Revenue Tribunal. 


Tue facts appear in the judgment. 


B. B. Banads, for respondent No. 4.' 
“ON. DT. Abhyankar, Special Government Pleader, for the petitignep. 


Cuaaua C.J. A rather important question as to the jurisdiction of the Bom- 
bay Revenue Tribunal arises in this Full Bench, and the -few facts, which have 
to be stated in order to understand what the contention is, are tbat certain 
Patels were appointed under the Berar Land Revenue Code. The relevant 
Act is the Berar Patels and Patwaris Law of 1900, and the Patels that used- 
to be appointed under this Act were either Patels who had certain Watan 
rights or Patela who were appointed ad hoc. This was continued under the 
subsequent Madhya Pradesh Laws till we come to the Madhya Pradesh Land 
Revenue Code (II of 1955) and that law abolished the system of the appoint- 
ment of these Patels. When we turn to the Code, s. 214 provides :— 

“At the end of one year from thè date appointed for the coming into force of this 
Code or on any earlier date which the State Government may, by notification, specify, 
the Berar Patels and Patwarls Law, 1900, shall stand repealed and any right or claim 
to continue or to be appointed as a Patel or Patwari under the said Law shall stand 
extinguished.” i É 
This Code came into force on October 1, 1955, and therefore the Berar Law 
of 1900 stood repealed on September 30, 1956, and any right which a Patel 
had to continue as a Patel or to be appointed as a Patel was extinguished. 
Under s. 287, which is the section dealing with the rule-making power, power 
is conferred upon the requisite authority to make rules under sub-cl. (slir) 
for the appointment of Patels under s. 205(1) of the Code, and when we turn 


*Decided, July 22 ieee “Civil Civil Applications Nos. 52, 58, 59, 90, $6, 90,01, 
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to that section we find that the Deputy Commissioner has been given the power 
to appoint for each village or groups of villages one or more Patels. There- 
fore, the position that emerges is that the mode of appointment of Patéls and 
the rights which Patels had under the law of 1900 ceased to exist on Septem- ` 
ber 30, 1956, and under the Madhya Pradesh Land Revenue Code, from Octo- 
ber 1, 1956, the Deputy Commussioner was given the power to appoint Patels 
and the mode of appointment was to be regulated by the rules to be franred 
under sub-cl (2liz) of s. 287. 

In fact these roles were not framed, but it appears that certain memoranda 
-were issued dealing with the appointment of Patels, and the first is of June 
25, 1956, and this memorandum states that on the abolition of the Watan, 
Patels and Patwaris should be appointed in the resultant vacancies by the 
Deputy Commissioner under s. 205 of the Code and that the following deci- 
sions have been taken by the State Government in this connection— 

(a) The Watan of Patels and Patwaris in Berar shall be abolished with effect from 
30th September 1956. 

(b) Appointment of Patels in Berar should be made by the Deputy Commissioner 
for one year. 
Then the memorandum further states :— 


“Detailed rules are being framed. You are requested to take early action for ap~ 
pointment of temporary Patela for one year equal to the present strength so that the 
new Patel may take over charge of their duties with effect from ist October 1956.” 
Then the next memorandum is of July 21, 1956, and that is to the following 
effect : ‘ — 

“Government have decided that you should select persons fulfilling the conditions 
laid down below and submit a list to the State Government for approval before appoint- 
ing them as Patels.” = A 
Then comes the- list of qualifications. The next relevant memorandum is of 
September 29, 1956. This is addressed to the Deputy Commissioner by the 
Revenue Secretary, and it says: 

“The list af persons submitted by you for appointment of Patels is being considered 
by Government. It is poasible that some time may be taken in finalising the list. The 
appointment of new Patels must be made with effect from Ist October, 1956. Govern- 
ment have therefore decided that existing Patels should be appointed by you as Patels 
under s. 205 of the Madhya Pradesh Land Revenue Code.” 

Pursuant to this, the Deputy Commissioner on the next day addressed letters 
to the Sub-Divisional Officers to the effect that until orders are issued by ths 
` Government on the proposals and appointments of Patels are made, all the 
present Patels at present working are hereby appointed temporarily under the 
Madhya Pradesh Land Revenue Code, s. 205. Pursuant to this, the Patels who 
were functioning on September 30, 1956, continued to function and their ser- 
vices were terminated when new appointments were made from the approved 
list submitted by the Officers to Government, and the grievance of thess Patels 
was that they were appointed for one year and their services were terminated 
before the termination of that year. They wanted these grievances to be ven- 
tilated before the Bombay Revenue Tribunal. Their case was that the order 
of termination of their services was passed by the Deputy Commissioner and 
they had a right of ‘appeal to the Bombay Revenue Tribunal. The Bombay 
Revenue Tribunal held that it had no jurisdiction to entertain the appeal, and 
these Patela, on the various applications which we have before us, have come 
to us challenging the order of the Revenue Tribunal, and the question that 
arisea for our determination is that when we have an order passed under the 
Madhya Pradesh Land Revenue Code by a Deputy Commissioner terminating 
the services of a Patel, is that order appealable, and if it is appealable, is it 
appealable to the Bombay Revenue Tribunal! 
Now, there would have been no difficulty at all but for the fact that the 
State was reorganized on November 1, 1956. Before that, under the Madhya 
Pradesh Land Revenue Code, it was clear, as we shall presently point out, that 
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an appeal lay to the Board of Revenue. This Board of Revenue was set up 
e under the Madhya Pradesh Land Revenue Code under s. 3 and its jurisdiction 
was defined under s. 6, and subs. (1) of s. 6 provides :— 

“The Board shall exercise powers and discharge functions conferred upon it by or 
under this Code and the functions of the State Government specified in Schedule I and 
such other functions as have been conferred or may be conferred by or under any 
Central or Madhya Pradesh Act on the Chief Revenue Authority or the Chief Con- 
trolling Revenue Authority.” 

Then sub-s. (2) provides: 

“The State Government may, subject to such conditions as it may deem fit to im- 
pose by notification, confer upon, or entrust to the board or any member of the Board 
additional powers or functions assigned to the State Government by or under any enact- 
ment for the time being in force.” : 

We are not concerned with subs. (3). Then s. 7 confers administrative func- 
tions upon the Board: 

“The Board shall, in respect of all matters subject to its-appellate jurisdiction, have 

superintendence over all authorities in so far. as such authorities deal with such mat- 
ters and may call for returns.” 
The expression used here is ‘‘administrative Sunetions?? which may also be 
considered to be revisional. functions, functions which a Reévisional Court 
exercises of superintendence over Courts subordinate to it. Section 27 consti- 
tutes the Board, while exercising its powers and functions, as a Revenue Court, 
and s. 41 deals with appeal, revision and review from an order, and cl. (e) 
~of sub-s. (1) provides: 

“(e) if such order is passed by a Deputy Commissioner, whether exercising the 
powers of Deputy Commissioner or Settlement Officer during the currency of the term 
of settlement—io the Board.” f 
Therefore, there can be no doubt that this order of the Deputy Commissioner 
under the Madhya Pradeah Land Revenue Code was appealable and the appeal 
lay to the Board of Revenue. Therefore, if the reorganization had not come 
about and Madhya Pradesh had continued as it was, these Patels would have 
had the right to go in appeal to the Board of Revenue. 

The question is, what is the proper authority to whom the Patels could go 
if: they were aggrieved by an order which had been made by the Deputy Com- 
misioner? As already pointed: out, the order terminating the services camo 
into effect after the reorganization had taken place. Their services were ter- 
minated under the Madhya Pradesh Land Revenue Code and under the orders 
passed by an Officer acting under the provisions of the Land Revenue Code. 
The scheme of the States Reorganization Act is to set up authorities corres- 
ponding to the authorities which existed under the law of that part of the State 
which joined the Bombay State. Therefore, if there was an authority under 
the Madhya Pradesh Land Revenue Code which functioned in Nagpur, and 
Nagpur having merged with the Bombay State, some corresponding authority 
had to be set up under the States Reorganization Act which should function 
in its place, and when we turn to the States Reorganization Act, that position 
is made clear by s. 122. Section 122 provides: 

‘“The Central Government, as respect any Part C State, and the State Government 
as respects any new State or any transferred territory, may by notification in the Official 
Gazette, specify the authority, officer or person who, as from the appointed day, shall 
be competent to exercise such functions exercisable under any Jaw in force on that day 
as may be mentioned in that notification and such law shall have effect accordingly.” 
This the State Government.did by a notification which really calls for inter- 
pretation at our hands. The notification states: 

“In exercise of the powers conferred by s. 122 of the States Reorganization Act, 
read with the provisions of laws referred to in columns 1 and 2 of the Schedule hereto 
annexed, and all other powers enabling it in this behalf, the Government af Bombay 
hereby specifies in cdL 6 af the Schedule the authority, officer or person as the corres- 
ponding authority, officer*or person who or which-in relation to the law mentioned in 
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“col, 1 of the Schedule, shall be competent to exercise functions specified in ool. 5 of 
the Schedule exercisable under that law by the authority, officer, or person. mentioned 
in col. 3 of the Schedule.” 

When we turn to the ened, io elevant ania thes tne tay ia thi Mady . 
Pradesh Land Revenue Code, the provision is s. 3, the existing authority is ` 
the Board of Revenue; the ctions are appellate and revisional powers in 
Revenue cases; and the co nding authority is the Bombay Revenue Tri- 
bunal; -and -for all other functions the corresponding authority is the State 
Government, 

Now, the very narrow question that arises for our decision is: Is this a 
Revenue case? If it is a Revenue-case, then the appellate powers were exer- 
cised by the Board of Revenue and the corresponding authority which should 
now exercise those powers is the Bombay Revenue Tribunal: A Fall Bench 
of the Bombay Revenue Tribunal in Abdul Latif v. Makadeo,’ has taken the 
view. that this particular case is not a Revenue case and- therefore this is not 
a case in which the Board of Revenue could have exerciséd appellate authority, 
and the case would fall under the other functions.of the Board of Reyenue 
jf at all, and therefore the appeal should go to the State Government. As we 
understand the judgment, it really comes to this that under the law which 
applied to Madhya Pradesh. before reorganization, if the Patel had been dis- 
iiissed or his.services terminated by the Deputy Commissioner and he was 
aggrieved by that order, he could have appealed to the Board of Revenue. 
But, in’ view of the notification issued by the Government of Bombay, the 
Bombay Revenue Tribunal cannot hear this appeal. The question is: What 
meaning and what connotation must be given to the: expression ‘‘ Revenue 

caso™ 1. If we interpret the expression ‘‘Revenue case’ in its strict etymo- 
logical sense, then undoubtedly a Revenue case would mean a case dealing with 
revenue which the State derives. It may algo be true that if we were to inter- 
pret this expression in the sense in which it was used in the Government of 
India Act, then also it would mean a case which dealt with the revenues of the 
State;’and it may even be that if we were to interpret it according to the 
Bombay law, then a Revenue case would be. only that case which dealt with 
revenue. But, in ‘our opinion, it is entirely fallacious to construe this ee ea 
' sion from the point of ‘view erther of its ordinary dictionary meaning or 
the point of view of its being understood in a particular way either by the 
Government of India or by the Bombay law. The fundamental position which 
has got to be accepted and appreciated is that this notification was setting up 
an authority to Pe tee to an authority which already existed under the 
law which applied to and what we have to consider is what were the 
functions of that ‘authority itr liak having ceased to exist another authority was 
created to take its place? Therefore, the proper approach is to consider in 
what sense was the expression ‘Revenue case” understood in Madhya Pradesh, 
and whether this particular decision of the Deputy Commissioner would have 
been appealable to the Board of Revenue, because, as we have pointed out, 
the object of the States Reorganization Act was not to create a vacuum, not 
to allow a state of affairs where persons would be deprived of their rights or 
would be depriyed of the proper forum before which they could assert their 
rights, and applying that principle to the present case, the object of the States 
Reorganization Act was to provide to these Patela, a Tribunal corresponding 
to the Board of Revenue before which the ce could go and ventilate their grie- . 
vances. ` If that position is appreciated, it is not difficult to come to a 
decision as to whether the Bombay Revenue Tribunal was right, or wrong in | 
ina to assume jurisdiction in this case. 

Mr. Abhyankar has taken us through various Madhya. Pradesh legislations 
which clearly establish that as far as Madhya Pradesh is concerned a Revenue 
ease was not a ease dealing with Goverment: or State revenue, but a Revenne 
case was a case where an officer functioning under the Land Revenue Code, 
and may be other lawe: -with which we are not concerned, gave a certain deci- 
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nears nee proeesdinga. So that, what constituted a Reve- 
nue case was the decision by a Revenue Officer tunctioning under the Land 
Revenue Cods. If that be the correct position, then there can be no doubt 
. that as far as Madhya Pradesh was concerned, a decision of the Deputy Com- 
missioner terminating the services of the Patels would constitute a Revenue 
caso. Let us see whether this is the correct position. We first turn to the 
Hyderabad Assigned Districts Land Revenue Code of 1896. Under s. 178 
of that Code r. 278 was enacted and that rule provides: 

“It should be borne in mind that only those cases which are taken cognizance of 
by Revenue Officers as such should be considered Revenue business... : 
And r. 283 provides: 


“A paper which constituted the commencement of a ‘Revenue. Case’ ‘should invariably ` 
bo registered and given the number of the heading uñder which it falls and the date 
on which it was registered before any action is taken on it” 

This rule is consequential upon r. 278. So, as far -back as 1896, all matters 
which were taken cognizance of by Revenue Officers were considered as consti- 
tuting Revenue business and any proceedings arising out of it as Revenue 
cases. This rule’ was continued first by the Code of 1928 and ultimately by 
the Code of 1955. We have also the Berar Revenne Manual and there is at 
p. 79 of that-Manual a circular which says: 

“The proceedings of Revenue Officers under -the Land Revenue Code and other 
allied Acts as well as certain proceedings relating to general administration constitute 
Revenue Cases which are classified under the subject heads given in Appendix L” 
Therefore, as far as this position is concerned, there is no doubt that under the 
Madhya Pradesh law this particular action on the part of the Deputy Com- 
missioner would be a Revenue case. Nor is there any doubt that an appeal 
would have lain from his decision to the Board of Revenue. ' 

Now, the view taken by the Bombay Revenue Tribunal is that under the 
Revenue Tribunal Act, under which it is constituted, it would have no juris- 
diction to hear this.case. That is perfectly correct because, as we have point- 
ed ont, the-expression ‘‘Revenue’’ is understood in a different sense in Bombay, 
and we will concede that if this case had arisen in Bombay, the Revenue Tri- 
bunal would have no jurisdiction. But, with great respect, the error into 
which the Revenue Tribunal has fallen is this. It is not considering and it 
should not consider the jurisdiction it is exercising. under the Bombay Reve- 
nue Tribunal Act. What has to be considered is the jurisdiction it is exer- 
cising under the Madhya Pradesh ‘Land Revenue Code. It is that jurisdiction 
.that is conferred upon it by the States Reorganization Act and by the relevant 
notification to- which we have drawn attention. If we may so put it, it is an 
additional. jurisdiction conferred upon the Bombay Revenue Trib and the 
extent and ambit of that jurisdiction must be ju by the provisions: of the 
Madhya: Pradesh Land Revenue Code’ and not by the provisions of the Bombay 
Revenue Tribunal Act. Therefore, in our opinion, the Revenue Tribunal- was 
in error in refusing to assume jurisdiction in the case of these appeals prefer- 
red by different Patels whose services were terminated under the circumstan- 
ces we have indicated and whose appeals under the Madhya Pradesh Law would 
have lain to. the Board of Revenue. - 

We will, therefore, quash the order passed by the Bombay Revenue-Tribu- 
nal and direct it to deal with the appeals preferred by the Patels according to 
law. Petitioners to get the costa. . - . 

Order accordingly. 
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APPELLATE CIVIL, 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval 


SHANKARRAO BALADAS NIKHARE v. SECOND ADDITIONAL 
DISTRICT JUDGE, NAGPUR.* e 
City of Nagpur Corporation Act (II of 1950), Secs. 9(3), 420(2)(f)—Rules framed under 
. Act, r. 9(2)—Voter entering polling booth before closing hour but not obtaining 
Slap I a ae a a a 
voting under r. 9(2). ~ 
: Tideri) of sila Bulan sain tudes 078) S a a Gt a 
L Nagpur Corporation Act, 1948, if a voter has entered the polling booth before the 
oi ae ES 
or not, he would be entitled to vote. 


Toe facts- appear in the judgment. 


“M. N. Phadke, for. the petitioner. 
| M, P. Kelkar, for respondent. No. 2. 


Korvau J. , This is a petition by a defeated candidate in a iaienieapal election 
to the’ Corporation of the city of Nagpur. The petitioner and respon- 
denta Nos. 2; 8 and “4 were candidates for election as councillor from ward 
No. 29 of ‘the. ‘tity of Nagpur. The election was held on June 11, 1957, between 
8-30 am. and 4-30 p.m. Respondents Nos. 5 to 9 had also filed their nomi- 
nation papers but had withdrawn before the date of election and they are made 
parties in this ‘petition to obviate any formal objection. Respondent No. 2 was 
declared elected. He obtained 967 votes while the pétitioner got 946 votes. 
The difference thus was only of 21 votes. 

In the election petition filed by the petitioner under s. 428 of the City of 
Nagpur Corporation Act, the Second Additional District Judge, Nagpur, act- 
ing as the District Court declared'16 of these 21 votes invalid. Thus the diffe- 
rence in the votes obtained by respondent No. 2, the elected candidate, and 
the petitioner was only of 5 votes. The District Court held the election of 
respondent No. 2 valid. 

Among other gtounds, Mr. Phadke, appearing on behalf of the petitioner, 
has raised ground No. 11 in his petition which is to the effect that 

“The election officers illegally refused the right to vote to forty voters who had 
Preeented themselves before the Polling Officer before the closing time and hence by 
hot giving an opportunity to these forty voters to vote the result of the election is mate- 
rially affected.” 

On this question the District Court framed issue No. 5(a). It answered the 
issue in the negative. The District Court referred, among other witnesses, to 
the evidence of respondent No. 2 and it found that 

“These witnesses also stated that all of these voters were standing in the queue since 

before 4-30 P.M. : Even the petitioner admitted that he did not find any voting papers 
with those persons and that he had only found them standing at booths Nos. 5 and 6 at 
about 4-30 P.M. and onwards...I therefore hold that about 20 persons who had reech- 
ed the polling station before 4-30 P.M. could not exercise their right of vote because 
they could not obtain ballot papers because the voters standing abead of them had not 
also done so by that time.” 
Mr. Phadke accepts this finding, but he urges that on this finding, these 20 voters 
were illegally excluded from voting. In spite of the District Court’s finding 
that some 20 voters were unable to exercise their franchise because of the rush 
of voters and because of others standing in a queue ahead of them, it decided 
the issue in the negative, because it relied on the provisions of r. 9(2) of the 
Rules framed under a. 9(3) read with s. 420(2) (f). 


*Decided, August 7, 1958. Special Civil Application NS. 145 of 1058. 
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Rule 9(2) runs as follows: 

“The polling officer shall close the polling station at the hour appointed in this 

behalf by the Chief Executive Officer under rule 1, so as to prevent the admission there- 
* to of any elector after that hour, but any elector who has been furnished with a voting 
paper shall be allowed a reasonable opportunity to record his vote.” 
It is an admitted fact that the closing hour was 4-30 pm. Now the view which 
the District Court took was that because 20 voters had not succeeded in obtain- 
ing the ballot papers by 4-80 p.m. the polling officer was bound to exclude them. 
In other words, the District Court read the clause occurring in r. 9(2) ‘‘so as 
to prevent the admission thereto of any elector after that hour’’ as implying 
that the polling officer was bound to have the door of the polling booth closed 
and exclude all voters from voting whether the voters had entered the booth 
or not, unless they were already given a ballot paper. 

Rule 9(2) is in two parts. The first part lays down the duty of the polling 
officer to close the polling station at the appointed hour ie. at 4-30 p.m. s0 as 
to prevent voters from entering after that time. The second part iays down 
the duty of the polling officer to allow any elector: who has received a voting 
paper a reasonable opportunity of recording his vote. The latter part pre- 
sumably apples to all voters whether in or out of the polling booth, but with 
this part we are not immediately concerned. For the purposes of thik petition 
we would point out that the rule does not say anything about persons who are 
inside the polling booth at 480 when the booth is closed. It algo does not 
say that they shail be excluded from voting after 430 p.m. 

Counsel for respondent No. 2 urged that that is the necessary implication to 
be drawn from the first part of the rule. He urged that there would be no sense 
in ordering the polling officer to eloge the booth at 4-30 p.m. and in also direct- 
ing him to continue to permit voting. He also emphasized that the two clauses 
of the rule are connected by the word ‘but’ thus showing that they are in 
opposition to each other. 

The first part of the rule itself states the purpose for which it was made vis. 
“so as to prevent the admission thereto of any elector after that hour”. It 
does not at all deal with the casea of those voters who have already gained 
admission to the polling booth by 430 p.m. The word ‘but’ which has been 
used to connect the two clauses was, in our opinion, merely inserted to provide 
for the exceptional case vis. that even a voter who at 4-30 p.m. is not inside the 
booth by some fortuitous circumstance should be allowed to vote if he has been 
furnished with a voting paper. 

We think that it is against all principles governing a right of free franchise 
that in the absence of any specific provision governing his case, a voter who 
has entered the polling booth before the closing but who has, on account of rush 
of voters or voters standing before him in a queue, been unable to vote 
should not be allowed to do so simply because the polling officer is enjoined to 
prevent further admission after the closing hour. 

We are thus unable to accept the interpretation of r. 9(2) which prevailed 
with the District Court. On the other hand, it seems to us that if a voter had 
entered the polling booth, then, whether he had obtained a voting paper or 
not, he would be entitled to vote. Unfortunately, the finding ed by the 
District Court is not a finding on this precise point, but the District Court 
accepted the evidence of certain witnesses including that of the petitioner on 
this point. The petitioner in his evidence stated as follows: 

“At about 4-30 PM. I had gone to booth No. 5. I found that there were 12 voters 
admitted inside the booth and who had not voted until then.” 

In para. 14 he further stated: 

“| did not find any ballot papers with those 8 to 10 persons.” 

The witness does not, of course, prove the exact number which had been exclud- 
ed. That is otherwise proved. But he certainly proves that at least 12 voters 
were excluded though they were inside the polling booth at 4-80 p.m. 

In or ee ee which was accepted by the District Court can 
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only show that r. 9(2) was not complied with. These persons were, therefore, 
illegally excluded from exercising their franchise. As we have indicated above, 
the difference in the votes received by respondent No. 2 and by the petitioner: 
was only five. Therefore, if 12 voters were illegally excluded from the eles- . 
tion, the result of the election would be materially affected. For these reasons, 
we are unable to sustain the finding of the District Court on issue No. 5(a). 
We set it aside and declare the election of respondent No. 2 Juned Alam void. 
Rule 15(c) read with r. 16 of the Rules framed under s. 420(3) (xviit) and 
(ziz) of the Act enact that if an election is declared void, as we have done, 
the Court may either declare that a casual vacancy has been created, or that 
the applicant or any other candidate has been duly elected. The second altar- 
native cannot be availed of by the petitioner in this case because it is impossible 
to say for whom the excluded voters would have voted. Therefore, the only 
proper order to pass in the present case would be that the petition is allowed, 
the election is declared void and a declaration is made that a casual vacancy 
has been created in ward No. 29 of the City of Nagpur Corporation. We order 
accordingly 
- Tn the circumstances there shall be no order as to costs throughout. 


Order accordingly. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


RAJA NARAYANLAL BANSILAL v. MANECK PHIROZE MISTRY.* 

Companies Act (I of 1956), Secs, 235, 237, 239, 240, 645, 646—Indian Companies Act 
(VII of 1913), Secs. 137, 138, 140, 141—Constitution of India, Arts. 20, 14—Inszpector 
appointed tinder s. 138(iv) of Act of 1913—Pending investigation, Act of 1956 coming 
into force—Central Government according approval to inspector under s. 239(2) of 
Act of 1956 exercising powers of investigation into affairs of managing agent tnclud- 
ing his personal books and accounts—Whether inspector can exercise powers under 
s. 239(2)—Accusation referred to in art. 20(3) of Constitution whether an accusation 
without reference to any criminal proceeding—Investigation held by inspector 
whether a criminal proceeding—Applicability of art. 20(8) to s. 240(5) of Act of 1956 
—Obiter of Supreme Court—Whether High Court must accept such obiter as laying 
down correct law—Supreme Court tn interpreting clause of statute or article of Con- 

~ stitution interpreting whole section or article—Whether such interpretation of whole 

section or article binding upon High Court—Construction of statute—Section saving 
certain provisions of earlier law generally—Later section in same statute saving 
particular provision of provisions generally saved in previous sectlon—Whether by 
reason of such specific mention of particular provision, provisions dealt with by 
earlier section not saved. 

An inspector appointed under s. 138(to) of the Indian Companies Act, 1913, can. 
by virtue of a. 645 of the Companies Act, 1956, with the prior approval of the Central 
Government under, s. 239(2) of the Companies Act, 1958, exercise the powers under 

_ = 239 of the Companies Act, 1856. 

If the Legislature saves and deals with a particular provision of the law, when in 
the earlier sections tt had dealt’ generally and saved other provisions of the law, tt 
does not follow that ‘by reason of the specific mention of a particular provision of 
the law the other provisions dealing with the same subject are not saved and do 
not fall within the general provisions contained in the earlier sections. 


* Decided, September 3, 1958. 0.0.3. Appeal 201 of 1957, 7 
No. 28 of 1958: Miscellansous Petition No. . 
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Commissioners for Special Purposes of Income Tar v. Pemsel,! referred to. 

The accusation referred to in art. 20(3) of the Constitution of India is an accusation 
with reference to a criminal proceeding and, therefore, as an investigation held by 
an inspector appointed under the Companies Act, 1956,.to investigate the affairs of 
a company, is not a criminal proceeding, art. 20(3) of the Constitution is not applic- 
able to the provisions of s. 240(5) of the Companies Act, 1958, under which there is 
* an obligation upon the person examined to answer questions put to him and the 
possibility of these answers being used in evidence against him although the answers 
may be of an incriminating nature. 

Caleutta M. & Co. v. Collector of Customs,’ dissented from. 
M. P. Sharma v. Satish Chandra, District Magistrate, Delhi,’ explained. 

Magbool Hussain v. The State of Bombay; S. A. Venkataraman v. The Union of 
India’ Hearts of Oak Assurance Co. v. Attorney General,” Boyd v. United States,’ 
Counselman v. Hitchcock,’ Blau v. United States,’ McCarthy v. Arndstein,™ Atherton, 
In re” and Paget, In re: Official Receiver, Ex parte,” referred to. 

Even an obiter of the Supreme Court of India deserves the highest respect and it 
is incumbent upon the High Court to accept even the obiter as correctly laying down 
the law. 

wi fev. eins “aan Mla doal eects avr eu a i the, Constitution Ul 
India calls for interpretation, and in order to interpret it the Supreme Court inter- 
prets the whole section or article and lays down the proper canon of construction, 
that interpretation is binding upon the High Court unless the Supreme Court in any 
peor rast estan a ied eee the Aue eee ae 


ONE n Bansilal (petitioner) was thé manager and Karta of a joint 
and undivided Hindn family, consisting of himself and his three sons, and the 
joint family carried on business in the firm name and style of Messrs. Narayanlal 

_Bansilal. The petitioner as the manager and Karta of the joint family manag- 
ed and looked after the business of Messrs. Narayanlal Bansilal. Messrs. Nara- 
yanlal Bansilal were the Managing Agents of the Harinagar Sugar Mills Ltd. 
(hereinafter referred to as the company): The company was a public limited 
company incorporate under the provisions of the Indian ‘Companies Act VII 
of 1918. The company owned a sugar factory at Harinagar in the State of 
Bihar and carried on business of manufacturing sugar at the factory and sell- 
ing such sugar. The petitioner looked after the businéss and affairs of the’ 
company subject to the control and supervision of the directors of the company. 
The Registrar of Companies by his letter dated February 14, 1954, called upon 
the company to furnish certain information to the Registrar under s. 187 of 
the Indian Companies Act, 1918. The company sent a reply on April 80, 1954. 
The Registrar of Companies on November 15, 1954, addressed a letter to the com- 
pany, stating that it had been represented to him under s. 187(6) of the Indian 
Companies Act, 1913, that the business of the company was being carried on 
‘in fraud”. _He called upon the company to furnish certain information in, 
connection with various matters set out in that letter. At the end of that letter 
the Registrar stated that he was giving an opportunity to the company under 
s. 187(6) of the Indian Companies Act, 1918, of being heard and producing such 

‘evidence as the company might desire to disprove the allegations contained in 
the said letter. On April 15, 1955, the Registrar of Companies made a report 
to the Central Government under s. 137(5) ofthe Indian Companies Act, 1918. 
In the course of that report the Registrar observed that the affairs of the com- 
pany were carried on in fraud of the contributories and that the affairs of the 
company disclosed an unsatisfactory state of affairs. In the course of his 


1 [1801] A. O. 881. 7 (1885) 116 U. 8. 616, 618, 20 Law. ed. 
148. 


2 [1956] A. I. R. Oal. 253. 
3 [1984] 8. 0. R. 1077 8 (1890) 142 U. 8. 547, 35 Law. ed. 1110. 
4 [1953] 8. O. R. 780, s.o. (1958) 58 Bom. © (1960) 340 U. 8. 159, 95 Law. ed. 170. 

L. R.1135. 10 (1924) 266 U. 8. 84, 69 Law. ed. 158. 
5 `T1954] 8. O. R. 1150. -° 11 [101272 K. B. 251. 
6 [1933] A. O. 392. : 12 [1927] 2 Oh. 85. -  - 


222 THE BOMBAY LAW REPORTER. [vor LXI. 


report, the Registrar further observed that the moneys of the company were 
utilised for the purchase of farms at Harpur and Bhawanipur for and on 
behalf of the petitioner. He further observed that the farms having been , 
purchased out of. the funds of the company, the.income thereof should have 
ben included in the company’s books of account. He opined that the profits 
derived from such farms appeared to have been misappropriated. He further 
stated that there was no doubt that the Managing Agents were utilising the 
property of the company for their personal gain. He stated that the company 
had to pay compensation to one Shri Vallabh Ramdeo Pittie in the sums of 
Rea. 1,88,995 and Ra. 6,835,987 in respect of a contract for the sale of sugar enter- 
ed into with him, which could not be fulfilled. He observed that the whole 
transaction appeared to be bogus. He stated that the company must be aware 
of the fact that the company would not be able to honour the contract and that 
the management perhaps to benefit by such transaction might have entered 
into the aforesaid contract, perhaps deliberately to share the compensation. The 
Registrar stated that the income-tax authorities had also required the reopen- 
ing of the income-tax assessment of the previous years on the ground of sup- 
pression of true income, false debits and suppression of sales which disclosed 
that the affairs of the company were actually carried on in fraud and that the 
company had been .borrowing moneys ostensibly for the purpose of investing 
in or financing the other companies in which the petitioner appeared to be 
interested. 1 7 

On November 1, 1955, the Central Government issued an order which stated 
that a report under sub-s. (5) of e. 137 of the Indian Companies Act, 1913, had 
been submitted by the Registrar of Companies on the affairs of the Harinagar 
Sugar Mills Ltd., Bombay, and that the, Central Government considered it 
desirable that an inspector should be appointed under sub-s. ($w) of s. 18 E 
the said Act to investigate into the affairs of the company and to report 
on. The Central Government, therefore, in exercise of the aie pentane 
by sub-s. (iv) of s. 188 of the Act appointed one Maneck P. Mistry as an 
inspector to investigate into the affairs of the company from the date of its 
incorporation and point out all irregularities and contraventions in respect of 
the provisions of the Indian Companies Act, 1913, or any other law and report 
in the manner indicated in a separate communication sent to him. The rele- 
vant portions of the communication were as under :— 

“While investigating the affairs of companies, inspectors should bear in mind that 
for a successful prosecution the evidence in support of a charge must be clear, tangible 
and cogent. They should, therefore, specify in their reports with reference to the evi- 
dence, either oral or documentary or both collected during the Investigations, on the 
following among other matters:— 

(a) What the charge in brief is; 

(b) What is the offence committed, quoting as far as possible the section contravened; 

(c) names, designation and addresses of the accused who are alleged to have com- 
mitted the offence; 

(d) the precise evidence, oral, documentary, or both, which implicates each of the 
named accused and goes to prove the charge; and 

(e) in case af misappropriation, the amount misappropriated. Charges should be 
enumerated by successive serial numbers in the report and the evidence available in 
support of each charge and the inspectors’ findings thereon should be discussed and 
indicated thereunder.. 

should make proper use of the rights available to them under section 140 

of the Act including the right to examine a person on oath. Questions should be so put 
to persons examined on oath as to bring out their admissions with reference to facts, 
books and accounts and other documents relating to the company.” 
The communication further stated that the examination of officera of the 
company made by the inspector should be conducted in private and that the 
inspector was not entitled to make publics the informatjon received by him on 
examination as aforesaid. . 
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On April 1, 1956, the Indian Companies Act, 1956, came into operation. On 
April 27, 1956, respondent No. 1 as the inspector appointed by the Central 
Government addreased a notice to the petitioner, stating that under sub-s. (2) 
of g. 140 of the Indian Companies Act, 1913, he had to examine the petitioner 
on oath in relation to the business of the company and requested the petitioner 
to attend his office on May 10, 1956, for that ie ace He further drew the 
attention of the petitioner to sub-s. (3) of s. 140 of the Indian Companies Act, 
1918, which provided for a fine of Rs. 50 for each offence if a person refused to 
answer any question relating to the affairs of the company. On May 8, 1956, 
the petitioner’s attorneys asked for an adjournment until the first week of 
June 1956. Respondent No. 1 did not grant the adjournment as requested, but 
gave a fresh appointment fixing May 15, 1956, for examining the petitioner. 
On the same day he required the petitioner to produce various books and docu- 
ments and drew the attention of the petitioner to the provisions of s. 240(3) 
of the new Companies Act, 1956, which deal with the question of contempt of 
Court for a refusal to produce any books or papers required to be produced by 
the inspector. Between June 6, 1956, and July 31, 1956, the petitioner was 
examined by respondent No. 1 on solemn affirmation on or about 14 different 
occasions. On June 6, 1956, the petitioner had appeared before respondent 
No. 1 with his attorneys. During the course of his examination the petitioner 
was asked about the various documents which the petitioner had been called 
upon to produce. The petitioner expressed his inability to produce the same, 
stating that he would produce the same, if so advised, by his lawyers. Res- 
pondent No. 1 drew the attention of the petitioner in terms to provisions of 
8. 240 of the new Companies Act and read ont the same and explained the 
import thereof to the petitioner. On June 11, 1956, the petitioner had appear- 
ed with his attorneys before the inspector. At the end of the day’s p i 
an application was made on behalf of the petitioner for an adjournment for 
about 2-3 days in order to enable the petitioner to consult his counsel on the 
point whether the proceedings before the inspector; which were being carried 
on under the new Companies Act, were competent in law having regard to the 
fact that the inspector had been appointed under the old Companies Act, 1913. 
Respondent No. 1 as such inspector had also issued notices against L. H. Daga 
and B. Jhalani, two of the other Directors of the said company and Chandmal 
Choradia, the Chief Accountant of the company for their examinatidn under 
g. 140(2) of the Indian Companies Act, 1913. Respondent No. 1 examined on 
solemn affirmation L. H. Daga. B. Jhalani did not appear before him and 
Choradia made a statement before him without being put on solemn affirmation. 
Respondent No. 1 made an interim report to the Central Government. 


On July 26, 1956, the Central Government in exercise of its powers under 
sub-s. (2) of s. 289 of the Companies Act, 1956, accorded its approval to res- 
pondent No. 1 as an inspector exercising the powers of investigating into and 
reporting on the affairs of 

“(i) Shiv Narainlal Banailal (including his personal books and accounts); 

(H) Messrs. Narainlal Bansilal, the Managing Agents of Herinagar Suger Mills Ltd; 

(H) The Shangrilla Food Products Limited; and 

(tv) Harinagar Cane Farm.” ` 
The order referred to the correspondence carried on by the inspector with the 
Central Government, resting with his letter dated June 2, 1956. It in terms 
referred to the memorandum of respondent No. 1 regarding the progress of 
the investigation. On May 9, 1957, respondent No. 1 addressed a notice to, the 
petitioner ‘‘by virtue of the provisions contained in s. 240 of the Companies 
Act, 1956.’? After reciting that the petitioner was an officer and agent of the 
company, respondent No. 1 ealled upon the petitioner to attend the office of 
respondent No. 1 on May 14, 1957, for the purpose of being examined on oath 
in relation to the affairs of the company. By this notice he called upon the 
petitioner to produce geveral books of account and papers. Among the books 
of account and ‘papers required to be produced were the personal books of 
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account of the petitioner from the year 1988 to the date of the notice, the Books 
of account of Messrs. Narayanlal Bansilal, the Managing Agents of Harinagar 
Sugar Mills Ltd. from the year 1938 to the date of the notice and the books of 


account of Harinagar Cane Farm from 1934 to the date of the notice. The ` 


. petitioner did not appear on the appointed day, but applied for an’ adjourn- 
ment. Thereafter on May 16, 1957, another notice in terms similar to the notice 
dated May 9, 1957, was addressed to the petitioner. The petitioner did rfot 
appear in pursuance of that notice and applied for an adjournment on. the 
ground of sudden illness. On May 29, 1957, respondent No. 1 addressed a third 
notice to the petitioner in terms similar to the notice dated May 9, 1957. As 
the petitioner again did not attend, a fourth notice was addressed to the peti- 
tioner on June 29, 1957, in terms similar to’the notice issued to the petitioner 
on May 9, 1957. On July 5, 1957, the petitioner with his attorneys and counsel 
appeared before respondent No. 1. At that time counsel for the petitioner sub- 
mitted that respondent No. 1 was not entitled to proceed with the aii loca 
as his appointment as an inspector as also the proceedings taken by him were 
lira veres the Constitution and offended against arts. 14 and 20 of the Consti- 
tution. He also submitted that respondent No. 1 had ño right in law to sum- 
mon any witnesses under s. 240 of the new Act and that he was not entitled in 
law to.call upon the witnesses to produce before him books of account, doeu- 
ments etc. Respondent No. 1 adjourned the matter to July 12, 1957. 

On July 10, 1957, the ‘petitioner filed the present petition against respondent 
No. 1 as well as the Union of India (respondent No. 2) for the issue of a writ 
of certiorart or any other appropriate direction, order or writ under art. 226 
of the Constitution of India against respondent No. 1 calling for the records of 
the case relating to the aforesaid notices, the said examination of the petitioner 
and L. H. Daga, B. Jhalani and Chandmal Choradia made by respondent'No. 1 
and the interim report made by respondent No. 1 to the Central Government 
and for quashing and setting aside the notices, the examination and the interim 
report. -He further prayed for the issue of a writ of prohibition or anv other 
appropriate direction, order or writ under art. 226 of the Constitution of India 
prohibiting and restraining respondent No. 1 from acting upon or proceeding 
under the notices and/or from making any investigation under or in pursuance of 
the notices and/or from exercising any powers of investigation under ss. 239 and/ 
or 240 of the Companies Act, 1958, and/or from investigating into the affairs of 
any of the persons and concerns mentioned in the petition. The petitioner 
further prayed for the issue of a writ of mandamus or a writ in the nature of 
mandamus or any other appropriate direction, order or writ under art. 226 of 
the Constitution of India directing respondent No. 1 to withdraw and/or cancel 
the notices and to forbear from acting or proceeding under the notices and/or 
from making any investigation under or in pursuance of the notices and/or 
from exercising any. powers under ss. 239 and/or 240 of the Companies Act, 
1956, and/or from investigating into the affairs of any of the persons and 
concerns mentioned in the petition. . 

_The petition came up for hearing before K. T. Desai J. who dismissed it on 
April 8, 1958, observing in his judgment as follows :— 


K. T. Daa J. The principal contention advanced by Mr. Manecksha, 
the learned counsel for the petitioner, is that s. 240 of the new Companies Act 
under which respondent No. 1 required the production -of documents by 
the petitioner and under which he examined and desired further to examine 
the petitioner on solemn affirmation is void and inoperative in Jaw as offending 
against the provisions of art. 20(3) and art. 14 of the Constitution. Hoe further 
urges that the provisions contained in s. 239 of the new Act, under which the 
Central Government accorded its approval to respondent No. 1 exercising 
the nowers:of investigating into and reporting on the affaira of ‘‘Shiv Narain- 
lal’ Bansilal (including his personal books of acconnt),* Messrs. Narainlal 
Bansilal, the Managing Agents of Harinagar Sugar Mills Utd. the Shangrila 

Food Products Limited and the Harinagar Cane Farm™, are illegal, void and 
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inoperative in law as being in violation of the fundamental rights guaran 
under the Constitution under art. 20(3) and art. 14 of the Constitution. 

. further contends that apart from the constitutionality of the provisions con- 
tained in ss. 289 and 240 of the new Act, respondent No. 1, being a person 
appointed under the provisions of s. 188 of the old: Companies Act, 1918, had 
no right to require the production of any documents or to examine any person 
under the provisions of s. 289 or 240-of the new -Act and that the notices issued 
by respondent No. 1 and the proceedings taken by him since the coming into 
force of the new Companies Act are without jurisdiction, void and inoperative 
in law. In para. 11 of the petition the order of the Central Government, 
dated July 26, 1956, (exh. D) has'been challenged on the ground that it violat- 
ed the provisions of art. 19(1)(g) of the Constitution. The said argument, 
however, has not been urged before me at the hearing. It is further stated 
that the said order is null and void as the same has been passed without giving 
a hearing to the petitioner and without giving any opportunity to the petitioner 
to show cause against the same and that it has been passed contrary to the fun- 
damental principles of natural justice. At the hearing of the petition, the said 
argument has not been urged before me. In para. 12(a) of the petition it has 
been stated as under :— 

“The said examination was made by the Ist respondent in purported exercise of 
his powers under section 140 of the Indian Companies Act VII of 1913 as appears clearly 
from the sald notice Exh. “E” hereto. After the commencement of the Companies Act 
1956 the 1st respondent was not entitled to exercise any powers under section 140 of the 
Indian Companies Act VII of' 1913 inasmuch as the said section stood repealed on ist 
April 1956 on the commencement of the Companies Act, 1956.” . 

It was not contended before me that the examination was held in the exer- 
cise of powers conferred under s. 140 of the Indian Companies Act. It was, on 
the contrary, strongly urged before me that the examination was held under 
the provisions of s. 240 of the new Companies Act and that it clearly appeared 
from the notices, exh. E, that respondent No. 1 was purporting to act in 
exercise of powers conferred under s. 240 of the new Act. The learned counsel 
for the petitioner did not contend at the hearing that respondent No. 1 was 
not entitled to exercise any powers under s. 140 of the Indian Companies Act 
VII of 1913 after the repeal of the said section under the new Companies Act. 
In the affidavit in reply of respondent No. 1, which has‘ been adopted by 
respondent No, 2, it is urged that the petitioner has been guilty of gross delay 
in fling the petition and that the petition is Hable to be dismissed on that 
ground. It is further urged that: the petition has not been filed bona fide and ' 
it is submitted that the petition is premature, misconceived and not maintain- 
able as the investigation had still to be completed. At the hearing none of the 
aforesaid contentions has been pressed by the learned Advocate General. who 
appears for the.respondents. ‘My attention was drawn to various statements 
contained in the affidavit of respondent No. 1 in order to show that after 
the coming into force of the new Companies Act, respondent No. 1 purport- 
ed to act under the provisions of the new Companies Act. As that statement 
has not been disputed before me,-it is not necessary for me to examine the 
various. documents and the statements made by the parties in connection there- 
with. The learned Advocate General stated that he desired to meet the consti- 
tutional challenge to the provisions of ss. 289 and 240 of the Indian Companies 
Act, 1956, and did not press any of the preliminary objections. 

Article 20 of the Constitution provides as under :— 

“29, (1) No person shall be convicted of any offence: except for violation of a law 
in force at the time of the commission of the act charged as an offence, nor be subjected 
to a penalty greater than that which might have been inflicted under the law in force 
at the time of the commission of the offence. 

(2) No person shalt be prosecuted and punished for the same offence more than once. 

(3) No person accused? of any offence shall be compelled to be a witness against 


L. els 
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It is urged that the provisions of ss. 239 and 240 of the new Compdnies Act 
offend against the fundamental rights guaranteed under art. 20(3) of the 
Constitution. It is submitted by the learned counsel for the petitioner'that , 
the provisions contained in art. Z013) should be liberally construed and that 
the Court should look more to the substance than to the sound. It is urged 
het the Inspector who has been appointed by the Central Government to 
investigate into the affairs of the company because of the report of the Regis- 
Companies, which contained allegations about the petitioner having 
carried on the business of the company fraudulently and about the petitioner 
having committed the offence, among others, of criminal breach of trust, would 
have to examine the petitioner in connection with the offences which he is 
alleged to have committed; that under the provisions of s. 240(3) he the peti- 
tioner is compellable to make a statement on solemn affirmation in connection 
therewith; that his testimony is liable to be used against him in any criminal 
proceeding and that he is liable to be prosecuted for. offences, which may be 
discovered to have been committed by him’ as a result of the investigation by 
the Inspector. It is urged that incase he has committed any offence he is 
obliged to confess to a crime or be prosecuted for’ perjury or for contempt and 
that this clearly violates the constitutional guarantee given under art. 20(3) 
of the Constitution. The argument in substance is that if a person has com- 
mitted an offence, if he was compelled to answer truthfully he would be com- 
pelled on solemn affirmation or oath to confess to a crime; that if he answered 
falsely he was liable to be prosecuted for perjury and that if he refused to 
answer, he was liable to be committed for contempt. 

Mr. Manecksha referred to three judgmenta of the Supreme Court of the 
United States of America relating to the construction of the 5th endment 
to the Constitution of the United States. That amendment inter alia provided 
as under: ‘‘No po eee -shall be compelled in any criminal case to be a wit- 
nes against himself.’’ The decision in Counselman v. Hitohcock,’ leys down 
that the privilege given by the Fifth Amendment to the Constitution that no 
person shall be compelled in any criminal case to be a witness against himself 
extends to a proceeding before a grand jury. In Willis Constitutional Law of 
the United States, it has been stated at page 548 that the fonction of a grand 
jury is to inquire whether or not a crime has been committed. If it finds that a 
crime has been committed, it then charges a person with the crime and returns 
its charge to the Court. That charge is the indictment or presentment. That 
ease lays down that the privilege is available not merely in- the proceedings 
before a Court where the trial takes place, but in prior proceedings when the 
investigation whether a crime has or has not been committed takes place before 
& grand jury. Mr. Justice Blatchford, who delivered the opinion of the Court, 
observes in that case as follows (p. 1118) :— 

“It is broadly contended on the part of the appellee that a witness is not entitled 

to plead the privilege of silence, except In a criminal case against himself; but such is 
not the language of the Constitution. Its provision is that no person shall be compelled 
in any criminal case to be a witness against himself. This provision must have a broad 
construction in favour of the right which it was intended to secure. The matter under 
investigation by the grand jury in this case was a criminal matter, to inquire whether 
there had been a criminal violation of the Interstate Commerce Act. If Counselman had 
been guilty of the matters inquired of tn the questions which he refused to answer, he 
himself was lable to criminal prosecution under the Act. The case before the grand 
jury was, therefore, a criminal case. The reason given by Counselman for his refusal 
to answer the question was that his answers might tend to criminate him, and showed 
that his apprehension was that, if he answered the questions truly and fully (as he was 
bound to do tf he should answer them at all), the answers might show that he had com- 
mitted a crime against the Interstate Commerce Act, for which he might be prosecuted. 
His answers, therefore, would be testimony against himself, and he would be compelled 
to give them in a criminal ‘case. i 


. 


1 (1890) 143 U. 8, 547, 35 Law. ed. 1110. 
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It is tmpowsthle that the meaning of thé constitutional provision can only be, that a 
person shall not be compelled to be a witness against himself in a criminal prosecution 
against himself, It would doubtless cover such cases; but it is not limited to them. The 
* object was to insure that a person should not be compelled, when acting as a witness in 
any investigation, to give testimony which might tend to show that he himself had 
committed a crime. The privilege is limited to criminal matters, but it is as broad as the 
mischief against which it seeks to guard.. 

Tt is an ancient principle of the law of evidence, that a witness shall not be com- 
pelled, in any proceeding, to make disclosures or to give testimony which will tend to 
criminate him or subject him to fines, penalties or forfeitures.” : 

The case of Blau v. United States’ lays down that a witness called to testify 
before a Federal grand jury cannot, over his claim of privilege against self- 
incrimination under the Fifth Amendment to the Federal Constitution, be 
compelled to answer questions concerning the Communist Party or his employ- 
ment by it, where a Federal statute makes it a crime to advocate knowingly the 
desirability of overthrow of the government by force or violence, to organize 
or help to organize any society or group which advocates such overthrow or to 
be or become a member of such a group with knowledge of its purposes, since 
these provisions make future prosecution of the witness far more than a mere 
imaginary possibility. Mr, Justice Black, who delivered the opinion of the 
court observes as follows (p. 172) :— 

.-Answers to the questions asked by the grand jury would haye furnished a link 
Ín the chain of evidence needed in a prosecution of petitioner for vislation of (or con- 
spiracy to violate) the Smith Act. Prior decisions of this Court have clearly established 
that under such circumstances, the Constitution gives a witness the privilege of remain- 
ing silent.” 

The case of Boyd v. United States,? relied upon by Mr. Manecksha, was a 
case where the proceedings were in, rem te establish a forfeiture of certain 
goods alleged to have been fraudulently imported without paying the duties 
thereon, pursuant to the 12th section of the Act to amend the Customs Revenue 
Laws. It was there held that an order of the Court requiring the claimants of 
the goods to produce a certain invoice in Court for the inspection of the govern- 
ment attorney, and to be offered in evidence by him, was an unconstitutional 
exercise of authority and that the inspection of the invoice by the attorney and 
its admission in evidence were erroneous and unconstitutional proceedings. 
Mr. Justice Bradley, who delivered the opinion of the Court, observes as 
follows (p. 751) :— . 

“...Now it is elementary knowledge that one cardinal rule of the court of chancery 
is never to decree a discovery which might tend to convict the party of a crime, or to 
forfett his property. And any compulsory discovery by extorting the party’s cath, or 
compelling the production of his private books and papers, to convict him of crime or 
to forfeit his property, is contrary to the principles of a free government. It is abhor- 
rent to the instincts of an Englishman; ft is abhorrent to the instincts of an American. 
It may sult the purposes of despotic power; but it cannot abide the pure atmosphere of 
political liberty and personal freedom.” > 
At p. 752, the learned Judge further observes as under -— 

“...The information, though technically a civil proceeding, is in substance and effect 
a criminal one...As, therefore, suits for penalties and forfeitures, incurred by the com- 
misilon of offences against the law, are of this quasi criminal nature, we think that they 
are within the reason of criminal proceedings for all the purposes of the Fourth Amend- 
ment of the Constitution, and of that portion of the Fifth Amendment which declares 
that no person shall be compelled in any criminal case to be a witness against himself, 
and we are further of opinion that a compulsory production of the private books and 
papers of the owner of goods sought to be forfeited in such a sult is compelling him to 
be a witness against himself, within the meaning of the Fifth Amendment to the Con- 
stitution; . --but Mlegttithate and unconstitutional practices get their first footing in that 


1 (1950) 840 U, B. 154, 95 Law, od, 170, 2 (1885) 116U. 8, 616-618, 29 Law. ed. 746. 
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way, namely: by silent approaches and slight deviations from legal modes of procedure. 


! This can only be obviated by adhering to the rule that constitutlonal provisions for the 


security of person and property should be liberally construed. A close and literal con- . 
struction deprives them of half their efficacy and leads to gradual depreciation of the 
right, as if it consisted more in sound than in substance. It is the duty of courts to be 
watchful for the constitutional rights of the citizen, and against any stealthy encroagh- 
ments thereon. Their motto should be obsta principis. We have no doubt that the legis- 
lative body is actuated by the same motives; but the vast accumulation of public business , 
brought before it sometimes prevents it, on a first presentation, from noticing objections 
which _become developed by time and the practical application of the objectionable 
law.. 

Mr. Manecksha invites me to follow the principles laid down in these American 
cases and to hold that the constitutional guarantee given in art. 20(3) renders 
the provisions of as. 289 and 240 of the new Companies Act nugatory. 

The Supreme Court of America has no doubt given a very extended meaning 
to the words contained in the Fifth Amendment to the Constitution. The 
Supreme Court of America has gone so far as to extend the constitutional pro- 
tection of a witness against self-incrimination to civil proceedings. My atten- 
tion has been drawn to the case of McCarthy v. Arndstein,’ where it has been 
set out that the constitutional protection of a witness against self-incrimination 
applies in civil proceedings. 

The principle of testimonial compulsion against self-incrimination is not a 


` universally accepted principle of jurisprudence. The maxim embodying it is 


nemo tenetur seipsum produre which means that no one is bound to criminate 
‘himself and to place himself in peril. Wigmore in this connection says (sec- 
tion 2251) as follows :— 

“Indirectly and ultimately it works for good—for the good of the innocent accused 
and of the community at large. But directly and concretely it works for il, for the pro- 
tection of the guilty and the consequent derangement of civic order. There ought to be 
an end of judicial cant towards crime. We have already too much of what a wit has called 
Yustice tampered with mercy’. The privilege therefore should be kept within limits, the 
strictest possible.” 

Some Judges have pronounced against the retention of this privilege stating 
that it has outlived its usefulness. In H2-parte Reynolds,? Jessel, M. R. said: 
‘“Perhaps our law has gone too far in that direction’’. Our Supreme Court in the 
case of M. P. Sharma v. Satish Chandra, District Magistrate, Delhi, has observ- 
ed at pp. 1085 and 1086 as follows :— 

“Since the time when the principle of protection against self-incrimimation became 
established in English law and in other systems of law which have followed it, there has 
been considerable debate as to the utility thereof and serious doubts were held in some 
quarters that this principle has a tendency to defeat justice. In support of the principle 
tt is claimed that the protection of accused against self-incrimination promotes active 
investigation from external sources to find out the truth and proof of alleged or suspect- 
ed crime instead of extortion of confessions on unverified suspicion. , (See Wigmore on 
Evidence, Vol. VII, page 308). It is also claimed that that privilege in its application to 


_ witnesses as regards oral testimony and production of documents affords to them tn 


general a free atmosphere in which they can be persuaded to come forward to furnish 
evidence in courts and be of substantial help in elucidating truth in a case, with refe- 
rence to material within their knowledge and in their possession. (See Wigmore on 
Evidence, Vol. VOI, page 307). On the other hand, the opinion has been strongly held 
in some quarters that this rule has an undesirable effect on social interests and that in 
the detection of crime, the State is confronted with overwhelming difficulties as a result 
of this privilege. It is said this has become a hiding place of crime and has outlived its 
usefulness and that the rights of accused persons are amply protected without this pri- 
vilege and that no innocent person is in need of ft (See Wigmore on Evidence, Vol. VII, 
pages 314 and 315). Certain passages at pages 441 and 442 of VoL I of Stephen’s History 


1 (1934) 266 U. 8. 34, 69 Law. od. 158. ` 8 [1984] 5. G R. 1077. 
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of the Criminal Law of.England are also instructive in this context and show a similar 
divergence of opinion.” 


In dealing with the constitutional guarantee snad an art. 20(3) of the 
` Cie Justice Jagannadhadas in that case further observes as follows 
(p. 1086 

c= sb FELE S EE EE EA T PELE eee cee ee 
of ‘this fundamental right as comprising a very wide range. Nor would it be legitimate 
to confine it to the barely literal meaning of the words used, since it is a recognised doc- 
trine that when appropriate a constitutional provision has to be liberally ‘construed, so as 
to advance the intendment thereof and to prevent its circumvention.” 


There are three important reported judgments of our Supreme Court cited 
at the bar dealing with art. 20 of the Constitution. The first of such cases 
is the case of Magbool Hussain v. The State of Bombay.’ That was a case 
under the Sea Customs Act, and the provisions of the Constitution which came 
up directly for consideration were those contained in art. 20(2) of the Consti- 
tution. In that case, proceedings had been taken by the Sea Customs autho- 
ritiea against a person under s. 167 of the Sea Customs Act and an order for 
confiscation of goods had been passed. Thereafter that person was prosecuted 
before the Presidency Magistrate ae an offence under s. 28 of the Foreign 
Exchange Regulation Act in respect of the same act. Mr. Justice Bhagwati, 
who delivered the judgment of the Court, held that the proceeding before the 
Sea Customs authorities was not a ‘‘prosecution’’ and the order for confisea- 
tion was not a punishment inflicted by a Court or Judicial Tribunal within the 
meaning of art. 20(2) of the Constitution and that the prosecution before the 
ipe Magistrate was not barred. At p. 788 the learned Judge observes 
as follows :— 

“The words ‘before a court of law or judicial tribunal’ are not to be found in arti- 
cle 20(2). But if regard be had to the whole background indicated above it is clear that 
in order that the protectian of article 20(2) be invoked by-a citizen there must have been 
a prosecution and punishment in respect of the same offence before a court of law or a 
tribunal, required by Jaw to decide the matters in controversy judicially on evidence an 
„oath which it must be authorised by law to administer and not before a tribunal which 
entertains a departmental or an administrative enquiry even though set up.by a statute 
„but not required to proceed on legal evidence given on oath. The very wording of artl- 
cle 20 and the words used therein:—‘convicted’, ‘commission of the act charged as an 
offence’, ‘be subjected to a penalty’, ‘commission of the offence’, ‘prosecuted and punish- 
ed’, ‘accused of any offence’, would indicate that the proceedings therein contemplated 
‘are of the nature of criminal proceedings before a court of law or a judicial tribunal and 
“the prosecution in this context would mean an initiation or starting of proceedings of 
a criminal nature before a court of law or a judicial tribunal in accordance with the 
specter praed tn the. Aat WEA erates tho etree ergata fha’ peer 


a words ‘‘commission of the’ act daed as an offence’’-and the words ‘‘be 
subjected to a penalty’’ appear in art. 20(1) of the Constitution. The words 
“acsused of any offence’’ appear in art. 20(3)} of the Constitution. These words 
have been preesed into service by the learned Judge in order to give the correct 
meaning to the words used in art. 20(2) of the Constitution. According to 
the learned Judge, having regard to the subject-matter of art. 20, the words 
-used in art. 20(2) contemplate proceedings of the nature of crimimal proceed- 
ings before a Court of law or a judicial_ tribunal. The learned Judge has, after 
‘referring to the various provisions of the Sea Customs Act, further observed 
as Solona (P 748) :— 

.. All these provisions go to show that far from being authorities bound by any rules 
be Ge and cd cs ee 
own Judgments or ordpra the Sea Customs Authorities are merely constituted administra- 
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tive machinery for the purpose of adjudging confiscation, increased rates of ‘duty and 
penalty prescribed in the Act... i 

We are of the opinion that the Sea Customs Authortties are not a judicial tribunal 
and the adjudging of confiscation, increased rate of duty or penalty under the provisions ° 
of the Sea Customs Act do not constitute a judgment or order of a Court or judicial tri- 
bunal necessary for the purpose of supporting a plea of double jeopardy.” 

The next case on the subject is the case which I have already referred to viz. 
M. P. Sharma v. Satish Chandra District, Magistrate, Delhi.) That was a case 
of a person against whom a first information report had been lodged with 
the police, and the District Magistrate had ordered an investigation of the 
offences and issued warrants for simultaneous searches for discovery of the 
documents pertaining thereto. The petitioner in that case prayed for quash- 
ing the search warrants and asked for the return of documents seized in pur- 
suance thereof. In dealing with art. 20(3) Mr. Justice Jagannadhadas, who 
delivered the judgment of the Court, observes as under (p. 1086) :— 

“...(1) It is a right pertaining to a person ‘accused of an offence’; (2) It is a profec- 
tion against ‘compulsion to be a witness’; and (3) It is a protection against such compul- 
sion resulting in his giving evidence ‘against himself. The cases with which we are 
concerned have been presented to us on the footing that the persons against whom the 
search warrants were issued, were all of them persons against whom the First Informa- 
tion Report was lodged and who were included in the category of accused therein and 
that therefore they are persons ‘accused of an offence’ within the meaning of article 20(3) 
and also that the documents for whose search the warrants were issued, being required 
for investigation into the alleged offences, such searches were for incriminating mate- 

Broadly stated the guarantee m article 20(3) is against ‘testimonial compulsion’. It 

is suggested that this is confined to the oral evidence of a person standing his trial for 
an offence when called to the witness-stand. We can see no reason to confine the con- 
tent of the constitutional guarantee to this barely literal import. So to limit it would be 
to rob the guarantee of its substantial purpose and to miss the substance for 
, the sound as stated in certain American decisions. The phrase used: in Arti- 
cle 20(3) is ‘to be a witness’. A person can ‘be.a witness’ not merely by gtv- 
ing oral evidence but also by producing documents or making intelligible ges- 
tures as in the case of a dumb witness (see section 119 of the Evidence Act) 
or the like. “To be a witness’ is nothing more than furnish evidence’, and such evi- 
dence can be furnished through the lips or by of a thing or of a document 
or in other modes...Nor is there any reason to think that the protection in respect of 
the evidence so procured is confined to what transpires at the trial in the court room. 
The phrase used in article 20(8) is ‘to be a witness’ and not to ‘appear as a witness’: It 
follows that the protection afforded to an accused in so far as tt is related to the phrase 
‘to be a witness’ is not merely in respect of testimonial compulsion in the court room 
but may well extend to compelled testimony previously obtained from him. It is avail. 
able therefore to a person against whom a formal eccusation relating to the commission 
of an offence has been levelled which in the normal course may result in prosecution. 
Whether it is available to other persons in other situations does not call for decision in 
this case.” / 
That case clearly lays down that where there is a formal accusation relating 
to the commission of an offence, the constitutional guarantee under art. 20(3) 
extends to the stage of investigation before trial in a Court of law. That case 
has left the question open whether such constitutional guarantee extends to 
other proceedings in other situations. 

The third case is the case of 8. A. Venkataraman v. The Union of India® 
That was a case under art. 20(2) of the Constitution. In that case the Supreme 
Court held that an enquiry made and concluded under the. Public Servants 
(Inquiries) Act, 1850, does not amount to prosecution and punishment for an 
offence as contemplated by art. 20(2) of the Constitution. In that case, Mr. Jus- 
tice Mukherjea in delivering the judgment of the Court observes at pp. 1158 


1 [1054] 8. C. R. 1077. -2 [1954] 8. 0. R. 1150. 
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.and'1154 as follows :— 

saris i ad mena G Wha iani o a aa (A) cea aA 
has been indicated with sufficient fullness in the pronouncement of this court in, Maqbool 
~ Hussain v. The State of Bombay...the ambit and contents of the guarantee, as this Court 
pointed out in the case referred to above, are much narrower then those of the common 
Jaw rule in England or the doctrine of ‘double jeopardy’ in the American Constitution. 
Avxticle 20(2) of our Constitution, it is to be noted, does not contain the principle of 
‘autrefois acquit’ at all. It seems that our Constitution makers did not think it necessary 
to raise one part of the common law rule to the level of a fundamental right and thus 
make it immune from legislative interference. This has been left to be regulated by the 
general law of the land.” 
re ee es of his judgment the learned Judge further observes as follows 
p. 1154 

“It has also been held by this court in Magbool Hussain’s case that the language of 
article 20 and the words actually used in it afford a clear indication that the proceedings 
in connection with the prosecution and punishment of a person must be in the nature 
of criminal proceeding, before a court of law or judicial tribunal, and not before a tri- 
bunal which entertains a departmental or an administrative enquiry even though set up 
by a statute, but which is not required by law to try a matter judicially and on legal 
evidence,” 

Dealing with the facts of that case, the learned Judge at pp. 1155 and 1156 
tarhon obesryes -An under e= 

..The Commissioner (who had been appointed under the Public Servants Inquiries 
AiR i se qed cl ioe ge es hs eee He had to 
adjudicate on the charges, judicially, on’evidence, recorded on oath, which he was autho- 
rived by law to administer. The prosecution was conducted by a prosecutor appointed 
under the Act, charges were read out to the accused person and his plea was taken; wit- 
nesses on both the sides were examined on oath and they were cross-examined and re- 
examined. The Commissioner had all the powers of a court; he could summon witnesses, 
compel production of relevant documents and punish people for contempt. At the close 
of the enquiry, the Commissioner did record his finding against the petitioner on some 
of the charges. He had undoubtedly no power to impose any punishment and had only 
to forward his report to the Government. Under section 22 of the Act, however, the 
Government was entitled to pass such orders within its authority, as it considered pro- 
soe anit ins emari of While’ aLi dia President aud koroa tagas Oia Peona tho 
penalty of dismissal... 

It is true that the Commissioner appointed to make an enquiry under Act XXXVI 
of 1850 is Invested with some of the powers of a court, particularly in the matter of sum- 
moning witnesses and compelling the production of documents and the report, which he 
has to make, has to be made on legal evidence adduced under sanction of oath and 
tested by cross~examination. But from these facts alone the conclusion does not neces- 


At p. 1160 it is further observed as follows :— 

“,..The mere fact that the word ‘prosecution’ has been used, would not make the 
proceeding before the Commissioner one for prosecution of an offence. As the 
sioner has to form his opinion upon legal evidence, he has been gtven the 


lacks both finality and authoritativenoas which are the easentidl tests of a judicial pro- 
nouncement. The opinion is not even binding on the Government” 

The learned Advocate General urges that some of the observations made in 
this judgment aptly apply to the facts of this case. He says that an Inspector 
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appointed under the Indian Companies Act is constituted merely a fact find- 
ing authority and that his opinion is neither authoritative nor final. He further 
says that even though the Inspector might administer oath and compel. -pro- 
duction of documents and may have some of the trappings of & Court, he is - 
neither a Court nor a judicial tribunal. He further says that an Inspector 
appointed under the said Act is, under no duty to act judicially, that ha does 
not discharge any judicial functions and that the proceedings before him are 
-neither judicial nor quasi judicial. He says‘that it is open to the Inspector to 
“take evidence behind the back of the person, whose, affairs may be investigated 
‘and that the person concerned is not entitled as of right to have qn opportunity ` 
of leading evidence or of cross-examining the witnésses who may give evidence 
him, 

None of the aforesaid Supreme Court judgments direii deals with the mat- 
ter that has arisen before me. 

It was contended that art. 20 (3) does not restrict its operation to any parti- 
- cular proceeding, and that once a person is accused of an offence, the constitu- 
tional guarantee would extend in any proceeding of whatsoever nature where 
the evidence of the person accused is being taken, It was then pointed out 
that if such was the ambit of the article, the provisions contained ins. 182 of 
the Evidence Act would have to be considered to be invalid in the cage of a 
person who has been accused of an offence. Section 182 of the Evidence Act 
provides as under :— 


“132, Alin shall not bo excused from anewering any quesiion as to any matier 
relevant to the matter in issue’ in any suit or in any civil or criminal proceeding, upon 
the- ground that the answer to such question will criminate, or may tend directly or 
Flie foc ata mab tiem ae tet iE Wil enone GE ted doty ae adiad 
to expose, such witness to a penalty or forfeiture of any kind: ` 

Provided: that no- Kuch anawet, whidh a whines dhail be compelled to sivo, ali aiie 
ject him to any arrest or prosecution, or be proved against him in any criminal proceed- 
ing, except a prosecution for giving false evidence by such answer.” 

Under s. 182 of the Evidence Act, a witness is compelled to give an answer in 
any suit or in any civil or criminal proceeding which might incriminate him. 
The only safeguard, which is provided is that such answer, which he is “com- 
pelled to give, would not subject him to any arrest or prosecution or be proved 
against him in any Pa gate arent except a prosecution for giving false 
evidence by such answer. under the constitutional guarantee he waa not 
compellable to give such answer, then by merely providing a safeguard the 
constitutional guarantee is not prevented from being violated. Under s. 182, 
he is comnpellable to give answers which tend directly or indirectly to incrimi- 
nate him and he is liable to be prosecuted for giving false evidence even under 
such compulsion. 

At the stage of his Anat repis Mi: Manecksha, the learned counsel for the 
petitioner, however, made his submissions on art. 20(3) as follows :— 

“Where a person is accused of an offence and pursuant to or in view of.such accusa- 
tion an enquiry is held by a person legally authorised to take evidence, the constitu- 
Horal gouteniee embodied ti: Are ANS) wouid Apply, seaeepentive, of she gabha: oe hia 


. rTacter`of the inquiry held.” 


The words used in art. 20(3) require that the person claiming the protection 
must be accused of an offence. The accusation referred to in that article is 


>. `- not a bare allegation made by one person against another. It must be an alle- 


gation of an offence made with a view to secure the prosecution of the person . 
for that offence before-an authority entitled to investigate into it for the 
purpose of taking proceedings for punishment of that person for the said of- 
fence before a criminal Court or a judicial tribunal entitled to, inflict pynish- 
ment for such offence. ° The proceeding in which a person is not to be ee speach 
to be a witness against himself must be a proceeding before a criminal ‘Court 

or judicial tribunal before whom the prosecution has been launched for that 
offence with: the object of having the accused punished by that Court or tribunal 
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for that offence, or a proceeding, preliminary thereto in the course of investi- 
e gation into that offence after such person is accused of the offence and the 
machinery of the criminal law has bean set in motion. This construction is 
‘borne out by the context in which sub-cl (3) of art. 20 is set out. Article 
20(1) deals with the conviction of a person of any offence and the penalty 
therefor. Article 20(2) deals with prosecution and punishment for the same of- 
fenee and art. 20(3) deals with a person accused of an offence. The whole 
art. 20 deals with proceedings starting from the accusdtion of a person of any 
offence and ending with his conviction. Sub-clause (3) of the said article in that 
context refers to compulsion of a person to be a witness after he is accused of 
an offence.and the machinery of the criminal law has been set in motion in, the 
course of the investigation into such offence and the prosecution of such per- 
son. It refers to criminal proceedings. which commence with the accusation 
of an offence and which end in the conviction of the person so accused in the 
event of his being found guilty. Article 20(3) does not refer to any evidence that 
may be given in the course of any fact finding investigation or inquiry which 
may result in the discovery of material which would show that the witness is 
guilty of any offence. It does not refer to proceedings which are not criminal 
proceedings. ; : : ; - 
The investigation in the present case is taking place under the provisions of 
the Companies Act. Section 285 of the Companies Act, 1956, provides that the 
Central Government may appoint one or more competent persons as inspectors 
to investigate the affairs of any company and to report thereon in such manner 
as the Central Government may direct.’ The kéy words of the section are ‘‘to 
investigate the affairs of ‘any company”. The object of appointing inspectors 
is to investigate the affairs of a company. Section 235 thereafter provides for the 
‘persons on whose application such an appointment may be made. Section 286 
provides for safeguards against an improper application being made, s. 287 
proram for investigation of a company "s affairs in other cases, It runs- as 
OWB :— 
“237. Without prejudice to its powers under section 235, the Central Government— 
(a) shall appoint one or more-competent persons as inspectors to investigate the 
affairs of a company and to report thereon in such mahner as the Central Government 
may direct, if g ; 
{i) the company, by special resolution; or >’ 
(H) the Court, by order, declares that the affairs of the company ought to be investi- 
gated by an inspector appointed by the Central Government; and 
(b) may do so if, in the opinion af the Central Government, there are circumstances 


(1) that the business of the company is being conducted with intent to defraud its 
creditora, members or any other persons or otherwise for a fraudulent or unlawful pur- 
‘pose or in a manner oppressive of any of its members, or that the company was formed 
for any fraudulent or unlawful purpose; 

(H) that persons concerned in the formation of the company or the management of 
ite affaira have in connection therewith been guilty of fraud, misfeasance or other mis- 
conduct towards the campany or towards any of its members; or 

(#4) that the, members of that company have not been given all the information with 
respect to its affairs which they might reasonably expect, including information relating 
to the calculation of the commission payable to a managing or other director, ae 
ing agent, the secretaries and treasurers, or the manager of the company.” 

Section 289 of the Companies Act, 1956, provides as under :— 

"238. (1) If an inspector appointed under section 235 or 237 to investigate the affairs 
of a company thinks it necessary for the purposes of his investigation to investigate also 
the affairs of— 

(a) any other body coborat which- or haan af any relevant ins’ boob; tha wod- 
pany’s subeidiary or ‘company, or a subsidiary of its holding company, or a hold- 
ing company of tts 

(G). any other body etporate which 4s, ac bas ai atiy relevant inia been, minan 


z 
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(4) by any person as managing agent or as secretaries and treasurers who ‘is, or was 
BE Ee oeda Hen einer Sin a Aaeelt rhe encrest ies cod treamirors ofthe 
company; +- 


(u) by any person who is, or was at the relevant tims, an associato of the managing ' 


agent or secretaries and treasurers of the company; or 

(4) by any person of whom the managing agent or secretaries and treasurers of tho 
company is, or was at the relevant time, an associate; ° 

(c) any othir body corporate which is, or has at any relevant time been, mañagod 
by the company; or 

Gay ae tar ie whee Gas ad Gate leat ican hee a sy eae 
agent or secretaries and treasurers or an associate of such managing agent or secretaries 
and treasurers, s 
the inspector shall; subject to the provisians of sub-section (2) have power so to 
do, and shall report on the affairs of the other body corporate ar of the managing agent, 
secretaries and treasurers or associate of the managing agent or secretaries and treasurers, 
so far as he thinks the results of his investigation thereof are relevant to the investiga- 
tion of the affatrs of the first-mentioned company. 

(2) In the case of any body corporate or person referred to in clause (b)(H), (b) (HL), 
(c) or (d) of sub-section (1), the inspector shall not exercise his power of in 
Babe ad Sees cc, dte or. Ms afaka wiihpu Sst, awn Otome Hie prine approval 
of the Centrali Government thereto.” 


Section 240 runs -as follows :— 
“240. (1) It shall be the duty of all officers and agents of the company, and where 
the company is or was managed by a managing agent or secretaries and treasurers, of all 
officers, and agents of the managing agent or secretaries and treasurers, and where the 
affairs of any other body corporate, or of a managing agent or secretaries and 
treasurers, or of an: associate. of a managing. agent,.or secretaries and treasurers, 
are inyestigated. by virtue of section “239, of all officers and agents of such body 
corporate, managing agent, secretaries and treasurers ‘or amociate, and where such 
managing agent, secretaries and treasurers or associate is or was a firm, of all partners 
(a) to produce to an inspector all books and papers of, or relating to tha odmpany 
or, as the’ case thay be, of or relating to the other body corporate, managing agent, secre- 
taries and treasurers or associate, which are in their custody or power; and ` ` i 
(b) otherwise to give to the inspector all asistance in coùnection with the investi- 
gation which they are reasonably able to give. 
(2) An inspector may examine on oeth any of the persons referred to in muib-sec- 
tion (1) in relation to the affairs of the company, other body corporate, managing agent, 
ee si a cea ci 


i 


1 


- (3) it gay a pation eS : 

(a) to proguce to an inspector any book or paper which i is his duty under 
sub-section (1) to produce; or 

(b) to answer any question which is put to him by an inspector in pursuance of 
wub-section (2), ` 
the inspector may certify the refusal under his hand to the Court; and the Court may 
thereupon inquire into the case; and after hearing any witnesses who may be produced 
against or on behalf of the alleged offender and after hearing any statement which may 
be’ offered in’ defence, punish the offender as if he had been guilty of contempt of the 
Court. ! 

(4) If an inspector thinks it neceewary for the purpose ‘of his investiggtion that a 
person whom he has no power to examine on oath should be so examined, he may apply 
to the Court and-the Court may, H it sees fit, order. that person to attend and be examined 
Gar oatty Dafora tdn anp, meibar gelevert to ie Investigan And ashy. sanh aiaa 
ton— 

(a) RE ELE eas OR ERE PE E E ANET 

(b) hes Court miy pui puni cue ne re) ee sapian os re Coat Se 
ft- ie a ee 


I 
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(c) the person examined shall answer all such questions as the Court may put or 
allow to be put to him, but may at his own cost employ a legal practitioner, who shall 
be at Liberty to put to such person such questions as the Court may deem just for the 
* purpose of enabling him to explain or qualify any answers given by him: 

Provided that notwithstanding anything in clause (c), the’Court may allow the person 
examined such costs as in its discretion it may think fit, and any costs so allowed shall 
be treated as part of the expenses of the investigation. 

(5) Notes of any examination under sub-section (2) or (4) shall be taken down in 
writing and shall be read over to or by, and signed by the person examined, and may 
thereafter be used in evidence against him. 

(a) the expression “officers” in relation to any comipany or body corporate, in- 
cludes any trustee for the debenture holders of such company or body corporate; 

(b) the expression “agent” in relation to any company, body corporate or person, 
means any one acting or purporting to act for or on behalf of such company, body oor- 
porate or person and includes the bankers and legal advisers of, and persons employed 
as auditors by such company, body corporate or persons; and 

(c) any reference to officers, agents or partners gall: be construed as a reference 
to past as well as present officers, agents or partners, as the cese may be.” 

Sections 242, 243 and 244 of the said Act run as under :— 

“42. (1) If, from any report made under section 241, it appears to the Central 
Government that any person hag, in relation to the company or in relation to any other 
body corporate, managing agent, secretaries and treasurers, or associate of a managing 
agent or secretaries and treasurers, whose affairs have been investigated by virtue 
af section 288, been guilty of any offence for which he is criminally liable, the Central 
Government may, after taking such legal advice as it thinks fit, prosecute such person 
for the offence; and it shall be the duty of all officers and agents of the company, body 
corporate, managing agent, secretaries and treasurers, or associate, as the case may be 
(other than the accused in the proceedings), to give the Central Government all assistance 
im connection with the prosecution which they.are reasonably able to give. 

(2) Sub-section (6) of section. 240 shall apply for the purposes of this section, as 
it applies for the purposes of that section. 

243. If any such company or other body corporate, or any such managing agent, 
secretaries and treasurers or associate, being a body corporate, is liable to be wound 
up under this Act and it appears to the Central Government from any such report 
as aforesaid that it is expedient so to do by reason of any such circumstances as are 
referred to in sub-clause (i) or (ii) or clause (b) of section 237, the Central Government 
may, unless the company, body corporate, managing agent, secretaries and treasurers 
or associate is already being wound up by the Court, cause to be presented to the 
Court by any person authorised by the Central Government in this behalf— 

(a) a petition for the winding up of the company, body corporate, managing 
agent, secretaries and treasurers, or associate, on the ground that it is just and equita- 
ble that tt should be wound up; 

(b) an application for an order under section 397 or 398; or 

(c) both a petition and an application as aforesaid. 

244. (1) If from any such- report ás aforesaid cit appears to. the: Cantal. Goverhment 
that proceedings ought, in the public interest, to be brought by the company or any 
body corporate whose affairs have been investigated in pursuance of clause (a), (b) 
ar (c) of section 239, 

(a) for the recovery of damages in respect af any fraud, misfeasance or other 
misconduct in connection with the promotion or formation, or the management of the 
affairs, of such company or body corporate; or 

(b) for the recovery of any property of mich company, or body corporati, which 
has been misapplied or wrongfully retained; 
tha: Ceniral, Goverment may Hell bring’ rocedi doe thst papoa e the: as 
such oompany or body corporate, 

(2) ee Geeta abati diarii ak copair body arparaia 
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against any costs or expenses incurred by it in, or in connection with, any proceedings ° 
. brought by virtue of sub-section (1).” 
From these provisions it is clear that the primary. object of the appointment 
of inspectors is to investigate into the affairs of companies. It is a fact finding ' 
enquiry. It is intended to bring to light all the malpractices adopted by ‘those 
in charge of the management of the company and the offences, if any, committed 
by them. One of the consequences which may follow no doubt is the launching 
of prosecutions, if as a result of such inquiry it is found that any offence or 
offences have been committed. The mere allegation by the Registrar or by 
persons referred to in s. 235 that any person has committed any offence cannot 
be said to result in such person being ‘‘accused of an offence” within the mean- 
ing of art. 20(3) of the Constitution. The inquiry before an inspector is not 
a proceeding of the nature contemplated in art. 20(3) of the Constitution. 
Even in England the inquiry contemplated under the provisions of the 
English Companies Act is merely a fact finding inquiry. This conclusion is 
supported by the remarks made by Lord Esher M. R. in the case of 
Re. Grosvenor and West-end Railway Terminus Hotel Company Lamited.' 
In that case*an examination into the affairs of a joint stock company was being 
held by an inspector appointed by the Board of Trade under s. 56 of the Com- 
panies Act, 1862, corresponding to the provisions contained in s. 138 of the 
Indian Companies Act, 1918. Lord aher in the course of his judgment, ob- 
serves as under —. 
“What is the nature of that inquiry? E T E ihe neocon eae 
è Trade has authority to order under s. 56 is to examine into and ascertain facts to enable 
the inspector. td make a repart'of the opinion’ to the Board of Trade. That is all... 
report will not be evidence in a Court of Justice of the: existence of any fact 
tioned in it; it binds no\one and has no effect upon any one or any company.... ` 
report itself is not evidence of anything contained in it, and can anly be given 
in evidence-as showing the opinion of the Inspector in relation to any matter contained 
init.. -The beginning and the end of the duty of-an inspector appointed under s. 56 is 
to examine and report. He does not occupy a quasi-judicial 
In the case of Hearts of Oak Assurance Oo. v. Attorney General,* it has bean 


purpose of trial of an offence. 

There are proceedings under other Acts HAEE in England, a person 
may be compelled to give testimony which -might incriminate him. In 
William’s Law: and Practice in Bankruptey, 16th edn, at p. 92 it has been 
stated as under :— 

“A debtor who is in custody or under remand on a criminal charge is bound at his 
.public examination to answer all such questions as to ‘his conduct, dealings and property’ 

~ as the Court may put or allow to be-put to him even though the answers may criminate 
him, since the examination is for the protection of the public and not merely for the 
sake of the creditors. a eee ee ae E eae EAT 
af the Debtors Act, 188... 

In Atherton In re it is observed that the usual practice of not- pressing bak 
-questions in relation to the alleged offence while the criminal charge is hanging 
over. the debtor, but of adjourning the public examination until after the trial, 
is only a rule of convenience. The fact that a debtor cannot refuse to answer 
questions which incriminate him when he is examined in his public examinktion 
in bankruptcy appears also from a judgment in the case of Paget In re: Official 
Receiver, Ex parte,* and the case of Re. Jaweti®. The provision is the same 
.80 far as Indian Courts are concerned. See in this connection Sir Dinshaw 
“Mulla’s Law of Insolvency, Secohd edn.,-p. 281. 
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Mr. Manecksha has strongly urged that there is a clear allegation of criminal 
misappropriation made against the petitioner in-the report of the Registrar of 


, Companies and that the petitioner has been accused of an offence. In my view, 


the statements made by the Registrar in the report even though they amount 
to an allegation of the petitioner having committed an offence, do not result 
in the petitioner being ‘‘a person accused of any offence” within the meaning 
of ‘art. 20(3) of the Constitution. In determining whether the provisions of 
8, 240 of the Companies Act infringe the fundamental-rights guaranteed under 
art. 20(3) of the Constitution, the question that I have really to consider is 
not what has in fact been actually done in the present.case, but what may be done 
under the provisions of that section. The provisions of s. 237, sub-cl. (0), con- 
template the existence.of circumstances suggesting that the business of a com- 
pany is being conducted with intent to defraud its creditors, members or any 


_other persons, or otherwise for a-fraudulent or unlawful purpose. The said 


provisions as well as the provisions contained in s. 242 envisage the existerice 
of circumstances which may amount to the commission of. an offence by an 
individual in relation to the affairs of the company. The existence of such 
circumstances is contemplated whilst appointing an inspector for investigating 
into the affairs of a company, and the possibility of a prosecution being launched 
as a result of such investigation is also envisaged. But that ‘is not sufficient to 
render the enactment of s. 240 invalid as offending against art. 20(3) of the 
Constitution. 


Mr. Manecksha has strongly relied on the judgment in tho case Caleutta 
M. &'Co. v. Collector of Customs.’ Sinha J. in that case held that the pro- 
vision of s. 171-A of the Sea Customs Act, in so far as it enabled the authorities 
to compel a person accused of an offence to give evidence against himself and/or 
to produce documents for that purpose, offended ‘against art. 20(3) of the 
Constitution and was bad. In the course of his judgment, when his attention 
was drawn to the decision in M. P. Sharma v. Satish Chandra, District Magis- 
trate, Delhi,2 the learned Judge remarked that a formal accusation need not . 
depend upon a first information report being filed and that it depended on 
the facts of each case. Dealing with the provisions of the said s. 171-A, the 
learned Judge observes at p. 257 as follows :— _ 

“But the proceedings under S. 171A, are of a different nature altogether. Here, he 
is compelled to give evidence and to depose truthfully. He is also compelled to produce 
any document. In either case, he might incriminate himself.’ Although such a pro- 
ceeding is not in course of a criminal trial, it is obvious that it is preliminary to it” 
When it was pointed out to the learned Judge that in the case of M. P. Sharma 
v. Satish Chandra there was actually a first information report, he observed 
that in his opinion that was not a fatal objection. According to the learned 
Judge the question was whether an accusation had been made that an offence 
had been committed and whether the investigation , might lead to a prosecution 
for the alleged offence. The learned Judge has in, that judgment extended the 
constitutional guarantee to cases where,there.is no first information report 
filed and where the object, of the inquiry was proceedings under the Sea Customs 
Act. The learned Judge in that case has made no reference at all to the process 
of reasoning whereby Mr. Justice Bhagwati in Maqbool Hussain v. The State of 
Bombay? came to the conclusion that the proceedings contemplated under art. 
20(2) were proceedings of a criminal nature before a Court or a judicial tri- 
bunal. The learned Judge’s attention does not seem to have been drawn to 
the distinction drawn by Mr. Justice Mukherjea in.S. A. Venkataraman v. The 
Union of India,4 between a fact finding inquiry and an investigation into an 
offence. With respect to the learned Judge, I am unable to agree with his rea- 
soning on the scope and object of art. 20(3) of the Constitution. 

- The petitioner challenges the investigation only on the eran? of unconsti- 


1 [1056] A. L R. Qaf. 253. 18, 8. C. 
2 [1954T8. 0. R. 1077. © 4 [1664] 8. O. R. 1150. 
3 [1953] 8. O. R. 780, s.o. 58 Bom. L, R. 
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tutionality of the provisions contained in s. 240 of the Companies Act. He 
has not come before me with an allegation that even though the provisions of 
£. 240 may be good in law and do not offend against the provisions of art. 

20(3), in the exercise of the authority given under s. 240, there is a violation ` 
of the fundamental rights of the petitioner and that the petitioner is entitled 
to claim relief by reason thereof. Mr. Manecksha has frankly conceded that 
he has not claimed any such reliaf and that he is not, on the presant petitibn, 
claiming any such relief. 

On the game reasoning which applies to the provisions of s. 240, I hold that 
s. 289 also docs not in any way infringe the provisions of art. 20(3) of the 
Constitution. 

It is next urged by Mr. Manecksha, the learned counsel for the petitioner, 
that the provisions of as. 289 and 240 of the Companies Act, 1956, offend against 
the provisions of art. 14 of the Constitution. That article provides that the 
State shall not deny to any person equality before the law or the equal pro- ` 
tection of the laws, within the territory of India. Mr. Manecksha contends thai | 
there is no reasonable classification for depriving a company and its management 
of the protection afforded by the provisions of the Criminal Procedure Code 
and the Indian Evidence Act.: He strongly relies npon the protection afforded 
by 8. 182 of the Evidence Act and the protection afforded by ss. 161(2) and 
162(1) of the Criminal Procedure Code. He says that s. 239 confers an arbi- 
trary and unfettered power to discriminate, The. provisions of the Indian Evi- 
dence Act only apply to all judicial proceedings in or before any Court. It 
is in terms stated in a. 1 of that Act that they are not to apply to pro- 

before an arbitrator. The term ‘Court’ for the purpose of the Evi- 
dence Act has been defined to include all persons except arbitrators, legally 
authorised to take evidence. The provisions of the Evidence Act do not ex- 
tend to proceedings other than judicial proceedings. The provisions contained 
in s. 182 of the Evidence Act have not been accorded the status of a funda- 
mental right and it cannot be said that the provisions of art. 14 have been 
violated by non-application of the provisions of the Evidence Act to proceed- 
ings other than judicial proceedings. The proceedings before an inspector 
are in no sense judicial proceedings and by the non-application of the provi- 
sions of the Evidence Act it cannot be said that any fundamental right has 
been violated. 

So far as the provisions contained in ss. 161(2) and 162(12) of the Criminal 
Procedure Code are concerned, an investigation before a police officer stands 
entirely on a different footing from an investigation before an mspector. The 
provisions of art. 14 came up for consideration before the Supreme Court in 
the case of Budhan Choudhary v. The Staie of Bihar.' Mr. Justice Das, as he 
08) who delivered the judgment of the Court, observes as follows (p. 

“Itis now well-established that while art. 14 forbids class legislation, it does not 
forbid reasonable classification for the purposes of legislation. In order, however, to pass 
the test of permissible classification two conditions. must be fulfilled, namely, (1) that ` 
the classification must be founded on an intelligible differentia which distinguishes per- 
sons or things that are grouped together from others left out of the group and (H) that 
differentia must have a rational relation to the object sought to be achieved by the 
statute In questlon.... What is necessary is that there must be a nexus between the basis 
of classification and the object of the Act under consideration.” 

The learned Judge further observes that art. 14 condemns discrimination 
not only by a substantive law but also by a law of procedure. So far as the 
impugned provisions are concerned, the classification is founded on an intelli- 
gible differentia and that differentia bears a rational relation to the object 
sought to be achieved by the Companies Act. A company is the creature of 
statute. The object of the Companies Act, as observed by Palmer in Palmer’s 
Company Law, 19th edn. at p. 8, was to throw open to all the coveted privilege 
1 [1954] 18.0. R. 1045, 
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of carrying on business with limited liability. It,is in the nature of things 
that the business of the company hes to be carried on through human agency 
and it is but natural that those who are specially placed in a position to carry 
‘on the business of the company should be made to exercise their powers in the 
name of the company for the benefit of the company and that protection should 
be afforded to members and to creditors and other persons dealing with the 
company. A person can protect. his own interest. A company ’g interest may 
need protection when those in charge of the. affairs of the company act pre- 
judicially to its interest. Privileges are conferred under the Companies Act. 
Those privileges are liable to be withdrawn when abused. The object of an 
inquiry before an inspector appointed under the Companies Act is different 
from the object of an inquiry before a police officer investigating into an offence. 
The object of the appointment of an inspector is ‘‘to investigate the affairs of 
any company”. There are various safeguards provided before an investigation 
is launched. The object of the inquiry is to see that the salutary provisions of 
the Companies Act, subject to which privileges are granted to companies, are 
carried out and that damages suffered by reason of the fraud, misfeasance or 
misconduct of any person in connection with the promotion, formation or man- 
agement of the affairs of the company are recovered and that any property 
which has been misapplied or wrongfully retained may be recovered. As a re- 
sult of the investigation a prosecution is liable to be launched in respect of an 
offence committed in relation to a company. The object of an investigation by 
an inspector appointed under the Companies Act is totally different from the 
object of an investigation conducted under the provisions of the Criminal Pro- 
cedure Code. In this case, if there is any discrimination it is with reason and it 
is with a view to carry out the object of the Legislature as envisaged ‘in the Act 
itself. The classification can in no sense be considered to be arbitrary or without 
any substantial basis or not founded upon any rational and substantial distinc- 
tion bearing a reasonable ‘or just relation to the object sought to be 
achieved. The provisions of s. 289 are necessary in order to have an effective 
investigation into the affairs of the company. The section itself provides that 
if an inspector appointed under s. 235 or 237 to investigate the affairs of a 
company thinks it necessary for the purpose of his investigation to investigate 
also the affairs of other bodies therein set out, he would have a right to do so 
Bubject to the provisions contained in sub-s. (2) of that section. It cannot be 
said that the provisions of s. 289 confer an arbitrary or unfettered power to 
discriminate. Safeguards are provided by subs. (2). In my view, ss. 289 and 
240 do not offend against art. 14 of the Constitution. 

The learned Advocate General desired to refer to several cases in which it 
has been held that where there has been a discrimination in the course of the 
exercise of its powers by an authority, the discrimination may be bad, but the - 
power may be good. It is not neceasary for the purpose of this case to refer to 
any of those ‘authorities as it is not the case of the petitioner that he has been 
singled out or discriminated against in any particular manner in the course of 
the exercise of a lawful power and that he is, therefore, entitled to the pro- 
tection of the Court. 

It has been strongly urged by Mr. Manecksha that as respondent No. 1 has 
‘been appointed under the provisions of s. 188 of the Old Companies Act, 1913, 
he cannot exercise any of the powers conferred under ss. 239 and 240 of the new 
Companies Act, 1956, and that the Central Government had no right or autho- 
rity to extend its approval to the exercise by respondent No. 1 of any powers 
under s. 289 of the new Act. The opening worda of s. 289(1) are as follows :— 

“239. (1) H an inspector appointed under section 235 or 237 to investigate the affairs 
of a company thinks tt necessary for the purposes of his investigation to investigate also 
the affairs of.. 

Mr. Manecksha urges that the powers conferred under s. 289 could only be exer- 
cised by an inspector appointed under s. 285 or 237 of the new Companies Act. 
He says that an inspector appointed under s. 138 of the Companies Act, 1918, 
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is not an inspector appointed under s. 235 or 287 of the hew Companies Act and 
that the provisions of s. 239 are inapplicable to him. The Advocate General 
in answer points out that under the provisions of the new Companies Act an 


inspector appointed under s. 188 of the old Companies Act, 1918, is deemed to` 


have been appointed under the new Companies Act, 1956, and that he is en- 
titled to exercise the powers referred to in s8. 239 of the new Act. Mr. Maneck- 
sha urges that there is no scope for such argument as s. 289 speaks of-a person 
“appointed under section 285 or 237” and that it does not speak of a 
person deemed to have been appointed under s. 235. In my view, this 
argument of Mr. Manecksha is not sound. If in law a person could be 
deemed to be appointed under s. 285, then he would be entitled to 
exercise all the powers and authorities exercisable by a person appointed 
-under s. 285. The words ‘‘appointed under section 235 or 287” have 
been used by the Legislature not with a view to distinguish persons 
appointed under s. 235 or 237 from persons who might be deemed to have 
been so appointed, but to` distinguish them from inspectors who may be appoint 
ed under the other provisions of the Companies Act. Section 247 of the Com- 
panies Act, 1956, provides that where it appears to the Central Government 
that there is good reason so to do, it may appoint one or more inspectors to in- 
vestigate and report on the membership of any company and other matters 
relating to the company, for the purpose of determining the true persons who 
are or have been financially interested in the success or failure, whether real or 
apparent, of the company, or who are or have been able to control or mate- 
rially to influence ‘the policy of the company. Section 249 of the Companies 
Act provides that where any question arises as to whether any body corporate, 
firm or individual is or is not, or was or was not, an associate of the managing 
agent or secretaries and treasurers of a company and it appears to the Central 
Government that there is good reason to investigate such question, it may ap- 
point an inspector for the purpose of making the investigation. In view of the 
various provisions of the Act relating to the appointment of inspectors, the 
Legislature has thought it fit to restrict the powers mentioned in s. 239 to those 
persons appointed under s. 235 or s. 287. In my view, these powers are equally 
exercisable under the circumstances mentioned in s. 239 by inspectors deemed to 
have been appointed under s. 235 or 237 of the new Companies Act, 1956. 


Mr. Manecksha then urges that if a person is appointed as an inspector under 
the old Companies Act, 1918, he cannot be deemed to be an inspector appointed 
under the new Companies Act, 1956. He says that by s. 644 of the new Act 
the old Companies Act, 1918, has been repealed. According to him, the only 
sections which save the appointment of an inspector made under the old Com- 
panies Act are ss, 646 and 658 of the new Companies Act. The Advocate Gene- 
ral, on the other hand, contends that the real sections which are applicable to 
such appointments are ss. 645 and 652 of the Companies Act, 1956. In order 
to appreciate the rival contentions, it is necessary to set out the relevant provi- 
sions of the new Companies Act, 1956, relating to repeals and savings. They 
ran as under :— 

“G45. Nothing in this Act shall affect any order, rule, regulation, appointment, con- 
veyance, mortgage, deed, document or agreement made, fee directed, resolution passed, 
direction given, proceeding taken, instrument executed or issued, or thing done, under 
or in pursuance of any previous companies law; but any such order, rule, regulation, 
appointment, conveyance, mortgage, deed, document, agreement, fee, resolution, direc- 
ton, proceeding, instrument or thing shall, if in force at the commencement of this Act, 
continue to be in force, and so far as it could have been made, directed, passed, given, 
taken, executed, issued or done under or in pursuance of this Act shall have effect as 
EE rane, dlirecied, Daed, MIPE MEET execreed, estes or dome unde ier 10, pursuance 
of this Act. 

648. Nothing in this Act shall affect the operation of section 188 of the Indlan Compa- 
nies Act, 1913 (VII of 1913) as respects inspectors, or as respects the continuation of an 
inspection begun by inspectors, appointed before the commencemfmt of this Act; and 
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the provisions of this Act shall ‘apply to or in relation to a report of inspectors appointed 
under the said section 138 as they apply to or in relation to a report of inspectors appointed 
under section 285 or 287 of this Act. 


652. Any person appointed to any office under or ‘by virtue of any previous com- 
panies law shall be deemed to have been appointed to that office under or by virtue of 
this Act. 

“653. The mention of particular matters in sections 645 to 657 or in any other provision 
of this Açt shall not prejudice the general application of Section: 6 of the General Clauses 
Act, 1997 (X of 1897), with respect to the effect of repeals.” 

The Advocate General urges that s. 645 in terms provides that nothing in the 
new Companies Act, 1956, would affect any order issued, appointment made 
or proceeding taken under or in pursuance of any previous companies law, -vis. 
under or in pursuance of the Indian Companies Act, 1918, and that if such 
order, appointment or proceeding was in force at the commencement of the 

a Act, it would continue to be in force, and’ so far as it could have been made, 
issued or taken under or in pursuance of the new Companies Act shall have 
effect as if made, issued or taken under or in pursuance of the new Companies 
Act and that by reason of the aforesaid provisions respondent No. 1’s appoint- 
ment under the old Act is to have effect as if made under the new Act. The 
Advocate General further contends that by virtue of s. 652 any person appoint- 
ed to any office under or by virtue of any previous companies law shall be déem- 
ed to have been appointed to that office under or by virtue of the new Companies 
Act, 1956.: He says that the appointment of an inspector by the Central Gov- 
ernment is an appointment to an office and that respondent No. 1 being an 
inspector appointed under or by virtue of the old Act should be deemed to be 
an inspector appointed under or by virtue of the new Companies Act. 
Mr. Manecksha frankly conceded that the ambit of s. 645 is wide enough to in- 
clude what the Advocate General says it includes, but he says that so far as 
appointments of inspectors are concerned, there is a specific provision contained 
in s. 646 of the new Companies Act and it is that provision which must ope- 
rate. He urges that whenever a special provision has been made in relation to 
a specific matter, it is that provision which would prevail and not the general 
provision. In my view, a special provision may prevail over a general one where 
there’ is a conflict between the two. Where a special provision does not deal 
with all the circumstances and situations that may arise in respect of the sub- 
joct-matter dealt with under the special provision, recourse can be had to the 
general provisions contained in other sections of the Act. i 


Section 646 in its earlier part sets out that nothing contained in the new 
Companies Act shall affect the operation of s. 188 of the Indian Companies 
Act, 1918, as respects inspectors, or as respecta the continuation of an inspec- 
tion begun by inspectors appointed under the old Act. Section 188 of the 
old Act provides that the Central Government may appoint one or more com- 
petent inspectors to investigate the affairs of any company and report there- 
on in such manner as the Central Government may direct in the circumstances 
therein mentioned. Even though by s. 644 the old Companies Act, 1918, ia 
repealed, by s. 646 the operation of s. 188 is saved. That has been done with 
a view to avoid the possibility of a contention that on the repeal of a provision 
empowering a person to appoint, the authority of the person already appoint- 
ed would cease. The later part of s. 646 provides that the provisions of the 
new Act would apply to or in relation to a report of inspectors appointed 
under s. 188 of the old Act as they apply to or in relation to a report of 
inspectors appointed under s. 285 or 237 of the new Companies Act. By rea- 
son of this provision efficacy is given to the report of inspectors as if it had 
been made under the new Act so that the same can be used for the purpose 
of proceedings that may be taken under the provisions of the new Companies 
Act. The powers of inspectors appointed under the old Act are contained in 
s. 140 of the old Companies Act.- The operation of that section has not been 
saved. This clearly shows that s. 646 is not intended to deal exhaustively with 
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the question relating to inspectors appointed under the old Companies Act. 
‘When the special provisions contained in s. 646 do not exhaustively deal with e 
the matter, there is no reason why the general provisions contained in s. 646 

should not be operative. Mr. Manecksha, however, states that recourse should: 
be had to s. 658 and not to s. 645. By s. 658 the general application of s. 6 
of the General Clauses Act has been preserved. Section 6(¢) of the General 

Clauses Act provides that the repeal shall not affect any investigation, legal 

proceeding or remedy in respect of any right, privilege, obligation, liability, 
penalty, forfeiture or punishment acquired, accrued or incurred under any 
enactment so repealed and that any such investigation, legal proceeding or 
remedy may be instituted, continued or enforced and any such penalty, for- 
‘feiture or punishment may be imposed as if the repealing Act or Regulation 
had not been passed. In view of this provision, the powers conferred under 
8. 140 of the old Companies Act would be preserved. 


Bection 658 says in terms that the mention of particular matters in ss. 645 to D 
857 or in any other provision of the Act shall not prejudice the general apptt- 
cation of s. 6 of the General Clauses Act. It cannot be said that the intention 
of the Legislature in enacting as. 646 and 658 was to exclude the opera- 
tion either of s. 645 or s. 652 in relation to inspectors. If s. 646 is silent as 
regards the powers to be exercised by an inspector appointed under the old 
Act, there is no reason why the provisions of s. 645 should not be looked at 
and given effect to in that connection. 


It is a little interesting to examine the corresponding provisions of the 
English Companies Act, 1948, which have been taken as a model by the drafts- 
men of the Companies Act, 1956. Section 185(1) of the English Companies 
Act, 1929, corresponded to s. 188 of the Indian Companies Act, 1918. 
The powers conferred under the Indian enactment on the Central Government 
were conferred on the Board of Trade under the English enactment. Section 
135(2) of the English Companies Act, 1929, corresponded to s. 139 of the 
Indian Companies Act, 1918. Section 135, (3), (4) and (5) of the English 
Companies Act, 1929, corresponded to the provisions contained in s. 140 of the 
Indian Companies Act, 1918, and s. 135(6) of the English Companies Act, 1929, 
corresponded to s. 141(1 and (2) of the Indian Companies Act, 1918. Sec. 
tion 187 of the English Companies Act, 1929, which corresponded to s. 142 of 
the Indian Companies Act, 1913, provided that a company may by special reso- 
lution appoint inspectors to’ investigate its affairs and that the inspectors so 
appointed shall have the same powers and duties as inspectors appointed ‘by 
the Board of Trade, except that instead of reporting to the Board, they shall 
report in such manner and to such persons as the company in general meeting 
may direct. It was further provided that if any officer or agent of the com- 
pany refused to produce to the inspectors any book or document, which it was 
his duty under that section so to produce, or refused to answer any question 
which was put to him by the inspectors with respect to the affairs of the com- 
pany, he would be liable to be proceeded against in the same manner as if the 
inspectors had been inspectors appointed by the Board of Trade. In s. 142 
of the Indian Companies Act, 1913, similar provisions appear, with the excep- 
tion that instead of the Board of Trade the Central Government has 
been substituted. When the Parliament in England enacted the English Com- 
panies Act, 1948, it repealed the provisions contained in the English Companies 
Act, 1929. Sub-section (2) of s. 459 of the English Companies Act, 1948, cor- 
responds to s. 645 of the Indian Companies Act, 1956. It is by virtue of 
s. 459(2) of the Act that the orders passed, appointments made and proceed- 
ings taken under the old English Companies Act, 1929, have been continued 
and so far as the same could have been made, passed or taken under or in 
pursuance of the new English Companies Act, 1948, have effect as if made, 
passed or taken under or in pursuance of the new English Companies Act, 
1948. Section 646 of the Indian Companies Act, 1956, corresponds to s. 459(6) 
of the English Companies Act with very material variations. Section 459(6) 
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| of the English Companies Act, 1948; runs as follows :— 
e “459. (6) Nothing in this Act shall affect the operation of section one hundred and 
thirty-seven of the Companies Act, 1929, as respects inspectors appointed before, or to 
continue an inspection begun by inspectors appointed before the commencement of this 
Act, and section one hundred and seventy-one of this Act shall apply to a report of 
inspectors appointed under the said section ane hundred and thirty-seven as it applies 
Baise PODON Re Faapectons Sep ptrited onder apean .oineTamatrod id Beaty tet a le 
Act.” 
Under the aforesaid provision what has been avai is the operation of s. 187 
of the English Companies Act, 1929, which provided for appointment of 
Inspectors by Companies and not of s. 185 of that Act which provided for ap- 
pointment of inspectors by the Board of Trade. Section 158 of the Indian 
Companies Act, 1918, the operation of which is saved by s. 646 of the new 
Companies Act, 1956, refers to the appointment of inspectors by the Central 
Government under the Act of 1918 and not to the appointment of inspectors 
“pp the company under the provisions of s. 142, with the curious result that 
what is sought to be saved by s. 646 is that which is already saved under the 
provisions of s. 645. There is no provision in the Indian enactment saving 
the operation of s. 142 of the old Indian Companies Act, 1918. It is not for 
the Court to consider why the Legislature should have made a reference to 
B. 188. In interpreting the provisions of an enactment, the Court has to con- 
sider what in fact has been enacted irrespective of the provisions of any other 
statute passed by the Legislature of a different country even though such legis- 
lation might have furnished a model to the draftamen. In England by s. 459(2) 
of the English ‘Companies Act, 1948, orders, appointments and proceedings 
under the old English Act of 1929 have been saved and effect has been given 
thereto as if the same had been issued, made or taken under the new English 
Act of 1948. A similar effect should be given to the corresponding provisions 
of s. 645 of the Indian Companies Act, 1956. In my view, in respect of mat- 
ters not specifically dealt with in s. 646, recourse must be had to s. 645 and 
s. 652 before turning to the residuary s. 658. In my view, the appointment of 
an inspector made under s. 138 of the old Companies Act, 1913, is liable to be 
deemed to have been made under the Companies Act, 1956, since the day it 
came into force and must have effect as if the appointment had been made 
under the new Companies Act of 1956. I hold'that respondent No. 1 as such 
inspector is-entitled to exercise all the powers conferred under s. 289 or s. 240 
of the new Companies Act, 1956, and the order of the Central- Government 
according ita approval under s8. 239 (2) of the new Companies Act, 1956, to 
the exercise by respondent No. 1 of. the powers conferred under s. 239 is 
valid. 


In view of what I have stated above, the notices issued by respondent No. 1, 
the examination held by respondent No. 1 and the mterim report made by 
respondent No. 1 are valid in law and are not liable to be set aside. 


The petitioner appealed. 


M. L. Maneksha, with P. N. Bhagwati and A. B. Diwan, for the appellant. 
H. M. Seervai, Advocate General, with J. M. Thakore, for the respondents. 


Cuaaua C.J, This appeal raises several important questions concerning the 
provisions of the new Companies Act of 1956. The facta which are necessary 
io state are very few. The appellant, who is also the petitioner, is the man- 
aging agent of a limited company called the Harinagar Sugar Mills Ltd. On 
November 15, 1954, the Registrar of Companies called for an explanation from 
the Harinagar Sugar Mills Ltd., and the Registrar stated in his letter that it 
had been represented to him under s. 187(6) of the Indian Companies Act that 
the business of the cqmpany was carried on in fraud and he had, therefore, to 
call upon the company fo furnish the information which he required which 
ee eRe Oe dee ie TRE Dereon PA On April 15, 1955, the Registrar 
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made a report to the Central Government. This report was made under 
s. -187(5) of the old Companies Act, and the report was that the affairs e 
of the company were carried out in fraud of contributories and he was 
of the opinion that the affairs of the company disclosed an unsatis-' 
factory state of affairs. He pointed out that the appellant as the man- 
aging agent of the company was also’ the promoter of the company. 
He stated in his report that, under a fictitious name of Bansilal Uchant Ac- 
count, the company was advancing money to the several farms owned by the. 
appellant but ostensibly purchased from the company’s fonds. He also Te- 
corded that between the years ending September.1942 and 1951 about Re. 19,200 
were paid for Harpur Farm and Rs. 39,300 were paid for Bhawanipur Farm, 
which showed that Uchant Account was mainly operated for purchasing such 
lands out of the funds of the company but for and on behalf of the appellant. 
The Registrar also further stated in this report that the managing agents were 
interested in Harinagar Cane Farm which is the principal property of the 
appellant, and there was no doubt that the managing agents were utilising the 
property of the company for their personal gain. On this report the Central 
Government passed an order on November 1, 1955, appointing respondent No. 1 
as an Inspector to investigate into the affairs of the company under s. 188 (sv). 
In the operative part of this order it is stated that the Gontral Government, in 
exercise of the Dower conferred by subs. (Ww) of s. 188 of the said Act, ia 
hereby. pleased to appoint Shri Maneck P. Mistry (i.e. respondent No. 1), 
F.8S.A.A, F.C.A., Chartered Accountant, Bombay, as an Inspector to investi- 
gate into the affairs of the company from the date of incorporation and point 
out all irregularities and contraventions in respect of the provisions of the 
Indian Companies Act, 1913, or any other law and report in the manner indi- 
cated in a separate communication sent to him. is separate communica- 
tion dealt with the mode of inquiry and the memorandum states: 

“As provided by section 141A if on an examination of the report the Central Government 
- find that any person has been guilty of any offence in relation to the company for which 
he is criminally liable, Government will refer the matter to the Advocate—General or tha 
_ Public Prosecutor.” 


Then comes a direction to the Inspectors that they should bear in mind that 
for a successful prosecution the evidence in support of a charge must be clear, 
tangible and cogent. Inspectors were further asked that they should specify 
in their reports with reference to the evidence, either oral or documentary or 
both, collected during investigations on the following amongst other matters; 
and the material matters to which reference might be made are: What is the 
offence committed, quoting as far as possible the section contravened; the 
precise evidence, oral, documentary or both, which implicates each of the 
named accused and goes to prove the charge; and in case of misappropriation, 
the amount misappropriated. There is a further direction to the Inspectors 
that they should make proper use of their rights available to them under s. 140 
of the Act including the right to examine a person on oath. Questions should 
be so put to persons examined on oath as to bring out their admissions with 
reference to facts. Now, this memorandum was annexed to the order because 
this memorandum contains directions issued to all Inspectors appointed under 
the provisions of the Companies Act, and a copy of it was sent to respondent 
No. 1 for his guidance in the investigations which he was called upon to under- 
take pursuant to this order. Pursuant to the powers conferred upon him 
under this order, respondent No. 1 wrote to the appellant a letter intimating, 
to him that under sub-s. (2) of s. 140 of the Indian Companies Act he will 
examine him on oath in relation to the business of the company. On July 26, 
1956, the Central Government accorded its approval under s. 289(2) of the new 
Companies Act (I of 1956) to respondent No. 1 exercising the powers of in- 
vestigation into and reporting on the affairs of the appellant including his 
personal books and accounts and Mesars. Narainlal Bansilal,' the m 

agents of Harinagar Sugar Mills Lid. It may be stated that the appellant is 
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the proprietor of the firm of Narainlal Bansilal After approval was accord- 

e ed, respondent No. 1 served upon the appellant four notices dated May 9, 1967, 
, May 16, 1957, May 29, 1957 and June 29, 1957. The four notices are sub 
‘stantially identical and it is sufficient to refer to the first one of them. The 
notice of May 9, 1957, states: 


“NOW THEREFORE by virtue of the provisions contained in s. 240 of the Com- 
„panies Act, 1956, I hereby call upon you to attend my office on 14th May 1957 at 3 PM. 
at the offices of Messrs. Kalyantwalla & Mistry, 32, Apollo Street, Fort, Bombay, for the 
purpose of being examined on oath in relation to the affairs of the said company and I 
ee ee eee ee ee E DOE a ee ee 
to the said company as mentioned below. Please take further notice that in default of 
compliance with the requisition aforesaid necessary legal steps will be taken without 
further reference to you.” 

Then comes a list of books and papers to be produced, and among them are the 
N i een books of account of the appellant for the year 1983 up-to-date, books 
account of Messrs. Narayanlal Bansilal, the managing agents of Harinagar 
‘Sugar Mills Ltd., for the years 1933 up-to-date, and books of account of Hari- 
nagar Cane Farm from 1934 up-to-date. The petition which the appellant fled, 
and out of which this appeal arises, challenged these four notices as being bad 
in law, and the challenge was based on three grounds which were urged before 
the Court below and which have been very effectively and strongly urged by 
Mr. Manecksha before us. The three grounds which were urged were that res- 
pondent No. 1 having been appointed under the old Act had no jurisdiction to 
exercise powers under the relevant provisions of the new Act. The second 
contention was that certain portions of s. 240 of the Companies Act, to which 
we will make reference at the proper time, offend against the provisions of 
art. 20(3) of the Constitution, and it was also urged that certain portions ‘of 
se. 239° and 240 offend against the provisions of art. 14 of the Constitution. 
The learned Judge rejected all the three contentions raised by the appellant 
and dismissed the petition. Hence this appeal. 

Turning to the first point which deals with the powers of the appellant, it is 
necessary in the first place to look at the relevant provisions of the old Act of 
1913 and the new Act of 1956. Under the old Act, under s. 137 power was 
conferred upon the Registrar to call for information or explanation from a 
company in respect of the affairs of the company, and sub-s. (5) of that section 
“provided that on the receipt of the necessary information if it disclosed an un- 
satisfactory state of affairs as far as the company was concerned; it was made 
incumbent upon the Registrar to report the circumstances of the case to the 
Central Government. Then s. 138 conferred upon the Central Government the 
power to appoint one or more competent Inspectors to investigate the affairs 
of any company, and the case with which we are concerned is sub-cl. (fv) ° 

“(to) in the case of any company, on a report by the Registrar under section 187(5).” 
It was under this section that the Central Government appointed an Inspeétor 
on a report made by the Registrar under s. 187(5).° Section 140 deals with 
inspection of books and examination of officers and it provides: ~ 

*(1) It shall be the duty of all persons who are or have been officers of the com- 
pany to produce to the inspectors all books and documents in their custody or powar 
relating to the company. 

(2) An inspector may examine on oath any such permon tn relation to it, busines 
and may administer an oath accordingly.” 

And it is made penal by sub-s. (3) to refuse to rodnee any book Gr to answer 
any question put by the Inspector relating to Re affairs of the company. It 
will be noticed that s. 140 confers rather wide powers upon the Inspector, but 
the power was confined to investigation relating to the affairs of the company, 
and the power to administer oath and obtain documents was also confined to 
matters relating to the business of the-company under investigation. There 
was no power in the Iuspector to investigate into the affairs of any other 
body or any other person. Section 141 dealt with results of the examination 
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held under s. 140, and sub-s. (7) made it incumbent upon the Inspector to re- 
port his opinion to the Central Government. Section 141A dealt with the insti-* 
tution of prosecutions and these prosecutions were to be launched- by reasim 
of the facts disclosed in the report of the Inspector. But before a prosecution 
could be launched, the matter had to be referred by the Central Government 
to the Advocate General or the Public Prosecutor. But it was left to the sub- 
jective determination of the Central Government whether to refer the matter 
to the Advocate General or the Publie Prosecutor because sub-s. (1) expressly 
provided : 

“If from any re made under s. 138 ıt appears to the Central Government that 
any person has been ilty of any offence in relation to the oompany for which he is 
criminally liable.. 

Sub-section (2) dealt with the case where the matter was referred to the Advo- 
cate General or the Public Prosecutor, and if either of them came to the con- 
clusion that the case was one in which a prosecution ought to be instituted, 
had to institute the proceedings and it wds made obligatory upon all officers 
and agents of the company, past and present, to give him all assistance in con- 
nection with the prosecution which they were reasonably able to give. But it 
is material to note that the accused in the proceedings was exempted from this 
duty; in other words, it was not obligatory upon him to render any assistance 
to the law officer of the State. Section 142 gave the power to the company to 
appoint Inspectors in contradistinction to the power conferred upon the Cen- 
tral Government under s. 138. Under this section the company could appoint 
an Inspector by a@ special resolution, and the report was to be made to the 
company instead of to the Central Government. Section 143 provided that the 
report of the Inspector shall be admissible in any legal proceeding as evidence 
of the opinion of the Inspector in relation to any matters contained in the 
report. Therefore, this was the scheme under the old Act with regard to in- 
vestigation into the affairs of a company which the Registrar found was not 
managed as it should be managed, and it will be noticed that the scope and 
purpose of the investigation was to investigate the affairs of the company and 
all powers which were conferred upon the Inspector were germane to the main 
purpose of the investigation which was to find out how the affairs of the com- 
pany were being managed. 

Turning to the new Act of 1956, certain important alterations were made in 
the provisions with regard to inspection and we will now proceed to point out 
what the main alterations were. Section 234 substantially corresponded to 
s. 187. Section 235 also substantially corresponded to s. 138. Then we have 
s. 237 which confers power upon the Central Government to appoint Inspectors 
in cases other than those covered by s. 235 and without prejudice to the powers 
of the Central Government under that section, and it is made incumbent upon 
the Government to appoint Inspectors to investigate the affaira of the com- 
pany if the company by special resolution or the Court by order declares that 
the affairs of the company ought to be investigated by an Inspector appointed 
by the Central Government. So that the power that was given under the old 
Act to the company under s. 142 to appoint Inspectors who were to report to 
the company itself was taken away, and instead of that s. 237 made it obliga- 
tory upon the Government to appoint Inspectors if the company itself by spe- 
cial resolution declared that the affairs of the company should be investigated, 
and an important power was conferred upon the Court that the Court could 
also direct the Government to appoint an Inspector or Inspectors. Then we 
comé to s. 239 and this provision considerably enlarges the power of the Ins- 
pector with regard to inspection. It will be remembered that s. 140. confined 
the power of the Inspector with regard to investigation within certain definite 
bounds. Section 289 extended the power of the Inspector not only to investi- 
gate into the affairs of the company concerned, but also into the affairs of 
related companies or of managing agents or agsoeiates as defined by the 
Companies Act. It is under this section that respondent No. 1 is purporting, 


N 


1958.] NARAYANLAL BANBILAL D. N. P, MISTRY (0.C.3. }Chagla Č. J. 247 


under the notices issued and which are impugned, to ‘call upon the appellant 
to submit to an investigation of his affairs both as managing agents and also 
„Of his individual busineas. But while conferring this very extensive power 
upon the Inspector, the Legislature was.careful to provide that this examina- 
tion was to be held if an Inspector appointed under s. 235 or s. 287 to investi- 
gate the affairs of the company thinks it necessary for the purposes of this 
investigation. So that it was.not as if the Inspector was at large and he could 
call upon a managing agent to disclose his private books of account or the books 
of account of his private business or to indulge in a roving inquiry. The 
Inspector had to be satisfled that such inspection of books or such: inquiry was 
necessary for the main purpose for which he was appointed an Inspector and 
for which the inquiry was ordered and that was to investigate into the affairs 
of the company. In other words, what the Inspector had aA to keep 
in mind was that bis primary function and duty was to investigate the affairs 
of the company. It is in order to discharge that primary functipn that he 
empowered to go further on what he could do under s. 140 and to examine 
the managing agent and also examine hia personal books of account and the 
books of account z his own iini business, Sub-section (2) of s. 239 
provides : 

“In the case of any ‘bets Sionit or as referred to in clause (b) (44), (b) (#4), (c), 
or (d) of sub-section (1), the inspector shall not exercise his power of investigating into, 
and reporting on, tts or his affairs without first having obtained the prior approval of 
the Central Government thereto.” 1 
As will be remembered, respondent No. 1 only sought to exercise his power 
under s. 289 after he had obtained the prior approval of the Central Govern- 
ment. Therefore, by this sub-section the Central Government kept control over 
the Inspector and would permit him to exercise his extensive powers under 
s. 239 with regard to investigation of persons and bodies other than the com- 
pany concerned, provided the Central: Government gave its approval to such 
investigation. Then s. 240 casts an obligation upon all officers and agents of 
the company and all sompaa and persons referred to in s. 289, whose affairs 
are being investigated thro the approval of Government, to produce all 
documents and evidence -in ir poaseasion. Sub-section (2) of that section 
empowers the Inspectors to examine any person on osth, and sub-s. (3) pro- 
vides that if such a'person refuses to produce before an Inspector any rele- 
vant book or paper or answer any question put to him by the Inspector, he 
may certify the refusal to a competent Court and the Court may punish such 
person for contempt. Then subs. (4) empowers the Inspector to apply to 
the Court for the purposes of investigation to examine on oath a person whom 
he has no power to examine pursuant to the power conferred upon him, and 
the Court may, if it thinks fit, order such a person to attend and be examined 
on oath. This examination is to be held by the Court itself. There is an 
obligation upon the person examined. to answer all questions. Then comes the 
important provision in sub-s. (5) that the notes of examination, whether of 
evidence taken by the Inspector under sub-s. (2) of s. 240 or taken by the 
Court under sub-s. (4), shall be taken down im writing and shall be read over 
to or by, and signed by, the person examined, and may thereafter be used in 
evidencés against him. Section 241 deals with the Inspector’s report which has 
got to be forwarded to the Central Government, and s. 242 deals with prose- 
cution which substantially is the same as s.- 141A but it emphasises the discre- 
tion conferred upon the Central Government in regard to launching of ert 
cution because it says that the’ Central Government may, after taking such 
Tegal advice as it thinks fit, prosecute such person :for the ‘offence. 


The first question that arises for our consideration is this. Respondent No. 1 
was appointed an Inspector under s. 138 of the old Companies Act and, as 
already pointed out, if that Act had continued to be the law of the land; ad- 
mittedly he-could nat have’ issued the impugned noticés. He has issued these 
impugned notices because he has received the prior approval of the Central 


= 
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Government under s. 239(2), and the contention of the Union of India is that 
notwithstanding the fact that respondent No. 1 was appointed under the Act 
of 1918, notwithstanding the fact that under that Act he had no power or no. 
authority to issue these notices, once the Act of 1956 was placed on the statute 
book and he received the approval of the Central Government, he was autho- 
rised to exercise the powers conferred upon him under s. 239, and what he 
has done by issuing these notices is to exercise powers which he has a right to 
exercise under s. 239. What is urged by Mr. Manecksha on this head of his 
argument is that respondent No. 1 has not been appointed an Inspector under 
s. 235 of the Act of 1956 or under s. 237 of the Act, and according to him it 
is only an Inspector appointed under s. 285 or s. 237, as s. 289 expressly states, 
who can exercise the extended powers conferred under s. 239. So the ques- 
tion which we have to decide lies in a very narrow compass. Is it necessary 
under the law that respondent No. 1 should have been appointed an Inspector 
by the Central Government under s. 235 before he could exercise the powers 
under s. 2391 Or are there provisions in the Act of 1956 which permit rege” 
pondent No. 1, although appointed under the Act of 1918, to exercise the powers 
under s. 239 with the prior approval of the Central Government without a fresh 
appointment under s. 2351 The sections which throw light on this question 
are sections which we find at the end of the new Companies Act and which are 
grouped together under the heading ‘‘Repeals and savinga’’. 

The first section to which reference might be made is s. 645, and to the ex- 
tent that it is relevant it provides that nothing in this Act shall affect any 
appointment made or thing done under or in pursuance of any previous com- 
panies law, but any such appointment or thing shall, if in force at the com- 
mencement of this Act, continue to be in force, and so far as it could have 
been made or done under or in pursuance of this Act shall have effect as if 
made or done under or in pursuance of this Act. Now, if this section stood 
by itself, the question that we have to decide will present no difficulty because 
looking td the plain language of this section what it provides is that an ap- 
pointment made or a thing done under the old Act is continued not under 
the provisions of the old Act but as if it was made or done under the provisions 
of the new Act. This is a provision contrary to the provision of s. 6 of the 
General Clauses Act which, as is well known, provides for the continuance of 
any appointment made or any thing done under the repealed statute as if the 
repealing statute had not been passed. Section 645 on the contrary provides 
that the thing which was set in motion, as it were, under the old law was to 
continue, but not under the provisions of the old law but under the provisions 
of the new law. Therefore, applying this section to the facta of the present 
case, we have an Inspector appointed under s. 188 of the Act of 1913. He had 
carried on part of his investigation under s. 140. By reason of ‘this section 
his appointment is to continue in force, and if his appointment could have bean 
made under the Act of 1956, it shall have effect as if it was made under this Act. 
Now, undoubtedly, under this Act an Inspector could have been appointed 
under s. 285, and therefore what s. 645 does is by a legal fiction to equate the 
appointment of the Inspector under s. 138 with his appointment under s. 235. 

erefore, we must look upon the Inspector as being appointed under s. 235 if 
the legal fiction is to have full effect. Then, obviously, it is not necessary to 
make a fresh appointment. If it was necessary to make a fresh appointment, 
there was no need for the legal fiction. Therefore, the law looks upon the 
Inspector, respondent No, 1, as being appointed- under s. 285 after the Act of 
1956 came into force, and if he is appointed under s. 285, then with the prior 
approval of Government under s. 239(2) he can exercise the powers under 
g. 289. $ 

But the diffculty is caused by s. 646 which follows upon s. 645, and that 
section provides: . i 

“Nothing tn this Act shall affect the operation of section 188 of the Indian Companies 
Act, 1913, as respects inspectors, or as respects the: continuation of an inspection begun 
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by inspectors, appointed before the commencement of this Act; and the provisions af 
e this Act shall apply to or in relation to a report of inspectors appointed under the said 

ee ee tere Sere ee 
* Hon 285 or 237 af this Act.” 


Briefly put, Mr. Manecksha’s argument is that s. 646 must be looked upon as 
a proviso to a. 645. Section 646 in terms says: ‘‘Nothing in this Act shall 

ect. . .’’ which would include obviously the provisions of s. 645. So accord- 
ing to Mr. Manecksha it was in s. 646 that the Legislature was specifically 
legislating with regard to the operation of s. 188. We must look only at s. 646 
in order to decide what the effect of this provision incorporated in the Act by 
the Legislature is. According to Mr. Manecksha, what s. 646 does is to con- 
tinue the operation of s. 138 and s. 188 only deals with the appointment of the 
Inspector. It does not deal with the powers of the Inspector. Under the old 
Act it was s. 140 that dealt with his powers. Therefore, says Mr. Maneckaha, 
what is saved by s. 646 is the appointment of respondent No. 1 under s. 138 of 

“metho old Companies Act because as the operation of that section is not affected 

by anything in the Act, s. 138 continues to be in operation. Further, s. 646 
also saves the inspection already begun by the Inspector appointed under 
s. 138, and having saved both the appointment and the inspection under the old 
Act, 3. 646 goes on to provide that the provisions of the new Act shall only 
apply to or in relation to a report to be made by Inspectors and the provisions 
of the new Act shall apply to this report as if the Inspector had been appointed 
under s. 235 or 287 of the new Act. Therefore, what Mr. Manecksha contends 
is that there is nothing in s. 646 which confers upon the Inspector appointed 
under s. 188 the extended powers conferred by the new Act under s. 239. Not 
only is there nothing in s. 646 conferring these powers, but on the ‘contrary 
a. 646 limits the application of the Act of 1956 to the specific provisions men- 
tioned in s. 646 itself. According to Mr. Manecksha, it is not permissible to 
the Court to extend the scope of s. 646 and to hold that not only the provisions 
of the Act of 1956 with regard to the report apply to the Inspector, but also 
the provisions with regard to investigation contained in s. 235. The other two 
sections to which reference might be made with reference to this argument are 
B. 653 which provides: 

“The offices existing at the commencement of this Act for the registration of com- 
panies shall be continued as tf they had been established under this Act,” 
and s. 658 which provides: 


“The mention of particular matters in sections 645 to 657 or in any other provision 
of this Act shall not prejudice the general application of section 6 of the General Clauses 
Act, 1897, with respect to the effect of repeals.” 

‘Now, the argument advanced by Mr. Manecksha undoubtedly looks very 
impressive, but a three-fold answer has been given by the Advocate General 
and we must proceed to examine this answer. Any one of the three arguments, 
if accepted, would constitute an effective reply to the difficulties raised by 
Mr. Manecksha with regard to the exercise of the power under s. 239 by res- 
pondent No. 1. The first answer given by the Advocate General is that s. 646 
is a saving provision, and it is settled law that if the Legislature saves and 
deals with a particular provision of the law, when in the earlier sections it has 
dealt generally and saved other provisions of the law, it does not follow that 
by reason of the specific mention of a particular provision of the law the other 
provisions dealing with the-same subject are not saved and do not fall within 
the general provisions contained im the earlier sections. . As was said:by Lord 
Macnaghton in Commissioner for Special Purposes of Income Taz v. Femsel' 
(p. bake 

..It is not so very uncommon in an-Act of Parliament to find special exemptions 
which are already covered by a general exemption. ee ee 
ey, unknown in the languàge of the Legislature.” 


1 [1891] A. O. 531. 
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Therefore, ‘the whole of Mr. Manecksha’s argument really comes to this that 
because `a special exemption is made in connection with the operation of sg. 188 
and the report of the Inspector under s. 646, therefore the general exemption 
contained in s. 645 cannot apply to the continuance of the appointment of the ' 
inspector under the Act of 1956. This argument is undoubtedly based upon 
the normal and natural canon of construction which requires that we must not 
attribute to the Legislature either redundancy or tautology. But as Lørd 
Macnaghton points out—and what he points out is true not only in the history 
of English legislation—legislators have been known for the sake of caution 
to indulge in gurplusage or in tautology, and it would indeed be extraordinary 
that the Legislature should have exempted the Inspectors appointed under 
s. 188 of the old Act from the operation of s. 645. No possible reason can be 
suggested why the Legislature did not intend that the Inspectors appointed 
under s. 188 of the old Act should continue and be deemed to be Inspectora 
appointed under s. 285 of the new Act. Therefore, in our opinion, s. 646 doea 
not furnish any answer to the plain interpretation of s. 645 which, as 
pointed out, does cover the case of an Inspector appointed under s. 138 of the 
old Act. We refuse to read s. 646 as being an exception to the provision made 
in s. 645 that all appointments made under the old Act should be deemed to be 
appointments made under the new Act. 


We ‘have been taken through the provisions of the English Act of 1948 and 
our attention has been drawn to the difference in drafting between the English 
Act and the Indian Act. There can be no doubt that our Act of 1956 is based 
upon the English Act of 1948. Indeed, there is a great deal of ill-informed 
criticism in our country that the Legislature has passed a company law which 
is sweeping in its effect and which is draconic in consequences. But this ill- 
informed criticism forgets that our Act is substantially based on the English 
Act with this important amendment that many sections of our Act are devoted 
to managing agencies and managing. agents, an institution which fortunately 
or unfortunately for the British people does not flourish on the English soil. 
We may just in passing refer to what the provision of the English Act of 1948 
was with regard to the saving clause corresponding to s. 646. The Hnglish 
section is s. 459(8) : 

“Nothing in this Act shall affect the operation of section 137 of the Companies Act, 
1929, as respects inspectors appointed before, or to continue an inspection begun 
by inspectors appointed before, the commencement of this Act, and section 171 of this 
Act shall apply to a report of inspectors appointed under the said section 137 as it applies 
to e report of imspectars appointed under section 264 of thia Act” 

Now, really, this section to our mind is in entirely a diferent context because 
a. 137 of the English Act dealt with the power of the company to appoint 
Inspectors corresponding to the provision of s. 142 of the old Act, and s. 187 
was not reproduced in the English Act of 1948 just as it was not reproduced 
in our Act of 1956. This section purported to save the operation of s. 187 to 
the extent that Inspectors had been appointed by companies and inspection 
had been, begun by those Inspectors, and this section applies only s. 171 of the 
new Act to the report made by the Inspectors and put that report on the same 
footing as a report made under the provisions of s. 164 of the new Act. Bec- 
tion 171 of the new Act only deals with the report of the Inspector to be evi- 
dence, corresponding to an identical provision in our old Act. When we 
turn to s. 646, it deals with the operation of s. 188 which deals with the ap- 
pointment of an Inspector by the Central Government and not by the com- 
pany and, as has been rightly pointed out by the Advocate General, the latter 
part of s. 646 applies not only to the case of an Inspector appointed under 
a. 188 the provision of any particular section, but it applies all the provisions 
of the Act to or in relation to a report of Inspectors appointed under s. 138 
as they applied to or in relation to a report of Inspectars appointed under 
s. 285 or 287. So that s. 646 equates the report of the, Inspector under s. 235 
or 287 to an Inspector appointed under s. 188- with this important addition 
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that not merely the report is equated but the provisions of the new Act are 
* made applicable to this report or in relation-to this report, and this brings 
us to the second answer given by the Advocate General. 


The second answer is that even if Mr. Manecksha’s argument were to be 
accepted and s: 646 was to be construed as an exception to s. 645, the language 
of s. 646 makes it clear that all-the provisions of the new Act including the provi- 
sions contained in s. 289 were to apply to an Inspector appointed under s. 188. 
What is argued is that it is not merely the provisions of the Act which are to 
apply to a report, but they are to apply in relation to a report, and the Advo- 
cate General says that the expression ‘‘in relation to’” is an expression of very 
wide import and the provisions of the Act which deal with the powers of the 
Inspector antecedent to the making of the report and all that has to be dono 
in connection with the report after it has been made, are all covered by the 

_ expression’ ‘‘in relation to’’. It is pointed out that the first part of s. 138 
wom, Cy deals with the appointment of the Inspector. Indeed, it is nothing more 
than a reproduction in substance of s..6 of the-General Clauses Act. Having 
continued that appointment, according to the Advocate General, the latter part 
of s. 646 deals with the powers of the Inspector, and in dealing with that, it 
_ uses language wide enough to include the powers conferred upon the Inspector 
under the new Act under s. 239. In view of what we have held with regard 
to the effect of s. 646, it is unnecessary to decide whether the expression ‘‘in 
relation to”’ is of such wide import as to cover the conferment of power upon 

an Inspector under s. 239. 

The third answer suggested by the Advocate General is that if s. 646 deals 
only with the power of the Central Governnent to appoint an Inspector and 
does not deal with the power of the Inspector himself, then that power falls 
within the ambit of s. 645 and is not affected by s. 646. What'is said is that 
s. 646 deals with, according to the argument of Mr. Manecksha, the limited 
subject-matter expreasly set out in that section. Well, says. the Advocate 
General, let s. 646 apply to that limited subject-matter; with regard to’ all 
matters that are outside that subject-matter we should look to s. 645 for its 
application. It is again unnecessary for us to express any opinion on this 
argument as the first answer given by the Advocate General is sufficient to dis- 
pose of the first contention of the appellant. 


- The second contention urged by Mr. Manecksha is of very great importance 
and it’ affects certain important rights conferred by the Constitution upon the 
citizens of our country. Article 20(3) of the Constitution, which provides that 
no person accused of any offence shall be compelled to be a witness against 
himself, is based upon, as we shall presently point out, the well-known princi- 
ples of "Hingliah law and also upon a specific article in ‘the American Constitu- 
tion. As has been pointed out, the abuses of the Star Chamber where con- 
fessions were extracted from those who appeared before that Chamber led to 
a revulsion of feeling in England against self-accusation and the feeling as- 
sumed such strong proportions that the principle became incorporated in the 
English Common law that a person cannot be compelled to ify against him- 
self. The principle was known as testimonial compulsion, the basic features 
of which were that it is wrong to compel a man to give an answer or to give 
evidence and to use that answer or that evidence against him. He has given 
the answer because he is not a free agent. He does not do it voluntarily ; he 
does’ it under compulsion, and then to make use of that answer obtained under 
compulsion against himself in order to convict him or to hold him liable for 
any omission or default is contrary to basje principles of justice. Now, this 
principle of English Common law: was so well established that when the Ame- 
rican founding fathers drafted their Constitution it was incorporated in that 
‘Constitution, not at the first stage, but later on by - means of an amendment, 
and the fort that the amendment took in the American Constitution is in the 
Amendment Art. V, and the relevant portion of that amendment for the pur- 
pose of this discussion is that ‘‘no person shall be compelled in any criminal 
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ease to be a witness against himself.” Reference may also be made to the 
Amendment Art. IV which deals with unreasonable searches and seizures and 
provides : i 
The -right of the people. to. be secüre in. tbai persóns, houses, pipars; and efecti, 

against unreasonable searches and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or affirmation, and particularly des- 
cribing the place to be searched, and the persons or things to be seized.” 
So that the Fourth Amendment safeguarded the privacy of the home and made 
it unconstitutional for the issue of searches and seizures unless they. were on 
reasonable grounds. The Fifth Amendment dealt with what is known as testi- 
monial compulsion. 

Now, our Constitution makers in art. 20(3) did not deal with the Fourth 
Amendment but, as the authorities have made it clear, only deal with testi- 
monial compulsion leaving searches and seizures to be dealt with under 


the general law, unless, as we shall point out, searches or seizures COD as 


stitute a contravention of art. 20(3) as being testimonial compulsion for 
ethe production of documentary evidence. The difference between the language 
used in art. 20(3) and the Fifth Amendment will become immediately appa- 
rent. The American Constitution limits the right of immunity from compul- 
sory testimonial to a criminal case. In art. 20(3), as Mr. Manecksha has 
rightly pointed out, that limitation does not appear. The protection against 
this compulsion under our Constitution is general It is not confined to any 
particular criminal case as would appear if art. 20(3) were to be read by it- 
self. But in construing art. 20(3) we must adopt certain canons of construc- 
tion. The first and the obvious one is to read the article as a whole and not 
to divorce cl. (3) of that article from the rest of it. The second is that we 
must not overlook the fact that the Constitution makers in India had know- 
ledge not only of the American Constitution but also the principles of English 
Common law and also the exceptions engrafted upon those principles. Finally, 
we must give to this article an interpretation which is for the greatest good of 
the people. We are not dealing with an ordinary statute or with an ordinary 
piece of legislation. We are dealing with the Constitution of India and in 
interpreting any provision of the Constitution we must not overlook the fact 
that the Constitution was enacted for the purposes set out in the preamble 
to the Constitution. Therefore, any interpretation which advances the good 
of the people must be preferred to an interpretation which would retard the 
interest of the people of our country. Fortunately, in this case the interpre- 
tation of art. 20(3) is not a matter of first impression. We have assistance, 
and more than assistance, from the decisions of the Supreme Court to which 
reference will be made, and these decisions, as we shall presently point out, 
make it clear that art. 20(3) should be read in the context of the two clauses 
which precede it and this article should not be read in the light of the Ameri- 
can Constitution or the American decisions but more in the light of our own 
legislative provisions, our own legislative history, the. background of English 
‘law, and the Constitution looked upon as an organic whole. 

first to the article itself, the marginal note is ‘Protection i in respect 
of conviction for offencea’’, and cL. (1) provides: 

“(1) No person shall be convicted of any offence except for violation of law in force 
at the time of the commission of the act charged as an offence, nor be subjected to'a 
„penalty greater than that which might have been inflicted under the law in force at the 
time of the commission of the offence.” 

Clause (2) provides: 

“(2) No person shall be prosecuted and punished for the same offence more than 

once.” 
Then we come to the clause in question: 
N P Seige a peterpan om ee Vien, aan 


‘Looking at the language used and the expressions, it soars clear that what the 
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Constitution makers were contemplating was various -privilegea conferred upon 

e persons either in the conduct of a criminal proceeding itself or in respect of 
a criminal proceeding. The expressions in cl. (1) ‘‘convicted of any off 

* commission of the act charged as an offence, subjected to penalty; ” in al (2 
‘prosecuted and punished’’; and in cl. (3) ‘‘accused of any offence”, inevi 
ably leads one to that conclusion. Although the marginal note does not clearly 
apply to all provisions of art. 20, the emphasis placed on the marginal note 
is ‘‘conviction for offences.’’ 

Turning next to the decisions of the Supreme Court, there are three denr 
sions which are of importance and which have got to be taken into consid 
tion in interpreting this article. The first and the earliest is Maqbool Hussat 
v. The State of Bombay.2 In that case the Sarren Court undoubtedly was 
dealing with the provisions of cl. (2) of art. 20 and the question that arose 
for the decision of their Lordships was whether, where a person against whom 
p had been taken by the Sea Customs Authorities under s. 167 of 

~mtho Sea ms Act and an order for confiscation of goods had been passed 
was subsequently prosecuted before fhe Presidency Magistrate for an offence 
under s, 23 of the Foreign Exchange Regulation Act in respect of the same 
act, it could be said that that constituted a contravention of cl. (2) of art. 20 
and whether he was prosecuted and punished for the same offence more 
once, and the Court came to the conclusion that cl. (2) of art. 20 had not 
contravened. Mr. Manecksha is right when he contends that this is not a 
direct decision on the particular provision of art. 20 which we are consider- 
ing, but there are important and weighty observations in the judgment of 
Mr. Justice Bhagwati at p. 788 which observations are not confined to eL (2) 
of art. 20 but which are pertinent to the construction of the article as a whole, 
and this is what the learned Judge says: 

“The words ‘before a court of law or judicial tribunal’ are not to be found in arti- 
cle 20(2). But if regard be had to the whole background indicated above it is clear that 
in order that the protection of article 20(2) be invoked by a citizen there must have 
been a prosecution and punishment in respect of the same affence before a court of law 
or a tribunal, required by law to decide the matters in controversy judicially on evidence 
on oath which tt must be authorised by law to administer and not before a tribunal 
which entertains a departmental ar an administrative enquiry even though set up by a 
statute but not required to proceed on legal evidence given an oath. The very wording 
of article 20 and the words used therein:—‘convicted’, ‘commission of the act charged as 
an offence’, ‘be subjected to a penalty’, ‘commission of the offence’, ‘prosecuted and 
punished’, ‘accused of any offence’, would indicate that the proceedings therein contem- 

* plated are of the nature of criminal proceedings before a court of law or a judicial 
tribunal and the prosecution in this context would mean an inftlation or starting of pro~ 
ceedings of a criminal nature before a court of law or a judicial tribunal in accordance 
with the procedure prescribed in the statute which creates the offence and regulates the 
procedure.” 


Therefore, it is clear that Mr. Justice Bhagwati in this decision, construing 
art. 20 as a whole, took the view and the clear view that the proceedings con- 
templated in art. 20, not in cl. (2) only but in the article as a whole, were 
criminal proceedings, and dealing particularly with cl. (2) the learned Judge 
took the view that the prosecution m that context would mean an initiation or 
starting of proceedings of a criminal nature before a Court of law or a judi- 
cial tribunal Mr. Manecksha again rightly contends that in cl. (2) of art. 20 
we are concerned with accusation and not with prosecution and he submits that 
accusation must be antecedent to prosecution, and according to him the pro- 
per construction of cL (2) of art. 20, notwithstanding these remarks of 
Mr. Justice Bhagwati, is that if there is an allegation of an offence having been 
committed before a tribunal or an authority competent to investigate into that 
allegation, then a person is accused of an offence withif the meaning of this 
clause and he cannot be compelled to be a witness against himself. 


3 [1953] 8. C. B. 730, 8.0. 56 Bom. L. R. 13, 8.C. 4 
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- Therefore, really, the question before us narrows itself down to this. What 
is the meaning we must give to the expreæion ‘‘áccused of an offence”. In , 
this case there is no doubt that the compulsion against which art. 20(3) affords 
protection is present because, as we have pointed out when we were looking 
at the scheme of the Act, under s. 240(5) there is provision for am obligation 
on the part of any person examined by an Inspector or by the Court to answer 
questions put to him: and the possibility of those answers being used in ewi- 
dence against him and it is also clear that these answers could be used in evi- 
dence against him although the answers may be of an incriminating -nature. 
Therefore, if we may pose the question which we have to consider and decide, 
the question is this. Is the expression ‘‘accused of any offence’ used in a 
general sense or is it used in a technical sense? Is the accusation referred to 
in this clause an accusation without any reference to any criminal proceeding 
or is it an accusation with reference to a-criminal proceeding! Mr. -Maneck- 
sha concedes, and rightly concedes, that the investigation held by the Inspec- 
tor is not a Judicial proceeding, and in our opinion it cannot be seriously urged asa» 
that it is a criminal proceeding. But according to Mr. Manecksha that is an 
irrelevant fact. The appellant is accused of having committed an offence 
under the Company Law and under other laws. In respect of that accusation 
investigation is being held by the Inspector and in the course of the investi- 
gation there is a compulsion upon the appellant to answer such questions as ` 
might be put to him. Those answers may be incriminating and they may be 
used against him, and therefore Mr. Manecksha says that the Constitutional . 
safeguard given to every person in India has been violated. Now, if we had 
to accept the observations of Mr. Justice Bhagwati as correctly laying down the 
interpretation of art. 20, then it is clear that Mr. Manecksha’s contentions must 
be rejected, because the passage just referred to leaves no doubt that in the opi- 
nion of the learned Judge the construction of art. 20 required that the pro- 
ceedings in respect of the various protections given by art. 20 are criminal pro- 
ceedings. But Mr. Manecksha says that this decision was a decision on art. 20(2), 
that the observations with regard to the interpretation of art. 20 are obifer, and 
that the:real decision of the Supreme Court on art. 20(3) is Sharma’s case to 
which we shall presently come. But before we come to that decision, we, must 
point out, as we have said in this Court before, that even an obiter of the 
Supreme Court. deserves the highest respect and it is incumbent upon this 
Court to accept even the obtter as correctly laying down the law. When in a 
case a particular clause of a section or an article calls for interpretation and 
in order to interpret it the Supreme Court interprets the whole section or 
article and lays-down the proper canon of construction, it is impossible to con- 

d that that interpretation is not binding upon this Court, unless of coursa 

e Supreme Court in any subsequent decision has departed from the inter- 
pretation Iaid down by it in this decision, and, as has been pointed out by the 
Advocate General, far from the Supreme Court departing from it, what it has 
jaid down in this case as to the proper interpretation of art. 20 is reiterated 
and re-emphasised by it in a subsequent decision in Venkataraman’s case. 


Turning to M. P. Sharma v. Satish Chandra, District Magistrate, Delhi,’ 
on which Mr. Manecksha has rightly placed strongest reliance, it -is 
true that this is the only case of the Supreme Court where the question 
of the construction. of art. 20(3) directly arose for consideration and decision. 
The facts are a little important. The Registrar of the Joint Stock Compani 
Delhi State, lodged information with the Inspector-Gencral, Delhi Spec ial 
Police Establishment, that Messrs. Dalmia Jain Airways Ltd. -had committed 
various offences. This was recorded by the Special Police as the first informa- 
tion report. On the basis of that report an application was made to- the Dis- 
trict Magistrate, Delhi, under s. 96 of the Criminal Procedure Code for the 
issue'of warrants for the search of certain documents, Permission to investi- 
gate in respect of some of the non-cognirable offences mefitioned in the first 
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information report was also asked for by this application and the District 
* Magistrate ordered investigation of the offences and issued warrants for simul- 
taneous searches at various places. The searches were made pursuant to this 
* order and the petition was filed in the Supreme Court praying that tho search 
warrants may be quashed as being illegal. What was argued before the 
Supreme Court was that this was testimonial compulsion and violated the pro- 
_visions of art. 20(3). It was argued before the Supreme Court that the ex- 
„pression ‘‘compelled to be a witness against himself’’ only applied to the actual 
evidence given in a Court of law and that when documents were being seized 
which may be used against an accused person art. 20(3) had no application. 
That argument was rejected by the Supreme Court and the Supreme Court 
held that the safeguard afforded by art. 20(3) was not restricted to testimony 
in Court itself, but it also applied to documentary evidence, and it also applied 
to compulsion which may be used against a person to be a witness against 
himself in a proceeding antecedent to the trial itaelf. But the particular ap- 
“plication was dismissed on the ground that in the’ American ‘Constitution 
search warrants were dealt with by the Fourth Amendment, the Constitution 
makers had not chosen fit to incorporate that provision in the Constitution, 
and therefore the search warrants were to be governed by the ordinary law of 
the land and art. 20(3) did not apply to search warrants. Now, there is a 
passage at p. 1086 on which strong emphasis has been placed by Mr. Manecksha. 
“In view of the above background, there‘is no inherent reason to construe the ambit 
of this fundamental right as comprising a very wide range. Nor would tt be legithnate 
to confine it to the barely literal meaning of the words used, since it is a recognised doc- 
trine that when appropriate a constitutional provision has to be liberally construed, so as 
to advance the intendment thereof and to prevent its circumvention. Analysing the 
terms in which this right has been declared in our Constitution, it may be said to consist 
of the following components. (1) It is a right pertaining to a person ‘accused of an 
offence’; (2) It is a protection against ‘compulsion to be a witness’; and (3) It is a protec- 
tion against such compulsion resulting in his giving evidence ‘against himself.” 
Therefore, Mr. Manecksha says that the attempt of the Advocate General to 
pormi rsuade us to give a limited and restricted meaning to this provision in the 
nstitution should be repelled by us in view of this emphatic observation 
by the Supreme Court. 

Now, this observation must be understood and appreciated in its own con- 
text. The Supreme Court refused to confine the protection afforded by art. 
20(3) to the narrow ambit of oral evidence given in the Court itself. To that 
extent a wider signification must be given to that article and to that extent it 
will be wrong to construe this article literally. But the question still remains 
whether, within the larger ambit as envisaged by the Supreme Court, it should 
be ‘confined to criminal proceedings or it should be further extended to cases 
like this where an inquiry is being held which is not a criminal proceeding in 
which allegations have been undoubtedly made against the appellant which 
are allegations of having committed an offence, and whether it could be said 
that in such a proceeding any provision of law by which the person against 
whom the inquiry is being held may be compelled to answer incriminating 
questions should be held to be a contravention of the constitutional safeguard. 
Fortunately, this very case throws considerable light on the manner in which 
art. 20(3) ahould be construed because at p. 1088 Mr. Justice Jagannadhadas 

` J. in the judgment of the Supreme Court says: 
..Indeed, every positive volitional act which furnishes evidence is testimony, and 
AN EEE es ee eae eee ee ee ae 
dentiary acts of the person, as opposed to the negative attitude of silence or submission 
on his part. Nor is there any reason to think that the protection in respect of the 
evidence so procured is confined to what transpires at the trial in the Court room. The 
© phrase used in Article 20(3) is ‘to be a witness’ and not to ‘appear as a witness’: It 
follows that the protection afforded to an accused in so far as it is related to-the phrase 
‘to be a witness’ is not merely in respect of testimonial compulsion in the Court, room 
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but may well extend to compelled testimony previously obtained from him. It is avall- 
able therefore to a person against whom a formal accusation relating to the commission e 
of an offence has been levelled which in the normal course may result in prosecution, 
Whether it is available to other persons in other situations does not call for decision in * 
this case.” 

Therefore, the test laid down by the Supreme Court is that this protection is 
available when there is a formal accusation against a person, and the secohd 
test is that that formal accusation must in the normal course result in prosecu- 
tion. Now, can it be said that in this case the accusation levelled against the 
appellant is a formal accusation, and can it be said that in the normal course 
the accusation would result in prosecution? Mr. Manecksha says that in this 
very case there was no formal accusation. All that had happened was that a 
first information was given to the police and on the strength of that informa- 
tion an application was made for a search warrant. Therefore, the Supreme 
Court obviously took the view that an allegation made to the police of Messrs. 
Dalmia Jain Airways Ltd. having committed an offence was an accusations 
which came within the ambit ofan art. 20(3): - Mr. Manecksha further says that 
this is certainly not a case where a formal accusation is made in a criminal 
Court or before a tribunal holding criminal proceedings. 

Now, it is true, as Mr. Manecksha has pointed out to us, that the Supreme 
Court has taken the view that a mere application for a search warrant by the 
police does not result in the Magistrate, to whom the application is made, 
taking cognizance of the case. ‘‘Cognirance’’ as understood in the Criminal 
Procedure Code is a very technical expression and it may be that when the 
Magistrate granted the application for search warrant he had not taken cogni- 
zance within the meaning of s. 191 of the Criminal Procedure Code. See in 
this connection Legal Remembrancer v. Abani Kumar+ and R. R. Chari v. 
State of UP.® But whether cognizance was taken or not, it was certainly, 
to use the language of Mr. Justice Bhagwati, initiation or starting of proceed- 
ings before a Court of law and the initiation was done by the filing of the first 
information report before the police authorities. It may also be said that if 
there was not a formal accusation before a Court, it was certainly a formal 
accusation with reference to a criminal proceeding, and it can also be said that 
in this particular case the accusation would have normally resulted in a prose- 
cution. Now, are these elements present in the case before us? It is true as 
pointed out by Mr. Manecksha in the various documents to which reference has 
already been made, that the appellant was charged with having misappro- 
priated the funds of the company and having committed an offence under the 
Companies Act and also under the Indian Penal Code. In the sense that there 
was an allegation that he had done or omitted to do something which was 
against the law, undoubtedly he was accused of an offence. But it would be 
stretching the language too far to suggest that there was any formal accusa- 
tion against the appellant. Nor would it be true to say that the accusation was 
either before a criminal Court or tribunal or was with reference to a criminal 
proceeding. Nor would it be true to suggest, looking to the provisions of the 
Criminal Procedure Code, that this accusation in the normal course would 
result in prosecution. It is fallacious to suggest that the only object of tho 
inquiry and the only purpose of the report was to launch a prosecution under 
g. 242 of the Companies Act. It was left to the discretion of the Central Go- 
vernment under s. 242 to launch or not to launch a prosecution, and, as we 
shall point out in another context, the report of the Inspector and the inquiry 
held by him serve under the Companies Act many more important purposes 
than the mere prosecution of a defaulting managing agent or a defaulting 
director. 

We then come to the third Suprerhe Court case which is 8. A. Venkatara- 
man v. The Union of India.® That case decided that an inquiry made and con- 
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cluded under Public Servants (Inquiries) Act, 1850, (Act XXXVI of 1850) 
e did not amount to prosecution and punishment for an offence as contemplated 
by art. 20(2) of the Constitution. It is true that this decision again is not on 
-art. 20(3) but art. 20(2). But here too-we have very weighty observations of - 
the Supreme Court which have a direct bearing on: the interpretation of art. 
20(3). The Advocate General has taken- us through the provisions of the 
Public. Servants (Inquiries) Act, 1850, and that Act does suggest from the 
language used in the various sections with regard to the framing of the charge 
and the person against whom the inquiry is being held as being described as 
an accused, that the inquiry was more or leas similar to a criminal proceeding. 
It is algo true that we do not find any provision in that Act which makes the 
accused a compellable witness, and therefore the element of compulsory testi- 
monial which we'find in the Companies Act is absent and to that extent no 
question with regard to art. 20(3) would arise when an inquiry is being held 
against a public servant. But the point of the decision is not that. The point 
pf the decision is two-fold. One is that the Supreme Court confirmed the 
decision in Magbool Hussain’s case with regard to the interpretation of art. 20 
and it will be noticed that Venkatraman’s case is subsequent to Sharma’s case, 
and the other point is that in construing art. 20(2) the Supreme Court laid - 
down certain testa which may. be equally epubeable im construing art. 20(3). 
At p. 1154 Mr. Justice Mukherjea says:. 
ie has alao keen hald by this court ia. Madbool “Husedie’s cans uk tha nasti 
article 20 and the words actually used in it afford a clear indication that the proceedings 
in connection with the prosecution and punishment of a person must be in the nature 
of a criminal proceeding, before a court of law or judicial tribunal, and not before a 
tribunal which entertains a departmental or an administrative enquiry even though set 
ee R I SE DART E E ET ne eer 
evidence.” 
So-once more the Supreme Court anpha what saori to it is the correct 
approach, and the only approach, to art. 20 as a whole, At p. 1160 the Court 
oproeren referring to the inquiry under the Public Servants (Inquiries) Act: 
' «At the close of the enquiry, the Commissioner has to submit a report to the 
Ge ee ee ee 
expression of opinion and it lacks both finality and authoritativeness which are the 
essential tests of a judicial pranouncement.” he. 
Now, these observations apply fully to tha report to be made by the Inspector 
investigating under the Companies Act. The report is nothing more than an 
expression -of his opinion and there is neither finality nor authoritativences 
about it. That finality and authoritativeness can only be given by the Central. 
Government if-the Central Government decides to launch a prosecution accept- 
ing the opinion given by the Inspector. At p. 1161 the Supreme Court con- 
siders the analogous case of a member of the Bar whose name is struck off 
the rolls on grounds of profeasional misconduct in exercise of the disciplinary 
a ar by the proper authority, and what the Supreme Court says is that 
primarily the inquiry is into the professional misconduct of the member of 
the Bar and not into an offence committed by him or an investigation into that 
offence. Attention might also be drawn to another observation of Mr. Justice 
Mukherjet at p. 1156: 
. ..In order to arrive at a proper decision on this point, it is necessary to’examine the 
entire background of the provisions relating to enquiry iuto the conduct of public ser- 
vants and to ascertain the exact scope and purpose of the enquiry as is contemplated 
by Act XXXVII of 1850 and the ultimate result that flows from it.” 

Mr. Manecksha also referred to a judgment of a single Judge of the Calcutta 
High Court in Calcutta M. & C. Co. v. Collector of Customs,’ where the learn- 
ed Judge has applied the ratio of Sharma’s case and has come to the conclusion 
that art. 20(3) wag not merely applicable to a criminal trial in Court, it 
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aei; ‘to proceedings which may lead to such a trial, and that in proceedings: 
_ under s. 171A of the Sea Customs Act the party is compelled to give evidence 
and to depose truthfully and produce any document, in such a cage’ he might 
' incriminate himself, and although such a proceeding is not in -the course of a : 
criminal trial it is obvions. that it is preliminary to it, and. hence the provi- 
sions of 8. 171A in so faras it-enables.the authorities to compel a person to ‘give 
evidenée: against himself anid to :produce documents for that purpose offends 
against art. 20(3) of the Constitution and is bad. Of course, we are not con- 
sidering the provisions of the Sea Customs Act. But with very great respect, 
the reasoning which, commended itself to the learned Judge is not acceptable 
tous. - in our view, the learned Judge has not attached: sufficient importance 
to the ‘observations of the Supreme Court in Maqbool Hussain’s case and Ven-. 
kataraman’s case, because, if he had done so, we are sure he would: not havs 
come to:the conclusion which he did. , 


Now, following the advice given by the Supremé, Court, it ‘would only be 
proper if we try to consider the real scope‘and nature of the inquiry under the» 
ee y’s Act. What the scope and nature of the inquiry. is, is made clear 

e words used by the Legislature in s. 235 and those wo ds ‘are ‘‘to investi- 
` ae the affairs of any company and to report thereon.’’ ` Therefore, the main 
and primary function of this investigation is to look into the affairs of the 
company from the point of view of the provisions: ‘of the Companies ‘Act, to 
consider ita working, to see whether it is worked in the interest of the share- 
holders, and to find out whether the privilege of incorporation-has:or has not 
been abused. We may briefly look at what the consequences of the report 
made by the Inspector may be. It may result in an application for-a winding 
up under s. 248, it may lead to proceedings for recovery of damages or pro- 
perty under s. .244, it may lead to an application for relief in case of ‘oppres- 
sion under s. 897, and it may lead to an application for relief in case of mis- 
management ander s. 898. .As pointed out by the Advocate General, these: im- 

pugned. Dronia under the head of ‘‘Investigation’’ appear in Part VI which 
_ deals with management and administration of the company. These provisions 
with regard to inspection came ete = _congideration by the House of Lords 
in the case of -Hearts of .Oak Assu ee Co. v. Attorney-General®, and the, 
House of Tords was, dealing with the Tnanstrial Assurance Act, 1928, the, pro- 
Visions of which with regard to inspection were in part materia with the - pro- 
visions of the Companies -Act,, and Lord Thankerton at p., 396 says: -. oe 

i “Tt appears to me'to be clear that the object af. the examination is merely to recover 
information as to. the company’s affairs and that it is in no sense a judicial proceeding 
for the purpose of trial. of an offence; it is enough to’ ppint out that there are no parties 
before the inspector, that ‘he alone conducts the inquiry, ‘and that the power to examine 
on oath is. confined. to the officers, members, agents and servants af, the company.” “i 
Of course, this last observation now will no longer. be correct in: view of the 
extension brought about in the provisions of the law both in India and in 
TERE At p. 401 Lord:Macmillan says: + th 


..Thea tf will be doticed that the Commissioner may elther hiniselt eongüct tha 
jo oie aa aao eet oe oe ee ‘The object 
manifestly is that the Commissioner may either by htmself directly or through the 
medium of a delegate obtain the information necessary to enable him to decide what 
action, if any, he shbuld’ take, The cardinal words of thè fection are those which 
etipower the Comfnlastorior or his ‘inspector ‘tò examine into and report on the’ affair 
of ‘the -soclety’” es 
If those were the cardinal words ‘in the case before the House of Lords, as far 
a Wee at) concerned! ths drda worin- As DOn ont; EIG ave isd inane 

‘tto investigate the affairs of the company.’ 
wv Therefore, it‘ is cléar on an’ examination of the provisions of the Companies 
een ge ee er en ihto an 
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offence. "The: scope and: nature of the inquiry ‘is. investigation into the affairg 

© of thé company: It is equally cleat that thé report-is not made for the pur- 

pose of a prosecution being launched by -the. Central Government and that the 

- function of the Inspector is to express an opinion on the way ‘the affairs of 

the “company are conducted-‘in' order that appropriate action may be taken 

“which action may také- different forms. like applications under the different 

sections of the-Companies Act to which reference has been made ora proso- 
cution under s. 242 of the Companies Act. - - 

-Mr. Manecksha has cited before us several Tara decisions which un- 
doubtedly have given to this Constitutional safeguard -œ much wider content 
than what we Have suggested is the the right one, and Mr. Manecksha says that 
these American decisions correctly interpret the important Constitutional safe- 
guard, that they emphasise the importance and value of that safeguard to the 
citizen, and it will be wrong for the Court to whittle down that safeguard in 
any manner whatsoever. Our attention was drawn to the observations in Boyd 

mv. United States. Mr. Justice Bradley observes at p. 761: 

“_..Now it is elementary knowledge that one cardinal rule of the court of chancery 
is never to decree a discovery which might tend to’ convict the party af a crime, ar to 
forfeit his property. And any compulsory discovery by extorting the party’s oath, or 
compelling the production of his private books and papers, to convict him of crime or 
to forfett his property, is contrary to the principles of a free government. It is abhorrent 
to the instincts of an Englishman; it is abborrent to the instincts of an American. It may 
en ne aa a sa ae a E ia 
liberty and personal freedom.” , 

Jt is difficult to imagine stronger EE than. these ` which onli have been 
possibly used by any Judge from the Bench. Now, in construing the article 
as. we propose to do, if we. are doing’ anything to help despotic power or to 
contaminate the atmosphere of political liberty. and personal freedom. or doing 
something which is abhorrent to the instincts of an Englishman or an Ameri- 
can, we will certainly pause and ponder -before we came to that conclusion, 
But, as we-shall pregently point-out, with great respect, Mr. Justice Bradley 
has used the language of exaggeration- because in' certain matters an exception 

_ has been made to the doctrine of safeguard against self-incrimination, and it is 
incorrect to say that those exceptions can ever be looked upon. by an English- 

‘man as-abhorrent to his instincts or contrary to principles of free government. 
But béfore we come to these exceptions, let us look at the American cases on 
which Mr. Manecksha relies. 

. The first is Counselman y. Hitchoook, 10 .and the second is Blau v. United 
States". . ‘Both were ‘cases dealing with "proceedings before.a Grand Jury and: 
undoubtedly- the observations in both-these cases give a much wider import and 
connotation to art. 20(3) than. what in our opinion the Supreme Court -has 
suggested as the right one: In Counselman v: Hitchcock the’ investigation by 
the Grand Jury was in respect of alleged violations of a certain Act of Congress 
to regulate commerce. At p. 1118 Mr. Justice Blatchford says: - 

“It is broadly contended on the part of the appellee that a witness is not entitled to- 
plead the privilege of silence, except fi a criminal case against himself; but such is not 
the language of the Canstitution. - Its- provision ‘is that no person shall be compelled in. 
any criminal case to be a witness -aghinst himself. Tols OYn sy bere i bree 
ene e eves OF oe Ce et ee ee eee 
And. at p. 1121: a he 

aer tas adie poaa 4 Uw a a ieee ie a 
and of the United States, is to prohibit the tompelling of testimony of a.self-criminating 
kind from a party or a witnees, the Hberal construction which must be placed upon con-’ 
stitutional provisions for the protection of: personal rights would ‘seem to ‘require that 
eg er ee ee ee ae a eee 
the same interpretatign;.. 

9 (1885) 116 U. B. 616; as, 20 Lay, od, 10 (1890) 142 U.S. 641588 Law. ed. 1110: 
748. os 11 (1850) 340 U. B, 159, 95 Law. ed. 170. 
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Therefore, the emphasis is placed in.this case that the constitutional provision 
in order to be valid must- afford absolute immunity against future prosecution 
for the offence to which the question rene, aid at p. 1114 Mr. Justice Blateh; 
ford wentb:to the length of stating: 

Sr ct ack GA Gd Gist ei a a ta tees cee te atl 
sae ae ie ee in a criminal. 
in such Court. It could not prevent the obtaining and the use of witnesses and evidenle 
which should be attributable directly to the testimony he might give under compulsion, 
Bn Gi WISE Decale De canyi Lenien Cie) ad ther hed retina ta ane 
he could not possibly have -been convicted.” 

Therefore, the American Supreme Court took the view that absolute immu- 
nity against prosecution required that the person in whose affairs inquiry was 
beirig held should be given absolute immunity against future prosecution. The 
next case is Blau v. United States, and there the American Supreme Court laid 
down that’ it was sufficient: if the person being compelled to give evidence rea- 
sonably feared that criminal charges may be ala ae against him if he testi- 
fied- In McCarthy v: Arndstein, 12 notwithstanding the language of the Ame- 
rican. Amendmént, the Court took’ the view that that immunity applied both 
to civil:and: criminal proceedings. 

Now, the Advocate” General has very fairly conceded that if we were to 
interpret art. -20(3) ‘in the light of these American decisions, he would have no 
answer to the petition presented by the appellant and that the appellant was 
entitled to succeed. But his contention is, apart: from" the decisions of the 
Supreme Court on which reliance has been placed, that our legislative history, 
which is based upon English law and not’ Américan’ law, further supports and 
strengthens his argument that a narrower connotation should be given to art. 
20(3). Now, in England, as Mr. ‘Justice Bradley says, however abhorrent 
testimonial compulsion may be to the instincts of an Englishman, an exception 
has always been made in the department of Company law and Insolvency law. 
Before we turn to the legislative provisions, we must first look at the princi- 

ple of it. In Insolvency, law.is administered partly for the benefit of the 
creditors, but primarily in public interest. : The same is true of Company law., 
It is administered’ undoubtedly for. the benefit of’ the shareholders, but again 
primarily it is administered in public interest. Company law permits incor- , 
poration with limited liability and the public has got to be safeguarded against 
that privilege being abused, and ‘the English law has always taken the view 
that when you are investigating into the affaira of a bankrupt or into the affairs 
of a company, the doctrine of self-incrimination cannot defeat or should not 
be permitted to defeat the- interest of the public, and it is rightly pointed’ 
out that our law has'taken the same view and has enacted the samé privileges. 
Now, this legislative history was before our Constitution makers and it is im- 
possible to take the view that by enacting art. 20(3) our Constitution makers 
wanted to make a violent departure from the principles it had followed and 
observed for years past to mike many‘ laws «lira vires and to‘adopt the Ame- 
rican system in preference to the English system. In English law under s. 15 
of the Bankruptey Act, in the public examination of the debtor the answers 
given by him have to be taken down in writing, to be signed by him, and could 
be used in evidence against him, and there is compulsion upon the debtor to 
answer all questions-‘as the Court may put or’allow to be put to him. This 
question of compulsory testimonial under English Bankruptcy Law came'up 
for consideration in two English cases, in Atherton, In re,1? where it was held 
that a bankrupt. was bound to answer questions in his public examination ‘even 
if they besineriminating, and again in Paget, In te: Official Recewer, Hx parte, 1+ 
it was pointed out by'the Court at p. 92 that in matters of bankruptcy: it is 
not merely the creditors who:have their rights,-but it is also the. public them- 
selves whose interests have to be safeguarded. ` 

B (1924) 266 U. B. 34, 69 Law. od. 158. l4 [1027] 3 Oh ` 85. 
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' -Turning to Company Law, apart from the impugned provida let us con- 
sider. the provisions with regard to misfeasance summonses. First turning to 
. the English adct, under 8. 270 the person who is being examined is bound to 
answer questions put to--him, and it is clear law as pointed out by Buckley at 
p. 566 that a person examined cannot refuse. to answer ‘relevant questions on 
the ground that by domg so he may incriminate himself. Our own Companies 
Act had similar provisions. The Act of 1918 under s. 196(7) which deals with 
-the power. to‘order public examination of promoters, directors, ete. provided: 
“Notes of the examination shall be taken down in writing, and shall: be read over 
to or by, and signed by, the person examined, and may thereafter be used in evidence 
against him in civil proceedings, and shall be open to the inspection of any creditor or 
contributory at all reasonable times.” 
So here’ the use of this evidence" was confined to civil proceedings. But now 
by the new Act under s. 478 this evidence can be used in all proceedings, thus 
bringing our provisions in line with the English law, and with regard to the 
impugned provision of our Company’ 8 Act, s. 167 of the English Act on which 
our Act is based provides also for evidence given inthe course of investiga- 
tion being used against the person giving the testimony. The only difference 
' between the English Act and our Act is that'under the English Act this pro- 
vision could only be used when the person is examined by Court. In our Act 
the provision applies whether.the person is examined by the Inspector or by 
‘the Court.’ Therefore, wider power was taken by the Legislature under 
our law, and the view of Buekley, to which respect must be paid, is that this 
provision is similar to the provision with regard to thé Bankruptcy Act and 
apparently the person who is under examination cannot refuse to answer ques- 
tions on’ the ground that the answer may incriminate 
‘We must not fail to notice one argument which was advanced by Mr. Maneck- 
sha which has a bearing both on this aspect of the case and.on the next aspect 
which we will presently consider, that the present provisions are so stringent 
and according to him so barbarous that they put his client in a worse position 
than if the police were actually investigating into an offence committed by him. 
He says that if there was a police investigation, any statements made by him 
in the course of investigation would not be evidence. He further says that if 
_ there was a judicial proceeding, then under s. 182, although he was compelled 
to answer, protection was given by the provisions of the Act. Now, the answer 
to that complaint is two-fold. The first is, as we have already stated, that this 
ia not an mvestigation into an offence, in which case the rights. of the accused 
are. safeguarded by the provisions of the Criminal Procedure Code, and, as 
„the Advocate General pointed out, in our opinion under the Companies Act 
when we come to actual prosecution the Legislature ig at pains to provide that 
assistance should be given by everyone concerned for the purpose of the pro- 
secution except the accused in the proceedings. Therefore, when we reach 
that stage, the safeguards rightly afforded by our Criminal Procedure Code 
are given to the person concerned. With regard to the Evidence Act, in terms 
the Act applies to judicial proceedings. It does not apply to a proceeding 
which is not judicial. It is an adjectival law which can be qualified and modi- 
fled by the substantive law of the country. It undoubtedly happens that in a 
non-judicial proceeding a person who is being examined cannot claim the pri- 
vilege of the benefit of s. 182. But even in a judicial proceeding it would be 
open to the Legislature to provide that the adjectival Jaw should be altered 
if it can be done undoubtedly consistent with the provisions of art. 20(3) of 
the Constitution. , 
Having taken all the circumstances into consideration we have come to the 
conclusion that art. 20(3) has no application to the facts of this case. There 
is no accusation in the sense in which we have construed that expression, viz., 
a formal accusation, and inasmuch as there is no accusation, the compulsion 
introduced by the provisions‘ of the Companies ‘Act which is impugned is not 
a compulsion which can -be struck down by this provision of the Constitution. 
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Wọ may also ddd that in giving this restricted mesining to the constitutional 
safeguard, we have carefully weighed the rights of the individual agaist. the 
interest of the public and of the. State.. In our opinion, it.is the duty of the , 
Court, to the extent that it can legitimately: do without doing violence to the 
language used by the Constitution makers, to arrive at a.solution which, while 
maintaining the rights of the individual as far as possible, does not: overigok 
. the- rights which the public. and.the State are entitled to claim. . 
_ Turning to.the third head of Mr. Manecksha’s argument, oF aun barar briny 
of. The, argument is based on art. 14. . Now,, there -are very fow 
„articles of the’ Constitution which have received so. much attention by. the, dif- 
ferent Courts as art. 14 and it is unneceasary to repeat what has been laid down 
as the basis of classification which will prevent the application of that article. 
What is urged in this case is that there is no equality before the law because 
a person who is being examined unde the provision of the Companies. Act 


‘ does not get the protection which another A lass is entitled to under 8. 182 oy 


r 


the Evidence Act, and it is also said that particular eompany or. this’ 
cular managing Agent has been picked out for special. treatment and there 
there has been discrimination. The latter part.of the argument, as Mr. Manecksha 
, fairly conceded, is now conclusively answered in, Ram Krishna Dalmia y. 
' Tendolkar J.15 by the Supreme Court. That; Mr. Manecksha says, is ae ag far as 
the challenge to s. 239 is concerned, but he says that the chall p. 240(5) 
_ Still rexiains and that has not been considered by~the Supreme. ba ‘In ‘our 
opinion, it is impoasible to urge that there is discrimination and: that there is 
no proper classification on a rational basis, when an important system of law 
‘os the English system recognised these excéptions as pointed out both in 
Insolvency law arid Company law. Therefore, ‘if our law makes a distinction 
between the rights of persons who are examined under the provisiong - -of the 
“Company Law and the rights of persons under other laws, it cannot ` be ‘said 
-that that classification is without a ‘rational ‘basis. 

The reult, therefore, is that the appeal fails and must be dismiaied with 
costa. Two counsel certified. 

Liberty to the respondents’ attorneys to withdraw the som of Re. 500 depo- 
sited in Court. 

' Leave to appeal to the Supreme Court under site 192(1) and aes i) on 
‘the appellant undertaking to file a proper ‘petition within a fo ` The 
Advocate General agre not to proceed’ with ‘the inquiry for six ae from 
today to enable the see to get the necessary order of stay from. the 


-Bupreme Court, 
Appeal dismissed, 
Solicitors for the mibi Ambubhai & s Divani , 
Solicitor for the ræpondent: N. B. Vak., l DS 
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-Before the Hon'ble Mr. Mi.C.,Chagla,, Chief Justice, and"Mr; Justice S. T. Desai 


THE STATH.OF BOMBAY v. KULSUMBAT JAFFERALI G: PADAMSHE.* 
Bombay Land Requisition Act (Bom. XXXII of 1948), Secs., 4(8), 6(4)(a), 6(1), 2(1) 


& (2)t—Bombay Land Reqilisition Ordinance, 1947, Sec. 4(1)—Premises let.out prior 
to January 1947 but thereafter till November 1955 uscd af lodging house—Order of 
requisition made in October 1957—Landlord alleging that. premises occupied by 
licensees on date. of order—Whether premises intended’ to be let within s. 4(3) and 


“therefore premises liable to be requisitioned—Notification under s. 6(1) whether ne- 


were used as a 


cessary before s. 6 can apply to scheduled'areas mentioned in s. 2(1). 

Certain rooms in a’ building situated in the city of Bombay were let'out by the 
landlord before January 1, 1947. From January 1, 1947, to November 1955 these rooms 
house. After Noyember 1985 they ‘were occupied by certain 


i persona and it was allegéd by the landlord that the dècùpation by these persons was 


as licensees and not as tenants. Gn October 10, 1957, an order for requisitioning these 
‘rooms was made under a. 6(4)(a) of the Bombay Land: Requisition Act, 1948. The 
‘order was challenged by the landlord inter aka on the ground that the rooms did 
‘not constitute premises within the meaning af the Act as these were not ‘intended 
to be let, because they had never heen in fact let after the Bombay’ Land Requisition 
Grdinance, 1947, came’ into force on December 4, 1947, or the Act came into force 
on April 11, 1948. On the question whether it could be ‘said of th premises, assuming 
that these were given to licensees on October 10, 1957, that they were intended to be 
' let is defined in s. 4(3) of the ‘Act arid were, therefore, which were lable 
to be requisitioned‘under the Act— ~ 

Held, that as the landlord had expressed his volition by letting out the rooms prior 
to January’ 1, 1947, he could be- said to -have int the rooms to be let within 
s. 4(3) of the Act, although these were not let when the Act-tame into force, and 

that, therefore, the rooms were premises within-the meantiig of the Act and the 


Government could amstel tie: power Under a Gaf ti: Act tn retpect’ af the prem see. 


Re 
No. 35 of 1958: Misoòllaneous Application } 


-. State of Bombay -v. Virendra Motabhoy,’ applied. 
|."The-Notification referred to in-a. 6(1) of the Bombay- Land: Act, 1948, 
is an entirely diferent notification to the notification mentioned ‘tn's2(2) of the Act. 
“Section 6(1) ofthe Bombay Land Requisition Act, 1848, provides that even in the 
scheduled areas mentioned in s. 2(1)-of the Act the provisions.of s. 6 are not euto- 


4,1958. 0.0.3. Government may by order in writing— 
(a) i for the 


336 of 1657. 


repugnant to‘ the subject or context—... 
(3) “premises” means any building or 
pare OF e Dullding: lat an intended: tobele 


Jord, the tenant, or the sub-tenant, as the 
case may occupy the premises 
or by reason ‘of the releage of the premises 


from requisition or reaso of the 
Cy saad oF Pee ae ie 


premises 
purpose o Ge ais ea cs en a 
Eas mr no Sou wt rie 
purpoes In suon mannar aa may 
oak to it to be ; or 
vided pd ikai haw an chloe ts t ba taste 
clause (a) isitioni “the : 
in respect of whioh no intimation is piven by 


Gil a e of Gas Aut E othe: 
area and on such date as may be specified in 


notwithstantling ` ‘the notification. 
in section’ 5,'the State - 


-4 (1960) 52 Bom. L. E. 627. 
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matically to apply. A notification by Government issued under s. 6(1) is necessary 
before the provisions of s. 6 can apply to a scheduled area as a whole or any pert 
of tt. 

The observation made in State of Bombay v. Virendra Motabhoy to the effect’ that ` 
there was a drafting error in s. 6(1) of the Act because it refers to premises situated 
in the areas specified by the Provincial Government by a notification in the 
Gazette and tt does not refer to areas specified by the Act itself under s, 2(1), is not 
Justified by the language used in the Act. . 

Ons Kulsumbai (petitioner) was the owner of a building known as ‘‘Chhotu 
Terrace’’ situate at 105, Colaba Road, Bombay-5. This building was composed 
of various independent rooms and on the fifth floor of the building there were 
three such rooms bearing Nos. F1, F2 and F3. From January 1947 till nae 
ember 1955 the petitioner used the whole of the building for the p 
house known as the Chhotu Terrace Lodging House. In ada 

1955 the lodging house was closed. In December 1955 the petitioner pease 
into an agreement with one Hamid Sayani, her son-in-law, in connection with 
‘the aforesaid three rooms on the fifth floor of the building. Under that agree- 
ment the petitioner purported to grant her leave and licence to Hamid Sayani 
.to use and occupy the said three rooms. On November 1, 1956, a fresh agree- 
ment was entered into with Hamid Bayani and the period `of ‘the licence .men- 
„tioned in the agreement was eleven months. Before the expiration of this 
period Hamid Sayani left the rooms, and on March 6, 1957, the petitioner 
bea into an agreement with M. R. Shetty and B. T. Shenova purporting 

to grant her leave and licence to M. B. Shetty and B. T. Shenova for the occu- 
‘pation of the rooms. On October 10, 1957, Government passed an order re- 
quisitioning the premises consisting of the’ three rooms. That order was as 
under :-— 
ewhereas, on inquiry it is found that the premises specified below had become 
vacant In the month of March 1957. - 

Now, therefore, in exercise of the powers conferred by clause (a) of sub-section (4) 
of section 6 of the Bombay Land Requisition Act, 148 (Bom. XXXII of 1948), the 
Government of Bombay is pleased to declare that the said premises had become vacant 
after the 4th December 1947 and to requisition the said premises for a public purpose, 
namely, for housing a Bombay State Government servant.” 

: The petitioner challenged the validity of this order on various grounds and 
prayed for the issue of a writ of mandamus or a writ in the nature of mandamus 
or a direction, order and/or appropriate writ under art. 226 of the Constitu- 
tion of India ordering the State of Bombay to forbear from enforcing the 
requisition order dated October 10, 1957, and/or from taking any ‘steps or 
proceedings in the enforcement of the said order and further ordering the 
State of Bombay to withdraw and cancel the said order. The petition was 
heard by K. T. Desai J. who held that the order of requisition was bad in law 
and directed that a writ of mandamus do issue, delivering the following judg- 
ment on February 10/11, 1958 — 


K. T. Desai J. [His Lordship after stating the facts, proceeded:] Mr. Bha- 
bha, the learned counsel for the petitioner, has urged that before any premises 
can be requisitioned under s. 6 of the Bombay Land Reqnisition Act, 1948, the 
premisea must be situate in an area specified by the State Government by 
notification in the Official Gazette. He says that the premises in question are 
not situate in any such area and that the Government had no authority to re- 
clay rin the said premises, The material portion of the said s. 6 runs as 
under :— 

“6(1). TE cig a a liv van ares aA ty he Btls aware by 
notification in the Official Garatte, are vacant om the date of such notification and wher- 
ever any such premises are vacant or become vacant after such date by reason of the 
landlord, the tenant or the sub-tenant, as the case may be, ceasing to occupy the pre- 
. mises or by reason of the release of the premises from requisttion or by reason of the 
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premises being newly erected or reconstructed or for any other reason the landlord of 
op ee ee a ee ee ee eee 
rised in this behalf by the State Government.” 

Mr. Bhabha contends that a-.6 is only applicable to ‘those premises which 


‘have been notified by the State Government under the provisions of s. 2(2) of 
‘the Aét. In order to appreciate this contention, it is necessary to set out the 


provisions of s.2 of the Act. That section rons as under :— 

“2. (1) This Act shall extend to the areas specified in the Schedule hereto annexed 
‘Sod shal) continue to, iind to any such arba notwitiseanciine: that’ the: area cesses: $a 
be of the description therein specified. 

(2) Tha Bes Coreei Gay ta a taal Od Gaal extend any 
Grab of tie provisions sof Shs Aah: ty sy comer Sten agd on: suet date: Ae 10a (be pedl; 
fled m the notification. 

(3) Tha State Goveniiuent. may; kk my. time. by like: nouina attest that aay 
or all of the provisions of this Act shall cease to extend to any area and on such date 
Ce E ea ee ee ee a ee 
to be in force in such area.” 


The said Schedule specifies (1) City of Bombay, (2) boui. TRETA Dis- 
trict, (8) Thana District, (4) Ahmedabad District, (5) Surat District, (6) 
Nasik District, (7) Poona District, (8) Sholapur District, (9) Ahmednagar 
District, (10) Belgaum District and (11) Dharwar District, with the result 
that under the provisions of s; 2(1), the Act is operative in the aforesaid areas. 
In order that the Act may extend to any area outside the areas specified in 
the Schedule, it would be necessary for the State Government to issue a notifi- 
cation in exercise of the powers conferred under s. 2(2) of the Act. Mr. Bha- 
bha argues that the notification contemplated under s. 6(1) of the Act is the 
notification referred to in a. 2(2) of the Act. According to his submission, a. 6 
could under no conceivable circumstances apply to any of the adreas specified 


‘in the Schedule to the Act ie. amongst-other areas to the city of Bombay, 


because they are the areas to which the Act extends by virtue of the provisions 
of s. 2(1). In my view, Mr. Bhabha has completely misread the provisions 
contained in s. 6(1). The notification in the Official Gazette referred to in a. 6 
js not the notification whereby the operation of the Act is extended by the 
State Government under the provisions of s. 2(2). It is a notification independ- 
ent of the notification referred to in s. 2(2). Even tho the Act may be 
extended to any area outside the areas mentioned in the Schedule in exercise 


‘of the powers given to the State Government under s. 2(2), it would be neces- 


sery for the State Government to issue .a notification under s. 6 in order to 
attract the provisions of that section. In order to make the provisions of s. 6 
applicable, a notification under s. 6 is necessary in all cases whether the pre- 


‘mises are situate in any area mentioned in the Schedule to which the Act ex- 


tends by virtue of the provisions of s. 2(1) or are situate in any area outside 
it to which the provisions of the Act may be extended-undey s. 2(2). Section 6 
provides for an intimation of a vacancy being given to an- oficer authorised 
in this behalf by the State Government within the time therein mentioned. 
Tt further provides that a landlord shall not be entitled without permission of 
the State Government, to let, occupy or permit to be occupied such premises 
before giving thé intimation arid for a period of one month from the date on 
which the intimation is received. It is further provided that any landlord 
who fails to give such intimation within the period specified in subs. (2) shall, 
on conviction, be punishable with imprisonment for a-term which may extend 
to three months or with fine or with both and that any landlord who lets, ' 
occupies or permits to be occupied the premises in contravention of .the provi- 
sions of sub-s. (3), shall, on conviction, be punished with imprisonment for a 
term which may extend to one year and with fine. The areas specified in the 
Schedule are vast afeas. They-include numerous villages. They incinde even 
undeveloped areas within the State of Bombay. It was-not the intention of 
the Legislature that the power of requisition given under s. 6 should be exer- 
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cised in respect of premises in all the areas covered by the Schedule. “It, there- 
fore, by-s. 6 provided that the power of requisition under that section was® 
to be exercised by the Staté Government only in respect of premises ‘situate in 
an area which the State Government may by notification specify. If Mr. Bha: 
bha’s contention were to be accepted, it would to a large extent frustrate the 
“very. object of the legislation. If there are any areas to which the provigions 
of s. 6 could fittingly be extended, they are.some of the areas specified in the 
Schedule. Some of them are the most. developed areas within the State of 
Bombay and it could not possibly be the object of the Legislature to exclude 
those areas from the ambit of the provisions of s.,6 and to confine the opera- 
tion of s. 6 to the areas to which the Legislature did not in the first instance 
extend: even the operation of: the Act. , 

Mr. Bhabha has drawn my attention to the decision in State: of Bombay v. 
Virendra Motabhoy.' In that case in dealing with the scheme of the Act, the 
earned Chief Justice has, at page 638, observed as follows :— 

...Then we come to s. 6 which is a. material section and that section deals -with 
CS E EE I may point out that there'is a drafting error in s. 6(1) 
because it refers to premises situated in the area specified by the Provincial Government 
by notification 'in' the Official Gazette, and it does not refer to the areas specified’ by - 
the Act iteelf under s. 2/1). But it is clear that the object of the Act was to apply s. 6 
both to areas covered by s. 2(1) and areas covered by s. 2(2). The error arises because 
this Act took the place of an earlier Ordinance and under that-Ordinance the Ordinance 
ee es eee 
_of s. 2 of the Act is different.” 
` These observations of the learned Chief Justice about a drafting error in 8. .6(1 ) 
to some, extent support Mr. Bhabha’s argument. The learned Chief Justice 
himself, however, observes that it was clear that the object of the Act was to 
apply s. 6 to areas covered by s. 2(1). If Mr..Bhabha’s argument was ae ~ 
‘ed, the provisions. of s. 6 could not extend at all to the areas covered by s. 2(2) 
‘Such a contention is clearly negatived by the aforesaid decision. 
. When one refers to the provisions of the Bombay Land Requisition Ordi- 
(nance of 1947, which was repealed by the Bombay Land Requisition Act, 1948, 
‘the intention of the Legislature as therein expressed appears to be ‘clear be- 
yond any doubt. By s. 1(2) of the Ordinance, the Ordinance was extended’ 
to the whole of the Province of Bombay. By s. 4 it was provided that if any 
premises situate in an area specified by the Provincial Government by, notifica- 
.tion in the Official Gazette were vacant on the date of such notification and 
¿whenever any such premises became vacant after such date either by the 
lord ceasing to. occupy the premises, or by the termination of a tenancy, or 
the eviction of a tenant, or by the release of the premises from requisition or 
. otherwise, the landlord of such premises shall give intimation thereof in the 
prescribed form to an officer authorised.in that behalf by the Provincial Qov- 
‘ernment. That section clearly contemplated the igsue of a notification speci- 
-fying the area in which the premises should be situate before the provisions of 
that gection could apply. When the Bombay Land Requisition Act, 1948, was 
enacted, the Act was not extended to the whole of the Province of Bombay. 
It was ‘extended only to certain areas specified in the Schedule. As regards 
the rest it was provided that the Act would extend to such further areas as 
may be specified by the State Government by notification in the Official Gazette 
under s. 2(2), The notification referred to in s. 2(2) of the Act for extend- 
ing the operation of the Act is different from the notification referred to in 
s. 6(1) of the Act specifying the area in which the premises.must be situate 
before the provisions of s. 6 would apply. 

Mr. Bhabha next argues that no notification at all has been issued, under 
s. 6 of the Act and that the provisions of s. 6 are not applicable in respect of 
the rooms which have.been requisitioned in the present oase at all. Mr. Bha- 
bha is right k he says that no express notification has been issued after 
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the Act came into force. - The notification relied upon by the State is a notifica- 

© tion -dated December. '4, 1947, issued by the -Government in exercise: df the 
„powers conferred by. sub-é. (1) of s. 4 of the Bombay Land Requisition Ordi- 
‘nance, 1947. .By. that notification Government ‘Has notified the city of Bombay 
as the area for the purpose of sub-s. (1) of-s:°4 of that. Ordinance-with the 
reaplt that the provisions of a. 4(¢1).of the Ordinance have been made applic- 
able ‘to premisea situate within the city af Bombay. This Ordinance has been 
repealed by the Bombay Land Requisition Act, 1948.. Sestig 29 ‘of the Boni- 
bay Land Requisition Act, 1948, provides as-under:—. -- 

“20. (1) The Bombay Land “Requisition Ordinance, 1947, E N E 
eS O eS aeoo. T a S o De ee Caa 
Clauses Act, 1904, shall apply to the repeal as if that Ordinànce were an enactment. . 
Bection 25 of the Bombay General ‘Clauses Act, 1904, referred to above, runs 
aB follows :—, i 

Where any! @iectiient da: uls the. onenen “qf iis “Ac? aa land e 
enacted by a Bombay Act with or without modiffcation, then, unless it. is otherwise 
„expressly provided, any appointment, notification, order, .echema, rule, bye-law.or form 
made or issued under the repealed enactment shall, so far as it is not inconsistent with 
the provisions re-enacted, continue.in force, and be. deamed.to have been made..or 
„iæued under the provisions so re-enacted, unless and until it is superseded, by any 
“appointment, notification, order,, sR Tle Eero Sores air oe Bees ae 
the provisions so re-enacted.” eer ae 
By virtue of the operation of a. . 20 of the Bombay. Tand Requisition Act, 1948, 
the, Ordinance of 1947 has to be treated as an enactment within the’ meanizig 
„of s. 25 of the Bombay General Clauses Act. - Mr. Bhabha gays-that s. 25 of 
-the Bombay General Clauses Act. would apply-only-if it could be said’ that the 
‘Ordinance had. been re-enacted by the Bombay Land Requisition Act; 1948, 
with or without modification. He strongly urges -that the Act does not re-enact 
the Ordinance with or without modification. : He says that- there is-such -a 
change in some of the provisions of-the Act that it cannot properly be -said 
that the. Act is a re-enactment of the Ordinance. He‘ drew my attention to 
thé. provisions of a. 4 of the Ordinance and s. 6 of the Act. He says, and 
rightly, that there.is a difference.between the provisions contained in a. 4 of 
the Ordinance ands. 6 of the Act. -Section 6 of the Act applies in a case where 
a vacancy occurs by reason of the landlord, tenant or'the sub-tenént-eeasing 
to occupy the. premises. Section.4 of the Ordinance applied when a-vacancy 
occurred by reason of the landlord.ceasing.to occupy the premises or by the 
termination òf a tenancy or by the.eviction of a-tanant. Section 6 of the Act 
provides for a vacancy arising-by reason of the premises being newly erected 
or re-constructed. That. provision does not find a place in s. 4 of the Ordi- 
_nance. Sub-section (3) of.s.'6 of the -Act provides that a landlord shall not, 
- without the permission of the State Government let,. occupy or permit to be 
occupied such premises before giving the intimation .and for a -period of one 
month from the:date on which the. intimation is received. Sub-section (3) of 
g. 4‘of the Ordinance only provides that a landlord ‘shall not, without the per- 
mission of the Provincial Government, let the premises before giving such inti- 
mation and for a period of one‘ month from the date on which such’ intimation 
is given. It is further pointed out that under sub-s. 4(a) ‘of s. 6 of the Act, 
premises could be requisitioned ‘‘for-the purpose of the State or any other 
public purpose”. Under subs. (4) of s. 4 of the Ordinance, no purpose has 
` been specified. Sub-section (5), of s6 of the Act runs as under: — 

“g, (5) Any landlord who, fails to give such intimation within the period specified 
“fn sub-section (2) shall, on conviction; be punishable. wjth -imprisonment for a term 
which may extend to three months or with fine or with both and any landlord who 
leta, occupies or permits to be. occupied the premises in contravention of the -provisions 
of sub-section (3), shall, dh conviction, be punished with imprisénment for a term which 
may extend to one year and shall also be punished with fine... 
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_Bub-section (5) of s. 4 of re Ordinance ran as follows :- 

“4, (5) ‘Any landliotd, who telli to ‘give ieuck:-intiantian, within deiparind “apectind* 

„in sub-section (3), shall on conviction, be punishable with fine which may extend tọ 
one thousand rupees and any landlord who lets the premises in contravention of the 
provisions of sub-section (3), shall on conviction, be punishable with imprisonment 
_ which may extend to three months or with fine or with both.” 
-Mr. Bhabha strongly contends that under subs. (5) of s. 6 of the Act, an 
_offence is made punishable with imprisonment whereas there is no such provi- 
sion for imprisonment under the ‘Ordinance. He further says that new 
offences have been created by the Act, which did not exist under the Ordinance. 
He says that it is an offence under the Act for a landlord to himself occupy or 
permit to be occupied the premises before giving the intimation and that sach 
offence is punishable with imprisonment and fine whereas under the Ordinance 
‘there is no such provision. He further says that an explanation has been ad- 
ded to sub-s. (5) of s. 6 of the Act setting out a variety of circumstances under 
which. premises are deemed to be or become vacant. He urges that all these 
changes cannot properly be said to amount to mere modification. Mr. Bhabha 
“urges that the word ‘‘modification’’, as used in s. 25 of the Bombay General 
-Clauses Act, refers to a partial alteration, where the alteration tones down 
what. is contained earlier or it makes a thing which existed earlier leas severe 
jor makes partial changes and he relies -upon the dictionary meaning of the 
‘word modification as given in the Condise @xtord Dictionary. 

As the points raised in this case have arisen for decision in numerous other 
cases and as this case is being fought out as a teat case, I have permitted counsel 
in other cases to address me on the points of law which have arisen for deter- 
„mination in the present case. Mr. Sorabjee, who appears for one of the parties 

-in another matter, very fairly drew my attention to the dictionary meaning of 
the word “modify”? appearing in Murray’s Dictionary. There the word 
‘modify’? has been stated to mean ‘‘to make partial changes in; to change m 
respect of some of its qualities, to alter or vary without radical transformation, fe 
‘The question that I have to consider is whether it could be said that in enact- 
_ing the Bombay Land Requisition Act, 1948, the Legislature has effected a 
radical transformation in the provisions of the Ordinance. The subject dealt 
with by the provisions of the Bombay Land Requisition Ordinance and by the 
Bombay Land Requisition Act is the same. The changes that have been made 
in the Act have been made with a view to carry out more effectively the object 
of the Legislature in enacting the Ordinance. It cannot be said that there has 
been a radical transformation effected by the Act. New offences have no doubt 
been created. Punishment of imprisonment is also sought to be imposed. But 
all that has bean done with a view to carry out the purposes of the Act so that 
. the provisions of the Act may not be violated and the policy underlying the 
Act may not be frustrated. The changes made in the Act requiring a landlord 
not to occupy or permit to be occupied any premises without giving the re- 
quisite intimation are made in order that no loophole may be left in the Act 
‘and the object of the Act may be fully carried out. 
In Stroud’s Judicial Dictionary, Vol. IIL at page 1810, it is stated that ‘modi- 
_ fication’ may be by extension as well as by narrowing of the provisions of an 
_ Act. In support the case of Stevens v. The General Steam Navigation Com- 
pany? has been cited. In that case the Master of the Rolls was concerned with 
the provisions of the Interpretation Act, 1889. Sub-section (1) of s. 38 of that 
Act ran as under :— 

“38. (1) Where this Act or any Act paed after the commencement of. this Act re- 
peels and re-enacis, with or without modification, any provisions of a former Act, 
references in any other Act to the provisions so repealed, shall, unless the contrary in- 
tention appears, be construed as references to the provisions so re-enacted.” 

-Colling M. R. in that case observes as follows (p. 893) »— 

.. This intention the Interpretation Act, 1880, enabled the Legislature to carry out 
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in the way in which it has been carried out, for in my opinion, there is no reason to 
the word ‘modification’, which is equally applicable whether the effect of the 
alteration is to be narrow or to enlarge the provisions of the former Act.” 
This decision'is an authority: for the proposition that it is not necessary that 
there should be a narrowing of the provisions of the earlier enactment in or- 
der that it could be said that there has been a modification. There might 
ey be a modification where the provisions of the earlier enactment have 
been enlarged. I respectfully agree with the remarks of the Master of Rolls 
on the subject. i 

My attention has been drawn to an unreported judgment of Mr. Justice 
Coyajee in Shri Ali Akbar Ahmed v. The Siate of Bombay?. In that case it was 
urged that s. 25 of the Bombay General Clauses Act had no application, on 
the ground that there was no re-enactment of the Ordinance. That contention 
was negatived by the learned Judge. Dealing with the words ‘‘with or with- 
out modification’’ appearing in s. 25 of the Bombay General -Clause Act, the 
learned Judge, in the course of his judgment, observed as follws:— 

` There is no authority cited before me or any principle enunciated from Maxwell’ 
or other similar work of interpretation of statute to show that this modification must be 
modification of an uneffectual character and not of material type or material kind.” 
The learned Judge has further observed that the Ordinance been in sub- 
stance revived and resuscitated in the Act with certain modifica ons, In my 
view, there has been a re-enactment with modification of the provisions of the 
Ordinance within the meaning of s. 25 of the Bombay General Clauses Act 
when the Bombay Land Requisition Act of 1948 was enacted. 

It is then urged by Mr. Bhabha that on a true construction of s. 25 of the 
Bombay General Clauses Act the modification made must not be inconsistent 
with the provisions of the previous enactment. This argument’ proceeds upon 
an erroneous reading of the provisions of s. 25. The words ‘‘so far as-it is 
not ingonsistent with the provisions re-enacted’’ in the said s. 25 refer to “‘any 
appointment, notification, order, scheme, rule, bye-law or form made or issued 
under the repealed enactment’? and not to any modification. The provisions 
of the notification issued under the Ordinance must not be inconsistent with 
the provisions re-enacted in order that such notification may continue in force 
and may be deemed to have been issued under the subsequent enactment. In 
my view, the notification dated December 4, 1947, issued under the Ordinance 
is in no way inconsistent with the provisions of the Act, All that has been 
done by the notification could equally have been done by a notification issued 
under the Act and the applicability of s. 25 of the Bombay General Clauses Act 
cannot be excluded. In my view, s. 25 of the Bombay General Clauses Act is made 
expressly applicable by s. 20 of the Bombay Land Requisition Act, 1948, as if 
the ce were an enactment. Having regard to the provisions contained 
in s. 25 of the Bombay General Clauses Act, the notification dated December 4, 
1947, continues to be in force and must be deemed to have been issued under the 
provisions of the Bombay Land Requisition Act, 1948, and the provisions of 
oe the Act have been made applicable to -premises situate within the’ city 
oO 

The next point by Mr. Bhabha is that the declaration made by the 
order, dated October 10, 1957, is ex facie bad. The declaration as made is to 
the effect that the premises had become vacant after December 4, 1947. He 
says that the Bombay Land Requisition Act, ‘ieee came into force on April 1, 
1948, and that the vacancy, which is to be declared under 8. 6(4) (a) of 

the Act must be a vacancy which occurred after the Act came into force. This 
sae does not take into account the provisions of s. 20 of the Act read with 
s. 25 of the Bombay General Clauses Act, 1904. As already stated by me, the 
provisions of the notification dated December 4, 1947, have been continued and’ 
have to be given effect to as if the notification had been issued under the provi- 
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sions of the Bombay Land Requisition Act, 1948. It is, however, urged that’ 
even though the notification could be deemed to have been issued under tho e 


provisions of the Bombay Land Requisition Act, 1948, it could be so deemed to 


have been issued’ only on the date on which the Bombay Land Reqnpisitior’ 


Act, 1948, came into force viz. April 11, 1948, and that the declaration must be 


a declaration about the premises having become vacant after the- Act came into* 


force and not before that. The declaration has been made under the protiso 
to s. 6(£) (a) of the Act. That proviso requires that where-an order is to be 
made under cl. (a) of s. 6(4) requisitioning the premises in respect of which 
no intimation is given by the landlord, the State Government shall make such 
inquiry as it deems fit and make a declaration in the order that the premises. 
were vacant or had become vacant ‘‘on or after the date referred to in sub-section 


(1)” of s. 6 and that such a declaration shall be conclusive evidence that the pre-: 
mises were or had go become vacant. It is not disputed that no intimation of the’ 


kind referred to in the proviso had been given.. The declaration that is requir- 
ed to be made is a declaration about the premises being vacant or having become 
vacant on or after the date referred to in subs. (1) of s. 6. The date referred 
to in sub-s. (1) is the date of the notification in the Official Garette issued by 
the Government i in exercise of the -powers conferred under s. 6. The date that: 
is to be given is not the date when the notification became effective under the 
Act, but the date of the notification itself. -The date of the notification in this 
case is, December 4, 1947, though it became effective under the Act on April 11, 
1948. In the order the date mentioned is ‘‘after 4th December 1947”. Even 
though the expression ‘‘after 4th December 1947” could be said to include 
December 5, 1947, and the dates subsequent thereto before the coming: into 
force of the "Act, the declaration cannot be said to be a declaration made other- 

’ in accordance with the provisions contained in the proviso to 


wise 
sub-s. (4) of s. 6.of the Act and cannot be said.to be a declaration not contem- 


plated by the proviso. In this case, however, the order contains a recital that, 
on inquiry it was found that the premises had become vacant in the month 
of March 1957. Following upon that recital:appear the words ‘‘the said 
premises had become vacant after the 4th December 1947” Reading the order 
as a whole it cannot, be said that the vacancy referred to in the order is a, 
vacancy which oceurred prior to the coming into force of the Act.- Even if. 
the contention of Mr. Bhabha was right that the declaration should, state the 
date of vacancy after the coming into force of the Act, on the facts of the ae 
sent case there does not appear to be any merit in the objection. | 

It was next urged that the order itself shows that the authority had ok 
applied ita mind to the matter in making the order inasmuch as the declaration 


that. has been made ‘states that the premises had become vacant after December, 


4, 1947. It is urged that the authority concerned has merely reproduced what 
was considered to:be the requirement of law without applying its mind ‘to the 


‘matter: I do not think there is- any substance in this contention. The autho- 


rity making the declaration having applied its mind to the matter has stated 
that on inquiry it was found that the premises had become vacant in the month 
of March 1957. Thereafter the authority proceeds to make the declaration that 
the premises had become vacant after December 4, 1947. It cannot possibly 
be said that no mind was apphed when it was stated that the premises nad 
become so vacant. 

Mr. Bhabha then urged that, on the facts of the present case, the premises 
which had been requisitioned were not in fact;‘premisea’ within the meaning 
of s. 4(3) of the Act. ‘‘Premises’’ have been defined in that section as under :— 

* ‘Premises’ means any building or part of a building let or intended to. be let sepa- 
rately.. - but does not, include a room or other: accommodation ina hotel or lodging 
house.” 

It was urged by the learned counsel for the petitioner that the premises in ‘this 
case had not been let and were not in fact intended to be let at.any time after 
the coming into force either of the Ordinance or of the Act and were not ‘‘pre- 
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” within the meaning of the Act. In the case Of:State: of Bombay: 
irendra Motabhoy* relied upon by the respondent; it has been laid dove by 
po earnen Chief Justice of this Court as follows (p. 635) :— ‘ 


: S D tenia? So Mac A E eed ee 
a “But, in my opinion, that volition cannot be a fluctuating or an ambulatory -voli-' 
tion. If a volition is once expremed by the owner or the landlord quae a building, then: 
that’ volition becomes an incident of the building itself, and it is not open then to 
pelea ie mene be ee ee ee 
was pot intended to be let, “It should be noted that the Legislature has not used 
the expression ‘building or part of building let or which the landlord intends to let’ 
The Legislature has deliberately used the expression ‘intended to be let as an expres- 
sion qualifying building. “Therefore the expression ‘intended to be let’ is a charac- 
teristic or an incident of the building. It is perfectly true that that characteristic or 
incident is to’ be determined by the volition of the landlord, but it is not to be deter- 
mined from time to time” ` 
It is submitted on behalf of the petitioner that the letting, if any, of the rooms 
prior to December 4, 1947, was entirely irrelevant if the intention to let had 
ceased when the Ordinance came into force. The petitioner was given an oppor- 
' tunity to make an affidavit, if. she so desired, to set out whether the petitioner 
had at any time prior to December 4, 1947, not let out the premises. The peti- . 
tioner did not avail herself of that opportunity. The learned counsel for the 
petitioner stated that whilst he was not admitting that the prémises had in fact. 
been let by the petitioner at any time prior to January 1947, he was prepared. 
to proceed with the cage on the footing that the premises had been let by the 
petitioner prior to January 1947 and that I may act on that footing. The defi- 
nition of the word ‘‘premises’’ excludes from its operation a room or other 
accommodation in a hotel or lodging ‘house. It is clear on the facts of the pre- 
sent case that the premises ii question vis. the three rooms referred to in the 
petition formed part of a lodging house from January 1947 until Novem- 
ber 1955. Thereafter the said rooms have bean used under the terms of the 
agreements referred to by me earlier. It is clear-from these facts that from. 
and after the coming into force of the Ordinance upto the month of -Novem- 
ber 1955, the said rooms were used for the purposé of a lodging house and did- 
not constitute ‘‘premises’’ within the meaning of s. 4(3) of the Bombay Land 
Requisition Act, 1948. It has been’strongly urged on behalf: of the respondent 
that the user of the premises subsequent to November 1955 was a usef referable 
to letting and that the agreements under’ which the premises were allowed to 
be occupied since November 1955-show that the-premises had been let out. In 
order to consider whether under the said agreements or any of them the pre- 
mises were in fact let to the person or persons allowed to occupy the'same under 
the terms of the agreements, it would be necessary-to examine the’said agree- 
ments. The first agreement is dated December 1, 1955. Under’ that agreement 
` Hamid: Sayani was permitted to’ occupy the said three rooma. In the recitals 
it has been stated that the said Hamid ‘Sayani had requested the petitioner to’ 
grant him ‘‘leave and licence to allow him to continue occupation: of the said 
rooms as her licensee’ and‘that the petitioner had consented -to allow the said 
Hamid Sayani to occupy the-said room’‘‘as her licensee’’. -It is further express- 
ly stated in the recitals that the petitioner had no intention to give the said 
-Tooni to Hamid Sayani‘as'a monthly. tenant and that she did not want to 
create any tenancy in-favour of the said Hamid Sayani and that she made it 
absolutely clear that the said Hamid Sayani was only allowed ‘‘use' and occ- 
pation’’ of the said rooms as merely a bare. licensee. The consideration for: 
the said licence-stated in the said agreement is ‘‘a monthly fee amounting to 
Rs. 300.” That fee was for the'use of the said three rooms and for the furni- 
ture lying in the said three rooms. It is stated in the said agreement that 
the particulars of the furniture were mentioned in the Schedule to the said 
agreement. The Sclfedule, however, does not contain any list of any furniture. 
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The Schedule annexed is blank. In tho operative part of the said agreement, 
it has been stated as under :— 


“The said Shri Hamid Sayani the party hereto of the second pert is granted leave 
and licence to occupy rooms Nos. F-1-3, 5th f in Chhotu Terrace: at Colaba .Cause-‘ 
way, Bombay 5, aa O EA ee ee er one ee ee eee 


Clauses 3, 5 and 6 of the said agreement run as under :— 


"3. The, party baets of the second part ial pep to Mra, Kuleumbal dhe, ume! 
Rs. 300 which will be the ‘licence fee for the occupation of rooms Nos. F-1-8, fifth floor. 
The sld amount shall be payable every month in advance on or before 10th of each 
and every succeeding month to Mrs. Kulsumbai the party hereto of the first part. 

5. It is clearly understood between the parties hereto that the said Hamid Sayani 
granted bare licence and leave to occupy the said rooms Noa. F-1-3 of Chhotu Terrace 
as mere licencee and that he is not accepted by Mrs. Kulsumbai as a tenant in'respect of 
the said rooms Nos. F-1-3. That no monthly tenancy is created in respect of the said 
rooms Nos. F-1-3 In favour of the said Shri Hamid Sayani. It is not the intention of 
the parties that the monthly tenancy is to be created.- 

6. ‘The said Shri Hamid Sayani shall take all care of all pieces of furniture as also 
shall keep the premises in good state of repair and shall make good the damages that 
may have been caused either to the said rooms or to the said pieces of furniture.” 

It is urged by the learned counsel for the respondent that even though this 
agreement speaks of leave and licence being granted and even though the agree- 
ment states that no tenancy was created thereby, the agreement on ita true con- 
struction has in fact created a tenancy and that the premises must be considered 
to have been let within the meaning of the Bombay Land Requisition Act, 1948.’ 

The question whether an agreement amounts to a lease or licence has been 
considered in numerous cases and it is not necessary for the purpose of this 
case to cite all those cases. The matter has been succinctly stated in Halsbury’s 
Laws of England, 2nd edn., Vol. XX, at pages 8 and 9. In para. 5 at page 8 
it has been stated as under :— 


“It is essential to the creation of a tenancy of a corporeal hereditament that the: 
tenant should have the right to the exclusive possession of the premises. A grant under 
which the grantee takes only the right to use the premises without exclusive possession 
operates as a licence and not as a lease. In deciding whether a grant amounts to a 
lease, or is only a licence, regard must be had to the substance of the agreement. If the 
effect of the instrument-is to give the holder the exclusive right of occupation of the 
land, though subject to certain reservations, or to a restriction of the purposes 
for which t may be used, it is a lease; if the contract is merely for, the use 
of the property m,a certain way and on certain terms, while ‘it remains in 
the possession and control of the owner, it is a licence, To gtve exclusive possession 
there need not be express words to that effect; it is sufficient if the nature of the acts. 
to be, done by the grantee requtre that he should have exclusive possession. On the 
other hand, the employment of words appropriate to a lease will not prevent the grant 

a licence merely, if from the whole document it appears that the posseasion of 
the property is to remain with the grantor. In order that a licence may give an exclu- 
sive right to the benefit conferred by it, it must elther be expressed to be exclusive. in. 
EE OE rae re pete ie ee eee ee sea 
tlon to that effect.” 

In the case of Addiscombe Garden Estates Lid. v. ‘Crabbe,5 it has been 
observed that the relationship was to be determined by the law and not by the 
label which the parties choge to put on an agreement. In that case the trustees 
of a members’ lawn tennis club entered into an agreement with the owners of ten- 
nia courts and clubhouse, whereby the owners purported: to license and authorize 
the trustees to use and enjoy the premises for two years from May 1, 1954, im con- 
sideration of monthly payments of ‘‘courts fees’’. In that case on a true construc- 
tion of the said agreement the Court of Appeal came to the conclusion that a 
tenancy had in fact been created in spite of the label of a licénce being put on the 
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/ 
agreement and inspite of the fact that the amount payable was termed as ‘‘fea’’ 
. instead of ‘‘rent’’, The licence in that case was for a fixed period of two years. 
The grantees were authorised and licensed, inter alia, to enter upon and enjoy 
‘the club house with the dressing rooms and other appurtenances enjoyed there- 
with. The grantees agreed with the grantora to repair and maintain the said 
club house with the dressing rooma in good tenantable repair and condition 
antl to render the same up upon the expiration or sooner determination of the 
licence in such good tenantable repair and condition. The grantees further 
agreed not to erect any building or other structures upon the said property 
except such as would be approved by the grantors. The grantees further 
agreed to permit the grantors and their agents at all reasonable times to enter 
upon the said premises to inspect the condition thereof and for all other reason- 
able purposes. The grantees further agreed during the continuance of the 
gaid licence to insure against logs or damage by fire in the joint names of the 
grantors and the grantees, the said club house. The grantors agreed with the 
grantees that the grantees making the said payment of courts fees and observ- 
ing the stipulations on their part to be observed should during the licence 
‘quietly enjoy the said premises without interruption by the grantors or any 
person claiming under or in trust for them”. Jenkins L.J. in the course of 
his judgment in that case observes as follows (p. 985) :— 


*,..a8 to the first question—whether the so-called licence of April 12, 1954, in fact 
amounted to a tenancy agreement under which the premises were let to the trustees— 
the princtples applicable in resolving a question of this sort are, I apprehend, these. 
It does not necessarily follow that a document described as a licence is, merely on that 
account, to be regarded as amounting only to a licence in law. The whole of the 
document must be looked at; and if, after it has been examined, the right conclusion 
appears to be that, whatever label may have been attached to it, it in fact conferred and 
imposed on the grantee in substance the rights and obligations of a tenant, and on the 
grantor in substance the rights and obligations of a landlord, then it must be given the 
ppropriate effect, that is to say, tt must be treated as a tenancy agreement as distinct 

m a mere licence.” 

After dealing with the various clauses of the said agreement, the learned Judge 
further observes as under (p. 988) :— 

“The next provision of importance is the agreement to permit the grantors and their 
agents at all reasonable times to enter ‘the said premises to inspect the condition thereof’ 
and for all ‘other reasonable purposes,’ The importance of that is that it shows that 
the right to occupy the premises conferred on the grantees was intended as an exclu- 
sive right of occupation, in that it was thought necessary to give a special and express 
power to the grantor to enter. The exclusive character of the occupation granted by 
a document such as this has atways been regarded, if not as a decistve indication, at all 
events as a very important indication to the effect that a tenancy, as distinct from a 
licence, is the real subject-matter of a document such as this.” 

The learned Judge further observed that the provision as to insurance and the 
covenant for quiet enjoyment pointed in the direction of a tenancy being 
created, and that the reference to re-entry was really inappropriate to the case 
of a licence. The learned Judge stated that the conception of re-entry was the 
resumption of possession by the landlord and the determination of the interest 
of the tenant. Dealing with the observations made by Denning L.J. in Hrring- 
ton v. Errington and Woods,6 that the test of exclusive possession was by no 
means decisive, the learned Judge observed that that wide statement must be 
treated as qualified by the observations of the same learned Judge in Facchim 
v. Bryson,’ and it seemed to the learned Judgé that save in exceptional cases 
of the kind mentioned by Denning L.J. the law remained that the fact of 
exclusive possession, if not decisive against the view that there was a mere 
licence, as distinct from a tenancy, was at all events a consideration of the first 
importance. On the facta of the case, the learned Judge observed that there 
was not only the indication afforded by the provisions which showed that 
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exclusive occupation was intended, but there were all the various other matters 
which appeared to him to show that the actual interest taken by the grantees 
under the document was the interest of tenants, and not ame interest of mere 
licensees. ‘ 


So far as this Court is concerned, there is a decision of a Division Bench of 
this Court in Ramjibhai Virpal v. Gordhandas.2 Mr. Justice Gajendragadkar 
in the course of his judgment in that case observes as under (p. 369) :— 

« ..Where the agreement is reduced to writing, it is but trite to say that the rela~ 
tionship brought into existence by the writing must always be determined in the light 
of the words used by the partles in. executing the document. The substance of the 
transaction has no doubt to be determined and if in substance the transaction appears 
to be one of lease, the fact that an effort is made to clothe the transaction with an 
appearance of licence by the use of ingenious and clever words would not alter the 
essential character of the transaction. In that sense the use of words such as ‘meene 
profits’ or ‘compensation’ can have no material effect. But this is a statement of one 
aspect of the matter. In determining the nature of the transaction itself Courts have 
inevitably to take Into account the words used by the parties, and in that sense it would 
be wrong to: suggest that the words used in the document, such as ‘compensation’ or 
‘meane profits’ are of no consequence whatever. In deciding the question as to what 
was the intention of the parties in executing the document Courts would have to look 
at the document as a whole, give the words used in the document their plain, grammati-~ 
cal meaning and determine the intention of the parties in that manner. If the inten- 
tion of the parties clearly appears to be not to create the relationship of landlord and 
tenant between them, then in construing the words used in the document the Courts 
would have to bear that fact in mind. In such a case if the words used in the docu- 
ment are consistent both with a lease and a licence, Courts would naturally prefer to 
treat the document as a licence rather than as a lease in view of the intention of the 
parties which is otherwise clear beyond a doubt. Even so, the intention can be given 
effect to in construing the words of the document only where the words are capable 
of two constructions, one of which is consistent with the said intention. If the words 
used in the document are unambiguous and lead only to the inference that the relation- 
ship of landlord and tenant is thereby intended to be created, the doctrine of intention 
cannot materially affect the construction of the document.” 

After dealing with the various authorities cited at the bar, the learned Judge 
observes as under (p. 372) :— 

“|..It would, however, be necessary to add that I feel some heattatian in holding 

that these decisions lay down the categorical proposition that a licence of any kind can 
never import the notion of exclusive possession by agreement between the parties. 
That may probably be the consequence of the definition of a licence contained in s 52 
of the Indian Easements Act; but this aspect af the matter does not appear to have 
been considered and decided in these decisions.” 
The learned Judge further proceeds to say that it must be conceded that the 
right to exclusive possession and enjoyment of the property let out to him is 
an important feature of the rights of a lessee. It must, however, be borne in 
mind that for the creation of a valid lease it is necessary to prove the presence 
of some other equally important ingredients as laid down in s. 105 of the Trans- 
fer of Property Act, so that it cannot be said that merely because a person is 
given the right to exclusive possession he becomes a tenant even if he does not 
satisfy the other requirements of the definition of ‘‘lease’’ contained in s. 105. 
At page 373 the learned Judge further observes as follows :— 

“...the statement that a licence is always ruled out as soon as the right to exclu- 
dive possession is granted to a party may not be regarded as a correct statement of the 
law without some qualification. The question as to whether a licensee can be given an 
indefeastble right to remain in possession for a stated period by an agreement between 
the parties has been considered by English Courts on several ocaasions in recent years, 
and it may be stated, with respect, that the tendency of recent decisions appears to be 
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to widen the scope of the licensee's rights and to hold that if a licensee is also’ given 
the right to exclusive occupation for a stated period, this right does not convert the 
_licance into a lease but merely adds certain contractual -rights to the licence.” 

Reading the document as a whole, I have to find out the intention of the 
parties as expressed in the instrument. To my mind, the parties have done 
their level best to express their intention in as clear terms as possible. They 
have clearly stated in the agreement that the intention was not to create a 
tenancy but that only a licence was intended to be granted. The mere fact 
that the moneys liable to be paid for the use of the property referred to there- 
in were payable. in advance and the fact that the grantee was under an 
obligation to keep the premises granted in a good state of repair are not suff- 
cient for the purpose of negativing the intention of the parties as expressly 
stated in the agreement to grant a licence and’ not to create a tenancy. 

After the said agreement was entered into, the parties thereto have chosen 
again to enter into another agreement on November 1, 1956. That agree- 
ment begins by saying that it was an agreement of leave and licence. The 
period of the agreement of leave and licence is stated to be 11 months. The 
licence fee is fixed at Ra. 300 both for the said rooms and the hire of the furni- 
ture. Here again, the particulars of the furniture are stated to be set out in 
the Schedule, but in the Schedule no articles are mentioned, the said schedule 
being left blank. This agreement also sets out in clear terms that only leave 
and licence was being granted and that no tenancy was to be created thereby. 
Clause 11 of the said agreement provides as under :— 

“The smid Shri Hamid Sayani shall not permit anybody else except the members of 
his family only to stay with him in the sald roam gtven to him as licensee by the said 
Mrs. Kulsambai J. G. Padamsee.” 

Clause 18 of the said agreement is as under :— 

“The control on the said room shall be with Mrs. Kulsambei J. G. Padamsee and 

for the sake of-convenience the duplicate key is given to the said Shri Hamid Sayani 
by Mrs. Kulsambal J. G. Padamsee.” — 
It seems that the draftaman of the agreement was at pains to set out that only a 
licence was to be granted and that a tenancy was not to be created. In order 
to safeguard against the argument that exclusive possession was intended to 
be granted, it has been expressly provided-that the control of the premises was 
to be with the grantor and that for the sake of convenience a duplicate key was 
being given by the grantor to the grantee. : 

Mr. Baptista, the learned counsel for the respondent, strongly relies upon two 
clauses contained in the said agreement.vis. cls. 7 and 10. Clause 7 of the said 
agreement runs as under :— - . ` 

“Mrs. Kulsambai J. G. Padamsee shall not be bound to take back the pieces of 

furniture given on hire until the possession of the room gtven for use as Hcensee is 
returned back to her and whether the said Shri Hamid Sayani uses the furnituré or not 
he shall be bound to pay hire charges for the said furniture as agreed hereto.” 
Mr. Baptista emphasises the fact that this clause indicates that the possession 
of the room was given to the grantee. In the document the said statement how- 
ever is qualified by the words ‘‘for use as licencee’’. The mere use of the word 
‘‘posseesion’’ in that context is not sufficient to negative the intention of the 
parties as expressly stated in the instrument in clear language. Clause 10 of 
the said agreement provides as under :— ` 

“On the expiry af the period hereby demised the said Shri Hamid Sayani shall 
vacate and hand over the possession of the said room No. F-1-8 as also shall hand 
over the pleces of furniture stated in the schedule herebelow in a good state of repair.” 
Mr. Baptista states that the word ‘‘demised’’ indicates that only a tenancy 
was sought to be created. The word ‘‘demised’’ no doubt has: been used, but 
it has been used not in connection with the tenancy, but in connection with the 
period of the grant vim 11 months. The use of the word ‘‘demised’’ in this 
context is not apt, The use of that word in the manner in which it has bean 
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done and in the context in which it has been done is not such as would lead to 
the inference that 2 licence was not intended to be given, but a tenancy was 
intended to be created, im the face of the express words to the contrary that , 
only a licence was being granted and that a tenancy was not being created. In 
my view, this agreement does not create a tenancy and the rooms cannot be 
said to be let thereby. . 


The last agreement is couched in terms similar-to some'of the terms contain- 
ed in the earlier agreements. It starts by saying that it was agreement of leave 
and licence. It is made in favour of M: R. Shetty and B. T. Shenova. A sum 
of Rs. 275 is payable under that agreement per month’ by way of licence fee, 
both for the rooms as well aś the furniture. The furniture is stated to have 
been specified in the Schedule. But here again, the schedule is completely 
blank. Mr. Baptista has strongly urged that aa the Schedule in all these docu- 
ments is blank, in fact no furniture had been given. In my view, the fact 
whether furniture had been given or not is not material for the purpose of 
determining whether there has been a lease of the rooms or merely a licence 
to use the said rooms. In this document also, it has been clearly stated that 
possession of the rooms had been given for use as a licensee. The same reason- 
ing which applies to the agreement dated November 1, 1956, equally applies 
to the. agreement of March 5, 1957. In my. view, reading this document as a 
whole, on a true construction thereof it appears to me that the clear intention 
of the parties was only to grant a licence and not to create ‘a tenancy. ‘The 
rooms in question cannot be said to have bess let by reason-of anything con- 
tained in these ¢hree documenta. 


My attention has been drawn to the EEN contained in para. 14 of the 
affidavit in reply of P. M. Kulkarni, dated December 9, 1957. In that para- 

graph it is stated as follows :— . 

- “I my that from the enqutties caused to be made by Government the business of 
the Lodging House ‘came to an end in November 1955. Thereafter the petttioner let 
out different rooms separately to different persons. Certain amounts were taken by 
the 'petttioner froin thé alleged occupants of the said separate rooms. The alleged occu- 
panta of those separate rooms were put in exclustve and independent occupation and 
possession of the rooms. The petitioner herself is not residing in ‘the premises or even 
in the said. buillding. On ‘a consideration of all the facts, Government came to the 
conclusion that the premises:were let out by the petitioner and the alleged occupants 
ere really tenants and that the premises were let by the petitioner in contravention 
of the provisions of the said Act. I submit that the alleged leave and Ucence agreements 
do come’ within the ambit of the word ‘let? used in the said Act.” 


As I have already held, it cannot be said that under the said agreements the 
rooms in question have been let to any.person. It is no doubt stated in the 
aforesaid affidavit that the occupants were put in exclusive and independent 
occupation and possession of the said rooms. That statement has been based 
on the inquiries caused to be made by Government. It is not stated that apart 
from the said three agreements, there was any other arrangement under which 
the said rooms were occupied. It is not even stated that the documents were 
executed merely as, a cloak to hide the real transaction between the parties. 
There is no transaction apart from the transaction as represented by each of 
the aforesaid three documents.. In my view, it.cannot be said that the rooms 
in question constituted ‘‘premises’’ by reason of the use thereof and the agree- 
ments entered into in connection therewith since the camag. into force of the 
Ordinance or the Act. 


It is next urged by the learned counsel tor the samnit that these rooms 
had been let prior to the coming into force of the Ordinance, and that once these 
rooms have been go let, then the letting would become a characteristic of these 
rooms and that the intention to let them would be fastene@ upon the landlord 
and that it is not open to the landlord thereafter to ‘contend that the rooms 
were not intended to‘be let. Very-strong reliance was placed upon the deci- 
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gion in the: State of Bombay v. Virendra Motabhoy,® already referred to by 
me. From the faċts in that case it appears that the flat:in that case had in 
fact been let by the owners and the contractual tenancy continued upto Decem- 
* ber 31, 1947, i.e. after the coming into force of the Ordinance. The premises 
having in fact been so let, the intention to let them had become a characteristic 
of that flat. The learned Chef Justice at p. 635 in that case observes 
as follows -— 

ae £1 cat Gages fp serio cine it Aue a Aa Gk vat ete 
tended to be let but was actually let to'a tenant, and therefore, when the vacancy 
enue cel DA poattlninel Ot Gila Eat Shahi om. a Bak EED, woe: mnipaed tobe 


That decision is not an authority for the proposition that if the flat had at any 
time been let prior to the coming into force of the Ordinance, the intention to 
let it must fasten upon the property, even though that intention had ceased 
long before the coming into force ofthe Ordinance. I will assume for the 
purpose of this case that the rooms in question had in fact been let before 
the coming into force of the Ordinance ie. prior to January 1947. From and 
after January 1947 till November 1955 the rooms had been used’ for the pur- 
pose of a lodging house and were not ‘‘premises’’ within the meaning of the 
Ordinance or the Act. It-cannot be said that at the time when the Ordinance 
came into force the rooms were intended to be let within the ordinary meaning 
of those words. In fact they were not intended to be let, but were intended 
to be used for the purpose of a lodging honie. ‘Not merely these 8 rooms but 
the whole. building in which these rooms are situate was being used and was 
intended to: be uead for the purpose of a lodging house. The ‘question that 
arises for consideration is whether it can bè said that the rooms were intended 
to be let within the meaning of the words used in's. 2(3) of the Ordinance or 
g. 4(3) of the Act. It cannot be said that the Legislature intended to fasten 
upon the property the characteristic of beitig intended to be let, even though 
at the time when the Ordinance or the Act came into force the landlord did not 
in fact intend to let the same and continubd not to’ intend to let the’ same. 
Mr. Baptista on behalf of the respondent has asked me to extend the meaning 
of the words ‘‘intended to be let” as construed’ by the learned Ohief Justice 
in the decision referred to above also to cases where the premises had at any 
time been let after they were constructed even though the owner thereafter 
had ceased to have any intention to let them prior to: the coming into force of 
the Ordinance or the Act. If the argument of Mr.. Baptista is accepted, it 
would mean that in a case where premises had been constructed 60 years back 
and had been let out for a year immediately after construction and had there- 
after bean purchased by a person for his personal, use and had used ‘them for 
the remaining 69 years for his own residence without ever intending to let the 
same, the premises must be considered as premiges intended to'be let. In my 
view, in order that the intention to let may fasten upon the property and may 
- be regarded as a characteristic of the ‘property, such intention ‘must exist at 
some point of time on or after the date when the Ordinance-or the Act carge 
into force. ` Such a characteristic cannot be “déeimed to have been ac d by 
something done prior to the coming into force of the Ordinance if owner 
of the property had thereafter ceased’ to have that intention arid had no jm- 
tention to let the property on or after the date when the Ordinance came into 
force. If any property which. Had at one ‘timé been let had’ been purchased 
long prior to the coming into force of the Orditlance and the purchaser had 
immediately thereafter settled the same.on trust and provided that the’ pre 

mises shall not be let by the trustees at any time but that the same shall be 
ined. for the purpose of the trust, it cannot be'said that the property ‘was in- 
tended to be let. It is too much to say that as soon’ asthe Ordinance or the 
‘Act came into force, the property was intended to be let. The” Bombay Land 
Requisition Ordinance was a piece of temporary legislation. ‘So is the Act. In 
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considering the words ‘‘intended to be let’’ used in s. 4(3) of the Act, the 
appeal Court laid down that the volition cannot be fluctuating or ambulatory. 
That decision, in my view, does not refer to any change of intention which 
might have taken place prior to the coming into force of the Ordinance. In‘ 
my view, the characteristic of being intended to be let did not attach to the 
said three rooms at the time when the Ordinance came into force and has got 
attached thereto by anything done thereafter and the said rooms cannot be 
said to be rooms ‘‘let or intended to be let” within the meaning of s. 4(3) of 
the Act and do not constitute ‘‘premises’’ within the meaning of that section. 

I may state that it was urged by the learned counsel for the respondent that 
if it is held that the rooms in question had been let or were intended to be 
let then the words of exclusion viz. ‘‘but does not include a room or other 
accommodation in a hotel or a lodging house’’ would not apply to the rooms 
in question which were used for the purpose of a lodging house. He relies 
upon the decision in Jhamandas Ramchand v. State of Bombay'°, where it has 
been laid down that an entire hotel or lodging house is within the definition 
of ‘‘premises’’ in s. 4(3) of the Act. The rooms which are sought to be re- 
quisitioned in the present case only formed part of a lodging house. There 
were numerous other rooms used for the purpése of the same lodging house. 
The whole place used for the purpose of the lodging house is not sought to be 
requisitioned, but only three rooms thereout. Such rooms have been expressly 
excluded from the definition of the word ‘‘premises’’ and it cannot be said 
that these rooms constituted premises within the meaning of the Act. 

I may also state that placing reliance upon the decision in State pf Bombay 
v. Bhanji Munji!! it was urged that the onus was on the petitioner to establish 
that the rooms that were requisitioned were not ‘‘premises’’ within the mean- 
ing of the Act. In my view, the petitioner has discharged such onus. 

As the rooms that have been requisitioned were not ‘‘premises’’ within the 
meaning of s. 4(3) of the Act, the State Government was not entitled to re- 
quisition the same and the order of requisition is bad in law. I direct that a 
writ of mandamus do issue in terms of prayer (a) of the petition. The res- 
pondent to pay to the petitioner the costs of the petition fixed at Rs. 875, 
including the costa of the notice. . 


The State of Bombay appealed. 


H. M. Seervai, Advocate General, with 9. Baptista, for the appellant. 
K. H. Bhabha, with S. J. Sorabjes, for the respondent. 


Cuaana C.J. Various interesting and ingenious points arise in this appeal. 
That is to be expected because this is an appeal from a petition challenging a 
requisition order, and so lorg as the Requisition Act is on the statute book and 
so long as requisition orders are made, novel and ingenious arguments will 
always be advanced before the Court. 

The facts that give rise to this appeal are that the impugned requisition 
order was passed on October 10, 1957, under s. 6(4)(a) of the Requisition Act. 
The order stated that the vacancy had occurred in the month of March 1957, 
there was a declaration by the Government that the premises had become vacant 
after December 4, 1947, and the premises were being requisitioned for a public 
purpose, viz., for housing a Bombay State Government servant. The premises 
concerned are three rooms Nos. F1, F2 and F3 on the 5th floor of a building 
known as Chhotu Terrace situated at 105, Colaba Road, Bombay 5. The facts 
with regard to these premises are that from January 1, 1947, to November 1955 
these three rooms were used as a lodging house. After November 1955 they 
were occupied by certain persons, and it is a matter in dispute between. the 
parties whether the occupation by these persons was as tenants or as licensees, 
In view of the decision we have come to on the main quegtion argued in this 
appeal, it is unnecessary to resolve that dispute. It is also admitted for the 
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purposes of this appeal that these three rooms were in fact let out before 
January 1, 1947, and the order was challenged.by the petitioner on the ground 
that these three rooms did not constitute premises Wi the meaning of the 
‘Act. What was urged was that these premises were in fact not let out at the 
date of the requisition order because the contention -was that they were in 
possesgion of a licensee, and it was further urged that these premises were not 
intended to be let because they had never been in fact let after the Ordinance 
came into force on December 4, 1947, or the, Act came into force on April 11, 
1948. 

In order to determine whether these premises. were liable to be requisitioned 
and in order to determine whether the Government could exercise the power 
to requisition it conferred upon it under s. 6, it is necessary to determine that 
the premises were situated in the area to which the Act applies and also that 
the premises sought to be requisitioned were premises as defined by the Act. 
Under this head of the argument we are only considering the question as to 
whether the three rooms were premises within the meaning of the Act. It is 
undoubtedly true that the relevant point of time to be taken into consideration 
is the.date when the power to requisition is exercised. At that date not only 
must there be a vacancy as required by the Act, but the vacancy must be with 
reference to the premises as defined by the Act. The declaration of vacancy 
is conclusive, but whether the premises are premises within the meaning of 
the Act is a justiciable issue, and what is urged by the petitioner is that at 
the date when the power was exercised the, three rooms did not fall within 
the ambit of the definition given by s. 4(3). Now, ‘‘premises’’, to the extent 
relevant, is defined as any building or part of a building let or intended to be 
let, and it is clear that on October 10, 1957, ‘assuming for the purpose of this 
argument that the premises were given to licensees, the premises were in ‘fact 
not let. So the narrow question that we have to consider is whether it could 
be said of these ‘premises that they were intended to be let, and what calls 
for our decision-is the meaning to be attached to the expression “‘intended to 
be let.” 

Now,.thia is not a matter of first impreasion. The matter ia concluded by 
the decision of the Court of Appeal in State of Bombay v. Virendra Motabhoy.' 
It is meceasary carefully to consider ‘that judgment. In that case one 
Mrs. Coultrup was a tenant of a fiat on the first floor of a building. Her con- 
tractual tenancy was terminated on December 31, 1947, but Mrs. Coultr 
continued to occupy the flat as a statutory tenant Tight upto January 1949, 
In the second week of January 1949 she left the premises and someone else 
went into possession, and Government then requisitioned the premises. The 
Petitioners challenged the requisition order and Mr. Justice Bhagwati held that 
the order was bad because at the date when the order was passed the premises 
were not let and the landlord had clearly indicated that he did not intend to 
let the flat,and therefore the premises did not fall under, one or the other head 
of the definition. The matter came in appeal and the Court of appeal held 
that the word ‘‘jntended’’ imported a volition on the part of the landlord, 
but that volition was not a fluctuating or an ambulatory volition and if the 
volition was once expressed by the owner or the landlord the building, 
then that volition becomes an incident of the building i , and it was not 
open then to the landlord by changing his intention from time to time to say 
that the particular building was not intended to be let. Applying this test 
we hold that inasmuch as the landlord had clearly expressed his volition by 
letting out ‘these premises to Mrs. Codltrup who was at one time a contractual 
tenant, it was not open to the landlord subsequently to turn round and say 
that he had altered his intention and he no longer intended to let out the pre- 
mises. One distinguishing feature on which great emphasis has been laid by 
Mr. Bhabha, and rightly 80, and which has also been emphasised by the learn- 
ed Judge a if that in the case of Virendra es there was in fact 
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a letting after the Act came into force because, as pointed out, Mrs. Coultrup 
was a contractual tenant upto December 31, 1947. What is urged before us, 
as it was urged before the Court below, is that it is necessary that there must 
be a volition expressed by the landlord after the Act comes into force, and’ 
that the fact that a volition has been expressed before the coming into force 
of the Act is irrelevant for- the purpose of determining whether the premises 
were intended to be let. It is, therefore, pointed out that in this case the 
premises were used as a benr house from January 1, 1947, whereas the 
Ordinance came into force on December 4, 1947, and the ’Act came into force 
on April 11, 1948, and for the purpose of this argument there has been no 
letting after the rent law came into force and even if the landlord had let 
the premises before January 1, 1947, that letting cannot be taken into consi- 
deration for determining the volition referred to in Motabhoy’s case. 


Turning to s. 4(3) it is clear that the premises which were sought to be 
brought within the purview of the Government’s requisitioning power were 
the premises as defined by the Act. Whatever buildings were there which 
satisfied the definition of premises when the Act came into force became liable 
to be requisitioned. Therefore, every building at the date when the Act came 
into force which was actually let undoubtedly came within the purview of 
Government’s power. That is conceded by Mr. Bhabha. It is diffleult to 
understand why, if a building which was actually let, camé within the pur- 
view of the Government’s power, a building which at that date was intended to 
be let did not equally come within the purview of the Government’s power. It 
should be made clear that the interpretation which we are putting upon the 
expression ‘‘intended to be let’’ is not intended to give any retrospective effect 
to the Act at all. What we are trying to construe is the definition given in a 
statute which applies to certain buildings from the date when it comes into 
force. If any building had been let by the landlord before the Act came into 
force, could it possibly be said that that was not a building intended 'to be let, 
as the expression has been understood and defined in Motabhoy’s case? The 
_ simple question that the Court has to ask is—here is a building which was not 
always occupied by the landlord but which the landlord himself had: let out 
and, to use a rather popular expression, which he had by his own action made 
lettable. If there was such a building at the date when the Act came into 
force, even though at that date it was not actually let, could it possibly be 
suggested that that was a building which the landlord had never intended to 
let? Could it be said of ‘that building that that volition which is deseribed 
in Motabhoy’s case had never been exercised by the landlord quaes this build- 
ing! In our opinion, the contention advanced by Mr. Bhabha is as untenable 
as the argument that only those premises come within the purview of the Act 
as were constructed after the Act came into force, because if the Act applies 
to buildings which were already in existence, then the particular incident which 
is the result of the volition of the landlord having attached to the building, the 
building that existed at the date when the Act came into force was a building 
with a certain incident attached to it and it is that incident which made the 
building liable to be requisitioned and which made it possible for the State 
Government to exercise its power. 


The learned Judge has drawn attention to a possible hardship that may re- 
sult by our giving this interpretation to the expression ‘‘intended to be let’’, 
and the hardship suggested is that you may have a building which for 60 years 
has been occupied by the landlord himself and which before 60. years might 
have been let out for a short time to a tenant, and the learned Judge says that 
it would indeed be hard and unfair to compel the landlord in the case of such 
a building to the overriding powers of the State. , With respect to the learned 
Judge, we do not see any hardship even in the extreme case taken by him. It 
is not as if the Bombay Land Requisition Act of 1948 can drive.a landlord out 
of his home and hearth and occupy his residence when he is occupying it. The 
whole object of the Land Requisition Act is to bring about equitable distribu- 
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tion of premises, What is the hardship if the landlord, after occupying ‘the 
property for 60 years, leaves it or thinks of letting’ it’out to a tenant? In such 
a case there is a vacancy and instead of the landlord regulating the vacancy 
‘the State steps in and says—‘I will regulate it because I know what’the public 
interest demands.” Apart from-that, the Requisition Act is a piece of social 
] tion and we'must construe’ its’ various provisions in a manner which 
would help the achievement of ‘the object which the Legislature nag in mind 
rather than retard it. : 

Now, the reason for passing this Act was ‘that it wag felt in 1948 that’ there 
was a shortage of housing and that it would be contrary to public interest to 
allow vacancies to be filled up in any manner that the landlord thought pro- 
per, and therefore the State acquired to itself the undoubtedly drastic powers 
which it has under the Land Requisition’ Act, 1948.’ But the object was to 
regulate all vacancies which occurred after the Act came 'ińto force, and if we 
were to agcept Mr. Bhabha’s contention, a large number of vacancied would be 
ruled out from the operation of the Act, because according to him the only 
buildings which could be requisitioned were the buildings' ‘which were actually 
let at the date when the Ordinance or the Act came into force. Hven if there 
were a large number of vacancies at that date, the State could not requisition 
those buildings if the landlord subsequent to the relevant date did not actually 
let the bhilding or, Mr. Bhabha concedes, showed an intention to let the build- 
ing. It is dificult to understand what’ social purpose “Was sought to be served 
by excluding from the category of buildings which could be requisitioned, build- 
ings which in-fact fell’vacant and buildings which in fact were let out m the 
past. Nor is it possible'to understand what hardship or anomaly could:be caused 
by including these buildings within the purview of the State’s requisitioning 
power. Undoubtedly, if the language of the section is clear, the Court cannot 
be influenced by social purpose or the object which the Legislature had in mind. 
But when the expression ‘‘intended to be let” is. capable of being construed 
in a wider manner and that wider manner helps us to bring about ‘the result 
which the Legislature had in mind, then.surely' we should accept the wider 
meaning rather than the narrower meaning which we are asked to place - -upon 
this expression, 

Tk ip than ‘ead that on: thie taste. of thie eases tha these: doma eee tn the 
exempted class, because s. 4(3) exempts from the definition of ““préemises’’- w 
room or other accommodation in a hotel or: lodging house, and it is said that 
from January 1, 1947, to November 1955 these rooms were in a lodging’ house 
and therefore they féll within the exempted category, and Mr. Bhabha does not 
understand how they could come back within -the category “of premises which 
could be requisitioned without some provision in -the law. It seems.to us’ that 
the explanation is very simple. It is quite clear that these premises could not 
be requisitioned from January 1, 1947, to-November 1955, because: they were 
exempted by a specific provision of the'Land Requisition Act... But when: they 
ceased to be rooms in a lodging house and if-the interpretation that' we are 
placing upon the expression ‘‘intended to be let’’ is correct, then they fell 
within the category of ‘‘premises’’ and not within the- exempted class, and' at 
the relevant date when the order of requisition was paised they were admittedly 
not rooms in a lodging house; they were premises within the meaning of' the 
definition because they were a part of “the building which, although ' not: “let, 
were intended to be let. © > 

We are, therefore, of the opinion, with reaped tò D learned” ‘Judge, that 
auoe? on the facts Motabkoy’s case may ndt’ appl to the question that we 
have to dedide in this appeal, the ratio deoidendi i ab that case applies to the 
different facta which we have to-consider, and on’ that ratio we must hold that 
the premises in question were premises intended to be let because they had in 
fact been lét before. January 1, 1947. “ * -.° 


The second contention urged by Mr. Bhabha is thatthe declaration made on 
the face of the order that they became vacant after December 4, 1947, is not a 
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proper declaration required by law, and the contention is that the Bombay > 
Land Requisition Act came into force on April 11, 1948, and the date of vacancy — 
under s. 6(4) (a) must be a.date after April i, 1948. It may be pointed out 
that the date December 4, 1947, is mentioned in the order with reference to. 
the Ordinance which came into force on that date, and it is urged that the 
date with reference to the Ordinance is not the relevant date as required by 

an order issued under s. 6 of the Requisition Act. It is unnecessary to cofsi- 
der this question because it is covered by a judgment recently delivered by 
my brother Mr. Justice S. T. Desai and Mr. Justice Maaphgy i in Shri Jagir Singh 

v. The State of Bombay.? 

The third point urged is that on a true cguiribaadn of a. 6, it applies only 
to areas which have not been notified under s. 2(2) and not to areas specified 
in the Schedule under s. 2(1) of the said Act. Turning to the scheme of the 
Act, s. 2(1) extends the whole of the Act to the areas specified in the Schedule, 
and the city of Bombay is one of the areas mentioned in the Schedule. Section 
2(2) empowers the State Government, by notification in the Officidl Gazette, 
to extend any or all of, the provisions of this Act to any other area and on 
such date as may be specified in the notification. Therefore, going by this 
section alone, it is clear that the scheme of the Act was to have certain, what 
might ‘be called, scheduled areas to which the Act applied and to leave it to 
the State Government by notification to apply the whole Act or certwin provi- 
sions of it to what might be described as the non-scheduled areas. Turning to 
s. 6(1), it provides: 

“If any premises situate in an area specified by tho State Government by notifica- 

tion. in the Official Gazette, are vacant on the date of such notification.. ; 
and.then follow the words with which we are not concerned, and ultimately 
power is given to, the State Government to requisition premises. A notifica- 
tion under what is in substance this section was issued on December 4, 1947, 
by which the city of Bombay was described as a specified area for the purpose 
of the section. In fact,.the notification was issued under the Ordinance, but 
it is not disputed that s. 4(1) of the Ordinance corresponds to s. 6(1) of the 
Aet and the. notification issued under the Ordinance was continued under the 
Act which took the place of the Ordinance. Therefore, what this section did 
was to provide that even in the scheduled areas the provisions of s. 6 were not 
. automatically to apply. A notification by Government was necessary before 
the provisions of s. 6(1) could apply to a scheduled area as a whole or any 
part of it, and therefore but for this notification s. 6 could not have been made 
applicable to the.city of Bombay. Although the Act applied to the city of 
Bombay, as far as s. 6 was concerned, a special notification was necessary to 
make its provisions applicable to the city of Bombay. 

_ Now, what is ur is that the notification referred to im s. 6 ia the same as 
the notification referred to in s: 2(2), and therefore a curious argument is ad- 
-vanced that s. 6 can only apply to the non-scheduled area mentioned in s. 2(2) 
when a notification is issued extending. certam provisions of the Act to that 
area, but s. 6 cannot apply to the scheduled areas mentioned in s. 2(1). The 
fallacy underlying, this argument is to equate the notification referred to in 
g. 2(2) with the notification referred to in s. 6(1). The notification referred 
to in s. 6(1) is an entirely different notification to the notification mentioned 
in s: 2(2). Mm Bhabha says that there is a drafting error in this section and 
that error is brought about by the provisions of the earlier Ordinance which 
replaced this Act and the draftsman did not realise or understand the differ- 
ent scheme adopted in the Ordinance and the scheme adopted in the Act. We 
do not agree. Turning to the Ordinance, the scheme adopted in the Ordinance, 
which is Ordinance V of 1947, was that the Ordinance extended to the whole 
of the Province of Bombay, and by s. 4, which corresponded to s. 6 of the Act, 
that section was only made applicable provided a notifigation was issued to 
-2 (1058) € o. 0 J. Appeal No. 44 of 1958, June 28, 1958, @nrep.). 
decided by, 8. T. Desai and Miabhoy JJ., on : 


o 
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that effect B the State Government. Therefore, the scheme of the Ordinance 
was to make the Ordinance applicablė to the whole Province of Bombay, but 
with regard to s. 4 to make it applicable only to such areas as may be specified 
‘in the notification. > As pointed out, the scheme of the Act undoubtedly is 
different. The scheme is not to make the Act applicable to -the whole State 
of Bombay, but to make the Act applicable only to scheduled areas, to make 
thé Act applicable to non-scheduled areas by notification, and even with re- 
gard to the scheduled areas to make the provisions of s..6 applicable only to 
such portion of the scheduled areas as may be specified in a notification to be 
issued under s. 6 of the Act or which has been issued under s. 4 of Ordinance 
V of 1947, 

Now, some support is lent to Mr. Bhabha’s contention by certain observa- 
tions made in the judgment of the Court of Appeal, and I must take the whole 
blame for it myself, because in delivering the judgment I was considering the 
scheme of the Act and I did say that there was a drafting error in s. 6(1) 
because it refers to premises situated in the areas specified by the Provincial 
Government by a notification in the Official Gazette, and it does not refer to. 
areas specified by the Act itself under s. 2(1); but it is clear that the object 
of the Act was to apply to s. 6 both the areas covered by s. 2(1) and the areas 
covered by s. 2(2). Therefore, I cannot blame Mr. Bhabha for putting for- 
ward this argument relying on the observation in the judgment delivered by 
me in Motabhoy’s case. But it is clear from the judgment that this particular 
point was never argued, and what the judgment was doing was taking a bird’s 
eye view of the various provisions of the Ordinance and the Act in order to 
construe the particular section which called for construction. Now that the 
point has been directly raised, we have looked more carefully into it and we 
are of the opinion that the particular observation is not’ justified by the lan- 
guage used in the Act. 

The result is that all the three contentions raised by Mr. Bhabha fail. 

In fairnesa to Mr. Bhabha we must point out, in case the matter goes higher, 
that the question as to whether there was leave and license granted to tHe per- 
sons who occupied these rooms after November 1955 or there was a tenanoy, 
has not been considered by us. The Advocate General wanted to satisfy us 
that the Judgment of the learned Judge also on this aspect was erroneous. 
But in view of our decision that a letting of these rooms prior to January 1, 
1947, is sufficient to permit the State Government to exercise its power under 
a. 6, it is unnecessary to decide that particular question. 

The result is that the appeal succeeds and’ must be allowed with costs. The 
order of the trial Court will be set aside. The learned Judge directed that 
the State should pay to the petitioner costa which he -quantified at Ra. 375. 
Inasmuch as the State has won, the order for costs of the trial of the petition 
in the lower Court will be that the respondent should pay to the appellant 
costs of the petition fixed at Ra. 875, and the joe ia also pay to the 
appellant costs of this appeal. . 

The Advocate General agrees not to enforce the aN. order for throe 
weeks in.order to enable the appellant to file a petition’ to appeal to the Supreme 
Court, if so advised. . 

Liberty to the appellant’s solicitors to withdraw the sum of Rë. 500. depo- 
sited in Court. 

In Appeals Nos. 34 and 36 of 1958 we make the same order, except that oe 
figure of costs will be ‘Rs. 825 instead of Ra. .375. 

i “ Appeal aber. 


Solicitors for the appellant: ZLsttle & COo.. 
Solicitors for the respondent: Ambubhai &. Divanji. 
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Before Mr. Justice Vyas and Mr. Justice Tambe. 


THH URAN ISLAMPUR MUNICIPALITY v. SHANKARRAO 
. AMBITRAO JADHAV.* ‘ 

Bombay District Municipal Act (Bom, HI of 1901), Secs. 76-79, 164, 82(1)(a)—Article on 

which octroi duty leviable brought by person within octroi limits of municipal district 

—Refusal by such 'person.to pay octroi duty—Suit filed by municipality against per- 

' gon to recover amount of octroi duty whether maintainable—Expreasion “distress 

and sale” in s. 164 whether relates to distress and sale dealt with in'Chapter VI of 
Act, à 


If a person brings into the octroi limits of a municipality, governed by the Bom- 
bay District Municipal Act, 1901, an article, on which octroi is payable, and refuses to 
pay the octroi leviable upon it, he is not under the Act civilly liable for the recovery 

" of the amount of the octroi duty, and, therefore, a sutt.to recover the amount is not 
tenable against him. 

The words “distron aid sale” which occur ii tha: expréslon “in Ieu of proceeding 
by distress and sale” in 2 164 of the Bombay District Municipal Act, 1901, relate to 
distress and sale under Chapter VII of the Act; they have no relation to distress 
and sale dealt with under Chapter VII of the Act. 

. Bhusawal Municipality v. Hindustan Construction Company, Bombay,’ distinguished. 


THE facts appear in the judgment. 


Civil Revision Application No. 1454 of 1956. 
F. V. Albal, for the applicant. 
Opponents served. 


Civil Revision Application No. 1455 of 1958. 
F. V. Alba, for the applicant. 
Opponent, served. 


Civil Revision Application No. 1457 of 1956. 
F. V. Albal, for the applicant. 
_ G. BE. Madbhauvi, for the opponent. 


Vyas J.: These revisional applications raise a comon question of law and 
therefore we have decided to dispose of them by a common judgment. The 
point of law which is raised in all these applications is this: If a person, who 
brings or introduces an article, on which octroi is payable, into the octroi limits 
of a municipal district, refuses to pay the octroi leviable upon the article, is a 
suit tenable against him under the Bombay District Municipal Act, 1901 (Bom. 
Act OI of 1901)? There has been no decision of this High Court, and we have 
not been referred to any decision of ahy other High Court, upon this point. It is 
for this reason that these revisional applications raise a point of some 
importance. 

. For the purpose of delivering judgment, it will be convenient 'to set out the 
facta which have given rise to Civil Revisional Application No. 1454 of 1956. 
This. revisional ‘application has arisen out of a judgment and decree passed by 
the learned Civil Judge, Junior Division, at Islampur in Small Cause Civil 
Suit No. 83 of 1958. The plaintiff of that suit is the applicant in Civil Revi- 
sional Application No. 1454 of 1956. The said plaintiff is the Uran Islampur 
Municipality: This Municipality filed Small Cause Civil Suit No. 33 of 1953 
to recover from the defendants the amount of Re. 156-4-0 as octroi duty. It 
may be noted that the defendants are traders residing within the limits of the 
Uran Islampur Municipality. The plaintiff’s allegation is that in June 1948 

* uns 1958. Civil Revision Civil J Junior, Division, 

Application ne er of 1906 (with Civil Re- Small nee Bult No. 88 of ee E ü 
vinon Applications Nos. 1455 and 1457 of 1 (1943) 44 Bem. L. R. 890. 
1950), from the order passed by 8. M. Patme, , . 


` 


1958.] URAN ISLAMPUR MUNICIPALITY 9. SHANKARRAO (A.0.J.) 285 


the defendants imported a goods truck bearing No. 6140 within the municipal 

” area and therefore they were bound to pay the octroi duty upon the truck. 
It is further the contention of the plaintiff that the defendants ran the truck 
within the municipal limits without paying the octroi duty. Repeated demands 
were made upon the defendants to pay the octroi, but, says the plaintiff, the 
defendants did not comply with those demands. As.the result of the above 
mentioned circumstances, a small cause suit being Suit No. 33 of 1953 was 
filed in the Islampur Court by the plaintiff against the defendants for reco- 
vering octroi duty to the tune of Rs. 156-40. 

The suit was resisted by the defendants, and one of the contentions which the 
defendants took was that the suit was not maintainable under the provisions 
of the Bombay District Municipal Act, 1901, and the by-ldws made by the 
plaintiff municipality under the said Act. The defendants’ contended that. 
under the Bombay District Municipal Act the liability to pay octroi upon the 
goods was cast upon the goods. themselves and, therefore, no suit could be filed 
against the defendants to recover the octroi from them. The learned trial 
Judge accepted the contention of the defendants and held that no suit was 
maintainable against the defendants for the recovery of octroi from them under 
the Bombay District Municipal Act and the by-laws made by the Teen muni- 
cipality under the said Act. 


Under subs. (1) of s. 48 of the Bombay District Municipal Act, 1901, which 
I shall hereafter refer to as ‘‘the said Act’’ in the course of this judgment, 
every municipality may from time to time with the previous sanction, in the case 
of city municipalities, of the State Government or, in other cases, of the Commis- 
sioner, make, alter or rescind by-laws, but not so as to render them inconsistent 
with the Act. Under cl. (j) of sub-s. (1) of s. 48 the municipality may make, 
alter or rescind by-laws fixing octroi limits and stations; providing for the 
exhibition of tables of octroi; regulating, subject to any general or special 
orders which the State Government may make in this behalf, the system under 
which refunds are to be made when the animals or goods on which the octroi 
has been paid, or articles manufactured wholly or in part from such animals 
or goods, are again exported, etc., ete. The Uran Islampur Municipality, pur- 
porting to act under s. 48, subs. (1), cl. (f), of the Act, framed octroi rules 
and by-laws. Amongst these rules we find an important rule which is rule No. 6. 
Rule No. 6, sub-r. (1), providea, amongst other things, that every Import Naka 
Karkun shall, whenever goods are brought to his Naka, prepare an import bill 
by ascertaining and noting certain particulars. Amongst the particulars to 
be so noted are the rate at which the tax is calculated, the amount of the tax, 
if any, leviable on the goods, the name of the owner or person in charge of the 
goods, ete., ete. Sub-rule (2) of r. 6 provides that the Import Nak Karkun 
shall prepare so many separate import bills for each of such different portions 
of the goods taxable with not leas than eight annas as the owner or person in 
charge of the goods desires. Then there is sub-r. (3) of r. 6 and this lays down 
that on payment of the amount, if any leviable, the Karkun shall sign the foil, 
detach it and deliver it to the person making the payment and shall retain the 
counterfoil undetached in his import bill book. Then there is an important 
sub-rule, viz. sub-r. (5) of r. 6, and it will be convenient to set out the text of 
this sub-rule. Sub-rule (5) provides: 

“Every Import Naka Karkun is hereby authorised under section 76 of the Bombay 
District Municipal Act III of 1901 to require a person to comply with the provisions of 
that section, and in case of refusal on demand to permit an inspection of the goods or to 
pay the amount leviable thereon shall, unless there is any special reason to the cofitrary, 
exercise the powers conferred on him by sections 76 and 79 of the said Act as set 
forth in Schedule E hereto annexed.” 

This would take us to ss. 76 to 79 of the Act.’ Tt is important to bear in mind 
that part (5) of CHapter VIT of the Act is the only part of the Act dealing 
with the levy and recovéry of octroi and tolls. Sections 76 to 79 occur in part 
5 of Chapter VII. Section 76, sub-s. (1), provides that every person bringing 
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into,'or receiving from beyond, the octroi limits of a municipal district any 


i 


article on which octroi is payable shall, when required by an offcer authorized - 


in this behalf by the municipality, and so far as may be necessary for ascer-, 


taining the amount of tax chargeable, permit that officer to inspect, ‘examine 
and weigh, and otherwise deal with, the article, and communicate to that officer 
any information and exhibit to him any bill, invoice or document of a Hke 
nature, which he may possess relating to the article. It is thus clear that under 


sub-s. (1) of s. 76 an obligation is cast upon a person, who introduces, from- 


beyond the octroi limits of a municipal district, an article, on which octroi is 
payable, into the octroi limits of a municipal district, to permit an officer autho- 
' rised in this particular behalf by the municipality to inspect, examine and 
weigh the article concerned. It also casts an obligation upon the person con- 
cerned to communicate to the above officer any information which he may pos- 
ses relating to the article. Then there is sub-s. (2) of s. 76 and this sub-section 
says that if a person, who introduces an article on which octroi is leviable into 
the limits of a municipal district from beyond those limits, refuses to permit 
_ the officer concerned to inspect the contents of the goods so introduced in order 
to ascertain whether the goods contain an article in respect of which octroi is 
leviable, the said officer may cause the goods to be taken without unnecessary 
delay before a Magistrate or such officer of the municipality as the State Gov- 
ernment appoints in this behalf. Then there is s. 77 which says that every 
officer demanding octroi shall tender to every person introducing any article, 
on which tax is claimed, into the limits of a municipal district, a bill specify- 
ing the article taxable, the amount claimed and the. rate at which the tax is 
calculated. Then there is sub-s. (2) of s. 77 and this sub-section is an import- 


ant sub-section since it provides for penalty for evasion of octroi. We next’ 


proceed to s. 79 and sub-s. (1) of s. 79 says that in the case of non-payment on 
demand of any octroi or of any toll leviable by a municipality, the person ap- 
pointed to collect such octroi or toll may seize any article on which the octroi 
is chargeable, -or any vehicle or animal on which the toll is chargeable, 
or any part of its burden, which is of sufficient value to satisfy the 
demand, and may detain the same. Then there is subs. (2) of s. 79 and 
this sub-section provides that when any article seized is subject to speedy and 
natural decay, or when the expense of keeping it together with the amount of 
the octroi or toll chargeable is likely to exceed its value, the person seizing 
such article may inform the person in whose possession it was that it will be 
gold at once, and shall sell it or cause it to be sold accordingly, unless the 
amount of octroi or toll demanded be forthwith.paid. Then there is subs. (5 

of s. 79 and it deals with the surplus of the sale-proeseds of the article whic 

is sold under sub-s. (2). It is thus clear that under part (5) of Chap. VI, 
which, as I have said, is the only part of the Act which deals with. octroi and 
tolls, certain obligations are cast upon a person introducing from beyond the 
limits of a municipal district an article, upon which octroi is leviable, into, the 
octroi limits of the municipal district and amongst those obligations is an obli- 
gation to permit a certain officer to inspect, examine and weigh the article, 
to communicate to that officer any information and exhibit to him any bill, 
invoice or document of a like nature, which he may possess, ete., ete. There is 
no provision under part (5) of Chap. VII casting a civil liability upon a per- 
son introducing the goods into the octroi limits of a municipal district. In 
other words, there is no charging section under part (5) of Chap. VII under 
which it would be competent to a municipality to proceed by way of a civil 
action against a person who refuses to pay octroi or toll. In case a person, 
who introduces an article, upon which octroi is leviable, into the octroi limits 
of a municipal district, refuses to pay octroi, then under part (5) of Chap. VIZ 
the municipality has only one remedy to which it can have recourse and that 
remedy is that a person, whom the municipality may appoint in- this behalf, 
may seize the article concerned and may, after seizure, detain the article and, 
where the article is subject to speedy -and natural decay, may sell the article 
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or cause it to be sold. While we are on this point'it'is important to'bear in 
mind that under subs. (2) of s. 77 a criminal liability is cast upon a person 
who refuses to pay octroi. He is made liable to prosecution and-he can be 
fined: up to the limit of ten times the value of the octroi or up to fifty rupees, 
whichever may be greater. It is thus clear that while enacting the various 
sections which are to be found in part (5) of Chap. VII, the Legislature had 
in its mind the question of the procedure to be adopted in case. the person 
concerned refuses to pay octroi, and even ao, under Chap. VII we do not find 
or Baal ion casting a civil liability upon the defaulter, . Le. the person who 
to pay octroi, + 
The learned advocate Mr. Albal appearing for the ‘plaintiff municipality in- 
vited our attention to the provisions of s. 164 of the Act. Section 164 provides: 
“In leu of proceeding by distress and sale, or in caso of failure to realise by so 
proceeding the whole or any part of any, amount recoverable under the provisions of 
Chapter VII, or of any compensation, expenses, charges or damages awarded under 
this Act, it shall be lawful for the Munictpelity to sue in any Court of competent juris- 
diction the person Hable to pay the same, as also any other person who may have in 
any other way caused, or may appear likely to-cause, any injury to any property, rights 
or privileges of the Mumictpality.” 
Mr. Albal contends that the words - tiated and sale’ in the expression ‘‘in 
lieu of proceeding by distress and sale’? which occurs in s. 164 refer to distress: 
and sale.wherever distress and, sale are dealt with in the body of the Act. 
Now, there is no doubt that there are provisions about distress and sale in 
Chap. VI of the Act, as also in Chap. VIII of the Act, and Mr. Albal says 
that the expression ‘‘distress and sale’’ which occurs in s. 164 would extend to 
the provisions of distress and ‘sale both in Chap. VIT and Chap. VIII. As I 
have said above, part (5) of Chap. Vil ‘relates to the levy of octroi and tolls. 
erefore; says Mr. Albal,’if any person refuses to pay the octroi, he would 
be liable to be proceeded with under:s. 164 of thé Act. We have considered 
this contention of Mr. Albal, but we find it difficult to accept the contention. 
For the purpose of an argument, let it be assumed that Mr. Albal’s contention 
ig correct and let us examine the result which would arise out of it. Let us 
assume that when the Legislature used the words ‘‘distreas and sale’’ in s. 164 
of the Act, they intended these words to extend to distress and sale`of an article 
under Chap. VII and also under Chap. VIII of the Act. Then, in that event, 
the Legislature would: have made a provision as to what would happen in case 
of failure to realise the amount of the octroi by such distress and sale, that-is 
to say, by distress and sale uńder Chap. VII and under Chap. VIII. If we 
turn to s. 164, however, the Legislature, while providing for a remedy in case 
of failure to. realise the amount of the octroi by distres and sale under the 
provisions of Chap. VII, has made no provision to meet the case of failure 
to realize the amount of ‘the octroi under the provisions of Chap. VII. The 
material words in s. 164 are the words ‘‘so proceeding’’ which occur in the 
expregsion ‘‘in case of failure to realize by so proceeding the whole or any part 
of any amount recoverable under the provisions of -Chap. VITI,” and there is 
no doubt. that these words ‘‘so proceeding’ relate to a proceeding by distress 
and sale under Chap. VIII: They have no relation to'distrees and sale under 
Chap. VII. As the language of s. 164 reads. it is clear that the words ‘‘s0 
proceeding’? have a relation to the words ‘‘distres and sale’’ occurring in the 
expression ‘‘in lieu of proceeding by distress and salo”. In other words, the 
clause ‘‘in lieu of proceeding by distress and sale’? and the clause ‘‘or in case 
of failure to realise by so proceeding the whole or any part of any amount 
recoverable under the provisions of Chapter VIII’’ are not to be read disjunctive- 
ly as Mr. Albal says. They are to be read in a, connected way. (That being 
so, upon a proper construction of s. 164, we are of the view that the words ‘‘dis- 
treas and sale’? which occur in the expression ‘tin lieu of proceeding by dis- 
tress and sale” in a. 164 relate to distress and sals under Chap. VIII of the 
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Act. They have no relation to distress and sale dealt with under Chap. VII 
of the Act. 


On this point Mr. Albal invited our attention to a decision of this Court in 


the case of Bhusawal Municipality v. Hindustan Construction Company, Bom- 


bay'. It was held by Mr. Justice Wassoodew in that case that s. 203 of the 
Bombay Municipal Boroughs Act, 1925, provided an alternative remedy, to 
make recovery of municipal dues by a suit. Mr. Justice Wassoodew stated 
that according to the first part.of s. 203 of the Bombay Municipal Boroughs 
Act, 1925, the said alternative remedy, vis. the remedy by way of suit, could 
be adopted ‘in lieu of any process of recovery allowed by or under the Act,’ 
provided the person sued ‘was liable to pay’. There are more reasons than 
one, why this decision would not avail the plaintiff municipality. In the first 
Place, as I have said, there is no provision in part (5) of Chap. VII of the 
Act, which is the only part relating to octroi and tolls, which makes a person, 
who introduces an article into the octroi limits of a municipal district, liable 
to pay. Therefore, unless there is a provision in the Act which makes a per- 
gon sued liable to pay, that person cannot be sued. Then, again, and this is 
important, Bhusawal Municipality v. Hindustan Construction Company, 
Bombay, was not a case under the Bombay District Municipal Act, 1901, but 
it was a case under the Bombay Municipal Boroughs Act, 1925. Now, if we 
turn to s. 203 of the Bombay Municipal Boroughs Act, 1925, and compare the 
language of that section, with the language of s. 164 of the Bombay District 
Municipal Act, 1901, we would find a substantial and fundamental difference 
between the language of the two sections. Section 208 of the Bombay Municipal 
Boroughs Act, 1925, provides: 

“In lieu of any process of recovery allowed by or under this Act or in case of failure 
to realise by such process the whole or any part of any amount recoverable under the 
provisions of Chapter VII, or of any compensation, expenses, charges or damages pay- 
able under this Act, it shall, bẹ lawful for a municipality to sue in any Court of com- 
petent jurisdiction the person Hable to pay the same.” 

Now, if we turn to s. 164 of the Bombay District Municipal Act, 1901, the 
section provides: 

“In lieu of proceeding by distress and sale, or in: case of failure to realise by so 
proceeding the whole or any part of any amount recoverable under the provisions of 
Chapter VII, etc., etc.” 

The important words which find place in s. 203 of the Bombay Municipal 
Boroughs Act, 1925, and which are significantly absent in s. 164 of the Bom- 
bay District Municipal Act,: 1901, are ‘‘by or under this Act”. If, for im- 
stance, s. 164 had read as follows: ‘‘In lieu of proceeding by distress and 
sale allowed by or under this Act, ete., etc.,’’ then Mr. Albal would have been 
right in his contention, and he would also have been right in relying upon the 
above mentioned case in support of his contention, that the words ‘‘distreas 
and sale’’ would relate not merely to distress and sale provided under Chap. 
VIII, but also to distress and sale provided under Chap. VII of the Act. But 
the Legislature while enacting s. 164 of the Bombay District Municipal Act, 
1901, did not use.the significant words ‘‘by or under this Act” after the 
words ‘‘distress and sale’. Instead, while dealing with a case of failure to 
realise the whole or any part of the amount of octroi, they dealt with a case 
of failure under Chap.-VIII of the Act, clearly indicating thereby that when 
they used the words ‘‘distress and sale’’ in the opening part of s. 164, they 
intended to refer to distress and sale under Chap. VIII of the Act. Then, 
again, if we turn to 8. 82, sub-s: (1); cl. (a) of the Act, it provides ‘‘When any 
amount, which, by or ‘tinder any provisions of this Act, is declared to be re- 
coyerdble in the manner provided by this Chapter, etc., ete.” Here again, 
the ‘important words ‘‘by or under any provisions of this Act’’ are to be found. 
I have, already stated above that such words, namely the Words ‘‘by or under 
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‘any provisions: ofthis Act”, are not to be found aftér the words ‘‘distresas and 
sale” in s. 164 of the Act. Clearly, therefore, when the Legislature used the 
«words ‘‘distresa and sale’’ while enacting s. 164, they did not intend to refer to 
““distreaa and sale’* under Ghap. VII of-the Act. - 

- For the aforesaid’ reasons, we are of the view that. the learned Judge was 
right in coming to the conclusion that if a person who introduces an 
upon which octroi is leviable, into the octroi limits of-a municipal district, from 
beyond those limits, refuses to pay the octroi, there is no provision in the Act 
which would make him civilly liable for the recovery of the amount from him. 
In these circumstances, the learned Judge was also right in dismissing the suit. 

Civil’ Revisional Application No. 1454 of 1956 accordingly fails and is re- 
jected without any order as to costa. 

For.the reasons stated above, Civil Revisional Applications Nos. 1455 and 
1467 of 1956 are also rejected. Civil Revisional Application No. 1456 of 1958 
ia rejectéd without any order as to costs, while Civil Revisional Application 
No. 1457 of 1966 is rejected with costs. 

os “Applications rejected. 


Before Mr. Justice Vyas and Mr. Justice -Tambe. 
SHAM KEKHUSHRU v. N. P. SHAH.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVI of 1948); Secs. 10, dis: 
70(f) and (h)—Tenent tendering amount under s. 35(1): to obtain relief against for- 
feiture—Applcation made by tenant under s. 10 to Mamlatder for refund of excess 
amount tendered under s. 25(1)}—Whether Mamlatdar has jurisdiction to decide such 
. The Mamlatdar has no jurisdiction under s. 10 of the Bombay Tenancy and Agri- 

aN cultural Lands Act, 1948, to decide a tenant’s application for the refund of a portion 
are ees eet nn A rg err 

N ing relief against forfeiture. 


Tux facts appear in the judgment. 


K; H. Bush, A. A. Risvi and E.A. Sethna, for the petitioner. 
0. d. Jathar for H. B. Gokhale, for- ‘respondent No. 2. 


NA J. This is an application made by the petitioner Sham ae 
‘under art. 227 of the Constitution ef India wherein the petitioner has prayed 
‘for the petog aside of the order. made by. the Bombay Revenue Tribunal on 
November 22, 1967. 

This application raises an interesting point under the Bombay Tenancy’ = 
Agricultural Lands ‘Act, 1948.. The point is: Has the Mamlatdar got juris- 
diction under s: 10 of-the Act to decide a tenant’s application for thé refund 
of the excess amount. if any tendered’ by. him to the landlord under s. 25(1) for 
obtaining relief against - forfeiture? This. point arises in the cone cir- 


cumstances : 

The petitioner- -landlord filed_an application’ on- “October 11, 1954) for ej 
opponent No. 2, who was his tenant, from~8.’ Nos. 285, 289, 290 and 297 of 
lage Bakrol situated in the District of Baroda. The "ejectment was sought ae 
the landlord upon the ground that opponertt No. 2 had committed three defaults 
ih the payment of rent and the defaults alleged to have been committed by the. 
tenant were in respect of the years 1961-52, 1952-53 and 1953-54. A notive termi- 
nating the tenancy of opponent No. 2 was duly given by the petitioner-landlord. 
‘On May 80, 1955, the Mamlatdar rejected the application of the landlord as he 
-held that the defaults for the three years alleged by ‘the landlord were not 
proved. From this order of the Mamlatdar the landlord appealed to the Prant 
Qfficer. ‘The Prant Officer held that the three -defaults in the payment of rent, 


-*Deoided, July 15, 1958+ “Bpectal- Civil Application - -No. 416 of 1958,- 
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which were alleged by the landlord, were established in this case and accord- 
ingly he allowed the appeal of the landlord and passed an order for ejectment 
against the tenant. This order was passed on August 18, 1955. It may be 
noted at. this stage that the petitioner’s case is that the contractual rent for. 
the aforesaid lands which the tenant had agreed to pay to him was Rs. 501 
per year. On the other hand, the case of opponent No. 2 is that the contractual 
rent was Rs. 825 per year. The Prant Officer who heard the appeal of the peti- 
tioner-landlord held that even on the assumption that the contractual rent was 
Rs. 325 per year, the defaults in the payment of rent for the years 1951-52, 
1952-53 and 1958-54 had been. established by the landlord. It was upon this 
finding which he arrived at that the Prant Officer passed an order directing 
the ejectment of the tenant from the lands of the petitioner. From the afore- 
said order of the Prant Officer opponent No. 2 went in revision before the 
Revenue Tribunal. The Revenue Tribunal accepted the finding of the Prant 
Officer to the effect that the defaults alleged by the landlord were proved. It 
is to be noted, however, that when the matter was pending before the Tribunal, 
opponent No. 2 asked "for relief against forfeiture. He agreed that the con- 
tractual rent for the survey numbers in question was Rs. 501 per year and he 
agreed to pay all the arrears of rent at that rate. On June 4, 1956, the Tribu- 
nal ordered that relief against forfeiture be granted to opponent No. 2 upon 
his paying the rent at the rate of Ra. 501 per year till the end of 1955-56. On 
June 12, 1956, opponent No. 2 paid the amount of Rs. 2,505, that is to say, all 
the arrears of rent up to date at the rate of Es. 501 per year. Two days there- , 
after, on June 14, 1956, opponent No. 2 applied to the Mamlatdar under s. 12 
of the Act, as it stood before amendment, for determination of the reasonable 
rent. To that application the petitioner-landlord filed his objections, wherein 
he contended that such an application was not tenable. Thereafter on Octo- 
ber 25, 1956, opponent No. 2 filed another application, which was an application 
under s. 10 of the Act, claiming refund of a part of the amount tendered by 
him under s. 25(1) of the Act. It may be noted that the Amending Act came 
into force on August 1, 1956, with the result that upon that date the old s. 12 
stood deleted from the statute book. On October 31, 1956, the Mamlatdar reject- 
ed both the applications which were made by opponent No. 2, viz, the appli- 
cation under s. 12 and also the application under s. 10 of the Act. The appli- 
cation under s. 12 was rejected upon the ground that with effect from August 1, 
-1956, s. 12 had been deleted from the statute book. The application under 
s. 10 of the Act was rejected by the Mamlatdar in view of the fact that oppo- 
hent No. 2, consequent upon the Tribunal’s order, had voluntarily paid up all 
the arrears of rent at the agreed rate of Rs. 501 per year. From the aforesaid 
order of the Mamlatdar dated October 31, 1956, rejecting both the applications 
of opponent No. 2, opponent No. 2 appealed to the Prant Officer. The Prant 
Officer dismissed. the appeal on March 27, 1957: Thereupon opponent No. 2 
went in revision before. the Tribunal and ‘by an order made on November 22, 
1967, the Tribunal remanded the case to the Mamlatdar, directing the Mamlat- 
dar to determine the reasonable rent for the survey numbers concerned under 
s. 12 of the Act as it stood before amendment and algo to hear and decide the 
application of oppénent No. 2 made by him under s. 10 of the Act. It is this 
order made by the Tribunal on November 22, 1957, which is challenged by the 
' petitioner in this application. 

‘Now, at the outset, the learned advocate Mr. Gokhale appearing for oppo- 
nent No. 2 raised a preliminary objection to the maintainability of this appli- 
cation. Mr. Gokhale said that the Tribunal by its order of remand -dated 
November 22, 1957, did not pass any final order. The rights of the parties 
were not affected by reason of that order. -All that the Tribunal had done was 
to direct the Mamlatdar to determine the reasonable rent and to decide the 
application of opponent No. 2 made under s. 10 of the Act. Mr. Gokhale con- 
tended that unless the Mamlatdar had determined. the reaSonable rent and had 
decided the application of opponent No. 2 for refund* under s.:10, no question 
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would arise of the rights of the parties being affected and therefore the present 
application of the petitioner-landlord was not tenable. 


We are unable to uphold Mr. Gokhale’s preliminary objection. By the order 
of remand passed by the Tribunal the rights of the parties are affected, in that 
the Tribunal has laid down a principle which the Mamlatdar would follow. 
Upon the principle so laid down by the Tribunal the Mamlatdar would merely 
make arithmetical calculations, ie, he would determine the rent under s. 12 
as directed by the Tribunal, would deduct the amount of the said rent from 
the amount tendered by opponent No. 2 under s. 25(1) for obtaining relief 
against forfeiture and would direct refund of the balance by the landlord. The 
Prant Officer, upon the facts of the cage, took the view that since opponent No. 2 
had voluntarily tendered the amount under s. 25(1) of the Act to obtain relief 
against forfeiture, this could not be said to a case of recovery of 
exceas amount by the landlord and therefore no question could arise of oppo- 
nent No. 2 legitimately claiming a refund. The Tribunal did not accept that 
view and held that merely because the agreed rent was tendered to the land- 
lord under s, 25(1) it could not be said that ‘‘the landlord had not recovered 
the rent so as to bring him within the mischief of sec. 10’’. It is this principle 
laid down by the Tribunal by its remand order which affects the rights of the 
parties and which is challenged by the landlord by this petition. In these cir- 
cumstances, the preliminary objection taken by the learned advocate Mr. Gokhale 
must be rejected. 

Mr. Gokhale says that since s. 12 of the Act stood deleted from the statute 
book with effect from August 1, 1956, the Mamiatdar could now determine com- 
petently only the rent under a. 9 of the Act and not reasonable rent under a. 12. 
It is to be noted that opponent No. 2 had applied for determination of reason- 
able rent under s. 12 on June 14, 1956, ie., before the Amended Act came 
into force on August 1, 1956. In other worda, he had already instituted a legal 
proceeding viz, an application under s. 12 in respect of his right to have 
reasonable rent determined. That legal proceeding was pending on August 1, 
1956, the date upon which the Amended Act came into foree. Under s. 89(2) 
OIGO of the Act that proceeding was saved and therefore the application 

opponent No. 2 under a. 12 of the old Act could be decided as if s. 9 
of the new Act had not been on the statute book. The remand order of the 
Tribunal directing determination of reasonable rent under s. 12 of the Act, as 
it stood before amendment, is therefore right. It must, however, be pointed 
out that the determination of reasonable rent in this case must be confined to 
a period after June 12, 1956, the date upon which opponent No. 2 tendered the 
amount of Ra. 2,505 under s. 25(1) to obtain relief against forfeiture. Oppo- 
nent No. 2 having tendered the amount under 8. 25(1), no enquiry as to reason- 
able rent for the period preceding the tender is permissible under the Act. 
The Mamlatdar would, therefore, determine the reasonable rent for the period 
subsequent to June 12, 1956, and not prior to it.. 

The next point is whether the Mamlatdar has jurisdiction under s. 10 of the 
Act to decide an application for refund made by a tenant who has tendered 
the amount to the landlord under s. 25(2) to obtain relief against forfeiture. 
The learned advocate Mr. Buch for the petitioner-landlord says that the Mam- 
latdar has no jurisdiction under the Act to decide such an application, whereas 
the learned advocate Mr. Gokhale for opponent No. 2 says that under s. 10 it 
is competent to the Mamlatdar to decide such an application and determine 
the amount of refund. In our view, upon examination of the language of s. 10, 
s. 25(1) and s. 70, cla. (f) and (A), of the Act, Mr. Buch’s contention appears 
ta. be correct and must be upheld. It would be appropriate at this stage to set 
out the provisions of s. 10. Section 10 provides: - 

“It any landlord recovers rent from any tenant in contravention of the provisions 
of ss. 8, 9, 2A or 9C, he’shall forthwith refund the excess amount recovered to the tenant 
and shall be liable to pay such compensation to the tenant as may be determined by 
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the Mamlatdar in this behalf and shall also be Hable to such penalty as may be pre- 
scribed by rules made under this Act” 


‘Tt is significant to note that the Legislature has coupled ‘‘refund’’ with cdo 
‘pensation’’ and ‘‘penalty’’ while enacting s. 10. Now, coupling of ‘‘comper- 
‘gation’’ and ‘‘penalty’’ with ‘‘refund’’ in s. 10 would show that when the Legis- 
lature used the expression ‘‘recovers rent’? in s. 10, it contemplated recoyery 
of rent by the landlord in a manner contrary to law or otherwise improper or 
objectionable. I£ the recovery of rent by the landlord is in order and does not 
‘offend against any provision of law, no question can possibly arise of compen- 
sation and penalty in respect of the said recovery. A Bope for compensation 
and penalty could only arise when something which is not right, something 
«Which offends against the provisions of law, is done by a person. Now, when a 
“tenant tenders the amount under s. 25(1) and when the landlord accepts it, the 
‘acceptance is in conformity with the law; it is not an improper or offensive 
‘recovery. In other words, in our view, it- is not recovery which would fall 
ynder s. 10 of the Act. Therefore, when a tenant has tendered the amount 
under s. 25(1) to obtain relief against forfeiture, no subsequent application by 
him for the refund of a portion of that amount can De under s. 10 of the Act. 


_ Then, again, we have no doubt that the expression ‘ ‘as may be determined by 
.the Mamlatdar’’ which is used in s. 10 of the Act, is used in relation to ‘‘com- 
pensation’’ and not in relation to ‘‘refund’’. This becomes clear upon a perusal 
of cls. (f) and (A) of s. 70. Now, whatever jurisdiction the Mamlatdat has 
‘ander the Act to decide the various matters and questions falling under the 
“Act, it is derived from s. 70 of the Act. Clause (f) of s. 70 provides that for 
‘the’ purposes of the Act it shall be the duty and function of the Mamlatdar to 
‘determine the amount of compensation under s. 10 for contravention of ss. - 
9, 9A and‘9C. Clause (A) provides that it shall be the duty and function o 
the’ Mamlatdar to determine the amount to'be refunded to a tenant 
ynder s. 13(5). It is thus clear from the provisions of els. (f) a (h) of s. 70 
that the only applications under s. 10 which the Mamlatdar has jurisdiction 
‘ander the Act to hear and decide are applications claiming compensation for 
ithe contravention of ss. 8, 9, 9A and 9C of the Act. I have mentioned above 
‘that s. 10 consists of ‘three elements, viz., the elements of refund, compensation 
‘anid penalty. It is impossible to believe that while referring to s. 10 while 
enacting cl. (f) of s. 70, the Legislature did-not have Before its mind all the 
‘elements of s. 10; and yet when‘it came to ‘enacting cl. (f) the Legislature pur- 
‘posely omitted the words ‘‘refund’’ and ‘‘penalty’’ and. used only the word 
‘‘compensation’’, If the intention of the Legislature was to confer jurisdiction 
“upon the Mamlatdar to hear ‘and decide applications for refund made under 
8.10 of the Act, we have no doubt that alongside the word ‘‘compensation’’ 
.the Legislature would have used the word ‘‘refund’’ also-in cl. (f) of s. 70. 
‘The Legislature did not do so and herein lies a clear clue to the intention of 
the Legislature upon the question of conferring jurisdiction upon the Mamlat- 
dar so far as an application for refund under s. 10 is concerned. In our view, 
-the ‘Legislature did not intend to confer jurisdiction upon the Mamlatdar to 
-antertain and decide an application for refund under s. 10. Then again, if we 
turn to cl. (A) of s. 70, it would be clear that the only applications for réfund 
‘which the Mamlatdar is given jurisdiction to hear and decide are applications 
ifor refund under s. 18(5) of the Act. In el. (A), which is a clause specifically 
‘dealing with applications for refund, the Legislature omitted a reference to 
.8. 10. . The learned advocate Mr. Jathar appearing for Mr. Gokhale says that 
:8. 70 of the Act is not comprehensive or-exhaustive and, therefore, even if the 
„expression ‘‘refound’’ does not find place in el. (f) of s. 70 and even if -s. 10 
does not find place in cl. (A) .of s. 70, it would be competent to the Mamliatdar 
_to.decide an application. made by a tenant for refund under s. 10.. Mr. Jathar 
“has invitéd our attention to the provisions of s. 29, subs, (3) and has contend- 
‘ed that under this sub-section the Act has cast a duty upon the Mamlatdar to 
‘hold an eriquiry and pas# ‘an appropriate order in the matter of delivering poa- 
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session either to the Jandlord-or to.the tenant as the case may be.. Mr. Jathar- 
- says that although such a jurisdiction is conferred by the Act upon the Mam- 
latdar under s8. 29 (3), there is no reference fo s. 29 in s. 70. Therefore, says 
Mr, Jathar, s. 70 is not a comprehensive section, laying down all the duties of 
the Mamlatdar under the Act. We have examined this contention of Mr. Jathar,. 
but we are unable to see substance in it. Mr. Jathar. has probably overlooked 
cL (n) of s. 70. Clause (n) provides that for the purposes of the Act it shall. 
be the duty and function to be performed by the Mamlatdar to take measures 
for putting the tenant or landlord or the agricultural labourer or artisan or 
person carrying on an allied pursuit into the possession of the land or dwelling 
ibe under the Act. There is no doubt that when the Legislature enacted 
cl. () of s. 70, it was clearly conferring jurisdiction upon the Mamlatdar to 
decide questions of handing over possession to the tenant or the landlord as 
the case may be. In our view, the fact that the Legislature, while conferring 
jurisdiction under cL (f) of s. 70 upon the Mamlatdar to determine certain 
applications made under s. 10, did not refer to applications for refund and the 
further fact that while conferring jurisdiction upon the Mamlatdar under 
cL (A) of s. 70 the Legislature referred only to applications for refund made 
under a. 18(5) would clearly show that the Legislature did not intend to confer 
any jurisdiction upon the’Mamlatdar to decide the question of refund agitated 
by a tenant under-s. 10. That being so, the present application made by oppo” 
nent No. 2 under s. 10, claiming refund of a portion of the amount tendered 
by him for claiming relief against forfeiture under s. 25(1), would not be 
competent, 

Then again, there is another reason -why ‘opponent: No. 2 cannot invoke the 
assistance of s. 10 in. this case for claiming refund of a portion of the amount 
tendered by him under s. 25(7). Unless opponent No. 2 is able to establish in 
the first place that: this is a case in which the landlord had recovered rent from 
him, the provisions of a. 10 cannot: assist him. In: order that the provisions of 
& 10 can come into operation, it must first be establiahed that the landlord had 
recovered rent from a tenant. Now, in this case, ‘as I have mentioned above, 
opponent No. 2 tendered the amount of Ra. 2,505 on June 12, 1956, to obtain 
relief against forfeiture. It was-a tender by a person who was a one time tenant 
ef. the landlord, but whose tenancy’ had been terminated and whom the land- 
lord had become entitled to.avict from_the land.: This is clear enough, if we 
turn to the provisions of s. 25(1). It is to be remembered that it was under 
this section that the tender of the amount of Ra, 2, 505. was made by opponent 
No. 2. Section 25(1) provides: . : 

Giese iny: aney of ay Laid Halll by aay aiat  daribedeadl rhe eal Paymin 
of rent and the landlord files any proceeding to eject the tenant, the Mamlatdar shall 
call upon the tenant to tender to the landlord the rent in arrears together with the cost 
of the proceeding, within three months from the date of order, and if the tenant complies 
with such order, the Mamlatdar shall, in Heu of making an order for efectment, pass an 
a ee E E E 
hold the land as if the tenancy had not been terminated:” 


The words italicised above are the important words in s. 25(1). ‘They would 
show that the tender’ which is made under this section is made by a person 
whoes tenancy was terminated for non-payment of rent and whom his landlord 
has become entitled to eject from the land, in other words by a person who had 
ceased to be a tenant. The section speaks of an artificial revival of tenancy, 
which had already come to an end, upon’ a certain event happening, viz., upon 
the tender of a certain amount being made by the one time tenant to the owner 
of the land. In these circumstances, it is impossible to say that when the amount 
of Rs. 2,505-was tendered by opponent No. 2 and was made over to the peti- 
tioner, the petitioner recovered rent from his tenant within the meaning of 
a. 10 of the Act. For these reasons also we are of the view that a recourse to 
s. 10 of the Act cannot avail opponent No. 2. 

Apart from what has been stated above, it is clear in this case that if oppo- 
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nent No. 2 had not tendered the amount of Ra. 2,505 to be paid over to the 
petitioner, he would not have obtained the relief against forfeiture. His 
tenancy had been terminated by the landlord giving him a notice under the 
Act and the landlord had become entitled to an order of ejectment, which thé 
Court would have passed, but’ for the tender of the amount. His tenancy 
which had been terminated would not have been revived, but for the tendey of 
the amount. In these circumstances, to entertain an application from. oppo- 
nent No. 2 for the refund of a portion of the amount tendered by him under 
s. 25(1) would be permitting him to approbate and reprobate at the same time. 
We cannot allow this in the absence of a specific provision to that effect in 
the Act. He cannot expect to retain the benefit of relief against forfei 
obtained by him under s. 25(1), and at the same time ask for the refund o 
a portion of the amount tendered by him. We are referring to this aspect of 
the case quite independently of what has been stated above. 


In the result, the application of opponent No. 2 made by him for refund 
under s. 10 of the Act fails and is rejected. The case shall be remanded to 
the Mamlatdar for determination of the reasonable rent, bearing in mind the 
provisions of ss. 8 and 9 of the Act, for the period after June 12, 1958. So far 
as the question of costs is concerned, opponent No. 2 will bear his own costa 
as also the petitioner’s costs of this application. , 

Order acoordingly. 


Before Mr, Justice Vyas and Mr. Justice Tambe. 


MARZBAN RUSTOMJI v. KHUSHALBHAI PITAMBAR.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 31B(1), 31— 
Termination of tenancy with dissection of lands originally leased owt to tenant whe- 
ther permissible under Act—Whether notice of termination of tenancy can relate to 
a part of property leased end sought to be possessed or must relate to the entire 
Under s. 31B(1) of the Bombay Tenancy and Agricultural Lands Act, 1948, a tenan- 
cy can be terminated in such a way as would result in a landlord getting back pos- 
session of only a part of the ‘land leased out to the tenant A notice given under 
s. 31 of the Act terminating the tenancy of only a pert of the property leased out, 

of which part the possession is sought by the landlord, is a good notice. 

Woodward v. Dudley’, referred to. 


THe facta appear in the judgment. 


N.-C. Shak, for the petitioner. 
I. C. Dalal, with J. B. Nagarsheth, for opponents Nos. 11 to 8. 


Vyas J. This is an application made under art. 227 of the Constitution of 
India by the petitioner Marzban Rustomji, wherein the petitioner has prayed 
for the quashing of an order made by the Bombay Revenue Tribunal on 
February 8, 1958, by which order the Revenue Tribunal confirmed the order 

by the Prant Officer on October 21, 1957. The circumstances under 
which this application arises may be briefly stated: 

The petitioner-landlord let out his lands, comprising two survey numbers, 
being 8. No. 409 admeasuring 7 acres 12 gunthas and 8. No. 410/2 admeasuring 
2 acres 25 gunthas, of Olpad, to opponents Nos. 1, > and 3 under a registered 
lease dated August 18, 1942. On December 20, 1956, the petitioner served 
opponents Nos. 1, 2 and 3 with a notice under s. 81 of the Tenancy Act, asking 
the opponents to quit S8. No. 410/2. The ground upon which the petitioner 
required the opponents to hand over possession of 8. Ne. 410/2 to him was 


“Decided, July 28, 1958. Special Civil 1 [1954] 1 All E.R. 559. 
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that he (the petitioner) bona fide required possession of the said land for per- 
sonal cultivation. After serving opponents Nos. 1, 2 and 3 with notice in 
respect of 8. No. 410/2 only as stated above; the petitioner made an applica- 
tion in April 1957, under s. 29(2) of the Act, to the Mamlatdar for obtaining 
Possession of the land in respect of which he had given the notice. The Extra 
Avgl Karkun, Olpad, who heard the application of the petitioner -landlord, ob- 
.served in the course of his order that the notice which was given by the peti- 
tioner-landlord to his tenants was not in respect of both the survey numbers, 
vix., S. No. 409 and 8. No. 410/2, but that the notice related only to 8. No. 410/2, 
admeasuring 2 acres 25 gunthas, and that, therefore, at beat the possession of 
only half the said 8. No. 410/2, i.e., possesion of only half of 2 acres 25 gun- 
thas could be awarded to the-landlord, and that if that be done, there would 
result a fragmentation of land which would be contrary to law, and in that 
view of the matter the Extra Aval Karkun dismissed the application of the 
petitioner-landlord. From that order the petitioner-landlord went in appeal 
before the Prant Officer, and the Prant Officer by an order made on October 
21, 1967, dismissed the appeal and confirmed the order of the Extra Aval 
Karkun. From that order of the Prant Officer the petitioner-landlord went 
before the Bombay Revenue Tribunal by way of a revisional application and 
the Tribunal by an order made by them on February 3, 1958, rejected the said 
revisional application of the ‘landlerd. It is from that order of the Revenue 
Tribunal that the landlord, feeling aggrieved, has approached this Court under 
art, 227 of the Constitution. 


Now, in our view, the conclusion of the Extra Aval Karkun that if the land- 
lord’s application for possession of 8. No. 410/2 be allowed, there would be a 
violation of the provisions of law contained in a. 81B(1) of the Tenancy Act 
is clearly erroneous. It is difficult to understand why the Extra Aval Karkun 
took the view that although the landlord asked for possession of the entire 
S. No. 410/2 he could be awarded possession of only half of that survey num- 
ber, Le., possession of only half of 2 acres and 25 gunthas. The learned advo- 
cate Mr. Dalal appearing for the tenants in this case has not been able to point 
out to us any provision of law in the Tenancy Act, pursuant to which the Extra 
Aval Karkun could validly hold that although the landlord had asked for posses- 
sion of the entire S. No. 410/2 he could only be entitled at best to possession of 
half of that survey number. If we turn to the relevant provision of law con- 
tained in sub-a. (1) of s. 31B, the law only lays down that a tenancy in no 
case shall be terminated in such a way as will result in leaving with a tenant, 
after termination, leas than half the area of the land leased to him. Now, in 
this case, it is to be borne in mind that the lease under which the petitioner 
leased ont his lands to the tenants was only one transaction. There were no 
two distinct leases although the lands leased out were two survey numbers. 
The transaction was one, although the subject-matter of the transaction was 
lands more than one. Bearing this position in mind, namely, that the lands 
leased out by the petitioner-landlord to the tenants admeasured 7 acres 12 gun- 
thas plus 2 acres 25 gunthas, ie., in all 9 acres 37 gunthas, it is necessary to 
remember that even if the possession of the entire 8. No. 410/2 admeasuring 
2 acres 25 gunthas has to be returned by the tenants to the petitioner-landlord, 
even so the tenants would continue to remain in possession of much more than 
half of the lands originally leased out to them. They would still have the 
possession of 7 acres 12 gunthas out of 9 acres 37 gunthas of lands that were 
leased out to them. That being so, it is difficult to understand how it could 
be validly contended that the provisions of law contained in subs. (1) of 
a. 31B of the Act would be violated by handing over possession of the entire 
S. No. 410/2 to the petitioner-landlord. 

The learned advocate Mr. Dalal appearing for the tenants contends that it 
is not known whether the notice which was given by the petitioner-landlord 
to the tenants referred only to S. No. 410/2 or referred only to 8. No. 409 
or referred to both S. No. 410/2 and 8. No. 409; and, says Mr. Dalal, if the 
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supe melee oiy oe No. 409, then, if the posseasion/of S. No. 409 is to bè 
given back by- the tenants to the petitioner-landlord, less than half of the lands. 
leased out to the-tenants would thereafter remain in the possession: of. the. 
tenants. Of*course, Mr. Dalal would be right, if we were,to act on: the as- 
sumption that the notice-given-by the landlord to the tenants was a notice in. 
relation +o 8..No. 409: Survey No. 409 admeasures 7 acres 12 gurithas på 
therefore if that survey number is to be handed over by the tenants to 
landlord, what would thereafter remain in the possession of the tenants would 
be only 8. No. 410/2 admeasuring 2 acrés 25 gunthas, and obviously, :on the 
very face of things, 2 acres 25 gunthas would be much léss than half of 9 acres 
87..gunthas. But this contention of Mr. Dalal rests entirely. upon the assump- 
tion made. by him that the, notice given by the landlord to the tenants might be 
a notice in relation to-8. No.-409 only and not in relation to 8. No. 410/2; and 
for this assumption we find no justification on. the record., It is true: that the 

Revenue Tribunal: has pointed out in the course of its order that‘ the 
notice itself has- not been produced in the-lower:Courts nor “is a copy of it 
placed on the record-even now. However, if-we turn to the order passed by 
the Extra Aval Karkun, whoes Court was the tirs- Court to deal with: this 
matter in the first instance, it would appear that in-the proceedings before 
him a reference -was made to a notice which-rélated only to S: No: 410/7 ad- 
measuring 2 acrea 25 gunthas: Thins whet.the xia Aval Kankan oherted 
in the course of his order:—_ aah E ; poe 

Sin applicat ling Sob di. a aoii io the cornar ede D. wa 
peasuring 7 acres 12 gunthas, for handing ever the possession. He has-only giver motice 
for the land. of 8. No. 410/2 admeasuring 2 acros 25 gunthas and hence be is not en» 
titled for getting possession of S. No. 49 admeasuring’7 acres }2 gunthes.” WF, 
If. we turn-to the örder made by the Prant Offcer`in this cass, once ‘again it. 
would appear that he referred to a notice which related to 8. No. ane The 
Prani Oliver mys i tug conrss.of his urdai 

"Inthe notice wider ». St the applicant bad felled t mention B. No. 400- and” thers! 
fore: the: lower Court had dismissed ‘his application” ` 
Tt maybe, as the Bombay Revenué Tribunal hia ‘beer'véd in'the course of is 
order, that no notice was brought on the record of the case before any Court. 
But even’ so, we have got before us, in this proceeding ‘under art. 227 of the 
Constitution, a finding of fact recorded by the Extra Aval Karkun and con- 
firmed by the final fact finding authority, namely, the Prant Officer, the find- 
ing’ being to the effect that the notice which was given by the landlord to the 
tenants related only to 8. No. 410/2 and that it did not relate to 8: No. 409° 
The’ finding may be an‘errondous finding. Nevertheless, it is a finding of fact 
and; therefore, in. the exercise of dur jurisdiction -under art. 227 of the Cohsti- 
tution, it would not be open to us to go behind that finding and take the -view, 
which the learned advocate Mr. -Dalal is contending for,-that the notice might 
be a notice relating tò S. No. 409 only and not relating to 8. No. 410/2.. 

The next point which Mr. Dalal Has sought to make before us is that it is 
well settled that a tenancy cannot be dissectéd. What Mr. Dalal means by 
this contention is that a tenancy cannot be kept intact in reapect of a part 
of-the land leased out and cahziot be terminated in respect of the- other part 
of the land leased out. In effect, what Mr. Dalal contends is that the -petitioner- 
lartdlord could either get possession of both the S, Nos. 409 and 410/2 or could 
get possession of neither of them: We have considered this contention of 
Mr. Dalal, but we are unable to see force in it. “In our view, termination of 
tenancy,. with the dissection of lands originally leased out to the tenanta, is 
made expressly- clear in sub-s. (1) of-a. 81B, which provides :— :. . 

“In no case a tenancy shall be terminated-under s. 3i in such-manner as will result 
2 ee ee eo a 
to him.” | 
Itis, therefore, clear in our view 7 that:when the: teats énacted- 8, 8EB ay 
it had in its mind the restoration of possession by a tenant to the landlord; 
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upon the termination.of tenancy, ef-a portion of lands leased out by the land- 
lord to.the tenant. Besides, it is clear- that a lease isa matter of contract. 
There might have been a contract. between the landlord.and thé tenants in this 
‘case that the leasa of 8.-No. 410/2 alone could be terminated. In this con- 
nection it is to be noted, and this is lennt d that no plea was taken by the 
tenants at any stage of the proceedings in. this ‘case that the- tenancy of -one. 
survey number only could not be terminated. 
' i Mr. Dalal has invited our attention to an ee case of Woodward v. 
Dudiey'.. In this case there-was an agreement between a landlord and his two 
tenants in respect of agricultural property which was described in two parcels. 
These two parcels were Jeffries Farm and Langley Lodge Farm. The agree- 
ment was dated September 24, 1928, and by the said agreement the landlord 
let out the above two parcels of land to his tenants A and B. On December 17, 
1952, B died and the probate of his. will was granted to C, his sole executor, 
who remained in possession of the demised property. On "February 5, 1958, 
D’s agents, on behalf of D, gave C a notice to quit which required the deli- 
very of ‘‘land known as Jeffries Farm” and contained no reference to Langley 
Lodge Farm. It was held that the notice referred to part only of the demised 
property and therefore it was a bad notice. Relymg upon this decision 
Mr. Dalal for“the’ tenants ¢ontends that’ as the notice given by the landlord 
im this case referred to only a part of the lands leased out, it was a bad notice. 
this connection, it ia tobe noted,. however, that. by-s., 81B(1), the Tenancy 
ct itself has expressly created a tenancy which could -be terminated in such 
ĝ way as would result. in-a landlord getting back posspasion of. „only a. part of 
the land leased out... I£. the landlord. under the law. contained. in the: Tenancy 
ot could, legitimately ask- for restoration of possession of only a part of the 
roperty leased out to the tenants, then naturally the notice. must, relate-only 
to a part of the property leased out and it cannot relate to the entire property 
lganed- out. - -The present application which -we are. deciding „is an application 
ich raises a point under. tha Tenancy, Act and; therefore, the intention „which 

e Legislature had in view in enacting the Act-must be the- governing. ‘factor 
on the point. of construction whether the notice given ‘by the landlord was a 
good notice or a bad notice. ‘Apart “from this, it is tò be borne in mind that 
the principle laid down by the Hnglish case, which is & principle of common 
law, would be stibject to the contract to the contrary, since leases are matters 
òf contract between the parties; ànd, as I have stated above, the: tenants in 
this vase do not plead, and haye not pleaded at the previous stages ` of the >` pro- 
ceeding, that the contract was that the landlord’ “would-ask for possession either 
of both,the survey numbers or of none of them. In: this view of the matter, 
we cannot accept Mr. Dalal’s contention that the landlord cannot ask for 
Possession of only a part of the lands leased out to the ténants. 
~ I have already stated above that even if the possession of S. No. 410/72 ad- 
measuring 2 acres 25 gunthas be handed over by the tenants to the landlord, 
even so the tenants would continue to be“in possession of 7 acres 12 gunthas, 
which is much more than half of the lands originally leased out to them, the 
lands originally leased out being 9 acres 87 gunthas in area. 

It'is important to bear in mind at this stage that the Courts below have not 
gone into the question whether the requirement of the pétitioner-landlord for 
personal cultivation of 8. No. 41072 is a bona ‘fide requirement or-not. Some- 
how, for reasons which are not clear to us, the Extra Aval Karkun took the 
view that if the possegsion of 8. No. 410/2 were to be given over to the landlord, 
only half the survey number could be given to the landlord and not the en- 
tire survey number, and the Extra Aval Karkun thought that if only half of 
S. No. 410/2 were to be returned to the landlord, there would’ be a fragmenta- ` 
tion which would be contrary to the provision of law. The Prant Officer, on 
appeal; seems to have shared the same view, namely, that only half the 
S. No. 410/2 could be given back to the landlord and not the whole of it. The 
Bombay Revenue Tribunal, who -could not-go into. questions of- fact; c confirmed 
z 1 [1954] 1 AN E.R. B59. o - 
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. the ordérs passed by the Prant Officer and the Extra Aval Karkun. The re- 
_ sult of all this has been that there has been no finding upon a question of fact, 
namely, whether the’ petitioner-landlord bona fide requires poaseasion of 

S. No. 410/2 admeasuring 2 acres 25 gunthas for personal cultivation. j 


In these circumstances, we set aside the order passed by the Revenue Tri- 
bunal and remand the case to the Mamlatdar with a direction that the Mamlat- 
dar shall give a finding on the point raised by the petitioner-landlord, namely, 
that he bona -fide requires possession of the entire 8. No. 410/2 for personal 
cultivation, The Mamlatdar shall decide the case bearing in mind the provi- 
sions of s. 31A of the Act. So far as the question of costs is concerned, the 
costs shall abide by the result. 

Order accordingly. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 

THE ENGINEBRING STAFF UNION v. THH STATE OF BOMBAY.* 

Industrial Disputes Act (XIV of 1947), See. 12(6)—Whether open to Government not to 
refer dispute to adjudication on ground that demands of workers not justified or not 
appropriate in context of times or financial conditions—Statutory satisfaction of Gov- 
ernment whether must be based only on report of Conciliation Officer—Such satis- 
faction arrived at whether a judicial or quasi judicial act—When reasons given by 
Government for not making reference disclose extraneous matter taken into consi- 
deration or reasons disclose failure to consider relevant factor required by law, whe- 
ther in such case Court can compel Government to give proper reasons—Whether 
incumbent on Government to give particulars for reasons giwen—Whether competent 
to Court to make reference where Court ‘satisfied that it should be made. 


Under s. 12(5) of the Industrial Disputes Act, 1947, it is open to Government to 
.consider in eech case whether conciliation has failed and whether the demands of 
the workers are such as required adjudication. Not only when the demands are fri- 
volous, but even if they are not justified, even if they are not appropriate in the 
Context or (ie Cults or b Sie conte of Anentink conditios, ronid be open to 
Government not to refer the disputes to adjudication. 
Section 12(5) of the Industrial Disputes Act, 1947, Maken 46 TE EEE tha 
Government to consider the report of the Conciliation Officer. The section "does not 
provide that the satisfaction ultimately required by the Government is a satisfaction 
that can only be based upon the report of the Conciliation Officer. It would, there- 
fore, be open to Government to rely on other materials, other fects, other statistics 
other than those which appear in the report of the Conciliation Officer. All that is 
relevant and germane to the statutory satisfaction can be availed of by the Govern- 
ment in coming to its conclusion. A i 
The satisfaction that the Government has got to arrive at is not a judicial or quasi 
judicial act. It does not call for any judicial process, although it would be more 
satisfactory if Government were to discuss various matters in the presence of both 
the parties before It came to a particular conclusion. 
‘When reasons are given by Government under a. 12(5) of the Industrial Disputes 
Act, 1947, for not making a reference, and the Court is considering those reasons, if 
the reasons disclose any extraneous matter taken into consideration by the Govern- 
ment, or if they disclose a faflure on the part of the Government to take into con- 
sideration any relevant factor required by law, the Court can say that these reasons 
are not reasons which fall within the ambit of s. 12(5) and compel the Government 
to give proper reasons. . 

*Deolded September 5, 1958. O.0.J. 883 of 1957. ° 

No. 58 of 1958: Miscellaneous Application No. 
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The reasons must disclose the mental process which has resulted in Government 
not being satisfied. The Court will not be concerned with how that mental process 
worked or how the conclusion was arrived at. But Ħ the conclusion is germane to 
the failure on the part of the Government to be satisfied, then the Court cannot ask 
the Government to give particulars for the reasons given so that the particulars 
could be considered and investigated by the Court 

The satisfaction of the Government is a condition precedent to the making of a 
reference under s. 12(5) of the Industrial Disputes Act, 1947, and, therefore, how- 
ever satisfied the Court may be, the Court, on a petition made to it to direct the 
Government to make a reference, cannot place itself in the position of the Govern- 
ment and make a reference by reason of its own satisfaction. 

Firestone T. & R. Co. v. K. P. Krishnan,’ Allcroft v. Lord Bishop of London, Lighton 
v. Lord Bishop of London’ and Associated Provincial Picture House Ld. v. Wednes- 
bury Corporation,’ referred to. 

Tue Engineering Staff Union (petitioners) was a Union registered under 
the Trade Unions Act, 1926, and a majority of the workmen of Messrs. Heatly 
and Gresham Ltd.,cBombay, were its members. In March 1956, the petitioners 
formulated certain demands of the workmen of the company and forwarded 
these to the company by the letter of its Secretary, dated March 27, 1956. As 
the company did not send a reply thereto, the General Secretary of the peti- 
tionera by his letter dated April 6, 1956, requested the Conciliation Officer ap- 
pointed by the State Government under the provisions of the Industrial Dis- 
putes Act, 1947, to take up the demands of the Union in conciliation with a 
view to bringing about an amicable settlement. Between May 8, 1956, and 
September 12, 1956, certain preliminary discussions took place between the 
parties and the Conciliation Officer. Ultimately the Conciliation Officer took 
certain of the demands of the Union in conciliation under the provisions of the 
Act. Several meetings were thereafter held by the Conciliation Officer in 
order to bring about a settlement of the disputes. The conciliation proceed- 
ings, however, did not fructify. 

On April 2, 1957, the Conciliation Officer made his report to the Government 
of Bombay under s. 12(4) of the Act reporting his failure to bring about a 
settlement. By an order dated July 80, 1957, the Government of Bombay in 
exercise of the powers conferred under s. 12(5) of the Act referred to the ad- 
judication of an Industrial Tribunal the disputes with regard to some of the 
demands of the workmen. The Government, however, did not refer for ad- 
judication the disputes with regard to several other demands of the workmen 
giving their reasons therefor. 

On November 18, 1957, the petitioners filed the present petition, praying for 
the issue of a writ of mandamus or any other writ and/or directions and/or 
orders in the nature of the said writ ordering and requiring the State of Bom- 
bay (respondent No. 1) to cancel and withdraw their letter dated August 14, 
1957, whereby the Deputy Secretary to the Government of Bombay, Labour 
and Social Welfare Department, informed the petitioners that the Government 
having considered the report submitted by the Conciliation Officer under 
s. 12(4) of the Industrial Disputes Act had referred certain of the demands 
to an Industrial Tribunal and that as regards the other demands the Govern- 
ment was satisfied. that there was no case for a reference and giving reasons 
therefor. The petitioners further prayed that respondent No. 1 may be direct- 
ed to refer to the adjudication of an Industrial Tribunal the various items of 
dispute forming the subject-matter of the petitioners’ demands, except those 
which had already bean referred by the Government, or in the alternative, at 
least 

“those aspects of the demands which have not been so referred and for the non- 
reference of which proper reasons within the meaning of section 12(5) of the Act 
have not been furnished by Government.” 


1 (1968) 57 Bom. L. R. 1138. 8 [1048] 1 K. B. 223. 
2 [1891] A. O. 688. 
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--The petition was heard by K. T. Desai J. who delusced the following. -judg- 
ment. on August 7, 1958 :— 


_K. T. Dæ J. [His Lordship after stating the facta proceeded]: The | 
principal, contentions urged. by the petitioners are that the reasons given by 
Government for not referring some of thè demands made by the workmen are 
not reasons warranted by the provisions of the Act, that in giving some of 
the reasons the Government has usurped the functions of an Industrial Tribu- 
nal and has in fact adjudicated upon some of the demands and that the Gov- 
ernment has not, in respect of some of, the demands, applied its mind to, the 
matter. 
I will proceed to deal with the various items, dispntes in connection where- 
. with have not. been referred by the Government and the grounds given in 
respect thereof. ` 
Pay Scales: The demand of the Union in ‘connection with pay scales isset 
out in exh. A to the petition. The Union demanded that the existing pay of 
the employees should be revised’ arid adjusted according to the scales set out. 
The Union further demanded that the scales of pay should be made effective 
retrospectively from the date of joming of each employee. The Union dè- 
manded that while giving effect to the new scales of pay’ “adjustment sHould 
be made on a point-to point basis?? taking. into account the service and/or 
experience of the employees ‘prior to their joining: the company and/or their 
age also and that the adjustment should be done in such a papner that’ no 
Junior employee: should receive-basic pay higher than that of ‘any senior em- 
ployee of the same category. It further demanded that, in- the ‘case of ari 
employee whose present pay was leas than the minimum of the seale applicable 
to him, his pay should be first brought’to the minimum of the seale and then 
he should be adjusted, in the scale, the adjustment being effective from: ‘April 1, 
1955:: ` The reason: given by Government for not referring the demand in on- 
wection-with pay scales is as follows: - 
_._iTbe.pay sales in the company compare-favoursbly with those obtaining tn other 
com 5 concerns. in. Bombey.” 
& petitioners contend that -it- is not permissible to the Government to refuse 
a , seferenco on the ground of. the alleged adequacy - -of the existing pay scales. 
They.further contend that there were no pay .scales in the company applicable 
to.a. number of categories of workmen such as store-keepérs, assistant store- 
keepers, fitters and carpenters and that the reason given by Government was 
non-existent as regards such workmen and could not. ‘possibly arise. gut of 
consideration of the report of the Conciliation Officer.- The petitioners further 
contend that in:fact the pay scales offered by the compahy do not compare 
favourably with thoge obtaining in other comparable concerns in Bombay and 
that the Government had committed an error which was apparent on the face 
of the record. It is further urged that the Union.had demanded adjustment 
of pay of various categories of workmen in their respective demanded scales 
of pay and that the company had not offered any adjustment whatsoever even 
in respect of those categories of. workmen in respect of soe they had offered 
some scales of pay. 


Reliance has been placed b the learned counsel for the seine on two 
decisions df this Court. The first decision relied upon is the one given in 
Firestone T. & R. Co. v. K. P. Krishnan’. It is a decision of a division bench 
of this Court, consisting of the Chief Justice and Mr. Justice S. T. Desai. The 
other judgment relied upon is an unreported judgment of Mr. Justice 8. T. 
Desai, in Engineering Mazdoor Sabha v. The State of Bombay.2 In the case of 
Firestone T. & BR. Co. v. K. P. Krishnan, the Government had refused to’ refer 
a disputé under s. 12(5) of the Industrial Disputes Act, on.the ground that the 
workmen had resorted to go-slow tactics.‘ In that case the learned Chief Justice, 


1 tose 57 Bom. L. R. 1138. No. 215 of 1955,° decided by 8. T. Desai J, 
2 (1955) O. O. J. Miscellansous Application on September 28, 1955 (Unrep.). : 
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who delivered the judgment of the appeal Court, observed that under s. 12(6 
of the Act an obligation had been imposed on the Government in connection wi 
making of a reference to an Industrial Tribunal. Section 12(5) of the Industrial 
- Disputes Act runs as follows — 
“12. (5) If, on a consideration of the report referred to in sub-section (4), the 
Government is satisfied that there is a case for reference to a Board, 
Labour Court, Tribunal or National Tribunal, it may make such reference. Where 
the appropriate Government does not miskę such a reference it shall record and 
communicate to the parties concerned its reasons therefor.” 
In dealing with this section, the learned Chief Justice observes as follows 
(p. a es 
“fs Gorena aoib han: ben ghey ‘tha Pon E ia ween. 
bat that power has been coupled with a duty and the duty is that if on a perusal of 
-the report Government is satisfied that there is a case for reference, the duty imposed 
upon it clearly arises and the Government cannot refuse to discharge that duty. In 
that sense, therefore, ‘may’ has the implication of an obligation, an obligation to dis- 
charge a duty which follows upon the satisfaction arrived at on a perusal of the report... 
The next part of sub-a. (5) makes it obligatory upon Government when it does not 
make a reference to record and communicate to the ‘parties concerned its reasons there- 
for. It is perfectly true that the reasons given by Government are not justiciable in 
the sense that the Court will not consider the weight or value or the quality or even 
the adequacy of the reasons, given by Government. But it is equally- clear that. the 
reasons which the Government has to give under this sub-section are reasons connected 
with the perusal of the report and with Government not being satisfied that there is 
a cage for reference. It is because Government is not satisfied that there is a case for 
reference that the duty to refer does -not arise, and what the Legislature required was 
that Government must give reasons why it was not satisfied that there was a case for 
a reference. In our opinion, therefore, the reasons must be connected with the faflure 
on the part of Government to be satisfied that there was no case for reference. It is 
equally clear, that if the reasons had no connection, no bearing and no relevance to 
this ‘question, then they ere not reasons at all contemplated by sub-a. (5), and if there 
are not reasons contemplated by sub-s. (5),-then it would be open to the Court to ask 
,Government to give proper reasons which the law requires under sub-s. (5).” 
Proceeding further, the learned Chief Justice observes as follows (p. 1145) :— 
..therefore in our opinion: the only question we have to consider In this appeal 
and it is a very short question—is whether the reason given by Government for not 
making the‘reference iš a reeson germane to their not being satiafied that there was a 
case for reference... A reason which is not germane to the industrial dispute or is 
-not connected. with the industrial dispute would obviously not be the reason contei- 
-plated by s. 12/5)" « 
cae learned Chief Justice at p. 1146 observes as follows :— 
. ..If the Government took the view that there was no case whatever-on merits, 
sige aaar pienie nip a eal a tae at 
‘the Industrial Court would be wasted by making the reference, that the decision was 
a' foregone one, undoubtedly all these’ considerations would lead to the Government 
“being satisfled that thare was no case for a reference.” 
The appeal Court ih that case confirmed the decision of Mr. Justice Tendol- 
kar who dealt with the matter in the first instance. P te coarse of ee ee 
‘ment, which appears at pp.1189 to 1143 of the same report, Mr. Justice Tendol- 
kar observes at p. 1140 as under :— . 

“Now, in the first instance ft is quite plain that the authority that is,to be satisfied 
“under s. 5 is the Government, and no doubt where the Government gives a reason, the 
‘adequacy or validity of that reason shall not be inquired into by any Court of law, 
provided the reason is germane to the question of making or not making a reference... 
The question, therefare, that I have to determine is whether the reason that has been 
assigned by the Government in this case is germene to the consideration of the question 
of making or not making a reference or wholly extraneous to tt” 


302 . THA BOMBAY LAW BEPORTER. ; _ [VOL. Lam. 


The lower Court as well as the appeal Court held that the reason given by 
Government in that case for not making a reference vis. the workers’ resorting 
to go alow tactics, was not a reason germane to the matter and an order was 
made directing the issue of a writ of mandamus against the State of Bombay , 
to reconsider the question of making or refusing to make a reference under 
s. 12(5) ignoring the fact that there was a slow down and taking into account 
only such reasons as were germane to the question of determining whether a- 
reference should or should not be made. This decision is an authority for the 
proposition that the reason given by Government for not making a reference 
must be germane to the industrial dispute. Im this case observations have 
been made to the effect that if the reason is germane to the matter, then it is 
not open to the Court to enquire into the weight or value or the quality or 
even the adequacy of the reason given by the Government. 
- It is urged by the learned counsel for the petitioners that the remarks of 
‘the learned Chief Justice when he says that the reasons given by the Govern- 
ment are not justiciable in the sense that the Court will not consider the weight 
or value or the quality or even the adequacy of the reasons given by Govern- 
ment are remarks which do not constitute a binding pronouncement on the 
subject. He urges that the remarks made merely show the trend of the mind 
of the learned Chief Justice. He urges that what the Court in that case had 
to consider was whether the reason given by Government for not making a 
reference viz. go slow tactics adopted by the workmen was a valid reason under 
the Act. It was sufficient for the purposes of that case to hold that the reason 
given was clearly not germane to the question of referring or not referring 
the dispute. He urges that in that case the wider question as to whether the 
Court could consider the weight, value or the quality or adequacy of the rea- 
gons given by Government did not directly arise for decision. 

The learned counsel for the petitioners has placed strong reliance upon the 
observations of the House of Lords in the case of Quinn v. Leathem®. At page 
506 the Earl of Halsbury in that case observes as follows :-— 


“...that every judgment must be read as applicable to the particular facts proved, 
or assumed to be proved, since the generality of the expressions which may be found 
there are not intended to be expositions of the whole law, but governed and qualtfied 
by the particular facts of the case in which such expressions are to be found...case Is 
only an authority for what it actually decides. I entirely deny that it can be quoted 
for a proposition that may seam to follow logically from it” 

I am in respectful agreement with these observations. 

The appeal Court in the case of Firestone T. & R. Co. v. K. P. Krishnan 
was dealing with a matter which arose under s. 12(5) of the Act. The Court 
had to consider what meaning should be given to the words ‘‘may refer’’ ap- 
pearing in that section. The Court had also to consider the question in con- 
nection with the reasons that may be given by the Government for not making 
a reference and the power of the Court to interfere in respect of a matter where 
reasons are given by Government. It was not, strictly speaking, necessary for 
the purpose of that case to decide the question about the weight, value, quality 
or adequacy of the reason given in view of the fact that the. Court held that 
the reason given was not germane to the question of making or not making a 
reference. However, the remarks of the learned Chief Justice, when he ob- 
serves that the Court would not consider the weight or value or the quality or 
even the adequacy of the reasons given by Government where the reasons given 
are germane to the matter, represent, if I may say so with respect, a correct 
enunciation of the law on the subject. The Court is not constituted an appel- 
late authority in connection with the decision of the Government and is not 
‘entitled to consider the question of the weight, value, quality or adequacy of 
the reason given by Government which is germane to the matter. 

The unreported decision of Mr. Justice 8. T. Desai, given in’ the case of 
Engineering Maedoor Sabha v. The State of Bombay, òn which a strong 
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Teliance has been placed by the learned counsel for the petitioners, does 
not in any way militate against what is stated above. The dispute in that case 
related to dearness allowance. After the Conciliation Officer made his report 
„under s. 12(€), Government entered into an agreement with the persons in 
management of the company whereunder those in management of the com- 
pany agreed to revise the dearness allowance payable to the monthly rated 
employees whose monthly basic salaries did not exceed Ra. 380 with effect from 
a particular date. This agreement was arrived at without the knowledge and 
behind the back of the Engineering Mazdoor Sabha, the petitioners in that 
case. The Government refused to make a reference of the dispute to an Indus- 
trial Tribunal. The only reason given by Government was as follows :— 

“The management have agreed to revise the dearness allowance payable to the 
monthly rated employees whose monthly besic salaries do not exceed Rs. 330/- at the 
following rate with effect from ist July 1953.” 


Dealing with this case the learned Judge observes as follows :— 

“| ..the whole controversy that has arisen before me is whether the Government has 
given a reason which was relevant or germane to the matter which came up for its 
consideration on the report made by the Conciliation Officer.” 

The learned Judge after discussing the matter further observes as follows :— 

“The conclusion which I have reached is that the reason given by the first respon- 

dent in the order challenged before me is not germane to the matter and was one which 
in a case under s. 12(5) it was not permissible to the first respondent to take into consi- 
deration in declining to make the reference. Therefore, the effect of this is that there 
is no valid reason recorded by the Government and communicated to the parties con- 
cerned for the refusal to make a reference, in the matter of the report made by the 
Conciliation Officer to the Government under s. 12 of the Act” 
This decision also lays down that the question which the Court has to consider 
is whether the reason given is germane to the matter. There are other obser- 
vations made in this judgment which are relied upon by the learned counsel 
for the petitioners, They are as follows:— - 

“It was repeatedly stressed that the Government had gone outside the bounds af 
its sphere of action in a matter arising under s. 12(5) and taken upon itself the functions 
of the Tribunal which was to decide whether dearness allowance should or should not 
ocala Agr There is considerable force in this 


im a case falling under s. 12(5) has to conalder the report af the Conciliation Officer and 
deckie whether there is a case for making a reference. The section itself lays down 
the scope and ambtt of the powers of the Government in any such case.” 

I am in respectful agreement with the observations made as above. It is the 
duty of the Government to examine the matter for the purpose of considering 
whether it should or should not make a reference. It is not the function of 
the Government to adjudicate upon the dispute. It may be that for the pur- 
pose of consjdering whether the Government should refer or should not refer 
a dispute to the Industrial Tribunal the Government may have to evaluate the 
demands, Government may have to consider whether the demands are frivo- 
lous or vexatious, and the Government may have to consider whether the de- 
mands are such that no reasonable Tribunal could be expected to grant them. 
In doing so the Government does not take upon itself the function of the Tri- 
bunal or adjudicate upon the dispute. The adjudication of a dispute by a 
Tribunal would be an adjudication binding on the parties. The decision of 
Government not to refer a dispute to an Industrial Tribunal does not result 
in an adjudication of the dispute. It only leaves the dispute unresolved and 
leaves the parties to their other remedies. 

It is next urged that in not making a reference under s. 12(5) Government 
cannot travel beyond the report made by the Conciliation Officer and that the 
reasons given by Goverhment for not making a reference must be such as can 
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be ‘given only on a perusal and consideration of the report, It iá urged that 
if-any reason is given the basis for which cannot be found in the report, then 
the reahon would be one which it'is not open to the Government to give under 
s. 12(5) of the Act and the decision of Government would be vitiated by reason. 
thereof. Reliance has been- placed by the learned counsel for the petitioners 
on seme of the observations of Mr. Justice 8. T. Desai in the unreported judg- 
ment referred:to above. In the course of his judgment in that case the ieereed 
Judge has observed as follows :— - 

i aT Lapa: Already. obencvad that Atti Pada oa oia a dea aa Bot based 
must have for their basis the report made by the Conciliation Officar. The reason 
ses ay ita VRE wea BAe nieo ea Peine Ge Coreen 
‘He further observes as follows :—- i 

the Government in a can falling unde 32/5) has to onside the repòrt, at the 
Conciliation Officer and decide whether there is a case for making a reference.” 
The Court in that case was concerned with considering whether-the happening ` 
ofan event subsequent to the making of the report, behind the back-of the 
petitioners, could be relied -upon for the purpose of not making a. reference, 
and the Court held that it could not be done. This is not the same thing as . 
paying that the report and nothing but the report can be considered and that 
the reasons which can be given are only those found by a person only on a 
„perusal and consideration of the report. The re pea to be considered. It 
is nowhere provided that it should- constitute the only material from which 
‘Government must derive its reasons. I have on several occasions found that 
‘the report merely sets. out the -disputes between the parties and says that the 
Conciliation Officer inspite of his best efforta has not been able to resolve the 
disputes. “If Government had only to look to the report for its reasons and 
nothing else, a situation may. arise where it would be impossible for Govern- 
-ment to apply its mind to the matter and come to a conclusion one way or 
‘the òthér whether a reference should or should not be made. The mere state- 
ment of the disputes between tha parties and the mere statement that the Con- 
‘ciliation Officer has not been ‘able to resolve the disputes. would not furnish any 
“reagon whatsoever for éither making a reference or for not making a reference. 
‘No doubt, it is- obligatory on the Government to consider the report of the, Con- 
` ciliation Officer „in considering whether to make a reference ‘or not to: make-a 
“reference. But the reasons given by Government for not making -a- reference 
' „need not be drawn only from what is stated in the report. i 


There is-an unre] bored judgment of a division bench o? this Gourt; consist 
ing of Mr. Justice Bavdekar and Mr. J Shah, in: Baroda City Municipal 
Serpanis Union v.. The State of, Bombay*, dealing with fh cage arising under 
-8..12(5) of the Act. In that, case, Government refused to refer the dispute that 
:had arisen for- adjudication by an Industrial Tribunal after considering the 
_Teport: of ‘the’ Congiliation Officer. The reasons given by’ Governthent for not 
doing 80 were as followg— _. 

“(1) The decision af the Municipality. to reduce the, retiring age'from 60 tọ 55 is in 
keeping with the current policy of Government for fixing the retirement age; - 
us (2) The present case is for the, enforcement of contractual conditions and in. such 
cases the matter ‘should be settled through a Civil Court rather than through adjudication 


: (8). The dispute waa raised efter ‘more thag two years ind ft is not proper to refer 
stale cases for adjudication; and ' . 
(4) The dispute is between a.public body, in a merged State area which. has acted 


‘In that case it-waa urged on behalf of the petitioner: that it there was:a primo 


“4 ` (1958) Moation No. 715 on J 13, 1985,{Usrep.). PE I AE re 
“of 1955,- by-Ba Gell A ppisti; IF- way. a ee eee 
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facie case made out by the petitioner, then the Government was under an obli- 
gation to refer the dispute for adjudi¢ation by an Industrial Tribunal. In 
dealing with this argument, Mr. Justice Bavdekar, who delivered the judg- 
“ment of the Court, observes as follows :— 

“The meaning of the words ‘there is a case’ therefore is that there is a case for 
- reference, not only because a prima facie case has been made out, but also because of 
several other reasons which the Government is entitled to take into consideration, as 
they appear to have taken into consideration in the present case. Government may, 
for example, refuse to make a reference in-spite of the fact that the employee has got a 
good case tf the employee comes up—aay after ten-years. There may be other grounds 
upon which the Government may refuse to make a reference in spite of the fact that 
the employee has got a good case. It is unnecessary to go into the various reasons for 
which the Government may refuse to. make a reference. But there is no reason what- 
soever for restricting the discretion which the Government has got only to such cases 
Sass IEA pria GU. ave, AERTS (he Apae of Abe nue. AE MA 
case may be.. 
The learned Judge further observes as follows :— 

“In this case Government have given reasons as they were required by law to do. 


‘The considerations for which they would not make d reference are obviously such as ` 


they could take into consideration in deciding whether a reference should be made or 
not. It is obvious that none of them is irrelevant to the question which the Government 
had to decide viz. whether a reference should be made or should not be made. In that 
case whether we think that the reasons which were given were good in the sense that 
we would have made a reference if the matter had bean left to us is netther here nor 
there. Government having made up their mind that they would not make a reference 
for the reasons which are all relevant for the consideration of the question which was 
before them, it could not be said that the exercise of discretioh was arbitrary.” 

This decision’ also lends support to the conclusion to which I have arrived at. 
The reagons there given by Government were germane to the question whether 
a reference should or should not be made. Some of the reasons given were 
such that they could’ not have been drawn from the report and the report of 
the ‘Conciliation Officer could not be regarded as the only material from which 
the Government had to, find its reasons for not making a reference. ; 

Coming to the facts of the present case, as regards pay scales the reason 
given by Government for not making a reference is that the pay scales in the 
company compared favourably with those obtaining in other comparable con- 
cerns in Bombay., That is a reason germane to the question whether a refe- 
rence should or should not be made-and the Court is not concerned with the 
adequacy of that reason. The mere fact that the pay scales of company did 
not meet all the demands ‘of the Union could not be made a ground for challeng- 
ing the decision of Government in not referring the dispute in relation to pay ` 
scales to the Industrial Tribunal. The statement made by Government that 
the pay scales compare favourably with those- obtaining in other comparable 
concerns does not, in any sense, amount to an adjudication of the dispute bet- 
ween the Union on the one hand and the-company on the other. There is in 
fact no adjudication by the Government in the matter. Government has merely 
evaluated the demand of the Union which it has every right to do in not making 
a reference. It is not possible to say that Government_has in any way exceed- 
ed its powers or functions in giving the aforesaid reason for not making a 
reference in connection with this demand. - 

The next item in respect whereof a complaint-is made is as pou the de- 
mand of the workmen under the heading ‘‘Confirmation’’, The ground given 
by Government in not referring the same is as follows :— 

“The offer made by the company during the conciliation proceedings to make 
employees permanent after six months of continuous service is reasonable.” 
It is urged on behalf of the petitioners that there was no such concrete offer 
whatsoever ‘‘as could be easily ascertained’’ and that the reasbn given was non- 
existent. In the affidavit in reply filed by Shri B. B. Brahmbhat, Deputy 
L:B.—80, 
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Secretary to Government, bour and. Social Welfare Department, dated 
April 25, 1958, it is stated’ as follows :— 

“Governments decision for not referring this demand is based on the Conciliation 
Officer's report and the said reasan is germane to the dispute. I further say that thè 
second respondent company’s offer. to make every employee permanent after completion 
S E onn ee S er ene mee Spon E DT o EAO 
but not in respect of subordinate staff.” AA 
-There was, in fact, an offer made by the company. - The complaint finde is 
that there was no ‘‘conorete offer” such as could be easily ascertained. The 
Conciliation Officer’s report in thik’ connection is as follows :— 

“The management agreed to make every employee permanent after completion of 
6 months continuous service. This was acceptable to the Union only in respect of cleri- 
cal staff. The" Union wanted subordinate .staff, however, to be made permanent after 
completion of 4 months continuous service. The management was not agreeable to this.” 
In view of what is stated in the conciliation report there is no substance in 
this objection. At the hearing before me, the learned counsel for the peti- 
tioners contended that the reason given by ‘Government for not making a refe- 
rence in this conéction amounts to an adjudication of the matter. In my view, 
there is no adjudication by the Government of the dispute that had arisen, in 
‘eonnection with this demand. 

It was, forther urged beforé me that there was non-epplication of the mind 
“by Government ‘in giving’ this reason. In my view, there is no such non- 
application of the mind in giying, this reason. 

The third item eémplained, of relates’ to ‘Provident Fund’. The reason given 
by Government for not peers the matter in connection with provident fund 
is as follows :— 

a Tha demand wi nok prod hy dhal Unio ducing the wadini hoca 
-It is contended on behalf of the petitioners that this statement is totally divorced 
from the facts. The petitioners say that during the conciliation proceedings 
they, at. no time did not press the demand. The report of the Conciliation 
Officer supports them in what they. say. In connection with the demand for 
provident fund, the Conciliation Officer observes as follows :— ; 

“The Union contended that the company was having some kind ‘of provident fund 
for employees since 1st April 1939 and: the initial rate of contribution by an employee 
was 5% of his basic pay‘and the contribution by the company was only:1.2% of an 
-employee’s basic pay. This unequal rate contmued upto 1947. ‘From 1947 to 1950, ‘the 
company’s contribution: was raised to the same level as that of an employee ie. 5% of 
his basic pay for both sides. From 1-4-1950 to 1-2-1956 this rate was raised to 6% of 
basic pay for both sides. Since 1-2-1856 the rate af contribution has been increased to 
@4%: on total emoluments ie. basic pay including dearness allowance. The Union fur- 
„ther contended that provident fund has been in existence in Bombay in various com~ 
panies at the rate of 8.4/3% af basic pay. The Union also contended that as the com- 
pany had no gratuity scheme uptit now, the rate of contribution should be increased to 
10% of the total emoluments from the date of the joining of each employee. The 
management contended that a provident fund has been in existence in' the company 
' since 1939.: For the benefit of those employees who joined prior to 1939, a supplementary 
provident fund was instituted consisting of 15 days’ basic. wages for each completed year 
‘of-service prior to the.date when provident fund came'into ‘being. The rates of contri- 
bution to provident fund varied progressively from time to time, the present rate being 
64% of total emoluments ie. basic plus dearness allowance with an equal conttibution 
by the company: he. company, wes nok prepared to. conker, any change i Sup Heina 
provident fund.” 

‘This clearly indicates- that the Union pressed its'demand for provident fund 
during the course of the conciliation proceédings and that the company was 
‘not prepared to consider ‘any: change in the existing provident -fond. The 
statement made by Goverhment. is clearly erroneous,*and it cannot be made a 
ground for refusing to refer the question relating to’ provident fund fòr adju- 


ad 
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dication by the Industrial Tribunal. ‘It seems, however, that after the conci- 
liation proceedings were over and the Conciliation Officer had made his report, 
the General Secretary of the Union on April 11, 1957, made a representation 
to the Secretary to the Government of Bombay, Labour and Social Welfare 
Department, in connection with the reference of the disputes by Government, 
for gdjudication to an Industrial Tribunal. -In the course of that letter, under 
the heading ‘Provident Fund’, he stated as under :— 

“If our demand for Gratuity is either conceded in toto or referred to adjudication 
in toto without any modification we would not press this demand.” 
The only time when the ‘Union stated that it would not preas the demand for 
provident fund is by this letter. This offer was a conditional offer, the con- 
dition being that the demand for gratuity should be conceded sm toto or referred 
to adjudication ‘‘in toto” without any modification. This demand for gratuity 
was neither conceded # toto nor referred to adjudication im toto without any 
modification as stipulated by the Union. As a matter of fact, Government has 
itself in its letter dated August 14, 1957, whilst giving reasons for not referring 
the demands of the Union under the heading ‘‘ Additional Gratuity” stated 
that the demand was not justified. In my view, whatever other reason might 
be open to Government for not referring the demand’ in eonnection with pro- 
vident fund, the reason as given is not warranted by the facts, and the Govern- 
ment’s decigion not to refer the demand in connection with provident fund 
cannot be justified for the reason stated by Government. Really, that reason 
having no foundation in fect is no reason at all. The'Government would be 
under an obligation to reconsider the matter and if it decides not to refer the 
matter, to give a reason for not doing so which is germane to'the question. 

The fourth item complained of is the item relating to ‘‘ Additional Gratuity’’. 

The reason given by Government for not referring that item is as follows =— | 

“The demand is not justified.” 
The demand in connection with additional gratuity is as follows :— 

“Employees should be given additional gratuity at the rate of one month’s pey for « 
the period from the date of his joining tll the date when Provident Fund with 10% rate 
of contribution by employees and company comes into effect.” 
The Government having declined to refer the question relating to provident 
fund for adjudication, this demand for additional gratuity was liable to meet 
with the same fate inasmuch as the demand was for payment at the rate of one 
month’s pay for the period commencing from the date of an employee’s join- 
ing till the date when provident fund with 10 per cent. rate of contribution by: 
the employees and the company was to come into effect. Under the provident 
fund scheme which was in operation the contribution was at the rate of 64 
per cent. and not at the rate of 10 per cent. It was the demand of the Union 
that it should be at the rate of 10 per cent. The aforesaid demand was not 
referred. The Government, consistently with its decision in not referring the 
question relating to provident fund, could net refer the dispute relating to 
additional gratuity. The question of reference of the dispute as regards pro- 
vident fund is connected with the question of .the reference of the dispute re- 
lating to ‘additional ` gratuity. As the reason given by. Government for not 
referring the demand in connection with, provident fund is not warranted by 
facts and the question of referring the dispute in connection with provident fund 
is again opened up, the question relating to referring the dispute in connection 
with additional gratuity is liable equally to be opened up. and the reasoning 
given in connection with additional gratuity cannot be sustained. Government 
would be under an obligation to consider the question of referring or not re- 
ferring the demand in connection with the additional gratuity 

The next item complained of relates to leave under the headings “Privilege 

Leave”, “(Sick Leave’ and ‘‘General’’.. The ground for not referring the 
dispute relating to privilege leave given by .Government is as follows :— 


\ “The 21 days privilege love per year granted by the company is adequate.” 
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Tt is urged on behalf of the petitioners that this really amounts to an adjudi- 
cation of the matter and that the Government has usurped the functions of 
the Industrial Tribunal in connection therewith. In my view, the reagon 
given by Government is germane to the question whether a reference should or 
should not be made. It does not amount to an adjudication between the parties 
and the action of Government in not referring that dispute is not liable tp be 


As regards sick leave,.the reason given. by Government for not referririg the 
dispute in connection -therewith is as under :— 

ı “The Union is satisfied with the 30 days sick leave per year granted by the company.” 
The demand in connection with sick leave was as follows :— 
` “Each employee should be granted one month’s sick leave with full pay and dear- 
næs allowance for every’ eleven months’ service, and it should be allowed to be accu- 
mulated throughout the entire period of service. This leave should be available retros- 
pectively from the date of joining of each employee.” 

Inthe report of the Conciliation. Officer, in connection with the question of 
sick leave, it has been stated as follows :— 

“Sick leave: 80 days annually subject to medical certificate when absence is over 
two days (3 days under exceptional circumstances) and subject to. a maximum of: 12 
months in all during the whole of an employee's -period of service. 

The Union in sallafled with 30 dars skk leare Fih ‘pay and denna sllawance:, As 
regards accumulation of gick leave, the Union contended that there should not be any 
ceilings. The Union wanted the privilege leave and sick leave to be given effect to 
from, January 195L i ; 

The management was not prepared for the retrospective effect.” 

The reason given by Government in connection with sick leave is not factually 
correct. The Union’s demand about giving restrospective effect to the provi- 
sions relating to sick leave was not satisfied. The Union’s demand that there 
should be no ceilings in connection therewith. was not met. The Union was 
not satisfied with the same. The reason given by the Government does not 
apply to those two aspects of the matter. There is no reason given for not 
referring the dispute in connection with these two matters. The Government 
will have to consider the question about referring the demand in connection 
with sick leave to the extent stated above afresh, and if Government decides 
not, to refer the, question, Government would be under an obligation to give 
reasons therefor. 

The demand in connection with leave ‘ander the heading General” has not 
been referred by the Government on the ground that the demand was not 
reasonable. The reason given is germane to the question of referring or not 
referring that demand. The contention that Government has adjudicated apos 
that demand. is not tenable. 


Then comes the dispute relating to “Standing Orde The reason given 
by Government for not referring the same is as follows :— 
D rehe ‘company is not covered by the Industrial Employment (Standing Orders) ‘Act, 
1948, but H has agreed to frame service rules providing, inter alia, for classification, leave, 
retirement, discharge etc.” =~ 
The reason given by Government is germane to the question of referring or not 
referring ‘the aforesaid demand and that redson is not liable to be challenged. 
Tt is, however, urged that the company had agreed before the Conciliation 
Officer to frame service rules providing, inter alta, for classification, leave, re- 
tirement, discharge ete. within two months. The conciliation proceedings had 
ended on March 19, 1957, and the said period of two months would in any 
event expire by May 19, 1957. It is urged that on the date Government re- 
fused to make a reference i in connection with that dispute, there was already 
a breach of the agreement by the company to frame thb service rules within 
the time mentioned by the company. I am informed* by Mr. Joshi, the learned: 
counsel for the company, that the service rules have hitherto not Bean framed 
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and that they are in the process of being framed. The fact that the company 
has failed to frame service rulea within the time mentioned by it does not mean 
that after the lapse of two months the company did not remain under an obli- 
gation to frame service rules. The question about the advisability of the 
Government relying upon an agreement which had not been carried out with- 
in the time mentioned by the company is not one which can be agitated before the 
Court. The Court cannot consider the question of the adequacy of the reason 
given: The reason given is germane to the question of reference, and the action 
of Government cannot be challenged on the ground of the alleged inadequacy 
of the reason given. The Court on a petition for the issue of a writ is not 
sitting in appeal against the decision of the Soverunent The objection urged 
in this connection must 

The last item complained of is the item relating b tMr.: Ferns”. The 
reason given by Government for not referring the dispute in connection with 
that item ‘is as follows :— 

“The demand is not reasonable. Shri Foris had resignod and was offered re-employ~ 
ment later on but he refused to accept it.” 

The reason given by Government is germane to the matter and it cannot be 
said that the Government has usurped the functions of an Industrial Tribunal 
or has adjudicated upon the matter in giving the aforesaid reason. ‘The objec: 
tion in connection with this item is not tenable. 

In the result, the petitioners are entitled to the issue of a writ of mandamus 
against respondent No. 1 requiring them to reconsider the question of making 
or refusing to make a reference under s. 12(5) of the Act in connection with 
the disputes under the headings ‘‘Provident Fund’’ and ‘‘ Additional gratuity’’ 
and ‘‘Sick Leave’, in so far as the dispute relates to retrospective effect to be 
given to the provisions relating to sick leave and the imposition of ey 
taking into consideration only such reasons as are germane to the question o 
determining whether a reference should or should not be made in connection 
therewith. The Rule is made absolute to that extent. 


The petitioners appealed. 


N. V. Phadke, and M. C. Bhandare, for the appellants. 
H. M. Seervat, Advocate General, with R. J. Josh, for the State. 


Cuaqua C.J. This appeal raises some important questions as to the inter. 
pretation of s. 12(5) of the Industrial Disputes Act, and we have listened to 
a very able argument from Mr. Phadke about the manner in which that section 
should be construed. It appears that appellant No. 1 which is „a union of 
workers who were employed in respondent No. 2 company made certain de- 
mands on March 27, 1956, and as these demands were not accepted by respond- 
ent No. 2 company, an application was made to the Conciliation Officer on 
April 6, 1956. After some preliminary discussions between May and Septem- 
ber 1956 conciliation proceedings commeneed and ultimately, as unfortunately 
so often happens in labour disputes, they failed. The Conciliation Officer 
made a report under s. 12 on April 2, 1957. ` On July 30, 1957, Government 
referred to adjudication certain items in the disputes. But they refused to 
refer certain other items and on August 14, 1957, the Government communi- 
cated to the parties the reasons for their refusal. Now, the items which the 
Government refused to refer were ten. They dealt with pay scales, confirma- 
tion, provident fund, additional gratuity, leave, overtime payment, uniforms, 
allowance, standing orders and the case of one "Mr. Ferns. On receiving this 
intimation, appellant No. 1 and appellant No. 2, who is an employee of res- 
pondent No. 2 company, presented this petition for a writ of mandamus to . 
compel the Government to refer these matters for adjudication. Mr. Justice 
K. T. Desai issued a Mmited writ of mandamus calling upon the Government to 
reconsider their decision with regard to the question of provident fund and 
sick leave. With regard to-the rest of the matters, he held that it was not 
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open to the Court to interfere with the decision arrived at by the Government. 
It is against this decision that this appeal is preferred. 

, Now, before we go to the merits of the matter, it is necessary to look at the 
section and to consider what is the obligation of Government under that sec 
tion. The section came up for consideration in Firestone T. & R. Co. v. K. P. 
Krishnan’, and in that judgment we pointed out that the expression ‘may’ re- 
ferred to in s. 12 refers to a duty imposed upon Government and that, although 
the Government undoubtedly had been given the power to make a teference, 
that power had been coupled with a duty and the duty was that if on a peru- 
sal of the report Government was satisfied that there was a case for reference, 
the duty imposed upon it clearly arose and the Government could not refuse to 
discharge that duty. We also pointed out that the next part of sub-s. (5) 
made it obligatory upon Government, when it did not make a reference, to 
record and communicate to the parties concefned ita reasons therefor. We 
were at pains to observe that it was perfectly true that the reasons’ given by 
the Government were not justiciable in the sense that the Court would not 
consider the weight or value or the quality or even the adequacy of the reasons 
given by the Government; but we pointed out that it was equally clear that 
the‘ reasons which the Government had to give under this sub-section were 
reasons connected with the perusal of the report and with Government not 
being satisfied that there was a case for reference. It was observed that it 
was because Government was not satisfied that there was a case for reference 
that the duty to refer did not arise, and what the Legislature required was that 
Government must give reasons why it was not satisfied that there was a case 
for reference. It was under these circumstance that we came to the conclusion 
that the reasons must be connected with the failure on the part of the Gov- 
ernment fo be satisfied that there was no case for reference. We, therefore, 
decided what our power in this case was by observing that it was equally clear 
that if the reasons had no connection, no bearing and no relevance to this 
question, then they were not reasons at all contemplated by subs. (5), and if 
they were not reasons contemplated by sub-s. (5), then it would be open to 
the Court to ask Government to give proper reasons which the law required 
by sub-s. (5). One further observation may be noted: 

“A reason which is not germane to the industrial dispute or is not connected with 
the industrial dispute would obviously not be the reason contemplated by s. 12(5).” 
Now, this matter has been further elaborated in this case by Mr. Phadke 
and his first contention is that it is not open to Government te refuse to refer 
a matter by deciding the matter themselvea. According to him, it is only in 
a limitéd class of cases that Government could exercise its powers of not refer- 
ring a matter for adjudication; and he contends that to the extent that refusal 
to refer is connected with the merits of the dispute, it is only when the Govern- 
ment comes to the conclusion that the demands made by the workers are frivo- 
lous or they are such as no reasonable Tribunal could possibly entertain, that 
Government can refuse to refer the matter for adjudication. Therefore, ac- 
cording to Mr. Phadke, if the reasén given by Government suggests that in 
exercising their power, they have considered the merits of the matter and 
have satisfied themselves that on merits the workers had no case, then they are 
giving a reason which is not a reason contemplated by subs. (5). Mr. Phadke 
uses a rather impressive expression that a distinction must be drawn between 
deciding a dispute and deciding whether a dispute should be referred to arbi- 
tration; and according to him the power of Government is merely to decide 
whether the dispute should be referred and not to decide the dispute itself. 
According to him, the Legislature has set up competent Tribunals to decide 
disputes. between the workers and the employers and under sub-s. (5) of s. 12, 
it is not the’function of the Government to arrogate to’ themselvea the power 
of Industrial Tribunals. Now, in considering this matter, we must not ever- 
look the important object of ‘thia legislation and that object is to maintain 
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peace’ in industry and to bring about good and friendly rélations between em- 
ployers and’ employees.’ Section 12 comes into operation, only after there is 
a failure in the conciliation proceedings, ard if Mr. Phadke’s contention were 
to be accepted, the result would be this that howéver intractable the attitude 
taken up a the workers may be in the conciliation’ proceedings, when these 
proceedings fail by reason of that intractability, the Government was bound 
to tefer the dispute for adjudication’ and it did not have the power to consider 
whether the offer made by the employer in ‘the conciliation proceedings was a, 
fair and reasonable offer or whether the demands made by the employees were 
, Unreasonable demands. To take that view of the matter would be to make the 
provisions of s. 12 entirely nugatory. It is true, as again pointed out by 
Mr. Phadke, that under the Industrial Digputes Act, ‘the Government may it- 
self be an employer and Mr. Phadke says that to assume that the Government 
has the power to go into the merits of a dispute would lead to serious pre- 
judice being caused to the workers when the dispute is between the workers on 
the one hand and the Government as the employer on the other hand. Now, 
the ‘fallacy underlying this argument is that the ‘“appropriate Government’’, 
referred to in 8. 12(5) is not the Government which is acting as an employer in 
a particular case... That Government is the executive power of the State and 
when the Legislature entrusts certain power to Government it does só in the 
hope and expectation that that power would be’ exercised in the interest of 
the people at large. When Government is functioning under s. 12(5), it is 
not functioning i in the interest of employers or of employees. It is functioning. 
in'the interest of industrial peace and in order to brifig about a fair and equit- 
able settlement in the disputes between the parties. Therefore, we refuse to 
assume that in any dispute—even i in a. dispute to which Government as employ- 
er is a party—Government would not act with that sense of duty and responsi- 
bility which the Legislatqre required of it. It would be improper and in our 
opinion contrary to the plain language of the gection to cut down the power 
of Government in the manner suggested by Mr. Phadke ‘It is open to Govern- 
ment and indeed it may be the duty`of Aon ‘to: -consider in each case 
whether conciliation has failed and whether the demands of the workers are 
such às required adjudication. Not only when the demands are frivolous such 
as reasonable people would not put forward, but even if they are not justified, 
even if they are not appropriate in the’ context of the times or in the con 
of financial conditions, it would be open to Government not to refer the 
putes to adjudication. To suggést that in any decision.of Government, the 
element of’ decision should be absent is to make a.,12(5) entirely nugatory.’ 
Even im the case given by Mr. Phadke, if Government were to come to the 
conclusion that certain demands were wholly unreasonable , or frivolous, even 
in that conclusion there would be inevitably an element of decision. In this 
connection, question arises whether the only material which the Government is 
entitled to eonsider under g. 12(5) is the report, made by the Conciliation. 
Oficer. The’ language of the. sub-section is: 

“ton a conakdaration of tho report referred to in sub-section, (4), the appropriate 
Government is satisfled that there iz a case for reference. . 
What is made obligatory: is the consideration of. the- ‘reper! of the Conciliation 
Officer. But the section does not provide that the satisfaction ultimately re-. 
quired by the Government ig a satisfaction that.can only be based upon the 
report of the Conciliation Officer. It would; therefore, be erroneous to suggest 
that it would not be open to Government to rely on other materials, other facts, 
other statistics other Ahan those which appear in the report of the Conciliation 
Officer. Al that is relevant, and germane to the statutory satisfaction can be 
availed of by the Government in coming to ita conclusion. The- satisfaction 
that the Governmerit has got to arrive at is not a judicial or quasi-judicial act. 
Tt does not call for any judicial process, although undoubtedly , it would be- more 
satisfactory if. Government were to discuss g matters in the presence of, 
both the parties béfore it came to, a partigas conclusion. ` But the law does not 
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cast any oa upon the Government to do so and the very fact that the 
Legislature has left the matter to the subjective satisfaction of Government 
clearly shows that any idea or suggestion of judicial proceas is excluded. 
Then, the next question that we have to consider is what is the nature of the, 
reasons which the Government has to record and communicate to the parties. 
under sub-s. (5) when it does not make a reference. Now, in Firestone T. & 
R. Co. v. K. P. Krishnan, we laid down that the reasons contemplated under 
this sub-section were reasons which must be germane to the issue before the 
Government. It must be relevant to the industrial dispute and to the demands 
made by the workers, to the answer given by the employer and all matters with 
which, in substance, the Conciliation Officer was concerned. Therefore, we can 
straight away exclude one possible reason from the category of the statutory 
reasons referred to in s. 12(5), and that reason is the reason which we defined 
and excluded in Firestone T. & BR. Co. v. K. P. Krishnan. Therefore, when 
reasons are given and the Court is considering those reasons, if the reasons dis- 
close any extraneous matter taken into consideration by the Government, or 
if they disclose a failure on the part of the Government to take into considera- 
tion any relevant factor required by law, undoubtedly the Court would say 
that these are not the reasons contemplated by the statute. Now, it is obli- 
gatory upon the Government to consider the report of the Conciliation Officer. 
If Government were to state in its reasons that it has not taken that report into 
consideration, obviously the reason would be bad; equally so as laid down in. 
Firestone T. & B. Co. v. K. P. Krishnan if the Government takes into con- 
sideration the conduct of a worker in deciding whether he is entitléd to a bonus 
or any other circumstance which is foreign to any determination as to the 
question of the right of a worker to get bonus. But Mr. Phadke has contended 
for a much wider obligation being cast upon the Government and what he says 
is that reasons should not be conclusions of fact or expressions of opinion. They 
should disclose facta and circumstances on the basis of which the conclusion is 
arrived at. Now, this test worfld be perfectly sound if the reasons which the 
Government has to give were subject to judicial review or subject to judicial 
correction. As we pointed in Firestone T. & E. Co. v. K. P. Krishnan it is 
not for this Court to consider the value or quality or even the inadequacy of 
these reasons and this Court cannot constitute itself a Court of Appeal from 
the decision of the Governmént. The very limited jurisdiction that the Court 
has to exercise is to compel Government to give proper reasons if the reasons 
given by Government are not reasons which fall within the ambit of s. 12(5). 
It is true that it would not be sufficient for Government merely to assert spse 
dizit and to say that we are not satisfied that a reference should be made. That 
would be no reason at all. The reason must disclose the mental process which 
has resulted in Government not being satisfied. The Court would not be con- 
cerned with how that mental process worked or how the conclusion was arrived 
at. But if the conclusion is germane to the failure on the’ part of the Govern- 
ment to be satisfied, then the Court cannot ask the Government, as it were, to 
give particulars for the reasons given so that the particulars could be con- 
‘sidered and investigated by the Court. Mr. Phadke referred: to a legislation, 
which is not strictly in part materia but which has some bearing on the question 
which we are considering, which is well known or notorious whichever way you 
call it, the Preventive Detention Act. What Mr. Phadke says is that under 
that law there is an obligation upon the detaining authority to furnish grounds 
and this Court very early in the history of that legislation held that it was 
incumbent upon the Government to give particulars in respect of those grounds. 
Now, the reason for that decision is obvious. The reason was that that legislation 
gave a statutory right to the detent to make a representation to the Government 
against his detention after he had received the grounds and what we said was 
that if a statutory right of making a representation was given, that should be 
considered to be an effective right and that right could not be effective if the 
grounds given were vague and did not gontai necessary particulars. _ Now, 
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applying that: principle, if s. 12(5) had. En a right to the parties to make 
a representation to Government against the reasons given by it for not making 
a reference, then undoubtedly we would have told the Government: to give 
particulars so that that right could be effectively exercised. No such right is 
given nor is there any right of appeal or review provided against the decision. 
But says Mr. Phadke there is always the jurisdiction of this Court under the Con- 
stivation under arts. 226 and 227. But before a party can invoke the juris- 
diction of this Court, he must satisfy us that there is any obligation upon 
the Government to give particulars, which obligation must be found in the 
statute itself. If we were to accept Mr. Phadke’s argument, then really we 
would be submitting the reasons to be given by the Government under s. 12(5) 
to judicial scrutiny and, as already pointed out earlier, that was not the in- 
tention of the Legislature. It may then be asked: Why is it then that law 
requires the Government to give reasons? If they are not subject to judicial 
scrutiny, if no particulars need be given, if Government can go into the merits 
of the matter, why provide for something ‘which is so pale and ineffective in 
its potentialities. The reason for this-provision is obvious and, as we shall 
presently point out, in a well-known House of Lord’s decision it has been stated 
that the object of the Legislature of providing for Government giving reasons 
is to ensure that Government will act with a sense of responsibility. A mere 
satisfaction without giving reasons is apt to be abused.. But when Government 
has to give reasons, it would apply a much closer mind to the-question because 
otherwise it may not be easy for the. Government-.to give reasons for the de- 
cision it has come to. The further reason for making this provision is that 
reasons given by Government can be subjected to public scrutiny and public 
criticism and no Government—surely not a democratic Government—would 
ever take the risk of giving a reason which would be open to public criticism 
and even condemnation. 

Now, there are two decisions both very interesting to which reference has 
been made by Mr. Phadke. The first is a decision of the.House of Lords re- 
ported in Allcroft v. Lord Bishop of London, LAghton v. Lord Bishop of Lon- 
don. That case arose under the Public Worship Regulation Act, 1874, which 
provided for a representation to be sant to the Bishop of the diocese with a view 
‘that he should take specified steps to have the matter of the representation tried 
in one of the ways prescribed by the Act and then the Act went on to say: 

“mess the bishop shall be of opinion, after considering the whole circumstances of 

the case, that proceedings should not be taken on the representation in which case he 
shall state in writing the reason for his opinion.” 
Now, this case contains many answers to the questions raised by Mr. Phadke. 
At p. 675 Lord Halsbury gives a conclusive and convincing answer to the con- 
tention of Mr. Phadke that it is only when the demands of the workers are 
frivolous that Government can refuse to make a reference. This is what the 
Lord Chancellor says (p. 675) : ' 

“It is to my mind obvious that if the only discretion intended to be vested in the 
bishop was ‘a particular discretion, that is to say, whether the complaint was frivolous 
or that there had been really some infraction of the law, tt would have been very easy 
to find appropriate language to give effect to such a provision; but the language of the 
Legislature has, I think, been careful to shew that the bishop’s discretion is not so fet- 
tered, and that the inquiry ‘into all the circumstances of the case is one which may 
justly include considerations of the good to be done or the mischief involved im pro- 
ceedings which, unleas they obtain the bishop’s sanction, cannot proceed.” 
Just as under the Act which the House of Lords was considering the ‘discre- 
tion of the Government here is unfettered and to suggest that Government can 
only take into consideration only certain facts and not the others is to limit and 
qualify the discretion which the Legislature has not thought fit to do. At p. 
678 in'the speech of Lord Bramwell, the learned Law Lord says: 

“Then it was said “that there was something- he had considered which he ought not 
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to have considered, and something he had not ‘considered which’ he ought to have, and 
so he had not considered the whole circumstances and them only.’ It seems to me that 
this is equivalent to-:saying that his opinion can be reviewed. I am clearly of opinion 
it cannot be. Tf a man is to form an opinion, and his opinion is to govern, he must form . 
it himself on such reasons and grounds as seem good to him”, 

and lower down the page, the Law Lord says: i 


“Then it is said why if his decisions cannot be reviewed is he to state his reasons? 
Lindley LJ. has given an excellent answer to this. It is that he may be under the 
necessity of forming a careful opinion, and one that will bear public examination.” 
And Lord Herschell, on a reference to the same topic, at p. 681 says: ; 

“It was contended. that Inasmuch as the Legislature requires the bishop’ to state the 
reasons for his opinion, it was contended that these reasons should be reviewed’ to the 
extent at least, of seeing that the bishop had considered all thé circumstances of: the 
cage. I can draw no such conclusion. I think this obligation was imposed upon him, in 
order- to secure, as I think it was calculated to do, a careful consideration of the’ ciroum- 
stances of the case, and a conclusion for which in the bishop’s opinion, he was able to 
disclose adequate reasons. The knowledge that his reasons would be made public and 
be the subject of criticiam, would manifestly tend to ere capricious’ and ill-consider~ 
ed action.” 

The. other: judgment: i is a recent judgment of Lord Gea reported in Asso- 
ciated Provincial Picture Houses Ld. v. Wednesbury Corporation.? There’ the 
English Court of Appeal was considering the discretion exercised by the Licens- 
ing, Authority under the Cinematograph Act and the power given to the local 
Authorities was to allow a licensed place to be open and used on Sundays sub- 
ject to such conditions as the authority thinks fit to’ impose and when a local 
authority granted to the plaintiffs leave for Sunday performances subject to 
the condition that no children under fifteen years of age should be admitted to 
Sunday performances with or without 'an adult, the condition was challenged 
and the Court held that the local authority had not acted unreasonably or aira 
owes in imposing this restriction. At p. 228 Lord Green BAYB: 

When an erecultve discrstioñ is botusted by Parlament to a body suchas the 
i ee Gee E e 
be challenged in the courts in a strictly limited class of case. As I have said, it must 
always be remembered that the court is not a court of appeal.” 
and then the Master of the Rolls says’ (p. 228) : 


When. dlicretion of this kind Is granted the. law: ionini certain <prtacigles 
so hah (Oa ei wad ie bed he we ee aaa ot ales 
principles the discretion, in my opinion, is an ‘absolute one and cannot be questioned in 
any court of law”, 
and then he enunciates these principles. The first is that the exercise of such 
a discretion must be a real exercise of the discretion. If the statute requires 
the authority to have regard to certain matters, then the authority must have 
regard to those matters. If the nature of the subject-matter and the general 
interpretation of the Act makes it clear that certain matters would not be 
germane to the matter in question, the authority must disregard those irrelevant 
collateral’ matters. Bad faith and dishonesty, as the Master of the Rolls says, 
constitute a class by themselves. Then he considers the argument that was 
advanced by counsel that the discretion must be exercised. with reason and ms 
Marek of the Rolls says at p. 280: 

E EE AE E re Sania A PEE S S E 
prbject‘matier dealt with by this oondition wea otie which it wae exmpetent for the 
authority to consider, there, in my opinion, is an end of the case.” Š 
He concedes that if a decision on a competent matter is so unreasonable that no 
reasonable anthority could ever have come to it, then the Court can interfere 
but to prove a case of this kind—and here. the Master of the’ Rolls gives a neces- 
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sary warning ‘‘to proye a case of that kind would requiré ‘something overwhel- 
ming” and he again repeats that the decision of the local authority can be 
upset if it is proved to be unreasonable. The proposition ‘really means that it 
- must be proved to be unreasonable in the sense that the Court considers it to 
be a decision which no reasonable body could have come to. He sums up the 
Epcngaon by saying that (p. 230): 

Tha eflast of the laglilution is not io adt ip tha court asan arbiter of dhe ere 

Footie af one view over another: It is the local authority thet- are set' in that position 
and, provided they act, es they have acted, within the four corners of their jurisdiction, 
this court, in my opinion, cannot interfere.” 
- These observations apply in their full vigour to the question of the power 
of the Government that we ‘are considering ‘under s. '12(5). Mr. Phadke is 
right that there may be cases where the Court would come to the conclusion 
that the action of the Government is unreasonable as disclosed by the’ reasons 
given by them. But those cases would be extremely rare and it would re- 
quire, as the Master of the Rolls said, something overwhelming. 


One thing more with regard, tọ the law and then we come to the facta. It is 
clear that when the Court is satisfied that the reasons given by the Government 
are not proper or not the reasons contemplated by the law, the Court can 
compel the Government to give proper reasons as indeed the Court did in 
Firestone T. & R. Co. v. K. P. Krishnan and as the learned Judge did with 
regard to certain matters. | But what, ia urged by Mr. Phadke is that if Gov- 
ernment has given all the reasons and if the Government does not suggest that 
there are any other reasons and if the Court comes to the conclusion that those 
reasons are not proper reasons, the Court must perform a ministerial task of 
referring the matter for adjudication. Now, it is clear that it is only if the 
Government is satisfied that there is a case for reference that a duty arises to. 
make a reference. The satisfaction of the Government.is a condition precedent 
to the making of the reference. However satisfied the Court may be, the 
Court cannot place itself in the position of the Government and ‘make a refer-, 
ence by reason of its own satisfaction. As we pointed out in Firestone T. & 
R. Co. x. K. P. Krishnan we may have an extreme, case where the Government 
were to any: ‘We are satisfied and yet we do not.propose to make a reference.” 
In such a case the Court would have the power to order the Government to 
make a reference and it is highly doubtful that from the reasons, given by the, 
Government it will be possible for the ‘Court to infer that those reasons disclose 
satisfaction’ on the part of the Government to make a reference. In such a 
highly hypothetical‘ eventuality, we do not dispute the power of the Court to 
compel the Government to make a reference under s. 12(5). 


Now, turning to the facta and dealing with each reason given by Government, 

the first is with regard to pay scales and the reason given by Government is: 
ey eee ee tae eee oaa a Okie 

comperable concerns in Bombay.” 
Now, it is pointed out that’ all that the report of the Coneiliation Officer on 
this ‘point: stated was that the: management also contended that the total emo- 
Juments of their employees in each category were higher than concerns com- 
parable to their. concern. The management was not -prepared to change its 
seales and the rate of dearness allowance. Now, what is urged is that -there 
_ was no reference in the report to pay scales in comparable concerns. The only 
reference was to the total emoluments of the-employees and according to 
Mr. Phadke, the two matters are entirely distinct. Now, the Advocate General 
has satisfied us that pay scales of comparable concerns were actually annexed 
in the Memorandum submitted. by respondent: No. 2 company to the Consilia- 
tion Officer and these papers were before the Government when they gave rea- 
sons for not referring ‘the question of pay scales-for adjudication. In view of 
what we have said earlier, at ia ee te take eho View that this ® not a penon 
which comes within the ambit -of -a. 12(5), - 


r 


$16 . _ THE BOMBAY LAW REPÒRTHE. [voL L&T. 


With regard to the second demand, confirmation, the reason given by the 
Government is: 

“The offer made by the company during the conciliation proceedings to make 
employees permanent after six months of continuous service is reasonable.” 5 
In the report of the Conciliation Officer itself it is stated that the management 
agreed to make every employee permanent after completion of 6 months con- 
tinuous, service. Now, what is pointed out by Mr. Phadke is that the offer 
made by the company was a conditional offer and the condition was that the 
confirmation depended on whether or not there existed a permanent vacancy 
and that the departmental head should report upon temporary worker’s abi- 
lity as good. It is clear that the offer of the company, whether it was condi- 
tional or not, being before the Government and the Government taking a view 
that the offer was reasonable, the reason does not suffer from any infirmity. - 

With regard to provident fund and additional gratuity, the learned Judge 
has taken the view, with which we agree, that it requires reconsideration by 
the Government, and as the cross-objections filed by the Government, as fairly 
conceded by the Advocate General in view of our judgment in Firestone T. & R. 
Co. v. K. P. Krishnan, are not pressed, it is unnecessary to say anything more 
about these two matters. 

- Coming to leave, with regard to privilege leave, the reason given by’ Gov-, 
ernment is that ‘21 days privilege leave per year granted, by the company is 
adequate, and the grievance, which seems to us to be justified, of Mr. Phadke 
is that the Government has not given any reason with regard to the other 
aspects of the question of privilege leave; one is the question of accumulation 
and the other ‘is with regard to its retrospective effect. Now, the learned 
Judge dealing with sick leave, where also Government has not given any rea- 
son with regard to this aspect of the matter, has asked Government to recon- 
sider their decision. In our opinion, the privilege leave stands on the same 
footing as sick leave and we will vary the judgment of the learned Judge, by 
including in it the head of privilege leave among the heads which the learned 
Judge has referred back to Government for giving proper reasons. 

With regard to casual leave, that point has not been pressed by Mr. Phadke. 

With regard to leave in general, all that the Government says is that the 
demand is not reasonable. Now, prima facis we would have taken the view 
that this is hardly a reason contemplated by s. On but when we turn to the 
demand of the employees, the demand is: 

Sai e tall e Gace HEEL a a a ES eee 

Leave should be available according to the convenience of the employees.” 
And it seems to us that on the face of it, this demand is untenable and the 
Government was‘'right in characterising it as unreasonable. Even Mr. Phadke 
could not say anything i in support of this rather extra-ordinary demand on the 
Part of ‘the workers. 

» The demands with regard to overtime payment, uniforms and allowances are 
aot pressed. 

With regard to Standing Orders, the reason given by the Government is, that 
the company is not covered by the Industrial Employment (Standing Orders) 
Act, 1946, but it has agreed to frame service rules providing, inter alia, for 
classification, leave, retirement, discharge ete.. Now, what Mr. Phadke saya is 
that it is left to the sweet will of the company to frame Standing Orders or 
not. Now, the Government points out that there is no obligation upon the | 
company to frame Standing Orders as it does not fall within the Industrial 
Employment (Standing Orders) Act, 1946. But even so, in the interest of 
industrial peace it.has accepted the agreement of the company to frame rules 
dealing with certain service conditions. We are sure that the company will 
carry. out this agreement. If it does not, it is always open to the employees 
to raise a dispute with regard to this matter, and we are gure that if such a 
dispute is raised and the Government finds that the company has not abided 
fy Me Rn ae ee eee: oe i 
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“Now, finally coming to the case of Mr. Ferns, the reason’ given by the Gov- 
ernment is: 

= Biol Wonca E EA GO wae qiticed EE EEEE EE Wat EE S 
* accept it” 

Now, in the report of the Conciliation Officer, what is stated with regard to 
Mr. Ferns is that: 

“the Union contended that the management had forced Mr. Ferns to retire and as 

such he should be given all benefits retrospectively in particular different types of leave, 
bonus, gratuity, provident fund and medical expenses. The management contended that 
Shri Ferns had resigned of his own accord, due to ill-health, the management was not 
prepared to consider the demand.” 
Now, what is urged by Mr. Phadke is that there is “nothing in the report of 
‘the Conciliation Officer to suggest that Mr. Ferns was offered re-employment. 
Now, the fact that Ferns was offered re-employment is stated in the affidavit made 
by Mr. Brahmbhatt on behalf of the Government and the Advocate General has 
also pointed out to us that in the notes maintained by the Conciliation Officer, 
which were before the Government, there is a clear statement that -during the 
conciliation proceedings the company had stated that it had offered re-employ- 
ment to Mr. Ferns who refused to accept it. 

. Mr. Phadke also argued that the learned trial Judge should not have refer- 
red the matter back to the Government in respect of the heads to which refer- 
ence hag been made but should have issued a writ of mandamus to Government 
to refer these matters to adjudication. In view of what we have stated earlier 
in the judgment about the law, it is clear that this contention of Mr. Phadke 
is untenable and must fail. ; 

Under the circumstances, we are of the opimion that the judgment of the 
trial Court should be maintained except with the slight modification that the 
Government will reconsider the question of making or refusing to ‘make a 
reference under s. 12(5) not only with regard tothe disputes under the heads 
provident fund, additional gratuity and sick leave but also with regard to 
privilege leave. In substance, the appeal fails. 

“With regard to the costs, the learned Judge made the order that each party 
should bear its own costs. It is true that in ‘substance the appellants have 
failed. But the appeal had raised questions of considerable importance and 
it is just as well as far as this Court is concerned that the law should be finally 
settled by the Court. Under the circumstances we think the fairest order to 
make should be—no order for costs of the appeal and no order for costs of 
the cross-objections. The order made by Mr. Justice K. T. Desai directing 
the Government to pay Res. 75 as costs of an adjournment will be vacated. 

pies to the appellants’ attorneys to withdraw the sum of Rs. 1,000 deposited 
in the Court. 


Solicitors for the appellants: Vak, Dadabhoy & Bharucha. 
Solicitors for the respondents: Littles & Co. 
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, Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desat. 


THE STATE OF BOMBAY v. MORARJI COOVERJI.* 


Bombay Land Requisition Act (Bom. XXXII of 1948), Sec. 6—Intimation of vacancy . 
given by landlord to authorised officer in prescribed form—Intimation sent by ordi- 
nary post and beyond time prescribed under s. 6(2)—Intimation received by officer 
—Whether such intimation effective—Mode prescribed by s. 6(2) that intimation Yo 
be gwen by registered post whether mandatory or directory—Intimation referred to 
in s. 6(3) whether intimation referred to in s. 6(1) or whether such intimation must 

. ffl requirements of ss. 6(1) and 6(2)—Failure to give intimation under s. 6(2) 

1 whether precludes landlord from giving intimation subsequently—When Court can 
construe expression “shall” in statute as directory or procedural. 


Where an intimation of vacancy of premises was given by the landlord under 
s. 6(1) of the Bombay Land Requisttion Act, 1948, to an authorized officer in the 
prescribed form, but it was given by ordinary post and not within the time prescrib-~ 
ed by s. 6(2) of the Act, and tt was established that the officer had recetved it, such 
‘an intimation’ would be an intimation within s. 6(3) of the Act, and the landlord 
_oould occupy the premises after the lapse of one month from the date of the receipt 
of the intimation by the officer and it is not open to the State Government to requi- 
_ sition the premises after the lapse of such period unless there 'was a fresh vacancy. 

In order to get relief from the Court on a writ petition, not only must the peti- 
tioner come with cleah hands, not only must he not suppress any material facts, 
not only must he show the utmost good faith, but he must also satisfy the Court 
that the making of the order will do justice and that justice lles on his side. 

The mode prescribed by a. 6(2) of the Bombay Land Requisition Act, 1948, that the 
intimation shall be.gtven by registered post is directory. 

The intimation referred to in a. 6(3) of the Bombay Land Requisition Act, 1948, 
is the intimation referred to in s. 6(1) of the Act. 

The failure on the part of the landlord to give the intimation required by s. 6(2) 
of the Act does rot deber him from giving a subsequent intimation. 

In order to place a proper construction on the expression “shall” in a statute the 
Court must look to the scheme of the Act in order to determine what are the con- 
sequences which the law has laid down as a result of non-compliance with that 
mandatory direction. The consequence may be penal, the consequence may be that 
a particular order pessed is invalidated, the consequence may be that a particular 
right is not acquired or a particular obligation is imposed, or the consequence may 
be not stated in the law at all When no consequence is apparent in the law it is 
poesible for the Court to take the view that although the statute has used the expres- 
sion “shall” it must be construed as being directory or procedural rather than man- 
datory' in the strict sense of the term. 

Jethanand Moorjimal Metha v. N. S. Varma,’ agreed with. 
Sayad Abdul Hamid v. The State of Bombay,’ dissented from. 
Narshedrai D. Dave'v: The Asian Assurance Co. Ltd.’ distinguished. 
State of U.P. v. Manbodhan Lal’ referred to. 


Oxs Morarji Cooverji (petitioner) was the manager and karta of a joint 
Hindu family and as such was the owner of an immoveable property known as 
Hirji Mansion, situate at Darabshah Road, Bombay. Prior to 1958 flat No. 5 
in this building was in the occupation of one Ashraf Dharamsey. The peti- 
tioner sent a notice to Ashraf Dharamsey terminating his tenancy as from 
April 30, 1953, as the said Ashraf Dharamsey was in arrears of rent and had 
gub-let the premises and as the petitioner claimed that he required the premi- 
ge reasonably and bona fide for his own use and occupation. Thereafter the 

‘Decided, September 9, 1958. O.0.J. Appeal No. 824 of 1950, decided by Tendolkar J., on 
No. 45 of 1958: Miscellaneous Application November 29, 1981 (Unrep.). 

No. 168 of 1057. 8 (1941) O. O. J. Suit No. 809 of 1941, 


1 (1956) O. O. J. Miscellaneous Petition decided by Kania J., qn September 11, 1941 
No. 216 of 1956, decided by Tendolkar J., 


(Unrep.). 
on October 10, 1956 4 [1957] A. I. R. 8. O. 912. 
2 (1951) 0. C. J. Ming AN Petition 
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petitioner filed a suit for: ejectment against the said Ashraf Dharamsesy in 
‘the Court of Small Causes at Bombay. On September 28, 1953, a decree’ was 
‘passed i in the said suit in favour of the petitioner whereunder Ashraf Dharam- 
-goy was ordered to vacate and deliver up possession of the flat to the petitioner 
on or before October 28, 1958. The petitioner in execution of the decree ob- 
‘tained a warrant for possession and on January 18, 1954, the bailiff of the 
Court of Small Causes delivered to the petitioner possession of the flat with the 
exception of the kitchen which was found locked. On January 20, 1954, the 
bailiff also gave delivery of possession of the kitchen by breaking open the lock 
thereof. On January 27, 1954, the petitioner gave an intimation of vacancy 
in the official form’ to the Controller of Accommodation in respect of the flat. 
The intimation was enclosed with a letter dated January 27, 1954, addressed 
to the Controller of Accommodation. By that letter the petitioner informed 
the Controller of ‘Accommodation that the flat was required by the petitioner 
‘for ‘‘the joint family residential purposes’’ and that he proposed to use the 
same as‘the landlord for the residence of the members of the said joint family. 
He requested the Controller of Accommodation to sanction his request for 
retaining the premises for the residential purposes of the members of the joint 
family. This intimation was received by the Controller of Accommodation on 
February 1, 1954. This intimation was not given by registered post. 


On January 11, ‘1954, a notification was issned by the Deputy Custodian of 
Eivacuee Property in pursuance of sub-s. (3) of s. 7 of the Administration of 
‘Hvacuee Property Act, notifying the tenancy rights of Ashraf Dharamsey in 
the and of as evacuee property. The petitioner filed an appeal against the same 

tained. a stay order as the Deputy Custodian was taking steps to obtain 
eon of the flat.. On February 2, 1954, the petitioner by his advocate’s 
letter of that daté intimated to the Controller of Accommodation, Bombay, 
about the said notification issued by the Deputy Custodian of Evacuee Pro- 
perty, about the appeal filed by the pétitioner and the stay order obtained 
by him and requested the Controller to allot the premises in question to the 
‘petitioner. It was stated in that letter that if the petitioner lost the appeal 
ore the Custodian of Evacuee Property, he would have no other alternative 
‘but to ‘hdnd over possession of the said premises to the Custodian. On Feb- 
ruary 12, 1954, the Controller of Accommodation acknowledged receipt of the 
letter of thé petitioner, dated January 27, 1954, giving intimation of thé vacan- 
cy of thé premises and stated that as the property was declared as an -évacuee 
‘property and vested in the Deputy Custodian of Hivacuee Property, the peti- 
tioner may report the vacancy to Government if and wher he succeeded in the 
‘appeal and the: property was declared.as non-evacuee property. On March 3, 
‘1954, the petitioner having waited for a-period of over a month from the date 
-of the receipt by the Controller of Accommodation of the letter dated Janudry 
27, 1954, went in actual occupation of the said flat. The petitioner: having 
thereafter realised that some objection may be taken to ‘the intimation of 
vacancy that had been given, on the. ground that it had not been sent by 
‚registered post, addressed a letter on November 8, 1954, to the Controller of 
Accommodation and asked the Controller of Accommodation to confirm if the 
‘intimation sent by him was in regular form and complied with all the require- 
ments of law. For the sake of abundant caution, however, the: etitioner en- 
closed therewith an intimation of vacancy in the official form-duly signed by 
him and: forwarded the same to, the Controller’ by. registered post. By that 
letter he requested the -Controller to let him know whether the first intimation, 
which had not been sent by registered post, or the intimation which was then 
being sent by registered post, was complete. ` 

On November 15, 1954, the petitioner through his advocate sent to the Oon- 
troller of Accommodation a certified copy of the notification issued by the 
Deputy Custodian of Evacuee Property, dated January 11, 1954. By his letter 
‘dated November 80, 1954, addressed to the petitioner the Controller of Accom. 
amodation referred ‘tothe aforesaid intimation dated November. ‘27, 1954, given 


320 THA BOMBAY LAW RNPORTHR. ' [Vou. LxI. 


by the petitioner and received in the office of the Controller on February 1, 
1954, and also to the aforesaid intimation dated November 3, ‘1954, received’ in 
the office of the Controller on November 8, 1954, and stated that as the pro- 
perty vested in the Custodian of Evacuee Property, his offiée had no jurisdic: 
tion in the matter. The petitioner was asked to report the vacancy to thé 
office of the Controller of Accommodation as soon as the appeal filed by he 
petitioner against the decision of the Deputy Custodian of Evacuee Property 
had. been desided and possession was handed over to the petitioner. 


The vacancy in respect whereof the Controller of Accommodation required 
the petitioner to report was the vacancy which might arise on possession of 
the flat being handed over to the petitioner on the appeal filed by the peti- 
tioner being decided in favour of the petitioner. At this time, the flat in queg- 
tion was in the actual possession and occupation of the petitioner. ` 


The appeal fled by the petitioner before the Custodian of Hvacuee Property 
was allowed and the order of the Deputy Custodian notifying the tenancy of 
Ashraf Dharamsey in the flat as evacuee property was set aside on the ground 
that no notice under s. 7 of the Administration of Hvacuee Property Act, 1950, 
had been given to the petitioner, who was interested in the property. The 
case was remanded back to the Deputy Custodian for a rehearing and decision 
on the merits after the petitioner. and other interested persons, if any, were 
given an opportunity of being heard. On a rehearing of the matter, the 
tenancy rights of Ashraf Dharamsey wére again declared as evacuee property. 
The petitioner appealed therefrom to the Custodian of Eacuee Property. On 
February 1, 1956, the Custodian of Evacuee Property allowed the appeal, 
holding that ‘‘on the date of the notification no property existed which ‘could 
' either be notified or could be taken into posseasion’’. He directed the tenancy 
rights in the flat to -be de-notified. ; 

On July 14, 1956, the petitioner received a letter from the Inspector of 
Accommodation Department calling upon the petitioner to appear before him 
on July 16, 1956, in connection with the flat with rent receipts, ration cards 
ete. The petitioner appeared before the Inspector as required. .On February 
5, 1957, the petitioner received a letter from the Controller of Accommodation 
stating that there was a suppressed vacancy in respect of the said flat. The 
petitioner thereafter made a representation in that connection. On May 11, 
1957, the State Government passed an order, which ran as follows :-— 


“Whereas, on inquiry it is found that the premises specified below had become vacant 
on the 20th day of January 1954. $ i 

Now, therefore, in exercise of the powers conferred by clause (a) of sub-section (4) 
of section 6 of the Bombay Land Requisition Act,..1948 (Bom. XXXII of 1948), the 
Government of Bombey is pleased to declare that the said premises had become vacant 
after 4th-December 1947 and to requisition the said premises for a public purpose, namely, 
for housing a Bombay State Government Servant : 


' Premises. 
Flat No. 5, 2nd Floor, Hirji Mansion, 4, Darabahah Road, Nepean Sea Road, Bombay.” 


On May 30, 1957, another order.was passed authorising Mr. J. B. Desai, an 
Inspector in the office of the Controller of Accommodation, to take possession 
of the said flat. - ; 


On June 6, 1957, the petitioner filed the present petition for the issue of a 
writ of mandamus or a writ in the nature of mandamus or a direction, order 
or other appropriate writ under art. 226 of the Constitution of India against 
the State of Bombay ordering the State of Bombay to withdraw, cancel ahd 
set aside the said requisition order dated May 11, 1957, and the order dated 
May 80, 1957, and further ordering the State of Bombay to forbear from en- 
forcing and/or taking any steps or proceedings in the enfercement of the said 
requisition order and the said order dated May 30, 1957. The petition was 
heard by K, T. Desai J. who held that the order of. requisition was invalid 
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and directed the issue of a writ- of a aes: eee judg- 
ment on April 29/30, 1958 :— 


K. T. Desar J. [His Lordship after stating the facts as ‘above, proceeded :] 
The vacancy referred to in the order of requisition, dated May 11, 1957,. ie 
the vacancy which occurred on January 20, 1954, when the bailiff of, the Court 
of Small Causes completed, giving possession of the whole of the said flat No. 5 
to the petitioner. The said order proceeds on the footing as if no intimation 
of vacancy had been given. - It is urged on behalf of the petitioner that the 
vacancy which occurred on that day was the vacancy in respect, whereof due 
intimation had been given by the petitioner, that after, the expiration of a 
period of one month from the date of the receipt of such intimation the peti- 
tioner was entitled to occupy the said premises and that he had in fact law- 
fully occupied the same on March 8, 1954, after the eee of the said 
period of one month. It is farther urged | that the said vacancy having ceased, 
the Government could not thereafter requisition the Baid premises as it had 
purported to do. 

The learned counsel for the petitioner relies upon ‘the decision in Dwarkadas 
Jivraj v. State of Bombay’. ‘In that case Mr. Justice Tendolkar at page 969 ob- 
Bervas, AR uiider = ` 

..Where in the exercise of the rights conferred upon him by sub-s. (3) a landlord 
PO es aoc nip phd E T E Ghee E E ERE A Se 
the date on which intimation is received and. either goes into occupation or lets the pre- 
mises to a tenant, tt appears to me that by that act which is lawful and expressly per- 
mitted by the Bombay Land Requisition Act, the vacancy of which intimation was given 
comes to an end and therefore the right of Government to requisition the premises comes 
to an end with the termination of the Vacancy, as it has been repeatedly laid down that 
the existence of a vacancy is a condition precedent to the exercise of the power to requi- 


sition. Therefore, in a case in which the landlord-has só exercised his right, it appears N 


to me that as there is no vacancy the power of Government to requisition comes to an 
end from the, dite'when the landlord has exercised hia rights.” 

It is urged on behalf of the respondent, that the intimation given in this 
case on January 27,°1964, is not an intimation in due compliance with the pro- 
visions of s. 6(2) of the Bombay Land Requisition Act, 1948, inasmuch as the 
said intimation was not given by registered post as required by, that section. 
Strong reliance was placed on behalf of the respondent on an. pnreported 
judgment delivered by Mr. Justice Tendolkar in Sayed Abdul Hamid v. The 
State of Bombay®. In that case the learned Judge held that no proper notice 
was given by registered post of the vacancy that had arisen and that any let- 
ting of premises without giving such notice did not.prevent the State from 
making inquiries and making the requisite declaration of vacancy and re- 
quisitioning the Ponie, Section 6(2) in terms now provides that ‘‘the inti- 
mation shall be given by registered post”, It is not disputed that the inti- 
mation given on January 27, 1954, was not given by registered post. In view 
of the aforesaid decision I must hold that the giving of the said notice did not 
preclude the State from making the requisite declaration after due inquiry and 
requisitioning the premises even though the premises had been occupied one 
month after the receipt of the aforesaid notice, dated January 27, 1954. 

It is, however, urged on behalf of the petitioner that an intimation by regis- 
tered post was in fact given on November 8, 1954, that the said intimation waa 
received by an officer authorised in that behalf by the respondent on Novem- 
ber 8, 1954, that after the expiry of one month from the date of the receipt 
of such intimation the petitioner continued to occupy the said premises and 
that even though the occupation of the said premises by the, petitioner prior 
thereto may not be authorised, the occupation, subsequent to the expiration of 
the period of one month from the date of receipt of the intimation given by 


1 {eet 86 Bom. L. R. 888. 824 of 1950, decided by "Tendolkar J., on 
2 1981} O. O. J. Miscellaneous Petition No.’ November - 29, 1951 (Unrep:). 
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registered post became authorised and that from the date of such occupation 
the vacancy ceased and the Government ceased to have any right thereafter 
to requisition the premises in respect of the vacancy which had thus lawfully 
ceased. : 

It is cbntended on the other hand on behalf of the respondent that under 
sub-s. (2) of s. 6, the intimation is not merely required to be given by register- 
ed post, but it is required to be given in the case like the one before me ‘‘with- 
in seven days of the premises becoming vacant or becoming available for oceu- 
pation’’. It is urged that as the intimation which was given by. registered 
post was an intimation given more than seven days after the premises became 
vacant or became available for occupation, it was not a proper intimation as 
contemplated by'sub-s. (2) of's. 6 and that the petitioner was not authorised 
under the provisions of sub-s. (3) to occupy the said premises so as to termi- 
nate the vacancy which had arisen. 

It is necessary in order to appreciate the rival contentions ‘to set out the 
provisions of sub-8. (3) of s. 6. It runs as follows:— 

“A landlord shall not, without the permission of the State Government let, occupy, 

or permit to be occupied such premises before giving the intimation and for a period 
of one month from the date on which the intimation is received.” 
It is urged on behalf of the respondent that the words ‘‘before giving the intima- 
tion” ih that sub-section mean ‘‘before giving the intimation by registered post 
within the time specified in subs. (2) of section 6.” On the other hand, it is 
urged on behalf of the petitioner that there is no ai for adding ‘in that 
section the words ‘‘within the time mentioned in sub-section (2) of section 6.” 
It is further urged that if the words ‘‘before giving the intimation” are held 
to mean ‘‘before giving the intimation within the time mentioned in sub-section 
(2) of section 6”, a result would be produced which could never have been 
contemplated by the Legislature and it would be contrary to the very object 
and spirit of the Act. Under the provisions of sub-s. (5) of s. 6 it is provided 
that any landlord who lets, oceupies or permits to be occupied the premises in 
contravention of the provisions of sub-+s. (3), shall, on conviction, be punished 
with imprisonment for a term which may extend to one year and shall also be 
punished with fine. If the contention of the respondent is accepted, then if 
seven days once expire after the premises become vacant or become available 
for occupation without the requisite intimation being given, then thereafter the 
premises could not be let out or occupied or permitted to be occupied by the 
landlord without incurring the penalty of imprisonment and fine provided by 
subs. (5), as any notice that may thereafter be given by Kim would not be an 
intimation within the period specified in sub-s. (2) of s. 6. The State Govern- 
ment, though it has the power to requisition such premises, is under no obliga- 
tion to requisition the same. If the contention of the State is accepted, the 
result would be that a landlord who does not wish to court imprisonment and 
incur the lability for a fine would have to allow the premises to remain vacant 
and unoccupied during the subsistence of the Bombay Land Requisition Act, un- 
less in the meantime the Government chose to requisition the premises. 


The Bombay Land Requisition Act, 1948, was enacted in view of the housing 
shortage prevailing in the city of Bombay. It was never intended that any 
premises should remain vacant indefinitely. An obligation has been cast upon 
the landlord to give intimation of the vacancy and not to let, occupy or permit 
to be occupied the premises for a period of one month after an intimation of 
such vacancy was received without the permission of the State Government 
in order to enable the Government to requisition the premises, if it so desired. 
If the Government did not requisition the premises within the said period of 
one month then the landlord is at liberty to let, occupy or permit to be occupied 
the said premises. It could never have been the intention of the Legislature 
that if on account of sickness, insanity of mind, minority, absence from Bom- 
bay, want of knowledge or any other cause, the intimation is not given within 
a period of seven days after the premises became vacant or became available 


1958.] © STATB OF BOMBAY Y. MOHABII (0.0.3.)—K: T. Desai J. 823 


for occupation, they should be kept vacant or unoccupied during the subsistence 
of the Act by a law-abiding landlord. Where the Legislature intended to refer 
to the period within which the intimation is -required to be given, it has express- 
ly stated so. The language used im sub-s. (3) óf s. 6 may well be contrasted with 
Meo ee (5) of s. 6: Buenas (5) the- words used are as 
ollows :-— 

ain kaai wis Helly te ‘Give wal Dio sellin iy’ ean Sect eae 
section (2) shall on conviction be punishable with imprisonment for a term which may 
extend to three months or with fine or with both” _ 
If the Legislature intended by sub-s. (3) to refer also to the time of giving the 
intimation, it would equally have used the words ‘‘before giving the intimation 
within the period gpecified in sub-section (2),’’ instead of the words ‘‘before 
giving the intimation’. “The contravention of the provisions of subs (2) is 
constituted a distinct offence punishable separately. The only reasonable con- 
struction that could be placed upon the words in subs. (2) which would safe- 
guard the rights of the Government to requisition the premises and which would 
carry out the object and spirit of the Act is that no landlord is entitled, with- 
out the permission of the State Government,, to let, occupy or permit to be 
occupied any premises, which have become vacant or become available for occu- 
pation, without giving an intimation in the prescribed form by registered post 
and without waiting for a period of one month from the date on which a 
intimation i is received. 


‘In Maxwell on the Interpretation of Btatutes, 16th edn., p. 229, it is observed 
as follows :— 

apies tha laap tines Gla tails, do Sty Galles a and erardinaticnl toceas: 
tion, leads to a mantfest contradiction of the apparent purpose af the enactment, or to 
some inconvenience or absurdity, hardship or injustice, presumably not intended, a 
coustration may be yut upon it which modides the meaning of the words, and oven the 
structure of the sentence.” 
In the present case, it is not necessary to modify the meaning of any words or 
the structure of any sentence to give the meaning to subs. (3) of s. 6 which 
I-hold it bears. The meaning which I have given to the words used is the 
plain, ordinary meaning which the words’ bear. The construction suggested 
by the State is one which would lead to sen VERON absurdity and injustice: 
not intended or contemplated by the Act. 


In the present case, the petitioner did give the intimation by registered p ost 
on November 3, 1954, and the same was received on November 8, 1954. Atter 
the expiry of one month from the date of the receipt of such intimation it 
would have been lawful for the petitioner to oceupy the said premises without 
incurring the liability provided for by subs. (5) if he had not occupied the 
premises earlier. His continuing in occupation after the said period must be 
regarded as authorised occupation of the premises -with the result that the- 
vacancy which occurred on January 20, 1954, must on such authorised occupa- 
tion be considered to have ceased to exist and the power of the respondent to 
requisition the premises on account of guch vacancy must equally be regarded 
as having ceased. In my view, the State Government waè not entitled in law 
to issue the order of requisition, dated May 11, 1957, in respect of the vacancy 
which arose on January 20, 1954, and to pass the order, dated May 30, 1957, 
for taking possession of the said premises. 

It was urged before me on behalf of the petitioner that under sub-s. (2) of s. 
6 a provision has been made for giving the intimation to the Government by re- 
gistered post for the benefit of the Government, that it is open to the Govern- 
ment to waive that condition and that in the present case’ the Government has 
in fact waived that condition. On the other hand, it has been strongly urged 
on behalf of the respondent that this is a statutory condition the non-observance 
of which is visited by the Legislature with the penalty of imprisonment and 
fine and that such a condition is incapable of being-waived and has in fact not 
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been waived. :It is not meceasary for the purpose of the present case to decide 
these points. |; 

The petitioner bas canes the onder of EE dated May 1, 1967,. 
also on the. ground that by the said order a declaration has been made "to the. 
effect that the premises had become vacant after December 4, 1947, and that 
such a declaration is bad a it refers to a vacancy which may have arisen. prior. 
to the coming into force-of the Bombay Land Requisition Act, 1948, ie. prior 
to, April. 11, 1948, It is er urged that as the said declaration is bad in 
law, the requisition order itself is bad in law. The order, itself recites that the 
premises had become vacant on January 20, 1954, a date subsequent to the date. 
of thd coming into operation of the Bombay Land Regpisition Act.’ I, have 
held in a decision given by me in Eulsumbas J. G. Padamsey v.. The State’ of 
Bombay? that such a declare on is a valid declaration and that the order is 
not liable to be challetiged n thereof, For the reasons given. by. me in 
that Judgment, I. hold teat that the Ae o is not invalid on.the aforesaid ground. 

Thete is no substance in the plea that ne order, was passed mala fide, or. that 
the order indicates a non-application-of the mind on- the part, of the r aden 

It was urged on behalf of the State that e petitioner has not shown g dant, 
good faith, whigh he is bound to, show in proceedings for the issue of a rit, an. 

that he has thereby disentitled' himself from claiming any relief. The state- 
nients complained of are statements in relation to the occupation of the pre- 
mises by persons other than the petitioner in ‘the year 1956. The statements: 
made in that connection are totally immaterial for the purpose of the present 
petition. Even‘ if-there was any substañce in the complaint of ‘the respondent, 
the petitioner is not disentitled to relief by reason thereof. 

- In my view,:the order of requisition, dated May 11, 1957, and the order for 
taking possession, dated May 80; 1957, are: bad and are liable to be set aside.: 
The petitioner is èhtitled. to succeed and I direct the issue of a writ of manda- 
mus in terms of prayer (a) of the'petition. In ‘view of the. fact that the:peti-. 
tioner succeeds only on a ground taken after the case was heard for'a con- 
siderable length of time, tha fair order to ea as regards costs is that there 
should be no order as to costs... 

_At this stage, without prejudice to’ their rights and contentions, the’ partion 
are agreed that the Government will be at liberty net w Selver up possceton 
of the premises upto June 10, 1958. Pes: 


/ 


The State of Bombay appealed. 


H. H. Seervas, Advocate General, with R. M. Kantawala, for the appellant. 

8. V. Gupte, with K. H. BROOMS B. L. ae, Shellim Gamat a daren 
for the TOE , 

“g pr 

| CHAGhA c J. Although this. appeal is E of being disposed of on, & 

very narrow ground, - viz., that. the petitioner has disentitled . himself for 

any relief from:this Court on the ground of misconduct and, on the ground that 

justice is not on ‘his side, as the matter is of considerable importance and hag: 

been argued at some length, it is, necessary to dispose: of the various, aneron 
that were argued at the Bar. - 

The appeal arises -out of a petition filed diatignging: an order of requisition 
passed by Government on May 11, 1957, and what twas requisitioned was: flat 
No. 5 in Hirji Mansions, Darabshah Road, off Nepean’ Sea Road. It appears 
that this flat was let by the landlord to one Ashraf Dharamsey, and the landlord, 
who is the respondent before us, filed an ejectment suit ‘On June 21, 1953, and 
obtained a decree on September 23, 1953; from the Small Causes Court. By 
this decree possession was to be given to ‘the landlord within one month. On 
January 18, 1954, the respondent obtained a warrant of possession. “On Janu- 
ary 18, 1954, possession: ‘wag taken of the - premises, except for the kitchen and 
the possession of the kitchen was taken on January 20, 1954, Therefore, the 
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landlord took possession of the vacant premises -on./January.. 20,! 1954:'. On 
January 11, 1954, 4 notification was issued declaring the tenancy rights ih: this 
-flat to be evacuee property..iOn January 27, 1954, the landlord gave intimation 
«to the. Controller of. Accommodation. of this vacancy. ‘The.letter wasisent by 
‘ordinary post, and it is common ground that. it wastrecerved by: the: Controller 
on, February 1, 1964. On February~2, 1954, the advocate of the respondent in- 
formed the’ Controller of ‘Accommodation of the proceedings tnder the Evacuee 
Property Act. On February 12, 194, the Controller wrote to the respondent 
that ‘since the property is benny. declared. as.an evacuee property and. vests 
in the Deputy Custodian of Bvacuee Rroperty,. you may report the vacancy 
to Government,if and when you succeed in the appeal and the property is de- 
clared as no Evacuee Property.” On Noranber 3,.1954, the landlord wrote 
to the, Controller stating that, the premises still continued to be notified as eya- 
cueg ‘property. , “He asked the Controler to confirm if the intimation, sent by 
him Wag, m jn regular form and did comply with: all, the requirements of law. 
But ‘he pointed . out in this. ‘letter that as the. intimation of vacancy had to be 
given by registered post and as that had not been done, by..way of abundant 
caution he, wag, sending an. intimation in, the prescribed form by registered. post, 
„and such, intimation was sent by registered post. On. November. 12, 1954, the 
Custodian of Evacuee Property allowed the appeal of the respondent and re- 
Bete matter to tha; Deputy Custodian. On, November: 25, 1954, the 
pie of Evacuees Property wrote.to the Controller that the tenancy righis 
in respect.of the premises prima facie appear to vest in the Custodian and the 
matter was pending, and he requested the Controller not to take any action in 
ithe matter. pending the; disposa, of the matter. Phe ultimate result of the pro- 
‘ceedings aen the respondent. was that the tenancy rights were de-notified 
by, the, ian on ‘February .1, ‘1956. On July 14, 1956, an inquiry was 
held by, thé, Inspector of Accommodation - with regard to the vacancy in this flat 
and statements of the Fespondent: and one Kalyanji Dhanji. were, recorded. It 
‘appeara that by; thia time „Kalyanji Dhanji was in occupation of the flat. On 
May 11, ae „after, thé inquiry was held the.impugned requisition order was 
passed. This requisition order relies gn the yvacancy.: having :taken place on 
January 20, 1954, and the premises are, requisitioned, under the powers con- 
ferred, by cl, (a) of sub-s. (4) of g. 6 of the Bombay Land Requisition Act. . The 
‘order of enforcement was issued on May, ; 30, 1957, and. the posseasion was taken 
on June 7,;1957..,, The learned trial, Judge, after consideration ‘of the law and 
‘of the facta and. circumstances of the, case, came to the conclusion that the re- 
,quigition order. was invalid and gave. „the T roek to. ue respondent, 
and the State of; Bombay has come, in appeal. ., 

The first question ‘that arises is whether the ead vehi by the landlord 
on January 27,!.1954, is the intimation required bythe law. .: Turning to the 
‘section, 8.6(1) imposes upon.the landlord of Vacant premises a duty to give 
intimation ih‘ the prescribed -form to-an ‘offcer authorised in this ‘behalf by: the 
State Government. It is not disputed by ‘the-State that the intimation was 
‘given ‘bythe landlord inthe prescribed form to’'an officer authorised in that 
‘behalf by thé State Government and that intimation was ‘give oh January 27, 
1954; and was received by: ‘the Controller ‘of - Accommodation’ on’ February L 
1954. But the ‘difficulty is caused: by sub-s. (2)'of's. 6. ` That sub-section’ pro- 
‘vides that intimation shall be ‘given by ‘registered post -within’one month of 
the ‘date’ of: the-notification in'the case'df premises which’ are vacant on’ such 
‘date and: in ‘other cases within’ seven days of the ‘premises: becoming vacant or, 
becoming available for occupation. Now, the 'intimàation -referred to in süb- 
B.. (2) is tndoubtedly the. intimation to which reference has 'been'made in sub- 
a..(4) of 8.16. (The law, after imposing the obligation: upon the landlord to 
give an.intimation, as presaribed by.‘s..6(1), :proceede under s. 6(2). to lay 
down:the mode. by which the intimation is to be given and the time within which 
it is to be given. t The fode prescribed: is ‘registered. post'and.tle time, pres- 
cribed-in this pdrticular case, is within seven days: of the: premises becoming 
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vacant or becoming available for accommodation. With regard to time, the in- 
timation in this particular case would be. in time if it was given on January 27, 
1954. There is some controversy about it with which we shall deal later. Ad- 
mittedly in this case the intimation was. not given by registered post and the 
question that, arises for our consideration is whether the failure on the part of 
the landlord to give intimation by registered post as required by s. 6{2) renders 
that intimation of no effect. Turning to sub-s. (3) of s. 6 it provides: . _. 
“A landlord shall not, without the permission of the State Government let, occupy, 
or permit to be occupied such premises before giving the intimation and for a period of 
one month from the date on which the intimation is received.” 
Therefore, this places an impediment in the way -of the landlord from making 
such use as he wants of his premises which have-become vacant. He can only 
make use of these premises after the lapse of one month from, the date on 
which the intimation is received. In other words, during this period Government 
is given the power to requisition the premises. If-they exercise that power within 
the period prescribed, the premises become requisitioned premises and. the ‘pre- 
mises would be given to such allottee as the Government may nominate. If 
the Government do not exercise their power, the right of the landlord to make 
use of his premises arises and on the lapse of that period he may let, ocenpy or 
permit to be occupied the premises in any manner he likes. - But it will be 
noticed that if he does not give the intimation he has no right to deal with the 
premises, and therefore what we have to consider in this case is—what is the 
proper effect to give to the expression ‘‘the intimation’’ used in sub-a. (3)1 
The rival contentions are that the intimation referred to in s. 6(8) is the inti- 
mation referred to in s. 6(1), and the other contention is that the expression 
“the intimation’’ in s. 6(3) is the intimation with all its requirements set out 
not only in s. 6(1) but also in s. 6(2). In other words, it is only that inti- 
mation which is in the prescribed form which is given to an officer authorised 
in that behalf, which is given by registered podt, and which is given within 
seven days of the premises becoming vacant that constitutes the intimation re- 
quired to be given by the landlord under s.:6(3), and if any of these require- 
ments is absent a landlord cannot be deemed to ‘have given the intimation re- 
quired by law. It is, therefore, pointed out that admittedly in this case the 
intimation of January 27, 1954, was not by registered post and therefore the 
landlord never gave the intimation, -and not’ having given the intimation the 
right-of the Gevernment to requisition the premises continued and any use 
that-the landlord might make of his premises would be an unauthorised use and 
any person occupying the premises would be an unauthorised occupant. It is 
also urged on behalf of the State that the only intimation that a landlord can 
give is the intimation within seven days of the premises becoming vacant. If 
that period elapses and. an intimation is not given, a landlord can never give 
the intimation required in s. 6(3). In other words, if the landlord fails to 
give the intimation with all its requisites as contained in s. 6(1) and 6(2), 
even though the premises may not be required by the State and even though the 
premises may not be requisitioned at any time, the landlord has no 
right at all to let or occupy those premise.. In other words, those premises 
must continue to remain untenanted during the whole period that the Bombay 
Land Requisition Act is in force. That, indeed, is a startling conclusion to 
come to, and unless justified by the clear language of the law, the Court would 
be reluctant to accept such a construction being put upon a law which al- 
though intended for social: good is also intended to restrict and control the 
` proprietary rights of a landlord. 

Tt is said that the Court must give effect to the mandatory words used by 
the Legislature in s.: 6(2). The Legislature has used the words of obligation 
when it provides that the intimation shall be given by registered post arid with- 
in the time mentioned in subs. (2). Now, the expressién ‘‘shall’’ normally 
connotes undoubtedly a mandate on the part of the Regislature and also con- 
notes an obligation upon the person or authority to whom the mandate is is- 
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-sued. In order to place a proper construction on that expression the Court 
must look to the scheme of the Act in order to determine what are the conse- 
quences which the law has laid down as a result of non-compliance with that 
‘mandatory direction. The consequence may be penal, the consequence may be 
‘that a particular order passed is, invalidated, the consequence may be 
that a partichlar right is not acquired or 8 particular obligation is imposed, or 
the consequence may be not stated in the law at all. When no consequence is 
apparent in the law it is possible for the Court to take the view that although 
the Legislature has' used the expression ‘‘shall’’ it must be construed as being 
directory or procedural rather than mandatory in the strict sense of the term, 
The Legislature may be anxious that a particular procedure may he followed. 
The Legislature may'require that procedure to be followed in the interest of the 
party’ for whose benefit the direction is laid down. But it does not follow that 
because the party does not follow that particular procedure or give effect to 
that particular direction, the result would be so serious or so calamitous as for 
the party, nce his tights to deal with and use his own property. It is clear, 

our opinion, that the mode prescribed by s. 6(2) that the intimation shall be 
given by red post is directory. It is clearly in the interest of the land- 
lord himself that he should leave no possibility of any dispute-about his having 
given an intimation at the proper time, and therefore the Legislature as a 
safeguard in his interest has provided that he should give intimation by re- 
gistered post. But it is too much to suggest that even though in fact intimation 
has been given and although the intimation is admitted by the State, merely 
because the landlord has failed to follow the mode prescribed in s..6(2) he 
should be totally deprived of the right to make use of his property although 
the Government may at no time requisition it. 


Now, anı indication and a very clear. and emphatic indication as to what the 
tare thought of this particular provision in s. 6(2) is to be found im 
8..6(5) of the Act. ; That.is the penal section and that section provides that :— 

‘ “Any landlord who fails to give such intimation within the period specified in sub- 
section (2) shall, on conviction, be punishable with imprisonment for a term which may 
extend to three months or with fine or with both and any landlord who lets, occupies 
or permits to be occupied the premises In contravention of: the provisions of sub~sec- 
So ee ee a 
extend to one, year and shall also be punished with fine.” . 

‘Therefore,.the first part of sub-a. (5)-creates an offence with a certain punish- 
ment and the offence consists in failing to give such intimation within the period 
specified in sub-s. (2). .It is clear: that ‘‘such intimation”? refers to the inti- 
mation set out in s. 6(1).. If the intimation referred to here was the intimation 
with all ita requirements as set out in sub-ss. (1) and oh then the Legislature 
would not have proceeded to mention in this part of sibs. (5) ‘only one re- 
quirenient.of sub-s. (2) because what'is made penal is failure'to give intimation 
within the time specified in subs. (2). It will be noticed that failure to give 
intimation .by registered post: is not made penal: Therefore, the two ingre- 
dients to’ which the-Legislature attached the greatest importance were the in- 
gredientd with regard. to failure to give intimation’ required by sub-s. (1) a 
the failure to.give the: intimation within the time specified in subs. (2). 

Legislature itself thought that thé mode of giving the intimation, viz., ao sy 
gisterėd. post, was’ not a matter of substance, it was a matter of procedure; it 
was a matter of detail, the failure'to follow which would not and should not 
result in penal consequences. The second part of subs. (5) constitutes an of- 
fence with a higher. punishment. and that offence ia constituted by the land- 
lord using the premises in contravention of the provisions of. sub-s. (3). Com: 
ding back to the’provisions of sub-s.' (3), it’ is ‘difficult to take the view that the 
intimation referred :to' in this sub-section ‘is not the intimation referred to in 
bib-s: (1); but-the’intimation referred to in sub-s (1) with the additional re- 
quirements set out in subs. (2). It is undoubtedly true that it ia‘ possible to 
take the ong or the ather view of the expression ‘‘the intimation?’ in subs. (3), 
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but we should rather take the view which will lead to the least inconvenience 
and which will serve the purpose of the-Act without causing unnecessary hard- 
ship to the landlord. ' ka 

Now, if we were to take the view that the intimation refers to an intimation 
with all its details and requirements as contained not only in s. 6(1) but 
also in s. 6(2), the result would be that if an intimation is not given by ‘re- 
gistered post and within seven days, the landlord thereafter could never give 
an intimation. As already pointed out, he would be perpetually, or at least 
for the duration of the Act, deprived of his right to deal with the premises 
although the State may not choose to requisition it. On the other hand, if we 
place upon the expression ‘‘the intimation’’ the narrower construction, espe- 
cially in view of what we have already stated with regard to s. 6(5) that the 
intimation referred to in s. 6(3) is only the substance of the intimation as 
set out in's. 6(1), then no serious consequences ensue either to the landlord 
‘or to the State because the position will be this. So long as an intimation is 
not given, the State will have the full right to requisition the premises. The 
Advocate General says that this would give the right to the landlord at any 
time he thinks proper to give an intimation. Assuming that is so, the only 
consequence of a landlord giving such intimation would be not to deprive the 
Government of the right to requisition, but on the contrary it will draw the at- 
tention of the Government to a vacancy and will permit the Government to 
requisition the premises within the time specified in s. 6(3). It is only after 
the lapse of that time that the right of the landlord to use the premises would 
arise. ‘If there is a vacancy under s. 6(1) the landlord would not be in a posi- 
tion to make use of those premises. As already pointed out, any use that he 
might make would be an unauthorised use and any person he might put in 
occupation would be an unauthorised person. Therefore, it would be in the 
interest of the landlord himself, if he wants to make use of the premises, to 
give the intimation, because not only would the landlord be making an un- 
authorised use of the premises, but he would be liable to penal consequences 
under s. 6(5). Therefore, it is diffleult to understand what possible good the 
landlord can achieve by not giving the intimation required by s. 6(3). 

The Advocate General said that assuming the time mentioned in s. 6(2) has 
passed, there is’no intimation, and Government’ starts making the inquiry 
which it has a right to do under the proviso to s. 6(4) (a) to which we shall 
presently come, and if the landlord gives the intimation subsequently, the 
inquiry would be rendered futile and serious inconvenience might be caused. 
Now, the inquiry contemplated by the proviso to s. 6(4)(a) is in cases where 
no intimation is given. It is a.case of what is popularly known as a sup- 
preased vacancy. The landlord having suppressed the vacancy, someone having 
informed the Controller of such a vacancy, the State launches upon an in- 
quiry as provided in the proviso to s. 6(4)({a). But if the landlord himself 
comes forward and says that there is a vacancy and gives intimation, ,we should 
have thought that- the purpose of the Government would be better achieved 
than by holding an inquiry under the proviso. But the answer of. the Advo- 
cate General to this contention is that the destination—nd this is his expres- 
sion—of the requisttioned premises in the case of a vacancy declared’ by the 
landlord is different from the destination of the vacancy which is found as a 
suppressed vacancy, and the Advocate General wanted to draw our. attention 
to the policy of Government that. when -there'is a' suppressed vacancy, the 
vacancy. should go to the first informant and when intimation was given by the 
landlord it should, be used for a public purpose and given to a Government 
servant or used for some other similar purpose. Now,-in construing the Act 
we are not concerned with the policy of Government. - It is. sufficient for us to 
note that even when an inquiry is being held by Government with .regard to 
a suppressed vacancy; and the landlord gives intimation, the premises would 
become available for being requisitioned for a public purpose. For what par 
ticular public purpose the Government, may use that vacancy we are not con- 
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cerned; There is nothing in the law which compels the Government not ‘to 
give a vacancy declared by the landlord to a’ ‘homeless person, nor is there any- 
‘thing in the law which compels the Government to give a suppressed vacancy 
‘to the first informant and not to a Government servant.’ Policy of Government 
cannot possibly influence us in coe PROv eins: a a law ina particular 


' er. 

"Bow, gube. (4).of s. 6 leo throws some ‘Tight .on ‘he: AE we should 
place upon the expresion. “the intimation” used in s. 6(3). Bub-section (4) 
provides: 

Ea PE ET EEA E E ay is given and notwithstanding 

anything contained in section 5, the State Government inay ‘by order in writing—” : 
and then follows the power to requisition. Therefore, here the Legislature 
gives the power to the State to requisition, whether an intimation is given or 
is not given.’ Where an intimation is given, the power to requisition is as 
laid down in s. 6(3). Where intimation is' not given, it-is dealt with by the 
proviso to s. 6(4)(a). But the relevant fact'to be-noticed is that ‘in referring 
tothe intimation in subs. (4), the-referetice is only to subs.-(1) and not to 
sub-s. (2). This again shows ‘that what the Legislature.was emphasising was 
the substance and the important - Sa ig of the intimation which are’ con- 
tained in sub-s. (1)-and not in subs. (2). Turning to the proviso to sub- 
a. (4) (a), the proviso deals with acase w ere no intimation is given and makes 
an inquiry by Government obligatory and permits the Government to make a 
declaration’ with regard to a vacancy which is conclusive. 

. Therefore, looking at the whole scheme.of the Act, it seems to us that ‘the 

ture itself in various parts of s. 6 has made a distinction’ between the 
intimation referred to in subs. (1) and-the.other requirements of the cee 
mation referred to in sub-s. (2). lt is equally clear that the Legislature 
emphasised the giving of intimation “in the prescribed form and, to, an af ion 
authorised in that behalf by the State Government; and that the ture 
has attached less importance to the question of time ‘except , 4o the extent. that 
failure to give this intimation has been madé ‘penal; and for the obvious Teg- 
Bon that it was the policy of the law that the landlord should, report vacancies 
‘as soon as possible. But because the policy: ' of the law was to put epmpulsion 
upon the landlord to report a vacancy, it aac not follow that-if the vacancy 
was not reported in time and if the landlord made himself liable to penal con- 
„séquences, the landlord was.deprived for all time ‘from giving an intimation 
subsequently; and it is equally clear thatthe Legislature hds laid thé ledit 
‘emphasis on one particular aspect of ‘this’ intimation, ‘which is ‘the mode at 
giving the intimation, viz, by registered: ‘post. . 
' Reliance was also placed at the Bar on'a judgment of Mr. Jnstise Kania ih 
‘Nurshedras B. Dave v. The Asian Assurance Co. Lid.'. There the a 
Judge’ construed a provision in a ‘rule, which required notice td: be 
registered post, as ‘mandatory. In that case the learned Tadge was’ dealing 
with the right re policy holders to elect’a director and he was ‘considering: the 
Election Rules, and it is wall known ‘that when you construe Election Rules 
you shave to constrné’ them ` technically and ‘have to take the view. that. every 
requirement of the, Blection Rules is intended to be given effect’ to. Thete- 
fore, the judgment of Mr. Justice Kania is not in pari materia with the ques- 
tion we have to consider under the Land Requisition Abt.' 

Mr. Gupte also referred to another judgment of Mr: Justice Tendolkar in 
Jethanand Moorjmal Metha v. N. 8. Varma?, where he seems to have taken a 
view contrary to the view he took in ‘Sayed Abdul Hamid v. The State’ of 
Bombay. There the learned Judgé was construing T. 117 of the Displaced 
‘Persons (Compensation and Rehabilitation) Rules, 1985; and gubhr.. {r ) of that 
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rule provided that every order made under the Act or the Rulæ shall be 
served by registered post,-and the learned Judge was at pains to repel the 
contention at the Bar that ‘‘shall”’ was a word of obligation and no order 
made under the Act or the Rules could take effect until it was served in the 
manner provided, and the learned Judge says: i 
“There is no doubt that the rule requires that an order shall-be served by 

post but tt does not necessarily follow therefrom that if it is not served, tt does not take 
effect. The word ‘shall’ is undoubtedly a word of compulsion or obligation, but from 
that alone it does not follow that the rule is mandatory and not procedural only. That 
a rule has to be observed does not necessarily meke it mandatory, because even proce- 
dural .rules ought to be observed, and whether or not the requirement of rule 117 is 
mandatory or whether it is merely procedural must be determined having regard to what 
it provides and the purpose for which the provision, is made. Obviously, the particular 
e ea ee ee toe a Oy es ia? cae 
seems to me cult to hold that if the order is in fact known to the person who is 
- affected by the order, there yet has to be service by registered post, because the object 
of service is to acquaint the person affected with the contents of the order so that he can, 
if he so chooses, seek to challenge tt by any method open to him.” 

With respect, we subscribe to the view taken by the learned Judge in this 
judgment and, differ from the view taken by the learned Judge in the earlier 
judgment which is relied upon by the Advocate General. 


In passing, a reference might be made to the recent decision of the Supreme 
Court in State of UP. v. Manbodhan Lal,+ where the Supreme Court, differ- 
ing ‘from this Court, took the view that the expression ‘‘shall’’ used in 
art. 820(3)(c) wás not mandatory and there was no obligation upon the State 
Government to consult the Public Service Commission in the cases set out in 
that article, and the observation in the judgment to which reference might be 
made is at p. 917:: 

“This result could not have been conterhplated by the makers of the Constttution. 
Hence, the use of the word ‘shall’ in a statute, though generally taken in a mandatory 
sense, does not necessarily mean that in every case it shall have that effect, that is to 
say, that unless the words of the statute are punctillously followed, the proceeding or 
the outcoine of the proceeding, would be invalid.” 

On this view of the law, let us turn to the facts before us and see what is 
the consequence. We have here, an intimation given by the landlord on 
January 27, 1954. If it was sent.on that day, it is sent within seven days. It 
is H the prescribed form and it,is sent to the authorised officer. Admittedly, 
it is not sent by registered post. Therefore, in the view that we take, # would 
be an intimation contemplated by s. 6(3), and if that is so, the landlord was 
within his rights in occupying these premises after the lapse. of one month and 
‘it was not open to the State Government to requisition these premises on May 
‘11,1957, unless there was a fresh vacancy. But some difficulty is caused in 
thia case by the fact that there is no clear evidence on the record that the 
intimation was in fact sent by the landlord on January 27, 1954. All that 
the record shows is that the particular letter bears the date J anuary 27, 1954, 
but there is no averment in any affidavit or any oral evidence that the letter 

was posted on that day. It, may be that in most cases when a letter bears a 
partienlar date it is posted on that date or it is put by post in Esra eae 
But it is not necessarily so. A letter may be written on a particular day, it 
may be laid aside, it may be posted on the next day or. even a day dater; and 
here we have a fact that the letter was only received by the Controller on 
February 1, 1954, although the letter was sent from Bombay by post and re- 
ceived in Bombay by, post. It. may be that there was delay in the post. office, 
it’ may equally be that the letter’ was posted after January 27, 1954, but we 
agree with the Adyocate General that it is difficult to take the ‘view on the 
‘record as it stands that the intimation was given ae the time preseibed 
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by s. 6(2). But even go it -would be an intimation within the meaning of 
s. 6(3), because it is an intimation in the prescribed form and itis given to an 
officer authorised in that behalf, and as it was admittedly received on February 
1, 1964, the landlord was ‘debarred from making use of his property for one 
month from February 1, 1954. 

Now, the learned Judge came to the conclusion that this was not an ii 
tion within the meaning of s. 6(3) by reason of an unreported judgment of 
Mr. Justice Tendolkar in Sayed Abdul Hamid v. The State of Bombay. With 
great respect to the learned Judge, the view. that he took was, having called 
to his assistance the provisions of the General Clauses Act, that the provision 
in thé Act before it was amended, by Act V of 1952 which required the intima- 
tion to be given by post, that post must be read as registered post and that it 
was obligatory upon the landlord to give intimation by registered post, and 
he refused. to permit evidence being led to prove as a fact that intimation had 
been ‘received by Government. His view was that if the intimation was not 
sent by registered post, the intimation was not the. intimation required by law. 
As this was a judgment of a co-ordinate authority, Mr. Justice K. T. Desai 
felt bound to follow it and, therefore, he came to the conclusion that in this 
case the intimation of January 27, 1954, was not the intimation required by 
8, 6(3). Now, we have had a look at the judgment. In our opinion, again 
with respect, the construction placed by the learned Judge on a. 28 of the Bom- 
bay, General Clauses Act is not -warranted by the language used by that Act. 
But that is a question that does not arise in this appeal. But we are unable 
to agree with the learned Judge that the failure to comply with any of the 
requisites contained in s. 6(2) with regard to the intimation makes t inti- 
mation ohe which does not fall under s. 6(3). In other words, the view taken 
by the learned Judge was that the intimation referred to in 8. 6(3) is:not only 
the intimation referred to in s. 6(1) but with all the requisites get out in 
8.’8(2). In view of what we have stated, that view does not commend itself 
to us. The Advocate General has- strongly emphasised the fact that after this 
judgment of Mr. Justice Tendolkar, the Legislature altered the law and sub- 
stituted ‘‘registered post’’ for “epost”. From that he wants us to draw the 
‘inference that the Legislature adopted the view of Mr. Justice Tendolkar, and 
instead of leaving the matter to the General Clauses Act, the Legislature in- 
corporated in ‘the Act itself thé. provision that the intimation, should be by 
‘registered post. Now, in the first place, the judgment of Mr. Justice Tendol- 
kar was an: unreported judgment, and there is nothing before us to show that 
it was the result of that judgment which led to this legislative amendment. 
-But assuming that was so, all thet it means is that the Legislature thought in 
the interest’ of the landlord that he should send the intimation by’ registered 
‘post rather than ‘by ordinary post. Even so, the requirement ‘with regard to 
‘registered post still remains directive atid not mandatory in the sense in which 
we have explained the expreasion., ` 
~ The view’ of the learned Judge below was that even assuming this intimation 
was not a proper intimation, the landlord was entitled- to rely on the subse- 
quent intimation of November 8, 1954, which was admittedly by registered post, 
in the prescribed form, and gent to the requisite authority. Of course, , the 
objection taken by, the Advocate General to thia intimation is that it was not 
gent within the period prescribed by s. 6(2). But as we have already pointed 
out, the failure on thé part of the landlord to give the intimation required by 
s, 6(2) did’not debar him from giving a subsequent intimation. It only pre- 
‘vented him from making use of the premises because he could not make use 
of his premises in a authorised manner till he had given the intimation and 
till the period mentioned in s. 6(3) had elapsed. one 


Therefore, whichever way one looks at it, the requisition order pisei bý 
Government on May 11, 1957, is not justified by law. It was passed after the 
lapse of the period mentioned in s..6(3),. whether the period commenced from 
February 1, 1964, when, the intimation of. January 27,.1954; was .reseived,; or 
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it commenced from November :8, 1954, when the second intimation was received 
‘by the Controller. : 


But it is not sufficient that a party should come to this Court and’ make out 

a case that a particular requisition order is not valid: In order tó get that 
relief from the Court on a writ petition, not only must he come with clean 
harids, not only must he not suppress any material facts, not’only must he 
show the utmost good faith, but he must also satisfy the Court that the making * 
of the order will do justice and that justice lies on his side. The Advocate 
‘General has drawn our attention to the rather’ curious attitude taken up by 
‘the petitioner with regard to this intimation of January 27; 1954.’ ‘In his peti- 
tion’ as originally presented he relied on a vacancy of October 23, 1958, and 
he relied on an intimation of November 27, 1958, and he actually’ "denied any 
knowledge about’ the intimation of January 27, "1964. Now, this was partly 
due ‘to the confusion created by the letter written by the Controller himael? 
by which he erroneously referred to the intimation of January 27, 1954, as of 
November 27, 1953, having been recetved'on February 1, 1954. But this parti- 
cular fact would not have induced us to refuse relief to the petitioner. ‘'This 
is not a case-where’ the intimation of January 27, 1954, is being’ challenged as 
a' fabticated document, in which case we would. certainly consider the aver- 
ments of the petitioner with regard to this document. It is an admitted docu- 
ment and whatever the petitioner might have said about this document, the 
undisputed fact remains that he did send it to the Controller and the Control- 
ler received it. 


‘But the pésition is different with regard to what happened after the inti- 
indtion waa gent by the landlord and the use that he made of the premigés and 
tHe'statementa that he made with regard to that use. It appears from the 
record that for about a year preceding the requisition, order, one’ Kalyaniji 
Dhanji, was ‘occupying this ‘particular flat, the landlord ‘and his family were 
occupying, the adjoining flat, and the curious case put forward by the landlord 
on the affidavits was that this Kalyanji was a relation of his, that he was 
staying as a guest, that ‘he his own kitchen and cooked his own food,.and 
that’ technically the premises were still in his occupation. Now, we have be- 
fore’ us the sthtement of this Kalyanji himself. and he admits that, ‘for one year 
‘he had. been’ eying m this’ flat with the members of his family, that, he was 
an independen yin thig | flat and making: payments to-the cook and ser- 

He said that he was not paying any rent to the landlord who was. his 
mative, But, he had furniture jn this flat—cupboards, tables, chairs, ete—, 
at ough some furniture belonged to the Jandlord, and that he had hig visit- 
card where he showed his business office as in this flat. Now, the tradi- 
fons of Indian hospitality are very great, but the manner in which yanji 
biayed in this flat is not quite in’ conformity with thoge tr, ditions. We haye 
‘a person who is described as a guest, who does his own cooking, ‘who pays his 
own servants, who carries on business, and who prints, on ‘card the busi- 
‘neas address òf this flat.’ But whatever ‘that may be—and. Mr. E Gate is right 
that it is a disputed fact on the record—, whether Kalyanji was, a meré ‘guest 
-as the landlord alleges, or was a licensee, or an invitee, or even a ‘tenant of the 
landlord as suggested by. the State, the important, fact that emerges is that 
the landlord was not actually ' in éccupation of this’ flat” for a year before it 
"wag requisitioned and it was in the occupation of this Kalydnji. At the date 
of the petition Kalyanji had left, the premises were requisitioned, a Govern- 
‘mént’ offcer was put in’ possession, and the result of setting aside this requisj- 
tion ‘order world be to.throw, this Government servant out and redtore posses- 
sion tö'the landlord when in fact the landlord was tiot staying there. There i 18 
also force in the Advocate General’s contention thdt on the record it would 
þe öpen. to the Government to ‘requisition these premises afresh on the grotind 
of. vacancy constituted by’ Kalyanji Dhanji leaving these: premises, and that 
‘the Court will not make an order which could be, ine substance, set asidé; by 
‘the’Government issuing a fresh requikition’ order. ` "This ' is not'a case whate a 
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landlord: hasbeen deprived-of his possession. This- js not &case where e te- 
nant in occupation has been thrown out. This is, on the contrary, & éabe where 
the premises requisitioned for alpublic purpose are occupied by a Government 
servant and: are sought -to be'-taken Possession’ of by: the. landlord by asking 
the Court.to throw the Government servant out and: restore possession- to’ the 
landlord when that landlord has never ghown: his need of those premisés by 
obcupying them himself. Therefore; this is ‘cleatly a case ‘where justice is not 
on’ the side :of the petitioner, it-is°on:the side -of the State, and we see no 
reason why.we should grant any relief to the petitioner: - '- 

We.would not have interfered i£ the learned Judge had“ Grereisėd his! dine 
tion in favour of the petitioner. But as appears clearly- from the judgment, 
this is not a'case where fhe learned ‘Judge has: ‘exettised his ‘discretion. (On 
this aspect of the matter. the learned Judge'says:~-- <> - 

nit eel Ghia oo A Gs Gui Gur ca a A A acid 
goùd faith, which he is Bound to show in proceedings for`the issue of-a writ, and that he 
has thereby -disentitled himself from claiming any relief. The statements complained 
of-are ‘statements’ in relation to the occupation of the premises by persons'othér than the 
petitionér in the’ year 1956. The' statements made in that connection are totally tmmate- 
rial for the purpose of the present petition. Even if there was any substance'in the com- 
plaint of the respondent, the petitioner is not disentitléd to’ rélief by reason thereof.” 
With respect ‘to the learned'J udge, the matter is much more serious thar. mere- 
ly the question of this particular vacancy of 1956 not being’ relevant to the 
vacancy which is the subject-matter of the requisition order. On a’ writ peti- 
tion, as we have already said, the petitioner-has not merely to show’ food faith, 
but he has not to sippress ‘any facts and has alsġ to show that justice lies on 
his‘ side. If"the learned’ Judge’ had taken these circumstgiices intd considera- 
tiori and then had come-to the’ donclusion that the disttetion should bs exer- 
cised in favour of the landlord, then pee we would x not have’ inter- 
fered: with ‘the ordér ‘passed ‘by the learned Judge 

- The result; therefore, is that the appeal will be ‘allowed, the'o ‘dex of ‘the’ trial 
Suge Will be set aside, and the petition’ will be digmigséd: There will, _ be no 
order as ‘to costs of the petition and no order as to coats eae at the. appeal. ` 

Liberty to the iia s attorneys to ‘withdraw the ‘s gam of ‘Re. 500 ‘depo- 


ae in, Court.” . 
; pa f / Appeal alowed. 
aiite for the oa - Little a Co. S , 
Boligitors for -the respondént : Shellih & Tohoi. : acti: 
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‘` Before the Hon'ble Mr. M. C. Chagla, Chief Justice, ond Mr. ‘Fustice-S: T. Desal 


HAST INDIA TRADING vo, NEW YORK v.- PADAN, AND aia 
mt E BOMBAY.” d 
Foreign judgment—Decree passed by foreign Court on award TRA tribunal—Suit 


i: where foreign judgment passed on it whether maintainable Whether suit can be filed 
only on award enforceable as such—Civil Procedure Code (Act V of 1908), Secs. 18, 
14—Awerd given ‘by domestic tribunal not set up by laws of foreign country—Whe- 
_ ther open to party to such award to contend that award not given on merite—Whe- 
" ther ar ex parte decision’ necessarily a decision not on merite—Copy of judgment of 
foreign Court duly certified by legal keeper thereof and'with'proper certificate, from 
Indian Conul but evidence‘ fo prove character of such document’ not '‘led—_Whéther 
such document admissible 4 £ evidence—Indian Evidence Act (1 of 1872), Seca. 78(8), 
74(1) (t): 

cat wea’ Gink Ditka HEA Cay in Satis E EE 
the State af New York, which was based on an award giver by a domestic tribunal 


. * Decided, September 18, 1958. 0.0.I. Appeal No. 18 of 1958: Buis No. 71 of 1954. * 
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: in New York and on which award a decree was obtained from the Supreme Court 

« ofthe State of New York. It was established on the pleadings that the defendants, 
who were alleged to be carrying on business im, Bombay, had accepted the terms of: 
business in Bombey which terms of business Included a submission to arbitration. 
to the tribunal in New York. On the question whether the Court had jurisdiction 
to entertain the suit, it was contended by the defendants that no part of the cause 
of action had arisen in Bombay, that as a foreign judgment was passed on the award, 
the only suit that could be filed was a suit on the forelgn Judgment and not on the 
award and that a suit could be filed only on an award which was enforceable by 
itself and which did not require in any way to be completed in order that tt should 
become enforceable:— 

Held, that the agreement to go to arbitration constituted an important material 
and necessary part of the cause of action and that part of the cause of action had 
arisen in Bombay, 

‘hated: Fs open toa pariy whó has obtakisd a forelan judgment to kiah thé 
alternative on the original cause of action which resulted in his obtaining the foreign 
judgment, it was competent to the plaintiffs who had obtained a foreign judgment 
on the award to rely on the original cause of ection which in the present case was 
the award, . 

that the plaintiffs were sulog on the. award which could be enforced in the State 
of New York and it was made enforceable and complete by obtaining the foreign 
- Judgment, and 

that, therefore, the suit on the award was maintainable and the Court had Juris- 
diction to hear the suit on the award. 

& Co. v. Mahomed Haneef, referred to. 

Seton did of the Indian Evidenco Act, 167%, is wide enough to painit the Court 
to raise a presumption not only with regard to oral evidence, but also with regard 
to documentary evidence. 

Where-n copy of te qudgnunb are Gielen Court duly-cactined ‘by the dagal keeper 
thereof and with a proper certificate obtained from the Indian Consul was sought 
to be admitted m evidence but its production was objected on the ground that under 
z. 78(6) of the Indian Evidence Act, 1872, further proof of the character of the docu- 
ment according to the law of the foreign country was not given:— 

Held, that this was a clear case where the necessary presumption as to the charac- 
ter of the document could be drawn under s. 114 of the Indian Evidence Act, 1872, 
and, therefore, the faflure to tender formal evidence as to the nature af the docu- 
ment did not prevent the document from being admitted into evidence. , . 

Where an award is given by a tribunal selected by the parties and when the tri- 
bunal is a domestic tribunal and not a tribunal set up by the laws of a foreign 
country, tt is not open to a party, who is a party to the award, to contend that the 
award was not given on merits, If the award was given against the rules of natural 
justice or it was fraudulently obtained, the party may not be prevented from put- 
-ting forward that contention. 

It is only in those cases where the Court for some reason or other passes a judg- 
ment against a party without investigating into the merits of the matter that it could 
be said that the decision is not given on the mertts. The mere fact that the decision 
is ex parte, the mere fact that the defendant after being served does not choose to 
appear, does not make an ex parte decision a decision not on merits. 

. Keymer v. Visvanatham Reddi’ referred to. . 

There are cases where it can be said that a Court or a tribunal has not considered 
the point and therefore the decision, in the absence of such consideration, is not a 
decision on a particular matter. -But there are also cases where the point is so 
obvious that it would have been taken if it was a good point, and then it is open to 
the Court to say that indirectly the matter has been decided by that Court ‘because 
‘the decision was not based upon the acceptance of that particular submission. 


Tre facts appear in the judgment. 


1 (1982) I. L. R. 45 Mad. 496, 8.0. 24 Bom. 2 (1916) I. Le R. 40 Mad. 113, 8.0, 19 Bom. 
L. R. 1245, P.O. L. R. 206, P. O, 
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M. R. Parpia, with M. 8. Sanghvi, for the appellanta. 
J. M; Thakore; with P. B. Vaks, for the respondents. ` 


- Cmar OJ. A EEEE ER E E E E Justice Mody 
and the learned Judge begins his judgment by stating: ‘‘This is a normal 
cang wherein abnormal developments have taken place.” We wholly subscribe 

t proposition. We might add that this is not only a normal case but a 
very simple case where'every conceivable technical defence has been taken in 
order to put off the evil day when judgment will be passed against’ the respon- 
dents, who are the defendants in the suit. Mr. Thakore, who ean Ta done his 
best for his client, realising how dishonest the defence was and arguing before 
what he might have felt a very hostile Bench, did not omit to put before us 
every possible circumstance which could help his clients. But the more he’ 
argued the more we felt that the attempt was, as Mr. Thakore frankly con- 
ceded, to gee that the judgment was delayed as far as possible, and Mr. Thakore 
also told us that as his clients were not in a position to pay any amount at all 
it did not matter to them whether heavy costa were incurred and the litigation 
became as protracted as possible. According to Mr. Thakore, his clients might 
as well be adjudicated insolvent for a larger amount as for a smaller amount, 
and perhaps they prefer to be adjudicated later for a larger amount than for 
a smaller amount at present. 

Now, the suit out of which this appeal arises is substantially based on a 
foreign judgment and in the alternative on an award given by a domestic tri- 
bunal‘ fanctioning in New York and the judgment and the award came to be 
given under the following circumstances. The plaintiff company was incorpo- 
rated in the State of New York and the defendant company, it is alleged, was 
at the relevant time carrying on busineas in Bombay, and the case of the plain- 
tiffs was that by two létters dated September 7, 1948, and September 18, 1948, 
the first written by the plaintiffs and the gesond by the defendants, the terms of 
business were agreed upon between the'parties. The terms with which we are 
concerned were that the business was to be done on the terms of the American 
Spice Trade Association contract with -a letter of credit to the extent of 
95 per cent. të be opened by the plaintiffs. Pursuant to these terms of business, 
according to the plaintiffs, two contracts were entered into. By these contracts 
it is alleged by the plaintiffs that the defendants agreed to sell certain number 
of tons of spices to the plaintiffs. The plaintiffs opened the letter of credit 
as required by the terms of busines, but ultimately the defendants failed to 
supply the goods and committed a breach of the contract. Thereupon, pur- 
suant to the American Spice Trade Association contract the plaintiffs required 
that the dispute between the parties should be referred to arbitration. It was 
sa referred, although the defendants did not nominate their own’ arbitrator or 
appear before the arbitrators who ultimately entered upon the arbitration. An 
award was made and a decree was obtained on this award from the Supreme 
Court of the State of New York. The plaintiffs then came to this Court to 
enforce that foreign judgment and in the alternative they asked for relief on 
the basis of the avant itself. The learned Judge raised various issues and ulti- 
mately dismissed the plaintiff’s suit. 

The first issue that we have to consider is the issue of jurisdiction. Now, it 
is normal to look to the jurisdiction clause in the plaint in order to ascertain 
what are the various facts on which the plaintiff is relying as conferring juris- 
diction upon the Court, and when we turn to para. 10 of the plaint it is averred: 

“The defendants used to carry on business and reside in Bombay. Their present 
whereabouts are not known. But the terms of business were accepted by the defendants 
in Bombay and the proposal of acceptance of the sald contracts by the defendants took 
place in Bombay. The defendants’ refusal to pay the said sum also took place in 
Bombay. A material part of the cause of action took place in Bombay and with leave 
EAA yen Pinse 14:0 tne Latare Pabut tile) Hon ble Comt his- Jurisdiction Joey 
this suit.”, 
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In fact leave was granted under cL 12. Considering this paragraph it jis, clear 
that the averments with regard to the carrymg on of business and residence 
in a cannot confer jurisdiction upon the Court. The defendants must 
or reside within jurisdiction at,the date when the plaint ,is, 
preseuted é-Court , and | the fact that the defendants cused, to “carry. on bugi- 
ees or, ‘to Penida in Bombay cannot help the plaintiffs to invoke the juris- 
diction „of this Court. Mr., Thakore may be’ right that to the extent that the 
suit ig: based on 8 foreign eo cae there is no necessary averment which, 
would confer jurisdiction upon ‘The foreign judgment was passed, 
i New. York andthe defendants aia noe “reside and carry on business within’ 
: iction at the relevant ee -The only way that jurisdiction could: pos-. 
a y, have been attracted, was by an averment that there was an obligation 
under, the judgment on the part of the defendants to pay, the amount in Bom-, 
bay or that the defendants had undertaken the obligation to pay, the judgment 
amount í in Bombay. , There is no such averment in the plaint, : ‘and in the absence, 
of, any guch averment, if the plaint had been based only on the foreign judgment _ 
then we:might have agreed with the learned Judge held that the Court: 
had: no, jurisdiction. But it is unnecessary finally to decide this matter. 

We must. now turn and consider whether the Court has jurisdiction if the 
sujt is.based-on the award given by the domestic tribunal in New York. For 
that purpose the necessary averment is to ‘be found in para. 10 of the plaint 
and that averment is that the terms of business were accepted by the defend- 
anta in Bombay and the pro or acceptance of thé said contracts by the 
defendants took place in Bom ` The learned Judge has taken the view that, 
this averment is not an evorment of fact but it is a submission of law. AI- 
thogh, 1 the latter part of’ this' sentence may bé characterised as a submission 

he ta difficult, with great respect to the learned Judge, to take the view 
. tha a statement that the terms of -business were accepted by. the defendants’ 
omibay i is a gubmission of law-and not an averment of fact. When we turn 
to fha writen atom tement, para. $, Which deals with this paragraph of :the 
nt, states ; 
annk welch Wi a als obs Gib se: a auto ta tense the 
Sarai Gf fis Geb a eats eee at pl cats Ee oe The defendants 
submit that no part of the cause of action has arisen in Bombay. The defendants 
therefore submit that Jeave granted to the plaintiffs under clause 12 of the Letters Patent 
should be revoked.” 
It: is clear-that the‘only averment of fact in para. 10 of the plaint which ia 
denied, by: the draftsman is the averment that the defendants or any of the 
partners of the defendants reside or carry on business in Bombay. -The aver- 
ment. that. the, terms of business were accepted by the defendants in: Bombay 
ae ‘not. been:denied, and accepting that‘averment, the draftsman goes.on to say: 
'-“*The defendants submit that no part of the cause of action has arisen in Bombay.” 


Mr. Thiékore sought’ to argue that in the, submission that no ‘part of the cause 
of actidn has arisen in Bombay‘ was implidit the denial that the terms of busi- 
air were actepted -by the defendants in Bombay. We refuse to put that inter- 

tation upon para. 15. The written statement has been drafted by a senior 
aa experienced counsel and Mr. Thakore found himself in this difficulty from 
stage to stage’ that the ‘counsel not only was experiericed and able but, was also 
extremely constientious because having the correspondence’ before him, as we 
shall pòint out later,’ it was impossible’ for him to allege that the terms of 
business: had not been ‘accepted by the defendants. Therefore, if there is ho 
denial; of the specific averment in para. 10, then we must by the rules of 
pleadings come to the conclusion that this averment hasbeen accepted in the 
written statement. Therefore, -we find: ourselves inthis position that the’ de- 
fendatta accepted the terms.of business iù- Bombay, which terms of’ business 
inclúdėd. a submission to arbitration. If, therefore, a suit can:lie-oh an award, 
then. we have here pleaded 4: necessary ingredient of ths cause of action or the 
award, viz., that the agreement to submit disputes to arbitration was arrived 


t 
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at in Bombay. Whether the averment, is' proved or not is Ei different matter, 
‘but if that averment is established, it is difficult to’ contend’ that in a suit on 
“an award the agreement ‘to go to arbitration does not constitute an’ important 
‘material and necessary part of the căusè of action, and if that part of the 
-causo of action has arisen in Bombay the ‘Court has “undoubtedly jurisdiction. 


Tt was then sought to be. argued by Mr. Thakore that it is not competent to 
the plaintiffs to file this suit on thé award, because the award has become merged 
in the foreign judgment, and Mr. Thakore urged before us that once. a foreign 
judgment is passed on the award, the only suit that can be filed is the suit 
on the foreign judgment and not -on the award. Now, it is clear and well . 
established law that it is open to a party who has obtained a foreign judgment 
to sue in the alternative on the original cause of action whjch resulted in his 
obtaining’ the foreign judgment. Mr. Thakore does not dispute that principle 
.of.law, but he BAYS that Bon may be the law’ with regard to a foreign 
judgment obtained on a cdntract or any other cause of action, that principle 
dopa not apply when a party obtains an adjudication ftom a domestic tribunal 
and then goes to a competent Court and obtains a decree,or a judgment on 
the’ award. Apart from authorities, it is dificult to understand how the two 
positions can be distinguished on principle, If it is open to a party suing on 
a foreign judgment to ‘rely in the alternative on the original cause of action, 
we should have thought that’ it-would be equally competent to a, party who has 
“obtained | a foréign judgment on’ tHe award fo rely on the original cause of 
action which in this case happens to be the award. Therefore, ‘the award is as 
mich a cause of action quae the foreign judgment as a contract or. any other 
right which the party has litigated and which has resulted in a foreign judg- 
ment. Instead of going to Court onthe’ contracts which were ‘entered into 
„between the parties and obtaining a-decree, the parties here first went ‘to the 
domestic tribunal, obtained the award, and then proceeded to complete the 
award and make it enforceable by, obtaining a judgment. Therefore, in this 
“edge, the cause of action was constituted by the award’ and the judgment was 
obtained because the plaintiffs had the award in their favour.. Therefore, it 
would seem to us that on principle there is no reason why the plaintiffs should 
“be debarred’ from relying on the award as the original cause of action which 
resulted in’ the foreign judgment being obtained. , 

The next contention of .Mr. Thakore is that even so.the sity award on which 
a suit can be filed is an award which is enforceable by, itself and which does 
not require -in any. way :to be completed in order that it should become en- 
-foreeable, and what is said is that.in this case the award of the domestic tri- 
bunal in New York could not have been enforced as such. The parties had to 
go to the New York Supreme Court and obtain a judgment on it before it 
“became enforceable, and it ig'said on authorities that such.an award cannot 
be the subject-matter of a suit. Again, first looking to the principle’ of the 
matter, it may well be said that an award which is incomplete and unesiforce- 

‘able cannot’be made a subject-matter of a suit, ‘and that before ,a party can 
file a suit on the award he must make the award enforceable. : In this case, if 
that’ be ‘the true ‘principle, that objection: cannot”survive because by obtaining 
a foreign judgment the plaintiffs have made the award enforceable and they 

_are-suing'on an award which is not unenforceable but which has been made 
‘enforceable ‘and: which has been completed ih every l ‘manner. But we 
‘fail to uriderstand the principle of thé submission made by Mr. Thakore that even 
‘though the‘award has been made eiforceable ahd has been completed; ‘still the 
party cannot sue on it because this award was not enforceable’ New Ye ‘that 

“it could not be enforced without thé aid of a competent, Court in Néw York,. 

au our. opinión; the’ matter is really ‘concluded by ‘a l decision at ‘the Privy 

cil which though not directly deciding these two. q estions ‘indirectly has 

i ed these questions, ‘betause it is patent from that decision that if these 

were good submissions'in law they would have béen urged -before the Privy 

Council and the Privy Council would not have decided the matter as it did. 
La—s A 
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There are cases where it can be said that a Court or a Tribunal has not consi- 
dered the point and therefore the decision, in the absence of such. considera- 
tion, is not a decision on a particular matter. But there are also casea where 
the point is go obvious that it would have been taken if it was a good point, 
and then it is open to the Court to say that indirectly the matter has been 
decided by that Court because the decision was not based upon the acceptance 
of that particular submission. Turning to the Privy Council case, it is Opben- 
heim & Co. v. Mahomed Haneef’. In that case, as the facts at p. 501 show, 
the appellants filed a suit against the respondent in the High Court of Judica- 
ture at Madras claiming a certain amount under a foreign judgment or in the 
alternative being the amount of the award. The respondent pleaded that the 
judgment of the High Court of Justice in London was not binding upon him 
as it was not given on the merits, that the claim under the contract was barred by 
limitation, and as to the award, it was not binding upon him as no notice was 
given to him by the arbitrator that he was proceeding to arbitrate. The suit 
was heard by Mr. Justice Coutts Trotter and he decided in favour of the plain- 
tiffs on the award. There was an appeal to the Division Bench of the Madras 
High Court and the Division Bench reversed that decision, and the appellants 
came before the Privy Council, and it is to be noted that the respondent did 
not appear and the appeal was heard ez parte. We are specially mentioning 
this fact in order to emphasise that the Privy Council would have been even 
more careful in considering every possible defence that was open to. the res- 
pondent as he was not represented before them. The Privy Council upheld 
the decision of the trial Court, thereby, as we said, indirectly repelling both 
the contentions of Mr. Thakore. The Privy Council had before it an award 
which according to Mr. Thakore was merged in the foreign judgment, and still 
the judgment was given on the award. The Privy Council had before it an 
award which was not enforceable as such because a decree on the award had 
been taken before the High Court of Justice in London. Both the features 
on which emphasis has been placed by Mr. Thakore were present in the case 
of the Privy Council. Notwithstanding these features, the Privy Council gave 
to the plaintiffs a decree on the award. 

Strong reliance has been placed by Mr. Thakore on a statement of the law 
appearing in Russell on Arbitration. The two propositions of law are: , 

“An award made by foreign arbitrators, which requires an enforcement order to 
render it enforceable by the local law, is not a judgment of a foreign tribunal which can 
be enforced by action in English Courts.” 

This ig a proposition, with respect, which is perfectly correct. Therefore, the 
learned author is dealing with an award which is unenforceable. Then comes 
the next proposition : 

“But an award which ts complete and could be enforced in the country where it was 
made is enforceable in England at common law, quité apart from any rights, given by 
part II of the Act.” 

Mr. Thakore wants to read into this statement the words which do, not appear 
there and the words are: 

“But an award which is complete and could be enforced as such in the country 
where tt was made.” 

Now, there is no warrant for reading these words into the statement- of the 
law. As it stands, the statement, again with respect, is perfectly correct. If 
you have an award which is complete and could be enforced in the country 
where it was made, then it is enforceable in England. We have here an award 
which could be enforced in the State of New York and was made enforceable 
and complete and it is on that award that the plaintiffs are suing in this 
Court. We have had a look at the judgment on which reliance is placed by 
the learned author for these two statements of the law, and that, is the case 
of Merrifield, Ziegler & Co. v. Liverpool Cotton Assoctation,2 and Mr. ‚Thakore 


1 - (1922) I. L. R. 45 Mad. 496, 8.0. 24 Bom. 2 (1911) 108 L. T. 97. 
. R. 1245, P. O. e’ 
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cones that that anthony is not a proposition for the ‘submission for which 
e is con 

Therefore, in our opinion, the plaintiffs’ suit jon the award was maintainable, 
and the Court had jurisdiction to hear the guit. on this award. ; 

Now, we must deal with a series of technical objections which were taken in 
the Court below with regard to the admission of certain documents. The first 
objection was to admitting the judgment given by the Supreme Court of New 
York on the award, and the view taken by nit learned Judge was that the record 
of the Supreme Court was not certified as required by the provisions of the Evi- 
dence Act. Turning to the provisions of the Evidence Act, s. 74 defines ‘‘public 
documents’’ and the one with which we are concerned is el. (1) (#¢)—documents 
forming the acts or records of the acta of public officers, legislative, judicial and 
executive, of any part of India or of the Commonwealth, or of a foreign country. 
We are here concerned with the acts or records of the acts of judicial public 
officers of a foreign country. - Turning now to s. 78, it.deals with the proof of 
official documents, and it provides— 

“The following public documents may be proved as follows (and we are concerned 
with cl. 6): 

(6) public documents of any other class in a foreign country, : 

iby the origin, ee by g SopS Sertilied Dy Gee’ lial baepar terit ihe ceca 
under the seal of.a notary public, or of an Indian Consul or diplomatic agent, that the 
copy is duly certified by the officer having the legal custody of the original, and upon 
proof of the character of the document according to the law of the foreign country.” 
Now, the appellants submitted the record of the Supreme Court with the certifi- 
cate obtained from our Consul General in New York. That certificate was found 
to be unsatisfactory and not in compliance with the requirements of s. 78(6) and 
so a fresh certificate was obtained. This certificate was to the following ‘effect: 

“This is to certify (a) that the annexed proceedings have been duly hdd in accord- 
ance with the laws of the State of New York. 

(b) that the annexed proceedings are duly certifled by the officer having the legal 
custody of the originals thereof at the time such annexed proceedings were issued by 
the Supreme Court of New York. 

(c) that the several persons named in the annexed proceedings as holding the res- 
poctive offices stated therein in reepect af each of them did in fact hold such repectiv 
office at the time the same took 
We have the certificate of the County Clerk and Clerk of the Supreme Court of 
New York who has annexed the seal of the Supreme Court and which ‘haa 
been attested by one of the Justices of the Supreme Court and who certifles that 
the seal is in proper form affixed by the County Clerk, and then there is a further 
attestation by the County Clerk who certifies that the Hom. John E. Mc. Gheenan 
who is the Justice who testified to the fixing of the seal by the County Clerk is 
a Justice of the New York Supreme Court. It is difficult to imagine a certifi- 
cate given with more elaboration or more thoroughness or completeness than 
the certificate that was produced by the ‘appellants. But even go, tM pro- 
duction of the record of the Supreme Court. was objected on the ground that 
although the certificate of the Consul General might be in proper form, s. 78() 
further required proof of the character of the document according to the law 
of the foreign country and the appellants not having led any evidence as to 
the character of the document according to the law of the’ foreign country, the 
document was not proved as required by s. 78(6).:, The appellanta ‘wanted to 
rely on an affidavit produced by a citizen of the United. Statés to prove. the cha- 
ractér of this document and that affidavit was also not allowed to be used. ° 

Now, the Evidence Act is a very technical Act and a party is undoubtedly 
entitled to insist on every technicality. being complied with. ` Fortunately -for 
this Court, large amount of commercial litigation has gone on`for years on the 
Original Side where solicitors and counsel have never insisted on any technical 
defence being pressed when the document on the face‘of it is .a genuine docu- 
ment. It is very rare that a party objects to.the record of ;the Supreme Court 
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of a State in the United States being produced, although bearing all the in- 
signia of genuineness and a certificate by the Consul General, on the technical 
ground: that there-is no proof’as to the character of this document: In ‘our 
opinion, work would become impossible: oh the Original Side if a little element: 
of: commonsense was not introdu¢ed: into the’ application of the Evidence Act. 
Of course, the learned Judge is‘ helpless if parties’ insist on the technicalitjea, 
but the question of: mode of proof is éntirely left to the good songe of the 
parties. No one suggests that if a document is inadmissible the parties by 
their consent can make it admissible. But if a document ‘is’ admissible ‘and: 
when it is'‘clearly genuine, to insist on technical proof is really to forget the 
substance for the letter of the law.’ We do not blame Mr. Thakore for having 
insisted upon every technicality in the conduct of this appeal because he told 
us that the instructions given to: him were that he must resist the plaintiffs’ 
suit on every available defence open to him. But let us see whether even 
this strict technicality of the Evidence Act has not been complied with. i 

It is clear that the proof required by s. 78(6) is for the purpoæ of the 
Court being in a position to decide whether a document is a document'which 
falls within the definition of ‘‘public documents” in s. 74, because unless the 
character of the document-is that it is an-act of a public officer, legislative, 
juditial or executive,'it would not be a public document. Can there be any 
doubt-in ‘this case that the document sought to be tendered wasa public docu- 
ment within the meaning of-s.-74% . It is difficult to understand why the-Court 
should insist upon proof'of a matter which is so clearly self-evident. « How- 
ever technical the Evidence Act may be, -fortunately it has a section which 
should often be resorted: to by Gourts and that is s. 114, because the Legislature 
realised that there are many matters which are so obvious, eo clear, so de- 
monstrably true, that formal proof would be sheer waste of time. In our. 
opinion, this is a.clear case,;where proof should not have been insisted upon as 
to the character of this document. If the necessary presumption could have 
been drawn under:s. 114, there is no reason why on the.failure on the part 
of the plaintiffs to tender formal evidence as to the nature of this document, 
the document should have been rejected. We do not accept Mr. Thakore’s, con- 
tention that the presumption arising under s. 114 does not arise with regard 
to. documents. the Goat the which s. 114 speaks of is the existence of 
any fact which the Court thinks likely to have happened, regard being had to 
the common course of natural events, human conduct and public and private 
business, in their tion to the facta of the particular case. The section is 
wide enough to permit the.Court to raise a presumption not only with regard 
to oral evidence, but also with regard to documentary evidence. Therefore, in 
our opinion, with great respect to the learned Judge, he was-in error when 
he was.persuaded by the respondents to insist upon formal proof being given 
of the character of thig. document by the appellant. We must, therefore, ad- 
mit thig document into’ evidence.. 

A question has been raised ' as to whether even so the petition which was 
presented by the appellants,to the Supreme Court for a'decree on the award 
canbe considered.to be a public document. The documents which the learned 
Judge rightly held would..be public documents which would be- admissible in 
evidence if the necessary formality of s. 78(6) had been complied with are: 

‘1. An order dated February 14, 1956, calling upon the defendants to ae 
cause:on: March 7, 1960, against the gaid petition., - 

' 2. An order dated: March:8, 1950, granting on default the plaintiffs’ iston é 
to confirm the award 'of the arbitrator and for judgment in, accordance there- 
with and directing that the order ‘be settled. 

8. Än order dated March 21, 1950, ‘phasing judgment on the said awards in 
the sum of $18,748 together with interest and costs as mentioned in the order. 
The learned Judge has taken the view that the petition dated February 10, 
1950, which ds we have just stated was'filed by the appellants for obtaining the 
award, was not & public document: The question is whether'the learned Judge 
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ås right.. We agree with -Mr.. Thakore that the. authorities lay, down, and in 
‘our opinion rightly lay down, that a petition is. not, the record of a judicial 
Ney, „It is neither the act nor the record of the Gye of a judicial autho- 
eae t is a ithe act of a private, party. It ig party who: moves, the 
y hig petition to obtain a certain order, and, th heretar, the ,petition gs 
ch would not.come within the definition, of ‚a. public document, under 8. 74. 
Or the same principle, the affidavits, except formal: ak of service, would 
not come within the purview of a public document, and therefore the, learned 
Judge was right in including only the. two. affidavits which are merely formal 
affidavits proving service. Now, if these documents are admitted into evidence, 
they establish that a foreign judgment. was was, pasa, by the Supreme Court of 
the New York State on dn award. ` 
‘The question now is whether the award. which: is “annexed to the petition can 
be admitted into evidence as: a public document. In our opinion. it cannot. 
Mr. _Parpia’s” contention, was that the. Court has acted. on. D award; it- has 


perused the award, it has considered ita oo ontents and has then. passed . judg- 

wich and, therefore, it ‘the judgment. js sh ary various documenta 
led’ upto’ that ‘judgment and“ resulted’ in “ae eae ment ahould ‘ ually 

constitute public documents. In our’ opinion; that con perenne See 


cepted. All that can be said is that the particular award or copy vot tt the pene 
which ‘is atriexed to the petition was beforé the ‘Court’and’it was on that ‘award 
that' the , Court ive “judgment. But there is- nothing: in ‘the ‘Rividente Act 
which givea'any sanctity ‘to the copy of the‘awatd“ exed by''the- appellants 
to their’ petition:'' There is nothing to suggést by reson of the certificate given 
by thé 'Consu}''General or by. the Justice of the’Supreme Court that the award 
où: which thé' Supreme Court’ acted wag the genuine award’ given by thd‘arbitra- 
tors. It often happens that a Court may pass a ‘decred’ on a formed * ‘or fabri- 
cated document :'-the’ document is before: the” Court,’ but’ there‘ is nothing- to 
‘testify to’ ita: genuineness. Therefore what*Mr.' Parpia wants ‘us to do’ is*to 
bring within the’ purview'of the certificate givet uhdet' s. 78-nbt only ‘the 
official. acts'of the Supreme Court but also-the documéhts annexed by the pat- 
ties’ ‘to their’ own petitidn: ‘or’ affidavits which’ they , bring’ befote the Court: 

our pinion,’ that is not 'the- purpose’ ‘of! 8. 78(6). "We must! consider whether, 
‘apart ‘from’ proof of’ ‘the award in‘ the manner “by Mr. Parpia, there 
is anything on’ thé record Which would‘ justify “us in -holding-that'the docu 
ment was adniitted by the' defendants. Parning, 0th ply in paia 8'E $ 
éxptesaly'avérred by thé' plaintiffs ai= 

re “On thle 12ih Joly, 1949 the maid axbftraors and Urhpire duly, mado, 


? acknow "avs 


PE E rep TE gerd pale EA EEREN E heana 
had committed a breach. of the two contracts varde e ia n E i 
pay to’ thé’ plaintiffs a sum af $9 pape of Os a een sb a 
194) and's‘stm of $ 9,209.86 in respèct of the said contract, di pda 


by way of damages.” 
‘And i para. 10 ‘of their written slatetnent’ “all ing eg, o pay i i a 
‘sWith reference to paragraph 5 of the. plaint, the.defendants say that they:are not 
bound by.or concerned with. any, of the statements contained in the said paragraph. The 
defendants say that the awards alleged to SETAE area ak the ald. TEE 
Umpire are pot binding on thepi.”,, paseo t 
Therefore, there is no denial of. the’ award 0r ita.contenta, - -and whiti is amore} 
in para. 17 of, the written statement the .defendants,,as is usual, averred, that 
they will rely: on documents a list :whereof is hereto, annexed,.and, one, of the 
naan is a copy of the, petition and, order to, show, cause ‘issued. by, the 
upreme Court, New York. County.: ‘Therafore, ; the . defendants, received, -the 
petition to which was annexed the award, The learned Judge- has. taken the 
view 4. strictly correct view in law— that-even if there is implied;admission, 
the C Court hag a discretion to-compgl’a -party: to, provg a particular fact not, 
Withstanding.. an implied. rca on the part:of the defendant. But, with 
respect, we do.not think that this ig a cass where the Poneto have availed 
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itself of that discretion, There is an award passed, it is part of the record 
of the Supreme Court, it is sent by the Court to the defendants, the defend- 
ants are in possession ‘of that document, and nowhere in the pleadings is it 
suggested that such ari award was not passed or that the copy of the award is 
not a genuine document. Surely, this is hardly a case where the plaintiffs 
who are in New York should be compelled to prove the original award.by 
means of a commission or by some other means which would constitute a very 
expensive procedure. Therefore, in our opinion, the copy of the award relied 
upon by the plaintiffs should have been admitted into evidence, and we will 
admit it into evidence. 

A further difficulty still remains, and that is with regard to the agreement 
to refer matters in dispute to arbitration. Now, this agreement is to be found 
in the two letters to which reference has been made, the letters of September 
7, '1948, and September 18, 1948: These two letters have been referred to in 
para. 2 of the plaint and their contents are set out, and all that the written 
Btatement has to say with regard to this paragraph is: ~ 

“With reference to paragraph 2 of the plaint the defendants deny that they at any 

time entered into any contract with the plaintiffs as alleged in the said paragraph or 
otherwise.” 
Therefore, there is no denial of this correspondence. Indeed, there could not 
be, because before the written statement was filed, inspection was given by 
the plaintiffs of this correspondence and again the conscientious draftaman of 
the written statement could not- possibly have controverted the statement that 
these letters passed between the parties. Therefore, in our opinion, these two 
letters of September 7, 1948, and September 13, 1948, are admissible in evidence, 
and we will formally ‘admit them in evidence. 

The same is true of the letters and telegrams which constitute the two con- 
tracta which were entered into according to the plaintiffs pursuant to the 
terms of business contained in these two letters of September 7, 1948, and 
September 18, 1948. These letters and telegrams are also referred to in para. 2 
of the plaint, inspection was given of this correspondence to the defendants 
before the written statement was filed, and the denial in para. 7 is that the 


defendants at any time entered into any contract with the plaintiffs as alleged - 


in the said paragraph. Now, we read this denial to mean not a denial of 
the- exchange of letters and telegrams, not a denial of the correctness of the 
copies of the documents of which the defendants have taken inspection, but a 
submission in law that no contract emerges from the exchange of these letters 
and telegrams. That is something very different from denying the correct- 
ness ‘or genuineness’ of the copies relied upon by the plaintiffs. Therefore, in 
our'opinion, these letters and telegrams which constitute in the record exhs. X 
to X:7 marked for jdentification, should have been admitted into evidence, and 
we will admit them intö evidence. 

Now, with the admission of this evidence we must consider whether it is 
necessary to remand this suit or to pass any other order, or we could our- 
selvés dispose of the suit and pass the necessary decree in favour of the plain- 
tiffs. ‘Turning to the-issues for this purpose, the first issue—Whether this 
Hon’ble Court has jurisdiction to entertain and try this suit—we have already 
answered. We will, therefore, reverse the finding of the learned Judge on 
this. iue and answer that issue in the affirmative. 

t Issuė' No. 2 is—Whether the arbitrators and umpire had jurisdiction to make 
the said awarde—, and issue No. 8 ia—Whether the Supreme Court of New 
York had jurisdiction to pass the judgment and order. Issue No. 3 has been 
answered in the negative and issue’No. 2 in the affirmative. With regard to 
issue No: 3 there is a presumption which arises under s. 14 of the Civil Pro- 
cedure Code that the Court'shall presume, upon the production of any docu- 
ment purporting to be à certified -copy of a foreign judgment, that such judg- 
ment Was pronounced by a Court of competent juri@diction, unless the con- 
trary appears on the record; but such presumptioh'may be displaced by prov- 
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ing want of jurisdiction. There is nothing on the record to show that the 
defendants even attempted to displace’ the presumption raised by s. 14. With . 
regard to the jurisdiction of the arbitrators and umpires, we agree with the 
learned Judge, that they had jurisdiction” On this point what is urged by 
Mr. Thakore is that inasmuch as the contracta on which the award was based 
are, denied by the defendants, the arbitrators had no jurisdiction. Now, the 
principle of the: matter is this that when a party denies the arbitration agree- 
ment, the very basis on which the arbitrator can act is challenged and there- 
fore the Courts have: taken.the view that in such a case the arbitrator has no 
jurisdiction to decide whether he himself -has jurisdiction: to adjudicate upon 
the dispute. The real principle is this, and not what is sometimes’ loosely 
stated, ‘that if the factum of a contract is denied, the arbitrators have no juris- 
diction to adjudicate in respect of that. If the arbitration agreement is part 
and parcel of the: contract itself, by denying the factum of the contract the 
party ia denying the submission clause and denying the jurisdiction of the 
arbitrators. But-in this case the position is different. We have an independ- 
ent agredément by which the parties ‘agreed to refer the disputes to arbitration. 
Pursuant to this agreement, contracts were entered into and when “the plain- 
tiffs made'a- claim against the defendants, the defendarits denied their liability. 
Therefore, what was denied was not the jurisdiction of the arbitrators,'not the 
sibmission clause, but busineks done pursuant to the submisaion clause-and to 
which the submission clause applied. We are unable to aceede to Mr. Thakore’s 
eontention'that there was no binding agreement with regard to arbitration till 
å contract actually was entered into, and according to-Mr. Thakore it was only 
then that the terms of business contained in the two letters of September 7, 
1948, and September 18, 1948, became incorporated in the contract. The true 
position here is that there is an antecedent mdependent arbitration agreement 
and this agreement would apply to every business -done’ between the parties 
and every' contract: entered into between the parties. Therefore, in denying the 
contracts and in denying that any busineas was-done, the defendants: were not 
challenging the jurisdiction of the arbitrators, not denying the agreement to 
go to arbitration, but were merely denying the fact that pursuant to that 
agreement any business was done between the parties. In our opinion, there- 
fore, the learned’ Judge was right in the-view that he took that the arbitrators 
and umpire had jurisdiction to make the award. — 


*"Tesue No.4 is—Whether the said judgment. and’ order of the said Supreme 
Court were’ given on the merits of the case—and the learned Judge has answer- 
ed that issue in favour of the appellants, ` 


The ‘next issue was— Whether the said awards were given on the merits of 

e.case—and that issue has not been answered. It was unnecessary to answer 
se iue because the learned Judge took the view that the suit, was on, the 

oreign judgment and he considered the ‘rights of the plaintiffa from the point 
of view of the suit being based on the foreign judgment. Mr. Thakore says 
that, not only the finding of the learned Judge on issue No. 4 is erroneous, but 
that we must permit him to argue issue No. 5 which becomes material in view 
of our decision that the suit is based on.the award and not on the foreign 
judgment. Now, in the first place, it is difficult to accept Mr. Thakore’ 8 con- 
tention that the principles laid down in 8. 13 apply, to what he calls a foreign 
award. s..18 there are safeguards laid ‘down to protect, a defendant in our 
muniçipal Courts from being sued on a judgment giyen by. a foreign Court, 
and undoubtedly those safeguards must be strictly complied with. But could 
the same principle apply where the judgment, is given not by a Court ‘of a 
foreign Btate but „by a tribunal selected by, the parties and when the tribunal 
is a domestic tribunal and not a tribunal set up by the laws of. a foreign 
country? We are inclined to agree with the learned Judge that it is not open 
to a party, “who is a party to the award, to contend that the, award was not, 
given on the merits of the case. We do agree that if the award was given 
against the rules of natural justice or it was fraudulently obtained, the party 
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may not be prevented from putting forward those contentions. But it is diff- 
cult to accept the view that because on a foreign judgment it is open to a 
party to contend that it was not given on the merits of the case, it is equally 
open. to @ party who is resisting the suit on the award to contend that tha 
award was not given on the merits of the case. But even if it were open, in 
our opinion in this case the award was given on the: merits of the case. It is 
true that the award was ez parte and the defendants did not appear before the 
arbitrators, but in our opinion the true interpretation to give to the expression 
‘given on the merits” is that the tribunal giving the award considered the 
merits of the matter and came to a decision. The expression does not mean 
that every decision given ex parte is necessarily a decision not on merits. 
This view is clearly borne out by the judgment of the Privy Council in Keymer 
v. Visvanatham Redd. That was a ‘suit on a foreign judgment and the 
judgment was given as a penalty because the defendant refused to answer the 
interrogatories which had been submitted to him, and the Privy Council points 
out that the merits of the case were never investigated and his defence struck 
out. Therefore, it is only. in those cases where the Court for some reason or 
other passes a judgment against a party without investigating into the merits 
of the matter that it could be said that the decision is not given on merits. 
The mere fact that the decision is ez parte, the mere fact that the defendant 
after being served does not choose to appear, does not make an er parte deci- 
sion a decision not on. merits. . Not only there is no evidence here that the 
award was not given on the merits in the sense we have indicated, but on the 
evidence it is clear that it was given on the merits. We must, therefore, answer 
issue No. 6—if necessary, in the affirmative. 

Issue No. 6 was not preased..,. 

Issue No. 7, is—Whether defendants entered into any contract with the’ plain- 
tiffs. as alleged in para. 2 of the plaint—and the answer is in the: negative. 
We have already pointed out that the correspondence dealing-.with the con- 
tracts has been admitted by the defendants and the only submission made by 
the defendants .is a submission of Jaw that this.correspondence does not amount 
to a contract in, law.- One has only to look at these letters and telegrams to 
come to.the conclusion that if these letterg and, telegrams were admitted in 
evidence they clearly resulted in a contract being arrived at between the parties 
as alleged by the plaintiffs in parg. 2 of the plaint. , In our opinion, the learned 
Judge answered this issue in the negative because the view he took was that 
the docunients which we have admitted were not admissible in evidence. We 
will, therefore, answer this issue in the affirmative. 

Issue No. 8 is—Whether the said awards dre binding upon the defendants. 
In view- of what we ‘have stated in the judgment, it is clear that the awards 
are binding upon the defendants and we will give a finding on this issue as in 
the affirniative and set-aside the finding of the learned J udge which was in the 
negative. " 

The result, ihióraforé, is that on the record and on’ the sin that we 
have now' ‘admitted, there is no answer to the claim made by the plaintiffs. 
The claim consists of the‘ actual amount mentioned in the awards on which the 
Supreme Court has passed judgment.: Therefore, the relief sought is id res- 
pect of an award which has been made enforceable by the law of the country 
in which it was passed. With regard to interest, ‘the interest claimed is from 
March 21, 1950, that is,'the dats on-‘which the Supreme Court passed its 
judgment. ' Mr. ’Parpia agrees that interest should be allowed only ‘from the 
date of the filing of this-suit,-which is January 14, 1954. 

The result, therefore, will be that there will be a decree, equivalent in rupees, , 
for $18,748 and at the same rate of exchange as the amount is calculated ‘in 
prayer (a): of the plaint, with interest thereon at 4 percent. from January 
14, 1954} till judgment, and costs of the suit and interest’ on judgment, except 
costa, at £ per cent. i 

8 (1916) I. L. R. 49 Med. 112, 8.0. 1p Bom. LR 206, P. o. 
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The appeal k Se erefore, be ‘allowed and the decree passed- by the trial 
Court set aside e appellants will.be entitled to the costs, of the appeal. . 

Undertaking «given by- Mr.- Karp avacated. y Undertalns given .by 
Mr. Thakore also vacated... 

Liberty to the appelant? sitorneys „to withdraw the sum ot Es. 500 depo- 
sited i in Court. - 

Solicitors for the appellants : Minooker- Hiralal & Co. -a 

Solicitors for the respondents : ‘Milla & Mulla and Craigie Blunt é Cares. 

Appeal alowed. 
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CRIMINAL APPELLATE. ° = 


Before Mr. Justice Shah and Mr. Justice Shelat, 


_ ABU ISMAIL MERCHANT v. THE STATE. . 
Constitution of India, Art. 20(8)—Criminal Procedure Code- (Act V of 1898), Sec. 162— 
' Accused without compulsion furnishing evidence which could be used against him— 
' Whether using such evidence at trial of accused violates constitutional guarentee 
under art. 20(3)—-Whether asking accused to give hig handwriting for purpose. of 
hall i aaa lash eae ea olla a 
Code. s 3] ka 
Ths coaniiutionaT girinos tider art a0(8) ofthe Cocwtieatica o Padla protects 
ne _& person accused against being compelled to ‘furnish evidence against himself. Where 
` “the evidence iš collected bya police officer under a judicial mandate'as in the ċase 
where pursuant to a search warrant, documents or things are seized and produced 
in Court, there is no circumvention of the’ constitutional guarantee; nor is every 
_ volitional agt of a parson accused ‘which is evidence ar facilitates collection of evi- 
dence against him to be deemed; compelled merel y because ‘the act is relied upon 


5 


tay Dè wad gaunt hin i only aforde« protection agains sompulsion in furalch 
' M. P. Sharma v. Satish Chandra, District Magistrate, Delhi,’ State, v. Arabsha 
Ahmed Sayeed’ and In re Palani Goundan,' referred to. 
‘When g person accused of an offence accompanies a police officer in the course 
' of investigation or’ complies ‘with ‘i request to give his handwriting or thimb, tm- 
pression for comparison, he does not give a statement, proof of which is sirohibited 
by s. 162 of the Criminal Procedure Code, 1898. : 


"Misses, Hemant AnD Jaatun & Co. win dome boone i Habi and the 
firm of K. Umakant doing business in, Bombay had dealings between them and 
ag a result of these dealings an amount of Ra.. 16,000 became due by. the Hubli 
firm to the Bombay firm. On May 21, 1956, in part payment of the above amount 
a demand draft for Ra. 8,000 drawn. on the Bombay branch of the Canara In- 
dustrial and Bankmg Syndicate Ltd., Hubli, was sent by the Hubli firm to the 
Bombay firm and it was drawn in favour of K. Umakant. This demand draft 
was Jost in transit and somehow or other it found its way into the hands of one 
Abu Ismail. Merchant (accused). On May 25, 1956, the accused went to the 
Queens Road branch of the New. Citizen Bank of India Ltd. and. opened an 
account in the name of Kamalakant , Umakant Joshi by crediting a sum of Ra..600. 
Later on in the afternoon of the same day, the accused again went to.the Bank 

* Decided, “September 18, 1958. -Ortminal ` 1 eles C. R. 1077, 1079. : 
Appeal No. 420 of 1958, from. the orders of, 2 (1858 Confirmation’ Case No. 4 of 1958, 
conviction and sentence, passed by y. D. ae or Ayan eaid Reval 3a on March 18, 


Tulsapurkar, Additional Sessions 
oie Bombay, i vin Osmo No't of V Semious, ` pi e STA. LR. Mad. 546." 
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and presented the aforesaid draft of Rs. 8,000 and forged the endorsement on 
the back of the’ draft, in the name of K. Umakant. On May 28, 1956, the 
accused on getting information from the ledger keeper of the bank that the 
draft had been cleared, withdrew Rs. 7,900 from the bank by a cheque. On these, 
facts the accused was tried before the Additional Sessions Judge, Bombay, with 
a common jury, for offences under ss. 411, 467, and 471 read with s. 467 of the 
Indian Penal Code. The jury brought in a majority verdict against the acbu- 
sed for the three offences charged against him and the Sessions Judge accept- 
ed the verdict of the jury and convicted the accused and sentenced him to 
suffer Tigorous imprisonment for different periods for the three offences. 


The accused appealed to the High Court. 


R. B. Kotval, with N. M. Patil, for the appellant-accused. 
B. R. Sompura, Assistant Government Pleader, for the State. 


8ean J. [His Lordship after stating the facts and dealing with points not 
material to this report, proceeded:] Jt was then urged by Mr. Kotval that 
there had been ,a serious irregularity in the trial. Mr. Kotval contended 
that the: accused was by threats compelled to give his handwriting to the 
police, offcer and that this writing was utilised by Phansalkar, the hand- 
writing expert, and that by the use of that writing the provisions of s. 162 of 
the. Code of Criminal Procedure and art. 20(3) of the Constitution of India 
were infringed. Mr. Kotval submitted that the prosecution had in using the 
writing given by the accused in substance compelled the accused to give evi- 
dence against himself. Mr. Kotval also submitted that the learned trial Judge 
had allowed evidence to go on the record without deciding the question as to 
the admissibility thereof and on that account also there was irregularity 
in the trial. It is true that when the panch witness Gopal Ramprasad 
Was > examined on behalf of the prosecution, an objection was raised by 
counsel for the accused that the sheets of paper alleged to be in the 
handwriting of the accused could not be used as evidence, and admitting 
the documents on the record as evidence amounted to infringement of the pro- 
visions of art. 20(3) of the Constitution. The learned Judge held that ithe 
question whether art. 20(3) of the Constitution had any application miust de- 
pend upon proof of certain facts: viz., whether any compulsion was used on 
the accused when he gave his handwriting ; and on that point a suggestion was 
made by Mr. Neemuchwala for the accused that threats were held out to 
{he accused before specimen ‘handwritings were obtained, which suggestion was 
denied, by the police officer. He observed ‘that asthe decision on what was 
essentially a question of fact depended upon proof or disproof of certain facts, it 
must of necessity be given after all the evidence was recorded and that he 
would tell the jury to consider the question in the course of his summing up. In 
our view, in so doing the learned Judge was not in error. Evidently the ques- 
tion whether the writings had been obtained by the police officer from the 
accused by compulsion was a question of fact which had to be decided by the 
jury and the jury could not be called upon to-give an interlocutory verdict on 
that question.: The learned Judge waa, therefore, justified in admitting the 
evidence of the panch as well as the police officer and of the handwriting ex- 
þert'and then in asking the jury to consider -the question: whether the writings 
had ‘been procured by compulsion or threats as alleged by the accused. The 
jury having come to the conclusion that the accused is guilty of the offence 
charged must be deemed to have held that this evidence relating to the hand- 
writing on the papers relied upon by the prosecution was reliable and that 
the accused was not compelled by threats or. coercion to give his handwriting. 
The learned’ Judge has told the jury in the course of his charge that if they 
came to the conclusion that the writings had been procured by threats or com- 
pulsion as alleged by the accused, they were entitled fo reject the evidence of 
the handwriting expert. The learned Judge having given proper directions 
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to the jury in this behalf, we cannot say that there was any misdirection by the 
Judge or any error of procedure in the.trial in allowing the documents to go 
on the record, the admimbility whereof was in doubt till certain questions of fact 
were decided. S 


‘> By att. 20(3) of the Constitution it is enacted that no person accused of any 
offence ahall be compelled to be a witness against himself. It is now well set- 
tled that the expression ‘‘to be a witness’’ means ‘‘to furnish evidence’’, and 
‘the constitutional guarantee is not restricted in ita ambit to proceedings in the 
Court room: the protection afforded to an accused person in so far as it is related 
to the phrase ‘‘to be a witness’’ is not merely in respect of testimonial compul- 
sion in the Court room, but may well extend to compelled testimony previously 
obtained from him. It is, therefore, available to a person against whom a for- 
mal accusation relating to the commission of an offence has been levelled which 
in the normal course may result in prosecution. (M. P. Sharma v. Satish Chan- 
dra, District Magistrate, Delks!). The guarantee, however, protects a person 
accused’ from being compelled to furnish evidence against himself. Where 
the evidence is collected by a police officer under a judicial mandate as in the 
*@ase where pursuant to a search warrant documents or things are seized and 
produced in Court, there is no circumvention of the constitutional guarantee; 
nor is-every volitional act of a person accused which is evidence, or facilitates 
collection of evidence against him, to be deemed compelled merely because the 
act is relied upon in the judicial proceeding against the person accused. 

“A division bench of this Court in State v. Arabsha Ahmed Sayeed,” held that 
by using the finger-prints of an accused person taken during the course of in- 
vestigation by a police officer, as evidence at the trial, the constitutional gua- 
rantee under art. 20(3) was not violated. 


The Madras High Court'in In re Palani Goundan’, da thaw expressed: the 
game view. In that case it was observed (p. 547): 


"Thi principle of protection’ against self-inerimination fnot confined. to the’ oral 
evidence of a person standing his trial for an offence when called to the witness-stand, 
and tt refers to all kinds of evidence which the accused might be compelled to produce 
as a positive volitional evidentiary act. It follows that any attempt to compel the accus- 
‘ ed to. produce evidence of any Kind which is likely to support a prosecution against him 
would be struck down by Art. 20(3) of the Constitution. Any incriminating or relevant 
bject or document or other form of evidence can be seized under process of law from 

custody or person of the accused; but he cannot be compelled to produce it...it is 
important to bear in mind that while it may be open to a police officer to veize such incri- 
minating articles of evidence from the person of the accused, he cannot’ himself be com- 
pelled to produce them... -The taking of thumb-impresslon or the signature of the ac- 
cused does not stand on a different footing from the sefxure of documents or articles or 
other facts of evidence from the person of the accused. Though he cannot be compelled 
to produce such evidence, it can be taken or seized from him. That is ‘an act of another 
Saser Beis obliges oom, and not ‘the positive volitional evidentiary act’ of the 
accused.” 

It is evident, therefore, that the Constitution does not prohibit a person ac- 
cused. of an offence from furnishing evidence which may be used against him; 
it only affords a protection against compulsion in furnishing evidence. 


Tn the case before us it appears that the jury regarded the evidence that the 
disputed handwriting on the endorsements on the draft, the application form, 
pay-in-slip and cheques were of the accused was reliable. The jury also appear 
to have been of the view that the writings with which these documents were 
compared were not procured ‘by compulsion. There being no compulsion in 
procuring the handwriting ‘of the accused in the course of investigation, there 
was, in our judgment, no infringement of art. 20(3). 

1 altel O. R. 1077, at p. 1088. 1958 
Confirmation 


(Unrep.). 
2 (1658 Case No. 4 of 1958, 3 [1967] A. I. R. Mad. 546. 
decided by Vyas and Kotval JJ., on March 18, - 
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„The contention that-asking.a person accused to give his handwriting for,the , 
purpose of comparison with a disputed document amounts to taking a state- 
ment within the meaning of s. 162 of.the Code of Criminal Procedure 
has, in our judgment, no substance. Under the Code of Criminal Pro 
cedure the jnvestigating officer is invested with wide powers. He is entitled | 
to collect evidence and for that purpose to search for documents or things’ and 
seize incriminating articles or documents and compel the presence of persons 
believed by him to be conversant with matters relating to the case under investi- 
gation for examination, to make panohnamas, to hold identification parades 
and to send persons to a competent Magistrate for their statements to be record- 
ed under gs. 164., All these are steps in the investigation and are, primarily 
acts done by the investigating officer; and because he is directly or indirectly 
concerned “with them, the acts done by the person accused do not be- 
comé his statements within” the meaning of s. 162. When a person ‘accused of 
an Offence accompanies & police officer in the course of investigation or com- 
plies with a request to give his handwriting or thumb-impression for compari- 
son, ‘he does got, in. our judgment, give a DE proof whereof is probi- 
bited by’s, 162° of the Code of Criminal Proced ; 

Erho rat of the oa is not material to this ee 


yeh i Appeal dined. 
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MARWADL* 
Civil ure Code (Act, V of 1908), O. XX, r. 12; 8. 97—Preliminary decree stating 
t: shoe meshe 7 profits’ to, ba awardéd until delivery of possession—Whether decree ‘could 


“be construed as aibarding’ mesne profits only, upto, three years from date of decree. 

When a preliminary decree is passed under O. XX, r. 12,.0f the ‘Civil Procedure 

.,, Cods, 10%, for payment of meme profits until delivery. of posession- of property 
j meme profits cannot be precio’ e A penod oi anora Lian Aree, espe ame 
oe daia ol the. deste 

‘Narayan,Goyind v . Sono Sadashtoa! and, Girish Chunder Lahiri v. Shoshi Shikhe- 
“remwar’ applied. u 
ge a Gurudas Kundu ‘Chowdhury v., enoui Gane Roy; referred to. 


- TEA facta- appear in the- judgment. 
al % Se 


! FT Ne Welawalkar; Tor the appellant tical: Seas 
a anes Te a Fe AR for respondent No. 4. . 


iT sea 


tion of a, soe decree which was passed in Suit. No. 36' of 1940., That 
suit was, brought, by some sons against their father and his alienees., The suit 
was for partition and’ separate possession of the shares of. the sons in the 
joint family properties. A preliminary decree was passed on December 22, 
1941, Inter alia, that decree directed that the sons shall obtain future mesne 
profits’ from’ the- date of the suit till delivery of possession. The direction was 
given against the alienees‘of the father. The alienees were defendants Nos: 1 
ahd 2.‘ They are now represented by a Receiver appointed in another litiga- 
tion. Thé decree’ was assigned by the sons to one Redhekisan who: is respond- 
Decided, Sepiember 22, 1958. . Lae Re. 846.1 

No. 242 of 1955, eis Oe 2 (1900) L. R. 27 TA 110, B.o 2 Bom. 
Kalkarni, Joint ‘Civil J , Senior Division, LR 


in Special Suit No. 3 of 1940. 3 “Ces L. B. 56 aa 200, 8.0, 82 Bom. 
1 (1899) I. L. R. 24 Bom. 845, s.o. 1 Bom. L.R , 
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ént No. 4. He filed darkhast No. 1185 of 194% for partition of the properties 
in aceprdance with the directions givén in the preliminary decree. It is not 
disputed that he got on September 10, 1951, actual’ possesion of the proper- 
ties allotted to the shares of the ‘sons. Thereafter, respondent No. 4 filed an 
application on December 4, 1958, for: ascertainment of ‘the meshe’ profita ‘in 
respect of the properties allotted tothe ‘shares of the sons from the’ date of 
the stit till the date of delivery of possession: Thus the period for ‘whieh 
respondent No. 4 claimed mesne profits was from January 8, 1940, the date of 
the suit, to September 10, 1951, the date on which he Obtained possession of 
the properties ‘allotted to the ahares of the sons. The period is 11 years ‘and 8 
months and'2’days: "Mesne ‘profits -have been ‘calculated’ dt the rate of Rs. 75 
per annum. The shates of the sons has been’ ascertained to be 8/4th.. Accord- 
ingly, megne profits have been awarded ’to respondent-No: 4 at the.rate of 
Re. 56-4-0 per year. The contention of the Receiver, whor represents the inte- 
rest of the alienees of the father,. is that, though, the decree states that the 
mesme profits shall be.awarded until delivery of possession without 
that the period shall be restricted to a period of three years from the date af 
the decree, in law, the decree should be construed as awarding mesne profits 
to the sons only up to three years from the date of the decree and not until 
September 10, 1951. At first, I was not inclined tò agree with the contention 
of Mr. Walawalkar. This disinclination was due to the provisions contained 
‘in 8.‘97 of the Civil Procedure Code, which states that where any aggriev 
AAA ap A kE ne A E AE iérfeement of this Code ddes 
not appeal from‘ such decree, he shall be preclided from disputing its correct: 
ness "in any appeal which máy be preferred from the final decree. A plain 
reading, of the decree itsélf would show that mesne profits were awarded to 
the sons up to the date of delivery, and it did not in specific terms lay down 
thatthe mesne profits were to be restricted up to a period of ‘three years 
the ‘date of the ‘decree. Hence‘if defendants Nos. I and 2 were ‘aggrieved b 
the deéree they should have preferred an appeal and got ‘the direction for 
payment of mesne profits restricted to 3 years. However, Mr. Walawalkar relied 
upon two authorities, in support of his proposition.’ In view of those authorities, 
I cannot but come to the conclusion that the point raised by Mr. Walawalkar is 
right and must be held. one, fest ralig on ahidi bee ee D 
Narayan Govind v. Sono Sadashiwa'. In that case, their Lordships had to d 
with a decree which was passed in terms which were similar to the terms of the 
decree in'the present appeal. That decree was passed under s. 211 of the Civil 
ure Code ‘of 1882. The decree stated that mesne profits were to be ‘awarded 
till delivery of possession. But, their Lordships came to-the conclusion that ee 
decree taust be construed subject to subs. (2) of ‘s. 211 ‘and,’ therefore! 
plaintiff iù ‘that case was held not entitled’ to tecover mesne profits ‘for' a 
than three years from the date of the decree. Mr. Chavan, who appears on 
behalf of respondent No. 4, wanted to draw a distinction between that case and 
the prekent case. The distinction was based upon the ground that, under the 
old Code of 1882, a preliminary decree was not passed but a final decree was 
‘passed straight off, whereas under the present Code, a preliminary decree has 
to be passed under O. XX, r. 12, and I have to deal with a preliminary decree. 
I do not think how this distinction can avail respondent No. 4 If, at all, 
the position is worse so far as respondent No. 4 is concerned. Under the old 
Code a decree giving mene profits was a final decree, and for executing that 
decree, the parties were required to go to the executing Court. It is well known 
that an executing Court cannot go behind a decree and must execute the 
decree as it stands. In spite of this, the Division Bench came to the conclu- 
sion that the plaintiff was not entitled to mesne profits for more than three 
years from the date of the decree, and this conclusion was arrived at by inter- 
preting the decree in such a manner as ‘to bring it in accordance with the 
provisions of sub-s. (2) of s. 211 of the Civil Procedure Code, 1882. There- 


1 (1899) L L.R. 24 Bom. 345, s.o. 1 Bom. L-R. 846. Fai 
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fore, the ratio of this case viz., Narayan v. Sono is that, when a decree is passed 
for payment of mesne profita, until delivery of possession, there is always an 
implied term in.the decree that mesne profits are not to be awarded for a 
period of more than three years in any case. The language of s. 211 of the 
Civil Procedure Code of 1882 is the same as the language which is used in 
O. XX, r. 12, and I do not see any distinction between the two provisions. The 
game -view appears to have been taken by the Privy Council also in the case 
reported in Girish Chunder Lahiri v. Shoshi Shikhereswar.2 In that case 
also, the decree was for mesne profits for the period of dispossession, and the 
decree for mesne profits was not restricted to a period of three years from the 
date of the decree, However, their Lordships, at page 126, observed as follows: 

“,..The Subordinate Judge gives the plaintiff meme profits up to the date of: posses- 
sion. But that is more than three years from the date of the decree, and to the extent 
of the excess is unauthorised by a ZLI of the Code.” 


On ole view, their Lordships gave a declaration as follows:— 


- Declare that mesne profits for Nyadiar should not be allowed for any later time 
pn three years from the date of the decres,.. 

Mr. Chavan, however, referred me to the: ruling reported in Gurudas Kundu 
Chowdhury v. Hemendra Kumar Roy.3 He contended that, in that case, a 
different view was taken. I do not think I can agree. Im that case, there was 
no question of the construction of a decree passed for mesne profits until the 
date of delivery of possession. There, the decree was passed in the following 
terms: ‘‘That the claim of this suit be decreed with costa and mesne profits,’ 
and the contention was that the mesne profits which were awarded were mesne 
profits up to the date of the suit and not up to the date of delivery of posses- 
sion. There was no question of mesne profits having been granted in that case 
for a period of three years from the date of the decree. The matter was final- 
ly decided by the Privy Council in 1917, and the mesne profits were being 
claimed until 1919 i.e. within two years from the date on which the Privy 
Council had passed the decree. Therefore, in my opinion, it is not correct to 
say that in Gurudas’ case, the Privy Council has taken a different view. 

In view of the aforesaid legal position, respondent No. 4 shall be entitled to 
meane profits only for a period of three years from December 22, 1941, to 
December 22, 1944, and he will not be entitled to receive mesne profits for the 
subsequent period. Calculating the mesne profits at the rate of .Rs. 56-4-0 
_ per year, the amount would be Rs. 168-120. This figure will be substituted 
in the final decree of the trial Court for the figure of Ra. 618-12-0. 

Therefore the appeal is allowed. I order that the figure ‘‘Rs. 168- 12.0” 
“shall be substituted for the figure ‘‘Rs. 618-12-0’’ wherever it occurs in-the 
decree of the trial Court. Respondent No. 4 shall receive proportionate costa 
from the appellant in the trial Court. Each party shall bear its own costa 
of this appeal. ; 
Appeal allowed. 


bay 


2 (1000) L.R. 27 I. A. 110, ac. 1 Bom. 3 (1029) L. R. S6L A. 290, 8.0. 32 Bom. 
L. R. 708. L. R. 148, 


1958.] NAMDEV BHIKHA V. RAMNATH (4.0.J.) 351 


Before Mr. Justice Miabhoy. 


NAMDEV BHIKHA v. RAMNATH SHIVNARAYAN.® 


‘Hyderabad Tenancy and Agricultural Lands Act, Secs. 11, 17, 18—Whether s. 11 
of Act as amended in 1954 retrospective—Application for fixation of standard rent 
e relating to period prior to amendment—Rent whether to be determined with refer- 
ence to law existing before coming into operation of amendment. 

Section 11 of the Hyderabad Tenancy and Agricultural Lands Act, 1950, as amended 
by the Hyderabad Tenancy and Agricultural Lands Amendment Act, 1954, is not re- 
trospective but it is prospective. 

_ If an application comes to be made under s. 17 of the Act, then that application 
will have to be decided on the basis as to whether the application relates to rent for 
the period prior to the date of the amendment or subsequent to the date of the 
amendment. If the application relates to a period which is prior to the date af the 
amendment, then, the rent must be determined with reference to the law existing 
before the amendment came into operation, and, if the application relates to a period 
subsequent to the date of the amendment, then, the rent will have to-be decided 
with reference to the subsequent amendment. 

Subraya Rama Bhatta v. Pyara Krishna Gouda’, referred to. 


Tum facta appear in the judgment. 


K. B. Deshpande, for 8. L. Newasekar, for the applicant. 
8S. M. Shak and R. G. Bhadekar, for the opponent. ` 


‘ Mrannoy J. This petition is filed under s. 91 of the Hyderabad Tenancy 
and Agricultural Lands Act, 1950. The petition is by one Namdeo. He was 
the protected tenant of Survey No. 1, measuring 4 acres 83 gunthas, asseased 
at Rs. 10-40, situated in the village Hasgaon. This Namdeo made an applica- 
tion on Novamber 4, 1952, to the Deputy Collector for. fixation of standard 
rent in respect of this land. This application was made under s. 17 of the 
Act. The application was decided by the Deputy Collector on September 8, 
1954. The Hyderabad Tenancy and Agricultural Lands Act, 1950, fixes the 
maximum rent in respect of agricultural lands. This is done by s. 11 of the 
Act. On the date on which the application was made by Namdeo, the section 
was as follows :— 

“Notwithstanding any agreement or usage or any decree or order of a Court, or any 
law to the contrary,’ the maximum rent payable by a tenant for a lease of any land 
shall not, in the case of irrigated land except land under wells exceed 1/8rd, and in 
the case of unirrigated land or irrigated land under wells exceed jth of the crop of 
such land or of the value of such crop as determined in the prescribed manner.” 


Therefore, on the date on which Namdeo made the application, the maximum 
rent, which was payable by a tenant to his landlord was 1/8rd or 1/4th ac- 
cording to the class of land im respect of which the tenancy existed. However, 
this s. 11 was changed during the pendency of the application of Namdeo, and 
a new s. 11 was introduced on February 4, 1954. That new section stands as 
follows :— 

“Notwithstanding any agreement or usage or any decree or order of the Court, or 
any law to the contrary, the maximum rent payable by a tenant for a lease in respect of 
the following classes of land shall be the multiples of the land revenue for the time 


*Deoided, September 25, 1968. Ofvil Revi- Deputy Collector, Vizapur Division, in Case 
sion Application No. 268 of 1957, (with Civil No. Ten/566 of 1952. 
Revision Application No. 245 of 1957), from 1 (1955) Civi Revision Application No. 
the order passed 8. A. L. Razvi, Collector at 1958 of 1953, decided by Gajendragadkar J., 
Aurangabad, in File No. cpl of 1054, vary- on September 22, 1855 (Unrep.). 
ing the orders passed by Mr. Kazim Hussain, : 
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being in force or if no land revenue is in force the land revenue which may be assomed 
thereon, as, shown hereunder against them:— 


(a) Dry land of Chalke soil Say ne ee .. 4 times the land revenue. 

(b) Dry land of Black cotton ae s3 oe .. 5 times the land revenue, 

‘(c) Bakhat ` ae Ss Si .. 3 thes the land revenue. 

© (d) Wet land— A 

(Gi) Irrigated by wells S oai i og .. -3 times the land revenue. 

T tye, (4) Irrigated by other sources ... 4 times the land revenue. 
„ (e) Clases of land which do not fall within the cleus (a), Reasonable rent deter- 

(b), (c) or (d) mined having regard to 


ae ss 7 the clames of land and 
EAE : the rent fixed for the 
wn said categories.” 


‘The: opponent Ramnath is the landlord of the aforesaid feld. The agreed 
rent was Rs. 625.. The Deputy Collector divided the periods for which res- 
‘sonable rent was’ determined into two. The first period was from November 
'4,: 1952, to’ February 3, 19 and the second period was from February 4, 
1954, onwards. In respect of the first period, the Deputy Collector decided 
that the reasonable rent was Rs. ,300 per annum. This decision appears to 
have been arrived at by the Deputy Collector on a statement made by Namdeo 
that he was prepared to pay that much amount as reasonable rent to the 
landlord. In respect of the second period, the Deputy Collector fixed the rent 
at five times the land revenue, and he calculated it at Rs. 61-40. The parties 
are not agreed as to whether this figure is correct. However, it.is not neces- 
sary for me to enter into this question, because, the principle on which the 
-Deputy Collector has proceeded is quite clear that the reasonable -rent is five 
times the assessment. If once the figure of assessment is ascertained, then the 
amount of rent, which would be payable by the tenant to the landlord, can 
easily be ascertained. Ramnath, then, preferred an appeal to the Collector. 
-His contention was that reasonable rent was the agreed rent, and should have 
been fixed at Rs. 625. Namdeo also preferred a cross-appeal. His contention 
was that the amendment of s. 11 had retrospective effect, and, therefore, ‘rent 
in respect of ‘the period’ from November 4, 1952, to February 3, 1954, 
should also have been fixed at five times the assesament. Both these appeala 
were decided by the Collector by his impugned order dated March 21, 1955. 
‘The Collector rejected the contention of Namdeo that the amended s.‘11 had 
retrospective effect. He ordered Namdeo to pay rent at the agreed rate of 
’ Rs. 625 per annum for the years 1952-53, and 1958-54. He upheld the order 
‘of the Deputy Collector for standard rent from February 4, 1954, onwards. 
‚Namdeo has come in revision to ‘this Court from this order. [His Lordship 
‘after considering points not material to this report, proceeded. ] g : 
The. question for consideration is. whether, on the facts of the present case, 
the newly amended sg, 11 of the Hyderabad Tenancy and Agricultural Lands 
Act j is applicable or the old unamended s. 11 of the Act is applicable.’ It ean- 
not be disputed that s. 11 of the Act deals with vested righta and contractual 
obligations. It is well. known that, when a statute deals with or affects vested 
“righ hts or impairs contractual obligations, ordinarily, the presumption is that 
‘the Legislature did not intend to give it a retrospective effect. In such a case, 
the proper construction of the statute would be that it is prospective. - There- 
' fore, the question for consideration is whether there is anything in the amend- 
“ing Act or in the amended s. 11, which would show an intention which would 
rebut this presumption in favour of the Act being prospective. Mr. Desh- 
pande firstly relied upon the language of s. 11 itself. He contended that this 
‘amended section was to come into operation in spite of any agreement or law 
or decree or order of the Court. It was contended that this was an indication 
that the Legislature intended that this section was to have retrospective effect. 
‘I do not agree. In my opinion, all that the new section means js that, if 
there was any law or any order, which was in operation on the date’on which 


1958.] . NAMDEV BHTKHA V. RAMNATH (4.0.5.)—Miabhoy J. 353 


the amended section came into operation, then, in spite of such law or agree- 
ment or order of the Court the newly amended section will come into force. I 
do not think this can be regarded as an indication of the mind of the Legisla- 
ture that s. 11 was to be applied in such a way as to affect rights which had 
become vested in the parties before the newly amended s. 11 came into apera, 
tiog. Another section to which Mr. Deshpande referred was subs. (2) of 
s. 18 of the Hyderabad Tenancy and Agricultural Lands Act. That sub- 
section is in the following terms: 

“The rent due shall be payable by the tenant at the rate fixed in accordance with 

the provisions of sections 11 and 12 and the tenant will have the option to pay the rent 
in cash so Axed or in equivalent produce grown on the land estimated according to the 
market value thereof.” 
The submission is that this sub-section obviously deals with a situation which 
arises after the rent has become due, and this sub-section states in terms that, 
in such a case, the rent due is to be determined with reference to s. 11. How- 
ever, in my opinion, this sub-section cannot, in any way, affect the question 
which has got to be answered in this case. All that the section means is that, 
if the rent becomes due, then, it is to be fixed in accordance with the provi- 
gions contained in s. 11, but it does not state as to whether the section which 
is to be applied is the unamended section or the amended section. In my 
opinion, su (1) of s. 13 is more apposite for deciding this question. That 
sub-section was amended at the same time when s. 11 was amended, and that 
sub-section states that a tenant shall not be liable to pay rent at any rate 
exceeding that specified in s. 11 with effect from the date of the commence- 
ment of the Hyderabad Tenancy and Agricultural Lands Amendment Act, 
1954. Therefore, this sub-section is a clear indication of the mind of the 
Legislature that the amended s. 11 is to be applied with effect from the com- 
mencement of the Amending Act, 1954. Therefore, in my opinion, not only 
there is no indication in the amending Act or the amended s. 11 to show that 
the Legislature intended to give retrospective effect to the amended s. 11, but 
there is a clear indication of the intention of the Legislature that the amended 
8. 11 will not have any retrospective effect. 

Another argument which was advanced was based upon s8. 17 of the Act. 
That section provides for the making of an application in a prescribed form 
for determination of reasonable rent. It was contended that, under similar 
legislation, when this Court was dealing with a similar point, it had taken the 
decision that, when an application for determination of reasonable rent is 
made, rent is effective not only from the time it became due after the making 
of the application for reasonable rent, but is effective even in respect of ar- 
rears of rent. For this purpose, reliance was placed upon the judgment deli. 
vered by Mr. Justice Gajendragadkar in Subraya Rama Bhatta v. Pyara 
Krishna Gouda’. With respect, this decision cannot affect the decision which 
I have arrived at on its own merits. The question which Mr. Justice Gajen- 

r was dealing with was entirely different from the question which 
I have got to decide in the present application. In that case, the ques- 
tion which arose was whether, when an application is made for determination 
of standard rent, the authority concerned can fix standard rent only with 
respect to rent which becomes due after the date when the application for 
standard rent is made or whether he can do so for an anterior period also. 
That is not the question which I have got to decide in the present case. 
the present case, the question is whether the amended s. 11 of the Hyderabad 
Tenancy and Agricultural Lands Act applies or the old s. 11 of the Act ap- 
plies, and, in my opinion, having regard to the reasons which I have already 
given, the only answer which can be given to this question is the one which 
I have given, namely, that the amended section is not retrospective, but it is 
prospective. If an application comes to be made under s. 17 of the Act, then, 

1 (1 Oivi Revision Applicatl o. tember J 
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in that case, that application will have to be decided on the basis as to whether 
the application relates to rent for the period prior to the date of the amend- 
ment or subsequent to the date of the amendment. If the application relates 
to a period which is prior to the date of the amendment, then, the rent must 
be determined with reference to the law existing before the amendment came 
into operation, and, if the application relates to a period subsequent to the 
date of the amendment, then, the rent will have to be decided with reference 
to the subsequent amendment, 

Therefore, in my opinion, the present revision application will have to be 
allowed, and it will have to be sent back to the Deputy Collector with a direc- 
tion that the Deputy Collector shall fix rent for the years 1952-58 and 1958-54 
in accordance with the provisions as laid down in the old s. 11 of the Hyder- 
abad Tenancy and Agricultural Lands Act, 1950. I am not determining the 
question as to whether the maximum rent applicable to the facts of the pre- 
sent case is 1/4th or 1/8rd of the produce of the land. That is a question 
which the Deputy Collector will have to decide in accordance with his deci- 
gion as to the class of land to which the land which is the subject-matter of 
the present tenancy dispute belongs... 

Therefore, rule is made absolute. The matter is sent back to the Deputy 
Collector with a direction that the Deputy Collector shall fix rent for the 
years 1952-58 and 1954 in accordance with the provisions of the old s. 11 of 
the Hyderabad Tenancy and Agricultural Lands Act, 1950. Appropriate 
orders in accordance with law will be passed by the Deputy Collector regard- 
ing the amount already deposited by the tenant Namdeo with the Deputy Col- 
lector. Each party to bear ita own costs. 

In Civil Application No. 2100 of 1958, stay is vacated. No order as to costs 
therein. : 

Order accordingly. 


INCOME-TAX REFERENCE. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


MAULADIN AYUB v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY SOUTH, BOMBAY.* 
Indian Income-tax Act (XI of 1928), Secs. 23(4), 27, 30—Income-tax officer calling upon 
assessee by notice under s. 22(4) to produce suppressed books—Order passed unden 
s. 33(4) on non-compliance of notice by assessee—Assessee not applying under s. 27 
for cancellation of assessment under s. 23(4)—Assessee in appeal under s. 30 chal- 
lenging validity of assessment under s. 23(4) ond seeking to contend that books 
required to be produced not in existence—Whether open ‘to assesses to challenge 
validity of assessment under s. 23(4) in appeal under s. 30. 


The Income-tax Officer on certain evidence produced before him came to the con- 
clusion that the assessee was maintaining a separate set of books which had not 
been produced before him and which recorded the transactions which had not been 
entered in the account books that the assessee had produced. On that the Income- 
tax Officer issued a notice under s. 22(4) of the Indian Income-tax Act, 1922, and on 
the failure of the asseasee to comply with the notice, he proceeded to assess the 
asseasee under s. 23(4) of the Act. The assessee appealed to the Assistant Appellate 
Commissioner under a. 30 and attempted to argue the question whether the Income- 
tax Officer was right in the view that he took that the assessee maintained two sets 
af books of account and also whether the Income-tax Officer was right in assessing 
the assessee under s. 23(4). The Appellate Assistant Commissioner held that it was 
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not open to the assemsee to argue that question as he had not made an application 
under s. 27 for cancellation of the t made under s. 23(4):— 

Talat uct tex tha s ok Ee ce the asseasee could have made an appli- 
cation under s. 27 and that as he had failed to do so, it was not open to him to 
challenge the validity of the assessment under s. 23(4) in an appeal under s. 30. 

* The question whether on a notice issued under s. 22(4) of the Indian Income-tax 
Act, 1822, the assesses was justified in not producing books which were held by the 
Income-tax Officer to be suppressed and which the assesses contended did not exist, 
is a question which falls within the ambit of s. 27 of the Act, and therefore, the 
agsersee cannot agitate this question in an appeal under s. 80 of the Act against the 
order passed by the Income-tax Officer under s. 28(4) of the Act on the failure of 
the assessee to comply with the notice under s. 22(4). 

Suganchand Kenhaiyalal Rathi v. Commr. of Inc.-Taz,; dissented from. 

Naba Kumar Singh Dudheria v. Commr. of Inc. Tax,’ Commr. of Inc.-Tax 
v. Shri Yodh Raj Bhalla’ and Sir Padampat Singhania v. Commr. of Inc.-Tazx,' agreed 
with. 


In the course of asseasmant proceedings of a partnership firm Messrs. Maula- 
din Ayub of Akola (assesses) for the assessment year 1951-52 (accounting year 
§.Y. 2006 ended on November 9, 1950), the Income-tax Officer received certain 
information that the account books produced before him by the assesses did 
not record all the business transactions of the assessee and the transactions 
omitted therefrom were recorded in another set of books. The Income-tax 
Officer after taking certain evidence on this matter came to the conclusion 
that the assessee was maintaining another set of account books in addition to 
the one produced before him, and as these were not produced in compliance 
with the notice issued under s. 22(#) of the Indian Income-tax Act, 1922, he 
completed the assessment under s. 28(4) of the Act. In completing this asseas- 
ment to the best of his judgment the Income-tax Officer added a sum of 
Rs. 4,000 as income from undisclosed sources. The assessea filed an appeal 
before the Appellate Assistant Commissioner against the total income deter- 
mined by the Income-tax Officer, and in this appeal the assessee sought to chal- 
lenge the validity of the Income-tax Officer’s assessment made under s. 23(4) 
for default under s. 22(4). The Appellate Assistant Commissioner held that 
this contention could not be taken in the quantum’ appeal before him. On 
appeal the Appellate Tribunal held that the Appellate Assistant Commissioner 

in the quantum appeal was justifled in not considering the question whether 
the assessment was properly made under s. 23(4) and dismissed the appeal, 
observing in ita order as follows— 

“_., this assessment was made under s. 23(4) for default under s. 22(4). The assensee 
did not file any application under s. 27 and he sought to challenge the validity of the 
asseeament made under s. 23(4) in the quantum appeal that he filed to the Appellate 
Asistant Commissioner. Relying upon several High Court decisions, mentioned by 
him, the Appellate Assistant Commissioner held that the contention could not be pro- 
perly taken in that appeal. It was argued before us that there was no point in making 
an application under a. 27 to the Income-tax Officer inasmuch as he would not have 
changed his conclusion that the asnessee did maintain a duplicate set of books and did 
not produce it before him. It is not necessary to speculate as to how the Income~tax 
Officer would have reacted to an application under a. 27 if it was made to him. It was 
urged that in asking compliance with notice under s. 22(4) the Income-tax Officer was 
asking the asseasee to do.an impossible thing, vix. to produce the account books which 
‘were maintained. On the material that was before him, he came to a certain concluston. 
That conclusion would have been tested by making an a tion under s. 27 and, if 
necessary, by taking an appeal from an adverse order under that section. In the quan- 
tum appeal the Appellate Assistant Commissioner was justified in not congidering the 
Dae ee Ge eee re 

1 ease T.R.1 * 8 (1952) 281. T. R. 871. 
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The following question of law was referred to the High Court:— 


“Whether im an appeal under a. 380(1), the validity of an assessment made under 
s. 23(4) for assessee’s failure to comply with all the terms of the notice issued under | 
section 22(4), can be challenged when no application was made under section 27 of the 
Act to get the assessment made under section 23(4) cancelled?” 


The reference was heard. / 


M. V. Samarth, with A. A. Oomer, for the assessee. 
G. N. Joshi, for the Commissioner of Income-tax. 


CHacua C. J. A rather important and interesting question arises on this 
reference, which has not been considered by any decision of this Co - 
though there is authority of the Calcutta High Court, Allahabad High Court 
and the Madhya Pradesh High Court, and tbe question arises under the fol- 
lowing circumstances. 

The assesses is a firm and the assessment year is 1951-52 the relevant ac- 
counting year being S.Y. 2006 ended on November 9, 1950. Now, on certain 
evidence which the Income-tax Officer took, he came to the conclusion that the 
assessee Was maintaining a separate set of books which had not been produced 
before him and which recorded transactions which had not been entered in the 
account books that the assessee had produced. On that, he issued a notice 
under s. 22(4). The contention of the asseasee was that he did not have two 
sets of books, that whatever books he had had been produced and, therefore, 
he could not comply with the notice. As the assesseo failed to comply with 
the requisition made by the Income-tax Officer, the Income-tax Officer pro- 
ceeded to assess the assesseo under s. 23(4), the best judgment assessment. 
The assessee appealed against this to the Appellate Assistant Commissioner and 
before the Appellate Assistant Commissioner the assessee attempted to argue 
the question as to whether the Income-tax Officer was right in the view that 
he took that the assessee maintained two sets of books of account and also whe- 
ther the Income-tax Officer was right in assessing the assessee under s. 23(4). 
The Appellate Assistant Commissioner took the view that it was not open to 
the assessee to argue that question he not having made an application under 
s. 27. The assessee went in appeal to the Tribunal and the Tribunal upheld 
the decision of the Appellate Assistant Commissioner and the assessee has now 
come on this reference. 

Now, turning to the relevant provisions of the Act, the right of appeal to 
the Appellate Assistant Commissioner is conferred under s. 30 and that section 
provides that any assessee objecting to the amount of income assessed under 
s. 23 or s. 27 or the amount of loss computed under s. 24 or the amount of tax 
returned under s. 23 or 8. 27, we will only quote the relevant ee of this 
section, may. appeal to the Appellate Assistant Commissioner against the assess- 
ment. Now, this is an assesament under s. 23 and an appeal against that as- 
sesament lies under s. 80. What is contended by the Department is that when 
an appeal is limited to the question of the amount of income assessed or the 
amount of tax determined, it is not competent to the asseasee in such an appeal 
to raise a question as to the validity of the assessment made by the Income-tax 
Officer under s. 28. What is pointed out is that the Legislature has provided 
a special machinery for challenging the validity of the assessment, and if the 
assesses does not avail himself of that machinery, then he cannot challenge 
the validity under s. 80. Now, the machinery provided is under s. 27 and that 
section provides that where an assesses within one month from the service of 
a notice of demand issued as hereinafter provided, satisfies the Income-tax 
Officer that he was prevented by sufficient cause from making the return re- 
quired by s. 22 or that he did not receive the notice issued under sub-s. (4) of 
s. 22, or sub-s. (2) of s. 23, or that he had not a reasonable opportunity to 
comply, or was prevented by sufficient cause from complying, with the terms 
of the last mentioned notices, the Income-tax Qficer shall cancel the assess, 
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ment and proceed to make'a fresh assefement in accordarice with the provisions 
of s. 23. 

Now, what is urged is that after the Income-tax Officer had made an assess- 
- ment under s. 28(4), within the time limited by.s. 27 it was open to the asseasee 
to satisfy the Income-tax Officer that he was prevented by sufficient cause from 
cqmplying with the terms of the notice’ issued under s. 23(4) and that on such 
an application being made by the assessee it was open to the Income-tax Officer 
to cancel the assessment and proceed to make a fresh assessment in accordance 
with the provisions of s. 27. If the Income-tax Officer had refused to cancel 
the assessment, a right of appeal against such refusal is expressly given under 
s. 80 and it was open to the assessee to have had the matter decided in appeal 
by ee Appellate Assistant Commissioner with further appeal to the Tribunal 
and, if necessary, on a reference to this Court. Therefore, what is urged is 
that the question whether the assessee had sufficient cause which prevented him 
from complying with the terms of the notice issued by the Income-tax Officer 
could only be litigated under s. 27 on an application made by the assessee and 
it could only be litigated before the Appellate Assistant Commissioner and the 
Tribunal and if necessary on a reference to the High Court in an appeal made 
against the order of the Income-tax Officer under s. 27 refusing to cancel the 
assessment. It is further urged that the assessee not having availed himself 
of the machinery provided by s. 27, he has accepted the validity of the asseas- 
ment. He has not challenged the fact that he was contimacious in not comply- 
ing with the requisition issued by the Income-tax Officer, and having accepted 
the validity of the assessment, all that he can challenge in ‘appeal i is the quantum 
of the assessable income and the quantum of the tax, that he has to pay on that 
assessable income. 

Now, Mr. Samarth’s contention is that this is not a cage which falls under 
s. 27 and he concedes both in view of the authorities, which we shall presently 
refer and also on principle that if the case fell under s. 27 then the only way 
to litigate that r is in accordance with the machinery laid down under the 
Act. In other putes he admits that if his client conld have made an applica- 
tion under s. 27 then he should have appealed against the order made by the 
Income-tax Officer under s. 27 and he cannot now agitate this question not 
having made an application under s. 27. 


Now, thè first question that we have to consider is whether the assessee could 
have applied under s. 27 for cancellation of the assessment made by the Income- 
tax Officer under s. 23{4).1 Now, what is urged by Mr. Samarth is that this is 
not a case where the assesses had books of account or materials which he refused 
to produce. This is a case where the asseaseo’s contention is that he does not 
possess the books which the Income-tax Officer suspects he does and he is being 
. called upon to do something which it is impossible for him to do, and according 
to Mr. Samarth, the Income tax Officer having taken the view that the asseasee 
is maintaining double seta of books, it would be futile for him to apply under 
s. 27 to convince the Income-tax Officer that his view is wrong and he should 
cancel the assessment made by him under s. 23(4). Now, the scheme of the Act 
makes it clear that whenever an order is made under s. 23(4) which is a best 
judgment assessment and which may be compared to an ex-parte judgment or 
order passed in a civil Court, the Legislature has made a provision for challeng- 
ing that order, if we may use the expression, ‘‘the ex-parte order” and that 
provision is to be found ins. 27. We would make the machinery unworkable, 
if we were to take the view that there are certain cases in which the Income-tax 
Officer may proceed ez-parte and make a best judgment assessment and yet to 
these cases s. 27 would have no application. We can only make a distinction 
between a case and a case if the distinction is based on some principle. It ee 
difficult to understand the principle for which Mr. Samarth is contending. 
is the difference in principle between a case where the asseasce refuses yes pro- 
duce books which he admits he possesses and a case where the assesses refuses 
to produce books which the Income-tax Officer believes he possesses and which 
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he contends he does not possess. In both the cases, the basis of the Income- 
tax Officer’s order is that the conduct of the assesses is contumacious and being 
contumacious he proceeds to make a best judgment assessment. Therefore, in 
our opinion, 8. 27 is wide enough to cover every kind of case where the Income., 
tax Officer proceeds to make a best judgment assessment by reason of the 
contumacious conduct of the assessee. In this very case, it is difficult to 
understand why it was not open to the assessee to show sufficient cause which 
prevented him from complying with the notice issued by the Income-tax Officer. 
The cause might have been the same which he had shown before the Income- 
tax Officer or he might have had a better cause or he might have had more mate- 
rials to satisfy the Income-tax Officer. Even if the cause might be the same, 
. it is difficult to take the view that it is inconceivable that the Income-tax Officer 
would have ever changed his mind or would admit that he had made a mistake. 
Therefore, there is no reason to assume that in the case which we are dealing 
with and which is a rather extreme case where the Income-tax Officer has taken 
the view that the asseasee maintains a double set of books and calls upon him 
to produce the other set and the asseasee contends that he does not maintain 
a double set of books, that s. 27 has no application and that in such a case it 
is not possible for the assessee to show sufficient cause why he did not comply 
with the notice issued by the Income-tax Officer. Therefore, if the case falla 
under s. 27—-and we hold that it does—there is no question that a specific 
right of appeal has been given to the assessee under s. 30 against the order 
passed under s. 27 and if he. has not availed himself of that right, he is now 

precluded from agitating the same question. To put it in a different language, 
the order made by the Income-tax Officer that under the circumstances he ig 
entitled to make a best judgment assessment has become final and conclusive. 

To that extent when the asseasee appeals against an assessment under s. 23 (4) 

he cannot challenge that order. Apart from that, it is open to him to chal. 

lenge the actual assesament made, and in challenging that it is open to him 
to satisfy the Appellate Assistant Commissioner that the assessment made by 
the Income-tax Officer was not a proper asseasment. 


The larger question as to whether it is open to an asseasee to raise a ques- 
tion of the validity of the asseasment even though he could have applied under 
s. 27 has been argued at some length; our attention has been drawn to various 
authorities, and we might now proceed to consider it. Now, in this connection 
we might look at what the legislative provision was with regard to appeal 
prior to the Act of 1939. Under the old Act, while s. 30 gave a ae of ap- 
peal against the assessment under s. 23 or 27, the proviso limited the right of 
appeal by providing that no appeal shall lie in respect of assessment made 
under s. 23(4) or under that sub-section read with s. 27. Therefore, against 
a best judgment assessment, the assessee had no right of appeal at all. He 
could not appeal against the quantum of the assessable income determined by 
the Income-tax Officer. His only right was to appeal against an order made 
under s. 27, and if he did not do so, the assessment under g. 23(4) not only 
became conclusive with regard to the matters covered by s. 27 but it also 
became conclusive with regard to the quantum. Now in the Act of 1939 the 
proviso was deleted with the result that an important additional right was 
given to the asseadee, namely, to challenge the best judgment assessment with 
regard to the quantum. But the provision with regard to challenging the 
assessment with regard to its validity continued to be the same. In other 
words, an appeal could only lie with regard to the Saty of the assessment 
provided an application has been made under s. 27 and an application was 
refused by the Income-tax Officer. 

Now, in this connection, a certain provision of the Act may be looked at which 
is with regard to the cancellation of a certificate of registration. Now, 
s. 28(4) while providing for the best judgment assessment also empowers the 
Income-tax Officer when the assessee is a firm to refuse to register it or to 
cancel its registration if it is already registered. Now, it is clear that this 
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provision is penal in character. The result of the contumacy of the assesses is 
not only that he is liable to be assessed as it were ez-parte, but if the assessee 
happens to be a firm, the result of its contumacy may be that the registration 
pf the firm may be cancelled. Now, when we turn to a. 27, no provision is made 
under s. 27 for applying to set aside cancellation of the registration, as there 
is a provision for setting aside the best judgment assessment. The only right 
with regard to the cancellation of registration is a substantive right of appeal 
given under s. 30; so that when a registration is cancelled under s. 23(4) the 
only right that the assessee has ia to appeal against that order under s. 80. 
When he does so, undoubtedly it would be open to him to satisfy the appellate 
authority that the penalty was erroneously imposed upon him and in doing so 
it would be equally open to him to satisfy the appellate authority that he was 
not contumacious. Mr. Samarth says that it is rather illogical that if he can 
do so when he appeals against the cancellation of. registration, he should be 
prevented from urging the same point when he is appealing against the best 
judgment assesament under s. 23(4). The answer is obvious. Whereas the 
Act has set up a machinery under s. 27 for challenging the decision of the 
Income-tax Officer to assess according to his best judgment assessment under 
B. 28(4), the Legislature has not set up any such machinery with regard to 
the challenging of the order cancelling the registration and, therefore, when 
the Legislature gives a right of appeal against that order, we must see to it 
that that right is an effective right and that right can only be effective pro- 
vided the assessee is entitled to urge in that appeal every circumstance which 
will go to satisfy the appellate Authority that the order should not have been 
made by the Income-tax Officer and that he was not contumacious in failing 
to comply with the notice issued by the Income-tax Officer. Therefore, the 
whole scheme is a harmonious one and constitutea a coherent whole. When a 
case falls under s. 27, then any grievance that the asseasee has against the 
Income-tax Officer for not making the requisite order must be litigated in an 
appeal against an order under s. 27. When s. 27 has no application, then- any 
question that might arise in appeal which has a bearing with regard to an 
order made by the Income-tax Officer under s. 23(4) can be litigated in an 
appeal under sg. 30. But as we have already pointed out, apart from cases of 
cancellation of registration, winen, in terms, do not fall under s. 27 every other 
case of contumacious refusal of an assessee of complying with any notice is- 
sued by the Income tax Officer must necessarily fall under s. 27 and an order - 
made by the Income-tax Officer that he would proceed to assess under s. 28(4) 
ean only be challenged under s. 27. 

In. the light of this; let us turn to the ‘authorities which were E to at 
the bar. The decision, which is very strongly relied upon by Mr. Samarth is 
a recent judgment of the Madhya Pradesh -High Court and that is reported in 
Saganchand Kanhatyalal Rathi v. Commr. of Inc.-Taz.1 Now, we agree that 
this is a case which on facts is almost identical with the case that we have 
before us. That was also a case where the asseasee contended that no separate 
books were maintained at a particular branch where the business was carried 
on and the Income-tax Officer took the view that the books had been suppressed 
and the Income-tax Officer proceeded to assess the asseasee under s. 23(4) as he 
failed to produce these books, which, according to the Income-tax Officer he 
had suppreased. The assesses appealed against the order of the Income-tax 
Officer under s. 30, and the Madhya Pradesh High Oourt held that in that ap- 
peal the question whether the Income-tax Officer was justified in holding that 
the books of account were suppressed was implicit and it was incumbent on the 
Appellate Assistant Commissioner to decide whether the contention of the 
assesses that the books of account did not exist was correct. Now, with great 
respect, we are unable to agree with the view of the Madhya Pradesh High 
Court that the question whether the assessee was justified in not producing 
the books which were held to be suppressed was a question which did not fall 
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within the ambit of s. 27. The learned Chief Justice at p. 154 points out the 
cases to which s. 27 applies, and the last case which is there enumerated is 

‘‘where he was prevented by sufficient cause from complying with the terms 
of the notice’. The learned Chief Justice goes on (p. 154): 

“The section does not contemplate a situation In which the assessee says that no 
Aci ap. aE A IR DRIEL E ota oR e ual ds Leena 
Officer holds on evidence before him or otherwise, that such books of account must 
have been maintained. Where such a finding is given by the Income-tax Officer, the 
words of s. 27 are inapposite, and no application can really be made for a de novo 
assessment.” . hoa 
With very great respect, it is difficult to understand why the R ERE pre- 
vented by sufficient cause’’ was inapposite or was not wide enough to cover 
a cage where the assessee wants to satisfy the Income-tax Officer that he could 
not produce the books because not that he had suppressed them but in fact 
they did)not exist. This decision is confined to a case where, according to the 
Madhya Pradesh High Court, a case does not fall under s. 27, and as we have 
already pointed out earlier, there would be considerable force in the conten- 
tion of Mr. Samarth if we were to accept his submission that the present case 
following the view of the Madhya Pradesh High Court does not fall under 
s. 27. We are always reluctant to differ from an Indian High Court when it 
considers an all India statute. But in this case, no authority was‘cited before 
the Madhya Pradesh High Court and the earlier decisions of the Calcutta and 
the Allahabad High Courts were not referred to at all. We are sure that if 
the attention of the learned Judges had been drawn to these decisions, they 
would have come to the same conclusion which we have come to. 


The next case to which reference may be made is the judgment of the Cal- 
cutta High Court reported in Naba Kumar Singh Dudhuria v. Commr. of Inc.- 
Taz*, and the Calcutta High Court took the view that the right of appeal under 
s. 80 should be limited as regards s. 23 and s. 27 to the quantum of assesament 
of tax. Section 30 does not entitle the asseasee to challenge the assessment 
under s. 28(4) if he has not taken any steps under s. 27 to cancel the order. 
In our opinion, with respect, this correctly represents the law on the subject. 


To the same effect are the two judgments of the Allahabad High Court: 
Commr. of Inc.-Tax v. Shri Yodh Raj Bhalla? and Sir Padampat Singhania v. 
Commr. of Inc.-Tar+. Now, Mr. Samarth has made an attempt to distinguish 
these cases and what he contends is that in the case before the Calcutta High 
Court the facts were that a Hindu undivided family was served with a notice 
for submitting a return. The return was made by a particular person and 
that return was challenged as not being by an authorised person and the view 
taken by the Income-tax Officer was that there had been no proper return and 
therefore he proceeded to assess under s. 23(4). In Commr. of Ino. Tas v. Shri 
Yodh Raj Bhalla, it is pointed out that it was a case of non-production of exist- 
ing books. Similar is the case in Sir Padampat Singhania v. Commr. of Ino.- 
Taz, and what Mr. Samarth says is that in none of these three cases they had 
a case similar to the one before us where the ground of proceeding under 
s. 28(4) was not a non-production of existing books but of books having been 
suppreased. As we have already pointed, we see no distinction in principle 
between the facts in the three cases to which reference has been made and the 
facts in the case before us. All these are cases which fall under s. 27, and if 
they do fall under s. 27, then all the three authorities have laid down that 
an appeal against the asseasment under s. 23(4) must be restricted to the quan- 
tum. 


: The result, therefore, is that we must uphold the view of the ‘Tribunal, al- 
though, with respect, we feel that the controversy between the parties has not 
been properly brought out in the questions as framed by the Tribunal. We 
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will, therefore, reframe the question and divide it into two parts. The. first 
question will be: 

(1) Whether in the circumstances of the case the asseasee could have made 
an application under s. 27? 

To that our answer will be in the affirmative. 

(2) If the assessee could have made an application under s. 27, whether it 
was open to him to challenge the validity of the assessment under s. 23(#) in 
an appeal under s. 301 
And our answer to that question will be in the negative. 

The assessee must pay the costs. 

The Notice of Motion is dismissed with costs. 


Solicitor for the appellant: N. H. Helekar. 
Solicitor for the respondent: <A. 8. Parikh. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai 


NARANDAS MATHURADAS & CO., BOMBAY v. THE COMMISSIONER 
OF INCOME-TAX, BOMBAY SOUTH AND CENTRAL, BOMBAY.* 
Indian Income-tax Act (XI of 1922), Sec. 10—Asszessee in course of their business sub- 

mitting tender to supply certain commodities—Assessee under terms of tender depo- 
titing certain amount as security for carrying out contract—Forfeiture of amount de- 
posited on failure of assessee to carry out contract—Whether assessee can claim de- 
duction of amount forfetted as trading loss. ‘ 

The assessee firm, which carried on business in several commodities, in the course 
of their business submitted a tender to a railway company and undertook to supply 
certain commodities to the company. In accordance with the terms of the tender 
the assessee deposited a certain amount as a security for properly carrying out the 
contract. The asseasee failed to carry out the contract with the result that the com- 
pany forfeited the amount which was deposited with it in respect of the tender. 
On the question whether tn computing the business profits of the assesses under s. 10 
of the Indian Income-tax Act, 1922, the assemsee was entitled to claim deduction of - 
the amount forfeited as a trading loms:— 

Held, that as the making of the deposit was incidental to the business which the 
assesses was carrying on, the deposit could be looked upon as a business expenditure 
and as it was forfetted it was a busineas loss in respect of which the assessee could 
claim deduction. 

Lord’s Dairy Farm, Ltd. v. Com, I. T1, Tata Hydro-Klectric Agencies, Ltd., Bombay 
v. Commissioner of Income~-tax, Bombay’ and Commissioner of Income-tax, Lucknow 
v. Mottram Nandaram,' referred to. 


Mreses. Narandas MateHurapas & Co. (assesses), which carried on business 
in several commodities, submitted tenders to the former B.B. & C.I. Railway 
and undertook to supply certain commodities. In accordance with ‘the terms 
of the tenders, the assessee deposited certain amounts.as security for properly 
carrying out the contracts. The assessee could not carry out the contract with 
the result that an amount of Ra. 4,419 deposited in respect of the contract was 
forfeited. The assessee claimed deduction of this amount in computing his 
business profits as a trading loss but the Income-tax Officer disallowed it on 
the ground that the loss was of a capital nature. The Appellate Assistant 
Commissioner and the Appellate Tribunal rejected the assessee’s contention. 

The following question of law was referred to the High Court :— 

“Whether in computing the business profits under section 10, the assessee is entitled 
to claim deduction of Rs. 4419, that being loss that occurred on account of forfeiture 
of the security deposit 2” 

The reference was heard. 


“Decided, September 24, 1958. Inoome-tax 2 (loso 80 Bom. L. R. 775, r.o. 
Reference No. 2 of 1958. ° 3 (1839) 42 Bom. L. R. 828, r.o. 
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H. G. Advani, with P. Ramaswamy, for the applicant. 
G. N. Joshi, for the respondent. 


Cuaca C.J. The question raised on this reference is the difficult and highly 
debatable one of whether a particular expenditure constitutes a revenue or & 
capital expenditure. The facts are very few. The asgessee firm carries, on 
business in several commodities and in the course of their business they gub- 
mitted tenders to the B.B. & C.I. Railway and undertook to supply certain 
commodities. In accordance with the term of the tender it had to deposit a 
certain amount as security for properly carrying out the contract. In the 
particular case with which we are concerned, the assessee could not carry out 
the contract, with the result that the amount of Rs. 4,419 deposited in respect 
of that particular tender was forfeited, and the asseasee claimed this as a trad- 
ing loss. The Tribunal has taken the view that this was a capital loss and, 
therefore, no deduction was permissible. We have not the advantage of any 
reason given by the Tribunal as to why it has come to this conclusion. 


Now, it has often been said that the line to be drawn between a revenue and 
a capital expenditure is a very thin line and it is always difficult to decide on 
which side of the line a particular case falls. But we have laid down a prin- 
ciple in Lord’s Dairy Farm, Lid. v. Commr., I.T.1 which we think may be safe- 
ly applied to the facts of this case, and this is what we say: (p. 446): 

“As has been often pointed out, the object of s. 10 is to ascertain the true profits 

and gains of an asseasee. The profits must be ascertained from a commercial point, of 
view. Sub-section (2) “of s. 10 deals with certain specific cases of permissible deduc- 
tions. But even apert from these permissible deductions, if there is any loss which 
from the commercial point of view can be considered to be a trading loss, then that 
loss must be deducted before the true profits can be ascertained.” 
Therefore, we must approach this question not from any technical point of 
view, but from the broad commercial aspect of the matter, and what we have 
really to decide is whether in arriving at the profita and gains of a business 
carried on by the assessee it would be permissible to him to deduct this parti- 
cular logs in order to arrive at the true profits of the business. It should be 
borne in mind that this expenditure is not claimed as any specific allowance 
falling under sub-s. (2) of s. 10. The contention of the asseesee is that this is 
a trading loss and the true profits of his business which are subject to tax cannot 
be ascertained unless this deduction is permitted to him. 


The argument of Mr. Joshi is that this deposit was made by the assessee not 
for the purpose of earning profits but for the purpose of obtaining a business 
which would make it possible to earn profits. In other words, his contention 
is that the payment of this deposit is antecedent to and de hors the business 
which the assessee carried on and which yielded profits to him. Apart from 
authorities to which we shall presently turn, the contention does not seem to 
be tenable. This is not a case where the assessee makes this deposit in order 
to acquire a business, nor is this a case where an amount is deposited as a sort 
of a temporary investment yielding interest, the deposit being necessary in 
order that the assessee should be permitted to carry on a particular business. 
The assesseo already has his business. His business is to sell various commo- 
dities and in the course of this business, not de hors it, he submits a tender to 
the railway company. It is one of the terms of the tender that he must make 
the deposit. Therefore, the making of the deposit is incidental to the business 
which he is carrying on. This is not a case where it is suggested that the 
assesses committed a breach of the contract fraudulently or that he deliberate- 
ly failed to discharge his obligations under the contract. The failure to deli- 
ver the goods to the railway company was incidental to the business. It is 
something which would happen in any business and which would happen to 
any businessman. Therefore, looking at the matter on principle and from a 
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broad point of view that we have suggested, it seems to us that this is a trading 
logs and the asseasee is entitled to deduct it from his profits in order that the 
assessable profits can be ascertained. 

The two authorities on which Mr. Joshi relied are both decisions of the Privy 
Council, and as will be noticed, the facta in those two cases were entirely 
different. The first is Tata Hydro-Electric Agencies, Lid., Bombay v. Com- 
misvioner of Incometaz, Bombay?. That is the well known case and it is in 
the context of the facts there that the Privy Council said (p. 781): 

“Their Lordships recognise, and the decided cases show, how difficult it is to dis- 

criminate between expenditure which is, and expenditure which is not, Incurred solely 
for the purpose of earning profits or gains.” 
Now, in the first place, the Privy Council was not considering the case of a 
trading loss. The Privy Council was considering a specific allowance claimed 
under the provisions of s. 10(2) of the Income-tax Act, and even in deciding 
that the Privy Council felt diffculty, and the Privy Council points out that 
the payments they were considering were not made in the process of earning 
profits. They did not arise out of any transactions in the conduct of their 
business. That the assessees had to make those payments no doubt affected the 
ultimate yield in money to them from their business but that is not the statutory 
criterion. The obligation to make these payments was undertaken by the 
assessees in consideration of their acquisition of the right and opportunity to 
earn profits, that is, of the right to conduct the business, and not for the pur- 
pose of producing profits in the conduct of the business. Now, this according 
to Mr. Joshi is the criterion and the ratio. Assuming that is the criterion and 
the ratio, surely it is not applicable to the facts before us. How can it 
possibly be said in this case that this deposit was made by the assessee in order 
to acquire the right to conduct the business and not for the purpose of pro- 
ducing profits in the conduct of the busineast The business was already being 
carried on by the.assessee. This was a transaction in that business. It is in 
order to put through that transaction that the deposit was necessary. 

The second case referred to by Mr. Joshi is Commissioner of Income-taz, 
Lucknow v. Motiram Nandram.3 In that case the assessees were carrying on 
business of cloth, yarn and money-lending and they wanted to start a new busi- 
ness and for that purpose they deposited with an oil company Rs. 50,000. In 
consideration of that the assessees were appointed organising agents of the oil 
company for five years for a particular area. They were to recommend the 
selling agents and the sales were to be conducted by these selling agents, but 
the assessees were to receive certain commission on all sold by the selling 
agents within the area and also on all sales effected in area by the company. 
The deposit was to yield interest at 7 per cent. Part of-the deposit was re- 
paid and then the company went into liquidation, and the assessees claimed 
the part of the deposit which was lost to them and that claim was rejected by 
the Privy Council. Now, in the first place, the Privy Council took the view 
that the deposit was made by the asseasees for the purpose of being permitted 
to be engaged in a business and that must be considered to be a purpose of 
securing an enduring benefit of a calculating nature. Therefore, on the facts 
of that case where the asseasees were launching upon a new business and they 
could only start this business by. making this deposit, the Privy Council ob- 
served that by making the deposit they were getting a capital asset of an en- 
during nature, the capital asset being the business. Mr. Joshi says that in 
this case also by making the deposit the assessee is obtaining a business. But 
that is not correct. ‘It is true that under the Income-tax law even a single 
venture may be business, but this is not-a case of a single venture. As we 
have pointed out before, it is in the course of the business which tht assesses 
had been carrying on that it entered into this particular transaction. So this 
is neither a case of acquiring a new business, nor acquiring a joint venture 
which may be looked upon as a capital asset of an enduring nature. Further, 
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at p. 138 Sir George Rankin, who delivered the judgment of the Privy Coun- 
cil, points out that the deposit of Rs. 50,000 may be looked upon as a tempo- 
rary investment because it yielded interest while it remained with the oil 
company. That feature is also absent in the case before us. Nobody can sug- 
gest that the deposit was made by the assessee as a temporary investment with 
the railway company. It was expressly made as an earnest; as security, for 
carrying out the particular contract. Their Lordships also say that a deposit 
must be considered in relation to the particular business, and when we look 
upon this deposit and the relation it has to the business of the assesses, it is 
clear that the deposit was made not for the purpose of acquiring any capital 
agset of an enduring nature or acquiring a new business, but it was made 
solely for the purpose of earning profits in the course of the business. The 
Privy Council also points out that the question that should be posed is—‘‘ What 
is the object of the expenditure?’’—and they proceed to answer that question 
by saying—‘‘It must be answered from the standpoint of the assessee at the 
time the deposit was made.’? From the point of view of the assessee in this 
case there cannot be the slightest doubt that the deposit was looked upon as a 
business expenditure and if the deposit was forfeited it was a business loss. 

The result is that we must answer the question submitted to us in the 
affirmative. The Commissioner to pay the costs, ` 


APPELLATE CIVIL. 


Before Mr. Justice Gokhale and Mr. Justice Patel. 


CHANDRABHAGA SADASHIV VERALKAR v. BHIKACHAND 
HANSAJI.* 

Arbitration Act (X of 1940), Secs. 31, 32, 33—Dispute between plaintiff and defendants 
relating to breach of agreement by defendants and refund of earnest money paid by 
plaintif referred to arbitration—Court refusing to pass decree on award made by 
arbitrators on ground that award compulsorily registrable not registered—Suit filed 
by plaintiff against defendants to recover earnest money—Whether suit barred by 
virtue of award. : 

A dispute between the plaintiff and the defendants relating to a breach of agree- 
ment by the defendants to sell certain property to the plaintiff and the refund of 
earnest money to the plaintiff was referred to arbitration by the parties, When the 
award made by the arbitrators was sought to be filed in Court under the Arbttra~ 
tion Act, 1940, the Court refused to pass a decree in terms of the award on the 
ground, alleged by the defendants, that the award which was compulsorily registrable 
was not registered. The plaintHf then filed a suit against the defendants to recover 
the earnest money paid by him to the defendants. On the question whether the sult 
was barred under s. 31, 32 and 88 of the Arbitration Act, 1940, by virtue of the 
award:— 

Held, that as the award had no legal existence, it did not bar the plaintiffs sult 
which was based on his original cause of action. 

Babui S. K. Kuer v. B. N. Sinha’, applied. 
Nathulal v. Beharilal', differed from. 

Laldas v. Bai Lala’, Bhaurao Giva} v. Radhabai', Bhajahari Saha Banikys v. Be- 
hary Lal Basak’, Muhammed Nawaz Khan v. Alam Khan‘, Nani Bala v. Ram Gopal’, 
Venkatasubayya v. Bapadu' and Suryanarayana v. Venkata Reddy’, referred to. 


* Decided, September 8, 1958. Letters Patent 1 (1952) I. L. R. 81 Pat. 888. 
Appeal No. 30 of 1956, from the orders of Mr. 2 [1952] A. L R. Neg. 65. 
Justioe Bavdekar in Beoond Appeal No. 972 of 3 (1908) 11 Bom. L, R. 20. 
1953, setting aside the decree passed by V. M. 4 (1900) 11 Bom. L. R. 408 

Extra Assistant Judge, Thana, in Civil 5 (1906) I. L. R. 33 Cal. 881 
Appeal No. 428 of 1953, ing the order 6 (1891) L. R. 18 I, A. 73 
pered by V. V. Ghotge, Joint Judge, 7 D aod. R. Cal. 19 

unior Division, Thana, in Regular Civil Suit 8 {1951] A’I. R. Mad. 458 
No. 122 of 1952. j 9 [1048] A. I. R. Mad. 486. 
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Ceram disputes between one Bhikachand (plaintiff) and Chandrabhaga 
and another (defendants), in respect of an agreement dated February 6, 1950, 
to purchase property, were referred to arbitrators appointed under the agree- 
ment executed by them. The arbitrators gave their award and applied to the 
Court for vous judgment in terms of the award. The plaintiff agreed 
to have a decree in terms of the award but the defendants objected to the award 
on the ground that as the award which was compulsorily registrable was not 
registered, it was inadmissible in evidence. The Court upheld this objection 
and dismissed the application of the arbitrators. 


The plaintiff filed the present suit against the defendanta for return 
of earnest money paid by him to the defendants under the aforesaid agreement 
-dated February 6, 1950. The trial Judge held that the suit was barred under 
ss. 31, 82 and 38 ‘of the Arbitration Act, 1940. On appeal the District Judge 
confirmed the decree of the trial Court and dismissed the appeal. The plaintiff 
appealed to the High Court. The appeal was heard by Bavdekar J. who set 
aside the decree of the lower Court and remanded the suit to the trial Court 
for disposal according to law. His Lordship delivered the following judgment 
on January 18, 1956 :— 


Bavpzkas J. This is an appeal ‘arising from a suit filed by the appellant 
for recovery of money which he had aid to the defendant under an agreement 
of purchase dated February 6, 1950. It appears that inasmuch as it was 
the contention of the plaintiff that the defendant had no marketable title, he 
was entitled to avoid the transaction and to refund of the purchase money. 
The defence to the action was an award which was alleged to have been made on 
a reference made by the parties. It4s common ground now that there was an 
award made; but when the award was sent to the Court in which it was to be 
filed, the defendant resisted, contending that the award was required to be 

and that it was not registered. The Court thereupon refuged to file 
the award either with or without the charge owing to which it was said that 
the award required registration. The defendant made a separate application 
for setting aside the award; but the Court said that in view of its order in 
regard to the filing of the ‘award, this application no longer survived. The 
plaintiff then filed the suit from which the present appeal arises. - The defen- 
dant relied upon the award as a defence to the suit. This contention has pre- 
vailed so far, and the plaintiff has come to this Court in second appeal. 


Now, an award is a defence to a suit. But it has got to be remembered that 
in the present case the plaintiff did seek to get a decree upon the award. He 
was resisted by the defendant who claimed that the plaintiff was not entitled to 
get a decree for money; he could not only not get a decree for money with a 
charge being incorporated in it, but that he was not entitled to get any decree 
at all. The argument which was made before the learned Judge, who was con- 
sidering the eda aa whether the award should be filed or not, was that the 
award not having been registered could not even be received in evidence and 
the order which the learned Judge thereupon made was that he would not file 
the award. He said, besides, that in view of this order of his, no order was 
necessary upon the application which was made by the defendant to set aside the 
award. Now, it is obvious that the result of this order is that it was held that 
the plaintiff was not entitled to get any decree of any kind upon the award. 
He could not get a decree with the charge; he could not get a decree without 
the charge. I cannot hold that the learned Judge held that the plaintiff could, 
if he liked, get a decree without the charge. If he had so held, then it is obvious 
that he would have had to go into the application which was made by the 
defendant for setting aside the award, because in case the award was set aside 
upon the grounds which were urged by the defendant, the plaintiff could not 
get any decree in terms of the award, whether with the charge or without the 
charge. It is obvious, tHerefore, that the result'of what the Judge has desided 
ig that the plaintiff's award could not be filed at all, 


366 THE BOMBAY LAW REPORTER. von. LXI., 


In that case it must be held that the Court which had got exclusive jurisdic- 
tion to decide the question of the validity and effect of the award has pro- 
nounced that the award is ineffective for obtaining a decree thereon, though 
not invalid on the ground of partiality in the arbitrator or such other grounds 
and cannot be looked into for finding out its terms. The effect of the decision 
is that inasmuch as the award cannot even be looked into, no decree could be 
given upon it. The plaintiff could not consequently recover upon that award 
his amount even without having recourse to the properties which were charged. 


It is said, however, that in this case the learned Judge seems to have made a 
wrong order, and if the plaintiff was aggrieved by that order, he should have 
gone in appeal. Now, I fail to understand that as a matter of fact a wrong 
order has been made. There was an application to file the award. The diffi-- 
culty with regard to the filing of it was that the award could not be looked into 
for fthding what its terms were. I fail to understand how the learned Judge 
could have given a decree to the plaintiff upon the award even without the charge. 


In any case, it is obvious that whatever order was passed then is 
binding between the plaintiff and the defendant. The’ defendant can- 
not say now that this was an award which could have been filed and 
upon which the plaintiff could have obtained a decree. That being so, 
the plaintiff was entitled to file a suit upon his original cause of action. 
To that suit the defendant is entitled to raise a defence that the dispute 
between the parties was referred to arbitration and the arbitrators have made 
an award. It is, however, only a valid award which is a defence to a 
suit. Before the awards were made compulsorily registrable when the Act of 
1940 was not in force if a defence had beap raised that the dispute between the 
parties was referred to arbitration and the arbitrators had made an award, it 
would have been permissible for the plaintiff to raise a contention that the 
award was an invalid one, and the question would have been gone into in the 
suit. It is not permissible for the plaintiff now to raise for the first time -in 
such a suit a contention that an award was invalid or ineffective because under 
s. 81(2) all questions relating to validity, effect and existence of the award shall 
be decided by the Court in which the award under the agreement has been or 
may be filed by`an order of the Court. Even if the Court in which the question 
of validity of an award is raised is the same Court in which the suit is filed, 
the procedure for’ raising that question is by an application under s. 33. Asa 
matter of fact the defendant himself seems to have raised a contention that the 
award in this case was an invalid one by an application under s. 33, but when 
the Court to which the award was sent for filing decided that it could not be 
filed for lack of registration, it held upon that application that it was not neces- 
sary to decide the defendant’s application for setting aside the award. The 
plaintiff does not say, however, in this case that the award was invalid, e.g. for 
the misconduct of the arbitrators. As a matter of fact, even if he had made a 
contention in this suit that the award was invalid for the very reasons for which 
the defendant said that it was invalid, that question could not be determined by 
the Court in which the suit was filed, becanse it could only be decided by an 
application under s. 88. Such an application by the plaintiff was probably out 
of time at the time when the suit was filed. The plaintiff’s objection, however, 
is that the award was not registered; that it could not be looked at even for the 
purpose of finding out what its terms were; and he contends that such an 
award is not available to the defendant as a ‘defence to the suit. Now, while 
conceding that the only award which can be a defence to a suit upon the ori- 
ginal cause of action was a valid award, the defendant says that an award 
which has not been registered still affords him a defence to the suit. But when 
it is said that only a valid award can be a defence to the suit what is meant 
thereby is that an award which has disposed of the dispute which had been 
referred to the arbitrators is a defence. The Court „cannot, however, in this 
case say whether the award which has been-made has disposed of the dispute 
between the parties because the award is not admissible in evidence and conse» 
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quently it cannot be looked at for the purpose of finding out its terms, and 
when we cannot find out its terms it cannot-be said whether the award disposed 
of the dispute between the parties. Similarly it cannot be said whether the 
dward is open to the objections'in s. 16(1). 

It is necessary now to notice an objection which has been taken under se. 31, 
82 and 33. It is said in the first instance that to allow a plaintiff to file a suit 
upon the original cause of action when an award has been made even when that 
award has not been registered is allowing him to get over the provisions of 
ss. 81, 82 and 38. This objection is easy to understand when no attempt to file 
an award or have it set aside is made. It is conceded,that in case an award has 
been declared by the Court, in which it could be filed or it has been filed, to be 
invalid e.g. for misconduct and set aside, there is nothing which prevents the 
plaintiff from having his recourse to the original cause of action and filing a 
guit upon it. The plaintiff’s case is that even when the award has not been 
registered and the Court has pronounced it to be inadmissible in evidence and 
ineffective for the purpose of getting a decree upon it, he is entitled to fall 
back upon the original cause of action and sue. That contention may be good 
or bad. But there is nothing in s. 81, 32 or 83 which preventa a suit upon the 
original cause of action. The suit which is barred by s. 82 is a suit which seeks 
to obtain a decision upon the existence, effect or validity of an award, and 
when the plaintiff sues upon his original cause of action he does not sue for 
obtaining a decision upon the existence, effect or validity of the award. In 
effect he is ignoring the award. To such a suit the defendant is entitled to put 
forward as his defence the award, and if for any reason it is contended on 
behalf of the plaintiff that that award is an invalid one, the defendant can say 
that that is not a question which can*be agitated in the plaintiff’s suit, for the 
reason that such a question can only be decided upon an application under s. 38, 
and if without there having been any proceedings with regard to the award in 
the Court in which the award has been or may be filed, the plaintiff comes to 
the Court, the objection must necessarily prevail. But in this case the award 
apparently did go to the Court for the purpose of filmg. Objection to the vali- 
dity of the award was taken though it was taken by the defendant. The Court 
did not decide upon the validity of that objection, because it held that it was 
unnecessary to decide whether the award was valid or invalid for the reason 
that the award was not registered and it could not be even looked at for the 
purpose of finding out what its terms were and it could not be filed. It seems 
to me that when the Court in which the award was filed has as a matter of fact 
decided that the award required registration and cannot be looked at for the 
purpose of finding out its terms it has determined the effect of the award to 
this extent that the Court of law cannot find out its terms in the absence of 
registration. It is not in terms stated that the award is not effective even as 
a defence to any suit which the plaintiff might have filed on it but the question 
is whether it can be said that the plaintiff’s suit does not lie because the plain- 
tiff has not obtained a decision from the Court in which the award was filed 
and could be filed that the award is ineffective even as a defence to the plaintiff’s 
suit. It appears to me that once the Court to which the award was sent for 
filing has held that the award not being registered it could not be looked at for 
the purpose of. finding out its terms, it has in effect decided that the award 
cannot be used as a defence to a suit because no one can say that the award is 
a defence to a suit unleas and until one looks at its terms and finds ont that the 
dispute has been disposed of. The mere fact that the arbitrators purport to 
make an award is not sufficient to say that they have disposed of the dispute 
between the parties. It seems to me, therefore, as the Caleutta High Court 
observed in Nani Bala v. Ram Gopal" that the award does not exist. It has 
actual but not legal existence. It would be an unnecessary formality to ask 
the plaintiff to get an express decision by an application under s. 33 that the 
award cannot be used as e defence to a suit upon the original cause of action. 


1 [1965] A. L R. Oal. 18, 
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It is necessary to consider finally the argument that that would be putting 
a premium upon failure to get an award registered when it ought to have been 
registered. But it appears to me that that is not go. It may be that the plaintiff 
was in fault in this case because he was apparently anxious to have a decree 
upon it. It is also true that whoever wants to get the benefit of the award 
would be considered to be the person who ought to get it registered. But then 
just as in this case the plaintiff wanted to get a decree upon the award and 
therefore it can be said that he ought to have got it registered if the defendant 
wanted to use this award and a defence in any suit which the plaintiff might 
file, then it was he also who ought to have got it registered. Just as if the plaintiff 
who has failed to get the award registered cannot get a decree upon it, similar- 
ly the defendant who has failed to get the award registered owing to which the 
award cannot be looked at for the purpose of even finding out what its terms 
are can sue it as a defence to a suit upon the original cause of action. 

The appeal must, therefore, be allowed and the suit remanded to the trial 
Court for further disposal in accordance with the law. The respondent will 
pay the appellant costs of the first appeal and second appeal. 


The defendants appealed under the Letters Patent. 


Y. B. Rege, for the appellant. 
R. B. Kotwal, for the respondent. 


PATEL J. The plaintiff-appellant filed the suit for refund of earnest paid 
under an agreement to purchase to the defendant on February 6, 1950. Accord- 
ing to him the defendant has committed the breach. Previous to this there 
was an arbitration between the parties, but the application made by the arbi- 
trator for a decree in terms of the award was dismissed by the Court as the 
award was not registered. The defendants raised various contentions to the 
claim by their written statement one amongst them being a legal one, that 
the suit was not maintainable in view of ss. 31, 32 and 33 of the Arbitration 
Act, 1940, as there was a previous arbitration. 


The trial Judge raised a preliminary issue and held that the suit was barred 
and dismissed the same with costs. Plaintiff’s appeal to the District Court 
failed. 


The plaintiff thereupon came to the High Court in Second Appeal which 
was heard by Mr. Justice Bavdekar. He did not accept the views of the Courts 
below. He held agreeing with the Calcutta High Court that the award had a 
factual existence but no legal existence. He also held that it is only,a valid 
award which is a defence to a suit. In the result he set aside the decisions of 
the Courts below and remarided the suit for disposal in accordance with law. 
He, however, gave leave under cl. 15 of the Letters Patent and hence this appeal. 

The question, therefore, which falls to be decided is whether the award bet- 
ween the parties had the result of preventing the plaintiff’s suit on his original 
cause of action. A 

The question must necessarily be decided by reference to the Arbitration Act 
of 1940. Section 9 of the Civil Procedure Code provides for the jurisdiction 
of the civil Courts to entertain all suits of a civil nature. A party, therefore, 
. has the right of enforcing his civil rights and remedies by a suit unless it has 
been taken away by statute either expresaly or by necessary implication as pro- 
vided by s. 9. Mr. Rege for the appellant, insists that that remedy of the 
plaintiff is taken away by ss. 81, 32 and 33 of the Indian Arbitration Act, and 
it is equally insisted by Mr. Kotwal for the other side that these sections have 
not either by express language or by necessary implication taken away his right 
. to file a suit on the original cause of action. 

Section 14 of the Arbitration Act requires the arbitrators to make and sign the 
award and give notice of the fact in writing to the parties. Sub-section (2) pro- 
vides that at the request of a party the.arbitrator shall cause the award to be 
filed in Court and when this is done the Court shall give notice of its filing to the 
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parties. Sections 15 and 16 em empower the Court to modify the award or to 
remit it to the arbitrators for er consideration. Section 17 states that 
when the Court sees no cause to remit the award for reconsideration, i shall, 

after the time for making an application to set it aside has expired or when 
such an application has been made and refused, proceed to pronounce judg- 
ment according to the award, and-upon the judgment so pronounced a decree 
shall follow: It is further provided that there should be no appeal from that 
decree except on limited grounds which are not relevant for the purpose. It 
appears that there doesnot: appear any option in the Court to do anything but 
to pass a decree in terms of the award, if it sees no reason to remit the award 
as shown by the words, ‘‘shall pass” in s. 17. Section 33 ene that any 
party to an arbitration agreement. or award desiring to challenge the existence 
or validity of the arbitration agreement or award or to have effect of either 
determined shall apply to the Court and the Court shall decide the question on 
affidavita, provided that where the Court deams it just and expedient, it may 
set down the application for hearing on evidence also and may pass such orders 
as it may do in a suit. It appears that one of the purposes of this section is to 
enable the parties to flle their objections to the award on a notice under s. 14. 

It, however, appears from the provisions ofa. 17 of the Arbitration Act, that 
it was intended that the Court must carry to its conclusion any proceedings 
commenced in Court and. from the provisions of ss. 81, 82 and 83 that it is the 
final decree of the Court which can be executed. Section 31 provides an exclu- 
sive jurisdiction in the Court for the purpose of deciding any question with 
regard to the validity, effect or existence of an award or an arbitration agree- 
ment. Section 83 in consonance with the exclusive jurisdiction conferred under 
g. 81 that a party desiring-to challenge either. the existence or validity 
of an arbitration agreement or award or to have the effect of either deterthined 
shall apply to that Court and the Court shall decide that question. Section 32 
is as follows :— 

“Notwithstanding any law for the time being in farce, no suit shall lie on any ground 
whatsoever for a decision upon the existence, effect or validity of an arbitration agree- 
ment or award, nor shall any arbitration agreement or award be set aside, amended, 
modified or in any way affected otherwise then as provided in this Act.” 

As natural corollary and in consonance with the intention of the Act, it pro- 
vides that no suit should lie on any ground whatsoever for a decision upon the 
existence, effect or validity of an arbitration agreement or award or for the other 
purposes mentioned there. The Act of 1940, as the preamble | shows, was enact- 
ed to consolidate and amend the law relating to arbitration in India; and the 
scheme of the Act appears to be to bring all arbitrations under the control of 
the Court and treat them as effective only if a decree were obtained on the 
award: in accordance with the Act and to prevent the parties from agitating any 
question relating to existence, validity, ’or effect of an arbitration agreement 
or award in any manner other than that provided by the Act. These sectibns 
do not by express language or by implication provide that a suit on the origi- 
nal cause of action after an abortive or incomplete arbitration would not lie. 

Mr. Rege contends that es. 81, 82 and 38 exclude the right of the plaintiff to 
file the suit on the original cause of action. As-stated before the sections them- 
selves do not contain any prohibition nor do the words used necessarily imply 
such a prohibition. The award cannot be regarded as a judgment as that stage 
was not reached. After it becomes a judgment in accordance with the Act 
the provisions of a. 11, Civil Procedure Code, would apply and a suit on the 
original cause of action barred. It. is, therefore, not possible to accept 
Mr. Rege’s contention that the suit of the plaintiff is barred by anything to 
be found within the terms of ss. 81, 82 and 88. 

Mr. Rege has relied on the case of Laldas v. Bat Lala’ and Bhaurao Jwaji 
v. Radhabas®. The decisions in these two cases are to the effect that an award ' 
is as much binding as a judgment and is indistinguishable from a judgment. 

1 (1908) 11 Bom, L, R. 20, 2 (1909) 11 Rom. L. R. 406. 

LB 
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However, as explained in the case of Bhajakhari Saha Banikya v. Behary Lal 
Basak®, it is only a valid award that could operate to extinguish the original 
cause of action. In this case this is what Mr. Justice Mookerjee has observed 
(p. 888) : $ 
“...To put the matter in another way, as an ordinary rule, a valid award operates 
to merge and extinguish all claims embraced in the submission, and after it has been 
made, the submission and award furnish the only basis by which the rights of the 
parties can be determined, and constitute a bar to any action on the original demand; 
see Curley v. Dean’;...It is a mistake, therefore, to contend that, if an award has been 
validly made, as tt has been found to have been made in this case, it does not become 
operative until it has been enforced by suit or application; tn reality, it possesses all the 
elements of vitality even though it has not been formally enforced, and it may be relied 
upon in a litigation between the parties relating to the same subject-matter: Obviously, 
if such relance is placed upon the award, it is open to the party against whom it is 
sought to be used, to question its validity: but H it is established to be a valid award, 
it is binding upon the parties as embodying an adjudication of their rights”. 
It would also appear on a reference to the case of Muhammed Nawas Khan v. 
Alem Khan, that if an award is a legally valid award then it would be bind- 
ing between the parties. Unless therefore the award is one which can be ope- 
rative, it will not merge in itself the original cause of action and since after 
the enactment of the Arbitration Act of 1940 an award is imeffective unless 
made a rule of the Court, even on general principles it is difficult to say that 
the original cause of action would merge in the award which has no vitality 
of its own. Indeed the Act of 1940 being an Act to consolidate and amend 
the law relating to arbitrations in India, it is doubtful if recourse to the pre- 
vious law and general principles is permissible. Even assuming however it ia 
open to consider the general principles, for thé reasons mentioned before, even 
according to general principles, unless the award is legally effective, it would 
not merge in itself the original cause of action, the determination of which 
guestion in any suit is by express terms of s. 32 of the Act prohibited. This 
is the view taken in the case of Babui 8. K. Kuer v. B. N. Simka® with which 
we respectfully agree 
Mr. Rege has relia upon the decision of the Nagpur High Court-in Nathulal 
v. Beharwal’.. In that case the dispute between the plaintiff and the defend- 
ant related to damages for breach of contract in respect of purchases of cotton 
seed for non-delivery. The matter between the parties was referred to the 
Nagpur Chamber of Commerce Ltd. The defendants challenged the jurisdic- 
tion of the arbitrators. The arbitrators overruled that contention and award- 
ed compensation to the plaintiffs. The plaintiffs’ application to have a decree 
in terms of the award was dismissed by the Court as it was filed after the 
period of limitation was over. The plaintiffs, thereafter, brought a suit for 
damages for the breach of the contract. In the plaint the plaintiffs recited 
the history of the infructuous arbitration. Their Lordships referred to the 
case of Manick Lal v. Shiva Jute Bailing® and the case of urbhuj Mokan- 
lal v. Bhicam Ch.®° which related to the opening words of s. 33, ‘‘any party 
to an arbitration agreement’’ and then they say that (p. 68): 


“while it is not necessary to consider the full effect of the second ruling quoted 
above, it is obvious that the plaintiff (respondent) cannot escape bebig called ‘a party 
to the arbitration agreement’, whatever may be said of the defendant.” 

They further say: 

“...same difference at least should be made between a plaintiff who, having pushed 
the arbitration proceedings to an award, seeks to get rid of the award by ignoring tt, 
and a defendant who has not taken any part in the, proceedings at all and has objected 
to the jurisdiction and legality thereof. Oe ee ee 


36a L L. R. 88 Oal. 881 7 ALR. Ni ee 
4 (188%)'4 Coun. 259. 8 ™ 52 O.W.N. 

5 (1891) L. R. 18 L A. 78. a (1048) 53 OWN. 410. 
6 (1962) LL. R. 31 Pat. 888. 
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etroumstances is especially hit by the ber contained in ss. SI to 38 of the Arbitration 
Act, 1940.” (p. 87) 

‘What is barred is a suit in relation to the arbitration agreement and/or the 
-award. It haa no reference whatsoever to what was the subject-matter of the 
award with regard to which there is no prohibition either express or implied 
and it would not make any difference whether or not the plaintiff mentioned 
in his plaint that there was an arbitration agreement and an award, which was 
ineffective. It does not take into account the express provisions of as. 31 and 
82 which prohibit the determination of the existence, validity or effect of an 
award otherwise than under the Act. If the award is unfavourable to the 
plaintiff or actor before the arbitrator, the defendant resistor then has equal 
right to have it made a rule of the Court. We, therefore, are with respect un- 
able to agree with the conclusion. 


The conclusion that a suit on the original cause of action is not barred by 
the provisions of ss. 81, 32 and 83 appears to be one justifiable on principle and 
is supported by authority. We hold, therefore, accordingly. The appeal must, 
therefore, fail and must be dismissed with coste. . 


GOKHALE J. The only point which falls for consideration in this appeal is 
whether the plaintiff’s suit is barred under the provisions of the Arbitration 
Act by virtue of the award which the Court under the Arbitration Act refused 
to file on the ground that it was inadmissible in evidence being compulsorily 
registrable. Mr. Justice Bavdekar was of the view that the award had no 
legal existence and therefore could not come in the way of the plaintiff’s suit. 

Now, at one stage of his arguments, Mr. Rege seemed to contend that the 
view of the Court in the arbitration proceedings that the award being compul- 
gorily registrable could not be looked into at all was wrong in view of s. 49 
of the Registration Act. But he had to concede that the objection as to regis- 
tration was taken by his own client and the finding of the Court would be 
binding on both the parties. He, however, contends that an award is not a 
mere agreement but operates as a judgment and is binding on the parties in 
matters which it profeases to decide, and once an award is passed the rights 
of the parties become merged in that award, whether the award has merged 
into a decree or not. In this connection, he relied on two rulings of this Court 
in Laldas v. Bai Lala’ and Bhaurao Jivaji v. Radhabhai?. We are concerned 
in this case with an award passed after’ the Arbitration Act, 1940, came into 
force. Prior to the passing of this Act, the view was undoubtedly held that 
an award did not lose its effectiveness merely because it was not filed or it 
was not made the subject of any proceedings under the Arbitration Act. A 
yalid award was then an operative award by itself and a suit filed to enforce 
such an award was competent. But it was only a valid award that could 
operate to merge and extinguish all claims which were involved in the sub- 
mission to arbitration and then it could furnish the only basis by which the 
rights of the parties could be determined and it was a valid award that could 
constitute a bar to any action on the original demand. See Bhajahari Saha 
Bantkya v. Behary Lal Basak.2 After the coming into force of the Arbitration 
Act of 1940, however, it is well settled that a suit to enforce an award is not 
maintainable. See Bai Narbadabai v. Natvarlal Chunilal.+ It was held in 
this case that the expreasion ‘effect of the award’’ in s. 32 of the Indian Arbi- 
tration Act, 1940, was wide enough to cover a suit to enforce an award. But 
in the present case, the plaintiff is not asking the Court to give him relief on 
the basis of the award that was passed by the arbitrators. On the defendants’ 
objection the Court refused to file the award on the ground that it was inad- 
missible in evidence for want of registration. In my opinion, therefore, plain- 
_tiff’s suit cannot now be defeated by the defendants on the ground that it 
would be barred by virtue of the provisions of as. 81, 82 and 33 of the Arbitra- 


1 (2008) 11 Bom. L. B. 2. 3 (1906) L L. R. 33 Cal. 881. 
2 (1909) 11 Bom. L. R. 408. 4 (1953)55 Bom. L.R. 408. 
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tion Act. In Nam Bala v. Ram Gopal it was held by the Calcutta High 
Court that want of registration is a defect de hors the award and in case of 
such an award the proper order which the Court should pass on an applica- 
tion for filing it is one of dismissal as there would be no -legal evidence to, 
show what the award was. That was what precisely the Court did im connec- 
tion with the present award when it was sought to be filed, and once it is 
held that the award does not legally exist it would be difficult to ‘hold that 
such an award would be a bar to the maintainability of plaintiff’s suit. In 
Venkatasubayya ‘v. Bapadu,® a cag eee aes of the Madras High Court held 
that where the defendant, who is reymg upon the award, does not 
take steps to have it filed and set wth with under the appropriate provisions of 
the Arbitration Act, nor is the award fully performed by him, it is not eom- 
petent to him to rely upon it in answer to an action. This case clearly goes 
against Mr. Rege’s contention. But Mr. Rege drew our attention to another 
Division Bench ruling of the Madras High Court in Suryanarayana v. Venkata 
Reddy’, where it was held that a party to an award was not precluded by the 
visions of the Arbitration Act from putting forward an award which was 
ek Aba performed by him, but which was not filed under s. 14 and according 
to which a judgment was not pronounced or a decree given under’s. 17, in 
answer to the other party’s claim which was the subject-matter of the refer- 
ence and the award. But this case was rightly distinguished in the later case 
in Venkatasubayya v. Bapadu, referred to above, on the ground that in the 
earlier Madras case the defendant had actually performed that part of the 
award which had to be performed by him. In the present case, the defendant 
: has not only failed to act up to the award but actually resisted the filing of 
it, by contending that it could not be looked into for want of registration. In 
Babui 8. K. Kuer v. B. N. Sinha8 an award was made by an arbitrator appoint- 
ed under a private reference relating to the partition of moveable and. im- 
moveable property held in common by the family of the plaintiffs and the 
family of the defendants. The award was duly registered, but no application 
was made by either party to file the award under s. 14, subs. (1), of the Arbi- 
tration Act, 1940. Subsequently, as the defendants refused fo comply with 
the directions of the arbitrator, the plaintiffs filed a suit for partition on the 
original title and it was held that the suit was not barred by reason of the 


° award made by the arbitrator. In my opinion, the primciple of this case 


would be applicable to the case before us. 


The result is that the view of Mr. Justice Bavdekar that the award set up 
by the defendant as a bar to plaintiff’s suit had no legal existence and, there- 
fore, could not make the plaintiff’s suit incompetent appears to me to be cor- 
rect. I, therefore, agree that the present appeal should be dismissed with 
costs. ý 

Por ouriam: Ag the suit is one of 1952, we direct that the hearing of the suit 
be expedited as far as possible. Papers to be sent down immediately. 


Order accordingly. 
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INCOME-TAX REFERENCE. 


Before Mr. Justice S. T. Desai and Mr. Justice K. T. Desi. 


THE EXECUTORS AND TRUSTEES OF SIR COWASJI JEHANGIR, 
. i8T BART., BOMBAY 


v. 

THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY.* 

Indian Income-tax Act (XI of 1928), Secs. 23A, 17(6)(7), 12B—Order under s. 23A(1) 
made on company and undistributed portion of assessable income determined—Total 
income of company as determined inchiding a sum directly taken to general reserve 
by company—Sum so taken tared as capital gains in hands of compaeny—Proportion- ` 
ate share in undistributed tncome of company included in total income of assessees-~ 
shareholders of company—Whether portion of s. 23A dividend attributable to capi- 
tal gains of company should be tared as capital gains of assessees under s. 17(6). 

The Income-tax Officer made an order in the case of a company under s. 23A(1) 
of the Indian Income-tax Act, 1922 (as it stood before its amendment in 1955). In 
making the order of amessment on the company the Income-tax Officer determined 
the total income of the company and determined the undistributed portion of the 
assessable income of the company for the relevant yeer. The total income of the 
company as determined included a certain amount which the company had taken 
directly to the general reserve fund and not to the profit and loss account and no 
part of it was distributed as dividend. This sum was brought to tax in the hands 
of the company as “capital gains” under s. 12B of the Act. The Income-tax Officer 
in assessing the assessoe, who was a shareholder of the company, for the relevant 
year, included in his total income hts proportionate share in the amount of the un- 
distributed portion of the income of the company. The assessee contended that the 
portion of s. 28A dividend attributable to capital gains in the hands of the company 
should be taxed in his hands also at the rate appropriate to “capital gains” as indi- 
cated in s. 17(6) of the Act— 

Held, that an equation could not be established between the capital gains of the com- 
pany and the dividend which the assessee was deemed to have received by operation 
of s. 23A of the Act, and 

that by reason of the legal fiction contained in s. 23A, the proportionate undistributed 
income of the company had become the dividend income of the assassee and was 
Hable to be taxed eas such. 

East Rad Dwellings Co. Lid. v. Finsbury Borough Council’ and Venkatachalam v. 
Bombay Dyeing and Mfg. Co., Ltd’, referred to. 


Aw order under s. 28A(1) of the Indian *Income-tax Act, 1922, was made by 
the Income-tax Oficer in the case of Mesars. Cawasji Jehangir & Co. Ltd. in 
respect pf its income, profits and of the ‘‘previous year’’ 1946. In 
making that order the Income-tax defermined the undistributed por- 
tion of the assessable income of the company of that previous year as com- 
puted for income-tax purposes and reduced by the amount of income-tax and 
super-tax payable by the company, in respect thereof. 


. Ra. 
Total income finally determined neue ewe ee 20,688,018 
‘ 3 12,590,901 
Leas, Dividend declared by the Company wie is a 4,834,788 
8,235,183 


The aforesaid total income included Rs. 7,868,900 which amount was taken by 
the compahy directly to the General Reserves and not to the profit and loss 


* September, 20 80; 1968. Tneome-tax 1 iret re 109. 
Reference No. 8 of 1 2 (1958) 34 I. T. R. 143. 
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account and no part thereof was distributed as dividend. This amount was 
brought to tax in the hands of the company under s. 12B of the Act as ‘‘capi- 
tal gains.”’ 
. In the agseasments made on six shareholders of the company (assessees), Aaa 
the assessment year 1948-49, the Income-tax Officer included in the total 
come of each of the shareholders a proportional share of Ra. 8,265,133. ‘Attar 
grossing up the proportionate share under s. 16(#), the Income-tax Officer com- 
puted the total income of each of the agseasees by including a sum of Rs. 6,31,527 
as s. 28A dividend in the the case of one of the assesses and a sum of 
Re. 1,26,805 in the case of each of the five remaining asseasees. Tho agsessece 
-contended that the portion of s. 28A dividend attributable to capital gains in 


~ the hands of the company should be taxed in the hands of the assessees at the 


rate appropriate to ‘‘capital gains’’ under 8. 17(6). On appeal the Tribunal 
held that the s. 23A dividend included in the total income of the asseasees could 
not be dissected for the purpose of determining incometax and super-tax 
payable thereon by the asseasees. 

The following question of law was referred to the High Court:— 

“Whether the section 23A dividend of Rs. 6,381,527 can be dissected into two parts in 
the ratio of Rs. 7,886,900: Rs. 20,68,016 for the purpose of determining the amount of 
income-tax and super-tax payable by the assessee-shareholder on his total Income and 
if so, whether that smaller portion of Rs. 6,531,527 is liable to be taxed at the rates 
applicable to ‘Capital gains’ as laid down in Section 17(6) of the Income-tax Act, 1922?” 


The reference was heard 


N. A. Palkhivala, with Sir Jamshed#i Kanga and BR. J. Kolah, for the 
asseasees. 
G. N. Joshi, with R. J. Joshi, for the Commissioner of Income-tax. 


8. T. Dæar J. These six references arise out of assessments made on the 
Hix assessees who are shareholders of Messra. Cawasji Jehangir & Oo. Ltd. The 
asseasment year is 1948-49. An order was made under s. 23A(1) in the mat- 
ter of M/s. Cawasji Jehangir & Co. Ltd—whom we shall refer to as ‘the 
company’—by the Income-tax Officer in respect of the previous year, which 
was 1946. The total income of the company was determined at Ra 20,638,016. 
What the company had done was that out of this amount it had taken a sum 
of Ra. 7,86,900 directly to the General Reserves and not to the profit and losa 
account and no part of the same was distributed as dividend. The dividend 
declared amounted to Rs. 4,384,768. This was leas than 60 per cent. of the 
assessable income of the company for that previous year as reduced by the 
amounts of income-tax and super-tax payable by the company in respect of 
the same. In making the order of assessment on the company the Income-tax 
Officer determined the undistributed portion of the assessable income of the 
company of that previous year as computed for income-tax purposes and re- 
duced by the amount of income-tax and super-tax payable by the company in 
respect thereof. This will appear from the following figures :— 


Total income finally determined a8 sx s3 Ra. 20,838,016 


Lees: Tax payable Ra. 8,038,116 
Re. 12,659,901 

Lees: Dividend declared by the company .. zi Ra. 4,824,768 
Rs. 8,235,183 


The sum of Ra. 7,86,900 was brought to tax in the hands of the company under 
a. 12B as ‘‘capital gains”. Having determined the figure of Ra. 8,25,188 as 
pointed out by us above, the proportionate share thereof was included by the 
Income-tax Officer in the total income of each shareholder for the purpose of 
assessing his total income. Suitable grossing up was done as required by 
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s. 16(2). Having done that, the Income-tax Officer computed the total income 
of the six shareholders by including a sum of Re. 6,31,527 (as s. 23A dividend) 
in the case of ‘‘the Executors and Trustees of late Sir Cawasji Jehangir, 1st 
‘Bart.’’ and a sum of Ra. 1,26,805 in the case of each of the five other share- 
holders. 

The contention of the asseasees before the Income-tax Officer and the Appel- 
late Assistant Commissioner was that the portion of s. 23A dividend attri- 
butable to capital gains in the hands of the company should be taxed in the 
hands of the shareholders also at the rate appropriate to ‘‘capital gains’’ as 
indicated in s. 17(6) of the Act. The Income-tax Officer as well as the Ap-- 
pellate Assistant Commissioner negatived that contention. The matter was 
carried in appeal by the asseasees to the Tribunal and the Tribunal also dis- 
missed that contention. The view taken by the Tribunal was that s, 23A divi- 
dend that is included in the total income of an assessee shareholder cannot be 
dissected as urged on behalf of the assessees for the purpose of determining the 
income-tax and super-tax payable by them on the ‘‘deemed dividend income”, 
The asseasees have now come before us on these References. 

The question which we are called upon to determine is: 

“Whether the s. ZBA dividend of Rs. 631,527 can be dissected into two parts in the 
ratio of Rs. 7,886,900: Rs. 20,863,018 for the purpose of determining the amount of income- 
tax and mrper-tax payable by the assossee-shareholder on his total Income and tf so, 
whether that smaller portion of Rs. 6,381,527 is liable to be taxed at the rates applicable 
to “capital gains” as laid down in s. 17(6) of the Income-tax Act, 1922?” 

We may state that the same question of law arises in the case of all the share- 
holdera, the only difference being that in the case of one shareholder the 
amount is Rs. 6,381,627 and in the case of others Rs. 1,26,805 each. 

Two contentions have been pressed before us by Mr. Palkhivala, learned 
counsel for the assessees. The first contention is that the actual distribution 
of dividend*by the company out of the capital gains would be capital gains 
in the hands of the shareholders. We shall presently examine this argument. 
It will suffice here to observe that the argument in effect seeks to establish an 
equivalence between the capital gains of the company and the capital gains of 
the shareholders. The second contention urged before us by learned counsel for 
the assessees is that under s. 28A it is not the income of the company which is 
deemed to have been distributed among the shareholders but it is the income 
as computed in the hands of the company that is distributed. 

Before examining the arguments, it will be convenient to refer to the rele- 
vant sections. Section 12B has now been recast. We are concerned with the 
old section, the relevant part of which ran as under :— 

“12B. Capital Gains: (1) The tax shall be payable by an esseasee under the head 
“Capital Gains” in respect of any profits or gains arising from the sale, exchange or 
transfer of a capital asset effected after the Bist day of March 1948 and before the 
1st day of April 1948; and such profits and gains shall be deemed to be income of the 
previous year in which the sale, exchange or transfer took place...” 

Section 17(7) as it stands today is different. The old sub-section with which 
we are concerned in these references was as follows :— 

“17(7). A ae Wicd mere “ut ai Cota aeda guts Gierasch cereus 

under the head “Capital Gains”, the super-tax payable by the company in any year 
shall be reduced by an amount computed on that part of its total income which consists 
of such inclusion at the rate of super-tex (excluding the rate of additional super-tax, 
if any) specifled In the case of a company by the annual Central Act fixing the rate or 
rates of tax for that year.” 
It will be sean that in this section the Legislature is laying down a rule in 
respect of the total income of a company. Section 17(@) as it stands today 
is different. The relevant part of the old sub-section, with which we are con- 
cerned in these references, was as under :— 

“17(6). Where the total income of an amessee, not being a company, includes any 
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income charegable under the heed “Capital Gains”, the tax, including super-tax, pay- 
able by him on his total income shall be— 

(IF bome kiz ana Peper tee payable on bia total kasamaan seduced, by te teria! 
of such inclusion, had such reduced income been his total income.. 

Clause (i) has been altered. It relates to rates. Section 234 as it atan to- 
day has also been recast. The material part of the section as it stood 
its amendment by the Finance Act, 1955, was as under :— 

“BA. Power to assess individual members of certain companies: (1) Where the 
Income-tax Officer is satisfied that in respect of any previous year the profits and gains 
distributed as dividends by any company up to the end of the sixth month after its 
accounts for that previous yeer are laid before the company in general meeting are leas 
than sixty per cant. of the assessable income of the company of that previous year, as 
reduced by the amount of Income-tax and super-tax payable by the company in respect 
thereof he shall, unless ha is satinfled that having regard to losses incurred by the com- 


puted for income-tax purposes and reduced by the amount of income—tax and super-tax 
payable by the company in respect thereof shall be deemed to have been distributed as 
dividends amongst the shareholders as at the date of the general meeting aforesaid, and 
thereupon the proportionate share thereof af each shareholder shall be included in the 
total income of such shareholder for the purpose of assessing his total income:.. 

a TT A OE E DOR explanation to subs. (1) 
of g. 23A. 

The material words of the section quoted above are: . 

“where the Income-tax Officer is satisfied that in respect of any previous year the 

profits and gains distributed as dividends by any company...are less than’ sixty per cent. 
of the assoasable income of the company of that previous year, as reduced by the amount 
of income-tax and super-tax payable by the company in respect thereof he shall,... 
make...an order in writing that the undistributed portion of the assessable income of 
the company af that previous year as computed for income-tax purposes...shall be 
deemed to have been distributed as dividends amongst the shareholders. ..and thereupon 
the proportionate share thereof of each shareholder shall be included in the total income 
of such shareholder for the purpose of assessing his total Income:” - 
Therefore, it is laid down in terms express and explicit that for the p of 
assessing the total income of the assessee his proportionate share of the un- 
distributed income of the company is to be deemed to have been paid to and 
received by him as dividend. The question is whether there is anything in the 
language of the section which suggests that what is chargeable to the company 
as part of its total income under the head of ‘‘capital gains’’ is also quoad a 
shareholder chargeable not merely as dividend under the head of ‘‘income 
from other sources” as stated in s. 6(v), but to be split up and partly charge- 
able as ‘“‘capital gains? and partly chargeable as dividend income. 

Now, it is argued that on a proper reading of the relevant K ARE the actual 
distribution of dividends by a company out of the capital gains would be 
capital gains in the hands of the shareholders. Mr. Palkhivala has drawn our 
attention to a decision of the Supreme Court in the case of Bacha Guedar v. 
Comr. I.. T. Bombay.’ It is said that the Tribunal was in error in placing too 
much reliance on certain observations in that case. We shall presently quote 
them. The argument is that the ratio decidends of that case was quite differ- 
ent because in that case the Supreme Court was dealing with ‘‘agricultural in- 
come” under s. 4(3) (vis). An attempt is made to show that there is nothing 
in the observations made by their Lordships in that case which goes counter to 
the submission urged before us and which submission, if analysed, requires an 
equnraianse tobe -eavebisshed: betwern toe eae gaita of 6 Gompaty: anc fib 
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capital gains of the shareholders of that company. Now, we agree with 
Mr. Palkhivala that in that case the Supreme Court was not dealing with any ques- 
tion under s. 23A. There are, however, some general observations of their 
Lordships in that case, which, if we may respectfully say so, throw light and 
afford guidance on the question of the nature of the’ rights of a shareholder 
vis-a-vis the company in the ‘context of income-tax law. At p. 619 of that re 
pori 1E 1 oboer yod ad amidat is 

..That a shareholder acquires a right to participate in the profits of the company 
may be readily conceded but it is not pomaible to accept the contention that the share- 
holder acquires any interest in the assets of the company. The use of the word “assets” 
in the passage quoted above cannot be exploited to warrant the inference that a share- 
holder, on Investing money in the purchase of shares, becomes entitled to the assets of 
the company and has any share in the property of the company. A shareholder has 
got no interest in the property of the compeny though he bas undoubtedly a right to 
participate in the profits if and when the company decides to divide them...It is true 
that the shareholders of the company have the sole’ determining voice in administering - 
the affairs of the company and are entitled, as provided by the articles of association, 
to declare that dividends should be distributed out of the profits of the company to the 
shareholders but the fhterest of the shareholder either individually or collectively does 
not amount to more than a right to participate in the profits of the company. The com- 
pany is a juristic person and is distinct from the shareholders. It is the company which 
owns the property and not the shareholders...” 
The Tribunal has relied on this decision in support of its conclusion that the 
capital gains of the company under s. 12B are not ‘the capital gains of the 
shareholders. 

The argument of counsel ran that the observations quoted by us immediately 
above were made in a somewhat different context and that they are not appli. 
cable to the facta of this case. It was emphasised that the decision turned on 
the construction of the expression ‘‘agricultural income’’. We shall accept 
for the purpose of these references the argument of learned counsel that the 
question of law before us is not covered by the decision of the Supreme Court 
in the case of Bacha Guedar v. Comr. I. T. Bombay. 

It is not necessary to examine this argument of Mr. Palkhivala in any de- 
tails since, as we understand it, it is the second contention on which the as- 
sessees soem to rely much more in these references. There are a number of 
answers to this argument. One is to be found in the language of sub-as. (8) 
and (7) of s. 17, the relevant parts of which we have already quoted. The 
“Capital gains” are considered and hed to be considered separately in the 
ease of the company and in the casé of an asseasee who is not a company in 
theese two subsections. What is more important is the language of s. 12B. 
The tax payable by an assesses under the head of ‘‘capital gains’’ relates to 
the agseasee and it relates to the capital gains of the assessee in respect of any 
profits or gains arising from the sale, exchange or transfer of capital assets of 
the asseesee himself. If the assesses is a company, the capital gains are the 
gains of the asseasee company; if the assesses is an individual shareholder, the 
capital gains are the capital gains of the mdividual shareholder. There is 
nothing in the language of suk-as. (6) and (7) of s. 17 or in the language of 
8. 12B which lends slightest support or countenances the suggestion that an 
equation can possibly be establi between the capital gains of a company 
and the dividends which the assesses is deemed to have received by the opera- 
tion of s. 28A. They are apart. 

The other argument of Mr. Palkhivala is founded on s. 23A. It is stated 
that under that section it is not the income of the company which is deemed to 
have been distributed amongst the shareholders, but it is the income as com- 
puted in the hands of the company that is distributed amongst the shareholders. 
So far, there is no difflcplty. But the diffculty of the assessee arises when he 
practically chooses to ignore the most important part of s. 283A which brings 
into the asseasment of the shareholders a notional income. It is by fictio juris 
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that the undistributed. income of the company as computed in accordance with 
the requirements of the section, is to be deemed to have been distributed as 
dividends amongst the shareholders as at the date of the general meeting re- 
ferred to in the section and it is the proportionate share of the undistributed 
income of the assessable income of the company computed as aforesaid that is 
to be included in the total income of the shareholders for the purpose of*as- 
sessing their total income. Learned counsel for the assessees has further sub- 
mitted that the right principles governing the nature of dividends generally, 
and in any event having regard to the language of s. 23A, are that the impress 
of capital gains remains on the notional gains and it is only the notional gains 
which are distributed amongst the shareholders. It is the notional dividend 
which is to be deemed to have been received by the shareholders although they 
have in fact not received the dividend that is included in their total income 
and, therefore, says Mr. Palkhivala, the impreas of capital gains must continue 
to attach, to what is deemed to have been distributed as dividends amongst the 
shareholders. In this context also, learned counsel has stressed that the de- 
cision of the Supreme Court to which we have already made reference re- 
quires to be distinguished because in that case the Court had to consider the 
actual distribution and not a notional distribution. It is. also stated that the 
notional distribution cannot change the character or nature of the income. 
The argument is that a shareholder is entitled to identify himself with the 
company and that his individual income must be understood as a species of the 
income made by the company. It is then stated that the crucial words in 8. '28A 
are ‘‘as computed for income tax purposes’. These words, it is urged, have a 
dual meaning: (1) the quantum as computed and (2) the nature and the head 
of computation. It is impossible for us to acquiesce in this line of reasoning. 
We have to construe s. 23A and to see if there is anything in the language or 
phrasing of any part of that section which permits an asseasee-ahareholder to 
take advantage of the Provisions relating to assessment of capital gains on the 
income of a company in the manner and at the rate laid down in the relevant 
provisions. . 

It has so often been emphasized that as far as possible nothing can be read 
and nothing can be implied in a taxing statute. We have to look fairly at the 
language used. The indispensable starting point and the first step is to ex- 
amine the words of the provision under consideration. When we examine the 
words of the provision itself, we fnd nothing im it which may even remotely be 
said to suggest that the assessee is entitled to say that when he is deemed to 
have received dividend by the fiction of law incorporated in s. 23A (1), he is en- 
titled to identify himself with the company or to assert an equivalance between 
his income and the income of the company or the mode or method of assessing 
his income and the income of the company. True, we have to remember that 
we are dealing with a fictio juris. 

Now, in the judgment of the Tribunal we find that Mr. Palkhivala, who ap- 
peared before the Tribunal, had also urged that full effect must be given to the 
legal fiction that is created by s. 23A. The Tribunal states in its judgment: 
‘we are unable to accept this contention’. We do not agree with the 
Tribunal that full effect should not be given to the legal fiction. We wholly 
agree with Mr. Palkhivala in the suggestion made by him before the Tribunal 
that full effect must be given to the legal fiction incorporated in s. 283A. How- 
ever, it is the legal fiction which is the main difficulty of the assessees and it is 
the effect of that legal fiction which Mr. Palkhivala has very valiantly tried to 
struggle against. We must now examine the submission made before us. The 
submission now is that the legal fiction is not to be applied in this case with 
all its effect because there are words in the section itself which retard or pre- 
vent the legal fiction having full foree. What we are concerned with, how- 
ever, is not the pidge that was urged before the Tribunal, but the argument 
which has been prewed before us. 

The words that something will be deemed to have boon done for the pur- 
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pose of incorporating a legal fiction have been considered by Courts in some 
very recent decisions both in England and in India. There is a passage in 
the judgment of Lord Asquith of Bishopstone in Kast End Dwellings Co. Ld. v. 
Finsbury Borough Counci? which has taken a very short time to become loous 
classious. His Lordship observed in that case (p. 182): 

“If you are bidden to treat an tmaginary state of affairs as real, you must surely, 
unless prohibited from doing so, also imagine as real the consequences and incidents 
` which, if the putative state of affairs had in fact existed, must inevitably have flowed 
from or accompanied it...The statute says that you must imagine a certain state of 
affairs; tt does not say that having dane so, you must cause or permit your imagination 
to boggle when it comes to the inevitable corollaries of that state of affairs.” 

In a very recent judgment given by their Lordships of the Supreme Court in 
Venkatachalam v. Bombay Dyeing and Mfg. Co. Lid., Mr. Justice Gajen- 
dragadkar in delivering the judgment of the Court cited these observations in 
support of the view taken on the construction of similar words. Now, it is 
clear from the language of s. 28A that we are dealing with an imaginary state 
of affairs as real. The dividened income which is not paid to nor received 
by the shareholders is to be deemed for the purpose of assessment to have been 
distributed as dividend to the shareholders along with other shareholders and 
it is to be included in their total income for the purpose of assessing their total 
income. We have not to permit our imagination to boggle and have to con- 
tinue to imagine as real the consequences and incidents of that putative state 
of affairs, and the putative state of affairs is that dividend is deemed to have 
been declared and received by the shareholders. Therefore, we have to take 
it that dividend was in fact received by the shareholders, and if the 
dividend was in fact received by the shareholders the only consideration 
that remains is can a shareholder who has received dividend in respect of the 
profits of a company say that the dividend which he has received is to be split 
up into a number of heads for the purpose of assesament in arriving at his 
total income. Can he say that a part of that dividend income is income from 
‘‘eapital gains” and a part of that dividend income is dividend income assess- 
She. under the head ‘‘other sources’? The answer to this seems to us to be 
obvious. There is, as we have already mentioned, not the remotest suggestion 
in any relevant section which can‘lend support to the proposition canvassed 
before us. The shareholder and the company are separate entities. Section 
17(6) with which we are more concerned clearly postulates an income of the 
asseasee chargeable under the head ‘‘capital gains’’. It is extremely difficult 
for us to see how it can be said that in the present case the assesseo shareholder 
himself became chargeable under the head of ‘‘capital gains’. We have gone 
beyond the stage of the initial fiction and we are at this stage dealing with 
8, 17(6) because the income has for the present purposes to be treated as in- 
come already paid to and received by the assessee and it is that income which 
is to be charged to tax. ‘‘Capital gains’’, to go back once again to s. 12B, is 
a head which relates to tax payable by an assesses in respect of any profit or 
gain arising from the sale, exchange or transfer of a capital asset -effected by 
the assesses. Mr. Palkhivala has not been able to point out to us as to what 
property of the shareholders it was that was sold or exchanged or transferred 
to the general reserves of the company, and the argument of Mr. Palkhivala ` 
can only succeed if we hold that it was the income or to be more precise the 
property of the shareholders themselves which was transferred to the general 
reserves of the company. The argument has not been taken by learned counsel 
to that extreme position and rightly. Obviously, there were no profits or gains 
which could be said to have arisen to the assessees from the sale, exchange or 
transfer of a capital asset belonging to them to the general reserves of the 
company. 

The attempt, therefore, has been to show that there are words in s. 28A 
which prohibit the Court from applying the legal fiction with ita inevitable 
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corollaries and what is stated’ is that the key words are ‘‘as computed for in- 
come tax purposes’. These words, it is said, refer not merely to the quantum 
of the undistributed profits deemed to have been distributed amongst the share- 
holders, but to the nature and heads of computation metioned in s. 6 which rte- 
lates to the heads of income chargeable to income-tax. We have negatived this 
argument. There is nothing in the language of s. 23A. which prohibits or re- 
tards the consequences and incidenta of the notional income being treated as 
real for the purpose of taxifig the shareholder. By the supposition of law in 
s. 283A a proportionate undistributed income of the company has for this pur- 
pose become the divided income of the assessees. The argument is not cogent 
when it asks us to impose a supposition about capital gains on that supposition 
of law. There is no warrant in the language of fhe relevant provisions to 
subjoin or tack’a fiction upon a fiction. 

In the result, both the arguments pressed before us on béhalf of the assessees 
must fail. Our answer to the question will be in the negative. 

Asseasees to pay the costs. 


Solicitors for the applicants: Mulla & Mulla and a Blunt & Caros. 
Solicitor for the respondents: A. 9. Parikh. 


Before Mr. Justice S. T. Desai and Mr. Justice K. T. Desai. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY 


v. 
THE GAHKWAR FOAM AND RUBBER COMPANY, LIMITHD.* 
Indian Income-tax Act (XI of 1922), Sec. 15C—Assessee company purchasing assets ond 


tion in taxing statute whether to be Hberally construed. 


Under an agreement of sale the assemsee company which was registered on 
July 21, 1949, took over all the assets (namely building, machinery, plant, furniture 
and tools) of the business of a partnership firm which had started doing business 
from July 1, 1948, including its goodwill for a consideration. Payment of considera- 
ton was made by the assessee company by allotting a certain number of fully paid 
up shares of the assesses company. Neither the credits dhd outstandings nor the 
debts and liabilities of the partnership firm were taken over by the assesseo com- 
pany. Fot the relevant assessment year the asseasee company claimed the benefit 
of an exemption from tax under s. 15C of the Indian Income-tax Act, 1922, on the 
ground that it was a newly established industrial undertaking. The Department 
contended that this was a case of reconstruction of a business already in existence 
within s. 15C(2)(1) af the Act and, therefore, the asseasee company could not claim 
exemption under s. 15C:— 

Held; that this was not a case of a newly established industrial undertaking form- 
ed by reconstruction of a business already in existence and, therefore, the ameaseo 
company was entitled to relief from tax under s. 15C of the Act. - 

The underlying idea of a reconstruction must be of a “business in existence”. 
There must be a continuation of the activities and business of the same Industrial 
undertaking. The undertaking must continue to carry on the same business though 
in some altered or varied form. If the alterations and changes are substantial, thera 
would be little scope for describing what emerges as a reconstruction of the busi- 
- ness. Thus, if the ownership of a business or an undertaking changes hands not 
ostensibly but in reality and effectively, that would not be reconstruction or if the | 
very nature of the business is changed, that again would not be reconstruction. On 
the other hand, reérganization of the business on sounder Imes or alterations in the 
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mode or method or scope of the activities of the business or in its personnel or 
infusion of new blood in the management or control of the business which may 
even be by some changes in the constitufion of persons interested in the under- 
, taking would be no more than reconstruction of the business if it is substantially 
thé same business carried an by substantially the same persons. ` 

South African Supply and Cold Storage Company, In re: Wild v. Same Com- 
pany,’ referred to. 

A provision relating to exemption in a taxing statute must as far as possible be 
liberally construed and in favour of the assessee, provided in doing so no violence 
is done to the language used. i 

Commissioner of Income-tax, Bombay v. Messrs. Chhaganlal & Co.,’ referred to. 


TEs facts appear in the judgment. 


4. N. Joshi, with R. J. Joshi, for the Commissioner of Income-tax. 
N. A. PalkAwala, for the assesses. 


- §. T. Desar J. A short but interesting question of construction of s. 15C of 

the Income-tax Act arises for our determination on this reference, which comes 
before us at the instance of the Commissioner of Income-tax, Bombay, under 
s. 66(1). The facts may be briefly stated. A partnership firm consisting of 
three partners started doing business of manufacturing shoes from July 1, 
1948, in the firm name of ‘‘Coral & Co.’’. There was another concern—The 
Gaekwar Foam & Rubber Co. which was a limited liability company registered 
on July 21, 1949. Owing to devaluation of currency, this latter company had 
difficulties in carrying on its business of foam rubber. It came to the 
notice of this company, which is the assessee company before us, that 
the firm of Coral & Co. wanted to sell its business. The assessee com- 
pany took over all the assets of the business of Coral & Co. including its good- 
will for the’ consideration of Re. 1,650,000. - The payment was not made in 
cash but was by allotting 1500 shares of the face value of Rs. 100 each to the 
three partners, in the firm of Coral & Co. The nominal capital of the asseasee 
company was Rs. 5,038,000 divided into 5000 ordinary shares of Rs. 100 each 
_and 8000 ‘B’ share of Re. 1 each. Neither the credits and outstandings nor 
the debts and liabilities of Coral & Co. were taken over by the assessee com- 
pany. We shall refer to the agreement, which is one of sale, little later in 
our judgment. In respect of the assessment year 1952-53, the assesses com- 
pany claimed the benefit of and exemption from tax under s. 15C on the ground 
that it was a newly established industrial undertaking. The Income-tax Off- 
cer rejected the asseasee’s contention. Acéording to him, the assessee com- 
pany was formed by reconstruction of a business already in existence and, 
therefore, the assegsee company was not entitled to the benefit of s. 15C claimed 
by it. The Appellate Assistant Commissioner took the contrary view. His 
conclusion was that this was a case of transfer of building and machinery to a 
new business, and as the business of the transferor came into existence after 
April 1, 1948, the asseasee was entitled to the exemption claimed by it. The 
matter was carried im appeal by the Department and the Tribunal took the 
view that the Appellate Assistant Commissioner was right in the conclusion 
reached by him. In its order, it stated: 

“If we were to accept the contention of the Department, it will only mean that the 
whole object of the provision made has been frustrated. With a view to help the build- 
ing up of new industries, it has been provided that industries started after 1-4-1948 will 
get some special benefits. The Income-tax Officer would have been right in not allow- 
ing the exemption if the business taken over by the assessce had been commenced prior 
to 1-4-1948. The exemption is attached to the business and not to the assessee. It 
matters little if the business changes hands six times over a period of one year. As 
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Jong as the industrial undertaking commenced business after 1-4-1948, it will, im our 
opinion, be entitled to claim the benefit of Section 15C.”- ‘ 
The question we are called upon to answer on this reference is: 

“Whether on the facts and in the circumstances of the cane, the assessee- cympany 
is entitled to rellef from tax under Section 15C of the Income-tax Act?” 

It has been a rgued before us by Mr. G. N. Joshi, learned counsel fos the 
Revenue, that-the Tribunal was in error in interpreting cl. (4) of subs (2) of 
g. 15C. The argument briefly stated is that this was a case of an industrial 
undertaking formed by reconstruction of a business already in existence, and 
if it was a newly established industrial undertaking, which was formed by re- 
construction of a business already in existence, it could not claim the exemption 
granted by s. 150. It will be convenient at this stage to set out that part of 
s. 150 which is material for the purpose of this Reference: 

“(2) This section applies to any industrial undertaking which— 

(i) is not formed by the splitting up, or the reconstruction of, business already in 
existence or by the transfer to a new business of building, machinery or plant used in a 
business which was being carried on before the Ist day of April 1948.” i 
In subs. (2) there are two other clauses and there is a proviso to this sub- 
section. But it is not necessary to set out the same because they have little 
bearing on the part of s. 15C which, we are called upon to interpret in this 
reference. Clauses (#) and (ši) relate to certain periods and to the number 
of workmen employed by the industrial undertaking and the proviso empowers 
the Central Government by a notification to direct that the exemption cannot 
be availed of by any particular industrial undertaking. 

The argument of Mr. Joshi is that an assessee who wants to avail ithe hale 
fit of the exemption must fulfill all the conditions and requirements of the 
section. That proposition is not disputed. Then, the argument has proceeded 
that in cl. (#) there are three requirements or conditions. We agree with 
Mr. Joshi that all the three irements or conditions specified in el. (4) of 
sub-s. (2) must be satiafled before an assessee can claim the benefit of the ex- 
emption granted by the section and the argument in effect has been that since 
this is a case of reconstruction of a business already in existence, the assaessee 
cannot get any relief. It is suggested by Mr. Joshi that the words at the end 
of cL (4): ‘‘before the Ist day of April, 1948” apply to the third condition 
or RETUREN of cl. (į) of sub-s. (2) and not to all the three conditions or re- 
quirements specified im that clause. On the other hand, it has been suggested 
by Mr. Palkhivale that those words apply to all the three requirements or con- 
ditions of that clause. It is not necessary for us to decide on this reference 
whether the words ‘‘before the 1st of April 1948’’ apply to all the three con- 
ditions or requirements of cl. ($) of subs. (2). We shall, therefore, confine 
our consideration only to the point, which is directly before us, namely, whether 
this is a case of reconstruction of a newly established industrial undertaking 
formed by reconstruction of a business already in existence. If it 
is not a newly established industrial undertaking formed by reconstruction 
of a business already in existence, the assessee must succeed because 
it is not the contention of Mr. Joshi that this is a case of an undertaking 
formed by splitting up of a business already in existence nor is it 
the contention of Mr. Joshi that this is a case of an undertaking formed by 
transfer to a new business of building, machinery or plant used in a business 
which was being carried on before April 1, 1948. Mr. Joshi has taken us 
through the various clauses of the agreement between the firm of Coral & Co. 
the vendors and the asseakees. On the face of it, it is an agreement of sale 
of the assets of building, machinery and plant of an industrial undertaking and 
also of the stock-in-trade of that firm, as we shall presently point out. The 
sale includes the goodwill of the vendor firm. What is kept out, however, is 
the credits and outstandings of the vendor firm and ita debts and liabilities. 
Clause (2) refers to the nominal capital of the transferee company, the assessee. 
Clause 8(1) speaks of the operation of the sale and purchase as from March 1, 
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1950. The agreement is dated February 28, 1950. Then, the goodwill of what 
is described as ‘‘the late company’’ is mentioned. Then, the right to use the 
premises occupied by the vendors is mentioned. Next is mentioned the plant, 
machinery, furniture and other tools of the vendors. Consideration is men- 
tioned thereafter as being Rs. 1,650,000 to be paid and satisfied by the allotment 
to the vendors of 1500 fully paid up ordinary shares of the assesses company of 
the ‘face value of Es. 100 each. The price of the plant, machinery ete. is 
shown as agreed upon at Re. 1,483,758 and the goodwill at Rs. 6,242. Then there 
is a reference to the credits and outstandings and the debts and liabilities of 
the vendor firm, to which we have already made reference. Then there is 
stipulation about the indemnity given to the purchaser by the vendors against 
any proceédings, claims and demands in respect of their debts, liabilities, con- 
tracts and previous engagements and in respect of tax. As to stock-in-trade, 
it is mentioned that it was a matter left to the transferee company whether it 
should take‘it up or not. Lastly there is a restrictive condition which restrains 
the vendors from carrying on a competing business within the area of 100 miles 
of Bombay. ‘ On these stipulations and conditions in the agreement of sale, 
it is argued by counsel for the Revenue that this is clearly a case of reconstruc- 
tion of a business already in existence. Considerable emphasis has been laid 
by Mr. Joshi on the expression ‘‘businees’’ and we propose to bear in mind the 
importance we are asked to attach to the business of the vendors. It is said 
that here the goodwill has been transferred. It is said that although the out- 
standings and liabilities were not taken up, that made no difference. It is then 
said that the fact that the stock-in-trade was not taken up at the time of the 
sale made little difference. The argument has been that what is of importance 
and consequence is that all the assets of the vendor firm were taken up as a 
going concern. Now, we do not think we would be justified in reading this 
agreement as one under which "all the assets of the vendor firm were taken up 
by the asseasee company as a going concern. But at the same time it is true 
that the premises where its business was being carried on and all the plants, 
machinery, furniture and other tools of the vendor firm were taken up by this 
agreement described as one, of sale. Then it is said that it was the same per- 
sons who are carrying on the business of the asseasee company. Here we are 
unable to accept Mr. Joshi’s suggestion. We have carefully read the agree- 
ment and the statement of the case and there is nothing to suggest that it is 
the same persons, that is, the vendors who are carrying on the busines of the 
asseasee company. No such fact has been found by the Tribunal. The capi- 
tal of the agsessee company, as we have already mentioned, is Ra. 5,03,000 and 
the consideration was that the vendors were to get only 1500 ordinary ahares of 
the face value of Rs. 100 each allotted to them in payment of consideration. 
Then it is said that the identity of the vendor firm was completely merged in 
the assesses company. It cannot be said that this was a case of amalgamation 
or identity of the vendor firm being merged in the asseasee company if it was 
a transaction of sale. What appears to have happened is that the vendor firm 
sold its plant, machinery, furniture and tools and ceased to carry on its busi- 
ness. It is the case of a business of a firm ceasing after the sale of its machi- 
nery, plant, etc. when it’ could not possibly carry on business. The good- 
will of that firm, as we have already said, was sold to the asseasee company. 

The argument of counsel for the Revenue is that in view of the stipulations 
and conditions mentioned in the agreement, this is a case simply of reconstruc- 
tion of the business of the vendor’s firm. Learned counsel stated that a busi- 
ness is reconstituted when it is carried on after the liabilities of the business 
which made it difficult to carry on are removed, that is, when the burden of 
debts ia removed and it starts with a clean slate. Then it is said that the 
dictionary meaning of the expression ‘‘reconstruction’’ is ‘‘to rebuild or to re- 
constitute” and says Mr. Joshi, this is ea business ‘‘which is reconstituted or 
rebuilt”, 

The question before us, therefore, is: Is thig a case of reconstruction of a 
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business already in existence? Now, it is clear that all the conditions and re- 
quirements of sub-cl. (4) of sub-a. (2) must be satisfied before the benefit of the 
exemption can be claimed by a newly established industrial undertaking. The 
section does not apply and the exemption cannot be claimed by an asseasee if 
the industrial undertaking is formed by splitting up of its business or by re- 
construction of ita business or im case of transfer to a new business of building, 
. machinery or plant used in a business which was being carried . on before 
April 1, 1948. 

The expression ‘‘reconstruction’’ represents a legal conception. It has been 
used in statutes relating to company law but even there, as we shall point out, 
little later in our judgment, no Judge has ever attempted to give a compre- 
hensive definition of that expression. The Income-tax Act does not define the . 
expression. This is Just as well since it seems- difficult to have a definition 
which may aptly meet with every particular instance and it seems permissible 
to enter a caveat against any judicial attempt at a definition exclusive or in- 
clusive of a legal expression which, as has so often been said, has no precisé 
meaning. The expression, though difficult to define, may be described without 
difficulty. r 

It is well established that the words which wxpress a legal conception must 
have attributed to them their legal meaning. Technical worda, where we find 
them, must have their technical sense ascribed to them and not their popular 
sense—uts loquitor vulgus. The principle is of cogency when the words in 
question represent legal conceptions. The reconstruction of a business or an 
industrial undertaking must necessarily involve the concept that the original 
business or undertaking is not to cease functioning, and ita identity is not to. 
be lost or abandoned. ‘The concept essentially rests on changes but the changes 
must be constructive and not destructive. There must be something positive 
abeut the whole matter as opposed to negative. The underlying idea of a re- 
construction evidently must be—and this is brought out by the section itself— 
of a ‘‘business already in existence’. There must be a continuation of the 
activities and business of the same industrial undertaking. The undertaking 
must continue to carry on the same business though in some altered or varied 
form. If the alterations and changes are substantial, there would be little 
scope for describing what emerges as a reconstruction of the business. Thus, 
for instance, if the ownership of a business or an undertaking changes hands 
not ostensibly but in reality and effectively, that would not be reconstruction 
or if the very nature of the business is changed, that again would not be re- 
construction. On the other hand, reorganization of the business on sounder 
linea or alterations in the mode or method or scope of the activities of the 
business ór in its personnel or infusion of new blood in the management or 
control of the business which may even be by some changes in the constitution 
of persons interested in the undertaking would certainly be no more than re- 
construction of the business if it is substantially the same business carried on 
by substantially the same persons. 

Now, support is to be derived for the view we take of the intorprotation of 
the material words of cl. (4) of subs. (2) of s. 15C from certain observations 
of Mr. Justice Buckley, as he then was, in South African Supply and Cold 
. Storage Company, In re: Wild v. Same Company.! We may immediately ob- _ 
serve that the word ‘‘reconstruction’’ was being considered by the Court in 
that case in the context of company law and in referring to these observations 
we are conscious of the fact that the observations are not made in the self-same 
- context, but even so they are general observations which can be of guidance and 
assistance if taken as no more than stating a broad general principle, and com- 
ing from an authority like Lord Wrenbury we think they are entitled to be 
read with respect. At p. 286 of the report in that case the learned Judge 
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was considering the question of reconstruction ‘‘of an undertaking’. He 
observes : 

“What does ‘reconstruction’ mean? To my mind it means this. An undertaking of 

pome definite kind is being carried on, and the conclusion is arrived at that it is not 
desirable to kill that undertaking, but that it is desirable to preserve it in some form, : 
and to do so, not by selling it to an outsider who shall carry tt on—that would be a 
mere sale—but in some altered form to continue the undertaking in such a manner as 
that the persons now carrying tt on will substantially continue to carry it on. It involves, 
I think, that substantially the same bustnees shall be carried on and substantially the 
same persons shall carry it on. But it does not involve that all the assets shall pass to 
the new company or resuscitated company, or that all the shareholders of the old com- 
pany shall be shareholders in the new company or resuscitated company. Substantially 
the business and the persons interested must be the same. Does it make any difference 
that the new company or resuscitated company does or does not take over the liabilities? 
I think not. I think it is none the less a reconstruction because from the assets taken 
over some part is excepted provided that substantially the business is taken, and it is 
immaterial whether the liabilities are taken over by the new or resuscitated company 
or are provided for by excepting. . 
Later on, the learned Judge observes that ‘‘it is not vital that either the whole 
assets should be taken over or that the liabilities should be taken over. We 
have to see whether substantially the same persons carry on the same business; 
and if they do, that, I conceive, is a reconstruction’. Now fully appreciating 
the distinction which counsel for the Revenue has sought to make between the 
case of a reconstruction of a company and the case of reconstruction of a busi- 
ness, these observations, as we read them, are equally illuminating in the con- 
. text_of reconstruction of a business already in existence in the case of a newly 
established industrial undertaking. In fact the learned Judge’ speaks of an 
undertaking of some definite kind being carried on. The emphasis, it will be 
noticed, is on two things—when substantially the same business was carried on 
and substantially the same persons were carrying it on. It is also to be noticed 
that the learned Judge draws a clear distinction between a reconstruction and 
a sale of an undertaking. In the case of a sale, there can be no question of 
reconstruction. Now,-in these matters, we have to look at the substance of 
the transaction and not the form. If looking at the substance of the transac- 
tion, it is a sale, then the concept of reconstruction must be ruled out for in 
such a case there is no scope for speaking about any reconstruction of an exist- 
ing buisness. It is not necessary to pursue the question of reconstruction in 
the context of the company law because in this case we are not concerned with 
any such question and it is not necessary, therefore, to refer to the obser- 
vations on the point of the leading text book writers on the subject of com- 
pany law in England. 

Now, there are some other words in this clause to which also we are bound 
to attach some importance. The clause speaks of a newly established indus- 
trial undertaking formed by the reconstruction of its business already in exis- 
tence. In the forming of this industrial undertaking, those, who owned the 
` original business, must have a large say if they reconstruct it. Speaking 
broadly it is they who can be said to reconstruct the company in any such case 
and if it is floating of a new company it is they who can be said to have floated 
a new company for their business which was already in existence. It would be a 
misnomer to speak of a buyer of an undertaking reconstructing the vendor’s 
business. He may reconstruct his own business thereafter. But that would 
be a totally different matter. Can it, therefore, be said on the facta of this case 
that it was the vendors who have formed a new company by reconstruction of 
a business which was already in existence? Here is a case of transfer of 
building, machinery, plant and other implements of a shoe factory. The agree- 
ment is both in substance and in form one of out and out sale. The only re- 
lation that remained between the vendors and the aaseasea company which 
thereafter carried on its business in the name of Carona Shoe Co, is that the 
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vendors became some of the shareholders in the assesses company they having 
been allotted 1500 ordinary shares of the face value of Ra. 100 each. There is 
little scope for doubt or difficulty in interpreting the relevant part of ol. (4) 
_ of sub-s. (2) and it is not necessary for us, therefore, to discuss in any detail 
the object underlying the clause or the scheme of exemption with which s. 156 
deals. The object is to beneftt newly established industrial undertakings. The 
marginal note to which we may turn to see the drift of the section also lends 
support to the view which we are taking. 

There is some differance of judicial opinion abont the canon of construction 
applicable to a provision for exemption in a taxing statute. In Commisstoner 
of Income-taz, Bombay v. Messrs. Chhaganlal & Co.2 my brother Tendolkar and 
I, although we took different paths, were agreed that a provision relating to 
exemption must as far as possible be liberally construed and in favour of the 
agsesses, provided in doing go no violence was being done to the language used. 
But im this case, as we have already mentioned, we find no difficulty in inter- 
preting the relevant provision of the Act. If we had found any difficulty, it 
would have been necessary for us to bear in mind that salutary canon of con- 
struction. 

Our answer to the question is in the affirmative. 

Commissioner to pay the costs. 


Solicitor for the applicant: A. 8. Parikh. 
Solicitors for the respondent: Crawford Bayley & Oo. 


Before Mr. Justice S. T. Desai and Mr. Justice K. T. Desai. 


MAHESH ANANTRAI PATTANI v. THE COMMISSIONER OF INCOME. 
TAX, BOMBAY NORTH, AHMEDABAD.* 

Indian Income-tax Act (XI of 1922), Sec. 7(1) Explanation 2—Amount paid by employer 
to employee after termination of services as gift “in consideration of having render- 
ed loyal and meritorious services” —Whether such amount a taxable receipt in hands 
of employee. 

A certain amount was paid by the employer to his employee, after he had ceased 
to be in his service, as a gift “in consideration of... having rendered loyal and meri- 
torlous services”. On the question whether this amount could be brought to tax 
in the hands of the employee as a taxable receipt within s. 7(1) read with 
Explanation 2 (as it stood before its amendment by the Finance Act, 1955) of the 
Indian Income-tax Act, 1922:— 

Held, that, in the circumstances of the case, the amount was given to the employee 
to recampensate or remunerate pest services and, therefore, the amount could be 
brought to tax under s. 7(1) read with Explanation 2 of the Act. 

Explanation 2 to s. 7(1) of the Act even before its amendment applied to cases 
of remuneration for pest services received By an employee from his quondam 
employer. f 

Moorhouse (Inspector of Taxes) v. Dooland, David Mitchell v. Commr. of Inc.- 
Tax’ Reed v. Seymour, Cooper v. Blakiston’ and Beynon v. Thorpe,’ referred to. 


Ter facts appear in the judgment. 


R. J. Kolah, with D. Dwarkadas, for the assesses. 
G. N. Joshi, with E. J. Joshi, for the respondent. 


S. T. Desar J. In this reference under s. 66(1), the principal question that 
arises for our determination relates to the ambit and scope of s. 7(1) and Ex- 


23 (1957) Income-tax Reference No. 27 of 1 (1055) 28 I. T. R. 86. 
1054, decided by Tendolkar and 8. T. Desai 2 . B. 701. 
JJ., on tember 23, 1857. 3 

bg 7 October 6, 1958. Inoome-tax 4 
Reference No. 10 of 1058. 5 


bet 
` oleh 


1958.] -MAHESH ANANTBAI V. OOMMR., I--TAX—S. T. Desai J. ` 887, 


planation 2 to the same prior to the amendment of the section by the Finanse 
Act, 1955, and the question arises m the context of a payment of rupees five 
lacs made as a gift by the employer, tha Maharaja of Bhavangar, to the asseasne 
who had been'his Chief Dewan ‘‘in consideration of...having rendered loyal 
and meritorious services.’? The section, relevant parts of which we shall pre- 
gently set out, as is well-established, was couched and also after its amendment 
in 1955 remains couched, in the broadest, poasible terms. So stringent and em- 
bracing has been the rule that even a purely voluntary payment of the nature 
of a gift or prize or reward when given, by a quondam employer to his em- 
ployee has been regarded as falling within the very wide reach of the section 
if the object or consideration which moved the employer in making the pay- 
ment was of remunerating or recompensating past services. Within its com- 
pass, have been all employees, high and low, regardleas of nomenclature or 
designation. : ` 

In 1987 the Maharaja of Bhavnagar appointed the assessee Mr. Anantrai 
Prabhashankar Pattani as the Chief Dewan of his State. Mr. Pattani conti- 
nued to hold that office till January 1948 when responsible Government was 
introduced in the State by the Maharaja. At that time Mr. Pattani was draw- 
ing a salary of Rs. 2,000 per month and enjoyed certain additional perquisites. 
On January 22, 1948, the Maharaja passed an order ( sua ). By that order 
the Maharaja fixed a monthly pension for the retiring Chief Dewan at 
Ra. 2,000. An extract of that order is as follows :— 

“During our minority he (Le. Chief Dewan) looked well after us and during the 

difficult times of the last World War and thereafter he has rendered valuable services 
sincerely and conscientiously to us and our State with the result that the prosperity and 
reputation of the State have been enhanced and the position of the State and its subjects 
has received , increased estimation in India. In appreciation thereof, it is resolved to 
give him a monthly pension of Rs. 2000/~ which is the monthly remuneration being paid 
to hm” . ' » 
It appears that for about two months thereafter Mr. Pattani continued to look 
after the management of the Bhavnagar State Bank without any remuneration. 
On May 31, 1950, the Maharaja directed Mesars. Premchand Roychand & Sons, 
Bombay, with whom he had an account, to pay to,Mr. Pattani by cheque a 
sum of Rs. five lacs out of the amount lying to the credit of the Maharaja in 
that account. That payment was made to the assessee on June 12, 1950. Then 
it appears that towards the close of the year ie. on December 27, 1950, the 
Maharaja passed an order ( saa ) which is very strongly relied upon by the 
Revenue in this case. It is as under :— ~ , 

“In consideration of Shri Anantraf P. Pattani the Ex-Dewan of our Bhavnagar 

State having rendered loyal and meritorious services Hs. 5,00,000/- (Ra. five lacs) are 
given to him as gift. Therefore, tt ‘is ordered ‘that the said amount should be debited to 
our Personal Expenses Account” 
In course of time, question arose‘ during the assesament proceedings of 
Mr. Pattani for the assessment year 1951-52 Whether this sum of rupees five 
lacs was a taxable receipt. At the request of the assesses, the Maharaja wrote 
the following letter to the assessee on March 10,1963: 

' “I confirm that in June 1950 I gave you a sum of rupees five lacs (Rs. 5,00,000/-) 
which was a gift as a token of my affection and regard for you and your family. This 
amount was paid to you by Premchand Roychand & Sons according to my letter of 
Sist May 1950 from moneys in my account with them.” 

The Income-tax Officer concluded that the amount of rupees five lacs received 
by the assessee was a taxable receipt within the provisions of s. 7(1) read with 
sae ate 2 as it stood before its amendment by the Finance Act, 1955. 

t will be convenient to set out the relevant part of that section at this stege. 
Section 7(1) ran as follows :— . : 

“7. (1) The tax shall be payable by an assesses under the head “Salaries” in res- 
pect of any mlary or wages, any annuity, pension or gratuity, and any fees, commissions, 
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perquisites or profits in lieu of, or m addition to, any salary or wages, which are due to 
him from, whether paki or not, or are peid by or on behalf of..?any private employer... 

Explanation 2—A payment due to or received by an assessee from an employer or 
former employer or from a provident or other fund, is to the extent to which tt does, 
not consist of contributions by the assessee or interest on such contributions a profit 
received in lieu of salary for the purpose of this sub-section, unleas the payment is made 
solely as compensation for loss of employment and not by way of remuneration for past 
services; . 

The Appellate Assistant Commissioner confirmed the order passed by the 
Income-tax Officer. The matter was carried by the assessee in appeal to the 
Tribunal and the Tribunal dismissed the appeal. The Tribunal in its order 
laid stress on the order ( seq ) of December 27, 1950. It was not impressed by, 


and found it difficult to rely on, the contents of the letter dated March 10, 1958, 
written by the Maharaja to the asseasee. The assesses has now come before us 
on this reference. 

The question we are called upon to determine is: 

“Whether the sum of Rs. 5 lacs hes been properly brought to tax in the hands of 
the asseasee for the assessment year 1951-52.” 

It is argued by Mr. Kolah, learned counsel for the assessee, that the Tribunal 
was in error when it discarded the contenta of the Maharaja’s letter dated 
March 10, 1958. It is not necessary for us to dwell on the matter of this letter 
a length. This is what the Tribunal has said in its order about 

is letter :— 

“In due course, the question arose in the course of assessment proceedings relating to 
the asseasment year 1951-52 whether the said sum of Rs. 5 lacs was a taxable receipt. 
In response to a request made by the agseasee to the Maharaja (we were told that it was 
orally made) he wrote the following letter to the ossessee on 10-3~1958:—....” 

Then are’quoted the contents of that letter which we have already stated. The 
Tribunal proceeds to state in its order :— 

“We have already Indicated the circumstances in which that letter came to be written 
and would merely observe that we find it difficult to bring ourselves to believe in the 
contents of that letter and would leave the matter at that. We would attach more 
importance to the contemporaneous document viz. the order dated 27-12-1950. It clearly 
mentions why the sum of Rs 5 lacs was being paid to the assessee by the Maharaja.” 
The Tribunal found it difficult to bring itself to believe in the contents of that 
letter. We foel bound to bear that in mind and deem it unsafe to attach weight 
to what the employer’s impressions or recollections were after more than two 
years of the order dated December 27, 1950, which is a formal document and a 
writing made within a few months of the payment. The Tribunal has describ- 
ed the order as a contemporaneous document. 

Then it is argued by Mr. Kolah, learned counsel for the assessee, that Expla- 
nation 2 to s. 7(1) does not apply to the case of a person who has ceased to 
be an employee when the payment was made. It is stressed that a payment of 
the nature before us cannot be regarded as made in lieu of ‘‘salaries’’ within 
the meaning of these words in sub-s. (1) of s. 7. The argument ran that once 
full salary is paid, as in this case it has been paid, the Hxplanation has no appli- 
cation. The argument stands repelled by the language of the sub-section itself 
and of Explanation 2. The section read with the Explanation plainly covers 
any payment received by the employee in addition to his stipulated salary, in 
addition to what was due to him and what he was entitled to claim and any 
voluntary payment received by him, the object or purpose of which was to 
remunerate or recompensate him for past services. Compensation for loss of 
employment stands on a different footing, and we are not concerned here with 
that aspect of the rule for which the Explanation’ made an express provision 
by excluding from its purview any payment made solely as compensation for 
loss of employment. In our opinion, Explanation 2 even before its amendment 
did apply to the case of remuneration for Pom gorvica received by an employer 
from ‘his -quondam employer, 
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Then the matter was put on a different ground. It was urged that on a 
proper reading of the writing of December 27, 1950, the dominant menno 
of the Maharaja was to make a gift pure and simple to the assesses, who. 
been fully remunerated for logs of service and also, for:past services by a full 
. and generous pension equal to the amount of his salary which was Re. 2,000 
per month. The argument hes bean that this payment of rupees five lacs was 
a personal gift and was nothing different from a voluntary payment given by 
way of a present or testimonial. : r 

Reference was made by Mr. Kelah to certain decisions to which we shall 
immediately turn. In the first case cited, Moorhouse (Inspector of Taxes) v. 
Dooland,' the assessee was a cricket professional who had been employed under 
a contract made in 1949 between himself and the Hast Lancashire Cricket Club 
upon the terms that he should be paid a salary and a certain sum for expenses 
and talent money. It was further provided that ‘‘oollectiens shall be made 
for any meritorious performance by ihe profeesional with bat or ball in certain 
matches” in accordance with the rules for the time being of the Lancashire 
Cricket League. The assesses played in 25 matches in the cricket season of 
1951 and on eleven occasions collections were made on his behalf under. the 
Club’s rules and the total sum of £48 15s. was collected. He was assessed in 
that sum, the Crown claiming that it was subject to tax as being ‘‘feea, wages, 
perquisites or profits’’ arising from his employment. The. Court of Appeal 
considered the matter at some length and ster dlia enunciated a test of liabi- 
lity te tax on a voluntary payment made to an-employee: by the employer from 
the standpoint of the person who receives it. One-of the considerations laid 
down by the Court of Appeal, and on which counsel for the assessee has relied 
upon before us, is: i , oa 

“if a voluntary payment is made in circumstances which show that tt is given by 
way of present or testimonial on grounds personal to the recipient, the proper conclusion 
is lfkely to be that the voluntary payment is not a profit accruing to the recipient by 
virtue of his office or employment but a gift to him as an individual, paid and received by 
reason of his personal needs or by reason of his personal qualities.” 

_ Applying the principle enunciated in that case, the Court of Appeal held that 
the proceeds of the collections were by the terms of his contract of employment 
received by the assessee as part of what'he was to get by way of remuneration 
or reward and that the collections were liable to tax. We are in respectful 
agreement with the principle laid down im that case. - 

The next case to which Mr. Kolah has drawn our attentioin is David Mitchell 
v. Commr. of Inc.-Taz.* In that case the assessee was an accountant by pro- 
fession and a partner in a firm of chartered accountants. The promoters of a 
company engaged the services of that firm to assist them in the floatation of 
the company and the asseasee, as a partner in the firm, attended to that work. 
After the company was floated and after charges for that work were fully paid 
to the firm for the services rendered by it, one of the promoters ‘‘as a token of 
appreciation for the assistance rendered to him by the assesses in connection 
with the floatation of the company made-an unsolicited gift of 2,500 shares in_ 
the company’’ to the assesses. -It was held by the High Court of Calcutta that 
as the contract of service was with the firm and not with the asseasee and the - 
. Qgsegsee was not an employee of the promoters, the value of the shares could 
not be assessed under s. 7 as perquisites or profits received by the assessee in 
lieu of or in addition to salary or wages. It was, however, held on the facts 
of the case that the payment was not made in appreciation of the personality 
or character of the agseasce, but in appreciation of the professional services ren- 
dered by the asseasee and in order to give him an extra profit over and above 
the share of the profit he may get from the firm, and the valus of the shares was, . 
therefore, assessable as the assessee’s Income under s. 10 of the Income-tax Act. 
One of the contentions in, that case was that the receipt was of the nature of a 
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one and non-recurring receipt: That contention san was dismissed by the 
urt > o? 

Mr. Kolah has also, drawn our: attention 40 a E of the House of Lords: 
Reed v. Seymour.® That case`also related to the aæwessment of a professional 
‘cricketer, who was granted a berefit-match by the committee of a cricket club 
in the exercise of their absolute discretion. ‘The proceeds ‘of the match, together 
with certain public subscriptions, were invested in the names of the trustees 
of the club and the income therefrom was poa Blas beneficiary in accordance 
with the rules of the Club: Subsequently the investments were realised and 
the proceeds paid over to-the beneficiary were applied with the approval of the 
trustees in purchasing a farm. The assessee cricketer: was assessed in res- 
pect of the proceeds of the benefit match other than the public subscriptions. 
The order was discharged by the General Commissioners on appeal and ulti- 
mately the matter was carried to the-House of Lords. It was held that the 
award of the proceeds of the benefit match to the cricketer was not a profit 
accruing to him in respect of his office or: employment, but was in the nature 
of a personal gift and not assessable to income-tax. Now, the case turned mainly 
on the meaning and effect of the rules of the cricket club. In the speeches of 
their Lordships are to be found references to the case of Cooper v. Blakiston* 
which has been frequently referred to in tax cases of voluntary payments. The 
head-note of that case fairly states what was the pith of the decision. It is 
there set forth that voluntary Easter offerings given as free gifts to the incum- 
bent. of a benefice as such for his personal use are, if given for the purpose of 
increasing his stipend, assessable to income-tax as profit accruing to “him 
py reason of his office. In that case’Lord Loreburn eee (p. 355) : 

“|..Had it been a gift of an exceptional kind, such as a testimonial, or a contributjon 
for a specific purpose, as to provide for a holiday, or a subscription pecullarly due to 
Se personal qualifies pi tie perteulat clergy roan Ighe Soe Hove postia volun 

payment for services, but a mere. present.” s 
That principle was acceptable to the majority of the Tora in the House of 
Lords in the case of Reed v. Seymour relied on by Mr. Kolah. . 

One fore decision to which our attention has been drawn by Mr. Kolah is 
Beynon v. Thorpe. That was a case of a pension to a retiring director of a 
company. It was the company’s custom to give retiring employees voluntary 
pensions or allowances. In 1923 the directors passed a resolution awarding 
the respondent-assesses during hig retirement a pension of £5,000 a year. That 
resolution was rescinded in 1925 and a final payment of £5,000 was a to 
the respondent ‘not as or because he is a director but as a personal gift’’. 
examination of the decision shows that these express words in the a 
weighed with the Court -when it reached the conclusion that it was not a tax- 
able receipt. Mr. Kolah has relied upon the following observations of Row- 
latt: J. in that cass (p. 14): 

“Now the question is whether this ceases to be a mere giff because what has led 
to it is a past employment, an employment which has ceased. It has been made abun- 
dantly clear by the Court in Scotland in Duncan’s case that this sort of sums received 
by a person cannot possibly be put as receipts from his office or In respect of his office 
or employment, and they said in terms of that kind in a case like this that these emolu- 
ments cannot be taxed under Schedule E, and I am bound to say I think that goes a - 
very long way to conclude this case. But, it is said thet nevertheless they are in respect 
of the employment. Well, it seems to me that is a complete fallacy. It is nothing but 
a gift moved by the remembrance of past services already efficiently remunerated as 
services In themselves; it ig merely a gift moved by that sort of gratitude or that sort 
of moral obligation if you please: it is merely a gift of that kind. In this case it happens 
to be very large; inomany cases it is very small, but in all the cases it seems to me, 
whether it is a large gift like this or whether it is a amall gift to a humble servant, they 
are exactly on the mme, footing as gifta which are made to a child or gifts which are 
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made to any other person whom the giver thinks he ought to supply with funds for 
one reason or another; and as the Lord President in Scotland points out it is only a 
patter of history that the feeling betwoen the parties which has generated ‘the gift arises: 
out of an employment.” i 
Now, these observations have to be read in the light of the facts of the case 
before the learned Judge. The resolution of the directors in terms stated that 
the sum was voted to the. asseasee ‘‘not as or because he was a director but as 
a personal gift’’. Of course, there had been the relationship of an employer 
and an employee between the company and the retiring director and the ele. 
ment of remembrance of past services was there, but it is difflcult to see how 
it helps in the case before us where, as wo shall presently discuss, there are 
expreas and explicit words recording the purpose or object of the voluntary 
payment which go to negative the contention. 

The question of voluntary gifts in tax ‘cases is a well-worn subject. The 
crux of the matter and the differentia to be applied is: is it a personal gift 
given on personal grounds other than for services rendered or is it a remunera- 
tion? The matter is not to be viewed in segments or by segregating some 
facets of the transaction from the whole of it. We have to examine the whole 
order ( sctrq ) of December 27, 1950, of course, in the light of its background. 
It is a single question: to’ be anawared aftar sall-the relevant facts have been, 
taken into account and particularly the express intention of the employer 
when such intention is manifest. The transaction cannot be considered as if 
it were a series of separate compartments. Now, this is precisely what 
Mr. Kolah in effect is asking us to do. Counsel lays all the streas possible on 
the word ‘‘gift’’ and none on the words ‘‘in consideration of. . having render- 
ed loyal and meritorious services’. The matter, after all is said, lies in a- 
narrow compass. The principle is well-defined and the difficulty, when it 
arises, is not in ascertaining the law, but its application to facts which are at ` 
times complex and sometimes vague and inadequate. At times the statement 
of the case itself is bald and meagre. Such, however, is not the position in the 
case before us in which the matter of the order ( saa ) dated December 27, 


1950, does not leave the object of the voluntary payment described as a ‘‘gift’’ 
to be gathered from implications of language used, or surrounding circum- 
stances or mere inferences. We find no difficulty in applying the law to the 
facts of this case. We have the explicit and express words of the employer 
which leave no doubt about the dominant intention of the Maharaja as to the 
object and purpose of the payment. One case on the subject goes to this length 
that even where the employer for the purpose of assisting his employes, whom 
he does in fact remunerate for his services, attempts to relieve his employee 
from his obligation to pay income-tax by saying ‘‘I do not intend it to be 
a remuneration’’ the receipt becomes a taxable receipt if on all the facts 
of the case the voluntary payment was connected with and related to the factum 
of service or employment. 

Mr. Joshi, learned counsel for the Revenue, has naturally relied very strong- 
ly on the initial words of the order of December 27, 1950. Counsel stated that 
there are artificial conceptions evolved by the section and the Explanation. It 
is also said by Mr. Joshi that this payment to the assesses cannot be regarded 
as a testimonial even when the matter is examined in the light of all the cir- 
cumstances attending it. The argument has proceeded that here is a contem- 
poraneous writing to which full effect should be given by the Court. “Mr. Kolah 
in the course of his argument had referred to this order of December 27, 1960, 
as no more than a mere direction giveh by the Maharaja to his accountant. The 
writing does not contain mere directions but is a formal document incorporated 
in what is-described as an Order ( zua ). It is also urged that the letter of 
March 10, 1953, had no significance. We accept Mr. Joghi’s submission that 
that letter must be disregarded. 

Tt is not possible for us to regard this receipt by the asseasee as a ‘‘ windfall’? 
nor is it possible to accept the contention of the assessee that it was a personal 
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gift of the nature of a testimonial. We are unable to equate the case of the 
agsessee in principle with tRat of the bensficiare cricketer. Here the gift was not 
made in appreciation of the personality or character of the assessee nor was it 
symbolical of appreciation of the personal qualities of the assessee. Here a: 
sum of money was given to recompensate or remunerate past services, which 
were obviously very highly appreciated. It is not as if this voluntary payment 
was in any manner differentiated by any personal qualities of the assesses. The 
consideration for the gift was in terms stated to be past services. The appre- 
ciation was of loyal and meritorious services. Therefore, even though we would 
be slow in treating a mere gift by an employer to an employee as if it were — 
reinuneration for past services when we do not know what motivated it, on 
the facts of the case before us, we must reach the conclusion that the case falls 
within the ambit of the section. We do so not without some reluctance. 
There remains for consideration the contention of the assessee that this was 
a casual and non-recurring receipt and, therefore, not liable to tax. Mr. Kolah 
rightly stated that if we take the view that the case is hit by s. 7(2) read with 
Explanation 2, then there is little scope for this contention, and that even a single 
voluntary payment, if it falls within the ambit of that section, the receipt would 
be liable to tax and cannot be exempted from tax on the ground that it was 
, merely a casual or non-recurring receipt. Once connection with the employ- 
ment is established, there is no question of considering the recurring or the 
casual nature of the receipt. This contention of the asseasee must also fail. 
Before we part with the matter, we may observe that the case before us has 
been argued by Mr. Kolah on the footing that the relationship of an employer 
and employee subsisted between the Maharaja and the assessee. Before the 
Tribunal the first contention urged by Mr. Tricumdas, who appeared for the 
assesses, was that the amount of rupees 5 lacs was not received from the former 
employer inasmuch as the assəæseo was an employee of the Bhavnagar State 
and not in the personal private employment of the Maharaja who made the 
payment of rupees five lacs. The other contention urged by Mr. Tricumdas 
before the Tribunal was that it was a completely voluntary payment made by 
the Maharaja out of his private and personal property and was in the nature 
of a personal gift in token of affection and regard for the assessee and his 
. The second contention obviously rested substantially on the letter of 
March 10, 1958; addressed by the Maharaja to the assesses. In view of the 
facta including the Order ( stra ) dated January 22, 1948, in which the 


Maharaja while granting pension to the assesses stated that the assessee had 
rendered valuable services sincerely to the Maharaja and to the State it was 
difficult for Mr. Kolah to argue before us that the assesses could not be regard- 
ed as in the employment of the Maharaja. But that is not all. The order dated 
December 27, 1950, in terms proceeds on the footing that the Maharaja was 
the employer and the asseasee was his employee. We do not think we would 
be in error in accepting for the purpose of this case the equation or equivalence 
which the Maharaja established between himself and his State. It is not neces- 
sary to draw on one’s general knowledge im this case because the writings 
dated January 22, 1948, and December 27, 1950, do show that the Maharaja 
regarded himself as the State. Therefore, Mr. Kolah in our judgment very 
rightly did not seek to rely on that contention. In fairness to, Mr. Kolah, we 
must add that the point has not been conceded by him. 

Our answer to the question will be in the affirmative. 

Assesses to pay the costs. - 


“Solicitors for the applicants: Kanga & Co. ‘ 
Solicitor for the respondent: A. S. Parikh. 
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Before Mr. Justice S. T. Desai and Mr. Justice K. T. Desai. 


M/S. F. B.-DINSHAW LTD. v. THE COMMISSIONER OF INCOMH-TAX, 
BOMBAY OITY.* 
Frdian Income-tax Act (XI of 1922), Sec. 10(2)(xv)—Allowances permissible on ground 
business—Principle 


diency where such deduction clatmed—Whether income-tur Department can 
its own standard of commercial prudence where amount of compensation claimed 
as permissible deduction. 

For claiming a deduction under s. 10(2)(xv) of the Indian Income-tax Act, 1922, 
what is required is that the expenditure must be germane to the business of the 
assessee and not something which is de hors the business of the assessee. If it is 
an expenditure of the nature of compensation for termination of the services of an 
employee, the closer test would be that of commercial expendiency. If the payment 
is made under the honest belief that the claim by the employee for compensation 
or damages is justified and the assessee has acted in the matter of the settlement of 
the claim as an ordinary prudent busineasman would act, it would not be for the 
income-tax department to say that the claim would not have succeeded in its 
entirety or even partly in a Court of law. In such a case the Department cannot 
insist on framing its own standard of reasonableness or prudence. It cannot claim 
the right or discretion to look at the matter subjectively but must examine it objec- 
tively. If the Department reaches the conclusion that the payment does not reflect 
a genuine transaction, it can object to it, or if the payment appears to have been 

for a collateral purpose, it may not accept the claim for allowance. So also 
if payment is made with an indirect or improper motive or for some considera- 
tion aHunde the business or out of sheer generosity. The test, in fine, must be of 
commercial expediency. 
Jethabhai Hirji & Co. v. Com. I.T.; referred to. 
Newtone Studios Ltd. v. Commr. of Inc.-taz,’ agreed with. 
Eastern Investments Lid. v. The Commr. of Inc.-tax,’ referred to. 


Tre facts appear in the judgment. 


R. J. Kolak, with Dilip Dwarkadas, for the assesses. 
G. N. Joshi, with E. J. Joshi, for the Commissioner of Income-tax. 


8. T. Desa: J. A short but interesting question arises for our determination 
on this reference under s. 66(2). The assesses Messrs. F. E. Dinshaw Ltd. and 
three others formed the Cement Agencies Ltd. a company which was appoint- 
ed-the paar eae of the Associated Cement Companies Ltd. The Asso- 
ciated Cement Companies Ltd. is a public company and was incorporated in 
1936 and in the same year the Cement Agencies Ltd. were appointed its Manag- 

ing Agents. There were three other principal shareholders along with F. H. 
Daan Ltd. in the Cement Agencies Ltd. In order to look after the day to 
day management of the parent company, the four principal shareholders ap- 
pointed four persons to act as managing directors of Cement Agencies Ltd. 
These persons were to devote all their time and attention to the business and 
management of Associated Cement Companies Ltd. The remuneration of 
these managing directors was, however, not to be paid by Cement Agencies Lid. 
but by the four principal shareholders. The assesseo company appointed 
Mr. H. S. Captain as one of the managing directors on its behalf and the remu- 
neration payable. to Mr. Captain was recorded in a letter addressed by Mr. F. E. 
Dinshaw to him on October 29, 1985. The remuneration was payable to him 
on a percentage basis relative to dividends declared by Cement Agencies Ltd.; - 
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but the minimum remuneration was to be Rs. 60,000 per year. That arrange- 
ment continued till September 30, 1951. On September 80, 1951, the .assemses. 
company terminated the services of Mr. Captain. The arrangement between 
the four principal shareholders and the Cement Agencies Ltd. operative from 
October 1, 1951, was that the salary of the four managing directors was to be 
paid thereafter ‘not by the four principal shareholders but by Cement Agencies 
Ltd. itself. The salary in case of Mr. Captain was to be Re. 3,600 per month 
with certain allowances. Under the agreement recorded in the letter of Octo- 
ber 29, 1985, Mr. Captain had in the meantime been getting remuneration vary- 

ing between Re. 86,000 and Ra. 1;25,000 every year. Mr. Captain continued 
to work for the Cement Agencies Ltd. in accordance with the variations in the 
arrangement already referred to and was remunerated at Rs. 36,000 per year. 
There was a resolution by the board of directors of Cement Agencies Ltd. 
recording the fact that the services of Mr. Captain had been taken up by the 
Cement Agencies Ltd. 

The Cement Agencies Ltd. had not declared any dividend before October 1, 
1951, in respect of the then current accounting year of the company. That 
dividend was declared about six months later and a sum of Rs. 1,34,400 was ` 
paid to Mr. Captain on account of his salary for the period ending Septem- 
ber 80, 1951, till which date he had been in the employment of F. E. Dinshaw 
Ltd. Over and above that a sum of Ra. 1 lakh was paid by F. E. Dinshaw Ltd. 
to Mr. Captain. A few days after the resolution passed by Cement Agencies 
Ltd. of which we have made mention, Mr. Captain wrote to the asseasee record- 
ing certain facta and claiming a sum of Rs. 3 lacs as compensation for 
termination of his services. In that letter he stated that he had made a claim 
for compensation in view of the termination of his employment. In thè penul- 
timate para of that letter he stated: 

“I further pointed out that my remuneration at present amounted to nearly 
Rs. 11,000/- a month and it would probably go on increasing every year in the circum~ 
stances of the case. I therefore claimed compensation of not leas than Re. 3 lakhs, even 
allowing for the fact of your having secured me a job with Cement Agencies Ltd. 

After discussion at several meetings it has been agreed between you and me that you 
should pay me the sum of Rs. 1 lakh as compensation for termination of my employment.” 
. The assessee acknowledged receipt of that letter on December 28, 1961, and 
confirmed the agreement relating to payment of Rs. 1 lakh to Mr. Captain as 
compensation for termination of his employment. Along with that letter was 
sent to him a cheque for Rs. 1 lakh. This amount of Re. 1 lakh was claimed by 
the assessee company as a revenue deduction. In this reference we are not 
concerned with the payment of Res. 1,834,400 made by the assessee company to 
Mr.-Captain. The Income-tax Officer disallowed the assessee’s claim for this 
deduction. The Appellate - Assistant Commissioner, however, allowed the 
assegseo company a deduction of Rs. 33,600. The view he took of the matter 
was that in the absence of any specific period of service agreed to between the 
parties concerned, Mr. Captain was entitled to only a reasonable notice and the 
damages or compensation payable to him should be the salary that he would 
have earned during that period of notice. He took the view that three months’ 
notice would be reasonable in the circumstances of the case and fixed the per- 
missible deduction at Re. 88,600. In appeal both the President and the 
Accountant Member gave different reasons for the conclusion reached by the 
Tribunal. The President was of the opinion that Mr. Captain was entitled to 
a reasonable notice and held that the amount allowed by the Appellate Assis- 
tant Commissioner was reasonable compensation for terminating Mr. Captain’s 
services. The Accountant Member on the other hand took à different view of 
the-matter, and in ‘his opinion the claim for deduction relating to Ra. 1 lakh 
stood on the same footing as the claim relating to payment of Rs. 1,384,400 as 
remuneration to Mr. Captain. In his order, he referred to the letter of Decem- 
ber 27, 1951, addressed by Mr. Captain to the assessee company and o 


“Dealing with the second item of Ra. 1 lac the nature of the payment appears to be 


1088.] Y. ü. DINSHAW LÌD.-0. comm; 1.-tax—8. Î. Desai J. 308 


the same as the first item. The letter dated the 27th December 1961 written by 
Mr. Captain to the assoneéé is all a made up affair.” _ 

He did not base his decision on that inference of his. He ‘agreed with the 
President that the amount of Rs. 33,600 allowed as deduction was reasonable. 
The question we are aaked to determine on this reference is: 

“Whether on the facts and in the circiimstances of the case the amsessee company 
was entitled to claim aš an allowable deduction the whole sum of Rs. 1,00,000/- 
(Rupees One lac) paid as compensation to H. 8. Captain?” 

The deduction was claimed by the assessee under s. 10(2) (zv) and the ques- 
tion which the Tribunal had ‘to consider was whether the amount of Ra. 1 lac 
represented an expenditure laid out or expended wholly and exclusively for 
the purpose of the business of the asseasee. We have very carefully looked into 
what has been said both by the President and the Accountant Member but we 
do not find anything there on this point. Both the President and the Accoun- 
tant Member have approached the matter from the point of view of reasonable 
period of notice in case of an agreement of wrongful termination of services. 
There is reference to s. 10(2) (zv) in the order of the Accountant Member, but 
nothing is said there as to whether in his opinion this was or was not an expen- 
diture laid out wholly or exclusively for the soe of the assessee’s business. 

Mr. Joshi has, however, argued before us t that must be taken to be im- 
plicit in the order. We shall take it that it is implicit in the order that such 
was the conclusion of thé President, and the Accountant Member. 

It has been argued before us by Mr. Kolah, learned counsel for the assesses, 
that all the facts show that this amount was paid in the circumstances recorded 
in the two letters. It is said that the, genuineness of the two letters and the 
transaction recorded there has never been questioned by the Department. It 
is also said that, although the Accountant Member threw a doubt on the letter 
of December 27, 1951, in his judgment, there is no finding by the Tribunal that 
the letter was a made up affair: There is nothing in the statement of the case 
either which may suggest that the Tribunal looked upon the two letters with 
any doubt or suspicion. The reasoning of the President proceeds on the footing 
that the letters recorded the true state of affairs. The only question decided 
is that the sum of a lac of rupees was excessive compensation paid by the 
asgeagee and that compensation commensurate with three months’ salary would 
have been adequate in the circumstances of the case. It is further argued that. 
there is not a single factor in this case which may be said as suggesting or. 
showing that the payment was not laid out wholly or exclusively for the purpose 
of the business of the assessee company. The argument ran that the assesses 
was bound to make a compensation for termination of Mr. Captain’s services 
without giving a proper legal notice, and if it made compensation to the dis- 
charged employee bona fide and solely as a matter of business expediency, there 
was no reason why the Department should not have accepted that payment 
ar permissible revenue deduction. 

Now, the general principle underlying the subject of allowanced of deduc- 
tions permissible on the ground that the expenditure is laid ont wholly or 
exclusively for the purpose of an assessee’s business is firmly established. The 
prime consideration in case of a claim for any such deduction must be that 
the expenditure was incurred wholly and exclusivel 7 for the purpose of such 
business. An expenditure can be for the purpose of the business even though 
it may not be incurred with a view to making profits. In Eastern Investments 
Lid. v. The Commr. of Inc.-taz,’ the Supreme Court laid down that in the 
absence of fraud, the questions whether the transaction had the effect of dimi- 

the assessee’s taxable income and whether it was necessary for the 
assessee to enter into that transaction are irrelevant in determining whether. 
expenditure relating to that transaction should be allowed under s. 12(2). The 
principle on which that decision rested is the same and raises the same consi- 
derations as are applicable under the present s. 10(2) (zv). The matter has to 
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be viewed in the light of principles of commercial trading and commercial 
expediency. What is required is that the expenditure must be germane to 
the business of the assessee and not something which is de hors the business of 
the asseasee. If it is an expenditure of the nature of compensation for termina) 
tion of the services of an employee, the closer test would seem to us to be that 
of commercial expediency. This test was approved of by the Supreme Court 
in the decision referred to above. Lf the payment is made under the honest 
belief that the claim by the employee for compensation or damages is justified 
and the assesses has acted in the matter of the settlement of the claim as an 
ordinary prudent businessman would act, it would not be for the Department 
to say that the claim would not have succeeded in its entirety or even partly 
in a Court of law. Im such a case the Department cannot insist on framing its 
own standard of reasonableness or prudence. It cannot claim the right or dis- 
cretion to look at the matter subjectively but must examine it objective- 
ly. Of course, if the payment is not made wholly or exclusively for 
the purpose of the business, very little would remain to be said or done. If 


` the Department reaches the conclusion that the payment does not reflect a 


genuine transaction, it can certainly object to it, or if the payment appears to 
have been made for a collateral purpose, it may not accept the claim for 
allowance. So also if the payment is made with an indirect or improper 
motive or for some consideration aliwnds the business or out of sheer genero- 
sity. The test, in fine, must be of commercial expediency. The indisputable 
starting point in matters of this kind should be an objective approach and there 
should be no setting up of any subjective standards. The foremost considera- 
tion, as we have mentioned, is the one laid down by the Legislature itself and 
it is that the expenditure must have been wholly and exclusively laid out for 
the purpose of the business. 


Mr. Kolah, learned counsel for the assessee, has relied on a decision of the 
Madras High Court in Newtone Studios Lid. v. Commr. of Ino.-tax.? That 
case related to payment of remuneration to a member of the staff of the assessea 
- but the principle is the same. Mr. Kolah has particularly relied on the follow- 
ing observations of the Court (p. 385): 

“Under our taxing system, it is for the assesses to conduct his business, and in his 
wisdom or otherwise to fix the remuneration to his staff. The Income-tax Act does not 
clothe the taxing authority with any power or jurisdiction to determine the reasonable- 
ness of the amount so fixed and paid by the asseasee. The only test for the deductibility 
of such remuneration is whether the expenditure has been incurred solely and exclu- 
sively for the purpose of the business, If the reality of the payment is challenged or 
is in dispute different considerations arise; so also in cases where the tax authorities are 
able to point to some consideration other than the purpose of the business as accounting 
for any portion of the payment made. In such cases, of course, such portion of the 
amount claimed, which is either not held to have been palid or is held to have been 
peid for reasons other than business expediency, could and should be disallowed; but 
the reason for the disallowance is because either the portion disallowed is not paid, or 
because the expenditure is not solely and exclusively for the business, and not on the 
ground that in the opinion of the Income-tax Officer or other taxing authority the 
remuneration is “unreasonably” high—either because the employee does not, in the 
euthority’s opinion, deserve so much, or because the assessee could have secured ather 
employees on more favourable terms.” 

We are in respectful agreement with the view expressed by the learned Judge, 
but would prefer to follow a decision of this High Court where also the same 
principle came up for consideration and in which case there are observations 
of the learned Chief Justice, which throw light on some further aspecta of the 
matter. They may be said, with respect, to be of the nature of a corollary to 
the broad erase principle enunciated in the judgment of the Madras High 
Court. Mr. N. Joshi, learned counsel for the Department, has relied on 
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those observations in Jethabhai Hirji & Co. v. Com. I.T.S It ‘was -there observ- 
Pap: 712) : p 

“Although the payment might have been made and although there might be an 
ngreciisnt im existence, 1 would be open to tha Tncome-tax Ofipar to te tnto. coa 
deration various factors which ,would go to show whether the amount was paid as 
required by the section. For instance, the Income-tax Officer may take into considera- 
thon whether the moneys were paid to a near relation of the employer. He may take 


employee which celled for a special remuneration at the hands of his employer. He 
may take into conalderation the quantum of the payment made with a view to decide 
whether the payment was or was not grosely out of proportion to the work done by the 
employde. If after taking these factors info censideration he comes to the conclusion 
that the payment was not made wholly and exclusively for the purpose of the business 
of the assesseo, it would be open to him to either disallow the whole sum or a part of 
the sum paid. The question whether a particular sum was expended wholly and exclu- 
sively for the purposes of such business must eseentially be a question of fact to be 
determined by the Income-tax Officer. But it would be open to the assessea to contend, 
as it hes been contended in this case, that the decision arrived at by the.Income-tex 
Officer was based on no evidence at all. If the assessee satisfies the Court that apart 
from the actual payment and existence of the agreement there were no other factors 
which were taken into consideration by the Income-tax Officer, then perhaps the Court 
would ‘say. that the: Income-iax Officer was not Justified in: coming! to- the conclusion that 
he did.” 

It was urged by Mr. Joshi that these observations do not’ wholly accord with 
what was laid down in the Madras decision. For our part we read these obser- 
vations as affirming the identical principle and stating matters which would be 
of the nature of a corollary to the same principle. We read nothing in these 
observations which can in any manner be said to qualify or modify the broad 
general principle and as we have already pointed out the broad general prin- 
ciple is as laid down by the Supreme Court in the decision to which we have 
already made reference. We may also add that there is nothing in these obser- 
vations to suggest that it is open to the Department in any such case to look 
at the matter subjectively and not objectively. a the reason of the rule is not 
far to seek. It is not difficult to conceive of cases where the legal liability of 
the employer may be a debatable question. When faced with a claim for com- 
pensation or damages by a servant whose services have been wrongfully ter- 
minated, is the employer to view the matter as one of commercial expediency 
or strictly as a matter of legal rights as may be ultimately decided by the Court! 
It would surely be open to the employer im such a case to use his own judgment ' 
and act as a prudent businessman would act. If he finds that the claim is justi- 
fied and does not allow any collateral consideration to colour his judgment, it 
would certainly be open to him to settle the claim for a reasonable amount and 
it is difficult for-us to see how in-sach a case it should be competent to the 
Department to set up its own views of the matter and say that the claim of the 
employee was not legally very sound. 

To turn to the arguments of Mr. Joshi. It is said that in a case of this kind, 
even assuming that there was justification in the claim. for compensation by 
the employee, the quantum of compensation could not reasonably have been 
fixed at anything higher than three months’ remuneration. Mr. Joshi has 
based his argument on the premise that the employee would in such a case be 
only entitled to a reasonable notice, and if no notice is given, he would be entitled 
to claim such damages as would be awarded by a Court of law. We have 
already discussed the principle of the matter and need not rehearse the same. 
But we shall proceed to examine Mr. Joshi’s argument on the footing that in 
such a case the consideration would be what was the period of reasonable notice 
that should have been given by the employer to the employes befere terminat- 
ing his services. Now, this question of reasonable notice has never been one 
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easy for the Court to decide. There is no yardstick applicable to claims of 
: this type which from their very nature and from the nature of different em-. 
ployments must necessarily vary. It would not be proper in a case: of this 
nature to expect the employer to settle the claim. in a manner which would 
meet with the approval of the Department.since from the very nature of things 
it would be impossible for the employer to deal with the claim with plumb-line 
precision. Difficulty sometimes arises even when the Court has to deterntine 
the period of reasonable notice. An instance in point which immediately strikes 
one is the wellknown case of the Insurance Agent who had built up a business 
of an insurance company for many years. The decisions of the trial Court 
and in appeal and the Privy Council illustrate the difficulties that face the 
Court in some cases where the employment is not of an ordinary nature but 
involves complex facts. In case of an employee who does clerical work or of 
a stenographer, the position would not present any difficulty. But there are 
employments in which various considerations are bound to arise and do arise 
for the determination of the Court and the present one certainly is one of those 
cases in which it would not be easy for the Court to determine the precise 
period of reasonable notice. Managing directorships in large concerns are not 
very common. Remuneration in different concerns would depend on various fac- 
tors, which it is not simple to state. This question of reasonable notice was can- 
vassed before us by Mr. Joshi in the reference decided by us immediately before 
the present reference. That arose out of a claim made by Mr. Captain, the 
employee. In the course of his argument, Mr. Joshi had there stressed a fur- 
ther aspect of the matter which aroge for our determination and submitted that 
we should take into consideration whether the amount of Rs. 1 lac could be 
gaid to be a reasonable amount of damages in the facts and circumstances of the 
case. In that matter our opinion was in favour of the claim made by the 
employee who was the assesses. We pointed out in that case that the letter of 
employment showed that the emolument was payable annually to Mr. Captain 
and we said in our judgment that if we had to consider the question of reason- 
able notice it would certainly have been a period of more than six months. We 
also said in our judgment that we were not prepared to consider the amount 
of Ba. 1 lac as in any sense an inordinate payment. Therefore, even if we have 
to view the matter solely from the point of view of the period of reasonable 
notice, we would reach the conclusion that in, case of an employee whose services 
were of the nature of the managing directorship in this case and whose emolu- 
ments varied between Rs. 72,000 and Rs. 1,25,000 per year compensation of 
Ra. 1 lac would be reasonable. We may mention that a statement showing the 
emoluments paid to the employee is part of the record and marked as Annexure 
“B”. That statement also shows that the amount of dividend which the Cement 
Agencies Ltd. received for the year ending December 31, 1952, was Ra. 6,04,800 
and had Mr. Captain continued in.the employment of F. B. Dinshaw Ltd. his 
“remuneration would have been Rs. 1,68,960.. 
For the reasons already indicated, our answer to the question will be in ane 
tive. 
Commissioner to pay the costs. . i 3 i 


‘Solicitors for the applicant: - Kanga & Co. 
- Bolicitor for the respondent: A. 8. Partkh. 
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Before Mr. Justice S. T. Desai and Mr. Justice K. T. Desai. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY 


v. 

ye AMARCHAND N. SHROFF.* 

; Indian Income-tax Act (XI of 1922), Sec. 248—Death of partner in firm of attorneys and 
his son joining pertnership—Arrengement between son of deceased partner and 
continuing partners that realisation of work done prior to death of partner to be 
divided between previous .pertners—Sums of moneys realised after death of partner 
and certain amount paid to estate of deceased partner—Whsther such amounts 
Hable to tax under s. 24B in hands of the deceased by his legal heirs and represen- 
tatives. 


One Amarchand N. Shroff, who was a partner in a firm of attorneys, died and his 
son joined the firm as a partner. An arrangement was arrived at between him and 
the continuing partners that in respect of the work done prior to the death of his 
father, the realisation was to be divided between the three previous partners. Cer- 
tain sums of moneys were realised during the subsequent five years after the death 
of the aforesaid partner and five amounts were paid to his estate. The Income-tax 
Department initiated proceedings under s. 34 of the Indian Income-tax Act, 1922, 
in respect of these realisations as income in the hands of an entity styled as 
“Shri Amarchand N. Shroff by his legal heirs and representatives” and the status 
of that entity was given to be that of an individual. On the question whether these 
realisations were assessable to Income-tax in the hands of the asseanee “Amarchand 
N. Shroff by his legal heirs and representatives”, the Department contended that the 
case fell within the ambit of g. 24B of the Act:— 7 

Held, that the receipt of the realisations could not be equated with income but 
could be regarded as a capital receipt and, therefore, s. AB was not applicable to 
the present case. i 

Allen and Murray v. Trehearne', Sreemati Usharani Roy Choudharani, In re", Comr, 
I.-T. v. Anderson? and Kamdar, In re, referred to. 


Tue facts appear in the judgment. 


G. N. Joshi, with B. J. Joshi, for the Commissioner of Income Tax. 
. R. J. Kolah, with N. A. Palkhivala, for the assessee. 


S. T. Desar J. Mr. Amarchand Shroff, who was an attorney of this Court 
and a partner in the firm of attorneys Messrs. Amarchand and Mangaldas, died 
on July 7, 1949. There were three partners in the firm, Mr. Amarchand, 
Mr. Mangaldas and Mr. Hiralal. Mr. Ramesh, son of Mr. Amarchand, joined 
the firm as a partner on December 1, 1949, and an arrangement was arrived at 
between him and the continuing partners after the death of Mr.. Amarchand. 
In respect of work done prior to July 7, 1949, the realisation was to be divided 
between all the three previous partners; in respect of work done between July 8, 
1949 and November 30, 1949, it was to be divided between Mr. Mangaldas and 
Mr. Hiralal and realisation made in respect of work done after December 1, 
1949, was to be divided between the two old partners and the new partner 
Mr. Ramesh. Mr. Amarchand was being taxed on cash basis. Large sums of 
moneys were realised during the subsequent five years after Mr. Amarchand’s 
death and the amounts paid to his estate were Rs. 87,847, Ra. 48,162, Rs. 34,899, 
Ra. 13,402 and Rs. 32,528. The Department sought to tax these realisations 
as income in respect of the work done by Mr. Amarchand prior to his death. 
These amounts were assessed in the hands of an entity styled as ‘‘the heirs and 
legal representatives of late Mr. Amarchand N. Shroff’’ and the status of that 
entity was described to be that of a Hindu undivided family. 

The matter was carried`to the Tribunal and the two members of the Tribunal 
took divergent views on certain aspects of the same, but they were agreed that 

*Decided, October 10, 1958. Inoome-tax 2 A 10 I. T. R. 188. 
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the income in question could not be assessed as income of the assessee i.e. ‘‘the 
heirs and legal representatives of late Mr. Amarchand Shroff’. The Judicial 
Member took the view that it could not by any stretch of imagination be said 
that the receipts were the income of the heirs assessable as their income and 
he held that the amounts could not be assessed as income of the assessce-heirs 
and he concluded in favour of the assessees. The Accountant Member stated 
in his order that what the Department should have done was that they shéuld 
have assessed the Hindu undivided family consisting of the two sons of 
Mr. Amarchand and his widow. He further held that the realisations which 
went to the share apportionable to Mr. Amarchand in respect of work done 
during his life-time could not be treated as the income of the Hindu undivided 
family. His view was that these outstandings would form part of the estate 
of the deceased as at the time of his death as they were outstandings due to 
the estate of the deceased.: He also expressed the view that the realisations 
received by the Hindu undivided family were in their hands realisations of 
capital and not of income. The matter at that time rested with the decision 
of the Tribunal. 

Sometime later the Income-tax Department initiated proceedings under s. 34 
in respect of the same income in the hands of an entity styled as ‘‘Shri Amar- 
chand N. Shroff by his legal heirs and representatives.” The status of that 
entity was given to be that of an individual and not of an Hindu undivided 
family. The attitude taken up by the Department, somewhat curious, was that 
the assessment was being made on the deceased himself, although that was con- 
trary to the recognised principle that there can be no assessment on a dead 
man, he having gone beyond the jurisdiction of the Department. 

The Appellate Assistant Commissioner set aside the assessment which was 
made by the Income-tax Officer after adopting proceedings under s. 34. He 
decided the matter on the ground that the notices under s. 84 were invalid. 
The matter this time also was carried to the Tribunal Some of the contentions ' 
of the assessees were negatived by the Tribunal, but we are not concerned with 
them. In deciding the matter in favour of the assessees the Tribunal observed 
that they were unable to understand how any assessment could be made on a 
dead person. Reliance was placed before the Tribunal on s. 24B. We shall 
presently set out the relevant part of that section. For the present purpose, 
it will sufflee to observe that s. 24B deals with tax on income of a deceased per- 
son payable by his representatives. It has always been taken as firmly estab- 
lished that s. 24B only deals with income which had accrued to or had been 
received by a person who died, but who had not been assessed and tax had not 
been recovered in respect of that income. The Tribunal took the view that 
s. 24B had no application to the matter. As to the proper and correct entity 
to be taxed, the Tribunal accepted the contention of the assessees, and accord- 
ing to the Tribunal that entity was the Hindu undivided family consisting of 
the two brothers and their mother. It was observed by the Tribunal that it 
was the Hindu undivided family who had received the outstandings from the 
partnership firm of solicitors. The Tribunal also reiterated what had been 
stated in the earlier appeal that in the hands of the Hindu undivided family 
the income could not be brought to tax, being of a capital nature. 

The matter comes before us on this reference at the instance of the Commis- 
sioner and the question that we are called upon to determine is: 

“Whether on the facts and in the circumstances of the case, the sums of Rs. 37,478/-, 
Rs. 453,162/-, Rs. 34,890/- Rs. 13402/- and Rs. 32,523/- were assessable to income tax in 
the hands of the asseasee “Amarchand N. Shroff by his legal heirs and representatives” 
in the five respective years under reference?” 

The matter has been argued before us by Mr. Joshi with his usual fairness. 
Although Mr. Joshi has not conceded any point, he has very fairly stated that 
the task of the Revenue would be difficult if the case cannot be brought within 
the language and ambit of s. 24B. In our judgment, the only contention that 
ean possibly: be raised by the Revenue in a case of this nature would be that 
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the case falls within the ambit of s. 24B. Therefore, it will be convenient if 
we first dispose of the other submission of Mr. Joshi. It is stated that even 
if the case does not fall under s. 24B the receipts were of the nature of income 
and that in -the hands of the assessees,. who are the heirs of the deceased, the 
character of the receipta would not change. It would be income in their hands. 
Now, this contention is obviously untenable. If it was not the income of. the 
deckased, it must be the income of the heirs if it is to be liable to be taxed. It 
is difficult to see how these realisations can be described as the income of the 
heirs. The nature of these realisations in the hands of the assessees would evi- 
dently be part of the estate of the deceased and would be capital receipts. 

To turn to the principal contention urged before us by Mr. Joshi. It will 
be convenient before examining the argument of learned counsel to set out the 
relevant parts of s. 24B. Subsections (1) and (2) of s. 24B run as follows :— 

“24B. (1) When a person dies, his executor, administrator or other legal represen- 
tative shall be liable to pay out of the estate of the-deceased person to the extent to 
which the estate is capable of meeting the charge the tax asseased as payable by such 
person, or any tax which would have been payable by him under this Act if he had not 
died. 


(2) Where a person dieg before the publication of the notice referred to In sub-~sec- 

tion (1) af section 22 or before he is served with a notice under sub-section (2) of sec- 
tion 22 or section 84, as the case may be, his executor, administrator or other legal 
representative shall, on the serving of the notice under sub-section (2) of section 22 or 
under section 34, as the case may be, comply therewith, and the Income Tax Officer may 
proceed to assess the total income of the deceased person as ff such executor, adminis- 
trator or other legal representative were the assessee.” 
Tt is stated that although sub-s. (1) speaks of the tax assessed as payable and 
the marginal note speaks of tax of deceased person payable by representative, 
it is implicit in the word ‘‘tax’’ that it is a tax on the income of the deceased 
person. So far, we are in agreement with Mr. Joahi. The tax, of course, is 
Income-tax and it can only be on the income of the deceased person. But the 
difficulty of Mr. Joshi starts immediately one begins to proceed henceforth. 
The plain meaning of the expression used in sub-s. (1) viz. ‘‘tax of deceased 
person’’ which we must read as ‘‘tax on the income of a deceased person” 
postulates that the income was the income of the deceased person. Therefore, 
what cannot be said to be the income of a deceased person is outside the pur- 
view of this section, which is the only provision in the Income-tax „Act which 
deals with the income of a person who dies without paying income-tax in 
respect of the same. 

Faced with this difficulty, learned counsel sought to derive support from the 
words at the end of the section viz. ‘‘or any tax which would have been payable 
by him under this Act if he had not died’’. Now, these words have to be read 
in their own context and the context clearly is of the income of a deceased 
person earned before his death. Therefore, here again the argument has to 
be thrown back from where it started. But the language of subs. (1) is not 
the only difficulty in the way of Mr. Joshi. Sub-section (2) which deals with 
the same subject has to be examined in order that the entire section is read 
jn harmony and as one enactment. The words towards the end of that sub- 
section ‘‘the Income-tax Officer may proceed to assess the total income of the 
deceased person” are clearly and only referable to the income of the deceased 
person during his life-time. It is that income in the context of which refer- 
ence is made in sub-s. (2) to the notices under s. 22 and s. 34. There is 
another aspect also of the language of sub-s. (2) and that is in the words ‘‘as 
if such executor, administrator or other legal representative were the assesses’’. 
These words do no more than emphasize the basic concept that the assessee must 
be a person in existence. The concept of the assessee as a jural person in 
income-tax law is of a person in existence though a person may become an 
assesgee by fiction of law. The assessee, where the income of the deceased per- 
son is to be taxed, is rfot his estate, but hia executor, administrator or -other 

L.B.—26 
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legal representative of the deceased person as if he himself was the assesses. 
The income, therefore, which can be assessed is either the income of the deceased 
aszeasee before his death or the income of the executor, administrator or other 
legal representative received by him in that capacity and the latter is to be re- 
garded for all purposes of income-tax law as the asseasee. It is suggested by 
learned counsel that it could not have been the intention of the Legislature to 
allow income of the type before us to escape assesamant. But we are not ĉon- 
cerned with the supposed intention of the Legislature, which is at times ex- 
tremély difficult to ascertam and particularly in case of some provisions of the 
Income-tax Act. We are concerned with what the Legislature has said it 
meant, Ordinarily, what would have been the income of a deceased person, | 
when received by an executor, administrator or other legal representative would 
be ‘income’ in his hands also, for instance, income of dividends, interest on 
securities, rents and similar categories of income. But there can be and there 
are categories, for instance realisations of the nature before us, where it would 
be impossible to equate the receipt with ‘income’ when clearly it would have 
to be regarded as a capital receipt. Therefore, on a plain reading of s. 24B, 
we see nothing in its language which permits of that section being invoked in 
favour of the Revenue. 

We shall now turn to the authorities on the subject which have been cited 
before us by Mr. Joshi and see if there is anything in these decisions which 
supports a contrary view. In Allen and Murray v. Trehearne (Insp. of 
Taxes)’ a sum of money was payable under a service agreement on the final 
termination of service of the employee and in lieu of a pension a sum was pay- 
able. A sum of £10,000 was paid to the executors of the will of the deceased 
employee who died while holding his office. It was held that the amount was 
properly chargeable to the executors to the same extent as it would have been 
chargeable to the deceased if he had been alive. Now, there is one observa- 
tion in the judgment of Lawrence J. in that case on which counsel has tried 
to rely and that observation is (p. 175): 

Ping ilght aurooi angling. aad ibe walt’ only talere to haat 
posttion—namely, that the deceased had not died—end gives no other guidance.” 
That concept is present in our s. 24B in express terms. But there is no war- 
rant for reading that observation as suggesting that what could not be the in- 
come of the deceased was to be treated as income of the deceased. Moreover, 
the case turned on the language of the relevant sections of the Finance Act, 
1927. 

The next decision to which Mr. Joshi has drawn our attention is In re Sree- 
matt Usharant Roy Choudhuram?. In that case the managing agent of a 
limited company died on May 12, 1938. At the time of his death a sum: of 
‘Ra. 18,184 stood to his credit with the company and that was in respect of 
commission earned by him prior to the date of his death. That sum was paid 
to his widow and legal representative after his death, and the question arose 
whether it could be assessed to income-tax under the provisions of s. 24B. It 
was held that under s. 7 of the Act commission was assessable in the:hands of 
the managing agent at the time of hia death as salary due to him and as his 
widow had received the commission without any deduction of income-tax she 
was rightly assessed under s. 24B. It will be noticed that that was a case of 
‘an amount which had already been due to the deceased. It was not the case 
of any receipt which was not the income accrued to or received by the deceased 
person. 

Learned counsel has also drawn our attention to the case of Cammisstoner 
of Income-tax, Bombay City v. James Anderson’. In that case there are some 
is ae which relate to s. 24B. The observations relied upon are these 

p. : 
*...It ia said that an administrator or an executor is only liable to pay tax which the 
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testator would have been lable to pay, and as these capital assets were not sold by the 
testator it is suggested that there is no liability upon the executor or the administrator. 
Now, that contention is obviously untenable. Section 24B casts a liability upon the 
executor or the administrator to pay tax which the testator would have been Hable to 
pay if he had not done so. But s. 24B does not limit the Hability of the adminis- 
trator or the executor only to the cases referred to in s 24B. An administrator or 
an dxecutor is as much an asseasee under the Act as any other individual, and if he 
carries on business or makes profit or receives dividends or makes capital gains, he is 
as much liable to pay tax ns any other individual” 

These observations do not carry the case of Mr. Joshi any further. 

One more decision cited by Mr. Joshi is In re Kamdar.+ In that case 
nothing turned on s. 24B. Mr. Joshi has relied on certain general observations 
made in the judgment in that case and which relate to the nature of income. 
Now, we are in respectful agreement with the observations of Kania J. and 
Chagla J. as they then were, but the observations have little bearing on the 
issue before us and it is not necessary for us to discuss in this judgment the 
general nature and incidents of income in the context of tax law. Another 
aspect of this matter presented by learned counsel for the Revenue is founded 
on the concept that receipts after death did not change the character of the 
income. We have already made reference to this point and it is not necessary 
for us to discuss the same- We only mention it to note the argument sought 
to be founded on this concept. In the view we take of the matter, it is not 
necessary to discuss the question about the Hindu undivided family which was 
argued before the Tribunal. The whole argument turns principally on the ap- 
Plication of s. 24B and the view we take of the matter is in favour of the 
asseRsees 


Our answer to the question will be in the negative. 

Commissioner to pay the costs: 

Solicitor for the applicant: A. 8. Parikh. 

Solicitors for the respondent: Amarchand & Mangaldas. e 


APPELLATE CIVIL. 


Before Mr. Justice Vyas and Mr. Justice Tombe. 
Y. S. PARIHAR v. CHINTAMAN MADHAVSA KHATRI.* 

Bombay District Municipal Act (Bom. III of 1901), Secs. 154(3), 60(b), 48(2)—Publication 
of notice—Whether open to munictpality to prove publication of notice otherwise than 
by ‘framing by-law prescribing procedure in matter of publication and compliance 

Section 154(3) of the Bombay District Municipal Act, 1901, is not mandatory re- 
garding the framing of a by-law by a municipality; it is mandatory only in respect 
of a presumption to be drawn regarding publication of a notice in. case a by-law 
has been framed. Therefore, if no such by-law is framed by a municipality, it is still 
open to the municipality to prove sufficient publication of the notice in other ways. 

The Dharangaon Municipality v. The Purva Khandesh Zilla Audyogik Sahakart 
Mandal Lid.’ disapproved. 


Tax facts appear in the judgment. 


E. B. Kotval, for the applicants. 
G. N. Vaidya, for the opponents. 


Vyas J. These three revisional applications raise a common question of 
law. for the understanding of which it is necessary to state the facts of only 


4 (1945) 47 Bom. L. R. 742, wn. Civil Judge, J. D., Erandol, in Small Cause 
x June 20, 1958. Oivi Revision Olvil Suit No. 42 of 1036. 
Application No. 1400 of 1958 (with Civil Re- 1 (18538) Second Appeal No. 121 of 19858, 
Applications Nos. 108 and 109 of 1957), decided by Dixit J., on September 25, 1953, 
against tbe decizion of M. N. Kulkami, Joint (Unrep.). 
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one of the applications, namely, Civil Revision Application No. 1400 of 1956. 
This application arises out of a judgment and decree passed by the learned 
Joint Civil Judge, J. D., at Erandol, in Civil Suit No. 42 of 1956. The plaintiff 
who is the opponent in this application filed thia suit for recovering the amount 
of Re. 100 from the defendant Municipality of Dharangaon, the present appli- 
cant, upon the contention that the municipality had recovered the said amount 
from him illegally by way of octroi on yarn brought by him within the mfini- 
cipal limits during the period March 25, 1958, to July 21, 1955. The plaintiff 
contended that the municipality did not conform to the procedure required by 
law to be followed before the imposition of a tax. His case was that there was 
no sufficient publication of the rules and notice in the matter of the levy of 
this tax, and this had resulted in the loss of an opportunity to him to make a 
representation against the levy of the tax. The municipality resisted the suit 
and contended that the levy of the tax was according to law, that the necessary 
procedure was followed before the imposition of the tax and further that the 
plaintiff’s suit was barred by limitation. The learned Judge framed an issue 
whether the tax levied upon the plaintiff and the recovery thereof made from 
the plaintiff were legal and valid. The learned Judge framed another issue 
also, viz., whether the suit. was barred by limitation. On the first issue the 
learned Judge held that the tax was not legally levied and upon the second 
issue, he came to the conclusion that so far as the amount of Rs. 97-123 out of 
the amount of Rs. 100 was concerned, the suit was not barred by limitation, 
’ but that it was barred only in respect of a small amount of Ra. 2 and odd. Con- 
sistently with the view which the learned Judge took on the point of the legality 
of the levy of the tax, he passed a decree directing that the defendant Munici- 
pality of Dharangaon do pay to the plaintiff an amount of Rs. 97-12-3 together 
with future interest thereon at 4 per cent. per annum from the date of the 
suit till the date of realisation. It is from this decree that the Civil Revision 
Application No. 1400 of 1956 is filed by the Dharangaon Municipality. 
It would be convenient at this stage to set out the provisions of the Bombay 
- District Municipal Act, 1901, relating to the levy of a tax. It may be noted 
that the tax in this case was levied under the provisions of s. 59, sub-s. (1), 
el. (b), sub-cl. (40). Sub-clause (st!) provides that subject to any general or 
special orders which the State Government may make in this particular behalf, 
any municipality may impose an octroi on animals or goods, or both, brought 
within its-octroi limits for consumption, use or sale therein. Then there is s. 60. 
Clause (a) of s. 60 provides that a municipality before imposing a tax shall 
by a resolution passed at a general meeting select for the purpose one or other 
of the taxes specified in s. 59 and shall prepare rules for the purposes of cl. (i) 
of s. 46 prescribing the tax selected. Then, there is cl. (b) of s. 60 which pro- 
vides that when a resolution as required by cl. (a) has been passed and rules 
prepared, the municipality shall publish the form of rules with a notice in the 
form of Schedule A. Then there is cl. (c) of s. 60 which provides for objections 
to the tax by the inhabitants of the municipal district concerned. It would be 
convenient to set out the text of cl. (c) which says: 


“Any inhabitant of the municipal district objecting to "the imposition of the said 
tax, or to the amount or rate proposed, or to the class or persons or property to be 
made Hable thereto, or to any exemptions proposed, may within one month from the 
publication of the said notice send his objections in writing to the municipality, and 
the municipality shall take all such objections into consideration, or shall authorise 
a committee to consider the same and report thereon, and, unless they decide to 
abandon the proposed tax in accordance with such objections, shall submit the same 
with their opinion thereon, and any modifications proposed in accordance therewith, 
together with the notice and rules aforesaid, in the case of a City Mumicipality to the 
State Government and in the case of any other municipality to the Commissioner.” 
Section 61 says that the State Government or the Commissioner as the ‘case 
may be mayı either refuse to sanction the rules submitted or may return them 
to’ the municipality for further. consideration. ‘THis section says. that the 
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Government or the Commissioner may sanction the rules either without modi- 
fication or subject to such modifications as are considered necessary. Section 62 
refers to the publication of the rules after the sanction thereof and also to the 
publication of the notice. Now, on the point of publication, the relevant sec- 
tion is s. 154, sub-s. (3). Sub-section (3) provides: 

“very notice which this Act requires or empowers a municipality to give or to 

serve elther as a public notice, or generally, or by provisions which do not expressly 
require notice to be given to individuals therein specified, shall be deemed to have 
been sufficiently given or served if a copy thereof is put up in such conspicuous part 
of the municipal office during such period and in such other public buildings and 
places, or is published in such local papers or in such other manner, as the munici- 
pality in by-laws in this behalf prescribes.” 
While dealing with the point of publication, the learned Judge has observed in 
the course of his judgment that it is the duty of a municipality to frame a by- 
law describing the particulars about the publication of notices and that the 
notices which are published according to a by-law so framed are the only valid 
publications. He has then pointed out that in this case admittedly the muni- 
cipality has not framed a by-law as required by subs. (3) of s. 154 of the 
Bombay District Municipal Act. As the defendant municipality has not fram- 
ed such a by-law, the learned Judge has held that the publication of rules and 
notices by it has not been in accordance with law. The learned Judge has 
summed up the position thus: 

“If the municipality has not made a valid and effective publication of the rules 
and the notice according to law, then {it has failed to obeerve a condition precedent to 
the levying of a tax and hence any tax imposed by the municipality without observ- 
ing the condition precedent is illegal and invalid and ultra vires its powers.” 


It is this view of the learned Judge which is challenged by Mr. Kotval, the 
learned advocate of the applicant municipality in this revisional application. 


It would appear that a similar point arose in The DAarangaon Municipality 
v. The Purva Khandesh Zilla Audyogik Sahakari Mandal Ltd.,’ wherein 
Mr. Justice Dixit took the view that s. 154, sub-s. (3), required a municipality 
to frame a by-law and that it was not open to the municipality to publish notices 
in any other way. With great respect, we are unable to agree with the view 
expressed by Mr. Justice Dixit. If we turn to the language of sub-s. (3) of 
s. 154, it would appear that the Legislature has not made it incumbent upon a 
municipality to frame a by-ldw. <All that the Legislature has laid down by 
enacting the sub-section is that if a presumption regarding publication has to 
be drawn, certain conditions must be fulfilled, viz., that a by-law must be frant 
ed prescribing a certain procedure in the matter of publication. In other 
words, the framing of a by-law is a condition precedent to the drawing of a 
presumption. If in a given case no by-law is framed by the municipality in 
this behalf, no presumption such as is referred to in sub-s. (3) of s. 154 would 
be permissible; or if a by-law is framed by a municipality but the provisions 
thereof are not complied with, even then no presumption such as the one which 
is referred to in sub-s. (3) of s. 154 would be permissible. Sub-section (3) does 
not say that even if there is other evidence regarding publication, such evi- 
dence would not be sufficient, in the absence of a by-law, to justify the conclu- 
sion that there was sufficient publication. The language of sub-s. (3) of s. 154 is 
not mandatory regarding the framing of a by-law. It is mandatory only in 
respect of a presumption to be drawn in case a by-law has been framed. Upon 
a careful consideration of the provisions of sub-s. (3) of s. 154, we are satisfied 
that the Legislature has not intended to lay down that there can be no publica- 
tion apart from or irrespective of a by-law which is referred to in the sub- 
section. The sub-section speaks only of a presumption as I have just said, and 
it is unnecessary to point out that presumption is not the only kind of proof, 


1 (1058) Second Appeal No. 121 of 1953, (Unrep.). 
decided by Dixit J., on September 25, 1953, 
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The sub-section does not debar other kinds of proof on the point of publication. 
In this connection, the important words in the sub-section are: ‘‘shall be deem- 
ed to have been sufficiently given or served”. These words would clearly show 
that the Legislature did not intend to lay down that the framing of a by-law 
and compliance with the provisions of the said by-law were the only ways in 
which sufficient publication could be given to the notice and the rules. Ht is 
clear that the Legislature intended that even if no by-law was framed by the 
municipality, it was still open to the municipality to prove sufficient publica- 
tion in other ways. When something is deemed to have been done, it means 
that in fact it may not have been done or is not done. In this connection, we 
can do no bétter than refer to a decision of the Privy Council in the case of 
Income-taz Commissioner, Bombay Presidency v. Bombay Trust Corporation.? 
Thee Lordships observed in that case (p. 55): 

..Now when a person is ‘deemed to be’ something, the only meaning possible 
gee eee Wa wai ee es a eee, 
him to be treated as if he were. It follows that although the High Court was per- 
fectly right in holding that if s 42 stood alone ‘agent’ in that section would mean an 
agent in actual receipt of the profits or gains which were to be assessed, they failed to 
appreciate that s. 43 puts the person who comes within its term artificially into the 
position of the agent and of assessee under a. 42.” 

It is clear, therefore, that the words ‘‘every notice which this Act requires or 
empowers a Municipality to give or to serve...shall be deemed to have been 
sufficiently given or served’’ mean that although in reality there might not 
have been sufficient publication of the notice, sufficient publication would never- 
theleas be presumed in case the municipality had framed a by-law and the pro- 
visions of the said by-law had been complied with. Now, in this case, there is 
no dispute that no by-law was framed by. the municipality. No question, there- 
fore, arises of compliance with the provisions of the by-law. But Mr. Kotval 
contends, and for the reasons stated above we are of the view that the conten- 
tion is right, that merely because no by-law was framed by the municipality, 
it would not preclude the municipality from proving sufficient publication of 
the rules and notices in other ways. Now, if we turn to the plaint, we find a 
clear recital made therein by the plaintiff that no sufficient publication was 
given to the rules and notices. It is no doubt true that this averment made by 
the plaintiff in his plaint was denied by the defendant municipality in the 
written statement. It is to be noted, however, that it is often times difficult to 
prove a negative. The plaintiff’s case being that there was no sufficient publi- 
cation made by the municipality in respect of the roles and notices in the 
_ ‘matter of levy of taxes, all that the plaintiff could do in his plaint was to deny 
the fact of sufficient publication. The manner in which the alleged publication 
was made by the municipality was within the special knowledge of the muni- 
cipality. Therefore, it would not be sufficient in this case for the municipality 
merely to deny the averment made by the plaintiff regarding absence of sufi- 
cient publication. It would be necessary for the municipality to show how 
the publication was made. The plaintiff, by denying the alleged sufficient pub- 
lication in the plaint, put the defendant to the proof of publication and it is 
impossible to accept Mr. Kotval’s contention that simply because the munici- 
pality denied the plaintiff’s averment in its written statement, we should take 
it that there was sufficient publication. When we are dealing with a fiscal 
statute which requires a subject to pay certain taxes, it is necessary that the 
provisions of the law should be strictly construed. It is perfectly clear from 
the provisions of ss. 60, 61 and 62 that there should be sufficient publication of 
the notices, so that the persons concerned might have an adequate opportunity 
to make representations either to the State Government or to the Commissioner 
protesting against the levy of the taxes. These are important provisions of law 
and it is necessary that they must be strictly complied with. In those circum- 


2 (1929) L. R. 571. A. 48, 3.0. 83 Bom, L.R. 361. 
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stances, we have felt it necessary to remand the case to the Court below with 
the issue: 

“Whether tt is proved by the defendant Municipality that there was sufficient 
publication of the rules and the noticea?” 
The learned Judge should give opportunity to both the parties to lead such 
evidence as they may wish to, and upon a consideration of that evidence the 
learned Judge should give his finding whether there was sufficient publication 
of the rules, notices, etc. by the defendant municipality. Consistently with the 
finding which he might record on this point, he should decide whether the levy 
of the tax from the plaintiff was a lawful levy or not. 


The learned advocate Mr. Vaidya appearing for the plaintiff-opponent has 
invited our attention to cl. (b) of s. 60 which says: 

“When such resolution has been passed, the municipality shall publish the form of 

rules so prepared with a notice in the form of Schedule A prefixed thereto.” 
If we turn to Sch. A, it speaks of a notice to all inhabitants. From 
this Mr. Vaidya argues that a notice to all the inhabitants cannot be given 
unless there is a by-law framed by the municipality and unless the provisions of 
that by-law are complied with. We have considered this submission of 
Mr. Vaidya, but we have felt ourselves unable to accept it. If we turn to sub- 
a. (2) of s. 48, this is what it lays down: 

“Every municipality shall, before making any by-law under this section, publish in 

such manner as shall in thetr opinion be sufficient, for the information of the persons 
likely to be affected thereby, a draft of the proposed by-law, together with a notice 
specifying a date etc., etc.” 
Tt is clear that under sub-s. (2) of s. 48 also, information is to be conveyed to 
all the persons likely to be affected by the by-law concerned and yet the Legis- 
lature has left it to the discretion of the municipality to adopt such mode as 
may appear best and sufficient in their opinion to give infotmation of the by- 
law to the persons likely to be affected thereby. It is clear, therefore, that for 
the purpose of sub-s. (3) of s. 154, the framing of a by-law and observing the 
provisions of the said by-law could not have been intended by the Legislature 
to be the only way in which all the inhabitants could be given sufficient notice. 
It is important to bear in mind that sub-as. (1) and (2) of s. 154 prescribe the 
mode of service of the notice. That is not the case with subs. (3) of s. 154. 
Subsection (3), as I have said above, refers only to a presumption, and pre- 
sumption is a rule of evidence. The scope, therefore, of sub-s. (3) of s. 154 is 
entirely different from the scope of sub-ss. (1) and (2). For these reasons, 
we are unable to accept Mr. Vaidya’s contention that unless there is a by-law 
and unless there is compliance with the provisions of the said by-law, there 
could be no sufficient publication of the notice. 

The second point, which is the point of limitation in this case, in other words 
the point whether the plaintiff’s suit is barred by the provisions of s. 167 of 
the Act would depend upon whether the levy. of the tax was a lawful levy or 
not. If, upon the evidence led before the learned Judge by the parties, the 
learned Judge comes to the conclusion that there was no sufficient publication 
of the rules, notices etc. by the defendant municipality with the result that the 
plaintiff did not have sufficient opportunity to make a representation against 
the proposed tax to the State Government or the Commissioner, the munici- 
pality could hardly be deemed to have purported to act in pursuance of the 
provisions of the law. Lf the municipality did not purport to act in aceordance 
with the provisions of the law, it is obvious that the provisions of s. 167 would 
not be attracted. The learned Judge, to whom we are remanding the case, 
would no doubt examine this position and would decide the question of limi- 
tation also. 


The result is that we set aside the judgment and decree passed by the learned 
Civil Judge in this case, remand the case to the learned. Judge for decision of 


408 THR BOMBAY LAW REPORTER. (You, Lit 


ne issue suggested by us and for disposal according to law. Costs costs in 
e case. 


The Civil Revision Applications Nos. 108 and 109 of 1957 would be govern. 
ed by this judgment. 
Order accordingly. 


Before Mr. Justice Vyas and Mr. Justice Tambe. 


BAI RUKHI v. VRAJLAL JECHAND BHAVSAR.* 
Bombay Tenancy Act (XXIX of 1939), Secs. 28, 24(2)(3)(4)(5), 2(13)—Bombay Land 
Revenue Code (Bom. V of 1879), Secs. 212, 211—Order made by Mamlatdar under 
3. 24(2) or by Collector under s. 24(3)—Whether Government had jurisdiction to re- 
vise such orders—Jurisdiction conferred upon Government under s. 28 whether juris- 
diction of a revisional character. 


Under s. 28 of the Bombay Tenancy Act, 1939, the Provincial Government had 
power to revise an order made by the Mamlatdar under s. 24(2) or by the Collector 
in appeal under s. 24(3) of the Act. i 

The jurisdiction conferred upon the Government under s. 28 of the Act was juris- 
diction of a revisional character and not a mere administrative or executive jurisdic- 
tion. 

Ratanchand Onkardas Meher v. Hari Jayaram Khadke' and Purshottam Nathu Mali 
v. The State of Bombay,’ differed from. 

Parvatibai Utamlal v. Rupa Keshav,’ referred to. 


Tn facts appear in the judgment. 


V. M. Lamaye, for the petitioners. 
M. H. Chhatrapati, for respondent No. 1. E 
Y. V. Chandrachud, Government Pleader, for respondent No. 5. 


Vyas J. This is an application made under art. 227 of the Constitution of 
India by three petitioners wherein the petitioners have prayed for the setting 
aside of an order made by the Government of Bombay on February 5, 1958. 
By the said order, the Government reversed the order of the Prant Officer 
dated April 24, 1958. By his order dated April 24, 1953, the Prant Officer 
held that the application made by the present opponent No. 1 on November 4, 
1947, for the restoration to him of the lands from which he was ejected was 
barred by limitation and he ordered that the said application do stand dis- 
missed. By an order dated February 5, 1958, made by the Government of 
Bombay, the Government allowed the aforesaid application of opponent No. 1 
and directed that the possession of the lands which are the subject-matter of 
the present application be restored to him. It is from this order of Government 
dated February 5, 1958, that the present application under art. 227 of the 
Constitution has been made by the petitioners. 

This application raises a point under s. 28 of the Bombay Tenancy Act of 
1939 and the point is whether under s. 28 Government had power to revise an 
order made by the Mamlatdar under s. 24(2), or by the Collector in appeal 
under s. 24(3), of the Act. This point arises upon the following facts and cir- 
cumstances : 

It would appear that opponent No. 1 Bhavsar Vrajlal Jechand was evicted 
from the lands comprising 22 survey numbers of village Vataman by opponent 
No. 3 Thakorsaheb of Sanand on May 20, 1944. The Bombay Tenancy Act 
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of 1939 was applied to this area on April 11, 1946. Under subs. (2) of 8. 4 of 
the said Act, opponent No. 1 gave two notices to opponent No. 3, contending 
that he (opponent No. 1) was wrongfully evicted from the above-mentioned 
lands and that, therefore, possession of these lands should be restored to him. 
After giving these notices, opponent No. 1, on November 4, 1947, made an 
application under s. 24 of the Tenancy Act of 1939 to the Mamlatdar for resto- 
ration of posseasion of the 22 survey numbers to him. By an order made on 
September 22, 1952, the Mamlatdar held that opponent No. 1 had been wrong- 
fully evicted from’ 10 out of the 22 survey numbers. It may be noted that 
amongst those 10' survey numbers, the survey numbers with which we are 
concerned in this application were not included. In other words, opponent 
No. 1’s application for restoration of possession of the lands with which we 
are concerned in this application was rejected by the Mamlatdar by his order 
dated September 22, 1952. It may be necessary to note what are the survey 
numbers with which we are concerned in this application. Petitioner No. 1’s 
grievance is in respect of 8: No. 388 of village Vataman. Petitioner No. 2’s 
grievance is in respect of S. No. 217/1 of the same village and petitioner 
No. 3’s complaint is in the matter of S. No. 335 of the same village. It is the 
petitioners’ case that these lands were held by them under the various mort- 
gages which were effected in their favour by opponent No. 1. To-resume the 
narrative, opponent No. 1 feeling aggrieved by the order made by the Mamlat- 
dar on September 22, 1952, went in appeal against it to the Prant "Officer. 
Opponent No. 8, Thakorsaheb of Sanand, also appealed from the said order 
of the Mamlatdar, since the Mamlatdar had decided against him in respect of 
10 survey numbers out of the 22 survey numbers. By an order made by him 
on April 24, 1958, the Prant Officer held that opponent No. 1’s application 
dated November 4, 1947, for restoration to him of the lands from which he 
was ejected by opponent No. 3 was time-barred, and accordingly he dismissed the 
appeal of opponent No. 1. While dismissing the appeal of opponent No. 1, 
the Prant Officer allowed the appeal of opponent No. 3. The effect of the 
Prant Officer’s order, therefore, was that the order of restoration of 10 survey 
numbers, which was made in favour of opponent No. 1 by the Mamlatdar, was 
reversed. From the aforesaid order of the Prant Officer, opponent No. 1 made 
an application to the Government of the State of Bombay and the Government, 
acting under s. 28 of the Tenancy Act of 1939, passed an order on February 5, 
1968, allowing the application of opponent No. 1, reversing the order of the 
Prant Officer and directing that the possession of the three lands, with which 
we are concerned in this application, be restored to opponent No. 1. It is 
from this order, as I have mentioned in the earlier part of this judgment, that 
the petitioners have come to this Court under art. 227 of the Constitution. 
Now, the learned advocate Mr. Limaye, appearing for the petitioners, has 
raised only one point in this application, and the point is an important point. 
Mr. Limaye contends that Government had no jurisdiction under s. 28 of the 
“Bombay Tenancy Act of 1939 to revise an order made by the Mamlatdar under 
subs. (2), or by the Collector in appeal under subs. (3), of s. 24 of the Act. 
Mr. Limaye says that upon a proper construction of `s. 28 of the Tenancy Act 
of 1939, it would appear that the jurisdiction which the Legislature confer- 
red upon the Goverument under that section was of an entirely administrative 
or executive character. Now s. 28 of the Tenancy Act of 1939 provides :— 

“ Except in cases provided in section 12, in all matters connnected with this Act, the 
Provincial Government shall have and exercise the same authority and control over 
the Collectors and Mamlatdars as they have and exercise over them in the general and 
revenue administration.” 

Mr. Limaye contends that this language of s. 28, which is plain and admits of 
no ambiguity, clearly shows that the control, which the Legislature intended 
the Government to exercise over the Collectors and Mamlatdars, was of the 
same character as the vontrol, which the Government exercises over these 
officers in matters of general and revenue administration. Mr. Limaye says 
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that the distinction between the judicial administration on the one hand and 
the general and revenue administration on the other hand is patently clear: 
and, therefore, when s. 28 expressly referred to the exercise by the Provincial 
Government of the same control and authority over the Collectors and Mam- 
latdars, which the Government exercises in general and revenue administra- 
tion, the Legislature intended to lay down that in matters affecting judieial 
administration the Government shall not interfere with the orders made by 
the Collectors and Mamlatdars. In support of this contention, Mr. Limaye has 
referred us to a decision of a division bench of this Court in Ratanchand On- 
kardas Meher v. Hart Jayaram Khadke.’ In that application also an order 
made by the Government of Bombay, which was purported to have been made 
under s. 28 of the Tenancy Act of 1939, was challenged. In that case, the 
landlord made an application on December 9, 1948, to eject his tenant. While 
that application, which was made under the Act of 1939, was pending, the 
Act of 1948 came into force. The Mamlatdar directed the tenant to restore 
possession of the land to the landlord. From that order of the Mamlatdar 
the tenant went in appeal to the Collector. The Collector confirmed the order 
of the Mamlatdar. Thereupon the tenant went in revision before the Revenue 
Tribunal and the Revenue Tribunal held that it had no jurisdiction to enter- 
tain the application and expressed an opinion that the Government of the State 
was empowered under s. 28 of the Tenancy Act of 1939 to revise the orders 
of the Courts below. It may be noted that in the present case also the Bombay 
Revenue Tribunal, by an order passed by them on July 15, 1955, held that 
they had no jurisdiction under the Act of 1939 to interfere with the order 
made by the Prant Officer in appeal under sub-s. (3) of s. 24 of the said Act. 
To revert to the case which was considered in Ratanchand Onkardas Meher v, 
Hari Jayaram Khadke, the tenant feeling aggrieved by the order of the Reve- 
nue Tribunal made an application to the Government, requesting the Govern- | 
ment to set aside the order of the Mamlatdar, which was confirmed in appeal 
by the Collector. In that case, the learned Chief Justice delivering the Jude: 
mens of the Bench observed :— 

ONO uele Gedlax sean. ha Miah Sante i Ge. bese Gat eS 

flat. The decision of the Collector in appeal was a judicial order and that order can 
only be corrected judicially. We do not read s. 28 to confer upon the Government a 
power to correct a decision of the Collector judicially. That section only empowers 
the Government administratively and the present order of the Government is not in 
the exercise of their power to control the Collector or the Mamlatdar administratively 
but is in the exercise of their power to correct the Mamlatdar and the Collector judi- 
cially and no such power exists under the old Tenancy Act.” 
Relying upon these observations, Mr. Limaye for the petitioners contends that 
` im the present case also the Government of the State of Bombay had no power 
of judicial revision to correct the orders of the Mamlatdar and the Collector, 
which orders had the character of judicial orders. It may be noted that while 
deciding Ratanchand Onkardas v. Hart Jayaram, the High Court had refer- 
red to its earlier decision,in Purshottam Nathu Mali v. The State of Bombay?. 
In that case also the Tribunal had held that it had no jurisdiction to entertain 
the revisional application and thereafter the Government had passed an order 
setting aside the appellate order of the Collector. In that case also it was 
held by the High Court that Government could not by an executive fiat inter- 
fere with the judicial decision arrived at by the Tribunal. Mr. Limaye relies 
upon that decision also, namely, the decision of this Court in Purshottam Nathu 
Mali v. The State of Bombay. 

We have given an anxious thought to the above contention of Mr. Limaye, 
‘but we have felt constrained to reject the contention. The important section 
which falls to be considered and construed, while considering a. 28 of the Act 

1 (1952) Special Civil Application No. 1561 3 (1951) Special Civil A cation No 
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of 1989, is s. 24(4) of the said Act. Now, if we turn to s. 24(4) this is what 
the sub-section provides :— 

“Subject to the provisions of section 28, every order passed by the Mamlatdar under 
sub-section (2), unless modified or revised by the Collector on appeal under sub-section 
(3), and every order passed by the Collector under sub-section (3), shall be final” 
The langnage of this sub-section is perfectly clear. There is no ambiguity 
about it. By enacting sub-s. (4) of s. 24 the Legislature expressly made every 
order of the Mafnlatdar made under sub-s. (2) of s. 24 and every appellate 
order of the Collector made under sub-s. (3) of the same section subject to the 
power of revision by Government under s. 28 of the Act. It is clear, in our 
view, that the power-which the Legislature conferred upon Gqvernment under 
s. 28 was a power to modify; annul and reverse any order made by the Mam- 
latdar under sub-s. (2) of a 24 or any order made by the Collector under sub- 
g. (3) of s. 24. Unless power of judicial revision was conferred upon the State 
Government by s. 28 there could possibly arise no question of an order of 
Government made under s. 28 affecting the finality of the orders of the Mam- 
latdars and the Collectors passed under sub-ss. (2) and (3) respectively of 
s. 24. Sub-section (4) of s. 24 expressly speaks of the finality of the orders 
of the Mamlatdars and the Collectors subject to the provisions of s. 28. The 
important words in subs. (4) are ‘‘subject to the provisions of s. 28, every 
order passed by the Mamlatdar...and every order passed by the Collector... 
shall be final.” Now, the word ‘final’ is not defined in the Tenancy Act of 
1939. Therefore, in order to ascertain what the Legislature meant when they 
used the word ‘final’ in sub-s. (4) of s. 24, we must turn to the provisions of 
s. 2(13) of the Tenancy Act of 1939, Section 2(13) provides :— 

“Words and expressions used tn this Act but not defined shall have the meaning 

assigned to them in the Bombay Land Revenue Code, 1879.” 
It is clear, therefore, that in order to understand what the Legislature meant 
when they used the word ‘final’ in s. 24(4), the finality being subject to the 
provisions of s. 28, we must turn to the provisions of ss. 212 and 211 of the 
Bombay Land Revenue Code. Section 212 provides :— 

“Whenever in this Act it is declared that a decision or order shall be final, such 
expreasion shall be deamed to mean that no appeal lies from such decision or order. 

The State Government alone shall be competent to modify, annul or reverse any 

such decision or order under the provisions of the last preceding section.” 
It is clear, therefore, upon the reading of s. 212 of the Bombay Land Revenue 
Code and s. 24(4) of the Tenancy Act of 1939 that the orders passed by the 
Mamlatdarg and Collectors under sub-ss. (2) and {3) respectively of s. 24 shall 
be final subject to the power of Government to modify them, annul them or 
reverse them. Now, under what circumstances the Government will exercise 
its power to modify, annul or reverse the orders of the Mamlatdars and Col- 
lectors is made clear by s. 211 of the Bombay Land Revenue Code. Section 211 
provides :-— h 

“The State Government and any revenue officer, not iInferlor m rank to an Assist- 
ant or Deputy Collector or a Superintendent of Survey, in their respective departments, 
may call for and examine the record of any inquiry or the proceedings of any subordi~ 
nate revenue officer, for the purpose of satisfying Itself or himself, as the case may 
be, as to the legality or propriety of any decision or order passed, and as to the regu- 
larity of the proceedings of such officer.” 

There is, therefore, no doubt upon the reading together of sa. 211 and 212 of 
the Bombay Land Revenue Code that the Legislature has conferred power 
upon the Government to examine the legality or the propriety or the regularity 
of the proceedings of any revenue officer not inferior in rank to an Assistant 
or Deputy Collector. In this particular case, the Government examined the 
propriety and regularity of the order of the Prant Officer, an officer not below 
the rank of an Assistant or Deputy Collector. In our view, reading ss. 211 
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and 212 of the Bombay Land Revenue Code with s. 24(4) and s. 28 of the 
Tenancy Act, it was competent to Government to do so. 

It is true that in Ratanchand Onkardas Meher v. Hari Jayaram Khadke 
and in Purshotiam Nathu Mals v. The State of Bombay the view taken by 
thia Court was that the decision of the Collector in appeal under sub- 
s. (3) of s. 24 of the Act of 1939 was a judicial order and it could not 
be interfered with administratively or by an executive flat by Government under 
s. 28 of the Act. With very great respect, it may be stated that the provi- 
sions of s. 24(€) of the Tenancy Act of 1939 do not appear to have been brought 
to the notice of the Court in those Special Civil Applications. It is sub-s. (4) 
of s. 24 which makes the Mamlatdar’s orders and the Collector’s orders, pass- 
ed under sub-as: (2) and (3) respectively of that, section, subject to the provi- 
sions of s. 28. Sub-section (#) of s. 24 does not confer absolute finality upon 
those orders.. The finality of these ordera depends upon what Government 
might do in the exercise of the power conferred upon them under s. 28. This 
aspect of the- case, with great respect, does not appear to have been brought 
to the notice of the Court in Ratanchand Onkardas Meher v. Hari Jayaram 
Khadke and Purshotiam Nathu Malt v. The State of Bombay. 

At this stage it might be pointed out that in the case of Parvatibai Utamlal 
v. Rupa Keshav? also it was observed bye a Division Bench of this Court 
(p. 664) :— É 

“...Taking now the provisions of the Bombay Tenancy Act relevant to the question 
referred to us, the provision in section 28 that ‘In all matters connected with the Act, 
the Provincial Government shall have and exercise the same authority and control over 
the Collectors and Mamlatdars as they have and exercise over them in the general and 
revenue administration’ clearly indicates, in my opinion, that an order made by the 
Collector under s. 24 of the said Act is subject to the revisional jurladiction not of thik 
Court, but of the Provincial Government.” 

These observations also do not appear to have been brought to the notice of 
this. Court in Ratanchand Onkardas Meher v. Hari Jayaram Khadke and 
Purshottam Nathu Mali v. The State of Bombay. 

Again with great respect, the scheme of the Tenancy Act of 1939 does not 
appear to have been brought to the notice of the Court in those Special Civil 
Applications. There are several sections in the Act of 1939 which lead us to 
the conclusion that the jurisdiction, which was conferred by the Legislature 
upon the Government under s. 28, was jurisdiction of a revisional character 
and not a mere administrative or executive jurisdiction. Section 2A(2) pro- 
vides that where an application under sub-s. (1) of that section has been made 
and the Mamlatdar refuses to make a declaration which is prayed for and 
where the Mamlatdar’s decision is not set aside by the Collector in appeal 
under sub-s. (3) of s. 13 or by the Provincial Government under s. 28, the 
person concerned shall be deemed to be a tenant for the purposes of the Act. 
‘When the Legislature enacted s. 2A, it clearly intended that the Mamlatdar’s 
decision under sub-s. (1) of that section could be judicially revised either by 
the Collector in appeal under s. 13(3) or by the Provincial Government under 
s. 28. Then again, s. 3A(2) provides that where an application under sub- 
s. (1) of that section has been made by the person concerned and where the 
Mamlatdar refuses to make a declaration sought by him and where the Mam- 
latdar’s decision is not set aside by the Collector in appeal under sub-s. (3) 
of s. 13 or by the Provincial Government under s. 28, the said person shall 
be deemed to be a protected tenant for the purposes of the Act and his righta 
as such protected tenant shall be recorded in the Record of Rights. Here 
again, the language used by the Legislature in subs. (2) of s. 3A would show 
that the decision of a Mamlatdar under sub-s. (1) of that section, which deci- 
sion has undoubtedly a judicial character about it, could be revised either by 
the Collector in appeal under s. 18(3) or by the Provincial Government under 
s. 28. Sub-section (2) of s. 8A deals with an important question of the rights 
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of a protected tenant and it is clear that the Legislature intended by this sub- 
section that in pursuance of the power conferred by the Legislature upon 
Government under s. 28 the Government could interfere with the decision of 
the Mamlatdar even upon such an important point as the point affecting the 
tenancy rights: Then again, there is sub-s. (#) of s. 13 which provides that the 
order of the Mamlatdar made under sub-s. (2) of that section shall, subject 
to &n appeal to the Collector under sub-s. (3) of the same section and the 
provisions of s. 28, be final. The order of the Collector also shall, subject to 
the provisions of s. 28, be final. It is not disputed, and indeed it cannot be 
disputed, that the order made by the Mamlatdar under subs. (2) of s. 13 and 
the order made by the Collector under sub-s. (3) of s. 13 possess judicial cha- 
racter and, therefore, when the Legislature provided by sub-s. (4) of s. 13 
that these orders could be interfered with by the Government under s. 28, it 
is clear that the Legislature intended to confer upon the Government powers 
of judicial revision of the orders of the Mamlatdar and the Collector. It is no 
doubt true that in Ratanchand Onkardas Meher v. Hari Jayaram Khadke 
a reference to s. 13(4) of the Act of 1939 was made. But the attention of 
the Court does not appear to have been invited to the effect of s. 28 upon the 
subject of the finality of the orders of the Mamlatdar and Collector. The 
relevant observation which was made by this Court in that case was this :— 
“When we turn to the old Tenancy Act, 1939, an appeal was provided by sub-s. (3) 
of s. 13 to the Collector from a decision of the Mamlatdar and that decision became final 
under sub-s. (4).” 
It is true that sub-s. (4) conferred finality upon the Collector’s decision, but 
the Court’s attention does not seam to have been invited to the fact that the 
gaid finality was subject to the provisions of s. 28. 


Then, again, if we turn to sub-s. (3) of s. 18, the sub-section provides that 
if within the specified period of three months the tenant gives a written inti. 
mation to his Jandlord that he is willing to purchase the site, the landlord 
shall apply to the Mamlatdar for the determination of the value of the site. 
Upon receipt of the said application from the landlord, the Mamlatdar shal) 

ive a notice to the tenant and shall hold a formal enquiry for the purpose of 

etermining the value of the site. The sub-section provides that the deter- 
mination so made by the Mamlatdar of the amount of the value of the site shall 
be final; subject to the provisions of s. 28. Then, there is sub-s. (4) of s. 18 
and this sub-section provides that if the tenant fails to intimate his willingnesa 
to purchase the site within the specified time to his landlord or if he fails to 
deposit the amount of the value of the site as determined by the Mamlatdar, 
the tenant shall be deemed to have relinquished his right of first option to pur- 
chase the site and the landlord shall, in that event, be entitled to evict the 
tenant on payment of such compensation for the value of the structure of such 
dwelling house as may be determined by the Mamlatdar after holding an en- 
quiry in the manner provided in subs. (3). Once, again, the Legislature pro- 
` vided by enacting sub-s. (€) of s. 18, that the decision of the Mamlatdar as 
regards the amount of compensation payable by the landlord under sub-s. (3) 
shall be final, subject to the provisions of s. 28. It is, therefore, clear that the 
Legislature, while enacting sub-ss. (3) and (4) of s. 18, conferred upon the 
Government a power of judicial revision under s. 28 over the orders made by the 
Mamlatdar under sub-ss. (3) and (4) of s. 18. Then there is sub-s. (3) of s. 19, 
which provides that the order made by the Mamlatdar under sub-. (1) of s. 19 
shall be final subject to an appeal to the Collector under sub-s. (2) of that sec- 
tion and also subject to the provisions of s. 28. Now, sub-s. (1) of s. 19 provides 
that if a protected tenant or any other tenant has planted trees on the land, he 
shall be entitled to the produce and the wood of those trees during the conti- 
nuance of his tenancy and shall on the termination of such tenancy be entitled 
to such compensation for those trees as may be determined by the Mamlatdar 
after holding an enquiry, Sub-section (3) of s. 19 says that the order made by 
the Mamlatdar under sub-s. (1) shall, subject to an appeal to the Collector under 
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sub-s. (2) and the provisions of s. 28, be final. Then there is sub-s. (4) of s. 19, 
which provides that the order of the Collector made under sub-s. (2) of s. 19, 
namely, the appellate order, shall, subject to the provisions of s. 28, be also final. 
All these provisions which are enacted by the Legislature in the Act of 1939 
furnish clear evidence that the intention of the Legislature was to confer powers 
of judicial revision upon the Government under s. 28, pursuant to which the 
Government could modify, annul or reverse an order made by the Mamlatiar 
initially or by the Collector in appeal. 

Even upon the assumption that the powers conferred upon the Government 
under s. 28 are merely administrative or executive powers and not powers of 
judicial revision of the orders of the Mamlatdars and the Collectors, even so 
the Legislature in terms has made the Mamlatdars’ orders and the "Collectora’ 
orders subject to the power of revision conferred upon the Government to 
modify those orders, annul them or reverse them. The word ‘final’ which oc- 
curs in subs. (4) of s. 24 has the same meaning as is assigned to the word 
‘final’ in the Land Revenue Code, as this word is not defined in the Tenancy 
Act itself. There is no doubt that under the provisions of the Land Revenue 
Code the State Government has power to examine the legality or the propriety 
or the regularity of the proceedings held by an officer subordinate to the Gov- 
ernment and in the exercise of that power the Government has jurisdiction to 
modify, annul or reverse the orders made by its subordinate officers. There- 
fore, there is no doubt that by enacting s. 28 of the Tenancy Act of 1989, the 
Legislature conferred powers upon Government, pursuant to which powers 
the Government could revise the orders made by the Mamlatdars and the Col. 
lectors under sub-ss. (2) and (3) respectively of s. 24. 

The learned advocate, Mr. Limaye, appearing for the petitioners has invited. 
our attention to the provisions of sub-s. (5) of s. 24. This sub-section says :— 

“Every order passed by the Mamlatdar under sub-section (2) and every order pase- 
ed by the Collector under sub-section (3) shall be deemed to be a decree of a civil Court 
and shall be executable as such.” 

Mr. Limaye says that the order passed by the Prant Officer under subs. (3) 
of s. 24 having the effect of a decree, it would not be competent to Government 
under s. 28 to modify or set aside that order. We are unable to accept this 
contention of Mr. Limaye. AN that subg. (5) of s. 24 does is to create a legal 
fiction for the purpose of execution of an order made by the Mamlatdar under 
gub-s. (2) of s. 24 or by the Collector under sub-s. (3) of s. 24. The legal 
fiction created is that for the purpose of execution, and for no other purpose, 
the order made by the Mamlatdar under subs. (2) and the order made by the 
Collector under sub-s. (3) of s. 24 shall be treated as though such orders were 
decrees of a civil Court. In any view of the matter, the language of subs. (4) 
of s. 24, which is absolutely clear, leaves no doubt that the Mamlatdar’s order 
under sub-s. (2), and the Collector’s order in appeal under subs. (3), of s. 24 
are given finality, subject to the power of Government to revise them under. 
s. 28. That being so, we see no substance in the contention of Mr. Limaye 
that because the Mamlatdar’s order and the Prant Officer’s order are to be 
treated as decrees for the purpose of execution, Government would have no 
power to set them aside or modify them under s. 28. 

It may be noted that in this case no challenge on merits is made by the 
petitioners to the order made by the Prant Officer. So far as the point of law 
is concerned, for the reasons stated above, we are unable to accept Mr. Limaye’s 
contention. . 

The result, therefore, is that the application fails and is rejected. We make 


no order as to costs. 
Application rejected. 


> 
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Before Mr. Justice Vyas and Mr. Justice Tambe. 
HASANBHAI ADAMBHAI MALVAT v. ADAMBHAI MALKA TALAT.* 

Bombay Tenancy and Agricultural Lends Act (Bom. LXVII of 1948), Secs. 31A(b), 31B(1), 
34(1) and (5)—Land cultivated by landlord less than ceiling area prescribed under 
Act—Whether lendlord to make up his ceiling- crea, can recover possession of more 
ethan half area of lend leased to his tenant—Applicability of s. 31B(1) where landlord 
bases his claim under s. 34(1). 

Section 81B(1) of the Bombay Tenancy and Agricultural Lands Act, 148, is an 
independent provision which stands by itself and controls s. SIA(b) of the Act; ft is 
not subject to the provisions of s. S1A(b). Therefore, if the land cultivated by the 
landlord personally is less than the ceiling area prescribed for that land under the 
Act, the landlord cannot, in order to make up his ceiling area, recover posseasion af 
more than half the area of the land leased out to his tenant. 

X Section 31 of the Bombay Tenancy and Agricultural Lands Act, 1948, has nothing 
to do with a case where a landlord claims to recover possession of his land from the 
tenant upon the ground that the tenant has got in his possession lands in excess of 
the ceiling area. Therefore, where a landlord bases his claim upon the ground stated 
in s 34(1) of the Act, the provisions of s. 31B(1) will not apply. 


Tue facte appear in the judgment. 


Y. M. Limaye, for the petitioner. 
M. Omar and B. G. Pradhan, for opponent No. 1. 


Vyas J. This is an application under art. 227 of the Constitution of India 
and it raises a question of construction of s. 81A(b), s. 81B(1) and s. 34(1) 
and (5) of the Tenancy Act. The petitioner Hasanbhai Adambhai Malvat has 
prayed for the setting aside of an order made by the Bombay Revenue Tribunal 
on March 25, 1958, by which order the Tribunal confirmed an order made by 
the Assistant Collector on December 9, 1957. By the aforesaid order dated 
December 9, 1957, the Assistant Collector dismissed the appeal of the present 
petitioner from an order made by the Tenancy Mahalkari on August 5, 1957. 
The circumstances which have given rise to this application may now be briefly 
stated. 

The petitioner is the landlord. He is the owner of 8. No. 2088 of Dhanduka, 
District Ahmedabad. The land comprising 8. No. 2038 admeasures 40 acres. 
Out of this land, the petitioner himself is personally cultivating 20 acres and 
the remaining 20 acres of land has been leased out by the petitioner to opponent 
No. 1. The petitioner contends that he is not holding any other land except 
the above land. Now, under the provisions of s. 5(1)(a) of the Bombay 
Tenancy and Agricultural Lands Act, 1948, the ceiling area of Jirayat land 
is 48 acres. The petitioner says that as he is personally cultivating only 20 
acres of land, he is in possession of land which is less than the ceiling area. 
The petitioner also says that opponent No. 1 is in possession of not only 20 
acres of land leased out to him by the petitioner, but he is also in possession of 
other lands which have been leased out to him by other landlords. It is the 
petitioner’s case that opponent No. 1 is cultivating 64 acres and 27 gunthas of 
land and, therefore, he is in possession of land in excess of the ceiling area. I 
have already mentioned above that the ceiling area of Jirayat land is 48 acres. 
The petitioner-landlord, in the above-mentioned circumstances, filed Tenancy 
Suit No. 3 of 1957 in the Court of the Tenancy Mahalkari, Dhanduka, to re- 
cover possession of 20 acres of his land from opponent No. 1 upon the ground 
that he required it bena fide for personal cultivation and also upon the ground 
that the tenarit was in possession of 64 acres and 27 gunthas of land which was 
in excess of the ceiling area. So far as the petitioner’s case that he required 
20 acres of his land from opponent No. 1 bona fide for personal cultivation is 
concerned, his contention is that his incomé from the 20 a¢res of land of which 
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he is in possession and which he is personally cultivating is about Re. 1,400 
to Rs. 1,600 per year. His case is that the probable income of the other 20 
acres of his land which.is in possession of opponent No. 1 is about Ra. 2,000 
to Rs. 2,500 per year. So far as the petitioner’s requirement of the 20 acres 
of his land which is in possession of opponent No. 1 upon the ground of bena 
fide need for personal cultivation is concerned, he contends that he is entitled 
to recover possession of all the 20 acres of his land which is being cultivdted 
by opponent No. 1. He next says that the income of the said 20 acres of land, 
which is being cultivated by opponent No. 1, being the principal source of 
income for his maintenance, he is entitled to recover possession of all the 20 
acres of land from opponent No. 1. 


In the Tenancy Case No. 3 of 1957 filed by the petitioner the Mahalkari held 
by an order made by him on August 5, 1957, that so far as the petitioner’s 
case of bona fide requirement of the land for personal cultivation was con- 
cerned, he was entitled to recover possession, not of all the 20 acres of his land 
which was being cultivated by opponent No. J, but only half of the said 20 
acres, namely, only 10 acres of that land. The Mahalkari next held that the 
income from the said 10 acres of land, to the possession of which the petitioner- 
landlord would be ‘entitled, was only about, Rs. 1,000 to Rs. 1,200 per year. 
That being so, said the Mahalkari, that income was not the principal source 
of the petitioner’ g income for his maintenance. Consistently with this view of 
the matter which the Mahalkari took, he rejected the petitioner’s application 
No. 8 of 1957 for recovering possession of the lands leased out by him to 
opponent No.1. It may be noted that although the petitioner’s application for 
recovering possession of the land from opponent No. 1 was based upon two 
grounds: (1) that he bona fide required possession of this land for personal 
cultivation, and (2) that the total land in possession of the tenant was in ex- 
cess of the ceiling area, the Mahalkari decided the application, having regard 
to the first ground only and did not deal with the second ground at all. In 
other words, the Mahalkari did not go into the question whether the petitioner 
was entitled to recover possession of the 20 acres of land from his tenant upon 
the giound that the tenant had got in his possession 64 acres and 27 gunthas, 
which was more than the ceiling area. 


From the aforesaid order of the Mahalkari made by him on August 5, 1957, 
the petitioner-landlord went in appeal to the Assistant Collector, Dholka Prant. 
By an order dated December 9, 1957, the Assistant Collector dismissed the 
appeal. He accepted the finding of the Mahalkari that so far as the peti- 
tioner’s case of bona fide requirement of this land for personal cultivation was 
concerned, he was entitled only to recover possession of 10 out of the 20 acres, 
provided the income from the said 10 acres was the landlord’s principal source 
of income for his maintenance. The Assistant Collector further accepted the 
finding of the Mahalkari that the income from the 10 out of the 20 acres of 
land which was in poaseasion of the tenant would not be the landlord’s principal 
source of income for his maintenance. So far as the landlord’s case under 
s. 34 of the Act was concerned, namely, the case that he was entitled to recover 
possession of 20 acres of his land from the tenant upon the ground that the 
tenant had got in his possession in all 64 acres and 27 gunthas, i.e., more than 
the ceiling area, the Assistant Collector took the view that it was irrelevant to 
go into that aspect of the case. According to the Assistant Collector, it did 
not matter whether the tenant was in possession of land less than the ceiling 
area or more than the ceiling area. The Assistant Collector took the view that 
even if the tenant had got in his possession land much more than the ceiling 
area, even so the landlord would be entitled to recover possession of only half 
the lands leased ont by him to the tenant. In other words, the view which 
the Assistant Collector took was that s. 31B(1) governed s. 81A(b) and 
B. 84(1) of the Act. Consistently with this view of the matter which the Assistant 
Collector took, he dismissed the landlord’s appeal anq confirmed the Mahalkari’s 
order. Upon the landlord going in revision before the Reyenue Tribunal, the 
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Tribunal, on March 25, 1958, rejected the revisional application. The Tribunal 
accepted the view of the Assistant Collector that s; 31B(1) controlled s. 31A (b). 
In other words, the Tribunal also took the view that even if the land cultivated 
by the landlord personally was less than the ceiling area, the landlord would, 
in no case, where he claimed to recover possession of the land from the tenant 
upon the ground of bona fide requirement of the land for personal cultivation, 
be antitled to recover possession of more than half the area of the land leased 
out to the tenant. Although the Tribunal concurred with the view of the 
Assistant Collector that s. 81B(1) controlled s. 81A(b), it disagreed with the 
view of the Assistant Collector that s. 81B(1) also controlled s. 34, sub-ss. (1) 
and (5). The view which the Tribunal took was that the right to recover 
possession of the land leased out to the tenant which the landlord has under 
8. 84 of the Act is quite independent of the right which he has in a case in 
which the claim to recover possession is made upon the ground of bona fide 
requirement of the land for personal cultivation. As the matter had not been 
investigated by tHe Mahalkari in the light of the remedy available to the land- 
lord under s. 34, sub-ss. (1) and (5), the Tribunal ordered the case to be re- 
manded back to the Mahalkari. The pertinent observations of the Tribunal in 
this context are: 

“We have, therefore, to say that unless the first question of fact is settled (the 

Tribunal was referring to the question whether in point of fact the tenant was in pos- 
session of land in excess of the ceiling area) it would not be proper to settle the ques- 
tlon which arises about the interpretation and effect of sub-s. (5) of s. 34 We are, 
therefore, constrained to remand the case back to the Tenancy Court to consider the 
question whether the applicant proved that the tenant held lands in excess of the cefling 
area and then to consider the question whether the applicant landlord got an absolute 
right by virtue of s 34.” 
In other words, the cage was remanded to the Tenancy Court for deciding the 
question of fact whether the tenant was in possession of lands in: excess of 
the ceiling area and then to dispose of the case in accordance with law. It is 
from this order of the Tribunal dated March 25, 1958, that the landlord has 
come to this Court under art. 227 of the Constitution. 

Now, the point which Mr. Limaye for the petitioner-landlord has raised be- 
fore us is whether s. 31B(1) of the Tenancy Act controls or is subject to 
8. 31A(6) of the Act. Mr. Limaye says that when a landlord claims to recover 
possession of his land leased out to the tenant upon the ground that he bona fide 
requires the land for personal cultivation, if he proves that the land cultivated 
by him personally is less than the ceiling area, he shall be entitled to recover 
possession of so much of his land leased,to the tenant as will be sufficient to 
enlarge the area in his possession to the extent of a ceiling area. In other 
words, Mr. Limaye’s contention is that the provisions of s. 31A(b) control the 
provisions of s. 81B(1). We have considered Mr. Limaye’s contention, but 
are unable to accept it. In our view, the position which Mr. Limaye is con- 
tending for is opposed to the language of s. 31B(1) which is clear and admits 
of no equivocation. Section 31B(1) deals with the right, which a landlord has 
under the Act, to recover possession of his land leased ont to the tenant in a 
case where he bases the claim to recover possession upon the ground of his 
bona fide requirement of the said land for personal cultivation. If we turn to 
gB. 29(2), the sub-section provides: 

“No landlord shall obtain possession of any land or dwelling house held by a tenant 
except under an order of the Mamlatdar. For obtaining such order he shall make an 
application in the prescribed form and within a period of two years from the date on 
which the right to obtain posseesion of the land or dwelling house, as the case may be, 
is deemed to have accrued to him” | 
Then there is sub-s. (3) of s. 29, which ‘provides: 

“On recetpt of applica under sub-section (1) or (2) the Mamlatder shall, after 
holding- an inquiry, pass order thereon as he deems fit.” 

L.R.—I7 
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At the foot of sub-s. (3) there is a proviso and the proviso gays: 

“Provided that where an application under sub-section (2) is made by a landlord 

in pursuance of the right conferred on him under section 31, the Mamlatdar shall first 
decide, as preliminary issues, whether the conditions specified in clauses (c) and (d) 
of section SLA and sub-sections (2) and (3) of section 31B are satisfied. If the Mamlat- 
dar finds that any of the said conditions is not satisfied, he shall reject the application 
forthwith.” 
It is, therefore, clear that where a landlord claims to recover possession of the 
land leased-by him to the tenant upon the ground of bona fide requirement of 
the said land for cultivating it personally, the statute has conferred a right 
upon him under sub-s. (2) of s. 29 to make an application to the Mamlatdar to 
recover posseasion of the land, and if he does make such an application, then 
a question arises under cls. (c) and (d) of s. 381A for consideration whether 
the income by the cultivation of the land, of which the landlord is entitled to 
take possession, would be the principal source of income for-his maintenance 
and whether the land leased out stands in the Record of Rights or any public 
record or similar revenue record on January 1, 1952, and thereafter during 
the period between the said date-and the appointed day in the name of the 
landlord himself, or in the name of his ancestors, or if the landlord is a mem- 
ber of a joint family, in the name of a member of such family. Section 31B(1) 
clearly provides that in no case where a tenancy is terminated upon the ground 
that a landlord claiming to recover possession of his land requires the posses- 
sion of his land back from his tenant for bona fide personal cultiva- 
tion, shall the landlord be entitled to recover more than half the area 
of the land leased out to the tenant. Im our view, s. S3IB(1) is an 
independent provision which stands by itself and controls s. 31A(b). It 
is not subject to the provisions of s. 81A(b). The Courts below were, there- 
fore, right in holding that the petitioner-landlord, in so far as he claimed to 
recover possession of the land leased out by him to the tenant on the ground 
of bona fide requirement of the land for personal cultivation, was not entitled 
to obtain possession of anything more than 10 acres ont of the 20 acres of 
land leased out by him to his tenant, opponent No. 1. Under cl. (6) of s. 314, 
the right of a landlord to terminate the tenancy on the ground of cultivating 
the land personally under s. 81 is subject to a condition that the income by 
the cultivation of the land, of which the landlord is entitled to take possession, 
is the principal source of income for his maintenance. Therefore, in this 
case it became necessary to determine whether the income from 10 out of the 
20 acres of land leased ont by the petitioner to opponent No. 1, of which the 
petitioner would be entitled to take possession under subs. (1) of s. 81B, was 
the princi source of the landlord’s income for his maintenance. On this 
point the finding of the Courts below is that the income from the 10 acres of 
land, which the landlord is entitled to recover back from his tenant, is not the 
principal source of his income for his maintenance. The finding is that the 
income from the aforesaid 10 acres of land is below Re. 1,400 per year, whereas 
the income from the 20 acres of land which are now in the possession of the land- 
lord is Ra. 1,400 to Rs. 1,600 per year. In view of this finding of fact the Courts 
below were right in coming to the conclusion that the landlord would not be 
entitled to recover possession of 10 out of 20 acres of land leased ont by him to 
his tenant upon the ground that he bona fide required that land for personal 
cultivation. - 

The next point which arises in this case is whether the provisions of s. 34, 
gub=s. (1) and (5), of the Act are subject to the provisions of s. 81B(1). In 
this connection, the Tribunal was right in holding that the remedy which a 
landlord has to recover possession of his land under sub-ss. (1) and (5) of 
s. 84 is a remedy independent of the remedy which he has if he wishes to 
terminate the tenancy of his tenant upon the ground that he requires the 
pogssesion of the land for bona fide personal cultivation. The opening words 
of s. 31B, namely, the words ‘In no case’’ are to be read with the words ‘‘a 
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tenancy shall be iderithinted under s. 31’’ and there is no doubt that the ques- 
tion of termination of tenancy under s. 31 would only arise where a landlord 
requires possession of his land for bona fide personal cultivation or for any 
non-agricultural purpose. Section 31 has nothing to do with a case where a 
“landlord claims to recover possession of his land from the tenant upon the 
ground that the tenant has got in his pogsession lands in excess of the ceiling 
area. Therefore, where a landlord bases his claim upon the ground stated in 
sub-s. (1) of s. 84, the provisions of s. 81B(1) would have no application. 
Now, if we turn to the application made by the landlord im this case it would 
appear that he made his claim to recover possession of the land from his tenant 
on two grounds, one under sub-s. (1) of s. 81 and the next under sub-s. (1) of 
_8. 34. The landlord stated in that application that he wanted the possession 
of his land, because he bona fide required it for personal cultivation and he 
also mentioned in terms that he wanted the land back from his tenant, because 
the tenant had got in his possession land in excess of the ceiling area. When 
a landlord claims to recover possession of his land from his tenant under sub- 
B. (1) of 8. 84, the question whether the income of the land, whose possession 
is required by the landlord, is or is not the principal source of income for his 
maintenance does not arise, and the only question of fact which would fall to 
be determined in that case would be whether the tenant was in possession of 
land in excess of the ceiling area. That being so, the Tribunal was right, in 
our view, in remanding the case to the Tenancy Court for recording a finding 
upon the point covered by sub-s. (1) of s. 34 of the Act. After the Mahalkari 
records his finding, if any party has a grievance against it, the remedy of 
such party is to go by way of an appeal to the Prant Officer against that find- 
ing; and if against the finding of the Prant Officer any party has got a griev- 
ance, the remedy of the said party is to approach the Revenue Tribunal by way 
of revision. If by the order of the Tribunal any party feels aggrieved, the 
remedy open to him would be a remedy under art. 227 of the Constitution. At 
the present moment, we do not know what the Mahalkari’s finding on the 
question covered by sub-s. (1) of s. 34 would be and we do not know what 
attitude the aggrieved party would adopt in respect of that finding. When 
the landlord’s claim under sub-s. (5) of s. 84 is finally decided, it would be 
open to the aggrieved party concerned to make a fresh application to this 
_ Court under art. 227 of the Constitution. 


_ In the result, we reject this application with costs. 
Application dismissed. 


Before Mr. Justice Vyas and Mr. Justice Tambe. 


BAI JAMNA v. BAI DHANT.*® 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 5(1), 4, 29, 
84, 4, 30, 3—Bombay Tenancy Act (Bom. XXIX of 1939), Sec. 23(1)(a) and (b)— 
Rights conferred on tenant under s. 5 as it stood before amending Act of 1956—Con- 
tractual tenancy for a period less than ten years whether under s. 5(1) extended to 
contractual tenancy of ten yeara—Tenancy rights of statutory tenant whether herit- 
able—Applicability of s. 29 where person in possession a trespasser. 

Section 5(1) of the Bombay Tenancy and Agricultural Lands Act, 1948 (as it stood 
before the amending Act XIII of 1956 came into force) prohibited tenancies of a 
period leas than ten years and created a statutory tenancy whose period could not 
be less than ten years. The section did not create an artificial fiction extending the 
contractual character of the tenancy from a period of less than ten years to a period 
of ten years. 

The tenancy rights of a statutory tenant under a. 5(1) of the Act are not heritable 
rights. 


“Decided, August 6/7, 1958. Special Civil AppHostian No. 1367 of 1986. 
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Eruch Bapasola v. Mirchandant', State of Bombay v. Virendra Motabhoy' and Dattu 
Narayan Patil v. Kitkul Popat Chaudhari’, referred to. . 

Section 29 of the Act has no application to a case where a person is unauthorisedly 
in possession of land. : 


Tus facts appear in the judgment. 


Rajan Patel, with 7 0O. Bhatt, for the petitioners. 
N. R. Oza, for respondent No. 1. 


Vyas J. This application which is made under art. 227 of the Constitution 
of India by the petitioners raises questions under s. 5 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, as it stood before the amending Act XOT- 
of 1956 came into force on August 1, 1956. What are the rights conferred 
on a tenant under s. 5? Is he a statutory tenant or a contractual tenant? Are 
these rights (tenancy rights under s. 5) heritable? These are the questions 
which fall to be determined in this application and they arise in the followmg 
circumstances. 

The petitioners are the landlords of S. Nos. 108/8 and 198/38 situated at 
village Katargam, district Surat. Respondent No. 1, Bai Dhani, is the daughter 
of one Hari Lala. Hari Lala came on these lands as a tenant in the year 1954- 
55. It was a one year’s lease under which he came into occupation of the 
lands. Hari Lala died on September 14, 1955. Thereafter, the present peti- 
tioners made an application, being Tenancy Application No. 439 of 1955, under 
g. 29 of the Act for obtaining possession of the lands from Bai Dhani. The 
Mamlatdar.who heard the application came to the conclusion that Bai Dhani 
‘was a trespasser and he awarded possession of these lands to the present peti- 
tioners. On an appeal being made by Bai Dhani to the Prant Officer, the 
Prant Officer by an order made by him on April 15, 1956, held that the Mam- 
latdar had no jurisdiction to hear and decide the application No. 489 of 1955 
which was made by the present petitioners, as the proper remedy which the 
petitioners ought to have pursued was a remedy not under s. 29 of the Act, but 
under s. 84 of the Act. Consistently with this view of the matter which the 
Prant Officer took, he reversed the order of the Mamlatdar. Thereafter, on 
May 6, 1956, these petitioners made an application under s. 84 of the Act before 
the Assistant Collector, Surat. .By an order made by her on June 8, 1956, the. 
Assistant Collector held that Bai Dhani was a trespasser and she also awarded 
possession of these lands to the petitioners. From the order of the 
Collector, Bai Dhani went in revision before the Bombay Revenue Tribunal. 
The Revenue Tribunal by an order dated September 5, 1956, remanded the 
case to the Assistant Collector with a direction that the terms of tenancy of 
Hari Lala should be determined and further that it should be decided what 
rights did Hari Lala possess as a tenant and whether Bai Dhani, as the daughter 
of Hari Lala, was entitled to inherit the rights which Hari Lala had as a 
tenant. On remand the Assistant Collector by an order made by her on 
August 80, 1957, held that Hari Lala was a statutory tenant ofthese lands 
and that Bai Dhani, the daughter of Hari Lala, could not inherit the tenancy 
righta of her father. From this decision of the Assistant Collector, Bai Dhani 
went in revision before the Bombay Revenue Tribunal and the Revenue Tri- 
bunal, by an order made by it on January 20, 1958, allowed the revisional ap- 
plication of Bai Dhani. The Tribunal held that under B. 5 of the Act of 1948, 
as it stood before the amending Act XIII of 1956 came into force, the tenancy 
which Hari Lala enjoyed was a statutory tenancy, but the Tribunal held further 
that the rights of a statutory tenant were heritable rights and therefore 
Bai Dhani was entitled to continue to remain in possession of these lands. It is 
this view of the Bombay Revenue Tribunal which is challenged by the petitioners- 
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landlords in this application under art. 227 of the Constitution, their contention 
substantially being that the rights which a statutory tenant has i in respect of the 
lands enjoyed by him‘are not heritable rights. 


Now, it may be remembered that Hari Lala, the father of respondent No. 1 
Bgi Dhani, entered upon these lands in the year 1954-55 upon a lease which 
was a one year’s lease. That being so, the Act that would govern this case 
would be the Act of 1948, as it stood before its amendment. The Amending 
Act XIII of 1956 came into foree on August 1, 1956. Now the relevant section 
of the Act of 1948 which would apply to the facts of the present case would be 
s. 5, subs. (1). Sub-section (1) provides: 

“No tenancy of any land shall be for a period of less than ten years: 

Provided that at the end of the sald period and thereafter at the end of each period 

of ten years in succession, the tenancy shall, subject to the provisions of sub-sections 
(2) and (3), be deemed to be renewed for a further period of 10 years on the same 
terms and conditions notwithstanding any agreement to the contrary.” 
It is clear that the statute, the language of which admits of no ambiguity, 
created a tenancy whose period was not less than ten years. Whatever might 
be the terms of the contract of lease, the Act of 1948 which came into force 
on December 28, 1948, created a law that with effect from December 28, 1948, 
there shall not be any tenancy for less than ten years. The statute did not say 
that if a contractual tenancy was for a period less than ten years, the said 
contractual period would be deemed to be extended to ten years. It prohi- 
bited the creation of a tenancy for a period less than ten years. Clearly, 
therefore, by virtue of the statute, Hari Lala’s tenancy which was one year’s 
tenancy under the contract became a tenancy for ten years in conformity with 
the statute that was enacted with effect from December 28, 1948. Accordingly, 
in our view, the Courts below were right in recording a finding of fact that 
Hari Lala was a statutory tenant. It is this concurrent finding of fact which 
the learned advocate Mr. Rajani Patel for the petitioners seeks to support and 
he contends further that the rights of a statutory tenant are not heritable rights 
and, therefore, the landlords would be entitled to recover possession of these 
lands from Bai Dhani, the daughter of Hari Lala. It is the above-mentioned 
concurrent finding of fact of the Courts below which the learned advocate 
Mr. Oza, for respondent No. 1, seeks to challenge and he contends that Hari 
Lala was not a statutory tenant, but was a contractual tenant, and that the rights 
of contractual tenancy being heritable rights, Bai Dhani, the daughter of Hari 
Lala, would be entitled to continue to remain in possession of these lands. 


Now, upon a question whether the tenancy rights of a statutory tenant are 
heritable or not, it was held in Kruch Bapasola v. Mirchandans' that a statu- 
tory tenancy does got create a right in property. The learned Chief Justice 
delivering the judgment of the Bench in that case observed that a statutory 
tenancy was merely a personal right given by the statute. There is no doubt 
that although a statutory tenant remains in possession of the land and enjoys 
the land so long as he complies with the provisions of the statute, he has no 
estate or interest in the land as an ordinary tenant bas. It is undeniable that 
his right is purely a personal one, and, that being so, unless the statute express- 
ly authorises him to pass on that right to another person, the right must cease 
the moment he (the statutory tenant) parts with poasession of the land or dies. 
Also in The State of Bombay v. Virendra Motabhoy? it was held by this Court 
that a tenant, protected by a statute in the possession of demised premises, is a 
statutory tenant. It was observed that the right of such a tenant to remain 
in possession of the premises was @ personal right, and not a right which the 
tenant could -aign or deal with. The learned advocate Mr. Oza, appearing 
for respondent No. 1 Bai Dhani, contends that Hari Lala, the father of Bai 
Dhani, had a dual capacity: firstly, the capacity of a statutory tenant, the 
period ‘of the statutory. tenancy being not less than ten years, and, secondly, 
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the capacity of a contractual tenant, the period ef which tenancy, though the 
lease was initially a one year’s lease, was deemed to have been extended to ten 
years by virtue of a legal fiction. Mr. Oza says that thé contractual tenancy 
rights being heritable rights, Bai Dhani was entitled to continue to remain in’ 
possession of the lands. We are unable to accept the contention of Mr. Oxa. 
In our view, the extension of the period of contractual tenancy which would 
have been available under s. 28(1)(b) of the Act of 1939 is not available under 
s. 5(1) of the Act of 1948. The legal fiction of extension of the period of con- 
tractual tenancy was done away with when the Legislature enacted the Tenancy 
Act of 1948. Mr. Osa has invited our attention to a decision of this Court in 
Datiu Narayan Patil v. Kitkul Popat Chaudhari? in support of his contention 
that the period of the contractual tenancy, which initially was a one year’s 
period in this case, must be deemed to have been extended to ten years. Now, 
it is to be remembered that the case which came up for consideration in Datts 
Narayan Patil v. Kstkul Popat Ohaudhurt was a case under the Tenancy Act 
of 1939. In that case, the original period of the contractual tenancy was five 
years, and this Court held that by virtue of the legal fiction created by cl. (b) 
of s. 23(1) the period of the contractual tenancy was deemed to have been 
extended to ten years. Section 5(1) of the Act of 1948 does not create an 
artificial fiction extending the contractual character of the tenancy from a 
period of less than ten years to a period of ten years. Section 6(1) prohibits 
tenancies of period leas than ten years and creates a statutory tenancy whose 
period shall not be leas than ten years. Mr. Oma contends that s. 5(1), by 
providing that no tenancy of any land shall be for a period læs than ten 
years, extends the contractual character of a tenancy from a period less than 
ten years to a period of ten years. We have considered s. 28(1), ols. (a) and 
(b), of the Act of 1939 and have also given an anxious thought to the provi- 
sions of s. 5(1) of the, Act of 1948. In our view, the provisions of s. 23(1), 
cl. (a), of the Act of 1939 conferred upon every tenancy a statutory charac- 
ter of ten years’ tenancy and, be it noted, this provision was kept intact by 
s: 5(1) of the Act of 1948. The provisions of cl. (b) of s. 28(1) of the Act 
of 1989 which, by a legal fiction, extended the period of contractual tenancy 
to ten years were dropped—and doubtless purposely dropped—when the Act 
of 1948 was enacted. In other words, the Act of 1948 did away with the 
artificial fiction that was created by cl. (b) of subs. (1) of a, 23 of the Act of 
1989. Had the intention of the Legislature, while enacting the Tenancy Act of 
1948, been to preserve the legal fiction incorporated in cl. (b) of subs. (1) 
of s. 28 of the Act of 1939 and had the Legislature mtended to provide that 
a contractual tenancy, though in fact not for ten years, would be deemed to 
be one for ten years, they would have enacted, in s. 5 of the Act of 1948, a 
provision similar to the provision of cl. (b) of sub-s. (1) ef s. 23 of the Act 
of 1939. But they did not do so. We must, therefore, reject Mr. Oza’s con- 
tention that s. 5(1) of the Act of 1948 extends the contractual character of 
a tenancy from a period lees than ten years to a period of ten years. 

Mr. Oza has next invited our attention to s. 4 of the Act of 1948. Now 
s. 4 provides: 

“A person lawfully cultivating any land belonging to another person shall be deem- 
ed to be a tenant if such land is not cultivated personally by the owner and if such 
person is not— 

(a) a member of the owner's family, or : 

(b) a servant on wages payable in cash or kind but not in orop share or a hired 
labourer cultivating the land under the personal supervision of the owner’ or any mem- 
ber of the owner’s family, or . 

{c) a mortgagee in possession.” 

Mr. Oza contends that under the above-mentioned provisions of s. 4 of the 
Act his client Bai Dhani must be deemed to be a tenant, apart from being a 
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statutory tenant under a. 5(1) of the Act. We have considered Mr. Oxa’s 
contention, but we are not impr by it. It is no doubt true that s. 4 
does contain the expreasion ‘‘ be deemed to be a tenant’’, but the sec- 
tion does not that a person lawfully cultivating any land bélonging to 
another person be deemed to be a contractual tenant. When a person 
is tieemed to possess a certain character, it is clear that he in fact does not 
possess that character, but by a legal fiction that character is conferred upon 
him. In the present case, no question arises of Hari Lala being deemed to be 
a tenant, since, in fact, he was a statutory tenant under the provisions of 
sub-s. (1) of s. 5 of the Act. In these circumstances, a recourse to s. 4 of the 
Act would not assist Mr. Oxza’s client. 

The next contention of Mr. Oza is that the landlords’ application, which 
in this case was an application under s. 84 of the Act, was not maintainable. 
Mr. Oxa contends that the proper procedure for the landlords to follow was 
@ procedure under s. 29 of the Act and he says that the landlords should 
have applied before the Mamlatdar and not before the Assistant Collector. 
There is no force in the above contention of Mr. Oza. In a case where a 
person ig a trespasser and is sought to be evicted, the only section in the 
Tenancy Act which could be invoked is s. 84. Section 29 has no application 
to a case where a person is unauthorisedly in possession of land. Now, m 
this case, as I have stated above, there is no question of a contractual tenancy 
for ten years in favour of Hari Lala. Hari Lala’s rights under the contrac- 
tual tenancy under which he entered upon these lands came to an end upon 
the expiry of one year from the date upon which he went into occupation of 
the lands. Under sub-s. (1) of s. 5 of the Act of 1948 Hari Lala became a 
statutory tenant, the period of such statutory tenancy being ten years. But 
it is to be noted, and I have already stated the reasons for this conclusion, 
that the rights of a tenant who is a statutory tenant are not heritable rights. 
The right’ of a statutory tenant to remain in possession of the land is merely 
a personal right. It is a right conferred upon him by a statute; it is not a 
right in property and therefore such right does not devolve upon his heirs 
after his death. In view of these circumstances, Bai Dhani’s possession of 
the lands which are the subject-matter of this application, being’ possession 
as a trespasser, the only remedy which was available to the landlords for 
evicting Bai Dhani from the lands was the remedy under s. 84 of the Act. 
Apart from the fact that this contention of Mr. Oza has no substance on 
merits, it may be remembered that this point, viz, that s. 84 of the Act would 
not be attracted in this case, was not taken by Mr. Oza’s client before the 
Assistant’ Collector or even before the Revenue Tribunal. That being so, the 
landlords had no opportunity to meet*this point. Upon this ground’ also , 
this particular point raised by Mr. Oza deserves to fail. However, as I have 
Just stated, it even on merits. ° 

Next, Mr. Oza has invited our attention to s. 40 which was introduced into 
the statute book by the Amending Act XIII of 1956. Section 40, sub-s. (1) 
provides: , 

“Where a tenant (other than a permanent tenant) dies, the landlord shall’ be deemed 
to have continued the tenant on the same terms and conditions on which such tenant 
was holding it at the time of his death, to such heir or heirs of the deceased tenant as 
may be willing to continue the tenancy.” , 
Relying upon this section, Mr. Oza contends that the petitioners-landlords shall 
be deemed to have continued the tenancy in favour of Bai Dhani, the heir of 
Hari Lala, on the same terms and conditions upon which Hari Lala was holding 
the Jands at the time of his death. We have carefully considered this conten- 
tion also, but we have felt constrained to reject it.. It is to be noted that s.-40 
on which reliance is placed by Mr. Oxe was not on the statute book when Hari 
Lala died. Hari Lala died on September 14, 1955, and the section was intro- 
duced into the statute k on August 1, 1956. That being so, the provisions 
of this section would not be applicable to the facts of the present case. Mr. Oxa 
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contends, however, that the provisions of s. 40 of the Act must be given 
a retrospective effect and, says Mr. Oza, if the provisions are retrospectively 
applied, Bai Dhani must get the benefit thereof. In support of the contention 
that the provisions of s. 40 must be retrospectively applied, Mr. Oza has invited 
our attention to a decision of this Court in Parwatibai Vasudeo v. Shridhar.* 
The question which came up for consideration in that case was about the effect 
of the Amending Act LXI of 1953 upon the Explanation below sub-s. (2) of 
s. 18 of the Rent Control Act. This Court came to the conclusion that the 
Amending Act introduced a change in the provisions of sub-s. (2) of s. 18 and 
the Court held that as soon as the change was introduced the Amending Act 
finished itself and its purpose was served out. The Court observed in that case 
that the Amending Act had no independent existence and therefore what was 
done by it must relate back to the date when the original Act was passed. It 
volute out that after the Amending Act came.into force, the earlier Act must 

be read and construed, except where it would lead to repugnancy, inconsistency 
or absurdity, as if the altered words were written in the earlier Act with the 
same pen and ink and the old words scored out, so that thereafter there was no 
need to refer to the Amending Act at all. Now, it is to be noted that in this 
case there was an inconsistency between the rights conferred upon the tenant 
under s. 5(1) of the Act of 1948 and the rights conferred by s. 40 which was 
introduced into the statute book by the Amending Act XIII of 1956. Before 
the Amending Act XIII of 1956 came into férce, the tenant had certain rights 
under sub-s. (1) of s. 5. The provisions of subs. (1) of s. 5 did not find place 
in the Amending Act which came into force with effect from August 1, 1956, 
That being so, this would clearly be a case of inconsistency between the provi- 
sions of the earlier Act, which provisions are to be found in subs. (1) of s. 5 of 
that Act, and the provisions of s. 40 which was for the first time introduced 
into the statute book with effect from August 1, 1956. Accordingly the deci- 
sion of this Court'in Parwattbas Vasudeo v. Shridhar would not assist Mr. ee 8 
client. 


Decision in Parwatibat Vasudeo v. Shridhar was based upon a decision of the 
Supreme Court in Shamarao V. ‘Parulekar v. The, District Magistrate, Thana® 
It was held by the Supreme Court in this case that when a subsequent Act 
amended an earlier one in such a way as to incorporate itself or a part of itself 
into the earlier one, then the earlier Act must thereafter be read and construed 
rmi where that would lead to a repugnancy, inconsistency or absurdity) as 

the altered words had been written into the earlier Act with the same pen 
and ink and the old words scored out, so that there was no need to refer to the 
Amending Act at all. Now, the case with which we are dealing in this applica- 
tion is not a case'of incorporation of s- 40 or any part of the provisions of s. 40 
into the old s“ 5(1). As I have pointed out above, s. 5(1) does not find any 
place at all in the Act as amended by the Amending Act XIT of 1956. In 
other words, this is not a case of the amendment of s. 5(1). This is a case where 
the old s. 5(1) was removed completely from the statute book and an altogether 
new section, being s. 40, was introduced for the first time with effect 
from August 1, 1956. That being so, recourse to the case of Shamarao F. Paru- 
lekar v. The District Magistrate, Thana, would not assist Mr. Oza’s client. 


The next case to which our attention is invited by Mr. Oza ig B. G. Chavan 
v. State of Bombay.® ‘In that casé, what the Court had to consider was the 
true effect of Act XXXV of 1954, substituting “four years’’ for ‘‘three years’? 
in s. 25(1) of the Act. Following the decision of the Supreme Court in Skema- 
rao Y. Parulekar v.:The District Magistrate, Thana, this Court held that where 
the words. ‘‘four years’’ were substituted in place of the original words 
“three years’’, the altered words must be read and construed as if they 
had existed in the original Act. This decision again would be of little 
assistance to respondent No. 1 in this case. This is not a case of removal of 
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certain words from the old s. 5(1) and substitution of new words in their place. 
As I have just stated, this is a case where the provisions of s. 5(1) of the Act 
of 1948 were not incorporated in the Act as amended by Act XIII of 1956. 
“Mr. Om has next referred us to an- English: decision in Hutchinson v. 
Jauncey.’ Now, this was a case in which im October 1945 the tenant of a house 
witRin the protection of the Rent Restriction Acts sub-let two rooms in it, shar- 
ing the use of the scullery for cooking with the sub-tenant. The sub-tenant 
subsequently bought the house subject to the tenancy, and fh his capacity as 
landlord he served a valid notice to quit on the tenant expiring on April 25, 
1949, and, on-the tenant’s refusing to.comply with it, on May 25 he issued a 
plaint claiming possession.' On that-date as the law then stood, the tenancy 
was not within the protection of the Rent Restriction Acta owing to the sharing 
of the use of the scullery. On June 2, 1949, the Landlord and Tenant (Rent 
Control) Act, 1949, came.into’ force, which by æ. 7, 8 and 9 extended the pro- 
tection of the Rent Restriction Acts to the various cases where the tenant shared 
accomodation with others. Section 10 provided that the three sections. (ss. 7, 
8 and 9) : : ‘ z . 

“shall apply whether the letting in question began before or after the commencement 
of this Act, but not so as to affect rent in respect of any period before the commence- 
ment thereof or anything done‘or omitted during any such period.” 
It was held by'the learned Judges that on the true construction of s. 10 of the 
Landlord and Tenant (Rent Control) Act, 1949, the relevant provisions of the 
Act applied to pending matters. Mr. Oza relies upon this decision in order to 
contend that the provisions of s. 40 which were introduced into the statute book 
by the Amending Act XIII of 1956 should be given retrospective effect. This 
decision also will not help respondent No. 1 for the simple reason that by the 
language of s. 10 ‘of the Landlord and Tenant (Rent Control) Act, 1949, itself, 
tetrospective effect was given to the provisions of sa. 7,8 and 9. Section 10 
provided : i ' as. te Ss 

“The three last foregoing sections shall apply whether the letting in question began 
before or after the commencement of Act etc, etc.” , 


The English case, therefore, was.a case in which the statute itgelf retrospective- 
ly applied the provisions of certain sections thereof, That is not the case with 
s. 40 of the Act, which was introduced into the statute book by Act XIN of 
1956. Accotdingly the provisions of s. 40 cannot be given a retrospective effect 
and Mr. Oza’s contention based upon s. 40 must’ fail. Whateyer rights Hari 
Lala had in these lands as a contractual tenant came to an end upon the expiry 
of one year from the commencement of his contractual tenancy and thereafter 
the lands vested.in the petitioners-landlords. The provisions of s. 40 cannot be 
construed retrospectively so as to take away the vested rights of the petitioners- 
landlords. 

The last contention of Mr. Oza is that apart from the rights of a statutory 
tenant which Hari Lala had by virtue of subs. (1) of s. 5 of the Act of 1948, 
he had contractual rights also in respect of the lands, whose possession was 
enjoyed by him, by virtue of the provisions of the Transfer of Property Act. 
Mr. Oxa has invited our attention to ss..380 and 8 of the Tenancy Act of 1948 
and has argued that in deciding the present application, due regard must be 
had to the law as contained in the Transfer of Property Act. Now, s. 30 of 
the Tenancy Act of 1948 provides: 

“Save as otherwise provided in sub-section (3) of section 6 and sub-section (1) of 
section 27, no other provision contained in this Act shall be construed to limit or abridge 
the rights or privileges of any tenant under any usage or law for the times being in force 
or arising out of any chntract, grant, decree or order of a Court or otherwise howsoever.” 
Relying upon this section, Mr. Oza contends that the law in respect of con- 
tractual rights under the Transfer of Property Act must be taken into consi- 
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deration while deciding this application. If we turn to s. 3 of the Act of 1948, 
the section provides: 

“The provisions of Chapter V of the Transfer of Property Act, 1882, shall, in so far 

as they are not inconsistent with the provisions of this Act, apply to the tenancies and 
leases of lands to which this Act applies,” 
It is in this manner that Mr. Oza relying upon æ. 3 and 80 of the Tenahcy 
Act of 1948 contends that due effect must be given to the contractual rights 
which Hari Lala had enjoyed in respect of these lands under the Transfer of 
Property Act. We have given an anxious thought to this submission of Mr. Ora, 
but we are of the view that the submission cannot prevail. Clause (a) of s. 111 of 
the Transfer of Property Act, which falls under Chapter V of the Act, pro- 
vides: ‘‘A lease of immoveable property determines by the efflux of time limited 
thereby.’’ I have already stated above that the period of the contractual 
tenancy of Hari Lala was a one year’s period. Clearly, therefore, the contrac- 
tual tenancy of Hari Lala was determined by the efflux of time and it was deter- 
mined upon the expiry of one year from the date upon which Hari Lala entered 
upon these lands by virtue of his contractual tenancy. It is true that even 
upon the expiry of one year from the date of commencement of the contractual 
tenancy of Hari Lala, he continued to remain in possession of the lands. It is 
to be remembered, however, that even after the expiry of one year the peti- 
tioners-landlords accepted rent from Hari Lala under the provisions of the 
Tenancy Act. By accepting rent from Hari Lala the landlords did not assent 
to Hari Lala holding over, or Bai Dhani holding over, as a tenant within the 
meaning of a. 116 of the Transfer of Property Act. The point which we wish 
to emphasise is that although the possession of these lands continued with Hari 
Lala after the determination of his contractual tenancy, the possession con- 
tinued because Hari Lala was a statutory tenant by virtue of s. 5(1) of the Act 
of 1948. Hari Lala did not hold over and, after his death, his daughter Bai 
Dhani did not hold over.as a tenant by virtue of the provisions of the Transfer 
of Property Act. In our view, after the expiry of one year from the date of 
commencement of the contractual tenancy of Hari Lala, Hari Lala had no right 
under the Transfer of Property Act in respect of these lands. That being so 
this particular contention of Mr. Oza based upon ss.’3 and 80 of the Act of 
1948 must also fail. 

The result, therefore, is that this application made by the petitioners-land- 
lords is allowed, the order made by the Bombay Revenue Tribunal on January 
20, 1958, is reversed and the order made by the Assistant Collector on August 
30, 1957, is restored. There will be no order as to costs of this application. 


Application allowed. 


1988.} JETHALAL LAKHAMAT 0, JANKIBAT (4.C.J.) 


(NAGPUR BENCH] 
Before Mr. Justice Tambe and Mr. Justice V. S. Desai. 


JETHALAL LAKHAMSI DAWADA v. JANKIBAI BHAGWANDIN.* 
C.P. and Berar Letting of Houses ond Rent Control Order, 1949, Cle. 13(8)(vii), 13(7), 
28(1)t—Landlord granted permission to terminate tenancy on ground specified in 
cL 13(8)(vil)—Tenant vacating premisea—Applcation made by tenant to Additional 
Deputy Commissioner, after premises repaired, for reinstatement under cl. 13(7)— 
Whether Additional Deputy Commissioner has jurisdiction to grant relief to tenant 
—Jurisdiction conferred under s. 28(1) upon Deputy Commissioner whether restrict- 
ed to orders made by Rent Control authorities under Order. 


Where the tenant, as a result of the permission granted to his landlord to terminate 
his tenancy under cl: 13(3)(v#) of the C.P. and Berar Letting of Houses and Rent 
Control Order, 1949, has vacated the premises, the Additional Deputy Commissioner 
on an application made to him by the tenant under cl 13(7) of the Order for 
reinstatement, after the premises are repaired, has jurisdiction ynder s. 28(1) of the 
Order to put the tenant in possession of the premises. 

The jurisdiction conferred upon the Deputy Commissioner under s. 28(1) of the 
Order ts to secure compliance with the provisions of the Order itself or to prevent 
contravention: of the Order tlf ‘and. de not \ceettieted to “te ordera mada: Hythe 
Rent Control authorities under the Order. 


Tua facts appear in the judgment. 


D. V. Bhalerao and N. 8. Munshi, for the petitioner. 
G. C. Banerjes, for respondents Nos. 1 and 2. 


Tamas J. This application is made under arts. 226 and 227 of the Consti- 
tution of India wherein the petitioner prays that the order made by the 
Additional Deputy Commissioner, respondent No. 8 hereto, on January 8, 1958, 
be set aside. The petitioner also prays that consequent on the setting aside 
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of the aforesaid order of the Additional Deputy Commissioner, he be restored 
to the possession of the house in question. 

The facts giving rise to this petition in short are: The petitioner was the 
tenant of respondents Nos. 1 and 2. They were granted permission on Nov- 
ember 16, 1956, to terminate the tenancy of the petitioner under cl. 18(8) (vii) 
of the C.P. and Berar Letting of Houses and Rent Control Order, 1949, ‘here- 
inafter referred to as the Rent Control Order. The petitioner then vacated 
the house on February 28, 1957. According to the petitioner, the house was 
repaired by respondents Nos. 1 and 2 and the repairs were completed in July 
1957 and the premises became fit for occupation by the petitioner. The peti- 
tioner then approached respondents Nos. 1 and 2 to reinstate him in the said 
premises, but they did not put him in possession. He then served a notice on 
the respondents on July 30, 1957, but to no effect. He then made an applica- 
tion to the Rent Controller under sub-cl. (7) of cL 18 of the Rent Control 
Order praying therein that he be reinstated in possession of the house. The 
Rent Controller held that he had no jurisdiction to grant the relief claimed 
by the petitioner. He, therefore, dismissed the application. The petitioner 
then made another application to the Additional Deputy Commissioner under 
sub-cl. (7) of cL 18 of the Rent Control Order again praying therein that he 
be reinstated in possession of the house. . 

Respondents Nos. 1 and 2 resisted this application on two grounds among 
others. The first ground was that it was not open to the Additional Deputy 
Commissioner to order reinstatement of the petitioner under sub-cl. (7) of 
cl. 18 of the Order and secondly that the repairs of the house have not as yet 
been completed. Both the contention of respondents Nos. 1 and 2 were upheld 
by the Additional Deputy Commissioner. The petitioner has, therefore, come 
up to this Court. 

Shri Bhalerao, learned counsel for the petitioner, in the first instance, con- 
tends that the Additional Deputy Commissioner was in error in holding that 
he had no jurisdiction to put the petitioner in possession of the house. In 
our view, this contention is well-founded. 

Now, it is not in dispute that the permission which was granted to respond- 
ents Nos. 1 and 2 to serve a quit notice on the petitioner was under ol. 13(3) 
(vit). Sub-clause (7) of cl. 13 of the Order provides that where the landlord 
has obtained possession of a house or portion thereof in pursuance of the per- 
mission granted by the Controller under sub-l. (1) on the ground specified 
in item (vtt) of sub-cl. (3), he shall, after the repairs or alterations have been 
made, restore possession of the house or portion thereof on the same conditions 
as before to the tenant who vacated it and shall not let the same to any other 
person or occupy it himself unless such tenant has waived in writing his 
claim to have such possession restored to him. It is clear that in the instant 
case permission having been granted under item (vis) of sub-cl. (3) of cL 18 
of the Order, the petitioner would be entitled to obtain possession on comple- 
tion of the repairs or alterations to the house. The learned Additional Deputy 
Commissioner, however, has found it difficult to grant the relief claimed by 
the petitioner, as, according to him,"there are no provisions in the Rent Con- 
trol Order for enforcing the claim made by the tenant under sub-cl. (7) of 
el. 18 of the Order. In our opinion, the Additional Deputy Commissioner has 
fallen in error in holding that there are no provisions in the Rent Control 
Order to grant such a relief. 

It appears that the provisions of cl. 28 of the Rent Control Order had not 
beeri brought to the notice of the Additional Deputy Commissioner. Sub- 
clause (1) of cl. 28 provides that the Deputy Commissioner may take or cause 
to be taken such steps and use or cause to be used such force as may, in his 
opinion, be reasonably necessary for the purpose of securing compliance with, 
or for preventing or rectifying any contravention of this Order or for the 
effective exercise of such power. The provisions of sub-cl. (1) of cl. 28, in 
our opinion, are wide enough to confer jurisdiction on the Deputy Commis- 
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sioner to entertain the claim made by the petitioner in the instant case. The 
jurisdiction conferred on the Deputy Commissioner is. of the following nature 
to take steps and use apd cause to be used such force (i) for the purpose of 
securing compliance with the Rent Control Order, (ii) for preventing or recti- 
fying any contravention of this Order, and (iii) for effective exercise of’ the 
powers conferred by the Rent Control Order. It cannot be disputed that sub- 
cl. (7) of cL 18 provides that after the completion of the repairs or alterations 
the landlord must put back the tenant in possession unless he in writing has 
consented to the premises being let out to others. If the landlord does not do 
so, theh the Deputy Commissioner is empowered to take necessary steps for the 
purpose of securing compliance with the provisions of the Rent Control Order. 
Looked at from another point of view, what the tenant is claiming is that the 
landlord be prevented from contravening the provisions of this Order. That 
being the case, the Deputy Commissioner clearly had jurisdiction to deal with 
such a claim under el. 28 of the Rent Control Order. - - 


Shri Banerjée, learned counsel for respondents Nos. 1 and 2, contends that 
the provisions of sub-cl. (1) of cl. 28 are intended to secure compliance with 
or prevent contravention of the orders made by the Rent Control authorities 
under the Rent Control Order and is not intended for the purpose of securing 
compliance with or preventing or rectifying any contravention of the t 
Control Order itself. It is not possible for us to accept this contention of 
Shri Banerjee. The word used in this sub-el. (1) of cl. 28 is ‘Order’ and not 
‘fan order made under this Order’’. It is, therefore, in our opinion, clear that 
the jurisdiction conferred under sub-cl. (1) of cl. 28 of the Rent Control Order 
is to secure compliance with the provisions of the Rent Control Order itself 
or to prevent contravention of the Rent Control Order itself. 


Shri Banerjee next argued that the authorities concerned have made specific 
provisions wherever they thought it proper that any contravention of the pro- 
visions of the Rent Control Order should be dealt with by the Rent Control 
authorities and in this connection Shri Banerjee referred us to sub-cls. (4). and 
(5) of cL 13 of the Rent Control Order. ; 


Turning to sub-cl. (9 of cL 18, it provides that where the landlord who has 
obtained possession of a house or a portion thereof in pursuance of the per- 
mission granted by the Controller under sub-cl. (1) on the ground specified 
in item (vt) of sub-cl. (3), does not himself occupy it without good cause, for 
the purpose specified in such ground, within one month of the date of obtain- 
ing posseasion, the tenant who has been evicted may apply to the Controller 
for an order directing that he shall be restored possession of the house or a 
portion thereof and the Controller shall make an order accordingly. Now, it 
would be seen that by sub-cl. (4) jurisdiction is conferred on the Rent Con- 
troller to deal with a claim relating to the contravention of item (vt) of sub- 
el. (3) of cl. 18 of the Rent Control Order. This only shows that wherever the 
authority is of opinion that the matter be dealt with not by the Deputy Com- 
missioner but by the Rent Controller himself it has so specifically provided. 
It does not follow that in other cases the framers of the Order had no intention 
to confer jurisdiction on the Deputy Commissioner. Similatly is the case with 
sub-cl. (5) of cl. 13 of the Rent Control Order. Sub-clause (5) provides that 
where the landlord has obtained possession of a house or a portion thereof in 
pursuance of the permission granted by the Controller under sub-cl. (1) on 
the ground specified in item (vi) of sub-cl. (3), he shall not let the said house 
or portion thereof to any person other than the evicted: tenant except with the 
previous approval in writing of the Controller in that behalf. This again is 
another side of sub-cl. (4). It. would be seen that sub-cl. (4) gives a right to 
the tenant to claim back possession of the premises in the event the landlord 
does not occupy it himself, while sub-cl. (5) prohibits the landlord from letting 
out the premises to anybody else without the consent of the evicted tenant and 
the jurisdiction to deal with thia particular subject-matter has been conferred 
on the Rent Controller himself under the Rent Control Order. 
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Lastly, Shri Banerjee contends that the construction placed by us would lead 
to heavy accumulation of work before the Deputy Commissioner and each and 
every contravention of the Rent Control Order woyld become the subject- 
matter of a complaint before him and that would result in burdening the file 
of the Deputy Commissioner with heavy work. We are not concerned with 
this aspect of the case. We are concerned only with construction of the pro- 
visions of the Rent Control Order. As to how the work is to be disposed of 
is a matter which has to be considered by the authorities concerned. Apart 
from ee find it diffoult to accept the contention of Shri Banerjee. If wo 
accept his contention then it would mean that though sub-cl. (7) of cL 18 of 
the Rent Control Order confers a right on the evicted tenant to claim back 
possession of the premises on completion of the alterations or repairs, the land- 
lord could with impunity go on denying his right and the evicted tenant would _ 
have no remedy to get the wrong done to him redreseed by the Rent Control 
authorities. It is difficult to assume that the authors of the Rent Control Order 
after conferring this right on the evicted tenant provided no remedy for its | 
enforcement. We have already stated that there are no clear words in sub- 
el. (1) of cl. 28 of the Rent Control Order to restrict ita operation to the orders 
made under the Rent Control Order. In these circumstances, we see no rea- 
son why we should so construe cl. 28(1) of the Rent Control Order as would 
render enforcement of the right conferred by it difficult. It is, therefore, not 
possible for us to accept the contention of Shri Banerjee. We, therefore, hold 
that the Additional Deputy Commissioner was in error in holding that he had 
no jurisdiction to deal with the application to grant the relief prayed for by 
the petitioner in the event of his establishing other facts which entitled him 
to that relief. This conclusion, however, is not sufficient for the purpose of 
granting any relief to the petitioner. As already stated, the petitioner would 
be entitled to claim back possession of the premises after the completion of 
the repairs or alterations. 

The fact found in the instant case by the Additional Deputy Commissioner 
is that the repairs to the house have not been completed as yet and the house 
is not ready for occupation. This is a finding of fact and that being the case 
the application of the petitioner wherein he claimed reinstatement was pre- 
mature and was not well-founded and in this view of the matter it cannot be 
said that the dismissal of the application by the Additional Deputy Commis- 
sioner was erroneous. 

In the result, therefore, the petition fails and is dismissed. However in view 
of the facts and circumstances of the case we direct that the costs shall be 
borne as incurred. 

è ‘ Petition dismissed. 
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Before Mr. Justice Gokhale and Mr. Justice Patel. 


MRS. SUSHILA MAHENDRA NANAVATI v. MAHENDRA MANILAL 
z NANAVATI.* 
Hindu Marriage Act (XXV of 1955), Sec. 12—Proceeding instituted under s. 12(1) (d) 


meee ie Rist TEP renner: eee PERAE DE fe ee RET aes RY ae Se 
other than petitioner. 

Ta SGroncedines: kutiaa Gude INI ia) GF dis Hinde Marrone Aet 156 the 
petitioner must prove beyond reasonable doubt that the respondent was pregnant at 
the time of marriage and that she was pregnant by some one other than the petitioner. 

Ginesi v. Ginesi,’ Preston-Jones v. Preston-Jones? Batter v. Batter,’ Galler v. 
Galler’ Gower v. Gower, Over v. Over’ and Gaskil v. Gaskil,’ referred to. 


One Mahendra (petitioner), who was a resident of Bombay, was betrothed 
to Bushila (respondent), who was a resident of Prantij in North Gujerat, in 
June or the beginning of July 1945. Their marriage took place on March 10, 
1947. From March 10, 1947, to about tlte end of March 1947, the respondent 
stayed with the petitioner in Bombay. In about the beginning of April 1947 
she went to her parents’ place and stayed there upto about 22nd or 28rd of 
ApriL After going to Prantij, the respondent did not keep good health and 
she got herself examined and she was told by the doctor that she was carrying. 
She came to Bombay on April. 28, 1947. The husband and wife during the 
short period that was available to them before the husband’s departure for 
the United States of America, had marital relations, according to the respond- 
ent more than once and according to the petitioner only once. After the peti- 
tioner left for the United States of America, the respondent stayed with the 
father of the petitioner for a few days and thereafter went to Gandevi where 
the petitioner’s sister Sharada and her husband were staying and stayed there 
for about 26 days and returned to Vile, Parle in Bombay where the petitioner’s 
father and mother were residing. The relations between the respondent and 
the petitioner’s mother were not very cordial and on the petitioner’s advice the 

respondent went to Prantij to reside with her parents. On August 27, 1947, 
the © respondent gave birth to a female child at Prantij and due information of 
it was given to the petitioner by a telegram as well as by a letter. Information 
was also given to the petitioner’s father at Bombay. The petitioner alleged 
that he was shocked to hear this news and suspected that the child was not his. 

The petitioner returned to' Bombay in about the middle or end of November 
1947, and made an application in the Shaher Nyayadhish Court at Baroda 
under Lagna Vichhed Niband, the divorce law prevalent in the Baroda State. 
It was applicable to people who: belonged to the Baroda State and who had a 
minimum residence of one year in Baroda. The respondent contended that 
the child was born of the wedlock and that the child was of the petitioner. The 
Baroda Court dismissed the suit of the petitioner on the ground that the peti- 
tioner was not domiciled in Baroda. 

On April 20, 1956, the petitioner presented the present petition under 
s. 12(1) (d) of the Hindu Marriage Act, 1955, for a declaration that the mar- 
riage between the petitioner and the respondent was null and void on the 
ground that the respondent was pregnant by some one other than the petitioner, 
alleging that he was not aware of that at the time of the marriage and that 
when he came to know of the fact that the respondent was pregnant by some 
one other than the petitioner he had not lived or co-habited with the respond- 

“Decided, Ootober 8, 1088. Firsb No. 3 pesar 3 All E.R. 458. 
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.ent. The respondent by her written statement contended that she submitted 
to the petitioner’s demands for sex relations after the betrothal as per his 
entreaties and representations made to the respondent, that amongst their 
community and according to their religion, betrothal was as good as marriage 
and that marriage was & mere formality for the legalization of children and 
as such even if intercourse resulted in conception, the marriage would set things 
right and she alleged that it was on these representations that the respondent 
submitted to the petitioner and there were sex relations between the petitioner 
and the respondent before marriage and as a result the respondent conceived 
through the petitioner. She further alleged that of'these relations the peti- 
tioner’s parents as well as his sister were well aware prior to the marriage and 
` she denied that she had sex relations with any one else except the petitioner. 
The trial Court passed a decret of nullity in favour of the petitioner. 


The respondent appealed. 


D. Vimadalal and M. H. Chhatrapati, with C. 8. TNE for the appellant. 
P. Amin and K. K. Sanghavi, with N. E. Pandit, for the respondent. 


Parm J. [His Lordship after stating the facts, proceeded.] Section 12 of 
tho Act so far as is material to the present case is as follows: — 

“12. (1) Any marriage solemnized, whether before or after the commencement of 
this Act, shall be voidable; and may be annulled by a decree of nullity on any of the 
following grounds, namely:— . 

(ay that the rerondèni war Bt Gis tme OE the mirade noi Ione aa 
other than the 

(2) Notwithstanding anything contained in sub-section (1), no petition for annulling 
a marriage—... . 

(b) on the ground specified in clause (d) of sub-section (1) shall be entertained 
unless the court is satisfled— 

(i) that the petitioner was st the time of the marriage ignorant of the facts 


Gis) akin sunt tlad oats ina oh ie at GA in pai laa pt aa 
since the discovery by the petitioner of the existence of the grounds for a decree.” 
Section 28 so far as relevant provides :— 

“23. (1) In any proceeding under this Act, whether defended Hxcdet, Ù the rout 
is satisfied that— 

(ay cig ok ta mai ow anina Walled epee endl Gis paa Sak hat 
way taking advantage of his or her own wrong or disability for the purpose of such 
relief, i 


(c) the petition is not presented or prosecuted in collusion with the respondent, and 
(d) there has not been any unnecessary on improper delay in instttutmg the pro- 
ceeding, and 7 

(e) there is no other legal ground why relief should not be granted, then, and in 
such a case, but not otherwise, the Court shall decree such relief accordingly.” 
The issues that would arise would be :— 

(1) Whether the respondent was pregnant at the date of marriage. 

(2) If she was, whether she was pregnant by some one other than the peti- 
tioner. 

(8) Whether the petitioner was at the time of marriage ignorant of the facts 
alleged. 

(4) Whether the marital intercourse with the consent of the petitioner has 
not taken place since the discovery* by the petitioner of the existence of the 
grounds for a decree. 

Mr. Vimadalal has argued that in matrimonial suits, the Court must be 
satisfied that the petitioner has proved his case beyond reasonable doubt. He 
has relied upon a passage in the treatise on Divorce by Rayden (7th edn.) at 
p. 209 under the heading “‘Standard of Proof’’. The observations are: 


. Adultery, desertion and cruelty must be proved beyond reasonable doubt when 


a 
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they operate by way of a bar to relief, just as much as when they are relied on to found 
a right to relief;...” 

He also relied on the observations in Vol. XII, Halsbury’s Laws of England, 
at para. 445. He has also relied upon the case of Ginest v. Ginest'!. The ratio 
is: 


fIn a matrimonial case the same strict proof is required of adultery (which was 

regarded by the ecclesiastical courts as a “quasi-criminal offence”) as is required in a 
criminal case of a criminal offence properly so-called, namely, that it must be proved 
beyond all reasonable doubt to the satisfaction of the tribunal of fact.” 
He has also relied upon Preston-Jones v. Preston-Jones®, Batter v. Batter? and 
Galler v. Galler+, casea which have accepted the standard therein laid down. 
The observations in Ginest v. Ginest received some criticiam on the ground that 
these actions are civil actions in their nature and the standard of proof required 
was unduly hard. See Gower v. Gower At that time Preston-Jones v. Pres- 
ton-Jones was not decided by the House of Lords. In the case of Galler v. 
Galler, the question of standard of proof in matrimonial cases has been consi- 
dered and the law discussed. The following observations in the leading judg- 
ment of Hodson L.J. at p. 540 are pertinent :— 

“I have used the language which I have because, since Fairman v. Fairman’ was 
decided, the much debated question whether the standard of proof in a divorce suit, 
which is a kind of civil action, is the same as that in a criminal case, and whether the 
same rules apply, has been considered by the House of Lords in Preston-Jones v. Preston- 
Jones. Lord Mac Dermott said: ` 

I am unable to subscribe to the view which, though not propounded here, has 
had its adherents, namely, that on its true construction the word ‘satisfled’ is capable 
of connoting something less than proof beyond reasonable doubt’. 

Lord Simonds expressly assented to and adopted the language of Lord Mac Dermott, 
who continued:— 

‘The jurisdiction in divorce involves the status of the parties and the public interest 

requires that the marriage bond shall not be set aside lightly or without strict inquiry. 
The terms of the statute recognise this plainly, and I thik it would be quite out of 
keeping with the anxious nature of its provisions to hold that the court might be “satis- 
fied”, in respect of a ground for dissolution, with something less than proof beyond 
reasonable doubt. I should, perhaps, add that I do not base my conclusions as to the 
appropriate standard of proof on any analogy drawn from the criminal law. I do not 
think it is possible to say, at any rate, since the decision of this house in Moudaunt v. 
Moncreiffe’, that the two jurisdictions are other than distinct. The true reason, as it 
seems to me, why both accept the same general standard—proof beyond reasonable doubt 
—iies not in any analogy, but in the gravity and public importance of the issues with 
which each is concerned’. 
. It might appear from the passages which I have read from the judgment in Fairman 
v. Fairman, that the analogy of criminal law was the ratlo of that decision, but I think 
the result is the same by whichever road one travels. In divorce, as in crime, the court 
has to be satisfied beyond reasonable doubt.” 

The cases referred to above do take the view that there is no distinction to 
be drawn between the word ‘‘satisfled’’ standing alone and the word ‘‘satis- 
fed” accompanied by the words ‘‘beyond reasonable doubt’’. 

I may also refer to the case- 2 Over v. Over® where Sir Lallubhai Shah ob- 
porved (p. 256) :— r 

aa ae o a aa a a aT 
im dealing with the admissions of parties and it is only the exceptional circumstances of 
a given case that could justify the Court in acting upon the adminsions of a party as to 
adultery without any corroboration. Generally speaking, as a matter of prudence it is 
ee 


1 [1948] 1 AD E.R. 3 5 [1950] 1 AN E.R. 804, 805, 808. 
2 [1951] AO. 891; [1o61] 1 An ER, 14, 6 
3 [1950] 2 AN E.R. 7 (1874 : 
‘4 [1054] 1 Al ER, 536, 8 (1924) 37 Bom. L.R, 251. 
LAB.—28 
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Martin J., as he then was, observes at p. 259 :— 

“...No doubt s. 45 provides that ‘subject to the provisions herein contained, all pro- 
ceedings under this Act between party and party shall be regulated by the Code of 
Civil Procedure’. But that provision, in my opinion, does not override the express direc- 
Hons in ss. 7, 12, 13 and 14 to which I have already alluded.” 


This was under the Indian Divorce Act, 1869. i 


The reason of the rule is equally applicable here where the consequences to 
the woman are very serious. The words in the present Act (Hindu Marriage 
Act, 1955) and the English Acts are practically similar. Of course these cases 
laid down the standard of proof in cases of adultery. I think, however, that 
the same strict standard of proof must be required in cases like the present. 


Relying on this rule of strict proof Mr. Vimadalal argues that the burden 
of the issue ‘‘whether the respondent at the time of marriage was pregnant 
by some one other than the petitioner’’ is on the petitioner and inspite of the 
so-called admissions in the written statements, the petitioner was bound to 
prove it beyond reasonable doubt. According to him, he is bound to prove to 
the satisfaction of the Court that the respondent was pregnant at the time of 
marriage and secondly, that she was pregnant by some one other than the peti- 
tioner. Mr. Amin, on the other hand, contends very emphatically, relying on 
para. 9 of the judgment of the lower Court and paras. 7, 8, 9, 10 and 11 of 
her written statement and her statement in Court in her croas-examination that 
it is not open now to the respondent to urge that the petitioner was bound to 
prove that she was pregnant at the date of the marriage. He has contended 
that no party can be allowed to make out a case at variance with the pleadings. 
The party must be bound to its pleadings for good or bad and has no right in_ 
appeal to make a case different and inconsistent from the one made out either 
in the plaint or in the statement. This principle, no doubt, is a correct prin- 
ciple and no exception can be taken to the same. But these proceedings are 
matrimonial proceedings, and in matrimonial proceedings there can be no judg- 
ment by default or admission: J may refer to Raydon on Divorce f p. 202 
wherein the learned author states as follows :— 


RE EE EE aes ec AA Se ere 
jurisdiction to make it, or in the absence of sufficient proof of the allegations put for- 
ward, for Judgment by default is unknown in matrimonial causes: the jurisdiction of the 
Court is not affected by consent, the public Interest dove not allow it, and no admission 
binds the court; the analogy of ordinary actions cannot be applied. The Court is obliged 
by statute to inquire into the existence of the bars to relief.” 

Mr. Amin has pointed out that the cases referred to by the author were cases 
apparently of collusion or connivance. In the present case, he points out, the 
respondent’s written statement, by distinct implication, admits the state of her 
being pregnant before the date of marriage and he says, she must be bound by 
these admissions contained in her written statement. I may refer in this re- 
gard to the case of Preston-Jones v. Preston-Jones, wherein the case was some- 
what peculiar. The husband was absent from the United Kingdom from 
August 17, 1945, to February 9, 1946. On August 18, 1946, the wife gave 
birth to a normal child. The husband, therefore, brought a petition for the 
dissolution of the marriage on the ground of her adultery, the charge being 
based on the fact that a period of three hundred and sixty days elapsed between 
August 17, 1945, and August 13, 1946, from which it was alleged it followed 
that the child must have been conceived in adultery. The wife, it appears, 
adduced witnesses to speak to the visits paid to her by her husband in the late 
Autumn 1945, and there appears to be no doubt that the purpose in adducing 
them was to show that the husband and the wife were or might have been to- 
gether on dates which would naturally account for the child’s birth on August- 
18, 1946, and this evidence was disbelieved by the Commissioner. The argu- 
ment advanced was that since the case had been conducted by the wife on the 
footing that the only question was whether the wife and, the husband might 
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have been together in October-November, 1945, the other question should not 
be open to the wife. Lord Normand observes at p. 181 as follows :-— 

“In divorce proceedings it is for the petitioner to prove the case whether the action 
‘is defended or not, and though the putting forward of a false defence may destroy the 
respondent's credibility, that in itself does not establish the truth of the petitioner’s case. 
Apart from that objection of principle, it would in the circumstances of this case be 
unjust to the wife to infer or assume that the false defence is tantamount to an admission 
of guilt. If it is possible that a child may be barn three hundred and sixty days after 
coitus and if that was what. had, indeed, happened, the departure from the normal course 
of things is so extraordinary that the mother, conscious of innocence but ‘believing her- 
self the victim of a sport-of nature, might, despairing of establishing the true defence, 
allow herself to palter with the truth, and might induce others closely connected with 
ber to lend themselves to prevarication ‘or worse.” 

Their Lordships then considered the other materials on record for the purpose 
of arriving at a decision as to whether the husband had proved his case beyond 
, reasonable doubt. I may also mention that at the time when the réspondent 
was in the witness-box, an attempt was made to have the written statement 
amended to include the alternative case that she was not pregnant at the time 
of marriage. The learned Judge in exercise of his discretion refused to allow 
the amendment. He has taken a very strict view which, indeed, would be 
justified in any civil suit; but it cannot be justified in matrimonial suits. 
Mr. Amin has urged that the Court below was right in ing any amend- 
ment of the written statement and we ought not to interfere with that discretion. 
I think the case does not depend on the amendment of the written statement. 
We must be satisfied about the proof of the petitioner’s case beyond any rea- 
sonable doubt and where a child has lived, we are of the view that s. 112 of the 
Indian Evidence Act also cannot be disregarded. Mr. Amin has argued that 
8. 112 of the Evidence Act can apply to a case where the legitimacy of the 
child is directly in issue and not to a case like the present where the proceed- 
ings are between the husband and the wife. - A similar argument was advan- 
ced in the case of Gaskill v. Gaskidl®. Viscount Birkenhead, L.C. considered - 
the question of the burden and the presumption of law. He observed’ (p. 484): 

“,..It is true that the observations were made in reference to a legitimacy suit, but I 
cannot conceive that in the present case any different principle can apply; otherwise it 
might happen that the mother would be condemned: for adultery on evidence which 
would not disentttle the child to be declared to be the legitimate issue of her husband.” 

We are, therefore, of the view that though the defendant has, in her written 
statement, stated that she was pregnant by the petitioner, we must require the 
petitioner to prove beyond reasonable doubt that she was so pregnant and that 
she was pregnant by some one other than the petitioner. We have, therefore, 
considered the evidence from that aspect also. 

[His Lordship after dealing with points not material to this report, proceeded. ] 

It would appear from Mody’s treatise on Medical Jurisprudence and Toxi- 
cology, 12th edn., p. 305, where he observes as follows :— 

..It has been observed that in women whose intermenstrual period is shorter than 
the usual time, pregnancy has terminated at the eighth or ninth hmar month or even 
earlier, the chfld having attained full development. Sidney H Waddy describes a case 
in which a woman, aged 30 years, gave birth to a full-time daughter after gestation of 
210 days—ten times three weeks—which was her normal intermenstrual period. The child 
cried lustily at birth, had a good crop of hair, was well coated with vernix caseosa, 
measured twenty inches in length, and weilghed‘seven pounds. The finger and toe nails 
were fully developed and the child sucked vigorously on being put to the breast.” 

In the game volume at p. 307 we find the following observations :— l 

.-Hubbard records a case where ah infant~born at the beginning of the seventh 
month of pregnancy weighed atly 15 conten, ad atthe age of atx weeks wes i god 
health and weighed 829 ovmces.” : 


9 [1941] P. 425. 
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He has given several illustrations where children were born after 64 
months of tion period and have lived. One cannot overlook. also the case 
of Clark v. k10 where‘a child was born after a period of gestation which 
could not have exceeded 174 days on the assumption that the husband was the 
father of the child.’ The child lived and at the date of the hearing, it was 
about 8 years old.- The medical evidence was to the effect that a child of. so` 
nee period of foetal life would not survive for more than a day or two. It 
was 


: E E ik EEN ont NS E E A Sasa E E as 
ascertained, this ascertained period is comparable to the longer notional period, and for 
this reason what is in fect a stx month’ child may be comparable to what is called a 
peventh-month’s child. Therefore, when one reduces the actual facts of this casa to 
the same terms as those upon which the theories and the tables are based, it is utterly 
Impossible to say, that there is anything extravagantly improbable about this being a 
viable child.” 

These remarks are equally applicable to the present case. We therefore, 
prima facie not satisfied that the petitioner has proved to our satisfaction that 
the respondent was pregnant by some one other than the petitioner and that 
the petitioner was not the father of the child which was born. 

[The rest of the judgment is not material to this report.] 

GOKHALE J. [His Lordship after stating the facts and dealing with points not 
material to this report, proceeded.] But the, question is whether the finding 
that there was no pre-marital sex relations between the parties, as alleged by 
the respondent, would be decisive of the suit. Mr. Vimadalal’s argument was 
that it could not be decisive of the suit because the Court must be satisfied that 
the petitioner had established that the respondent was pregnant at the time 
of marriage by someone other than the petitioner and he contends that this 
being a matrimonial action, the Court’s conscience must be satisfied on this 
issue and, if there is any doubt, ita benefit must go to the respondent. In this 
connection, Mr. Vimadalal pointed out that in certain Hnglish cases adultery 
. has been degyribed in the Divorce Division as a ‘‘quasi-criminal offence”’, as 
for instance in Ginesi v. Ginest'. It was conceded that this description was 
condemned in later English cases, such as in Gower v. Gower.2 In Halsbury’s 
Laws of England, third edn, VoL XI, at p. 283, it is stated that a petition 
for divorce is a civil and not a criminal proceeding. At page 287, para. 445, 
it is also stated that: - 

_“The onus of proof is on the person who alleges adultery, for there is a presumption 
of innocence. 

- Adultery must be proved to the satisfaction of the Court, that is, beyond reasonable 
ODE Se eee DAEA ee TARD Cae E Ean pane A eee rare 
ability.” g 
In Rayden on Divored, seventh edn. to which also our attention was drawn, 
at p. 188 it is stated that: 

“The burden af proof is throughout on the person alleging adultery, there being a 

presumption of Innocence. A suit for divorce is a civil and not a criminal proceeding, 
but the same strict proof is required of adultery as is required in a criminal case before 
sor ened persen Ae mid ality, Hat: le the telina ant ba estate’ on: Rival beyond 
all reasonable doubt.” 
Ee ee tee eee eee 202 of the’ same book where it is 
sta 

“A decree must be refused, even if the suit be not defended, where there is no 
jurisdiction to make tt, or m the absence of sufficient proof of the allegations put forward, 
for judgment by default is unknown in matrimonial causes: the jurisdiction of the Court 
is not affected by consent, the public interest does not allow it, and no admission binds 
the Court; the analogy of ordinary actions cannot be applied.” 

10 939} 2 All B.R. 59. , 2 [1950] 1 Adi E.R. 804. 

1 (1948) P. 179 O.A., at p. 179. 
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Mr. Amin, however, argues that this is not a case of collusion or connivance. 
The respondent admitted conception at the time of marriage and set up a false 
case of pre-marital sexual relations, which in the face of her discrepant testi- 
mony and the correspondence, cannot be accepted by any Court of law; and 
he contends that once her case as set out in the written statement is held not 
preved, a decree in favour of the petitioner must follow and was rightly grant- 
ed by the trial Court. In this connection, he strongly relied on the fact that 
in her written statement, in para. 7, the respondent had made out a case that 
she had submitted to the petitioner’s demands for sex relations after the 
betrothal on certain representations made by the petitioner and that there were 
sex relations between them before marriage as a result of which relations the 
respondent éonceived through the petitioner. Mr. Amin pointed out that this 
statement has been repeated several times in the written statement and on 
the basis of this written statement and the particulars furnished by the respond- 
ent on September 10, 1956, the parties went to trial and the learned trial 
Judge, in para. 9 of his judgment, has clearly pointed out how the controversy 
between the parties narrowed down to the question whether the petitioner had 
pre-marital sex relations with the respondent and whether the latter conceived 
as a result of those relations. ‘ 


In this connection, it may be mentioned that while the respondent was giving 
evidence an application was made to the trial Judge for an‘amendment of the 
written. statement, in which an alternative case was sought to be introduced, 
viz., that the respondent conceived through the petitioner after the marriage. 
This application for amendment was refused by the learned trial Judge on 
tWo grounda: firstly, that the respondent was trying to make out a new de 
fegce which was totally inconsistent with the defence which she had taken in 
her written statement, and secondly, if this case had been pleaded by the res- 
pondent originally the petitioner would have led evidence of expert witnesses 
such as doctors to prove that the conception could not have taken place after 
marriage, having regard to the date of birth of the child and the other cir- 
cumstances of the case. Mr. Vimadalal contends that this amendment was 
wrongly refused by the learned trial Judge and should be allowed, if neces- 
sary, by this Court at the appellate stage. 

In thia connection, reliance was placed on Over v. Over’, where it was held 
that the Court will not grant a decree on the petition by a husband on the 
ground of the wife’s adultery, where the allegation of adultery rests only on 
the admission made by the wife in her letters, unless it is satisfled that ‘‘all 
reasonable ground for suspicion is removed’’ and that there is no collusion 
between the husband and the wife, In this case, Sir Lallubhai Shah, Acting 
Chief Justice, observed that the question whether in a given case the Court 
should consider the admissions of the wife as to adultery sufficient must neces- 
sarily depend upon the circumstances of that case, and the fact that admis- 
sions are accepted as sufficient in one case can afford no reason whatever for 
accepting them in another case. The learned Judge pointed out that the gene- 
ral considerations which would and should guide the Court in this matter are 
indicated in the judgment of Cockburn C.J. in Robinson v. Robinson and Lane.+ 
In that case, Cockburn C.J. pointed out that though the admissions of a wife, 
unsupported by corroborative proof, should be received with the utmost eir- 
cumspection and caution because of danger of collusion and other sinister 
motives which might lead to the making of such admissions, nevertheless, if 
after looking at the evidence with all the distrust and vigilance with which it 
ought to be regarded the Court comes to the conclusion that the evidence is 
trustworthy and amounts to a clear, distinct and unequivocal admission of adul- 
tery, the Court should have no hesitation to act upon such evidence and afford 
the injured party the redress sought for. 


3 (1025) 27 Bom. LR. 251. & (1858) 1 Sw. & Tr. 862. 
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i PERLON it was observed by Lord MacDerniott 
p D ` 

afl an hie to ebe a e ai uha oa eee Tide 
bad its adherents, namely, that on its true construction the word “satisfied” is capable 
of connoting something less than proof beyond reasonable doubt. The jurisdiction in 
divorce involves the status of the parties and the public interest requires that «the 
marriage bond shall not be set aside lightly or without strict inquiry. The terms of the 
statute recognise this plainly, and I think it would be quite out of keeping with the 
anxious nature of its provisions to hold that the Court might be “satisfied”, in respect 
of a ground for dissolution, with something less than proof beyond reasonable doubt. 
I should, perhaps, add that I do not base my conclusions as to the appropriate standard 
of proof on any analogy drawn from the criminal law. I do not think it is possible-to 
say, at any rate since the decision of this House in Mordaunt v. Moncreiffe? that the 
two jurisdictions are other than distinct. The true reason, as it seems to me, why both 
accept the same general standard—proof beyond reasonable doubt—les not in any 
analogy, but in the gravity and public importance of the issues with which each is còn- 
cerned.” 


In this case, Lord Normand in his judgment (p. 131) also observed that in 
divorce proceedings it was for the petitioner to prove the case whether the action 
was defended or not, and though the putting forward of a false defence may 
destroy the respondent’s credibility, that in itself did, not establish the truth 
of the petitioner’s case. In this case, the House of Lords.was concerned with 
the interpretation of the word ‘‘satisfied’’ in s, 178 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, as amended by s. 4 of the Matrimonial 
Causes Act, 1937, (now s. 4(1) of the Matrimonial Causes Act, 1950). Ina 
later English case, Galler v. Galler? Hodson L.J., who delivered the judgment 
of the Court of Appeal, observed that the English Courts have taken the vlew 
that there was no distinction to be drawn between the word ‘‘satisfled’’ standing 
alone and the word ‘‘satisfied’’ accompanied by the words ‘‘beyond reasonable 
doubt’’,.and stated that in divorce, as in crime, the Court has to be satisfied 
beyond reasonable doubt. 

These principles, in my opinion, would apply with all the greater force to 
cases under the Hindu Marriage Act, 1955. Section 12 of this Act refers to 
voidable marriages and provides, in so far as it is material: 

“(1) Any marriage solemnized, whether before or after the commencement of this 
Act, shall be voidable; and may be annulled by a decree of nullity on any of the follow- 
ing grounds, namely:—.. 

(d) that the respondent was at the time of the marriage pregnant by some person 
other than the petitioner.” 

Under sub-s. (#)(b) of a. 12— 


“Notwithstanding anything contained in sub-section (1), no petition for annulling 


marriage-—— 
(b) on the ground specified in clause (d) of sub-section (1) shall be entertained 

unless the court is satished— 

(i) that the petitioner was at the time of the marriage ignorant of the facts alleged; 

(H) that proceedings have been instituted in the case of a marriage solemnired before 
the commencement of this Act within one year of such commencement and in the case of 
SBarHniges opie canard aften auch potumeneementt wails: ona year dron hedat of the 
marriage; and 

(#4) hat irnal meae aeivaba consent of the petitioner has not taken place 
since the discovery by the petitioner of the existence of grounds for a decree.” 
Now, this Act has repealed the Bombay Hindu Divorce Act (XXII of 1947). 
The Act came into force on May 18, 1955, and under s. 12(2) (b) (4) both mar- 
riages solemnized before the commencement of the Act as well as after the com- 
mencement of the Act are affected. As regards marriages solemnized after the 


5 (isei 1 Al ER. 124. 7 [1954] 1 All E. R. 586. 
6 (1874) L. R. 2 So: 874. . i 
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commencement of the Act, the proceedings have to be instituted within one year 
from the date of the marriage, so that in the case of marriages solemnized after 
May 18, 1955, the marriages cannot be challenged under this section, . after 
the expiry of one year from the date of the marriage. In the case of marriages 
solemnized before the Act, however, all the marriages would seem to be open 
to challenge, the only limitation provided being that the proceedings have to 
be instituted in these cases within one year of May 18, 1955. In my opinion, 
there can be no doubt in view of these provisions and the effect it was intended 
to have on marriages solemnised before the commencement of the Act, a very 
grave and serious onus would lie on the person instituting proceedings with a 
view to having a decree of nullity of marriage under s. 12 of the Act. 

Under s. 23 of this Act, in so far as it is material, it is provided: 

“(1) In any proceeding under this Act, whether defended or not, if the Court is satis- 
fied that— i 

(a) any of the grounds for granting relief exists and the petitioner is not in any 
way taking advantage of his or her own wrong or disability for the purpose of such 

(d) there has not been any unnecesgary or improper delay in instituting the pro- 
ceeding, and ` 

(e) there is no other legal ground why relief should not be granted, then, and in 
such a case, but not otherwise, the court shall decree such relief accordingly.” 
In my judgment, the satisfaction which the Court has to arrive at in pro- 
ceedings ynder this Act must be satisfaction beyond all reasonable doubt. It 
is necessary, therefore, to state some of the circumstances under which this peti- 
tion came to be filed. 

As I have already stated, the petitioner filed on March 18, 1948, Suit No. 34 
of 1947-48 under the Baroda Hindu Marriage and Divorce Act on the ground 
that the respondent had become pregnant before his marriage with her and that 
he was not aware of it and the respondent had concealed the fact of her being 

pregnant from him and his parents. That suit was resisted by the res- 
pondent on the ground that she had become pregnant as a result of sexual 
intercourse that she had with the petitioner after her marriage with him in 
March 1947. That suit came to be dismissed, as already stated, on the ground 
that the petitioner was not domiciled in Baroda and, therefore, the Court 
had no jurisdiction to entertain the suit and the Baroda Hindu Code was not 
applicable to the parties. Nothing was done, and perhaps nothing could be 
done by the petitioner till the Hindu Marriage Act, 1955, came mto force. 
But even then the petitioner waited till April 18, 1956, that is to say, 11 months 
after the commencement of this Act, before hé filed the present petition. The 
petition contains not a few un statements. It was stated by the peti- 
tioner in para. 3 of the petition that the parties were betrothed some time in 
the beginning of 1946. But there is no dispute now that the betrothal took 
place some time in June or July 1945. He further stated in the same para- 
graph that it was at the request of the respondent’s father that the marriage 
was performed in Bombay on March 10, 1947, contrary to the convention of 
the community that the marriage should be performed at Prantij, whereas 
the correspondence clearly discloses that the bride’s family was anxious to 
have the marriage performed at Prantij but it was the desire of the peti- 
tioner’s family that it should be performed at Bombay. In para. 4 it is stated - 
that within 6 or 6 days of the marriage the respondent insisted on going back 
to her parents’ place at Prantij on the pretext that she had to perform certain 
religious ceremonies and to offer pooja to the family deity at Prantij. There 
is no evidence on this point and this has not been even put to the respondent 
in her evidence. In para. 6 it is stated that the respondent had shown marked 
unwillingness to stay at Gandevi where the petitioner’s married sister Sharda- 
ben lived with her husband one Dr. Champaklal and that the petitioner’s 
father had made an appointment in Bombay with Dr. Purandare for consul- 
tation after the respondent’s return from Gandevi, but the respondent suc- 

$ * 
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cessfully evaded the appointment by suddenly coming down to Vile Parle and 
leaving Tor Prantij. No evidence has been produced in support of this state- 
ment. The-petitioner has denied in his evidence that he knew that the res- 
pondent was pregnant at the time of marriage. In her evidence in examina- 
tion-in-chief the respondent has also stated that she did not know at the time 
of marriage that she was pregnant. No objection was taken to this statement, 
but what is more, cross-examination was pursued on this point and she repeat- 
ed in her cross-examination that she did did not know prior to her marriage 
that she was pregnant though she stated that the statements contained in the 
written statement were true and that she had given instructions to her legal 
advisers for preparing the written statement. In my view, the respondent’s 
written statement does not contain an unqualified admision that she was 
pregnant at the time of her marriage. It is well settled that admissions must 
be read as a whole. In Motabhoy Mulla Essabhoy v. Mwl} Haridas® it was 
held by the Privy Council that though it was permissible to accept part and to 
reject part of a witness’s testimony, an admission in a pleading cannot be so 
dissected ; if it is made subject to a condition, it must either be accepted subject 
to the condition or not accepted at all Mr. Amin contended that in para. 7 
and the other paragraphs of the written statement there is an unequivocal 
admission by the respondent that she was pregnant at the time of marriage. I 
am not prepared to accept that contention. The defence set up by the reg- 
pondent was that on entreaties and representations made to the respondent by 
the petitioner there were sex relations between the petitioner and the respon- 
dent before marriage and as a result of such sex relations the respondent con- 
ceived through the petitioner, and that statement cannot, in my opinion, be 
dissected so as to.establish an unequivocal admission on the part of the respon- 
dent that she was pregnant at the time of marriage. It is nobody’s case that 
there were signs of pregnancy at the time of marriage. The petitioner has 
denied any knowledge of respondent’s pregnancy at the time of marriage and 
the respondent has also stated that she did not know that she was pregnant at 
the time of marriage. It is undisputed that Dr. Champaklal, the husband of 
Shardaben, had examined the respondent in the month of May 1947. He was 
not examined by the pétitioner and a grievance was made about that in the trial 
Court on behalf of the respondent; but the learned trial Judge was of the view 
that because of the admission made by the respondent in her written statement 
there was no necessity for the petitioner to examine any medical expert to prove 
the fact that she was carrying at the time of marriage. But it has to be remem- 
bered that the frame of issue No. 1 was in accordance with the provisions of 
s. 12 of the Hindu Marriage Act, 1955, namely, ‘“whether the respondent was 
at the time of the marriage pregnant by someone other than the petitioner, as 
alleged in para. 9 of the petition”. The wording of the issue was not changed 
in spite of the so-called admission made by the respondent in her written state- 
ment and despite the particulars furnished by her. An application for amend- 
ment of the written statement to enable the respondent to set up an alternative 
case that the respondent conceived through the petitioner after marriage was 
rejected. But Mr. Amin contends that that was rightly rejected because the 
respondent could not be allowed to make a new case inconsistent with her 
admissions in the written statement. Mr. Amin argues that under O. VIII, 
r. 5, of the Civil Procedure Code, it is well settled that both the plaintiff as well 
as the defendant must be held bound by the statement of facts in their respec- 
tive pleadings. That undoubtedly is so. But under the proviso to O. VIIT, 
r. 5, the Court may, in ita discretion, require any fact admitted to be proved 
otherwise than by such admission. The proviso to s. 58 of the Evidence Act is 
also to the same effect and in Over v. Over, which has been already referred to 
above, Mr. Justice Marten (as he then was) held that s. 58 of the Evidence Act 
has in general no application to divorce cases. : 


8 (1914-15) L.R. 42 LA. 103, 8.0. 17 Bom. L. R. 460, / 
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Mr. Amin argued that we should pot allow any amendment at the stage of 
this appeal because his client would be placed at a great disadvantage if the 
case were to be sent down now. Now, it is to be remembered that the petition 
itself has been filed nine years after the marriage, though undoubtedly the peti- 
tioner was entitled to file it before May -18, 1956, under s. me (b) (#) of the 
Hindu Marriage Act. It appears from the-evidence that the father of the res- 
pondent as well as the doctor who treated her at Prantij are dead. Therefore, 
the hardship, if any, would not be only on the petitioner but also on the res- 
pondent. Mr. Amin further contended that the Court must take into consi- 
deration the fact that the child was born to the respondent 170 days after the 
marriage and he argued that medically it would be improbable that the child 
would live if it was born within such a short period after conception, if the 
conception took place after marriage. He also drew our attention to the fast 
that a notice of motion was taken out by the petitioner offering to-have a blood- 
test taken with a view to ascertaining whether the child was a legitimate child, 
but the same was refused on behalf of the respondent. As against this, our 
attention was drawn to the case of Clerk v. Clerk,® in which the husband claim- 
cd divorce on the ground of wife’s adultery, the only evidence of adultery being 
the fact of the birth of the child, the period of gestation of which could not 
have exceeded 174 days, if the husband was ed to be the father. In that 
case, the child lived, and, at the date of the h g, was about 3 years old and 
it was held, on the ‘basis of the medical evidence on the record, that the husband 
had not discharged the burden of proof in respect of the adultery, and it was 
sufficiently proved that the child was conceived in wedlock. -Reliance was also 
placed on Dr. Modi’s Medical Jurisprudence and Toxicology, ‘twelfth edition, 
page 307, and Taylor’s Principles and Practice of Medical Jurisprudence, 
eleventh edition, Volume II, page 84, in both of which cases have been given 
as to the earliest period at whicH a child may be born. It is the case of: the . 
respondent that the child born to her was prematurely born. -It is not necessary 
at this stage to go into this question since ho expert. evidence was led on this 
point. | : . 

I, therefore, agree that the case should be sent down to the trial Court to 
record a finding & to whether it was proved that the respondent was pregnant 
at the time of marriage. It would be open to both the sides to lead such oral 
and other svidence-including expert evidence as they think fit: In the view 
we have taken, it is not necessary, I think, to grant any formal amendment of 
the written statement. > > ~ ‘ : a 

It is also somewhat unfortunate that no specific issue was framed in the 
trial Court under s. 12(2) (b) (%s) of the Hindu Marriage’ Act requiring the 
petitioner to prove that there was no marital intercourse with his consent since 
the discovery by him of the existence of the ground for ‘a decree of nullity, as 
alleged by him. It appears that the learned trial Judge allowed the respon- 
dent’s learned: advocate to argue that the petitioner as a reasonable man should 
have known that the wife must have been pregnant by some other person as 
soon as he came to know from the respondent’s letter in April 1947 that she. 
was pregnant, as is apparent from his letter dated April 5, 1947, which advised’ 
her an abortion, and the petitioner should not have had sexnal ‘intercourse 
with her at the end of April 1947 before his departure for America, about. 
which intercourse there is no dispute though there is a dispute as to-the number 
of days they lived as husband and wife: This argument was allowed under 
the general issue No. 5 framed by the trial Court, which was-whether the peti- 
tioner. was entitled to have the. marriage declared null and void. In our judg- 
ment, a specific issue as contemplated under s. 12(2) (b) (s) should have been 
framed, and if that had been framed, the non-examination of Dr. Champaklal, 
the petitioner’s sister’s husband, who seems to have examined the respondent 
in May 1947 at Gandevi would have assumed some significance. . Similarly, the 
non-production of respondent’s letters referred to in the petitioner’s letters 
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dated April 5 and 8, 1947, would have somo relevance in case this issue had 
been framed. It is not necessary, however, for us to express any opinion on 
this question at this stage, as we propose to remit to the trial Court that issue 
also for a finding. On that issue also both the parties will be allowed to lead 
such evidence as they wish to produce. 


I agree, therefore, with the order proposed by my learned brother. . 


Before Mr. Justice J. C. Shah and Mr. Justice V. S. Desai. 


GANGADHAR RAKHAMAJI JADHAV v. MANJULA GANGADHAR 
JADHAV? 
Hindu Marriage Act (XXV of 1955), Secs. 28, 3(b)—-Bombay Civil Courts Act (Bom. XIV 
of 1869), Sec. 8—Civil Judge, Senior Division, notified as having jurisdiction in, 
matters dealt with in Act—Decree passed by such Judge in petition for divorce or 


judicial separation—Appeal against such decree whether lies to District Court or 
High Court. 


When a Court of Civil Judge, Senior Division, notified by the State Government 
as having jurisdiction in respect of matters dealt with in the Hindu Marriage Act, 
1855, passes a decree in a petition under the Act, an appeal against the decree Lies 
to the District Court of the district and not to the High Court. 


8. B. Bhasme, for the appellant. 
F. D. Malpani and V. J. Jhavers, for the respondent. 


V. S. Dæar J. This petition for a decree for divorce or judicial separation 
_ under the provisions of the Hindu Marri Act of 1955 was filed by the peti- 

tioner Gangadhar Rakhamaji Jadhav in the Court of the Civil Judge, Senior 
Division, at Ahmednagar. The petitioner alleged that he married the oppo- 
nent in the year 1943 but that the opponent after having lived with him for 
four years had deliberately deserted him since 1948 and was living in adultery. 
The petition was opposed by the opponent. She denied desertion on her part 
and denied that she was living in adultery as alleged by the petitioner. -She 
contended that she was living peacefully with the petitioner till 1953, but 
that some time about November 11, 1954, it was the husband who beat her and 
drove her out of the house. The petition was dismissed by the learned Civil — 
Judge, Senior Division, Ahmednagar, on December 31, 1957, holding that the 
allegatiops on which the petition was founded were not proved. The petitioner 
has, therefore, filed the present appeal from this decision Sas decree passed by 
the lower Court, under s. 28 of the Himdu Marriage A 

The first question to be considered is whether the rd to this Court is 
competent. As has already been stated, the petition was filed in the Court 
of the Civil Judge, Senior Division, at Ahmednagar, and the decision and 
decree appealed from is of the Court of the Civil Judge, Senior Division. 
Section 28 of the Hindu Marriage Act, which provides for the appeals to be 
filed, states: 

“All decrees and orders made by the Court in any proceeding under this Act shall 
be enforced in like manner as the decrees and orders of the Court made in the exercise 
of its original civil jurisdiction are enforced, and may be appealed from under any law 
for the time being in force.” 

Now, the ‘‘law for the time being in force’’ for determining the forum of 
appeal is the Bombay Civil Courts Act. Under s. 8 of that Act an appeal 
from the decree or order of a Civil Judge, Senior Division, lies to the District 
Court except in the case of decisions in suits where the amount or value of the 
subject-matter exceeds ten thousand rupees. Under the Bony Civil Courts 


* Decided, October 49, 1968. First No. Civil Judge, Senior Division, Ahmednagar, in 
284 of 1958, against the decision of P. K. Kute, Miscellaneous A Application No. 101 of 1956. 
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Act, a District Court is presided over by a District Judge and is the principal 
Court of original civil jurisdiction in. the district within the meaning of the 
Code of Civil Procedure. In the present case, the decree having been passed 
by the Court of the Civil Judge, Senior Division, of Ahmednagar, in a peti- 
tion ander the Hindu Marriage Act, the appeal should lie to the District 
noopt of Ahmednagar. 

Mr. Bhasme, who appears for the appellant, however, contends that under 
the provisions of the Hindu Marriage Act the Court of a Civil Judge, Senior 
Division, having jurisdiction in respect of matters dealt with in the Hindu 
Marriage Act is a ‘‘District Court’’ as defined in s. 3(5) of the Act and in 
view of the meaning which the. definition in s. 3(b) gives to the expression 
“District Court’’ an appeal from an order or decree of the Court must lie to 
the High Court. A petition for judicial separation lies to the District Court 
under s. 10 of the Act and a petition for divorce as provided by. s. 13 of the 
Act .also lies to the District Court. The expression, ‘‘ District Court” is 
defined in s. 8(b) of the Hindu Marriage Act as g 

“in any area for which there is a City Civil Court thef Court, and in eny other area 
the principal civil Court of original jurtadiction” 
and as including i 

sap aar a a e aa y ie Sead aa e 
tion in the Official Gazette, as having jurisdiction in respect of matters dealt with in 
the Act.” 
By a notification No. HMA-1055/52067 published in the Official Gazette on 
September 1, 1955, the ‘Courts of Civil Judges, Senior Division, in the State have 
been notified as having j iction in respect of matters dealt with in the Hindu 
Marriage Act within their re&pective jurisdictions. Mr. Bhasme argues that 
under the definition | ven in a. 8(by of the Hindu Marriage’ Act the District 
Court means the principal civil Court of original jurisdiction in any given area; 
thus in areas where there is a City Civil Court it is that Court, and in any other 
area it is the District Court as understood under the Civil Procedure Code as also 
under the Bombay Civil Courts Act. By reason of the inclusive part of the 
definition in s. 3(b), says Mr. Bhasme, an inferior civil Court when notified 
by the State Government as having jurisdiction in respect of matters dealt 
with in the Act comes to be included within the meaning of the term ‘‘district 
court’ as defined by the earlier part of the definition. Mr. Bhasme, therefore, 
argues that when a Court of Civil Judge, Senior Division, having jurisdiction 
under the Hindu Marriage Act, decides a petition for judicial Separation or 
divorce, its decree must be regarded as that of a District Court, i.e., of a prin- 
cipal civil Court of original jurisdiction in the district, and ainee under the 
Bombay Civil Courts Act the appeal from the District Court, which is the 
principal civil Court of original jurisdiction, lies to the High Court, the ap- 
peal from the Court of the Civil Judge, Senior Division, must also lie to the 
High Court. We cannot accept this argument of Mr. Bhasme. The definition 
of the expreasion ‘‘district court’’ given in s. 8(b) of the Hindu Marriage 
Act says which Courts are méant ahd included within that expression as used 
in the Act. It says that by the expreasion “‘district court’’ are meant in the 
first place a City Civil Court in the area in which there is such a Court and 
in any other area the principal civil Court of original jurisdiction. The 
principal civil Court of original jurisdiction in the areas which are districts 
is the Court of the District Judge of the District. Thus under this part of 
the definition all City Civil Courts and all Courts of the District Judges have 
jurisdiction to deal with matters under the Hindu Marriage Act. The defini- 
tion then proceeds to say that in addition to these Courts other civil Courts 
will also be included in the expression ‘‘distriet court” if such other civil 
Courts are notified by the- State Government in the Official Gazette as hav- 
ing jurisdiction in respect of matters dealt with in the Act. Thus under the 
expression ‘‘district ”? as used in the Hindu Marriage Act come all City 
Civil Courts, all Courts of District Judges of the districts and ‘also other civil 
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Courts notified by the State Government in the manner provided. It is not 
correct to say, as contended by Mr. Bhasme, that any civil Court in the dis- 
trict other than the principal civil Court of original jurisdiction, when notified 
by the State Government as having jurisdiction in matters dealt with under 
the Hindu Marriage Act, becomes a ‘‘district court’’ as meaning the principal 
civil Court .of original jurisdiction for the purposes of the Hindu 

Act by virtue-of the definition given in s. 8(b). It is the Court to which 
petitions under the Hindu Marriage Act lie and which has jurisdiction im res- 
pect of matters dealt ‘with in the Act. Since in the various provisions of the 
Act the Court which has jurisdiction in matters dealt with in the said provi- 
sions is referred to as the ‘‘district court” the inclusive part of the definition 
says that civil Courts other than the principal civil Court of original jurisdic- 
tion when notified by the Government will be included within the expression 
‘district court’ as used in the Act., The Court of the Civil Judge, Senior 
Division, therefore, which is notified by the State Government as having 
jurisdiction in matters dealt with under the Hindu Marriage Act, is a ‘‘dis- 
trict court” within the definition of s. 3(b) of the Hindu Marriage Act, but it 
is not the principal civil Court of o Jurisdiction, nor does it exercise 
its jurisdiction as such principal civil Court of original jurisdiction: Section 
28 af the’ Hindu Marriage Act leaves the foram of appeal to be determined 
under the law for the time being in force which, in the present case, is the 
Bombay Civil Courts Act.” The forum of appeal from the order or decree 
of the Court of the Civil Judge, Senior Division, under the Bombay Civil 
Courts Act is the Court of the District Judge of the District. In the present 
case, therefore, which was decided by the Civil Judge, Senior Division, the 
appeal lies to the Court of the District Judge and not to the High Court. 

We, therefore, hold that the appeal filed in this Court is not maintainable 
and direct that the appeal memo and the papers fled with it be returned to 
the appellant for presentation to the proper Court. The appellant will pay 
the costs of the respondent in this Court. 


[The rest of the judgment is not material to this report.) 
Order accordingly. 


CRIMINAL REVISION. 


Before Mr. Justice Mudholkar. 


BUDHMAL FOUJMAL MARWADI v. THE STATEH.* 
Prevention of Food Adulteration Act (Bom. XXXVIII of 1954), Secs. 7, 16(1)(a), Xi) (a), 
25(2)—Servant selling adulterated article of food m absence of master—Whether | 
master can be convicted of offence under s. 16(1) (a). 

Under s. 7 of the Prevention of Food Adulteration Act, 1954, the master is Hable 
for the acts of his servant committed by htm mm the course of his ordinary duties, and 
when a servant sells any commodity or any article of food stocked for sale by the 
master of the shop, the master is deemed to have authorised the sale of such article 
by the servant. Therefore if the servant sells any such article of food which is 
adulterated within the meaning of s. 2(1)(a) of the Act, the master, though not pre- 
sent when the sale is made, can be convicted of an affence under a, 16(1)(a) of the 
Act. 


Tus facts appear in the judgment. 


G. A. Sabnis, with Y. B. Gupte, for the applicant. 

M. A. Rane, Assistant Government Pleader, for the State. 

EK. P. Karmk, for V. B. Eege, for the complainant. ; 

*Deocided, November 4, 1958. Oriminal Re- 1958, confirming the order of conviction and 
vision Application No. 1192 of 1058, fromthe and sentanco by M. A. Shaikh, Jndiolal 
orders of D. G: Gatne, Additional Sessions Magistrate, Oless, I Court, Thana, in 
Judge, Thana, in Criminal Appeal No. 100 of Oriminal Case No. 2052 of 1956. 
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_ MupmoLgar J. The applicant has been convicted by the Judicial Magistrate, 
Firat Class, Third Court, Thana, of an offence under s, 16(1)(a) of the Pre- 
vention of Food Adulteration Act, 1954, and sentenced to pay a fine of Ra. 200. 
His appeal from the conviction and sentence was dismissed by the Additional 
Seasions Judge, Thana. 

It4s common ground that Food Inspector Shimpi of Thana went to the shop 
of the applicant on July 12, 1956, and purchased 3/8th seer of Belgaum ghee 
for Re. 1-40 after informing the applicant’s servant Fulchand Faujmal, who 
was on duty in the shop at the time, that he intended to send a sample of the 
ghee for analysis to the’ Public Analyst. He then divided the ghee into three 
samplea, one of which was given to Fulchand, one was sent to the Public Analyst 
and the third was kept by the Inspector himself. The report of the Public 
Analyst showed that the sample of ghee contained 21.86 per cent. foreign fat. 
After obtaining the requisite sanction of the Administrator of the Thana 
Borough Municipality, the Inspector filed the complaint in question. 

It is contended on behalf of the applicant that the complaint as it was ori- 
ginally filed is bad in law because it was based upon a sanction which stated 
that the name of the accused was Budhmal Kantilal. Now it may be men- 
tioned that the applicant trades in the name of Budhmal Kantilal and that is 
how the mistake had occurred. Later when the mistake that the applicant’s 
name was not Budhmal Kantilal but Budhmal Foujmal was discovered, the 
complainant had tho name corrected. It is contended, however, on the appli- 
cant’s behalf that the original sanction was in the name of a wrong person and 
therefore it could not be rectified, nor could a complaint filed on the basis of 
such a sanction be held to be in proper form. In my opinion, there is no 
substance in this contention. There was merely an error in specifying the 
name of the applicant and that is all. At no time was Shimpi in doubt as to 
whom he wanted to prosecute. i 

It is then contended that the applicant not being present at the time of 
the actual sale of the ghee, he was not liable to be prosecuted. The learned 
counsel for the applicant, referring to the decision of the Privy Council in 
Shrinivas Mall Bairoliya v. Emperor’ and three other decisions following this 
decision, contended that an offence under the Prevention of Food Adultera- 
tion Act being of a serious nature and being liable to be punished by a sub- 
stantial sentence of imprisonment, it is necessary for the prosecution to estab- 
lish mens rea and he says that as the applicant admittedly was net present 
when the sale was made, he-cannot be convicted under s. 16(1)(a) of the Act. 
It is, no doubt, true that in offences which are punishable with substantial 
sentences of imprisonment, mens rea would have ordinarily to be established 
by the prosecution. But that does not mean that the Legislature is incompe- 
tent to make a law whereunder an offender will be liable to suffer even a long 
term of imprisonment though mens rea is not established. Now, s. 7 of the 
Act is in the following terms:— | 
+ “Prohibition of manufacture, sale etc, of certain articles af food: 

. No person shall himself or by any person on his behalf manufacture for sale, or store, 
sell or distribute:— - : 
(Gi) any adulterated food;...” 
Upon a plain reading of this section, it appears that the master is liable even 
for the acta of his servant, i.e. he is vicariously liable. It is, however, contended 
on behalf of the applicant that this section has to be read along with s. 16 and 
that the two sections should be construed in a harmonious way. If they are 
construed according to the learned counsel, it would mean that for the master 
to be liable for the act of the servant, it-would have to be established that the 
Act was done by the servant in the presence of the master. It seems to me 
that this wonld be importing something in the section which is quite foreign 
to the object of the section. Apart from that, I am of the opinion that under 


1 (1947) 49#Bom. L. R. 688, P.O. - 


4 


= 


446 THE BOMBAY LAW REPORTER. {VOL. LXE 
* 


e. 7 the master would be liable for the acts of his servant committed by him in 
the course of his ordinary duties, and that when a servant sells any commodity 
or any article of food stocked for sale by the master of the shop, the master 
will be deemed to have authorised the sale of such article by the servant, and 
if it turns out that that article is adulterated within the meaning of s. an) (a) 
of the Act, the master will also be liable. 

Lastly, it was contended that ghee or pure ghee was not defined by the aee 
which were promulgated in the year 1955 under the provisions of the Preven- 
tion of Food Adulteration Act, and that the mere fact that the ghee purchased 
by Shimpi was found to contain 21 per cent. of foreign fat would not render 
the applicant liable under s. 16(1)(a) of the Act. Now, the word ‘‘adultera- 
ted’? has been defined in s. 2(¢) of the Act. It will not be necessary to refer 
to the entire definition, but it will suffice to refer to cl. (a) thereof, which is 
as under :— 

“(i) “adulterated”—an article of food shall be deemed to be adulterated— 

(a) if the article sold by a vendor is not of the nature, substance or quality de- 
manded by the’ purchaser and is to his prejudice, or is not of the nature, guleracee) Or 
quality which it purports or is represented to be;” 

Now, here what was intended to be purchased was pure ghee. But what has 
been sold was ghee which contained 21 per cent. of foreign fat. It is true that 
ghee has not been defined, but pure ghee must on the face of it be deemed to 
exclude foreign fat. It is, however, said that the Food Inspector only asked 
for Belgaum ghee and it is possible that Belgaum ghee may usually contain 
foreign fat. The tin out of which the sample was taken bears a label which 
says that it contains ‘‘pure ghee”. From this it would follow that what -was 
intended to be sold and intended to be purchased was pure ghee, though in 
fact it was not pure ghee but adulterated ghee. Section 7 of the Act prohibits 
the sale of any adulterated food. Section 16 makes the sale of adulterated food 
punishable at law. Therefore, apart from the reasons given by the learned 
Additional Sessions Judge, it must be held that the applicant is liable to be 
punished under s. 16 of the Act for the sale of adulterated ghee by his servant. 

The learned Additional Seesions Judge has held that, though the expression 
ttghee”’ has not’ been defined under the rules made under the present Act, the 
definition contained in the rules made under the Act of 1925 still holds good. 
According to the learned counsel for the applicant, by virtue of the provisions 
of s. 25 of the Prevention of Food Adulteration Act, 1954, the rules framed un- 
der the Act of 1925 stood repealed immediately after the promulgation of the 
rules made under the present Act. These rules were promulgated in Septem- 
ber 1955 before the alleged offence was committed. Therefore, according to 
the learned counsel, the definition contained in the' rules framed under the old 
Act cannot be looked into. Now, sub-s. (2) of s. 25 of the new Act is in the 
following terms :— 

ieNoferlibistdading PESE iy lida ‘Reb ot saa OEE A ine EEA 
lations and bye-laws relating to the prevention of adulteration of food, made: under 
such corresponding law and in force immediately before the commencement of this Act 
shall, except where and so far as they are inconsistent with or repugnant to the provi- 
sima oF ie Ach continua- in- foree. Uni eltared, amended- OF Xepeniod by rules mada 
under this Act” 

From this it would follow that only such rules made under the old Act will 
cease to be in force as are inconsistent with or are repugnant with the pro- 
visions of the rules framed in 1955 ov have been altered, amended or repealed 
by the rules made under the present Act. As a matter of fact, in the rules 
promulgated in September 1955 ‘‘ghee’’ was not defined. Therefore, it is 
correct to say that the rule made under the.old Act in respect of this matter 
was not altered by rules made under the repealed Act. Therefore, it continued 
to be in force even subsequent to 1955. I am mformed by counsel that “‘ghee”” 
has now been defined by a rule made by the rule-making authority. If that is 
so, after the coming into force of that rule, the definition contained in the rule 
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made under the Act of 1925 will cease to be operative. ‘‘Ghee’’ is defined in 
r. 2(tz) of the rules framed under the Act of 1925 as followa:— 

“ ‘Ghee’ means ghee prepared exclusively from the milk fat af the cow or buffalo 
or both.” 
Now admittedly the ghee which was sold by the applicant’s servant could not 
be suid to be ‘“‘pure ghee” under this definition inasmuch as it contained 21 
per cent. of foreign fat. f 


There is thus no substance in the application and it is accordingly dismissed. 
The rule is discharged. 
Rule desharged. 


CRIMINAL APPELLATE. 


Before the Hon'ble Mr. H. K. Chainani, Acting Chief Justice, and Mr. Justice Shelat. 


NARAYAN GANPATI PATIL v. THE 8TATE.* 


Indian Evidence Act (1 of 1872), Secs. 157—Criminal Procedure Code (Act V of 1898), 
Sec. 288—Evidence of witness given in committing Magistrate’s Court brought on 
record in Sessions Court under s. 288 of Code—Whether such evidence “testimony” 
within s. 157 of Indian Evidence Act—Corroboration of such evidence. 


The evidence of a witness given In the committing Magistrate's Court which is 
brought on record in the Sessions Court under s. 288 of the Criminal Procedure Code, 
1898, stands on exactly the same footing as evidence given in the Sessions Court and 
it would be “testimony” within the meaning of s. 157 of the Indian Evidence Act, 
1872, which could be corroborated under s. 157. 

Manar Al v. Emperor,’ agreed with. 

Tara Singh v. The State’ and Emperor v. Akbar Badoo,’ referred to. 


M. V. Paranjape, for the appellants. 
Y. V. Chandrachud, Government Pleader, for the State. 


Tue facts are stated in the judgment. 


CHAINANI Actg. C.J. This is an appeal by accused Nos. 8 and 9 against their 
convictions under ss. 148 and 307 read with s. 149 of the Indian Penal Code 
and s. 19(¢) of the Indian Arms Act and the sentences passed upon them for 
these offences. These accused as well as the other eight accused, who were tried 
along with them, are residents of Kavathe Piran. Witness Tukaram also be- 
longed to this village. About 7-8 years ago there was a quarrel between Tuka- 
ram and father of accused No. 5. Simce then there was enmity between 
Tukaram and the accused. Tukaram was also beaten on two occasions. As 
Tukaram was afraid of living in the village thereafter, he left Kavathe Piran 
and went to reside at Bhadule in Kolhapur district. On\May 5, 1957, Tuka- 
ram returned to his village as he had some work in connection with his lands 
with the Talathi. In the afternoon of that day, Tukaram went to a cloth shop 
known as Patil Cloth Stores. The prosecution story is that, while he was sit- 
ting on a chair in that shop, the ten accused went there. Some of the accused 

Tukaram outside the shop and he was then assaulted with a scythe 
by accused Nos. 1, 2 and 5. Accused Nos. 3, 8 and 9 were armed with rifles. 
They pointed these rifles at the crowd, which had gathered there and prevented 
anybody from going to the rescue of Tukaram. After Tukaram fell down on 
the ground, the accused ran away. In the meantime the manager of the cloth 

*Dectded, November 4/5, 1968. Criminal of 1957. 

Appeal No. 692 of 1988, against the order of 1 (1933) I. L. 

convictions and sentences pessed by 8. M. 2 8. O. 
Khatavkar, a di ilena Bonel ar Trigo, South 3 1910 LL, 
Satara, at Sangli, in Beeions Caso No, 45 D. R. 663, 
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shop telephoned to the police station that a ‘maramari’ was going on in front 
of his shop and that Tukaram was being beaten with a scythe. A police party 
was immediately sent to the scene of offence. They found Tukaram lying in- 
jured on the ground. Tukaram was then removed to the Civil Hospital. 
Another police party was returning from a raid about the same time. They 
saw accused Nos. 1 to 7 running away. Immediately afterwards shouts were 
heard from the crowd that the persons, who were running away, had commit- 
ted a murder. Sub-Inspector Bhosale, who was in charge of this party, 
rounded up these accused and put them in a police van and took them to the 
police station. As Tukaram’s condition was considered to be serious, arrange- 
ments were made for his dying declaration being recorded. It was recorded 
by witness Thorat, Special Executive Magistrate, Sangli. In that statement 
Tukaram implicated accused Nos. 1 to 4, 8 and 9. He stated that three of 
them, accused Nos. 3, 8 and 9, were armed with rifles. Thereafter the Sub- 
Inspector recorded Tukaram’s statement (exh. 6-B), which has been treated 
as the first information of the offence. In that statement also Tukaram impli- 
cated the same accused and accused No. 10. Attempts were then made to 
trace the two appellants, accused Nos. 8 and 9. They could: not be found in 
the village until May 17, 1957, on which date they were arrested. Accused 
No. 10 was arrested subsequently. Thereafter all the accused were sent up for 
trial for committing offences punishable under ss. 147, 148 and 307 read with 
8. 149 of the Indian Penal Code. The appellants and accused No. 3 were algo 
charged under s. 19(6) of the Indian Arms Act. ADN the accused pleaded not 
guilty to these charges. The appellants denied their presence at the scene of 
offence and stated that they had been falsely involved. The learned trial 
Judge: came to the conclusion that the charges had been satisfactorily proved 
against the two appellants and accused Nos. 1 to 5. He, therefore, convicted 
these accused under ss. 148 and 807 read with s. 149 of the Penal Code. The 
two appellants were also convicted under s. 19(6) of the Indian Arms Act. 
The other three accused Nos. 6, 7 and 10 were acquitted by him. 

[His Lordship, after dealing with some evidence in this case, proceeded.] 
The next and the most important question to be considered is whether the two 
appellants, accused Nos. 8 and 9, were members of this unlawful assembly and 
whether they were armed with rifles at that time. Practically all the material 
witnesses, including Tukaram himself, turned hostile in the Sessions Court. 
The prosecution, therefore, brought on record the evidence of Tukaram given 
in the Committing Magistrate’ s Court under s. 288 of the Criminal Procedure 
Code. In his evidence in that Court Tukaram has stated that accused Nos. 8 
and 9 and accused No. 3 were armed with rifles at the time of the offence and 
that they were intimidating the other persons and preventing them from: resen- 
ing him. He has also stated that witness Baburao had gone to his rescue but 
that he had been pushed aside by these accused. Tukaram resiled from this 
evidence in the Sessions Court. In his evidence in the Sessions Court he stated 
that he had been beaten by some unknown persons and that accused Nos. 1 
to 5 and the two appellants had gone to his rescue. Even in his evidence in 
the Sessions Court, therefore, he stated that the appellants were present at 
the time of the offence, but his story was that they had gone to reacue him and 
not in order to assault him. The learned trial Judge did not accept the evi- 
dence given by Tukaram in the Sessions Court. He believed the evidence given 
by him in the Committing Magistrate’s Court, which, according to him, was 
corroborated by the first information and the statement of Tukaram recorded 
by the Executive Magistrate and the evidence of two witnesses Shankerlal and 
Mangilal ? 


[His Lordship then dealt with pointa not material to this report and pro- 
ceeded. ] 3 

As I have mentioned, Tukaram’s dying declaration was recorded by the 

te, as his condition was considered to be very serious. In this state- 

ment (exh. 84A) Tukaram stated that the two appellants and accused No. 8 
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were armed with guns and that they had pointed these guns at the crowd and 
stopped all traffic on the road. This statement is-not admissible in evidence 
as‘a dying declaration, as Tukaram has survived the injuries received by him. 
The learned Government Pleader has urged that this statement is admissible 
under s. 157 of the Indian Evidence Act in order to corroborate the evidence 
-given by Tukaram in the Committing Magistrate’s Court. Section 157 pro- 
vides that in order to corroborate the testimony of a witness, any former state- 
ment made by such witness relating to the same fact at or about the time when 
the fact took place may be proved. This section is contained in Chapter X, 
the heading of which is ‘‘Of the examination of witnesses’’. Section 135, 
which is the first section in this Chapter, deals with the order in which wit- 
nesses may be examined. Sections 187 and 188 provide for the manner in 
which a witness may be examined. Sections 141 to 148 relate to questions, 
which may be put to witnesses, when they are being examined. Section 145 
provides for the manner in which a witnessa’s evidence may be contradicted by 
reference to his previous statements. These and other provisions in this Chap- 
ter, which also contains s. 157, have been relied upon by Mr. Paranjape in sup- 
port of his argument that the words ‘‘teatimony of a witness’’ in s. 157 mean 
the evidence of the witness given at the trial of the case, in which he ja 
examined as a witness and not any statement made by him before the trial. 
We might perhaps have been inclined to accept this argument, if the question 
had to be decided by reference to s. 157 only. In this case, however, it is also 
necessary to consider s. 288 of the Criminal Procedure Code. This section 
provides that the evidence of a witness duly recorded in the presence of the 
accused under Chap. XVIII, ie. in committal proceedings, may; in the discre- 
tion of the presiding Judge, if such witness is produced and examined, be 
treated as evidence in the case for all ptirposes subject to the provisions of 
the Indian Evidence Act, 1872. As observed by the Supreme Court in Tara 
Singh v. The State,’ this section imports into the law of evidence something 
which is not to be found in the Evidence Act, viz. to make a statement of this 
kind substantive evidence. Consequently the evidence of a witneas given in 
the Committing Magistrate’s Court is, if it is brought on record in the Seasions 
Court under s. 288, to be treated as if it was evidence given in the Sessions 
Court. It stands on exactly the same footing as evidence given in the Ses- 
sions Court. It would, therefore, be ‘‘testimony’’ within the meaning of s. 157 
of the Indian Hwidence Act. 


Mr. Paranjape has relied on the decision of this Court in Emperor v. Akbar 
Badoo.* In that case at p. 602 it was observed that only the statements of 
witnesses made to the trying Court can be corroborated in the manner contem- 
plated by s. 157 of the Indian Evidence Act and that previous statements 
could be used to corroborate or contradict statements made at the trial, but 
not to corroborate statements made prior to the trial. The judgment contains 
` no reasons for so limiting the meaning of the word ‘‘testimony’’ in s. 157. 
This case was decided in 1910. Since then s. 288 has been amended and the 
words ‘‘for all purposes subject to the provisions of the Indian Evidence Act, 
1872” were added in 1928. Under the section as amended, the deposition of 
a witness given in the Committing Magistrate’s Court is, after its admission 
under s. 288, to be treated as evidence for all purposes, that is as if it was 
evidence given in the trial Court. It is therefore also evidence, which can be 
corroborated under s. 157 of the Indian Rividence Act. This is also the view 
which has been taken by the Calcutta High Court in Manar Ali v. Emperor. 
In that case it was held that the object of s. 288 is to place a deposition in 
the committal enquiry on exactly the same footing as the deposition in the 
Sessions Court, that the deposition before the Committing Magistrate put in 
under s. 288 is substantive evidence in a case, that the credibility of the state- 
ment before the Committing Magistrate’s Court must be considered and test- 


1 REST 8. C. R. 729, at ps 744. L. R. 883. 
2 (1910) I. L. R. 34 Bom. 569, 8.0. 13 Bom. 3 (1933) L L. R. 09 Cal. 1348. 
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ed in the same way as the one made in the Sessions Court and that consequent- 
ly the statement made by a witness before a Magistrate under s. 164 of the 
Code is admissible in evidence to corroborate the statement put in under s. 288. 
With respect, we agree with the view taken by the Calentta High Court. 

The statement of Tukaram, exh. 84-A, recorded by the Executive Magistrate, 
is, therefore, admissible in evidence for the purpose of corroborating the vi-' 
dence given by him before the Committing Magistrate’s ‘Court. 


[The rest of the judgment is not material to this report.] 


CRIMINAL REVISION. 


_ Before Mr. Justice Gokhale and Mr. Justice Miabhoy. 


C. M. TRIVEDI v. C. B. L. BHATNAGAR.* 
Criminal Procedure Code (Act V of 1898), Secs. 198-B, 198—Complaint filed by PubHe 
Prosecutor alone under s. 198-B in Court of Session—Valdity of such complaint— 
Jurisdiction of Court to take cognizance of complaint—Effect of a. 198-B(13). 


A Court of Session can take cognizance of a complaint filed by the Public Prosecutor 
under s. 198-B of the Criminal Procedure Code, 1898, notwithstanding the fact that 
the public servant aggrieved by the alleged defamation has not joined in the com- 
plaint. 

The effect of s. 198~B(13) of the Criminal Procedure Code, 1898, is that the right 
of any public servant to file a complaint about an offence of defamation under a. 198 
of the Code is not taken away by virtue of a. 198-~B of the Code. 

Bhatnagar v. State of Bombay,’ referred to, and the view therein expressed that a 
complaint under s. 196-B should be a complaint made both by the person aggrieved 
and the Public Prosecutor, disapproved. 


Tus facts appear in the judgment. 


C. C. Vaidya, Assistant Government Pleader, for the petitioner. 
Opponent in person. 


k , 


GoxHaLp J. A question as to the interpretation to be placed on the provi- 
sions of sub-s. (13) of s. 198B of the Code of Criminal Procedure has been 
raised in this revision application on behalf of the Public Prosecutor for 
Greater Bombay, who is the petitioner in this application. The revision has 
come to be filed in the following circumstances: 

On March 20, 1958, the Public Prosecutor for Greater Bombay, Mr. C. M. 
‘Trivedi, filed a complaint against the opponent under s. 198B of the Code of 
Criminal Procedure, alleging that the opponent had published a defamatory 
article in the issue of a weekly, named ‘‘Congress’’ dated September 28, 1957, 
and thereby committed an offence of defamation against a public servant by 
name J. B. Contractor, who is a Selection Grade Sub-Inspector of Police. The 
complaint bears an endorsement of the same date to the effect that it was filed 
before the Registrar, City Sessions Court, Bombay. On March 81, 1958, the 
Court of the Additional Sessions Judge for Greater Bombay ordered the issue 
of a bailable warrant against the opponent in the sum of Rs. 1,000 with one 
surety for a like amount, the returnable date given being April 23, 1958. The 
opponent applied for and obtained copies of the complaint, as also of the orders 
passed by the Additional Sessions Judge, the Government sanction and the 
warrant of arrest, on April 4, 1958. On April 7, 1958, he gave a notice to 
the Public Prosecutor that he proposed to move the Sessions Court on April 
23, 1958, for the dismissal of the said complaint as the Court of Session had uo 

“Decided, November 18, 1958. Criminal Additional Seadions Judge, ao Bombay, ° 


Revision Application No. 1055 of 1956, in Case No. 69 IT Sessions 1 
the order of dismissal passed by B.O. Vakil, 1 (1957) 59 Bom. LR. 306, 
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jurisdiction to entertain it. On April 18, 1958, he filed a statement in Court 
raising several grounds which, according to him, would not entitle the Court to 
entertain the complaint made by the Public Prosecutor. In the first instance, 
he contended that the Public Présecutor had not personally appeared before 
` the Sessions Judge and verified the complaint. It was next contended that the 
copy of the complaint should have been served upon him with the warrant of 
arrest, which was not done. He also complained that no list of prosecution 
witnesses was filed by the prosecution along with the complaint, as required by 
s. 204(14) of the Criminal Procedure Code. But his principal grievance was 
that the complaint had been made by the Public Prosecutor alone and the per- 
son aggrieved by the alleged defamation, namely, J. B. Contractor, the Selec- 
tion Grade Sub-Inspector of Police, had not joined him in filing the complaint, 
and as such the Sessions Court had no jurisdiction to take cognizance of the 
complaint under the special provisions of s. 198B of the Criminal Procedure 
Code without commitment. 

All the first three objections raised by the opponent were negatived by the 
learned Additional Sessions Judge, but he upheld the objection of the opponent 
as regards the non-joinder of the aggrieved party in the complaint and follow- 
ing a decision of this Court in Criminal Revision Application No. 1542 of 1956 
decided by Mr. Justice Bavdekar on March 29, 1957, which is subsequently 
reported in Bhatnagar v. State of Bombay,’ the trial Court dismissed the com- 
plaint on the ground that it had no jurisdiction to take cognizance of the com- 
plaint, to entertain it and try it. It was further directed that the opponent 
should be discharged and his bail bond cancelled. It is against this decision 
that the present revision application has been filed by the Public Prosecutor 
for Greater Bombay. 

It may be mentioned that on behalf of the opponent the points which have 
been decided against him by the learned Additional Sessions Judge have not 
been argued before us, and the only point that has been agitated in this revision 
is whether the Additional Sessions Judge could not take cognizance of the com- 
plaint filed by the petitioner under s. 198B of the Code of Criminal Procedure, 
since the aggrieved person against whom the alleged defamatory article was 
said to have been published had not joined in the complaint. For examining 
this argument which has been urged before us, it would be necessary to consi- 
der briefly the relevant provisions of s. 198B of the Code. But before I deal 
with the provisions of that section, I may refer to the provisions of s. 198 of 
the Code, which provides that no Court can take cognizance of an offence fall- 
ing under Chap. XIX or Chapter XXI of the Indian Penal Code or under 
ss. 493 to 496 (both inclusive) of the same Code, except upon a complaint made 
by some person aggrieved by such offence. It is not necessary to refer to the 
two provisos to this section for the purpose of this revision application. Now, 
a. 198B(1) runs as follows: 

“Notwithstanding anything contained In this Code, when any offence falling under 
Chapter XXI of the Indian Penal Code (other than the offence of defamation by spoken 
words) is alleged to have been committed against the President, or the Vice-President, 
or the Governor or Rajpramukh of a State, or a Minister, or any other public servant 
employed in connection with the affairs of the Union or of a State, in respect of his 
conduct in the discharge of his public functions, a Court of Session may take cognizance 
of such offence, without the accused being committed to it for trial, upon a complaint in 
writing made by the Public Prosecutor.” 

Section 198B was inserted in the Criminal Procedure Code by the amending 
Act XXVI of 1955. Subsection (2) of s. 198B deals with the subject of pro- 
secution for defamation against public servants in respect of their conduct in 
the discharge of public functions. It excludes from its ambit the offence of 
defamation by spoken words, but as regards other kinds of defamation it pro- 
_vides that when such an offence is alleged to have been committed against the 
President, or the Vice-President, or the Governor or Rajpramukh of a State, 
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or @ Minister, or any other public servant employed in connection with the 
affairs of the Union or of a State, in respect of his conduct in the discharge of 
public functions, the Court of Session i is empowered to take cognizance of such 
offence, upon a complaint in writing by the Public Prosecutor without the 
necessity of the accused being committed to that Court. Under s. 193(1) of 
the Code, except as otherwise expressly provided by the Code or by any other 
law for the time being in force, no Court of Session shall take cognizance of 
any offence as a Court of original jurisdiction unless the accused has been com- 
mitted to it by a Magistrate duly empowered in that behalf. Section 198B(1) 
would, therefore, appear to provide an exception to s. 193 of the Code, because 
it enables the Court of Session to take cognizance of the offence of defamation 
against public servanta upon a complaint in writing made by the Public Pro- 
secutor without the accused being required to face committal proceedings. 
Under s. 198, as we have already seen, before a Court can take cognizance of 
an offence of defamation or other offences mentioned in that section, a com- 
plaint must be made by some person aggrieved by such offence. But s. 198B(1) 
provides that the Court of Session may take cognizance of an offence of de- 
famation other than by spoken words upon a complaint in writing made by the 
Public Prosecutor. The question for consideration in this case is whether in 
spite of the provisions of s. 198B(1), the Court of Session would not be com- 
petent to take cognizance of such offence upon a complaint made in writing 
by the Public Prosecutor alone, if the public servant aggrieved by the alleged 
defamation does not join in the complaint. 


The argument urged on behalf of the petitioner is that subs. (1) of s. 198B 
starts with the non-obstante clause ‘‘Notwithstanding anything contained in 
this Code’ and, therefore, this sub-section is an exception also to s. 198, 
but in view of subs. (13), the aggrieved party is not deprived of his right to 
file a complaint under s. 198. As against this, it is urged on behalf of the 
opponent that under sub-s. (13) of s. 198B it is provided that the provisions 
of this section ghall be in addition to, and not in derogation of those of s. 198; 
and, therefore, it is urged that though no doubt a Court of Session may take 
cognizance of a complaint under s. 198B without the necessity of any prior 
committal proceedings, a complaint made in writing by the Publie Prosecutor 
alone would not be sufficient to invest the Court of Session with jurisdiction, 
but the aggrieved party must also join in such a complaint so as to make it 
his complaint also as required by s. 198 of the Code. As I have already stated, 
ihe objection urged on behalf of the opponent was accepted by the trial Court, 
reliance being placed on the ruling of this Court in Bhatnagar v. State of 
Bombay. Now, the facts in that case were that a criminal complaint was filed 
by the State of Bombay at the instance of one M. S. Prasad, an Income-tax 
Officer, against Bhatnagar, the present opponent, in respect of an article pub- 
lished by the latter in a weekly magazine known as ‘‘Bombay City”. That 
complaint was filed under s. 500 of the Indian Penal Code read with s. 198B 
of the Criminal Procedure Code and was solemnly affirmed by M. S. Prasad, 
and at the foot of the affirmation were two unsigned remarks, viz., that the 
complaint was drawn by the Public Prosecutor for Greater Bombay and that 
M. 8, Prasad, Income-tax Officer, would be the witness in respect of this com- 
plaint. An objection was raised to the competence of this complaint on be- 
half of the opponent on the ground that it was not a complaint in writing made 
by the Public Prosecutor as required by s. 198B of the Code and, therefore, 
the Sessions Court would have no jurisdiction to take cognizance of ’the offence 
without the necessary committal proceedings. That objection was rejected by 
the Sessions Court. The opponent came in revision and Mr. Justice Bavdekar 
held that in the circumstances of the case the act of making the complaint was 
not the act of the Public Prosecutor and, therefore, as the complaint was not 
made by the Public Prosecutor as required under s. 198B of the Code, the 
Sessions Judge could-not take cognizance of the offence. In arriving at this 
decision, the learned Judge made certain observations which are principally 
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relied upon by the opponent in this case in support of his contention that the 
present complaint is also incompetent. Those observations are as follows 
(p. 366) : — 

.What s. 188B(13) consequently means, when it says that the provisions of 

see any adits a a ee ule ca es nen EO a 
any’ complaint which may be made under s. 1988 must also satisfy the provisions of 
s. 198, that is, the complaint will have to be made both by the person aggrieved and by 
the Public Prosecutor. I do not think that the language that the provisions of s. 196B 
shall be in addition to, and not in derogation of those of s. 198 would be the correct 
language to use, if all that wes intended was that it was not to be regarded that s. 1985 
ao to speak repeals s. 198, or that a complaint for defamation could not be made even 
to a Magistrate by the person aggrieved without the intervention of the Public Pro- 
secutor.” 
Relying on these observations, it is contended before us by the opponent that 
in view of Mr. Justice Bavdekar’s decision in that case that by reason of the 
provisions of sub-s. (13) of s. 198B the complaint will have to be made both by 
the person aggrieved as well as by the Public Prosecutor if the Sessions Court 
is to be competent to take cognisance of the offence of defamation under 
a. 198B(1), the trial Court was justified in dismissing the present complaint. 
Now, as I have already stated, the facts in the case before Mr. Justice Bavde- 
kar were different. In that case, the complaint was solemnly affirmed by the 
aggrieved party, but it was not the complaint in writing made by the Public 
Prosecutor because all that was stated in the endorsement was that the com- 
plaint was drawn by the Public Prosecutor for Greater Bombay and that en- 
dorsement was an unsigned endorsement. With respect, therefore, in our opi- 
nion, Mr. Justice Bavdekar was right when he held that it was not a complaint 
filed within s. 198B(1) as it was not a complaint in writing made by the Public 
Prosecutor. The question whether in, view of the provisions of subs. (13) of 
sn. 198B such a complaint will have to be made by both the person aggrieved as 
well as by the Public Prosecutor did not really fall to be considered in that 
case. But since the learned Judge has made an observation that in view of 
the provisions of subs. (13) of s. 198B the complaint must be made by the 
person aggrieved as well as by the Public Prosecutor, before the Court of Ses- 
sion can take cognizance of the somp any and since this point has directly 
arisen in this revision, we must examine the correctness of this view. 


Now, there can be no dispute that s. 198B was inserted in the Code of Cri- 
minal Procedure in 1955 by Parliament providing for special procedure with 
regard to prosecutions for defamation against public servants. Under sub- 
g. (1) of that section, as already stated, the Court of Session can take cogni- 
gance of such offence without prior committal proceedings, as required under 
s. 193 of the Code. Sub-section (1) of s. 198B itself provides for an exception 
in case of defamation by spoken words, the complaint in respect of which 
would, therefore, be governed by s. 198. Further, the alleged defamation must 
be in respect of the conduct of a public servant in the discharge of his public 
functions. Under subs. (3), a complaint made by the Public Prosecutor under 
subs. (1) must be made with the previous sanction of the authorities mention- 
ed in that sub-section. Where the alleged defamation is in the case of the Pre- 
sident or the Vice-President or the Governor of a State, the previous sanc- 
tion of the Secretary to the Government authorised by the persons con- 
cerned will have to be obtained under cl. (a) of subs. (3). Under 
cL (b), in the case of a Minister of the Central Government or of a State Gov- 
ernment, the previous sanction is to be obtained of the Secretary to the Coun- 
cil of Ministers, if any, or of any Secretary to the Government authorised in 
this behalf by the Government concerned. Under el. (ce), in the case of any 
other public servant employed in connection with the affairs of the Union or 
of a State, the previous sanction of the Government concerned has to be ob- 
tained. Subsection (4) of s. 198B provides a period of limitation within which 
a complaint contemplated by s. 198B has to be made and it is provided that no 
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Court of Seasion shall take cognizance of an offence under sub. (1) unless 
the complaint is made within six months from the date on which the offence 
is alleged to have been committed. Under subs. (5), it is further provided 
that notwithstanding anything contained in the Code, the Court of Session 
shall try the cage without a jury and in trying the case, shall follow the pro- 
cedure prescribed for the trial by Magistrates of warrant cases instituted other- 
wise than on a police report and the person against whom the offence is alleg- 
ed to have been committed shall, unless the Court of Session, for reasons to be 
recorded otherwise directs, be examined as a witness for the prosecution. So 
that the accused in every case can test the correctness of the accusations made 
against him by cross-examining the aggrieved party. Regarding the provi- 
sions for awarding compensation, exception is made in the case of very high 
dignitaries of the State like the President, Vice-President or the Governor or 
Rajpramukh of a State; but as regards other public servants, if the accusation 
is found to be false and either frivolous or vexatious, then ‘compensation can 
be granted. It would appear, therefore, from these provisions that though the 
complaint itself is made by the Public Prosecutor, in case it is found to be false 
and either frivolous or vexatious, the accused when discharged will be able to 
get compensation from the person aggrieved, at whose instance possibly the 
complaint may have come to be made. The complaint made by the Public 
Prosecutor under s. 198B would not be a complaint of the aggrieved party 
though it may be a complaint at the instance of the aggrieved party. In in- 
serting this section, the Legislature apparently seems to have been inspired 
with the object of enabling the State to maintain and uphold the purity of 
public administration by prescribing a special and speedier procedure for high 
dignitaries of the State and other public servants to have their conduct cleared 
when defamatory statements are made in respect of their conduct in the dis- 
charge of public functions. The question is whether this object is likely to 
be fulfilled if it is further required that in such a complaint made by the Publio 
Prosecutor the party aggrieved must also join. It is true that under sub- 
g. (13) of s. 198B, the provisions of s. 198B are to be in addition to, and not in 
derogation of, those of s. 198. In our opinion, the Legislature seems to have 
made it clear by enacting sub-s. (13) that the provisions of s. 198B would be 
an alternative provision to s. 198, so that the right of any public servant to 
file a complaint about an offence of defamation under s. 198 is not taken away 
by virtue of s. 198B. That, in our opinion, was to some extent necessary be- 
eause of the non-obstante clause with which subs. (J) of s. 198B starts. 


Now, against this construction it is urged by the opponent that when ths 
amending Bill was introduced in the Lok Pupin, mbe, (11) of cL (25) of the 
amending Bill stood as follows: ‘‘Nothing section shall be deemed to 
be in derogation of the right of the person aggrieved under section 198°. But 
ultimately, instead of accepting the wording of this sub-section, sub-s. (13) 
eame to be worded as it stands at present, namely, ‘‘the provisions of this sec- 
tion shall be in addition to, and not in derogation of, those of section 198’, 
and it is contended before us that we must give some meaning to the expression 
‘tm addition to”. In our opinion, there is no substance in this contention. 
As I have already indicated, in view of the non-obstante clause with which 
sub-s. (1) of s. 198B starts, jt would have been possible to argue that in the 
ease of public servants who are defamed otherwise than by spoken words, in 
respect of their conduct in the discharge of public functions recourse can only 
be had to sub-s. (1) of s. 198B. In order to guard against such a possible 
construction, Parliament, in our judgment, made it clear by providing in sub- 
g. (13) that the provisions of s. 198B are to be in addition to, and not in dero- 
parion of, those of s. 198, with the result that even a public servant, though 

e may be defamed in respect of his conduct in the discharge of public func- 
tions, can still avail himself of the remedy provided under s. 198. 


Then it was contended by the opponent that in case the Court of Session 
does not examine the aggrieved party as a witness under sub-s. (5) of s. 198B, 
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as it is competent for the Sessions Court to do for reasons to be recorded, the 
accused person will have no remedy and will be considerably handicapped in 
proceeding against the party at whose instance the complaint was made in 
any civil or criminal proceedings launched against him. We are not prepared 
to accept this argument either. As I have already stated, under sub-s. (5), 
the ‘aggrieved party has to be examined as a witness for the prosecution, though 
it would be open to the Court not to do so for reasons to be recorded. But as 
soon as the Court of Session comes to the conclusion that the accusation made 
against the accused is false and either frivolous or vexatious, then it has the 
power to direct the aggrieved person to show cause why he should not pay 
compensation to the accused, the only exceptions provided being the President, 
the Vice-President or the Governor or Rajpramukh of a State. In our opi- 
nion, under subs. (7), it would be open to the accused when discharged to 
cross-examine the person against whom such notice comes to be issued, when 
he shows cause against the notice. 


Then it is also urged that under s. 345 of the Criminal Procedure Code the 
offence of defamation under s. 501 of the Indian Penal Code is compoundable 
and it can be compounded by the person defamed; and it is urged that if the 
real complainant does not join in the complaint at all, then it would be diff- 
cult for the Court of Session to permit the offence to be compounded because 
on our construction the person aggrieved would not be the complainant. In 
our opinion, there is no substance in this contention also. As against this it 
may be argued that though the complaint under s. 198B would be a complaint 
made by the Public Prosecutor, the aggrieved party, who will be examined as 
a witness, will be the person defamed and there is no reason why the provisions 
of s. 845 of the Criminal Procedure Code should not apply to a case tried by 
the Sessions Court under s. 198B of the Code, and why that Court cannot per- 
mit the offence to be compounded. We do not propose to expreas any opinion 
on this point because it does not affect the construction of s. 198B. 


Then it is also argued that the prosecution in the present case should have 
applied to the learned Additional Sessions Judge to make a reference to this, 
Court if it was not satisfied with the decision of Mr. Justice Bavdekar in Bhat- 
nagar v. State of Bombay and that in fact the present petition is an attempt 
to have that decision revised by this Court. There is no substance in this argu- 
ment. As already pointed out, the case decided by Mr. Justice Bavdekar was 
on different facts in respect of a different complaint, though against the pre- 
sent opponent, and it is contended before us on behalf of the petitioner that 
the view of Mr. Justice Bavdekar in so far as it contemplates that a complaint 
under s. 198B should be a complaint made both by the person aggrieved and 
the Public Prosecutor would require reconsideration. In our judgment, with 

. respect to the learned Judge, the provisions of subs. (13) of s. 198B of the 
Criminal Procedure Code cannot be interpreted to mean that a complaint under 
s. 198B(1) should also satisfy the provisions of s. 198 of the Code, with the 
result that it must be made not only by the Public Prosecutor but also by the 
person aggrieved by the alleged offence. The complaint contemplated under 
s. 198B is a complaint in writing only by the Public Prosecutor. But the 
provisions of sub-s. (13) of s. 198B make it clear that the public servant de- 
famed is not deprived of his remedy to file a complaint under s. 198 of the 
Code. Any other construction is likely to defeat, in our judgment, the object 
of Parliament in enacting s. 198B. In inserting this section it appears not 
merely to have been intended to provide a special and speedier procedure en- 
abling the Court of Session to take cognizance of an offence of defamation, 
other than by spoken words, against public servants without committal pro- 
eedan upon a complaint made by the Public Prosecutor. The provisions of 
sub-s. (3) of s. 198B, referred to already, regarding according of the sanction 
would appear also to indicate that in case of the holders of the highest offices 
in the State, such ase the President, the Vice-President and the Gover- 
nor of a State, their authorization to the sanctioning authority would be 
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necessary, but in case of other public servants it is the Government whether 
of the Union or of the State, that would be primarily concerned in giving the 
sanction. This is undoubtedly a salutary provision as, in our view, the Gov- 
ernment concerned might in suitable cases insist on the filing of a complaint 
in the larger interests of public administration itself, even though the public 
servant, who might be defamed in the discharge ef his public functions, might 
not desire it. This object is not likely to be achieved in case the public servant 
is also required to join the Public Prosecutor in a complaint under s. 198B. 

The result is that we must hold that the present complaint filed by the Public 
Prosecutor, though it is not a complaint in which the person defamed has 
joined, is a valid complaint and the Court of Session would have jurisdiction 
to take cognizance of the complaint, to entertain it and try it. We, therefore, 
allow the revision application and set aside the order of the learned Additional 
Sessions Judge dismissing the complaint and discharging the accused. The 
complaint will be restored and the Sessions Court will entertain it and try it 
in accordance with law. Rule made absolute. 


Application allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Vyas and Mr. Justice Tambe. 


N. M. NAIK v. COLABA LAND MILLS, COLABA, BOMBAY.* 

Bombay Industrial Relations Act (Bom. XI of 1947), Secs. 78(1)A(c), 79, 274, 32, 33, 115A, 
114—~Whether employee can initiate proceedings under s. 78(1)A(c) where there is 
in existence a representative union of industry wherein employee employed—Right 
of employee to appear and conduct proceedings initiated by him—Agreement referred 
to in s. 115A whether agreement arrived at when no industrial dispute pending 
before relevant authority. 

Section 79 of the Bombey Industrial Relations Act, 1948, confers a right to initiate 
proceedings under s. 78(1)A(c) of the Act on the employee directly affected, notwith- 
standing the fact that in the particular industry where the employee is employed 
there is in existence a representative union. 

Under sa. 27A, 82 and 33 of the Bombay Industrial Relations Act, 1946, the right 
of an individual employee to appear and conduct the proceedings initiated by him is 
not destroyed unless and until the representative union appears in the case on 
behalf of that employee whose grievance is being ventilated before the authorities 
concerned. Section 27A of the Act does not contemplate an appearance of the re- 
presentative of the employees which might be contrary to the interests of the indi- 
vidual employees who might have initlated a proceeding under the Act. 

. Gambhirfi Odhraj v. Bind Basni Prasad’ and Raja Kulkarni v. State of Bombay’, 
referred to. 

The agreement referred to in s. 115A of the Bombay Industrial Relations Act, 1948, 
is an agreement arrived at between the employer and the representative Union reach- 
ed after the commencement of the industrial dispute before an Arbitrator, Wage 
Board, Labour Court or Industrial Court. Therefore, an agreement which is arrived 


at at a time when no such dispute is pending before any of these authorities will not 
fall under the terms of s. 115A of the Act. 


Tem facts appear in the judgments. 


8. 8. Kavlekar and G. G. Kulkarni, with A. N. Shirodkar, for the petitioners. 


eo Pandya, instructed by Matubhai Jamtetram and Madan, for opponent 
o. 1. 


D. H. Buch and A. A. Riev, for opponent No. 2. 


“Decided, August 5, 1958. Special Civil 1 (1085) 57 Bom. L.R. 456. 
Application No. 1084 of 1958. 2 [1054] 8.0.R. 384, s.o. 56 Bom. L.R. 450. 
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Tames J. This-is an application under art. 227 of the Constitution of India 
wherein the petitioners pray for quashing the orders made on February 6, 1958, 
by the Industrial Court, Bombay, (opponent No. 8- Henin) dismissing the 
petitioners’ appeal, as well as for setting aside the order e by the Labour 
Court on December 11, 1957. 


The facta and circumstances giving rise to this Be tition, in brief, are: The 
petitioners claim-to be working as Foremen in the Colaba Land Milla, opponent 
No. 1 hereto (hereinafter referred to as ‘‘the mills’’). They aay that there was 
an award made by the Industrial Court on May 26, 1956, in the matter of pay- 
scales for the technical and supervisory staff in the cotton textile mills in 
Bombay. The parties to this award were Rashtriya Mill Mazdoor Sangh repre- 
senting the employees in the Textile Mills of Bombay (hereinafter referred to 
as ‘‘the Sangh’’) and the Mill-owners Association, Bombay, representing the 
mill-owners. According to the petitioners, this: award is binding on opponent 
No. 1 mills. They er claim that according to this award they are entitled 
to a pay-acale per month of Ra. 215-15-260-20-840 as and from May 1, 1955. 
They further say that cl. 1 of the award specifically provided that the exist- 
ing Technical and Supervisory Staff, including Assistant Engineering, shall 
be classified in the categories of (a) Assistant Masters, (b) Department Assis- 
tants, (c) Departmental Assistants-who are Technical and Engineering Gra- 
duates, (d) Foremen and Assistant Foremen, and (e) Apprentices. They 
further say that this award, in terms, provides that it would not be open to 
ihe management to create a new category or a new cadre or a scale not envisag- 
ed by the agreement. According to the workmen, they were working as Fore- 
men in opponent No. 1 mills since 1948 and that it was not open to opponent 
No. 1 mills to designate them as Electricians... It was also, on account of the 
terms of the award, not open to the Sangh, the representative Union of oppo- 
nent No. 1 mills. or opponent No. 1 mills, to change their designation and 
create a new cadre or a new grade not envisaged in the award. They, there- 
fore, submit that the action taken by opponent No. 1 mills and the Sangh in 
changing; their designation to ‘‘Hlectricians’’ is mala fide and inst the terms 
of the award. Therefore, opponent No. 1 mills were not A E designat- 
ing them as ‘‘Electricians’’ and paying them at the rate of Rs. 78 per month. 
The petitioners, therefore, made an approach under s. 42 of the Bombay Indus- 
trial Relations Act, 1946, on’-Tebruary 6, 1957, claiming that they should be 
paid the difference from May 1, 1955, to the date of the notice. A’ reply there- 
to was sent by opponent No. 1 mills on February 18, 1957, denying their liabi- 
lity to pay the same. Another approach was made by the petitioners under 
g. 42 of the said Act on May 13, 1957. But as opponent No. 1 mills did not 
agree to the claim made by the petitioners, the petitioners, ultimately, on 
August 2, 1957, made an application under s. 78 (1) A (c) of the Act, com- 
plaining against the illegal change effected by opponent No. 1 mills in not 
paying them the aforesaid pay scale of a Foreman awarded to them by the 
aforesaid award. In this application under s. 78 (1) A (c) the petitioners 
prayed that they be designated as Foremen and it be declared that they are 
entitled to the Foremen’s grade and pay-scale prescribed by the aforesaid 
award. They further prayed’ that opponent No. 1 mills be directed to pay 
them the difference. 

It appears that during the pendency of this application opponent No. 1 mills 
made an application to the Labour Court that the Sangh, which was the 
representative Union of that particular milla, be joined as a party to the 
application. It further appears that, in pursuance of the notice issued by the 
Labour Court, the Sangh ‘appeared before the Labour Court on November 27, 
1957, and made an application to the Labour Court that it had no desire to 
join as a party to the above application, but it showed its willingness to appear 
in its representative capacity under s. 27A of the Act. It, therefore, prayed 
that the necessary orders.may be passed. The Labour Court thereupon made 
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an order and permitted the Sangh to appear in its representative capacity 
under s. 27A. 

Thereafter on December 11, 1957, Shri N. S. Deshpande, Secretary of the 
Sangh, made an application (exh. 16 on the record of the Labour Court file) 
to the Labour Court, the material part whereof is as under:— ~- 


i eco diss arabe hoe redai asa Sara aa aise Coarse Gea eae ation vee 
of the opponent mill inchiding those of Narayan Mukund Naik and Sayad Hussein were 
taken up for negotiation with the mill through the interyention of the Millowners’ Associs- 
tlon, Bombay, and the disputes including those of Narayan Mukund Naik and Sayad 
Hussein Sayad were settled and the settlements were also implemented by the opponent 
mill The dispute, therefore, does not survive. In view of this, the Sangh prays that 
the Hon’ble Court may be pleased to dispose of the application.” 


On the same day the Labour Court made an order under s. 115A of the Act, 
the material part whereof is as under :— 


“At the time of hearing to-day, the representative Union and the opponent mill 
stated that the order should be passed in terms of the Memorandum Ex. 16 filed in the 
Court. Under section 115A of the BLR. Act, I pass the order in terms of the Memo- 
randum Wx. 16, a copy of which is annexed herewith as Annexure ‘A’ and direct that 
the parties should abide by the terms of the same.” 


The petitioners feeling aggrieved by this order, made by the Labour Court 
on December 11, 1957, took an appeal therefrom to the Industrial Court, 

mbay. 

The Appellate Court took the view that as the decision of the Labour Court 
was in accordance with the agreament between the representative union and 
the mills, it was not open to the petitioners to appeal against a consent order. 
It, therefore, dismissed the appeal summarily as not maintainable. 

It is against the orders of the Industrial Court and the Labour Court that 
the petitioners have come to this Court by a petition under art. 227 of the 
Constitution. 

Shri Kavlekar, learned advocate for the petitioners, has raised before us two 
contentions. He contends that there was no agreement arrived at on Decem- 
ber 11, 1957, between the Sangh and the mill-owners. The agreement, which 
was arrived at was some time prior to August 2, 1957, the date on which the 
petitioners made an application to the Labour Court under s. 78 S ) A (c) of 
the Act. Such an agreement, even if made, was not an agreement falling under 
s. 115A of the Act. The Labour Court was, therefore, in error in holding that 
there was a binding agreement under s. 116A of the Act and on that view of 
the matter disposing of the ease in terms of the agreement. Shri Kavlekar, 
secondly, contends that the real question which was raised in the petition by 
his clients, namely, the validity and legality of the agreement between the 
Sangh on the one hand and opponent 1 mills on the other changing the 
designation of the petitioners from Foremen to Electricians, has been com- 
pletaly lost sight of by the authorities below and, therefore, the petitioners’ real 
grievance has not been investigated into at all. 

In our opinion, both the contentions of the petitioners are well-founded. As 
regards the firat contention, namely, as to whether there was any eament 
between the Sangh on the one hand and opponent No. 1 mills on the other 
within the meaning of s. 115A of the Act on December 11, 1957, we have already 
reproduced above the material part of the application made by the Sangh on 
December 11, 1957. From that portion it is clear that there was really in fact 
no agreement at all on December 11, 1957, between the Sangh on the one hand 
and opponent No. 1 mills on the other. On the contrary, this application, in 
terms, refers to some prior agreement. And it is the case of the Sangh that, on 
account of this prior agreement between the Sangh on the one hand and the 
Mill-owners’ Association on the other, it was not open to the petitioners to raise 
any dispute as against opponent No. 1 mills and, therefore, the application 
should be dismissed as no dispute survived. This prior agreement has not been 
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placed on record. We, however, are informed by the learned counsel for oppo- 
nent No. 1 milla, as well as for the Sangh, that an agreement was arrived at 
sometime on or about January 16, 1957. It is thus clear that this agreement, 
on the strength of which dismissal of the petitioners’ application was claimed, 
was an agreement reached prior to the initiation of the proceedings before the 
Labbur Court. As already stated, proceedings before the Labour Court were 
initiated by the petitionera on August 2, 1957. The question that falls for 
consideration is whether an agreement, which is arrived at at a time when no 
dispute is ‘pending before an Arbitrator, Wage Board, Labour Court or Indus- 
trial Court, would fall under the terms of s. 115A of the Act. - 

Shri Pandya, learned counsel for opponent No. 1 Mills, contends that even 
though an agreement was arrived at at a date prior to the initiation of pro- 
ceedings before any of the authorities mentioned above, such an agreement 
would fall under the terms of s, 115A of the Act. 

Tt is not possible for us to accept the contention of Mr. Pandya. Section 115A 
reads as follows :— 


“If any agreement is arrived at between an employer and a representative Union 

who are parties to any industrial dispute pending before an Arbitrator, Wage Board, 
Labour Court or Industrial Court, the order, decision or award in such proceeding shall 
be made in terms of such agreement, unless the Arbitrator, Wage Board, Labour Court 
or Industrial Court is satisfied that the agreement was in contravention of any of the 
provisions of this Act or the consent of either party to it was caused by mistake, mis~ 
representation, fraud, undue infiuence, coercion or threat.” 
Now, it will be seen that the material words are ‘‘If any agreement is arrived 
at...who are parties to any industrial-dispute...’’ This shows that the sec- 
tion refers to an agreement arrived at between the persons who are already 
parties to a dispute before an Arbitrator, Wage Board, Labour Court or Indus- 
trial Court and not an agreement which was arrived at at a prior stage between 
the persons who now are parties to the dispute. -If really the intention of the 
Legislature in framing s. 115A had been to include an agreement reached 
between the employer and the representative union at a stage prior to the 
commencement of a dispute before an Arbitrator, Wage Board, Labour Conrt 
or Industrial Court, then, in our view, the phraseology used would have been 
“If any agreement had already been arrived at or is arrived at between an 
employer and a Representative Union’’. That is not the phraseology used and, 
in our opinion, it would not be open for us without any adequate grounds to 
substitute words not used by the Legislature in the section. In our view, there- 
fore, the agreement referred to in s. 115A is an agreement arrived at between 
the employer and the representative Union reached after the commencement 
of the Industrial dispute before an Arbitrator, Wage Board, Labour Court 
or Industrial Court. 

The view taken by us finds support in other provisions of the Act, namely, 
g. 114. Section 114 refers to a registered agreement or a settlement or sub- 
mission or award arrived at otherwise than in an industrial dispute before 
an Arbitrator, Wage Board, Labour Court or Industrial Court. We are, there- 
fore, of opinion that this clearly shows that in s. 115A such an agreement is 
not included. t. 

Shri Buch, who appears for the Sangh also, does not support the contention 
of Shri Pandya. 

Coming to the next contention which is raised by Shri Kavlekar, the real 
dispute, which is raised by the petitioners, is as regards the validity or legality 
of the agreement reached between the Mill-owners’ Association and the Sangh 
whereunder the designation of the petitioners was changed from that of Fore- 
men to Electricians. This contention, we find, has been nowhere referred to 
either by the Labour Court or the Appellate Court, namely, the Industrial 
Court. It appears that this contention, which is the principal contention rais- 
ed on behalf ‘of the petitioners, has been completely lost sight of by the two 
authorities, ‘namely, the Labour Court and the Industrial Court. 
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Shri Pandya, the learned counsel for opponent No. 1 mills, contends that ` 
the petitioners have no loous stands at all under the Act to challenge the vali- - 
dity or legality of the aforesaid agreement reached on January 16, 1957. He 
says that in this industry there is a representative Union and on true con- 
struction of as. 78, 79 and 27A it is only the representative union, namely, 
the Sangh, which ean agitate any matter before a Labour Court on behalf of 
the petitioners. 

Tt is not possible for us to accept this contention of Mr. Pandya also. As 
already stated, the petition is made under s. 78 (1) A (e). Section 78 (1) 
A (c) provides: 

“A Labour Court shall heve power to— 

A. decide— 

(a) ; 

(b) ss 
(c) whether...any change is illegal under this Act.” 
The material part of s. 79 provides :— 


“(1) Proceedings before a Labour Court in respect of disputes falling under clause 

(a) of paragraph A of sub-section (1) of section 78 shall be commenced on an application 
made by any of the parties to the dispute, a special application under sub-section (3) of 
section 52 or an application by the Labour Officer or a representative union and pro- 
ceedings in respect of a matter falling under clause (c) of the said paragraph A on an 
application made by any employer or employee directly affected or the Labour Officer 
or a representative Union.” 
It is not in dispute that the application. made by the petitioners is under 
s. 78 (1) A (o) of the Act. Section 79, in terms, confers a right to initiate 
proceedings under s. 78 (1) A (c) on "the employee directly affected. The 
petitioners, if their grievance is really correct, undoubtedly are the employees 
directly affected by the alleged change. True, that the section confers a right 
on the Labour Officer or a representative Union also to initiate proceedings 
under s. 78 (1) A (o). But the section nowhere says that where in any indus- 
try there is a representative union, then in that event the repregentative union 
‘alone has a right to initiate A a and not the employees directly affect- 
ed by the alleged change. To accept the contention of Shri Pandya, we will 
have to read into the section the following words ‘‘Where there is no repre- 
sentative union’’ after the words ‘‘employees directly affected’. It is well 
settled that unless it is absolutely necessary the Courts would not read into 
the statutes words which are not used by the Legislature. 

Shri Pandya next contends that even though the words ‘‘employees direct- 
ly affected’? are not qualified by a clause ‘‘where there is no representative 
union”’, the same results would follow on reading s. 27A of the Act, which 
confers on the representative union alone the right to appear and act on 
behalf of the employees. 


Section 27A reads as follows :— 


“Save as provided in sections 32 and 33, no employee shall be allowed to appear 
or act in any proceeding under this Act except through the representative of employees.” 
Now, ‘‘representative of employees’’ has been defined in s. 3, cl. (32). It 
“Representative Union’ means a representative of employees entitled to appear or 
act as such under section 30.” 

This brings us to the provisions of s. 30, and when we look to the provisions 
of a. 30, a representative union for such industry i is first in order of preference 
entitled to act as a representative of employees in that industry. 

Reading the provisions of s. 27A, s. 8(32) and s. 80, undoubtedly, a repre- 
sentative union in an industry is the representative of the employees within 
the meaning of s. 27A. But the question is whether a representative union 
alone would have a right to appear and act on behglf of an employee to his 
exclusion. It is not possible for us to so hold on reading these three sections. 
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lt will be seen that the provisions of s. 27A are made subject to the provisions 
of sa. 82 and 83. Section 32 provides :— 

“A Conefliator, a Board, an Arbitrator, a Wage Board, a Labour Court and the 

Jidustrial Court may, if he or it considers it expedient for the ends of justice, permit 
an individual, whether an employee or not, to appear in any proceeding before him 
or it” S , 
The provisions of s. 32 would show that it would be a matter of exercising 
discretion on the facets of each case for the various authorities mentioned there- 
in to decide whether it would permit an individual employee to appear in 
any proceeding before that authority, and that would depend upon the facts 
of a particular case. Shri Pandya, however, contends that no such discretion 
exists where a representative union has appeared in the case. He relies on 
the proviso to s. 62. The proviso reads :— 

“Provided that no such indtvidual shall be permitted to appear in any proceedings 
in which a Representative Union has appeared as the representative of the employees.” 
The proviso no doubt indicates that where a representative union has chosen 
to appear as a representative of the employees, the employee would not have 
a right to appear in the proceedings. But the mere appearance of a repre- 
sentative union in a case would not necessarily amount to an appearance of 
the representative union as a representative of that particular employee in 
that particular dispute. It again will have to be seen as to whether in fact 
the representative union is choosing to appear, as undoubtedly it has a right 
to do so, a8 a representative of that particular employee, or employees whose 
grievance is being ventilated before the authorities concerned. 


We have already pointed out that in the instant case the application was 
made under s. 78 (1) A (c). Section 79, in terms, confers a right on an 
employee directly affected to initiate proceedings. It has-to be sean whether 
the right conferred on the petitioners under s. 79 is in the instant case taken 
„way on account of the appearance of the representative union in the case. 
In other words, it is to be seen whether the representative union, namely, the 
Sangh, has chosen to appear in the instant case as a representative of the 
employees, namely, the petitioners. Shri Buch, learned counsel for the Sangh, 
frankly concedes that the Sangh has not chosen to appear as a representative 
of the present petitioners. What he says is that the Sangh has chosen to 
appear in this case as a representative of the employees in the industry in 
general and to support the agreement which they have entered into with the 
Mill-owners’. Association on or about January 16, 1957. Accofding to 
Shri Buch that agreement is a valid and legal agreement and under the pro- 
visions of s. 114 of the Act that agreement is binding on the petitioners. 

Now, the contention raised, as already stated, by the petitioners is that that 
agreement entered into by the Sangh on the one hand and the Mill-owners’ Asso- 
ciation on the other, on or about January 16, 1957, is not a legal and valid agree- 
ment binding on them. From the nature of the dispute raised the Sangh 
cannot represent the present petitioners in this dispute. The position then 
that emerges is that the petitioners, who claim to have a grievance and who 
have a right under s. 79 of the Act to ventilate that grievance before the 
Labour Court, are not being represented by the representative union, as the 
representative union does not claim to represent them. The petitioners must, 
therefore, have an opportunity to establish their grievance before the Labour 
Court and opponent No. 1 cannot be heard to say that they have no locus 
stands at all in the case to conduct their case and ventilate their grievance on 
account of the provisions of s. 27A of the Act. 

Shri Pandya also referred us to the following observations of the learned 
Chief Justice reported in Gambhir#s Odharaj v. Bind Basni Prasad,’ (p. 462) :— 

_ “.. Reading ss. 27A, 32 and 38 together, the scheme is that whenever a representa- 
tive Union appears in any proceedings, that Union alone can be heerd by any Labour 
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“Tribunal. But if a representative Union does not appear, there is nothing to prevent 
an employee from appearing or from authorising any person to appear for him. There- 
fore tt is perfectly true that even when an application is made by an employee under 
e. 42(4), if the representative Union puts in an appearance, then the representative Union 
alone can appear or act for the employee. It is therefore pointed out that no useful 
purpose would be served if the Labour Court is asked to consider the application of ` 
the employee under s. 42(4) when only the representative Union can be heard on behalf 
of the employee. In the first place, it is not necessary to assume that the representa- 
tive Union .will appear when this application is considered by the Labour Court. In 
the second place, even assuming the representative Union does appear, the representa- 
tive Union will appear on behalf of the individual employees, and the application that 
will be considered and decided by. the Labour Court would be the application of the 
employee and not the application of the representative Union.” 

In our opinion, these observations are not of much assistance to opponent No. 1 
mills. But, on the contrary, these observations lend support to the view taken 
by us. The rule deducible from the aforesaid observations, in our opinion, is 
that on a true construction of ss. 27A, 32 and 88 the right of an individual 
employee to appear and conduct the proceedings initiated by him is not des- 
troyed unless and until the representative union appears in the case on behalf 
of that employee. As already stated, such is not the case here. On the other 
hand, Shri Buch has made the position clear that the Sangh is not appearing 
as a representative of the two petitioners in this case. 

A reference was also made by Shri Pandya to a decision reported in Raja 
Kulkarni v. The State of Bombay.2 In our view, that judgment has hardly 
any relevance to the question which we have to consider in this case. 

As already stated, in our view, there was no agreement reached between the 
Sangh and opponent No. 1 mills on December 11, 1957. The agreement reach- 
ed, according to the Sangh, was one between the mills and/or Mill-owners’ 
Association on the one hand and the Sangh on the other some time on or about 
January 16, 1957. This agreement was arrived at prior to the commencement 
of the proceedings before the Labour Court which were in fact commenced on 
August 2, 1957. The agreement, therefore, was not one falling under s. 115A 
of the Act. 

The order of the Labour Court disposing of the application under s. 115A 
is clearly erroneous in law on the face of the record. 

We have already stated that, in our view, on the facts and circumstances 
of the case, it cannot be said that the petitioners have no right to appear and 
conduct their case, inasmuch as the union does not claim to represent them. 
The application made by the petitioners was under s. 78 (1) A (c). That 
application was dismissed by the Labour Court. Section 84(1)(c) confers 
a right of appeal against the decision of a Labour Court in respect of matters 
falling under cl. (a) or el. (c) of ‘para. A of subs. (1) of s, 78.° The peti- 
tioners, therefore, clearly had a right of appeal under s. 84. The appeal Court 
was, therefore, clearly in error in not entertaining the appeal. 

Normally, we would have remanded the matter to the appellate Court for 
a fresh decision of the appeal. But, in our view, no useful purpose will be 
served by remanding this case to the appellate Court, inasmuch as the princi- 
pal dispute raised by the petitioners, namely, the validity and the legality of 
the agreement of January 16, 1957, has not been considered by the Labour 
Court and that is the principal contention which ought to have been consider- 
ed and decided by the Labour Court. It will, therefore, in our opinion, be 
necessary to remand this case back to the Labour Court to have a fresh deci- 
gion with advertence to the observations made herein. 

In ‘the result, for the reasons stated above, this petition is allowed, the order 
made by the Industrial Court, Bombay, on February 6, 1958, and the order 
made by the Labour Court on December 11, 1957, are quashed, and it is order- 
ed that the case be sent back to the Labour Court fpr a fresh decision with 
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areas to the aforesaid remarks. Costs of this petition will abide the 
result. 


.Vyas J. I agree entirely with the conclusions reached by my learned 
Brother. 


This application raises two important questions. The first question raised 
is this: Where there is a representative union, is there a right available under 
the Act to individual employees to complain ore the Labour Court that a 
certain change is an illegal change! This question, in its turn, raises a ques- 
tion of construction of ss. 27A, 32, 33 and 78 (1) A (e) of the Act. The 
next question raised is as to the construction of s. 115A. Section 115A speaks 
of an agreement and the question is: Must it be an agreement reached during 
the pendency of a dispute or might it also be an agreement which might pre- 
cede the dispute? These questions have arisen in this way :— 

The petitioners’ case is that they were working as Foremen in the Colaba 
Land and Mills Company Limited. They fled an application, being Applica- 
tion No. 468 of 1957, before the First Labour Court at Bombay, contending 
that they were entitled to the wages fixed for-Foremen in the award of the 
Industrial Court made in Reference No. 91 of 1954. This award was passed 
on May 26, 1956. Thereafter, it would appear that on January 16, 1957, an 
agreement took place between the Colaba Land and Mills Co. Ltd. and the 
Rashtriya Mill Mazdoor Sangh, Bombay, pursuant to which, say the petitioners, 
their category was changed from that of Foremen to that of Electricians and 
their wages were fixed at Rs. 78 per month. After the award was passed, the 
petitioners made an application to the manager of the mills, requesting the 
manager that they should be paid aecording to the revised pay-scales and 
grades. It may be noted that the revision of the pay-scales and grades was 
ordered by this award. To the aforesaid application of the petitioners the 
manager of the mills gave no reply. The petitioners learnt later on that the 
. Manager, contrary to the terms of the award, had altered their category from 
that of Foremen to that of Electricians. It may be noted that during the 
pendency of application No. 468 of 1957, which was made by the petitioners 
before the First Labour Court at Bombay, the mills made an application to 
the Court, and pursuant} to that application a notice was issued to the Rashtriya 
Mill Mazdoor Sangh. In response to that notice, the Rashtriya Mill Mazdoor 
Sangh, to whom I shall hereafter refer as ‘‘the Sangh”, remained present in 
Court. The Sangh stated to the Court that it wanted to appear in ita repre- 
sentative capacity under s. 27A of the Act. It was allowed to do so. When 
the matter came up for hearing, the representative union and the mills both 
submitted to the Court that an order should be passed in terms of the agree- 
ment dated January 16, 1957. The learned Judge of the First Labour 
Court accordingly passed an order in terms of the said agreement and the 
order was passed by him under s. 116A of the Act. From that order of the 
First Labour Court the petitioners filed an appeal before the Industrial Couns 
at Bombay. The Industrial Court observed :— 


“Now, the position is that the representative Union having appeared in the lower 

ee ee ee ee ee ee ee ae 
the representative Union can file an appeal... It is not open to individual employees 
to appeal against such a consent order.” 
Consistently with this view of the matter, the learned President of the Industrial 
Court dismissed the appeal of the petitioners. It is from the aforesaid orders 
of the President of the Industrial Court and the Judge of the First Labour 
Court that this application has been filed by the petitioners under art. 227 of 
the Constitution of India. 

Tt is the petitioners’ case that the change which was brought about in con- 
sequence of the agreement dated January 16, 1957, in their category was an 
illegal change. The petitioners contend that once an award was made by the 
Industrial Court, it wag not open to the employers or the Rashtriya Mill Maz- 
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door Sangh to alter the categories which were fixed under the award. The 
petitioners, feeling aggrieved by the change, which they considered was an 
illegal change, made an application before the First Labour Court and there is 
no doubt that under s. 78 of the Act the Labour Court had jurisdiction to enter- 
tain and decide that application. The application clearly fell within the pur- 
view of cl. (e) of s. 78, subs. (1) A. Section 78 (1) A (c) provides that the 
Labour Court shall have power to decide whether a strike, lock-out, closure, 
stoppage, or any change is illegal under the Act. As I have mentioned above, 
it was the petitioners who commenced a proceeding under the Act to ventilate 
their grievance against the illegal change—illegal according to the contention 
of the petitioners—introduced ‘as a result of the agreement dated January 16, 
1957. The proceeding was commenced under sub-s. (1) of s. 79. This sub- 
section provides :— 

“Proceedings before a Labour Court in respect of disputes falling under clause (a) 
of Paragraph A of sub-section (1) of section 78 shall be commenced on an application 
made by any of the parties to the dispute, a special application under sub-section (3) of 
section 52 or an application by the Labour Officer or a representative union and proceed- 
ings in respect of a matter falling under clause (c) of the said Paragraph A on an appli- 
cation made by any employer or employee directly affected or the Labour Officer or a 
representative Union.” 

The petitioners, who were employees directly affected by the change that was 
introduced as a result of the agreement dated January 16, 1957, commenced a 
proceeding in respect of a matter falling under el. (c) of s. 78 (1) A and this 
they did under s. 79 (1) of the Act. 


As I have stated above, at a certain stage the mills made an application to 
the Labour Court to the effect that the Rashtriya Mill Mazdoor Sangh be made 
a party to the application made by the petitioners. Upon that application, a 
notice was issued by the Labour Court to the Sangh and the Sangh put in‘an 
appearance in the Court. 

Mr. Pandya, the learned advocate appearing for the mills, contends that once’ 
the union came on the scene of the dispute, the existence of the individual 
employees, for the purposes of the proceeding under the Act, came to an end 
and the petitioners in their character of individual employees were effaced 
from the scene. Mr. Pandya says that after the union came on the scene, it 
was not open to the petitioners under the Act to appear-or act in any proceed- 
ing under the Act. 

Mr. Pandya has invited our attention to s. 27A of the Act and he says that 
the word ‘‘act’’ occurring in this section would include ‘‘even the initiation 
of a proceeding under sub-section (1) of section 79’’. In ’other words, 
Mr. Pandya’s contention is that it is not open to the petitioners, in a case where 
a representative union is in existence, to even initiate a proceeding in respect 
of any of the matters referred to in s. 78 (1) A of the Act. 

Mr. Pandya has next invited our attention to the provisions of ss. 32 and 33. 
It may be noted that the provisions of s. 27A have been made subject to the 
provisions of ss, 32 and 33. Section 27A provides: 

“Save as provided in sections 32 and 33, no employee shall be allowed to appear or 
act in any proceeding under this Act except through the representative of employees.” 
Thus the provisions of s. 27A are to be read subject to the provisions of as. 32 
and 33. 

Section 82 provides :— 

“A Conciliator, a Board, an Arbitrator, a Wage Board, a Labour Court and the 
Industrial Court may, if he or it considers tt expedient for the ends of justice, permit 
an individual, whether an employee or not, to appear in any proceeding before him or 
it: 7 

Provided that no such individual shall be permitted to appear in any proceeding in 
which a representative Union has appeared as the representative of employees.”. 
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Then, there is s..33 and I shall quote the material portion .of that section. 
It provides -— 
: PRAE EE dessa cats See pertains Obie es ans Seaplane 
is, reptesamtative--Uslon shall pes ctd to) spent Sve ey ee 


Provided that... 
Provided further that no employee shall be entitled to appear through any pérson 
in any proceeding under this Act in which a Representative Union has appeared as the 
representative of the employees.” 
Mr. Pandya relies upon the abovementioned provisions of ss. OTA, 82 and 83 
in support of his contention that once the representative union had put in its 
appearance in this case, it was not open to the petitioners as individual employees 
either to appear in the case or act in the case. An appeal from an order of the 
Labour Court being a continuation of the application itself, Mr. Pandya says 
that the view taken by the President of the Industrial Court that the petitioners 
had no right to file an appeal from the order of the First Labour Court was a_ 
correct view. 

We have carefully considered the provisions of ss. 27A, 82 and 88, but we 
find ourselves unable to accept the contention which Mr. Pandya has made upon 
the basis of these sections. Section 27A provides that subject to the provisions 
of sa. 82 and 33 no employee shall be allowed to appear or act in any proceed- 
ing under the Act except through the representative of employees. It is per- 
fectly true that under this section no employee shall be allowed to appear in 
any proceeding under the Act or act in any proceeding under the Act, except 
through the representative of employees. -But there is no doubt, in our view, 
that the representative of the employees must appear and act for the individual 
employees who might have initiated a proceeding under s. 79 (1) read with 
s. 78 (1) A (c), but who might themselves not be allowed to appear or act 
pursuant to s. OTA, The appearance has to be made through the representative 
of employees. But it must be the appearance for and on behalf of individual 
employees. Section 27A does not contemplate an appearance of the represen- 
tative of employees which might be contrary to the interesta of the individual 
oo who might have initiated a proceeding under the Act. All that the 

section (s. 27A) lays down is that although a proceeding might have been initiated 
by the individual employees directly concerned by the change which the said 
employees might consider an illegal change, they would not be permitted to 
appear in the proceeding or act in the proceeding. The appearance or act- 
ing in the proceeding wotld-have to be done for them and on their behalf by 
the representative of the employees. This, in our view, is the natural construc- 
tion of s8. 27A of the Act. 

If we turn to s. 32, the proviso to the section says that no individual shall 
be permitted to appear in any proceeding in which a representative union has 
appeared as the representative of employees. It has to be remembered, how- 
ever, that the Union must appear for the individual employees. It is true that 
an individual employee ig not permitted to-appear in any proceeding in which. 
a representative union has put in its appearance. But then the point to be 
noted is that while appearing as a representative union, the union must appear 
for and on behalf of the mdividual employees who might have commenced a 

proceeding in respect of a matter covered by subs. (1) of s. 79 read with 
cl. (o) of s. 78 (1) A. : 

Then, there is s. 83, which is subject to two provisos. In this case we are 
concerned with the second proviso and the second Proviso says that no 
employee shall be entitled to appear through any person in any proceeding 
under this Act in which a representative union has appeared as the represen- 
tative of the employees., The language of this proviso is perfectly clear. It 
admits of no ambiguity. By enacting thia proviso the Legislature has laid 
down that so far as the appearance in the Court is concerned, the appearance 
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shall be the appearance of the representative union. But the said appearance 
must be an appearance for individual employees. When the Legislature says 
that no employee shalt be entitled to appear himself, but that he shall appear 
through a representative union, we cannot possibly attach any other intentidn 
to the Legislature except the intention that the Union shall put in its ap- 
pearance on behalf of the employee and not in a manner contrary to or sulver- 
sive of the interest of the employee. In other words, if the union puts in its 
appearance in a proceeding initiated by the individual employees, it will be 
the duty, in our opinion, of the union to press the contentions which might 
have been put forward by the individual employees in an application made by 
(them under sub-s. (1) of s. 79 read with s. 78 (1) A (c). 


Mr. Pandya says thet the intention of the Legislature in enacting s. 79(1) 
was to provide that where there is no representative union, then only an appli- 
cation may be made by an employee directly concerned. We regret we are 
unable to agree with Mr. Pandya. If the Legislature had any such intention 
„as is contended for by Mr. Pandya, it would have used the words to that effect. 
It would in that case have said ‘‘on an application made by any employee or 
employees directly affected where there is no representative union’’. The 
Legislature always uses appropriate words to express its intention. In order 
to make its intention clear, the Legislature has -in the body of the Act enacted 
several provisos to several sections and sub-sections. For instance, if we ‘turn 
to g. 27, sub-s. (1), cls. (a) and (b), there is a proviso to those clauses. If we 
turn to s. 82, we find a proviso to that section.. Similar is the case with s. 33. 
Indeed to s. 88 there are two provisos enacted by the Legislature. If we turn 
to sub-s. (1) of s. 85, we find that that section is subject to a proviso. Sub- 
section (1) of s. 86 and sub-s. (1) of s. 37 are also made subject to the provisos. 
Similarly sub-s. (4) of s. 42 and sub-s. (1) of s. 44 are also made subject to the 
provisos. Olearly, therefore, whenever the Legislature has intended to make 
the provisions of certain sections subject to certain provisos or subject to the 
provisions of another section, it has always found appropriate language to give 
effect to that intention. For instance, the Legislature intended to make the 

rovisions of s. 27A subject to ss. 82’and 88 and they clearly stated so in the 
‘body of s. 27A. Therefore, if the Legislature had intended that an employee 
directly concerned would have a right to apply under s. 79, sub-s. (1) only 
when there is no representative union, it would- have doubtless said ‘‘on an 
application made by any employee or employees directly affected where there is 
ho representative union’. Bat we do not find any such words in s. 79, 
subs. (1). In these circumstances we must hold that the petitioners have a 
right to initiate proceedings in respect of matters referred to in sub-s. (1) of 
s. 79 read with sg. 78 (1) A (e). 

While on the point of ss. 27A and 79(1) Mr. Pandya has contended that the 
provisions of s. 79(1) must be read subject to s. 27A. Mr. Pandya says that 
-by reading s. 79, subs. (1) subject to s. 27A, it would follow that an individual 
employee has no right even to initiate a proceeding under the Act. For mak- 
ing this contention, Mr. Pandya relies upon the word ‘‘act’’ in s. 27A, ‘ In our 

. view, the construction which Mr. Pandya seeks to put upon s. 79, sub-s (1), is 
clearly opposed to the language of s. 79, subs. (1). Section 79, sub-s. (1), 
expressly confers a right upon an employer or an employee or the Labour 
Officer or a representative union to make an application in respect of matters 
falling under cl. (c) of s. 78 (1) A. It is clear, therefore, that if a representa- 
tive union does not choose to initiate a proceeding in respect of a matter falling 
under cl. (o) of s. 78 (1) A, the employee directly concerned could do so. 
Once the employee directly concerned does go, his cause is to be taken up by the 
union and the union has to appear and act for him in the application made by 
him (individual employee directly concerned), and it is but clear and natural 
that when the union appears and acts for and on beħalf of the individual em- 
.ployee who is directly concerned in an application made by the latter, it. must 
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fight the battle for the said employee. If the union does not do so, it cannot 
be said to represent the employee whom it purports to represent. 

In this connection it would be appropriate to-refer-to Gambhirfs Odharaj 
v. Bind Bansi Prasad,! to which my learned Brother has also referred in the 
eourse of his judgment. In this case the learned-Chief Justice, who delivered 
the judgment of the Bench, observed (p. 462):— ~ 

‘even assuming the Representative Union does appear, the Representative Union 
Cie ene oF Ge dea eu eee Ga Gc det os ee 
eldered and decided by the Labour Court would be the application of the employee 
and not the application of the representative Union” 

Thus, we are fortified in the view which we have taken in this application, 
namely, that once the union puts in its appearance in a case where 8 proceed- 

is initiated by an individual employee directly concerned, the union must 
fight the battle for the employee. 

I now proceed to deal with the next important question which has arisen in 
this case and that question is one of construction of s. 6A. Section 115A 
provides :— 

“If any agreement is arrived at between an employer and a Representative Union 
who are parties to any industrial dispute pending before an Arbitrator, Wage Board, 
Labour Court or Industrial Court, the order, decision or award in such proceeding shall’ 
be made in terms of such agreement, unless the Arbitrator, Wage Board, Labour Court 
or Industrial Court is satisfied that the agreement was in contravention of any of the 
provisions of this Act or the consent of elther party to it was caused by mistake, mis- 
representation, fraud, undue influence, coercion or threat.” 

Now, a point has arisen whether the agreement referred to in this section 
must be an agreement arrived at during the pendency of the disputeʻor whether 
it might also be an agreement which might have preceded the dispute. Mr. 
Kavlekar contends that the agreement, to be enforceable under-s. 115A, must be 
an agreement which takes place during the pendency of the dispute. Mr. Pandya, 
on the other hand, contends that the agreement might also be an agreement 
which might have preceded the dispute. In our view, Mr. Kavlekar’s conten- 
tion is right. It is clear that there can be no question of an dgreament unless 
there is a dispute in the first place. An agreement presupposes a state of 
affairs, where but for the agreement. or settlement, the matters settled by an 
agreement would not be settled and the dispute would continue. Theréfore, in 
our View, an agreement to be enforceable under s. 115A must be an agreement 
arrived at between the parties during the pendency of, the dispute. 

We are fortified in this constraction by the fact that the Legislature has used 
the word ‘‘is’’ in the opening portion of s. 115A. The section opens with the 
words “If any agreement is arrived at between an employer and a representa- 
tive union...’’. The intention of the Legislature is always to be gathered 
from the language used by the Legislature., When the Legislature intends to 
convey & certain thing, it chooses words appropriate for the purpose. If the 
intention of the Legislature had been to lay down a law that a dispute subse- ` 
quently arising between the parties shall -be settled in terms of the prior 
agreement, it would have used the words ‘‘If any agreement has been arrived 
at between an employer and a representative union’’. But it is significant to 
note that the word used in this context by the Legislature is “is” and the 
words are not ‘“‘has been’, ' 

Then, again, the important words in this. section on the ‘point of construc- 
tion of the section are ‘‘who are parties to any industrial dispute pending before 
an Arbitrator, Wage Board, Labour Court or Industrial Court’’. If the Legis- 
lature had intended that an ‘agreement spoken of by a. 115A might precede a 
depute. it would have used the words ‘‘who maat be parao to any industrial 
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Eee again, if we turn to subs. (3) of s. 114 of the Act, the sub-section 
provides :-— 

“A registered agreement entered into by the representative of the majority of the 
employees affected or deemed to be affected under section 43 by'a change shall bind all- 
the employees so affected or deemed to be affected.” 

It is, therefore, clear that the agreement referred to in s. 114, subs. (3) “and 
s. 115A postulates a change and the representative of the majority of the 
employees being affected by that change. In other words, it postulates the 
existence of a ‘dispute. It is clear, therefore, that the agreement contemplated 
by s. 116A of the Act is an agreement arrived at between the parties during the 
pendency of the dispute between them. - 

aoe result, I agree with the order or remand proposed by my.: learned 

rother 


Onia remanded. 


[NAGPUR BENCH] 


To Before Mr. Justice Tambe and Mr, Justice V. S. Desai. 


NAGPUR KSHATRIYA KATHIK SAMAJ v. CORPORATION OF THE 

s7 CITY OF NAGPUR.* 

Cty of Nagpur Corporation Act (C. P. & Berar Act II of 1950), Secs.  '57(1)(m), 
415(85)(b), 3(2)—Central Provinces and Berar Municipalities .Act (II of 1922), 
Secs. 179(1)(b-1), (d), (cc), 180(a) (b)(c)(d)(g), 178(5)—Constitution ’ of India, 

| art,.19——-Whether Corporation can regulate markets by merely passing a resolution 
to that effect—Amount Corporation authorised to demand for occupation of its stalls 
whether a fee or -rent—Constitutionality of bye-laws 1 and 14(i) & (ii). 


, Section 57(1)(m).of the City of Nagpur Corporation Act, 1948, confers a power on 
the Corporation to regulate markets by making bye-laws in that respect and not by 
merely passing a resolution. Therefore, where the Corporation sought to regulate 
' meat markets and prohibit the sale of meat in weekly markets by merely passing 
a resolution, held that the actlon of the Corporation in prohibiting the sale of meat 
in weekly markets could not be upheld under s. 57(1)(m) of the Act. 

The Corporation of the City of Nagpur is empowered under the City of Nagpur 
Corporation Act, 1948, and bye-law 3t to charge an amount for use and occupation 
of tts property and not fees in the legal sense Le. charges for the service which Is 
rendered by the Corporation to the occuplers of that property. It is not open to, 
the Corporation to charge or claim any amount tt Ifkes as rent for the occupation 

' of tts property like markets, stalls etc. but the charges must be reasonable. _ 
u Bye-law No. 1 and clauses (i) and (H) of bye-law No. 14tt are not ulira vires 
‘ of the Constttution of India: 
C. R. H. Readymoney Ltd. v. State of Bombay, referred to. 


Tu facts appear in the judgment. 
. M. E. Bobde, D. L. Jayawant and 8. Œ. Kukde, for the petitioners. 
_M. N. Phadke and 8. M. Haearnavis, for the respondent. 


TAMBH J. The aforesaid applications will be disposed of by this judgment. 
In our opinion, it would be convenient to dispose of all these applications by 
this common judgment, as they arise out of the same set of facta culminating 
in the passing of. resolution No. 77 on March 28, 1958, and the action taken by 
the Corporation thereafter, The respondent in all the aforesaid applications 

*Decided, October 10, 1968. ecial Olvil frame by ths Nagpur Municipal Committee. 
Application No. 108 of 1958 (with Special Civil Part IOT, ne 
Applications Nos. 286, 228 and 248 of 1958). - +t Part . 91, in the aber book. 

t Corporation of the Olby of Nagpur Byelaws - 1 ieee 59 FBom. L. RB. 7 
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is the Corporation of the City of Nagpur, hereinafter referred to as the Corpo- 
ration. EA E 

Facts giving rise to these applications are: The Corporation was constituted 
on March 2, 1951, under the City of Nagpur Corporation Act, 1948 (Central 
Provinces and Berar Act No. II of 1950) hereinafter referred to'as the Act. 
Singe that date, ie. March 2, 1951, civil administration of the City of Nagpur 
is conducted and managed by the Corporation under the provisions of the Act. 
Prior to that date, civil administration of the City of Nagpur was conducted 
and managed by the Municipal Committee of Nagpur under various Municipal 
Acts passed from time to time, the first one was passed in the year 1864 and 
the last one being the Central Provinces-and Berar Municipalities Act II of 
1922,'hereinafter referred to as the Municipalities Act. ae 

For the purpose of administration, the municipality of Nagpur had divided 
itself into two committees, the City municipal committee and the Civil Station 
Sub-Committee. Each of the two committees exercised jurisdictioh over cer- 
tain defined areas and each of them had made its own byelaws. The byelaws 
with which we are concerned however are very similar and we would be refer- 
ring to the byelaws framed ‘by the City Municipal Committee of Nagpur. 

It is not in dispute that in the City of Nagpur sale of meat, and the marketa 
in which meat was sold were under the control of and were regulated by the 
aforesaid municipal committees in accordance with the provisions of the Muni. 
cipalities Act-and the byelaws made thereunder. The provisions of. the Muni- 
cipalities Act under which the byelaws were made for the inspection of meat 
markets ad ‘well as stalls and for regulating the sale or exposure for sale of 
meat within. the municipal area of Nagpur were a. 179(1)(b-1), (d) and (cs), 
s. 180¢a),(b),(c),(d@) and (g) and s. 178(5) of the’ Municipalities Act. The 
byelawa which were in force on the date the Corporation was constituted were 
those made ‘by the Civil Station Sub-Committee under the aforesaid sections 
on August 8, 1982 and those made by the City Municipal Committee under the 
aforesaid sections on July 25, 1989. Sub-section (2) of s. 8 of the Corporation 
Act provides that every byelaw made under the Central Provinces and Berar 
Municipalities Act, 1922, shall, so far as it relates to the Municipality of Nagpur 
and so far as it is in force at the commencement of, and is not inconsistent with, 
this Act, be deemed to have been made and issued under the. provisions of this 
‘Act, and shall, unless previously altered, modified, cancelled or suspended, as 
the case may be, under this Act, remain in force for the period, if any, for 
which if was so made, The aforesaid byelaws thus became byelaws under the 
Corporation Act and were in force at the material time. 

As already stated the byelaws of both the committees are similar ‘and: ‘we 
would be referring only to the byelaws of the City Municipal Committee. These 
byelaws are at pagé 91 of Part IL of thé Book styled aa ‘‘Corporation of. the 
City of Nagpur Byelaws framed by the Nagpur Municipal Committee’’, and in 
the preface to this book the Chief Executive Officer has announced that these 
byelaws, unless they are repugnant to the present Act, will continue in force till 
now ea framed undér the City of Nagpur Corporation Act, 1948 (II of 

‘It would be convenient to refer to some of the byelaws which, are ‘material 
for the purpose of these cases. Byelaw No. 1 provides that-the committes shall, 
with the sanction of the Deputy Commissioner, from time to time, fix a place 
or places to be-used as meat markets or meat stalls and no meat shall be stored, 
sold, hawked or exhibited for sale at any place other than Kets or, stalls:so 
fixed. Byelaw No. 3 provides that meat markets’ with: the | therein ghall 
remain open daily from sunrise to sunset. Clause (2) of byelaw No.9 provides 
that no meat shall be sold or exposed for sale except the flesh of animals 
slaughtered at the places fixed for this purpose under s. 140 of the’ Central Pro- 
vinces and Berar! Municipalities Act, 1922. Clause (3) thereof provides that all 
meat intended for sale shall be produced before the alaughter-house ingpector 
appointed by the committee, who shall examine it, and if he ‘passes it as fit for 
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human consumption, shall stamp it in ink as class I, IL or II with meat stamps 
approved by the committee. No meat shall be sold unless it has been so. passed 
and stamped. Clause (4) of the said byelaw provides that meat not sold on 
the day on which it was passed and stamped shall not be sold, unless it is re- 
examined and passed in accordance with cl. (2) of this byelaw. Byelaw 
No. 10 provides that if, during the course of the day, meat which has been 
passed and stamped deteriorates and becomes unfit for human consumption, it 
shall nọ longer be exposed or sold. Byelaw No. 12 provides that no person shall 
sell meat or expose it for sale to the public within the limits of the municipality 
without a licence which shall be issued and renewed by the secretary or any 
officer of the committee specially empowered in this behalf. Byelaw No. 18(1) 
provides that a fee of As. 8 shall be charged for such a licence. It further 
provides that the licence issued would remain in force till March 31 of next 
following. Byelaw No. 14 enumerates grounds on which the licence could be 
refused. Byelaw No. 15 empowers the municipal authorities to suspend or 
cancel a licence in case the licence-holder commits a breach of the conditions of 
the licence or the byelaws. Byelaw No. 17 enumerates the steps which the 
licence-holder has to take to secure cleanliness. Byelaw No. 21 provides that - 
every occupier of a stall shall keep all his meat exposed to light and air and 
shall not, place it in any box or closed receptacle. Byelaw No. 80 relates to 
penalties for a breach of the byelaws. 

On pleadings of the parties it is common ground that the places fixed for 
being used as meat markets and meat stalls under the aforesaid byelaw No. I 
were weekly markets, meat markets and nakas owned by the Corporation. 

As regards the first place, vis. the weekly markets, since a long time in the 
City of Nagpur for six days in a week markets are being held in different parts 
of the City at fixed places. On Mondays and Thursdays, however, markets are 
held in Sitabuldi. , In these markets, sellers and buyers gather to transact 
„business in various types of goods, and commodities such as grain, cloth, vege- 
table, fruits, fish, flesh, poultry etc. In theas markets a portion of land is set 
apart for the sale of meat and there the holders of licences for the sale of meat 
go to sell meat and every day they have to go to different places to sell meat, 
except on Mondays and Thursdays when they go to the Sitabuldi market. We 
are informed that except in one or two markets there are no chabutras built 
for these meat sellers to sit for the purpose of selling meat and they have to 
squat on the ground and for the occupation of the ground they have to pay 
two annas every day. 

As regards other places fixed, viz. municipal meat markets, there are 11 meat 
markets constructed by the municipal committees’ (Corporation) and they are 
spread over different parts of the City. These markets are well-built structures 
consisting of 141 stalls, both big and small, the bigger ones are called stalls, 
while the smaller ones are known as kenas and the occupiers of the kenas are 
known as kenawalas. These kenawalas sell heads, hoofs, liver ete. of goats. 
Besides the aforesaid 141 stalls, there are also 12 single stalls built either by the 
municipal committee or the Corporation in different parts of the city. They 
are known as nakas and are also included in the term ‘Municipal meat markets’. 
We are informed that some of the meat markets and nakas are very near the 
weekly markets. Licenced meat sellers occupying stalls, kenas or nakas in the 
municipal marketa have to pay certain fees either on monthly or yearly basis. 
These fees are settled either by auction or otherwise by the municipal officers. 
It is common ground that last time when auction was held was in the year 1948. 
Thereafter an attempt was made to hold auction in the year 1952 but it was . 
of no avail.’ The stall holders are exempt from paying two annas every day as 
are required to be paid by meat sellers in the weekly markets. 

It appears that besides the aforesaid weekly markets and muniejpal meat 
marketa, meat was also allowed to be sold in eight private stalls and to them 
two types of licences were issued; one licence was for selling meat and the 
other was for selling meat in that particular place. It is not clear whether 


° 
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these places-were fixed as places to be used for delling meat under byelaw No. 1, 
It-is a matter of ‘regret that-the Corporation was not in’ a ‘position to produce 
before us the order or notification- which must have~ been issued’ by it under 
byelaw No. 1. Shri Phadke contends that these places must have been fixed 
as places for selling meat under’ byelaw No: 1. --He further, contends that, at 
any raté, the Corporation had power -under 8. 848-of the Corporation Act ‘to 
grant licences to-those eight persons. We, however, need not concern ourselves 
with these eight-persons as they are not petitioners before us. 

On March- 28, 1958, the Corporation passed a resolution bearing resolution 
No. 77. The translation of the material part of this resolution as ‘admitted by 
_ all the parties is contained in exh. Al in Petition No. 222 of 1958. It reads 
as follows: 

“No 77. ss Gave Gos EE E IE PEATE desks: EAT Be 
the policy of the Corporation regarding the rent of shops and sites given on behalf of 
the market department from 1-458. 

After this the House after taking into consideration the office proposal given in 
Schedule B and considering thd amendment shown in Schedule C unantmoualy sanction- 
ed the rent of shops and sites in accordance with Schedule D. The House directed that 
this enhancement of rent shall remain in forco only for three years Le, fiom 1-4-8 to 
81-38-61. ` 


Scuepurz D. , 





8. No. Name of Market . Shop No. Fees payable after 


55. Hansapuri: Mutton Market eee = ase `i 
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69. Maochhisath Meat Stall 





Thomo Useaees who are fn arpar of rent on 1-4-58 should not be given the con- 
cession af renewing the leases.” - 

Acting in pursuance of the decision aken in this resolution thse Market’ 
Superintendent, in the first instance, servéd’-a notice on March 30, 1958, on 
all the stall holders in Hansapuri ‘and Machhiseéth municipal markets. The 
translation-of that notice, as admitted by all the parties, ia as given in exh. A-2 
. in Special Civil Application No. 222 of. 1958. It reads: 
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“Mr. —————— is hereby given notice that you took the license 
(parvana) for 1957-58 af the Corporation shop No; ————— in your possession in the 
mutton market at ——_——— for Rs. ——-____________ per year. 


Its period ended on 31-3-58. 
The Corporation has by its resolution No. 77 dated 28-3-1958 determined the fee 


(shulk) for the shop in your possession to be Re, —_——_________- per year, If 
you want to take the license from 1-4-58 at this rate, three months fee in advance ‘nd 
the current license fee for April at the rate af Ra. ——————— per year should be 


deposited in elght days and agreement should also be given in writing. If taking into 
consideration the above matter you can not afford to take the license, the shop in your 
possession should be immediately vacated and handed over to the Market Superinten- 
dent of the Corporation. In default, the Corporation will take legal proceedings against 
yow and yell nat (ei al be responsible sor te loss Aeursed by yot, 
Date 30-8-58. ý A 

yes Sd/- Illegible, 
Lane S Market Superintendent, 

$ ' ; _ Corporation, of the City of Nagpur, 

Nagpur.” 

In the second. instañee, the Market Superinténdent of the, Corporation of the 
City of Nagpur, put up a similarly worded intimation dated May 29, 1958, on 
all the municipal slaughter-houses. The translation of the said intimation, as 
aiita ty at The parties, i fontai in exh AA m Bpel Cin) Apno 
tion No. 198 of 1958. It reads: 

“Intimation. 

-All Khatiks and butchers are informed that sale of mutton has been stopped.in the 
weekly markets in accordance with resolution No. 77 dated 28-8-58. Proper proceedings 
will be taken against any person who pits up a shop In the market and sells mutton. 
And Corporation will not be responsible for your damage. 

, Í 8d/- 


Tllegible, 
Market Superintendent.” 


“Tt would be noticed that the combined effect of the aforesaid resolution dated ` 
March 28, 1958, and the intimation dated May 29, 1958, was that the sale of meat 
in the weekly markets and in private stalls was prohibited.-: The sale of meat 
was permitted only in the municipal meat markets. But the meat sellers, who 
had been carrying on their business in the stalls or kenas in Hansapuri and 
Machhisath municipal meat markets, were required to pay higher fees. It is 
not in dispute that the approximate increase effected by the aforesaid resolu- 
tion was from Rs. 5 and Rs. 9 to Re. 20 and Rs. 25 per month per stall and 
from Rs, 8 to Ra. 6 per kena per month. 

Feeling aggrieved by the aforesaid action of the Corporation,“159 persons 
(petitioners in “poata, Civil Applications Nos. 198/58 and 286/58) who claim 
to be doing business of selling meat in weekly markets; 42 persons- (petitioners 
in pecial Civil Application No. 222 of 1958) who claim to be the stall holders 
or the kenawallas in Hanaapuri and Machhisath municipal meat markets and 
5 persons (petitioners in Special Civil Application No. 248. of 1958), who say 
that they want to do business of selling meat in private stalls have approached’ 
this Court under arts. 226.and 227 of the Constitution. ' . 

‘Though a large number of allegations were made and various reliefs were 
asked-in,these applications, at the. stage of arguments-reference was not made 
to all of them. . We, therefore, do not consider it heceasary:to.reproduce in detail 
the pleag raised. and the reliefs asked. ,- Itwill be convenient to. refer to the 
material pleas raised when we deal with the applications specifically. 

Turning now to Special Civil Applications Nos. 198 of 1958 and 286 of 1958, 
as already stated the petitioners in these applications claim thatthey had been 
doing the business of selling meat in the weekly markets. We have ‘already 
referred above to the manner in which this business was conducted. Accord-, 
ing to the petitioners weekly markets are being held -from time immemorial. 
and meat is also being sold therein.from time‘immemorial and pey claim that 
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the business of selling meat in weekly markets has been their ancestral business. 
The Corporation admits that weekly markets are being held and meat is being 
sold in these markets from time immemorial. It, however, does not admit that 
all the petitioners had been doing the business of selling meat in weekly markets 
as their ancestral business. It, however, admits that some of them have been 
doi this business. Common law right of.a person who intends to sell his goods 

ai the marketa in the words of the well renowned and learned author Lord 
Halsbury is as follows: 

“General rights of the pubic. 

GUE cil aaa cise «stinks ot etal 40 es alk Geta aa Se th tats 

has, of common right, the liberty to enter and frequent the market-place for the purpose 
of bringing thither and there exposing for sale and selling, or of buying, such commodities 
as are vendible in the market.” (Halsbury’s Laws of England, 2nd Edition, Volume XXI, 
Paragraph 65 at page 47). 
The right available to an intending seller in a public market in India was also 
the same though it could be curtailed by a statute and such was the position till 
the advent of the Constitution. The aforesaid right of a seller available to 
him in Common law, in our opinion, is now enshrined in and is guaranteed to 
him under: art. 19(1)(g) of the Constitution. The learned Chief Justice of 
the Supreme Court (Das J. as he then was) delivering the judgment of the 
Supreme Court in Mohd. Yasin v. Town Area Commitee, Jalalabad! observed 
(p. A ): 

..Under Article 19(1)(g) the citizen has the right to carry on any occupation, 
See eo ee The only 
restriction to this unfettered right is the authority of the State to make a law relating 
Bete: oE ongi pach occupat pa; tls Bekdan Amun 1 olini (6) of 
that article.. 

Turning to el. (6) of art. 19 of the Constitution, it would be noted that 
there are two limitations imposed on the power of the State to make a law relat- 
ing to restrictions on the carrying on of a trade or occupation or business and 
those restrictions are that the law must be in the ‘interests of the general public 
and the restrictions must be reasonable. 

In the instant cases it cannot be doubted that the petitioners were, at any 
rate, some of them had been carrying on, the business of selling meat in weekly 
markets and as a result of the aforesaid resolution and the intimation posted on 
the alaughter houses they have now been prohibited from selling meat in weekly 
markets, This has resulted in imposing restriction on their freedom to do 
tHeir business in weekly markets. It has, therefore, to be first seen whether there 
is-any valid law under which this restriction has been imposed, and if there is 
any valid law to sustain this restriction, then it would be necessary to see 
whether the restriction imposed was in the interests of the general public and 
whether it is reasonable. 

- Shri Bobde, learned counsel for the petitioners in these two petitions, in the 
first instance, contends that the action taken by the Corporation in prohibiting 
the petitioners from selling meat in weekly markets by merely passing a resolu- 
tion and fixing an intimation on the slaughter houses was not within the com- 
petence of the Corporation as it is not authorised by any provision of the law. 
He says that these markets are of very ancient’origin and to prohibit the sale 
of meat in these marketa it is necessary for the Corporation to haye a byelaw 
to that effect made. At any rate, he further contends that as byelaw No. 1 
provides “that the places where meat is to be sold are to be fixed with the pre- 
vious sanction of’ the Deputy Commissioner—weekly markets being places so 
fixed for the sale of meat—it was necessary for the Corporation to have obtain- 
ed sanction of the Deputy Commissioner before prohibiting the sale of meat in 
weekly markets. The Corporation not having done so, the action taken by it 
was illegal. In this connection reference was made to s. 20 of the O. P. and 
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Berar General Clauses Act. In the second instance, Shri Bobde contends that 
even if it is assumed that the action taken was under any provision of law, it 
was not taken in the interests of the general public but was taken purely for 
securing a financial gain to the Corporation. The Corporation has raised rents 
of meat stalls in two municipal meat markets and to secure customers for the 
stalls therein it is prohibiting sale of meat in weekly markets. In short, 
Shri Bobde’s contention is that the action taken by the Corporation in prohibit- 
ing the sale of meat is mala fide. In the third instance, Shri Bobde contends 
that, at any rate, the restrictions imposed are not reasonable but are excessive. 
According to the Corporation authorities the sale of meat in weekly markets 
was prohibited to secure hygienic conditions for the sale of meat. The Corpo- 
ration has contended that in weekly markets meat offered for sale was exposed 
to sun and rain, it was coming in contact with mud in the rainy season and thus 
caused its deterioration and to prevent this this action was taken. According to 
Shri Bobde, if that was the object in prohibiting sale of meat then the same 
thing could have been achieved by imposing a condition on the meat sellers in 
weekly markets that meat offered for sale should be stored in boxes covered. on 
the top so.as to prevent exposure of meat to sun and rain with a wire n 
to the side to secure passage of free air and light to the meat. This could have 
been achieved without putting meat sellers to unneceasary expense. Now, if 
meat sellers have to carry on the business they would be required to hire six 
different stalls in six different markets. These stalls they could use only once 
or twice in a week and yet they would be required to pay Ras. 50 per stall per 
month. Hven if they build their own’ stalls they would be required to build 
six stalls in six different markets and each stall might éasily cost about Ra. 1,500. 
Thus the cost involved either in hiring stalls in six weekly markets or in build- 
ing private stalls being exorbitant the meat sellers would be forced to stop 
their business. The restrictions, thus Shri Bobde contends, are not reasonable 
but are excessive. i 
` Shri Phadke, learned counsel for the Corporation, on a other hand con- 
tends that the Corporation is authorised to prohibit sale of meat in weekly 
markets by passing a resolution under the provisions of s. 67(1)(m) of the 
City of Nagpur Corporation Act. He further contends that byelaw No. 1 only 
fixes the outer boundary of the market within the limits of which meat can be 
allowed to be sold. It does not fix the place within those limits where meat is 
to be allowed to be sold. The power to fix that place is contained in the bye- 
laws framed under s. 179, subs. (1), cL (b), of the C. P. Municipalities Act 
which are reproduced at page 64 of Part ID of the Book styled as ‘‘Corpora- 
tion of the City of Nagpur Byelaws framed by the Nagpur Municipal Com- 
mittee.” He contends that this place is fixed under byelaw No. 1 appearing at 
page 64 of the Book. For fixing such a place no sanction of the Deputy Com- 
missioner is required. It was, therefore, not necessary for the Corporation to 
have obtained the sanction of the Deputy Commissioner to prohibit the sale of 
. meat in weekly markets and it is under the provisions of byelaw No. 1 of the 
byelaws:‘appearing at page 64 that the Corporation has prohibited the sale of meat 
in weekly markets. He further contends that even assuming that byelaw 
No. 1 at page 91 governed this case the provisions of s. 20 of the General 
Clauses Act had no application to the facts of the present cases as the byelaws 
framed under the Municipal Act is not a law. Therefore, though sanction of 
the Deputy Commissioner is required for fixing a place for the sale of meat, 
under the aforesaid byelaw No. 1, his permission is not required for its dis- 
continuance. Shri Phadke faintly argued that what the Corporation has done 
is not to prohibit the sale 'of meat in weekly markets for all the time but the 
sale is‘ only prohibited’temporarily till such time’as the Corporation is ‘in a posi- 


tion to make adequate arrangements by building stalls therein for the sale of 
meat. - 


. As Yegards the second contention of Shri Bobde, Shri Phadke says that the 
Corporation has not prohibited the sale of meat in weekly markets with a view 
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to achieve any financial gain. The conditions under which meat was sold in 
weekly markets were- very unhygienic and it was only in the interests of the 
public health that the Corporation had prohibited the sale of meat in weekly 
mårkets.. As regards the third contention Shri Phadke says that the restric- 
tions imposed are not unreasonable, but, on the other hand, that is the only alter- 
native to secure gale of meat in hygienic conditions, 

The byelaws made for regulating the sale of meat appearing at page 91 of 
the book are made under the provisions of ss. 179(1), (b-1), (d) and (co), 
B. TGN ao (o), (d).and (g) and a.-178(5) of the C. P. and Berar Munici- 
palities A 

It is common ground that there is no section in the Municipalities Act autho- 
rising municipal committees to regulate markets save and except by making 
byelaws and these byelaws could be made under the provisions referred to 
above. Section 67(1)(m) of the Corporation Act provides that the Corpora- 
tion shall make adequate provision, by any. means or measures which it may 
lawfully use or take, for each of the following matters, namely: 

“(m) the construction and maintenance of public markets and slaughter-houses and 

the regulation of all market» and slaughter-houses.”. % 

On the strength of this clause, the first contention of Shri Phadke ia based. 
According to him, though under the Municipalities Act there was no provision 
empowering a municipal committee to regulate markets, a from the provi- 
sions made in the byelaws, now: under the Corporation Act itself cl. (m) of 
sub-a: (1) of s. 57 specifically confers’a power to regulate alates on & muni- 
cipal committee. The action of the Corporation in prohibiting sale of meat by 
passing a resolution was, therefore; an action authorised by law. It is not pos- 
sible for us to accept the contention of Shri Phadke that s. 67(1)(m) confers 
a power on the Corporation to regulate markets merely by passing a resolution. 
What sub-s. (1) provides is that it empowers the Corporation to make adequate 
provision by any means or measures which it may lawfully use or take to regu- 
late. What is intended by the Legislature in saying ‘‘by any means or measures 
which it may lawfuly use Gr take’’? To find an answer to this question it is 
necessary to turn to other provisions of law, and when we turn to s. 415(35) of 
the Corporation Aet in general and to item (b) in particular, we find that it 
provides that the Corporation may, and if-so required by the State Government 
shall, make -byelaws in certain respects and cl. (35) relates to the management of 
municipal markets and the supervision of the manufacture, storage and sale 
of food and item (6) thereof specifically relates to the sale of meat. In our 
opinion, therefore, so far as it relates to regulating meat markets the means 
and measures which the Corporation can lawfully take in making adequate 
provisions for regulating it is by making byelaws in that respect and not by 
merely passing a resolution. It is a well-known rule of construction that where 
a general intention is expressed, and also a particular intention which is im- 
compatible with the general one, the particular intention is considered an ex- 
ception to the general ome: (Maxwell on Interpretation of Statutes, 10th Ed., 
p. 172). No doubt, in s. 57(1) (m), general intention expressed is that the 
Corporation should make adequate provisions by any means or measures which 
it may lawfully use or take for regulating markets, but the particular intention 
of the Legislature as disclosed in s. 415, cL (35), in general and in cL (b) in 
particular makes it abundantly clear that the intention of the Legislature so 
far as it relates to the sale of meat is that it should be regulated by making bye- 
laws,and this particular intention of-the Legislature has to be construed as an 
exceptionyto the provisions of s. 57(1)(m). Even assuming that s. S (m) 
conferred a power on the Corporation to regulate meat markets merely by pase- 
ing resolutions and it was not obligatory upon the. Corporation to make byelaws 
in that respect, it cannot be doubted that s. 415(35) (b) gave an option to the 
Corporation, to make byelaws in that respect. The municipal committees had 
made byelawe. ‘regulating-meat markets as appear at- page 91 of the Book. 
Under sub-#.-(2) of s..8 of the Corporation Act those byelaws would be deemed 
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to be -the byelaws made under the Corporation Act. That sub-section gave an 
option to~the. Corporation to alter, modify, cancel or suspend a byelaw. The 
Corporation has not chosen to.do so. In these circumstances it will have. to 
be assumed that though the. Corporation had .a right to: regulate meat markets 
by making resolutions, it has by ita own action circumscribed its allegd power 
under s. 57(1)(m) by making the byelaws and, therefore, the action which-the 
Corporation could lawfully take in regulating meat markets could only be by 
acting under the byelaws cond not by passing a resolution. 

Looking at the -case from another aspect, by allowing these byelaws to re- 
main in force the Corporation has represented to the general publie that it 
would regulate meat markets in accordance with those byelaws. It would not, 
therefore, be open to the Corporation to act in excess of the byelaws in regu- 
lating meat markets... 

k There is also another aspect to this case. Lookhig to the ponon of #. 415 
` it- would be noticed that in respect of the items enumerated therein the State 
Government had a right to compel the Corporation to make byelaws in respect 
of any or more items contained in. that section ; sale of ao was one of such 
items. Had there been no byelaws in- existence regarding ‘the regulation of 
sale of meat, may be, that the State Government would have compelled the 
Corporation to make byelaws in that respect, It would be, seen that the pro- 
cedure for making byelaws is elaborate and consent of the Government to make 
byelaws is required. This in its turn affords a check on the action of the 
Corporation. By allowing the byelaws to remain in force the Corporation, so 
to Bay, represented to the Government that it has made byelawa for regu- 
lating the sale of meat, On account of this the Government might not havo 
called ipod the Corporation to make byelaws relating to the sale of meat: .The 
Corporation cannot now turn „round and say that it would Tegulate meat 
markets irrespective of the provisions of the -byelaws. - In. our opinion, there- 
fore, i$ is not possible for us to concede in the instant case that the’ Corporation 
< had any, authority of law to regulate meat marketa and prohibit the sale of 
meat in weekly. markets, by merely passing @ resolution. The: action of the 

Corporation in prohibiting the sale of meat in weekly markets cannot be there- 
fore. upheld under the provisions of s. 57(1)(m) of the Act. ae 

The other ground on Which Shri Phadke claims to sustain the action of ‘the 
Corporation is the alleged power of the Corporation under byelaw'No. 1 ap- 
pearing at page-64 of the Book. Turning to the ‘byelaws at page64 it would 
be.seen that they were made under s. 179, subs. (1),-cl. (b) and s. 178(5) of 
the O. P. Municipalities Act. II of 1922. -It would be seen- that the word 

‘markets’ had been omitted from cl. (b) of s.'179(1) by the Amending Act of 
1984 (the Central Provinces and Berar Act IV of 1934) .and for the purpose 
of regulating markets a separate clause (b-1): was added by the same Amending 
Act... Ht, therefore, necessarily. follows that-it was not competent to the reer 
cipal Committee to make byelaws regulating meat markets under cl. (6 
s. 179(1) of the Municipalities Act after ‘the. -year 1984 and the byelaws w. ish 
were made prior to the year 1934 for regulating markets would: become’ re- 
dundant ‘by the passing of the Amending Act of 1934. Byélaw No. 1 appear- 
ing at page 64 appears to be a byelaw made prior to-1934.- It cannot, there- 
fore, be ate on for-regulating the sale-of meat in meat markets. ByelAws 
appearing ‘at page 91 are made in July 1989 and are specifically made under 
s. 179(1) (bt) and if would, therefore, be-these byelaws which would govern 
the regulation of meat markets. Further,. even assuming: that byelaw No. 1 
appearing at page 64 is-a valid byelaw, it is a byelaw in the nature of a gene- 
ral. ‘provision while-byelaw No. 1 appearing at page 91 specifically deals -with 
the. regulation of the sale of meat and when -there is a.specific provision relat- 
ing to a’particular topic so'far as-that topié is concerned it would ‘be that speci- 
fe provision alone that woul govern that topic and ‘not a general provision. 
It is, therefore, not. possible for us to uphold the aétion of the Corporation 
pane ithe sale of meat on the strength of byelaws appearing. at: page -64 
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of the book. It is, also not possible for us to accept the contention of 
Shri Phadke that byelaw No. 1 appearing at page 91 fixes the outer limits of 
the market and not the place within that limit where meat is allowed to be 
sold. A mere reading of byelaw No. 1 repels this argument of Shri Phadke. 


It is also not possible for us to accept the argument of Shri Phadke that it 
wad not necessary for the Corporation to have obtained the sanction of the 
Deputy Commissioner for prohibiting the sale of meat in weekly markets. It 
would be seen that s. 419 of the Corporation Act provides that all byelaws and 
rules made by the Corporation shall have effect as if enacted in the Corpora- 
tion Act. As already stated, the byelaws made by the municipalities have by 
virtue of the provisions of sub. (2) of s. 8 became byelaws made under the Cor- 
poration Act. They must, therefore, have the effect as if enacted in the Cor- 
poration Act. That being the position in law s. 20 of the General Clauses Act 
would in terms be attracted. Therefore, in the event the Corporation wants to 
discontinue sale of meat in weekly markets by issuing an order ‘under byelaw 
No. 1 appearing at page 91, it will have to obtain a prior sanction of the Deputy 
Commissioner for issue of such an order. It is not the case of the Corpora- 
tion that it had discontinued’ the sale of meat in weekly markets by issuing an 
order under byelaw No. 1 appearing at page 91; it is, therefore, not necessary 
to consider whether it would be within the powers of the Corporation to make 
such an order with the previous sanction of the Deputy Commissioner. It is 
also not possible for us to accept the contention of Shri Phadke that the sale 
of meat is only temporarily suspended in weekly markets till the Corporation 
is in a position to make adequate arrangements for the accommodation of meat 
sellers. This contention is not based on any plea raised in any of the returns 
filed by the Corporation and further the statement is too vague. We asked 
Shri Phadke as to the approximate time within which the Corporation expects’ 
to make necessary arrangements but we could get no definite answer from him. 
In these circumstances it is not possible for us to hold that the Corporation 
has not prohibited the sale of meat in weekly markets but has only suspended 
the sale in weekly markets. > 


It is also necessary to deal with one more contention raised by the Corpora- 
tion in the pleadings and in arguments which is that it was not the intention 
of the Corporation to prohibit the sale absolutely in weekly markets and that 
was not the object with which the resolution dated March 28, 1958, was passed 
or intimation dated May 29, 1958, was posted on the slaughter houses. The 
intention of the Corporation was that meat should not be sold in weekly 
markets on the open ground as it waf being done before, that it should be sold 
in -built stalls which would afford protection to the meat against sun, rain, 
mud and flies, that the Corporation is ready and willing to grant licenses to 
those persons who are ready to build stalls in weekly markets and negotiations 
on this basis were carried on with the meat sellers but they were not willing 
to accept this condition and, therefore; the Corporation had to prohibit the sale 
of meat. Now, on the byelaws as they stand today, refusal to build stalls for 
selling meat is not one of the grounds on which licenses to sell meat could be 
refused. The Corporation, therefore, as the matters stand today, had no 
authority in law to put such a condition for the granting of licenses to meat 
sellers to sell meat in weekly markets. 

For the reasons stated above, in our opinion, the first contention of 
Shri Bobde must suceeed. The action of the Corporation in prohibiting the 
T of meat in weekly markets not being authorised by law has to be struck 

OWL. ; 

In view of our finding on the first question it is not necessary to express 
ourselves on the second and third question. However, we find that the bona 
fides of a public body, the Corporation, are challenged and therefore we think 
it: necessary to express ourselves on the second question raised by Shri Bobde 
relating to the bona fides of the Corporation. As already stated the contention 
of Shri Bobde is that the action of the Corporation was with a view to secure 
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a financial gain and was not in the public interests, while, according to 
Shri Phadke, the action taken was to secure sale of meat under hygienic condi- 
tions, The contention raised by Shri Bobde in arguments has no foundation 
in the pleas raised by the petitioners. On the other hand the plea in the words 
of the petitioners is: 
, “In confining the gale of meat to the markets owned by the Corporation the Corpéra- 
tion is using mala fide the powers given to it by byelaws for maintaining sanitary con- 
ditions in the market for the purpose of its own enrichment by creating in its favour a 
monopoly of meat markets, At these meet markets the Corporation adopts a policy 
of getting maximum revenue from persons desirmg to have stalls by putting the stalls 
to auction or by fixing a so-called license fee for the use of the stalls on the basis of 
the estimated profit that the stall holder is able to make from the stall. These stalls 
are beyond the capacity of an ordinary meat seller to take and the policy of the Corpo~ 
ration serves to enhance the price of meat to the detriment of public interest.” (Para. 
18 of Sp. C.A. No. 198 of 1958). ` 
It is therefore clear that it was known to the petitioners that the Corporation 
was claiming that the action taken by it was for maintaining sanitary condi- 
tions in the markets and it isthe case of the petitioners that that stand of thé 
Corporation was mala fide. Now, the plea raised by the Corporation was that 
the sale of meat in weekly markets was carried on in very insanitary condi- 
tions and it is for this reason that this action was taken: The plea raised by 
the Corporation finds support in the pleas raised by the petitioners themselves. 
The conditions prevailing in weekly meat: markets in the words of the peti- 
tioners are: : 
“The market is held on open plots of land without any construction of pavement, 
platformas, flooring, roof or any protection from sun, rain, mud, files or encroaching 
dogs. Meat is exhibited for sale on ground which becomes muddy whenever rain falls 
and people are required to purchase meat in’ that condition. When any considerable 
rain falls sellmg becomes impossible and the sellers are put to great losses because much 
meat remains unsold and becomes unfit for sale unless heavy costs are tncurred for 
its preservation. The only exceptions to this are that in Budhwarl Market platforms 
for gale are constructed, floor is paved and the place is screened by old fron sheets. In 
Mangalwari market platforms are constructed for sale though thelr number is not ade- 
quate.” (Para. 13 af Sp. C.A. No. 286 of 1958). 
If these be really the conditions, and on admission of the petitioners they are 
the conditions prevailing in the markets, it cannot be said that the action of 
the Corpgration in prohibiting the sale of meat was mala fide. True, we have 
held that the action taken by the Corporation in prohibiting the sale of meat 
in the instant cases has to be set aside but that is only because the action im- 
pugned in these petitions was taken merely by passing a resolution and by 
posting an intimation on the slaughter-houses which was not authorised by 
law. It should not be adeti thik we are of view that the present insani- 
tary conditions should continue. It will be open to the Corporation to take 
adequate steps to remove the present insanitary conditions under due autho- 
rity of law. 

Turning now to Special Civil Application No. 222 of 1958, as already stated, 
this is an application by 42 persons who had been selling meat in stalls m 
Hangapuri and Machhisath markets. Their only grievance is against the in- 
creased rent. The increase is from Rs. 5 and Rs. 9 to Rs. 20 and Rs. 25 per 
stall per month and from Ra. 8 to Rs. 6 per kena per month. Relying on the 
provisions of byelaw No. 8 of the byelaws appearing at page 64, it is contended 
by Shri Bobde that under this byelaw the Corporation was entitled to charge 
only a fee for the use and occupation of the stalls. Under law the fees have 
to be commensurate with the services rendered by the Corporation to the stall 
holders. No additional service is rendered by the Corporation or was pro- 
posed to be rendered to the stall holders when it increased the fees, by the 
resolution dated March 28, 1958. Reliance is placed* by Shri Bobde on the 
decision of the Supreme Court reported in The Commissioner, Hindu Religious 
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Endowments, Madras v. ‘Srv Lakshmindra Thiriha Swamiar of Sri Shrur 
Mutt.2 Shri Bobde contendg that if we look: to the resolution dated March 28, 
1958, it is clear that -it was passed only with a view to augment the finances and 
it- was never in contemplation of the Corporation to render any additional 
service. It is, therefore, not open to the Corporation to say that the fees have 
beer raised as the former fees were not. commensurate with the services reni- 
dered or that the Corporation had intended to render some additional service 
to the meat sellers. Shri Bobde further contends that the defence raised: by 
the Corporation that the fees fixed by the resolution® dated March 28, 1958, 
were commensurate with the services rendered is mala fide. Shri Phadke, on 
the other hand, contends that though the word used in byelaw No. 8 is fees it 
is not a fee in the legal sense. It ib in reality a rent. The Corporation is, 
therefore, free. to charge by way of rent any amount as it likes to the stall 
holders. Shri Phadke further contends that though this is the right of the 
Corporation it, in fact, does not charge anything more than that which is com- 
mensurate with the services rendered. by the Corporation to the stall holders. 
In support of this contention, Shri Phadke referred us to various facts and 
figures appearing in the-returns as well as schedules which he filed before us. 
It is first necessary to see whether the amount which the Corporation is eo: 
rised to demand for the tion of its stalls is, in law,-a fee, or ren 

It is common ground that the fees fixed by the resolution of March 2° 1958, 
were under the powers conferred-on the Corporation by byelaw No. 8 appear- 
ing at page 64. That byelaw reads thus: . 

“8. (a) Fees shall be charged for the use of shope and stalls in any market, such 
fees being determined in the manner 
(b) Every year in the month of March, the shops and stalls in any market shall 
be leased out for one year beginning with the Ist of April next 
(c) The fees payable for the lease shall be settled by public ouction or tn such 
other manner as may be determined by the market sub-committee.” 
these three clauses of byelaw No. 3 together it would be noticed that 
the so-called fees is only a charge for the use and occupation of the stalls that 
are leased by the Corporation to the occupiers and one of the modes by which 
the fees are fixed is by.auction. These factors clearly indicate that what the 
Corporation is authorised to charge is a sum for the use and occupation of its 
property under the byelaw and the word feos is used in that sense.and not in 
the legal sense as a charge for any special service rendered to -an individual 
by some governmental ` ‘agency or public body. 
to the provisions of the Municipal. “Act, a. 87 thereof provides for 
the incorporation of the municipal committee and confers powers on the muni- 
cipal committee to acquire and hold property both, movable and immovable. 
Bection 88 enumerates the itams'of properties that vest in the municipal com- 
mittee and cL (a) of sub-s. (1) of s. 38 shows that ‘market’ is one of the items 
of properties that vest in the municipal committee. Section 42 confers abeo- 
lute power on the municipal committee to lease its immovable property for a 
period of three years. Sub-section (2) of s. 70.empowers the municipal com- 
mittee to charge such fees as will be fixed by byelaws for the use of any build- 
ing or land belonging to, or under the control of, the committee. Looking to` 
all these provisions it appears that the word ‘feg’ is used in connection with 
occupational charges for the occupation of the municipal property and not in 
connection with any servicés that the municipality may render to the occupiers 
of ita property. 

Turning now to the provisions of the Corporation Act, s. 8 thereof empowers 
the Corporation to hold property both movable and immovable. Section 73 
enumerates the property that vests in the Corporation and municipal markets 
is one of the items of property that vests in the Corporation. Section 70(2) (a) 
empowers the Chief Executive Officer of the Corporation to. grant leases of im- 
movable property belonging to the Corporation subject to certain restrictions 
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which are contained in sub-s. (1) of that section. Section 78 enumerates the 
items that are credited to the municipal fund. and rent accruing from the 
property of the Corporation is one of the items going towards the constitution 
of the municipal’ fund. Considering all these provisions of the statute and 
the aforesaid byelaws, in our opinion, what the Corporation is empowered under 
the Act and the byelaw is to charge an amount for use and occupation of its 
property and not fees in the legal sense, ie. charges for the service which is 
rendered by the Corporgtion to the occupiers of that property. This, however, 
does not mean that it is open to the Corporation to charge or claim any amount 
it likes as rent for the occupation of its property like marketa, stalls etc. It 
is an accepted principle in the American law that though municipalities may * 
require the payment of fees from those occupying stands or stalls in a publio 
market the charge has to be reasonable. In 64 Corpus Juris Secundum, page 
on paragraph 1829 unden the heading ‘‘Permits and Licenses’? it is 


Tr A cl shor teats ETNEN E wean TEE ee erste 

Gee eae ee 
power of regulation and control, unless restricted by statute. Charges for licenses or 
market privileges must, however, be reasonable and without discrimination, and cannot 
be apod ies 6 esas Gl ratnd oe aner Vat tbe aeqctremoant. aii redbenabls: lies 
fee is not objectionable as a tax for revenue... 
There can be no doubt that this pene ple; at any rate, would come into play 
when the Corporation is seeking to have a monopoly of the markets as in the 
instant case. As already stated, the combined effect of the resolution of March 
28, 1958, and the intimation issued is that meat sellers are now [aft with no 
option but to go to the stalls erected by the Corporation. Whether this was 
intended or not, the action ‘taken by the Corporation had resulted -in creating 
a monopoly in ‘its own favour. The Oorporation, therefore, could not have 
claimed any fees it-liked for the use and occupation of its stalls put the charges 
must be reasonable. 


It is indeed true that the complaint of the petitioners is that the fees demand- 
ed by the Corporation for the occupation of the stalls in Hansapuri and 
Machhisath are exorbitant, but these allegations of the petitioners are denied 
by the Corporation and it is the claim of the Corporation that it is not charg- 
ing anything more than what is required for providing various amenities and 
services which’ are required to be maintained for maintaining the ‘meat 
markets. It says that it requires the services of the various departments like, 
= Construction Department, Sanitary Department, Public Health Depart- 

ent, ete. for regulating the markets and it is to meet these expenses and to 
find finance for improving the markets that the charges are’ increased. It is 
also a contention of the Corporation that the increase in the charges made for 
` Hangapuri and- Machhisath markets was made only with the intent to bring 
the fees on par with those’ on other markets. The fees are not in any man- 
ner exorbitant. This aspect of the case, in our opinion, can only be decided 
on recording elaborate evidence on this question. An opportunity will have 
to be given to the parties to substantiate their respective cases if so. desired by 
them. It will not; therefore, be possible to decide this question in these pro- 
ceedings. We, therefore, do not decide this question here. It will be open to 
the petitioners ‘to institute a suit,.if they so desire and if they are so 
advised, to get redresa against this alleged grievance. In this view of the 
matter, Special Civil Application No. 222 of 1958 must fail. ~.. 

As regards Special Civil Application No. 243 of 1958, as already stated, this 
applidation is by five persons who want to do business ‘of selling meat outside 
the places fixed by the Corporation. As already stated, those places are week- 
ly markets, municipal meat markets and municipal nakas. It is the case of the 
petitioners that they had applied for licences to sell meat and in their applica- 
tions had stated their preference of the places whete they wanted to do the 
business. The applications of petitioners Nos._2 to 5 were rejected on the ground 
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that no space was available to ‘them. The application of petitioner No. 1 
Yadavrao, however, has not been disposed of. Shri Jayawant, learned counsel 
for the petitioners, contends -that itis not open to the Corporation to refuse 
a licerice on the ground that there is no place for the petitioners to do their 
business. He ‘says’ that it is the bounden duty of thé Corporation to provide 
manket placed. The Corporation must: therefore provide places. for all those 
who desire to do business of. selling meat, The Corporation in refusing to 
grant licences-has failed to perform its duty. He. further contends that bye. 
law No. 1 and cls. (+) and (#) of byelaw 14, are ulira wires of the Constitu- 
tion inasmuch as they are unreasonable restrictions.on ‘the right guaranteed 
to a citizen to do his busineæ by art. 19(1) (g) of the Constitution. It is not 
possible for us to accept any of these contentions raised by Shri Jayawant. We 
have already summarized the position in law. relating to the right conferred 
on a citizen under art. 19(1)(g) of. the Constitution.and, we have stated that 
that right could be restricted by a valid. legislation provided that legislation is 
in. the public interest and the restrictions imposed àre reasonable. Here, the 
restrictions impugned ‘are imposed under the, byelaws ` appearing at page 91 of 
the. hook. ` As already stated, these byelaws under the provisions of s. 419 of 
the Corporation-Act have to betaken as -of the Act itself. The restric- 
tions imposed by ‘the byelaws would therefore -be restrictions imposed by law. 
It cannot be denied that the regulation of the sale of meat is in the interest of 
general public. Meat is a commodity-which easily degenerates and therefore 

special care and supervision have to be exercised over its sale. It is, therefore, 
bead doubt: that the regulation of the‘sale of meat by ‘confining it to certain 
fixed places ‘is in the public interest, o harwide there 4a a lkelthiod of stale and 
unwholesome meat being sold to the meat-eating public and thereby, adversely 
affecting their health. Byelaw No. 1 restricts the. sale of meat to the places 
fixed under that byelaw and, in our opinion, it is necessary to so fix such places 
as it is necessary to examine meat before it is offered for sale and see that 
canwholesome meat is not ‘sold. Further, a check has also to be kept through- 
out the day that the meat which gets deteriorated during the course of the day 
is not thereafter offered fór sale. Unless- sale is confined. to certain places such 
a check cannot be effectively exercised. 

We may here usefully reproduce relevant observations in Corpus- Juris 
Soina at pages 817 to 819: `> - 

e E E E E EA OEE T. 
cloiiinen of marit Hous, may conos the ile of pariieular artelan to ertet desig- 
nated stands or portions of the market and prevent their sale elsewhere,... 

“As a general rule a municipal, corporation may prohibit by ordinance or by bye- 
law the sale of marketable articles within certain limits or during certain hours except 
` at the established inarket, and it is within the power af the Legislature to authorise 
Hons to-do so.. 
' “Tt seems to bo uniformly held that under a power to regulate the yending of meati, 
etc, a municipality may prevent thetr being retailed vutside the public markets.” 

The claim of the petitioners is that they must be allowed to do business at 
„places outside the places flxed for the sale of meat. This demand-of the peti- 
tioners cannot be conceded. -It would be-very difficult for the Corporation to 
Keep a check over such persons who-would.be scattered all over thé City of 
Nagpur which in its turn -would result in the possibility of a danger to the 

- health of the meat-cating population. of the city. Now, when the sale of -meat 
has to be confined to certain pl it would necessarily follow that the accom- 
modation available in those fixed p would be limjted. Clause (#) of bye- 
law 14 which empowers the Corpora to refuse a licence on the ground that 
there is no place or stall in the meat market available for the applicant can- 
not by itself be said to be an unreasonable restriction_on-the right of the peti- 
tioners to do business. ‘It is true that the. Corporation- must’make adequate 
provision to meet the-demands ofthe city relating to the sale of meat. Whe- 
ther. the arrangements made are adequate or not must be judged in the light 
LBW—8l, 
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of the demand both of the sellers and that of the consumers of meat in the City 
of Nagpur. If these-arrangements are not correlated to the demand and the 
places for the sale of meat are fixed in excess of the demand of the consumers 
to please the sellers, the possible result that would follow would be that the 
meat brought to the market would not get sold at the end of the day and this 
would naturally result in stale meat being clandestinely sold to the consumers. 
It is next to impossible to keep a watch over each and every seller of meat if 
selling of meat is allowed at places chosen by the sellers. It is true that‘it is 
the case of the petitioners that the places provided by the Corporation for the 
sale of mest are not even adequate considering the demand of the consumers. 
The allegation of the’petitioners has been denied by the Corporation. It is, there- 
fore, vot possible for us to place absolute reliance.on the allegation of the peti- 
tioners. It has not been shown to`us that there has been any: general agitation 
by the consumers or even by the sellers that the places which had been so far 
fixed for sale ‘of meat had not been adequate to meet the demand of the con- 
sumers of the:city. The challenge of the petitioners to the vires of the bye- 
law No. 1 and el. (4%) of byelaw No. 14 on the ground of the alleged restrictions 
on the petitioners’ right to do business must, therefore, fail. 


` As regards cl. (4) of the byelaw No. 14, Shri Jayawant contends that in that 
clause very arbitrary powers have bean conferred on the officers concerned 
which are likely to be abused by them. Olause (4) of that byelaw provides 
that a licerice could be refused to an applicant on the ground that he is a bad 
character or suffering from any contagious or infectious disease. Nowhere in 
the byelaws, it has been deflned what ‘‘bad character’’ means or what is meant 
by a contagious or infectious disease. The officer concerned may even call cold 
a contagious dissase and may refuse licence on that ground of cold. This 
clause is, therefore, bad in law. . 


It is trūe that the terms ‘‘bad character”! and” “contagious or infectious di- 
pease’’ are not defined in the byelaws but then it must be assumed that the 
officer concerned would understand these terms as they are generally under- 
-stood by -any reasonable person-and that he would not be capricious and arbi- 
trary in deciding the application for the grant of a licence. It is to be noticed 
that the Act makes a provision for an appeal against the decision of a subordi- 
nate offlcer of the Corporation. Maybe, that some officers in certain cases may 
act capriciously or arbitrarily but then there is an adequate provision made in 
the Act, to get their orders set aside by way of an appeal. In these circum- 
tances this contention of Shri Jayawant also must fail ‘ 

The test td be applied in considering whether the restrictions. imposed by 
- law are reasonable or not within the meaning of cl (6) of art. 19 of the 
Constitution is laid down by a Division Bench of this Court in 0. R. H. Ready- 
‘money Lid. v. State of Bombay. In our opinion, it is well summarjeed in the 
first placitum of the report: 
~ When a Legislature. imposes restrictions upon the fundamental rights of a. citt- 
zen, the Court must not judge these restrictions by any absolute standard. Whether the 
restrictions are reasonable or not must largely depend upon what is the object the 
Legislature is seeking to achieve by legislation and what is the mischief tt is aiming 
at If the restrictions are necessary and essential in order to achieve the object and 
to remove the mischief, then ordinarily the Court must uphold those restrictions. To 
the extent that the restrictions go beyond the necemsity for achleving the object or 
removing the mischief, the restrictions would be unreasonable. Only those restrictions 
are permissible which are in the interests of general public. If the law which is passed 
and the policy which is sought to be enforced is in the interests of the general public, 
then any restriction which makes it possible to enforce the law must equally be in the 
interests af the policy. It would be erroneous to consider every restriction from.the. point 
‘af view of some vague and indefinite standard which might be set up as to personal liberty 
end individual rights, Personal freedom and the rights of the individual must be ctr- 
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cumscribed by what the Legislature considers- to ‘be in the interests of the general 
public.” 
Applying this teat to the facts of this.case for reasons above, in our view, the 
restrictions Imposed by byelaw No. 1 and cls. (4) and (ù) of byelaw 14 are not 
liable to be struck down on the ground of unreésonableneas. We are aware 
that when the applications of petitioners Nos. 2 to 5 for the grant of licen- 
cea were refused the Corporation was -not intending to grant licences to sell 
meat in the weekly markets. We are also aware that the application of peti- 
tioner No. 1 has not yet been decided. As a result of our decision it would be 
now open to the sellers who are desirous of selling, meat in the weekly marketa 
to apply for licences. We, therefore, asked the petitioners whether they would 
like to apply for licences to sell meat either in the weekly markets or in the 
stalls in the municipal markets. Shri Jayawant states before us that the peti- 
tioners are not desirous of doing business of selling meat in the weekly markets 
as the conditions under which meat is sold there are not suitable to them. He 
aie stated that the fees demanded by the Corporation for selling meat in the 
municipal stalls in the municipal markets are beyond the means of the peti- 
tioners. Their demand is that they should be granted licences to sell meat at 
places of their choice or otherwise but outside the places fixed by the Corpora- 
tion. In these circumstances and for the reasons stated above it is not possible 
oe u 2 concede to this demand of the petitioners and the petition must, there- 
ore, 

In the reult Special Civil Applications Nos. 198/58 and 286/58 succeed. 
Intimation dated May 29, 1958, issued by the Corporation under the signature 
of the Market Superintendent and posted on the salaughter-houses is hereby 
quashed. The Corporation is directed not to give effect to the resolution made 
on March 28, 1958, so far as it relates to the prohibition of grant of licences to 
the persons desirous of selling meat in the weekly markets. The Corporation 
is further directed to consider and dispose of the a aap if any already 
made, or such as may be made hereafter, for licences for the sale of meat in tha 
weekly markets in accordance with law. Costa of ‘lini petitions shall be paid 
by the Corporation. Only one set of counsel’s fee is allowed. 

Special Civil Application No. 222 of 1958 fails and is dismissed. We, how- 
ever, make no order as to costa as the question ‘about the alleged exorbitant 
nature of the fees demanded by the Corporation for the occupation of the ol 
is not decided by us. 

As regards Special Civil Application No. 248 of 1958 it fails and is dismissed. 
Taking into consideration, the alleged poor circumstances of the petitioners we 
make no order as to costs. : 
Pate periu Hoe | SEG ke 4 Order accardingly. 
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‘[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Tarkunde. 


GULABCHAND NANHOOLAL PRAKASH v. FULCHAND HIRACHAND 
P , S : 

Cwil Procedure Code (Act V of 1908), O. XXXIN, rr. 10(1)(2)(3), 11(2), 5(3)—Decres 

made without formal order of appointment of next friend where minor one of plain- 

tifs or appellants—Whether such decree a nullity—Applicability of O. XXXI, r. 10(1). 

A decree made without a formal order of appointment of a next ‘friend in a case 

ee ar doe oF ecm er or appelen doe nyk Poot ty a auly 
merely on the ground of failure to appoint a next friend of the minor. 

‘Mussammat Bibi Walian v. Banke Behari Persad Singh’, applied. 
Krishnayya v. PE Venkateswara v. Ravunni' and Pulin Chandra v. Muzaffar 


- distinguished. 

' - Kamalakehi'y. Ramasami Chetti’, Suleman v. Abdul Shakoor’ ind Venkairav Raje 
Ghorpade v. Madhavrav Ramchandra’, referred to. `- 
Order XXXI, r. 10(1), of the Civil Procedure Code, 1908, is attracted only when the - 
Sach OE tbo Geatiiiaf Te Dere nid Is roughy fone notice: ot Me Court 


Tam facts appear in the judgment, 


A. L. Halve, for the appellant. 
-A. D. Mande, for respondent No. 1.. 
K. A. Potey, for respondent No. 2. 


TAMEB J. This application is inde by Sampatlal under s. 151 of the Civil 
.Procedure Code for the rehearing of First Appeal No. 39 of 1946 decided’ by 
8 Division Bench of the then High Court at Nagpur on December 30, 1954. 
Though it is not so stated in the application Shri Halve, who appears before us 
for Sampatlal, contends that the decision. of the Nagpur High Court and the 
. decree made in that appeal were null and void on account of a procedural defect. 

It is necessary to set out certain facts in detail The suit out of which this 
appeal arises is between the members of two branches of the family which at 
one time were joint. The following family tree would disclose their relation- 
ship: . 5 s 


Enda (d. 1987) ; Nanhoolal (d. 1940) 
Fulchand Jadao Bal Punam- Mangal- Udakaram 
. (Deft, L- (d 1927) (d 1918) (PIM. 1) ohand chsnd chand ' 
= widow (PHE 2) (PHE8) (PLT. 4) one . 
Petationer 
Jugraj hen. 2) before us) 


It would be geen that the present applicant was plaintiff No. 5 to the original 
suit. It is not disputed before us that Dulichand, Punamchand, Gulabchand, 
Mangalchand and Sampatlal formed a joint Hindu family of which Dulichand 
was the karta during his lifetime. These members of the joint family instituted 
& suit against thé male members of the other branch for the recovery of certain 
property which was alleged to have been left behind by Jadao Bai. The plain- 
tiffs’ case was that after the death of Jadao Bai, Nanhoolal succeeded to that 
property: That property, however, was kept by Nanhoolal in deposit with Ful- 

*Deotded, October Appli- 3 11915] ALR. Mad. 461. ` 
cation No. 306 of 195 ri T a á those ALR. Cal 508. 
1 (1908) L R. 30 LAL 182, 5 (1895) LL.R. 19 Mad. 127. 


8.0. 8 Bom. L-R. 822 6 ect . 785. 
2 [1917] ALR. Mad, 969, - 7 (1886 . 11 Bom. 58, 
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chand. After Nanhoolal’s: ‘death, the plaintiffs succeeded to that: property and 
demanded its return from’ Fulchand. But as Fulchand refused to hand over 
possession of the property. they: instituted this-suit for obtaining possesion 
thereof. In the suit Dulichand acted as a next friend of the present applicant 
Sampatlal. Sampatial was-at that time said to, be about. 7 years old. . The suit 
was instituted in the -year,1944.- It failed in the trial Court and was dismissed 
on November 12, 1945.. An appeal was preferred to the Nagpur High Court 
by the plaintiffs ‘against the judgment and decree of the trial Court. Dulichand 
at that time was alive and acted as a next friend of Sampatial inthe appeal. — 
It appears. that both Dulichand and Punamchand, original plaintiffs Nos. 1 
and 2, died some time ptior to 1954. .We should have mentioned earlier that 
the appeal was presented by Shri A. L. Halve on behalf of all the plaintiffs. 
“On January 4, 1954, an application was made to the Nagpur High. Court by 
Shri Halve -on behalf of the remaining appellants Gulabchand, Mangalchand 


. and Sampatlal stating thereih that Dulichand was dead and, therefore, his name 


þe struck’ of. . Shri Halve also made another application on March 17, 1954, 
stating that plaintiff No. 2 'Punamchand . was also dead and, therefore, his 
name should: be ‘struck -off.- Both, these applications were dealt with in the 
-of the Court and the Registrar by his orders dated February 3, 1954, 
and July. 21, 1954, ordered deletion of the names ot Dulichand and Punamchand 
reapectively. 
` The appeal came up for hearing before the chee on October 18, 1954, kod 
was heard on that date and on -subsequent dates, October 14,: 1964, and Octo- 
ber. 15, 1954, and the. judgment was delivered.on December 30, 1954.. This ` 
appeal: was also argued by Shri Halve on ‘behalf of all the appellanta. Tt was 
not pointed out by'him at the hearing that on-account of the death of Dulichand 


‘and continning minority of Sampatlal it was necessary to appoint a next friend 


of Sampatlal nor was it stated before the-Court by Shri Halve that he was not 
appearing for Sampatlal. The appeal proceeded on the footing that Shri Halve 
was arguing-the appeal for-all the appellants. The appeal was dismissed by 
the Nagpur High Court and the decres was signed by.Shri Halve on January 7, 
1955. On March 80, 1955, an application for-leave to appeal to the Supreme 
Court was made in the High Court by Gulabchand, Mangalchand and Sampat- 
lal. On this date Sampatlal had not, attained’ majority ‘and Gulabchand ‘in 
thea, proceedings. acted as his next friend: Sampatlal attained majority on 
February 11, 1956, and then nearly after two years Sampatlal has made this 
a under s. 151 of. the ae Procedure podn for the renoavmg of the 
ap 


- The contention of Shri Halve i is that the assinitnl of the appeal by tha High 


Court and the decree made thereunder are null and void. on account .of non- 


. appointment of a next friend of Sampatlal. According to Shri-Halve, it was 


obligatory on the Court under O. XXXII, r: 10(1), of-the Civil Procedure Code 
to have kept the appeal pending till the appointment of a next friend of Sam- 
patlal was made. The Court not having done so ita decision and the decree 
made are- nullity.: Reference.is-‘alao made by Sbri- Halve to the decisions in 
Venkatrav Raje Ghorpade v. Madhavrov Ramchandra,’ Krishnayya v. Raju,® 
Pulin Chandra v. Musaffdr> and Venkateswara y. Ravunni.* We find it diff- 
cult to accept Shri Halve’s contention. © - 

It-is indeed true that r. 10(1) of O: XXXII ‘provides that on retirement, 


‘removal or death of-the next friend of a minor, ‘further. ‘proceedings: shall be 


stayed until the appointment of a hext- friend in his place; but this rule, in ` 
the-casé-of- death of next friend, would be attracted only when the fact of the 
death of the next friend is brought-to the notice of the Court. -As stated above,. 
‘it was not brought to thé“notice of the Court, when the appeal came up before 
the Court on October 19;°1954,. by Shri Halve that Sampatlal was still a minor; 


that his néxt friend Dulichand was dead and that, therefore, ‘it wiis necessary 
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to get another person appointed as a next friend in his place. The facta stated 
above clearly indicate that Shri Halve well knew that the next friend of Sam- 
patlal was dead. In fact, he had even applied after the death of Dulichand, 
the next friend of -Sampatlal, not-only on behalf of Gulabchand and Mangal- 
chand but also on behalf of Sampatlal that Dulichand’s name -should be 
removed. It was not stated in that application also that Sampatial was then 
a minor and, therefore, it was necessary to get another person appointed as a 
next friend im place of Dulichand. Had Ghri Halve stated due Or in aay 
other manner brought to the notice of the Court that Sampatlal was a,minor 
on the date the appeal was heard, certainly the Court would have stayed the 
hearing of the appeal and awaited an application under O. XXXTI, r. 10(2) 
for appointment of a next friend for minor Sampatlal. It would be seen from 
the provisions of that sub-rule that, in the first instance, the pleader of the 
minor is expected to make such an application. 

We are not now concerned with the stay of the hearing of the appeal but 
with altogether a different question, and that question is whether the decree 
made in the appeal is a nullity. In our view there is a difference between a 
decree obtained against a minor without appointing a guardian for him and 
& decree made in a suit brought by a minor plaintiff, without he being repre- 
sented by a next friend. Provisions of O. XXI, r. (3), and 0O. XXXII, r. 11(2), 
of the Civil Procedure Code impose a duty on the ourt to make an order of 
appointment of a guardian for the minor defendant when the fact of his mino- 
rity becomes known to the Court. This duty has to be performed by the Court 
irrespective of any application for appointment of a guardian of the minor 
defendant. There is no such duty imposed.on the Court in a case of a minor 
' plaintiff. On the other hand it appears that it is expected of the pleader or 
of the person who institutes a proceeding on behalf of the minor to see that the 
name of the minor’s next friend is shown on the record; failure of which might 
render him liable in costs. The decree made in a suit against a minor defendant 
-without appointing a guardian for him may, therefore, on account of failure to 
perform an imperative statutory duty on. the part of the Court, amount as a 
. general rule to a nullity, but such would. not necessarily be the caso when a 
-Buit instituted. by or on behalt of a minor without mention of his next friend 
on record is decided by.a.Court. In our view, the provisions of O. XXXII, 
r. 2 make the position clear. Rule 2 of O. XXXII provides that where a suit 
is instituted by or on behalf of a minor without a next friend the defendant 
may apply to have the plaint taken off the file, with costs to be paid by the 
pleader or other person by whom it was presented. In the event the defendant 
fails to raise this objection and the suit proceeds and a decree is made that 
decree is not a ullity: see Kamalakshi v. Ramasami Cheti and ngeman Ý: 
Abdul Shakoor.® 

Sub-rule (2) of r. 5 of O. XXXII provides that every order made in a 
_suit or on any application before the Court in or by which a minor is in any 
way concerned or affected, without such minor being represented by a next 
friend or guardian for the suit, as the case may be, may be and, 
where the pleader of the party at whose instance such order was obtained knew, 
or might reasonably have known, the fact of. such minority, with costa to be 
paid by such pleader. True that this sub-rule does not in terms apply to a 
decree but applica to an order made i in.a suit either on an application or other- 
wise. In our opinion, there is no reason why the principle underlying this 
sub-rule should not be applicable even where a decree has been made in a suit 
by a minor plaintiff, without a next friend., The principle is that every order 
made in a suit either on an application or otherwise in the absence of an 
appointment of a next friend or guardian of a minor is not necessarily a nul- 
lity. Undoubtedly, it is in the discretion of the Court to discharge such an 
order when a proper case is made out but it is not obligatory on the Court to 
‘do so. In our view, aia it is not possible for us to hold that the mere 
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failure to get a next friend appointed for the then minor Sampatlal appellant 
after the death of Dulichand would render the judgment delivered by the 
Nagpur High Court and the decree made thereunder null and void. 
- It is well settled that the Courts should take care of the interests of the 
minors and we are well aware of the principle. We would not have hesitated 
to set aside this decree on a proper case being made out, but in the instant case, 
it is not even alleged in the application that the interests of Sampatlal have 
in any manner suffered or that prejudice has been caused to him on account 
of the absence of an order by the Court appointing a next friend of Sampatlal. 
As already stated, Sampatlal was at the material time a member of a joint 
Hindu family and it is admitted before us-that he is even now a member 
thereof. On the date of the hearing of the appeal, Gulabchand, being its eldest 
male member, was the Karta of the joint family and was his guardian. Gulab- 
chand was on record and was actually prosecuting the appeal. Another adult 
member of the family, Mangalchand, was also on record and was prosecuting 
the appeal. Shri-Halve was engaged as counsel to argue the appeal on behalf 
of all the appellants. Even Dulichand, when he was alive, had engaged 
Shri Halve to conduct the appeal not only on his own behalf but also on behalf 
of Sampatlal The appeal was argued by Shri Halve on behalf of all the 
appellants on record. It has not been stated in the application before us nor 
has it been argued before us that had there bean an appointment of a next 
friend of Sampatlal he would have engaged another counsel or that Shri Halve 
would have urged some other pointa than were urged by him im the appeal 
In fact, we find that subsequent to the decision of the appeal an application 
was made to’the Nagpur High Court for a certificate to enable the appellants 
to file an appeal to the Supreme Court and in that application Gulabchand 
was shown as the next friend of Sampatlal. In these facts and circumstances 
of the case we are satisfled that no prejudice at all has been caused to the 
minor Sampatlal on account of the absence of a formal order appointing a next 
friend for Sampatlal after the death of Dulichand. On the other hand, we 
are satisfied that his interests have been effectively represented and have been 
adequately safeguarded in this case by his guardian Gulabchand and the 
the counsel Shri Halve appearing in the case. The principle underlying a 
minor plaintiff heing represented by his next friend or vo of a 
guardian of a minor defendant is that a minor being incapable of taking ade- 
quate steps to safeguard his interests some adult person should guard his inte 
rests. This object has been fully achieved in this case.. Even in a case of a 
decree made against a minor defendant where it is found that the interests of 
a minor defendant have been adequately safeguarded by his guardian, though he 
was not formally appointed by the Court as his guardian, their Lordships of 
the Privy Council have refused to interfere with the decree made. In Mussam- 
Bibi Walian v. Banke Bekari Pershad Singh? their Lordships observed 
p. 189): : 
an “Their Lordships are unable to concur in the conclusion at which the learned judges 
arrived. The present plaintiffs were substantially sued in the former sutt, and the 
alleged fraud has been negattved. It appears to thefr Lordships that they were 
effectively represented in that sutt by their mother, and with the sanction of the Court: 
and for the reasons given by the First Court their Lordships attach no importance to 
the certificate of Durga Dutt There is nothing to suggest that thelr interests were not 
duly protected. The only defects which can be pointed out are that no formal ordér 
appointing the mother of the now plaintiffs to be their guardian ad litem 1s shewn to 
“have been drawn up; and that it is not definitely shewn ‘that any attempt was made to 
serve the summons in the formar suit upon the fofants personally, on a ee 
mother...” 
In our opinion, these: observations would equally apply. in the instant case. 
Here, the interests of minor Sampstlal are adequately safeguarded and effec- 
tively represented by his ds facto and de jure guardian Gulabchand who had 
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engaged Shri Halve as counsel and who had also been eee for the minor 
by his former next friend Dulichand. Shri Helve had not -stated before 
‘the Court that he had ceased to appear for Sampatlal. It can be safe 
ly assumed that he continued to represent the then minor Sampatlal 
because he was so instructed by Gulabchand. No case is therefore made out 
of any prejudice having been caused to the minor. On the other hand,-we 
feel that to allow such an application would be unjust to the respondents. It 
cannot be said that the decree is a nullity so far as the interests of Gulabchand 
and Mangalchand are concerned who were majors. But what has been asked 
for is setting aside of the entire decree on the ground that a next friend was 
not appointed for Sampatlal. In our opinion, it is not open to memes to 
ask such a relief. © ~ 
-Further, it was open to him to make an application for review if ‘at all there 
Was any substance in the contention raised by him and pray that the decree be 
set aside so far as his own interest war concerned in -the suit pro ` 
perty. Limitation. for a review application is. only 90 days. Admitted- 
ly two-years prior to this application Sampatlal had attained majority: No 
reason is given why a review application was not filed on the ground of an 
` alleged apparent mistake on the record; viz. non-representation of him by a 
next ‘friend. Tho Period prescribed for a review application has long since 
elapsed. 
Pi brings us to the decisions referred to us by Shri Halve in the course 
o argument. . 
i Tonka. Raje Ghorpade v. Madhavrav Ramchandra, in our opinion, has 
no relevance to the question raised. It relates to the validity or otherwise of 
the appaintment of the person who had instituted the suit as an agent on behalf 
of the plaintiff. : : 
‘Krishnayya.v. Raju is distinguishable on facts. In that case reopening of 
the decree was not asked for by the minor by way of an application under s. 151 
of the Civil Procedure Code, -but a regular suit was filed for setting aside the 
. previous decree passed against the minor in a. former suit. The case of the 
minor’ was that in the former suit to which he was a defendant a decree was 
passed against him by the trial Court. He then appealed through his guardian 
ad litem to the appellate Court. During the pendency of the appeal his 
guardian ad litem died.” No appointment of a guardian ad litem for the minor 
was thereafter made and the appeal was decided while he was unrepresented, _ 
and on this ground it was claimed that the decree made in the former suit 
against him was a nullity. The conterition raised by the minor failed in the 
trial Court. The minor took an appeal against the decree of the trial Court 
to the Subordinate Court and the contention of the minor succeeded. An appeal 
was taken against the decision of the Subordinate Court to the High Court by 
the opposite party and it was contended that the omission to get a pext friend 
appointed for the minors in the prior proceedings at the appellate stage was 
a mere irregularity. The argument advanced was founded on the difference 
between the appointment of a next friend of a minor plaintiff and the appoint- 
ment of a guardian ad litem for the minor defendant. It was contended that 
in’ the former proceedings in the trial Court there was a guardian ad litem 
appointed for the minors who were defendants. In appeal they were properly 
represented by that guardian. It is only during the pendency of the appeal 
arising out of the former suit that the guardian ad litem had died and no fresh 
appointment was made. This according to.the contention raised was on -the 
same footing as no appointment of a next friend of the plaintiff and was there- 
fore a mere irregularity. This contention, however, was negatived by the High 
Comes In negativing the contention Sadasiva Aiyar J. observed (p. 971): 
..It might also be conceded that minor defendants who are appellants stand in 
ada uc de ue or aan Ea e cai tee ts defendanta- 
appellants is, in some respects, in the position of the next friend of minor plaintiffs: 


e 
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Shapur}i Hormas} v. Monosseh Jacob.’ E ee oe ne EE ee 
poses: see Venkata Chandrasekhara Raz v. Alakarajamba Maharani, where it was held 
that the guardian ad litem for the defendant in the lower Court is alone entitled to appeal 
and nobody else could, on the analogy of the next friend of a plaintiff, prefer the appeal 
without a proper appointment of himself as guardian by the Court after the removal af 
the eriginal guardian ad litem. 

On the question we have now to consider, Hsriely whether a dorea parod be appeil 
against minor appellants (who were defendants) is valid without their having’ been 
legally represented, the above argument based on the difference in procedure in some 
Toaperts: Det weer, she okaes! of ‘mings PIANETA, miid defendants eens Dee 
of no help:” 

In our opinion, the decision ‘in this case would, ihevwians be of no avail to the 
applicant Sampatlal before us imasmuch as he was a plaintiff in the original 
Court and also an appellant before the Nagpur High Court in. appeal. 

Venkateswara v. Ravunni is also distinguishable on facts. The facts in that 
case were that a suit was jnstituted in 1905 on behalf of the minor by his next 
friend. Some time thereafter the next friend of the minor died. On October 
26, 1906, the Munsif declared that the suit.abated in consequence of the death 
of the next friend. ‘The minor on attaining majority moved the Munsif’s 
Court in 1912 to set aside the order of abatement. This application was reject- 
ed by the Munsif. He, therefore, instituted a regular suit claiming therein the 
game reliefs which were prayed for in the first. suit instituted by the next 
friend. This guit was dismissed on -the ground that the previous order of 
abatement of the suit had precluded him from claiming the same reliefs on the 
game cause of action. Against this- decision the matter came up before the 
High Court.and it was held by Seshagiri Aiyar J. that the order of abatement 
passed by the Munsif was erroneous as there was no authority in law to make 
an order of abatement on,the death of the next friend of the minor plaintiff. 
The fact of the death of the next friend of the-minor plaintiff was known to 
the Munsif. Provisions of O. r..10(1) came into play. It was, there- 
fore, held that the sujt was tenab t would be seen that the suit which was 
pending before the Munsif was not disposed of by the Munsif on merits; it in fact 
had not proceeded to trial at all. This decision, therefore, would be no autho- 
rity for the proposition contended ‘for, before ne that the decision given in a 
suit on merits is a nullity merely on the ground of absence of g formal order of 
appointment òf a next friend. 

Pulin Chandra v. Muzafar is similarly distinguishable on facts. The facta 
were that on béhalf of a minor a suit for enforcement of a mortgage was filed 
by his next friend. A preliminary decree was passed in the suit on December 
1, 1917, and the period of grace expired on June 1, 1918. In the meantime- 
the next friend of the minor plaintiff died and no steps were -taken thereafter 
by anybody to get a next friend appointed. The minor after attaining majo-` 
rity made an application for getting the preliminary decree made final. This 
application was within three years of his attaining majority but was beyond 
the period of limitation prestribed for making an application for a final decree 
and on this E of limitation the application made by him was dismiæed 
by the trial The matter came up before the High Court and the High 
Court held that in the peculiar circumstances of the case the article of the 
Limitation Act that governed the case was art.,181 of the Act and'the right 
to the decree-holder to make an application for a final decree would acerue to 
him on his attaining majority. This decision also, in our view, is not an 

. authority- for holding that the decree made without'a formal order in’a case 
where a minor was one of the plaintiffs or ap ppellants would be a nullity merely 
on the ground of failure to appoint a next dof the minor. 

In the result, therefore, in our Lem the application fails and is dis- 
pissed with. costa. - © - Application dismissed. 
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Before Mr. Justice S. T, Desai and Mr. Justice K. T. Desai. 
THE COMMISSIONER OF eis ata BOMBAY OITY I, BOMBAY 


EVANS MEDICAL SUPPLIES LIMITED.* P 

Indian Income-tar Act (XI of 1922), Sec. €2(1)—Indian company doing business of non- 
resident assessee company—Under terms of agreement between companies, Indian 
„company appointed sole agents of assessee company and Indian company not to buy 
products of any other company—Commuasion, advertising and propaganda allowances 
to be paid by assessee company to Indian company in the latter's territory—No dif- 
ference in rate at which goods sold by assessee company to Indian company or to an 
Indian constituent—Whether assesses company liable under s. 42(1) in respect of 
products supplied and shipped directly to Indian company by assessee company. 


The asscasee company which was registered in the United Kingdom was doing the 
business of manufacturing and selling pharmaceutical preparations and medicines. 
Prior to 1947 it had a brarich in India which used to sell its goods in the taxable terri- 
tories, but early in 1947 the business of the amessce company came to be carried on 
by an Indian company incorporated and- registered under the Indian law. An agree- 
' ment was arrived at between the two companies whereby inter alia it -was provided 
that the agseasee company ‘appointed the Indian company their sole authorised agents 
in India; that the assessee company would: allow the Indian company commission on 
ell goods supplied to the Indian company’s territory; that the asseasee company would 
grant the Indian company an advertising and propaganda allowance on its supplies, 
calculated at 20 per cent. on the nett invoice value after deduction of commissions on 
:. such supplies; that all- goods invoiced by- the azsessee company direct to the Indian 
. oompany would be charged at normal prices, a separate credit note to be sent to the 
. Indian company -for commission and advertising and propaganda allowance; that on 
- shipments made to customers in the Indian company’s territory, a credit note covering 
= commission and advertising allowance to be sent by the asessee company to the 
~- Indian company; that the asseasee company would charge the Indian company for 
supplies shipped direct to the Indian company at current export prices; ‘that the 
Indian company would undertake to effect an energetic advertising and propaganda 
campaign in connection with the products of the assessee company upto the extent 
of the total advertising allowances received by the Indian company from the asseasce 
~ company and that the Indian company would undertake not to buy or interest itself 
in any products other than those obtained from the assessee company. The Income- 
’ tax Department contended that there was a business connection in regard to all the 
dealings of the asseasce company in respect of the ‘sale of its products in the taxable 
territories and relied on s. 42 of the Indian Income-tax Act, 1922. The asseases com- 
pany did not dispute tts liability in respect of goods sold directly to its customers in 
India nor did tt raise any dispute in respect of goods invoiced by tt to the Indian 
company, but it raised a dispute in respect of products supplied’ and shipped directly 
to the Indian company, alleging that the sales made by the asseesee company which 
“had taken place outside the taxable territories were between principal and principal 
and as such there was no business connection in the taxable territories within the 
“meaning of s. 42(1) of the Act:— 
Held, that, in the circumstances of the cage, in regard to the goods in question there 
ee aetna cee i ene ee ere Ap 


Tau facts appear in the judgment, 
G. N. Joshi, with R. J Joshi, for the Commissioner of Income-tax. 
N. A. Palkhivala, for the assesses: 
8. T. -Dmsar E ‘This reference raises the SAER question of ‘business con- 
neotion.? Income which accrues to an assesgee directly or indirectly sirough 
*Deoided, October 27 ,1958. Inoome-tax Reference No. 27 of 1058. 
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any business connection in the taxable territories is under s. 42 deemed to be 
his income arising in the taxable territories. Business connection is an expres- 
sion which no Court has attempted to define. Tests have some times been 

and criteria have been discussed but none of them offer the desired 
solution and for the obvious reason that in the ultimate analysis the determi- - 
natibn of what is business connection must rest upon the facts of each particu- 
lar case. The question that we have to answer on this Reference is a mixed 
question of law and fact and we shall take the facts as found by the Tribunal. 
The asseasee is Evans Medical Supplies Ltd. a company registered in the 
United Kingdom. The assessment years are 1948-49 to 1951-52. The asseasse 
has been treated as ‘‘non-resident’’ in the taxable territories in, respect of 
each' of the four assessment years. Ita business is to manufacture and sell 
pharmaceutical preparations and medicines. Prior to 1947 it had a branch in 
India which used to sell ita goods in the taxable territories. Early in 1947 
The Evans Medical Supplies (India) Ltd. for brevity called ‘Indeo’—was in- 
corporated and registered under the Indian law. The Tribunal has found that 
the business which was formerly carried on by the assessee came to be carried 
on thereafter by the Indian company. An agreament was arrived at between 
the two companies and it is dated April 1, 1947. The terms of that agreement, 
which have particular relevance to this Reference, are as under: 

“(1) Evans (assessee) appoint Indco their sole authorised agents in India and Burma. 

(2) Evans will allow Indco commissions on all goods supplied to Indco’s territory 
as defined in,.. - 

(8)... 

(4) Evañs reserve to themselves the right to reduce the rate of commission on 
any goods which may be sold at special low prices for exceptional quantities or under 
special circumstances. .Such reduced rate of commission shall, however, never be leas 
than 14 per cent. except by mutual agreement 

(5) wee 

(6) Evans will grant Indeo an advertising and propaganda allowance on all sup- 
plies of Evans Medical Products and Evans Veterinary Speciality products supplied to 
Indeo’s territory and duly paid for, calculated at 20 per cent on the nett invoice value 
after deduction of commissions on such supplies. 

(7) All goods invoiced by Evans direct to Indco will be charged at normal prices, 
vix, Medical Products H List, a seperate credit note being sent to~Indco for commission 
and advertising and propaganda allowance. 

. (8) On shipments made to customers in Indco’s territory, a credit note covering 

and advertising allowance will be sant by Evans to Indeo. 

(D) oes, ‘ 

(10) Evans will charge Indco for supplies shipped direct to Indco at current export 
prices, viz. Evans Medical Products H List Evans Counter Adjuncts, H List minimum 
printed prices; Evans Pills, Tablets etc. H List Pink section, H List minimum printed 
prices; Evans Veterinary Products, € List, Green section, minimum printed prices less 
Pa S Druga at the lowest H List price appropriate to the quantity supplied. 
B an 
, (18) Indoo is authorised to appoint its own agents to represent Evans’ interests in 
the territory of Burma. i ; 

(14) Such appointments and terms thereof must, however, be submitted to Evans 


(18) Indeo undertakes to effect an energetic advertising and propaganda campaign 
in connection with Evans Medical Products and Evans Veterinary Speciality Products up 
to the extent of the total advertising allowances Indco received from Evans. 

(7)... : . Sa 

(18) Indco undertakes not to buy or interest in any products other than Hself those 
obtained from Evans.” + Be . l e. i 
Tt will be seen that under. the agreement the asseasge company was at liberty 
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`~ to sell’ goods directly to Indian customers and it could also do so through the 
Indian company. On all such sales, the Indian company got its commission 
as well as the advertisement and propaganda allowance, It pot commission 
as well as the advertisement and propaganda allowance in respect of all goods 
supplied to the Indian company directly under cl. 10 of the agreement; in 
respect of all the sales made to the Indian company by the assesses; in reSpect 
both of goods invoiced under cl. 7 by the assesses company direct to the Indian 
company as well as goods shipped direct to the Indian company under cl. 10 
as also goods sold by the agsessee directly to customers in India. The assessee 
did not -dispute its liability in respect of goods sold directly to its customers 
in India nor did it raise any dispute in respect of goods invoiced by it to the 
Indian company under cl. 7 of the agreement. It, however, raised a dispute in 
respect of products supplied and shipped directly to the Indian company 
under ‘cl. 10 of the agreement. It was common ground: before the Income-tax 
authorities that the sales in respect of products supplied and shipped directly 
to the Indian company under cal. 10 had taken place outside the taxable terri- 
tories. The objection raised by the asseasee company before the authorities 
was that the sales made by the assessee to the Indian company under cl. 10 of 
the agreement were between principal and principal and as such there was no 
business connection in the taxable territories within the meaning of:s, 42(1). 
The ground on which the objection was-based was that those sales had taken 
place outside the taxable territories. 

The Department, on the other hand, contended that there was a business 
connection in regard to all the dealings of the assessee company in respect of 
the sale of its products in the taxable territories and relied-on s. 42 of 
the Act. The Income-tax Officer as well as the Appellant Assistant Commis- 
sioner decided against the assessee company who carried the matter in appeal 
to the Tribunal. The Tribunal reached the conclusion that im respect of goods 
sold and supplied by the asseasee company to the Indian company directly, 
there was no business connection, anes it found that in respect of the 
other dealings between the assessee and the Indian company there was a business 
connection. The Revenue has now come before us on this reference and the 
question we are asked to determine is: 

“Whether there is any business connection in the taxable territories within the mean- 
ing of section 42(1) In regard to the goods sold outside the taxable territories by the 
Evans Medical Supplies Ltd., Liverpool, to Evans Medical Supplies (India) Ltd?” 

It has been argued before us by Mr. Joshi, learned counsel for the revenue, 
that on a proper reading of the agreement, the inference should have been that 
there was a business connection in respect of all goods invoiced by the asgessee 
company directly to the Indian company under cl. 7 of the agreement as also 
in respect of goods directly supplied and shipped by the assesses company to 
the Indian company. Reliance has been placed on a, number of clauses in the 
agreement and’ it is'urged that there was only one agreement between the 
parties which covered all the operations of the Indian company within the 
taxable territories. It has been said that cl. 10, which, according to the 
Tribunal, created a separate category of transactions or separate capacity in 
the Indian company was an integral part of the whole arrangement under 
which the Indian company wes' appointed the sole authorised agents of the 
assessee company, and it is added that the place where offer and . acceptance 
` took place or where the sales can be said to have taken place has no relevance 
in determining the principal question relating to business connection. ‘It has 
also been said that there was continuous activity between the assessee company 
and the Indian company. Now, this principle of the existence of continuous 
activity in dealings between an assessee and’ his business connection in the 
. taxable territories has no particular bearing onthe present case. The ques- 
tion before us is not whether business connection envisages a single transaction 
- or requires continuous activity of dealings ‘between an assessee and his busi- 
ness connection in the taxable territories. It is also’urged that there was no | 
“restriction on the price which the Indian company could charge in respect of 
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goods invoiced by the assesses directly to the Indian company or products 
supplied by the assesses and shipped directly to. the Indian company under 
cl. 10. Reliance is also placed by learned counsel on cl. 18 of the agreement, 
whereby the Indian company is prohibited from dealing with products of any 
other merchants. ' P : 

Om the other hand, it-has-been argued by Mr. Palkhivala that the findings 
of fact recorded by the Tribunal on certain points are in favour of the agsessee. 
It will be necessary for us to ascertain what those findings are. Undoubtedly, 
as we have already said, we shall be deciding the matter solely on the findings 
recorded by the Tribunal. We put it to learned counsel that there was a clear 
finding recorded by the Tribunal that there was no difference in the rate at 
which goods were sold by the English company to the Indian company or to 
an Indian constituent. Mr. Palkhivala said that that was what the Tribunal 
had done. We put it to learned counsel that it was clear from the relevant 
terms of the agreement that commission as well as advertisement and propa- 
ganda allowance. was to be paid by the agsessee to the Indian company in respect 
of all its products whether under cl. 7 or el. 10 or sold directly by it to any 
other merchant in India. The ‘answer of learned counsel was that that may 
be so under the agreement but. there was no finding that the sales in question 
were under the ent between the parties. This was an extreme argument. 
It was nowhere the case of the asseesee that the dealings between the parties 
were de hors the agreement between them. It is for the first time that we 
hear that those sales could have been outside the scope of the agreement bet- 
‘wean the parties. In fairness to Mr: Palkhivala we must add that he stated 
that he was not in a position to say that those sales were not under the agree- 
ment. It.is next submitted by Mr. Palkhivala that the Tribunal was right in 
taking the view that there were two capacities in which the Indian company 
carried on its operations. It is said that there was nothing in law to prevent - 
the. Indian company to purchase goods directly on its own account from the 
agaessoe. We agrees that there was nothing to. prevent the Indian company 
from purchasing goods directly from the asseasee, but that is not the question 
before us. The question before us is-what was the nature of the dealings bet- 
ween the parties ;. what were the incidents; what was the effect in law of those 
dealings in the context of Income:tax law! What we have to determine is: 
Was there or was there not any business connection between the arseasee and 
the Indian company. j a 38 4 S 

Now, the contention of the Revenue must succeed if it is able-to show that 
the income attributable to sale of goods by the assessee company to the 
Indian company accrued to it or arose directly or indirectly through a busi- 
ness connection. It is well-settled law that the reesion ‘‘business connec- 
tion”? is different from, though undoubtedly ed to, the expresion 
“busines” as defined in the Act. What is insisted by the language of the 
section is that there should be (i) a business in India (ii) a connection between 
the assessee and that business; and (iii) the assesses must have directly, or 
indirectly earned income by virtue.of or through that connection. It is not 
necessary that the profit or gain should directly flow from the business con- 
nection. It is to be deemed. to be the income. of the assessee, who may well be 
a non-residént, even if it has arisen indirectly through the business connection 
in the taxable territories. ©. ` . 7 ke : 

Business connection is an- expression of wide and indefinite import and the 
Legislature has avoided any attempt at definition of the same for it seams ex- 
tremely diffidult, if not impossible, to expect a definition exclusive or inclusive 
which will aptly meet with every mode or method of business dealings and not 
fail in some circumstances, Actions of business men are so diverse and infinite 
that any attempt at a comprehensive meaning would fail to serve ita own pur- 
pose. The only safe guide, therefore, seems to us to be that it should be 
gathered from the context in which the expression finds -place in the Act itself 
- and the object of the Legislature in laying down this fiction of law—albeit to 
’ be gathered from the language of the enactment itself—whereby putative in- 


ka 
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come is to be treated as if it had acerued or arisen in the taxable territories. 

The decided cases are no more than illustrative of the instances of business 
connection. It has been held inter alia that where the element of agency is 
shown to exist, the business connection would readily be established. On the 
other hand, the mere fact that the goods of a non-resident find way in_the 
Indian market being sold directly to one or few selected merchants or through 
brokers in the taxable territories, cannot result in business connection of :the 
nature contemplated by the section. These are cases which clearly on 
each side of the line of demarcation where a business connection must be said 
to have resulted. Difficulty arises where cases of this type lie close to border 
line and do not fall within any of the categories of business connection such as 
agency or instrumentality of a subsidiary company or a branch of the non- 
resident trader. 

Now, in a case of the nature before us where there is no suggestion that there 
js a modus operands which is an ingenious. device or circuitous process deli- 
berately adopted to avoid tax, we would be rather alow in holding that the 
non-resident trader has brought himself within the operation of the rule. But 
in the case before us we have elements and factors the importance of: which 
cannot be ignored or minimised. The Tribunal has observed: 


Obviously harie ngard to the dermis tithe agreement Gated 141007, there ipa 


It is of importance to notice in this context cls. 7 and 10 of the agreement. 
Clause 7 read in its proper context evidently refers to goods invoiced by the 
asseasse directly to the Indian company but.it is of considerable importance 
and significance to note that the price which the asseasee is to get is what is 
mentioned in the invoice and nothing more. What the Indian company 
charges thereafter is not the concern of the assessee. Clause 10, as we have 
already mentioned, relates to products supplied by the asgeasee and shipped 
directly to the Indian company. The price to, be charged is the current ex- 
port price. Mr. Palkhivala sought to make a point relying on the wording of 
els. 7 and 10, that there was some difference in the matter of the price charged 
by the assesses to the Indian company under cls. 7 and 10. The finding of 
the Tribunal clearly negatives that contention. The Tribunal has in terms 
fdund—that must have been on the entire evidence before the Tribunal—that 
the rate at which the asseasee sold the goods to the Indian company or to its 
Indian constituents was the same, and if Mr. Palkhivala’s contention were 
correct, that finding could not have been recorded. In any way that finding 
has not been challenged in this case. The conclusion of the Tribunal that no 
business connection can be said to have resulted rests principally on the pur- ` 
chases made by the Indian company of the products of the asasasee at its own 
risk and its right to sell them as any other merchant would do. It will be 
‘geen that the Tribunal has drawn a distinction between two separate capacities 
or categories of business activities of the Indian company. In our judgment 
the approach of the Tribunal was erroneous. It should have first viewed the 
- matter with the nature of the relevant activities and operations of the asseasee 
ag the starting point of enquiry rather than from the other end of the matter, 
i mover the Ta aspect of the matter-may overlap and be common to both. 
Tribunal has overlooked one vital factor and a crucial aspect of 
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the case which, when considered in the whole setting, carries the nature of the 
. relationship clearly beyond.the line of demarcation where business connection 
must be said to exist. Here is the case—taking all the facta as- have been 
found by the Tribunal—of a business which was once carried on by the 
asseasce company which camé to be carried on by the Indian company in 1947 
in the capacity of ‘‘the sole authorised agents of the assesses company’’. The 
agseasee company sells goods to customers in India either directly or through 
the Indian company and in respect of all those sales the Indian company gets 
commission as well as advertisement and propaganda allowance. When the | 
agseasse company sells goods to the Indian company under cl. 10, there is no 
difference in the rate, for they are sold at the same price. As found by the 
Tribunal the commission that the Indian company gets on sales made to another 
merchant in India comes to the Indian company even in respect of such direct 
sales in the form of reduction in the price charged to it. So that in respect 
of all the goods of the asséssee company that find way in the Indian market, 
there is the same price received by the assesses company. In this context we 
may as well refer to cl. 2 which states that the assesses company will allow 
commissions on all goods supplied to Indeo’s territory. It is a blanket clause 
applicable to all the goods supplied or sold by the asseæee company in Indco’s 
territory no matter ugh what instrumentality. and in what manner. It is 
stated in eL 6 that the advertisement and, propaganda allowance of 20 per 
cent. is to be paid by the assesses company to the Indian company in respect 
of all its products which find’ way in-the Indian market no matter in what 
manner or mode those goods were sold or supplied. We need not examine all 
the terms of the agreement some of which raise points which are of minor 
importance, though thoge clauses also read along with the other clauses would 
lend some support to the case of the Revenue. The Indian company as 
required by cl. 16 undertook to effect the entire advertisement and propaganda 
compaign in connection with the products of the asseasee in the taxable territo- 
ries and it is of significance to note that the Indian company was bound to spend 
the whole amount calouldted at .20 per cent. of the net invoice value paid to it 
of the fact that that amount was paid in respect of sales made by 
the assesses company under cl. 7 or cL 10 of the agreement. Then comes cl. 18 
of the agreement, which, when considered in the light of the whole arrange- 
ment and the nature of dealings between the asseasee company and the Indian 
company, definitely carries the matter in the region of business connection and 
sade lies ed so when the matter is viewed—as indeed in our ju ent it must 
viewed—from the nature of the activities and operations of the assesses. 
The assessee has the Indian company as ita sole authorised agent in India. 
In respect of the goods supplied by it to the Indian .company’s territories 
directly or through the Indian company or directly to the Indian merchants, 
it allows stipulated commission. In addition to that, im respect of such goods, 
it gives the Indian company advertisement and propaganda allowance. The 
Indian company, as we have already pointed out, is under an obligation to 
spend the whole of that allowance including that paid in respect of goods 
directly sold to it. Lastly the Indian company is under an obligation not to 
buy or even interest itself in any products other than those obtained from the 
asseasee company. This last mentioned obligation raises a crucial considera- 
tion which the Tribunal has wholly failed to appreciate. Quod the asseasee it 
has by agreement become the instrument or channel in the taxable territories 
designated as ‘‘sole authorised agents’’ of the assessea and can only 
deal in the products of the asseszee company. In such a case having regard 
to the other terms of the agreement, no distinction can be drawn such as the 
Tribunal has done in the matter of products sold to the Indian company and no 
stres can be laid on ‘‘the two capacities of the Indian agents”. We do not 
agree that there was any confusion in the matter when the Department taxed 
the asseasee also in respect of ita sales. The profits that accrue or arise to the 
non-resident and are assessed in a case of this type would have at least in- 
directly flowed from the employment of the same channel or the same 
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APPELLATE CIVIL. 





Before Mr. Justice Mudholkar. l 


ASSUDOMAL M. RAISINGHANI v. MANSINGH CHUHERMAL.* 

Presidenty Small Cause Courts Act (XV of 1882), Sec. 7T4—Application, to sue as pauper 
before Court of Small Causes granted and application registered -as suit—Whether 
such application itself becomes plaint in case—Ctvil Procedure Code (Act V of 1908), 
O. XXXII, r. 8. 


Section 74 of the Presidency Small Cause Courts Act, 1882, contemplates a single 
document which, besides containing a prayer for being allowed to sue as a poor 
person, also contains a statement of the claim. Therefore, where an application to 
sue. as a pauper before the Court of Small Causes is granted and the application is 
registered as a suit, such application itself becomes the plaint in the case. 


Tue facts appear in the judgment. 


Assudomal M. Raisinghané (the petitioner), im person. 
‘H. C. Bhagat, for the opponents. 


MUDHOLKAR J. This is an application for revision of an order made by the 
Small Cause Court, Bombay, dismissing the applicant’s suit on the ground that 
there is no plaint. 

The applicant sought leave to sue as. a pauper before the Court of Small 
Causes. The claim made by him against the opponents is for Rs. 3,000 or so. 
His application for leave to sue as a pauper was enquired into. by the Deputy 
Registrar. The Deputy Registrar allowed the application and granted him 
leave to sue as a pauper. Thereupon the application was registered as a suit. 
During the pendency of the matter before the Small Cause Court, the applicant 
made an application Ei amendment of the plaint with a view to show that the 
claim was within time. This application was taken up by mip learned Judge 
on Jyly‘ 19, 1957, when he passed the following order :— 

“Tt tg obvious that there, is no plaint in this case. Ths Ingots wen ee 
peris has been treated as a plaint and’ there is no application even till now to amend 
the sald application in such a manner as to convert it into a plaint. In these circum- 
stances, there being no plaint, the sult must be dismissed.. 

Order XXXII, r. 8, Civil Procedure Code, provides that where an applica- 
tion to sue as a pauper is granted, that application itself is to be registered as 
a plaint. That is clearly. because the Civil Procedure Code requires that an 
application to sue as a pauper should contain all the particulars which are re- 
quired in a plaint. It is true that this provision is not applicable to proceed- 
ings in the Presidency Small Cause Court. The matter there is governed by 
ss. 4] and 74 of the Presidency Small Cause Courts Act. Section 74 of that 
Act provides that the Small Cause Court may, whenever it thinks fit, receive 
and register suits instituted by poor persons without payment of Court-fees. 
It thus contemplates a ae document which, besides containing a prayer 
for being allowed to sue as a poor person, also contains a statement of the 
claim. No provision has been brought to my notice which requires that a pau- 
per has to file two documents: (1) an application for leave to sue as a pauper, 
and (2) a plaint. : Now, the language of s. 74 itself makes it clear that only one 
document is contemplated. Tt may. be that in some respects the document filed in 
this case is deficient. But that is entirely a different matter. After the Deputy 
Registrar. granted leave to-the applicant to sue as a pauper and after the suit 
was ordered’ to be registered, it could not be said that there was no plaint. 
The only,document before the Court was the application initially made by the 

‘applicant, and after leave was granted to him to sue as a pauper and the regis- 


*Decided, November 3,.1958. Civil Revision , in Peuper Suit No. 1604/8556 of 
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tration of the suit was ordered, that document became the plaint in the case. 
Therefore, the learned Judge was not right in saying that there was no plaint. 
Mr. Bhagat who appears for the opponents says that it is the practice in the 
Small Cause Court to require two documents to be filed. That may be so. But 
it does not appear that there is any basis in the Act for that practice. Indeed, 
the object in establishing Courts of Small Causes was to devise a summary pro- 
cedure for dealing with a suit. Where in a regular suit only one document 
is contemplated, it cannot be said that the Legislature wanted two documents 
to be filed in the Court of Small Causes. The application for amendment has 
not been considered. by the learned Judge on the merits. He will have to do 
80 DOW. 

For theas reasons I allow this application with costs and direct the learned 
Judge to consider the application for amendment of the plaint on merits and 
proceed with the suit further according to law. The Rule is made absolute. 


Application allowed. 


CRIMINAL REVISION. 


Before Mr. Justice Mudholkar. 


VISHNOO RAMOHANDRA v. THE STATE.” 


Bombay Police Act (Bom. XXII of 1951), Secs. 57, 157, 142—City of Bombay Police Act 
(Bom. IV of 1902), Sec. 27—Accused convicted under ss. 318 & 114 of Indian Penal 
Code in 1949—Order of externment made by Deputy Commissioner of Police against 
accused under s. 57 of Act XZT of 1951—Validity of order. 


Before an order can be made under s. 57 of the Bombay Police Act, 1951, the per- 
son against whom the order is to be made must be convicted of an offence under 
Chapter XU, XVI or XVII of the Indian Penal Code, 1860, after the coming into force 
of s. 57 of the Act. 


Tre facts appear in the judgment. 


G. P. Kim and Mrs. K. Pradhan, for the petitioner. 
V. T. Gambhirwala, Assistant Government Pleader, for the State. 


MoupnoiKxar J. The petitioner has been convicted by the Presidency Magis- 
trate, Second Court, Mazagaon, under s. 142 of Act XXTI of 1951 and sentenced 
to undergo rigorous imprisonment for six months. 

It is common ground that the petitioner was convicted for an offence under 
g. 818 read with s. 114, Indian Penal Code, by the Presidency Magistrate, 18th 
Court, Bombay, on November 16, 1949, and sentenced to undergo rigorous impri- 
sonment for one month. On October 15, 1967, the Deputy Commissioner of Police, 
Crime Branch, C.I.D., Greater Bombay, made an order under s. 57 of .the 
Bombay Police Act, externing the petitioner. At that time the petitioner was 
-facing a prosecution under s. 411, Indian Penal Code, or in the alternative 
under s. 124 of the Bombay Police Act. The externment order was, therefore, 
not executed on the petitioner and he was allowed to stay on within the limits 
of Greater Bombay. On July 10, 1958, the criminal case came to an end and 
the petitioner was acquitted. Immediately thereafter, he was taken by a 
police constable to Mumbra railway station and left there. According to the 
prosecution, the pinne, instead of staying out of Greater Bombay, came 
into the city in breach of the aforesaid order and was arrested by a police 
constable near Pydhonie. The petitioner, on the other hand, contends that 


*Deoided, November 36, 1958. Criminal Re- by A. A. Shellim, Magistrate, II 
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though he was originally taken by a police constable to Mumbra, he was for- 
cibly brought by him to Byculla and from there he was forced to go to Pydho- 
nie. The learned Magistrate did not, accept the version of the petitioner and 
convicted and sentenced him as already stated. 

On behalf of the petitioner Mr. Kini has raised three points. The first~point 
is that the Deputy Commissioner of Police did not apply his mind to the facta 
of the case before making the order of externment. The second point is that 
s. 57 of the Bombay Police Act is prospective in application, and that before 
an order could be made thereunder, it had to be established that the person 
against whom the order is made had been convicted of an offence falling under 
Chap. XU, XVI or XVII of the Indian Penal Code subsequent to the coming 
into force of the Act. The third ground is that the belief entertained by the 
Deputy Commissioner that the petitioner was likely to engage himself in the 
commission of an offence similar to that for which he was convicted was based 
on the fact that the petitioner was facing a prosecution before the Magistrate 
in Bombay, and that since the petitioner was ultimately acquitted in the case 
against him, the foundation for making the order had disappeared. 

It is not necessary for me to deal with the first and the third points because, 
in my opinion, the second point is a good one and must succeed. Now, the rele- 
vant portion of section 57 of the Bombay Police Act, 1951, is as follows:— 

“If a person has been convicted— 

(a) of an offence under Chapter XI, XVI or XVII of the Indian Penal Code,... 

the Commissioner, the District Magistrate or the Sub-Divisional Magistrate specially 
empowered by the State Government in this behalf, if he has reason to belleve that 
such person is likely again to engage himself in the commission of an offence similar to 
that for which he was convicted, may direct such person to remove himself outside the 
area within the local limits of his jurisdiction by such route and within such time as 
the said officer may prescribe and not to enter or return to the area from which he 
was directed to remove himself.” 
It has to be noted that the Legislature has used the present participle ‘‘has 
bean’’ and not the past participle. It must, therefore, be inferred that s. 57 
was intended to be utilised where a person was convicted subsequent to the 
coming into force of that section. Indeed, this section being a penal section, 
the presumption would be that it would not penalise anything that had taken 
place prior to its coming into foree. Mr. Gambhirwala, the learned Assistant 
Government Pleader, however, said that s. 57 merely reproduced the provisions 
of a. 27 of the City of Bombay Police Act, 1902, and that any liability incurred 
by a person under that section is preserved by s. 157 of the Bombay Police 
Act, 1951. It seems to me, however, that this argument does not help the pro- 
secution. The relevant portion of s. 27 of the City of Bombay Police Act, 1902, 
is as follows :— 

“(1) Whenever tt shall appear to the Commissioner of Police 

(a) That the movements or acts of any person in the Greater Bombay are causing 
or calculated to cause alarm, danger or harm to person ar property, or that there are 
reasonable grounds for believing that such person is engaged or is about to be engaged 
in the commission of an offence involving force or violence, or an offence punishable 
under Chapters XII, XVI or XVII of the Indian Penal Code, or in the abetment of any 
such offence, and when in the opinion of the Commissioner witnesses are not willing to 
come forward to give evidence in public against such person by reason of apprehension 
on their part as regards the safety of their person or property;” 

Now, this provision does not make any reference to the conviction of a person 
for an offence under Chaps. XII, XVI or XVII of the Indian Penal Code, 
whereas s. 57(a) of the present Act does. If a person is convicted subsequent 
to the co into force of the Bombay Police Act, 1951, for an offence under 
Chaps. XT, or XVII of the Indian Penal Code, any of the authorities 
named in that section would be competent to make an order of externment 
against that person provided the authority is satisfied that that person was 
again likely to engage himself in the commission of an offence similar to the 
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one in respect of which he was convicted. Under s. 27(1) (a) of the Act of 1902, 
a person who has been convicted of an offence under Chaps. XII, XVI or XVI 
was not rendered liable for being proceeded against under that section. No 
doubt, the Commissioner of Police, who alone was authorised to make an order 

under that section, could make an order of externment against a person if there 
' were reasonable grounds for believing that such person was engaging or was like- 
ly to engage in the commission of an offence involving force or violence or of 
an offence punishable under Chaps. XII, XVI or XVI of the Indian Penal 
Code. But the belief has to be entertained by the Commissioner of Police at 
-the time of the making of the order. No belief of this kind was entertained by 
the Commissioner of Police with regard to the petitioner in the year 1949 when 
the petitioner was convicted of an offence falling under Ch. XVI of the Penal 
Code, or at any time prior to the coming into force of s. 57 of the present Police 
Act; and, therefore, no order could have been made against the petitioner under 
s. 27 of the now repealed Police Act of 1902. Since no liability was incurred by 
the petitioner under the repealed Act, 8. 57 of the present Act affords no assist- 
ance to the. prosecution. 

Now, before an order of externment is made under s. 57, one of the conditions 
precedent which are set out in cls. (a), (b) and (c) of that section has to be 
fulfilled. There is no suggestion that cls. (b) and (c) have any application to 
the present case. Reliance was placed only upon cl. (a), which requires that a 
person against wham the order is to be made has been convicted of an offence 
under Chaps. XII, XVI or XVII, Indian Penal Code. As already stated, such 
a conviction should have been made after the coming into force of s. 57. A con- 
viction made prior to that time is of no avail. 

Upon this view, I allow this application in revision, set aside the order of 
conviction and sentence passed against the petitioner, and direct that the peti- 
tioner, who is in jail, shall be set at liberty. The rule is made absolute. 


Rule mads absolute: Oonviction and sentence set aside. 





ned 


APPELLATE CIVIL. 


Before Mr. Justice Gokhale and Mr. Justice Patel. 


SUDHIR LAXMAN HENDRE v. SHRIPAT AMRIT DANGE.* 
Representation of the People Act (XLIII of 1951), Secs. 123(4), 100—False statement of fact 
in relation to conduct of a candidate when constitutes ‘corrupt practice’ under s. 123(4) 
—Adverse criticism in relation to political views, position, reputation or action of 
candidate whether comes within mischief of section—True nature of statement how 
to be ascertained—Legal aspect of agency tn elections. 


In order to come within the ambit of the term ‘corrupt practice’ under s. 123(4) of 
the Representation of the People Act, 1951, there must be a false statement of fact 
by a candidate or his agent which is made in relation to the personal character or 
conduct of any other candidate. Adverse criticism, however severe, however undigni- 
fied or ill-mannered, however regrettable it might be in the interests of purity and 
decency of public life, m relation to the political views, position, reputation or action 
of a candidate, will not bring it within the mischief of the statute. The Court in 
such matters cannot judge these statements in the light of their decency or desirability 
in so far as they are political statements not calculated to attack the personal cha- 
racter or conduct of any. rival candidate. What is objectionable is a false statement 
of fact, and not a false statement of opinion however unfounded or however unjusti- 
fled. It is only when the person beneath the politician is sought to be assailed and 
his honour, integrity and veracity are challenged and such, a statement is false that 

*Deoided, October 10/11, 1958. First Appeal bunal, at Nagpur, in Election Petition No. 487 
No. 204 of 1958, from the decision of K.T. of 1957. e 
Mangalmurti, Member of the Election Tri- 1 P 
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it can be said that a false statement of fect about his personal character and conduc 
is made; and once ft is established that'such a statement was made, the question 
whether there was malice or not is immaterial. In ascertaining the true nature of 


verify the truth or otherwise of the statement challenged. - 

The North Louth Case’, The Borough of Sunderland Case’, The Cockermouth Divi- 
sion Case’, Ellis v. The National Union of Conservative etc.', Bayley v. Edmunds’ and 
Davies v. Ward’, referred to. 

The correct legal position regarding agency in elections is that the relation is aot 
the common law one of principal and agent, but the candidate may be responsible for 
the acts of one acting on his behalf, though such acts are beyond the scope of the 
authority given, or in violation of express injunction. 

The Boston Case’, referred to. 

EE E T LEE & Gace dees as kx dpe anata 
as really not independent but as being supported by other perties.or prominent per- — 
sons of other parties will not amount to an attack on his personal character. 

Syed Hifazat AH v. Mr. Mohammad Asghar’, referred to. 


Onz S. L. Hendre (petitioner) was a candidate for election to the House of 
the People from the Bombay City Central Constituency in the general elections 
which took place in 1957. In this constituency there were two seats and one 
of the seats was reserved for the scheduled castes. Including the petitioner, - 
there were in all 7 candidates of whom one of the candidates Awati represent- 
ing the Ram Rajya Parishad retired from the contegt. The other candidates 
were S. A. Dange representing the Communist Party, G. K. Manay represent- 
ing thé Republican Party, Q. D. Ambekar and N. S. Kajrolkar, who stood on 
the Congress ticket, while N. B. Parulekar and 8. L. Hendre (petitioner), stood 
as independent candidates. The voting took place on March 11, 1967, but as 
some irregularity waa discovered at one of the polling stations in connection 
with the placing of ballot boxes of the independent candidates, the Election 
Commission passed an order directing a repoll in that particular station which 
` took place on March 21, 1957. As a result of the counting of votes, Dange 
and Manay were declared as successful candidates and they secured 8,28,526 
ane ee votes respectively. Thè two Congress candidates G. D. Ambekar 

8. Kajrolkar secured 1,87,941 and 2,09,769 votes respectively. The 
vie gee in favour of N. B. Parulekar were 15,881 and those recorded 
in favour of the petitioner were 15,440. -` 

The present petition was filled by the ‘petitioner on May 1, 1957, in which he 
challenged: the validity of the election on a number of grounds. The principal 
objections’ raised by the petitioner to the election were that the ballot boxes 
bearing the name and symbol of the petitioner were kept late, after 11-30 am, 
on March 11, 1957, at a number of polling stations and a repoll was ordered 
only at the polling station situated at the Victoria Memorial School for the 
Blind, 73; Tardeo Road; that the Returning Officer was in error in starting _ 
the counting’ of votes on March 14, 1957, though a repoll was ordered in res- 
pect of the polling station at Tardeo; that the Election Commission should have 
ordered a fresh election or at any rate a repoll in all the 58 stations where -the 
ballot boxes of the petitioner came to be kept” late; that -respondents Nos. 1 
and 2, i.e., Darige and Mapay, along with P. K. Atre, who acted on behalf of 
these ‘candidates, indulged in a deliberately misleading propaganda through 
written and spoken statements’appealing to the voters to refrain from voting 
for the petitioner on the aia that he was a bogus candidate and did not 


1 (1911) 6 O'M. & H. 108._ : - _ 6 -Thmes, January 18, 1910. 
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believe in the cause of Samyukta Maharashtra and was put up as a candidate 
by Mr. Y. B. Chavan, Chief Minister, Bombay State, and Mr. S. K. Patil, Presi- 
dent of the Bombay Provincial Congress Committee and it was asserted that this 
propaganda was false to the knowledge of the respondents and Atre and they had 
no reagon to believe it to be true and this propaganda prejudiced the chances 
of the petitioner’ s election and created a doubt about the genuineness of the 
petitioner’s candidature and also reflected on the personal character and con- 
duct of the petitioner and amounted to corrupt practice within the meaning of 
s. 128(4) of the Representation of the People Act, 1951; that propaganda was 
carried on in the Maratha paper owned by Atre which amounted to undue in- 
fluence within the meaning of s. 128(2) of the Act; that respondents Nos. 1 
and 2 supported by Atre and their election agents, canvassers, employees and 
supporters, indulged in intimidation and wholesale terrorisation and threats of 
physical violence, social ostracism, spiritual censure and divine displeasure 
against certain persons who were canvassing for the petitioner and other can- 
didates who were collaborating with the petitioner and as such there was undue 
influence on a large scale practised throughout the constituency; that certain 
photographs came to be published in the Maratha, a daily newspaper edited 
by P. K. Atre,on March 11, 1957, and posters were issued on behalf of the Com- 
munist Party which made an appeal to the electors asking them to vote on 
grounds of community alone and as such came within the mischief of s. 128(3) 
of the Act; that Awati, the candidate put up by the Ram Rajya Parishad was 
given some ’ gratification inducing him to retire from the contest, and, therefore, 
-that amounted to a corrupt practice under s. 123(1) read with the Explanation 
to that section and that the petitioner having stood as a candidate and exercised 
his electoral right as such had also the right to carry on freely without any 
interference his election éampaign and this right of the petitioner was seriously 
interfered with and on that account there was undue influence practised in 
the election so as to amount to a corrupt practice under s. 123(2) of the Act. 
Thess objections on which a good deal of evidence was led were negatived by 
the Hlection Tribunal which consequently dismissed the petition filed by the 
petitioner. The petitioner appealed under s. 116A of the Act. 


8. W. Dhabe, for the appellant. 

A. 8. R. Chari, with F. D. Mengde and L. R. Chari, for respondent No. 1. 
Y. K. Pas, for respondent No. 5. 

P. P. Tajane and N. M. Kamble, for respondent No. 2. 


Goxnate J. [His Lordship after stating the facts of the case proceeded.) 
In connection with the order of the Hlection Commissioner ordering a repoll 

confined to one polling station, the argument of Mr. Dhabe is that such an 
action is not warranted by the provisions of the Representation of the People 
Act. According to Mr. Dhabe, in view of the defect that was brought to the 
notice of the polling officer as well as the returning officer and to the Election 
Commission the entire election to the parliamentary seats in this constituency 
should have been set aside and a fresh election held. Under s. 57 of the Act, 
provision is made for the adjournment of poll at an election in certain emer- 
gencies. It is not disputed that s. 57 would not apply to the facta of this case. 
Section 58 provides for a fresh poll being taken and it runs as follows: ` 

“(1) If at any election, any ballot-box used at a polling station or at a place fixed 
for the poll is unlawfully taken out of the custody of the prealding officer or the return- 
ing officer, or is in any way tampered with, or is accidentally or intentionally destroyed, 
lost or damaged, and the returning officer is satisfled that in consequence thereof the 
result of the poll at that polling station or place cannot be ascertained, he shall— 

(a) declare the polling at that polling station or place to be vold; 

(b) EPOE Mo sees pea o Eia een, Commbene eet to she anaron 
authority; 

(c) Wii the “oedvigua’ approval GF iho Biocon Comiso, appiini a Gay. and fix . 
the hours for taking a fresh poll at the polling station or place; and 
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~- (d) notify the day so appointed and tho hours so fired by him in such manner as 
the Election Commission may direct. 

(2) The ieuvistons’ of tile Act anid oP any Tila vor ordo made Miroda all 
apply to every such fresh poll as they apply to the original poll” 


It aannot be denied that the failure of the polling officer to keep the ballot 
boxes of the petitioner at the polling station would not be in terms covered 
by this section. It is only when a ballot box of any candidate is unlawfully 
taken out of the custody of the presiding officer or is in any way tampered with 
or is accidentally or intentionally destroyed or lost or damaged and the return- 
ing officer is satisfied that in consequence thereof the result of the poll at that 
polling station cannot be ascertained, then a fresh poll may be taken under 
s. 58 after declaring the polling at that polling station to be void and with the 
previous approval of the Election Commission. But it does seem that even 
where there is a more serious interference with the ballot box of a candidate 
a fresh poll can be ordered only for that particular polling station where the 
ballot box is found to have been tampered with or destroyed. The Election 
Tribunal was of the view that the principle of this section could be applied 
im the present case where on account of the wrong information given to the 
polling officer the ballot boxes in the names of the two candidates were not 
kept till 11-80 a.m. at the polling booth and, therefore, the order of the Election 
Commision would be justified on the principles of-equity, fair play and natu- 
ral justice. There is undoubtedly a good deal to be said in favour of this 
view. Mr. Ohari, learned counsel appearing on behalf of the respondents, also 
relied on art. 824(1) of the Constitution in support of the action of the Hlec- 
tion Commission. Under that article, 

“The superintendence, direction and control of the preparation of the electoral rolls 
for, and the conduct of, all elections to Parliament and to the Legislature of every State 
and of elections to the offices of President and Vice-President held under this Consti- 
tution, including the appointment of election tribunals for the decision of doubts and 
disputes arising out of or in connection with elections to Parliament and to the Legis- 
latures of States shall be vested in a Commission (referred to in this Constitution as 
the Election Commiasion).” 


Undoubtedly under this article, the Constitution has created an Election Com- 
mission for the superintendence, direction and control and conduct of all elec- 
tions to Parliament and the State Legislatures. But the Election Commission 
must act within the terms of the statute which Parliament may enact under 
art. 827 of the Constitution making provision with respect to all matters relat- 
ing to elections. Under art. 829(d), 

“No election to either House of Parliament or to the House or either House of the 
Legislature of a State shall be called in question except by an election petition presented 
to mieit eee a He ae ee M may De Peevey oa by Or Mudan ANY Ine mace 
by the appropriate Legislature.” 


The Representation of the People Act, 1951, hii been enacted by Parlia- 
ment, the powers of the Hlection Commiasion must be exercised in accordance 
with the provisions of this Act and it does seem that the Act itself does not 
confer on the Election Commission any power to adjourn a poll or to take 
a fresh poll beyond what is provided under ss. 57 and 58 of the Act. - 
But even assuming that s. 58 does not in terms provide for a fresh election 
at a polling station, under circumstances which have arisen in the present case, 
the only section which empowers an Election Tribunal to declare an election 
to be void ia s. 100 of the Act and Mr. Dhabe has, therefore, argued that what 
has happened amounts to a corrupt practice which must invalidate the election. 
Now, s. 100(1), in so far as it is material, provides as follows: 
“(1) Subject to the provisions of sub-section (2), H the Tribunal ts of opinion—.., 
(b) that any corrupt practice has been committed by a returned candidate or his 
eee ee ere eee 
election agent; or. 


ao 
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(d) that the result of ‘the election, in so far as it concerns a returned candidate, 
- bas been materially affected—... 

(ii) by any corrupt practice committed in the interests of the returned candidate 
by a person other than that candidate or his election agent or a person acting with the 
consent of such candidate or election agent, or 

(Hi) by the improper reception, refusal or rejection of any vote or the reception 
of any vote which is void, or 

(tv) by any non-compliance with the provisions of the Constitution or of this Act 
or of any rules or orders made under this Act, 
the Tribunal shall declare the election of the returned candidate to be void.” 


In the present case we are not concerned with the provisions of sub-s. (2) of 
s. 100. It is clear that there is a distinction between the provisions of cL. (b) 
and cl. (d) (#) of sub-s. (1) of s. 100. If it is proved that a corrupt practice 
has been committed by a returned candidate or his election agent or by any 
other person with the consent of a returned candidate or his election agent, 
then the Tribunal has to declare the election of the returned candidate to be 
void. But if the responsibility of corrupt practice is not on the candidate 
or his election agent or any person acting with the consent of such candidate 
or his election agent, but the corrupt practice has been committed in the inte- 
rests of a returned candidate by a person other than the persons mentioned in 
cL (b) of subs. (1) of s. 100, then it must be shown that the result of the 
election in so far as it concerns the returned candidate has been materially 
affected, before the Tribunal is empowered to declare the election to be void. 
It may be observed that the law in England regarding irregularities in election 
is somewhat similar. In Halsbury’s Laws of England, 8rd edn., Vol. XIV, 
para. 261, at p. 150, it is stated as follows: 


“An election ought not to be held void by reason of transgressions of the law com- 

mitted without any corrupt motive by the returning officer or his subordinates in the 
conduct óf the election if the tribunal is satisfied that the election was notwithstanding 
those transgressions, an election really and in substance conducted under the existing 
election law, and that the result of the election, was not and could not have been 
affected by those transgressions. If, on the other hand, the transgressions of the law by 
the officials being admitted, the tribunal sees that the effect of the transgressions was 
such that the election was not really conducted under the existing election laws, or it 
is open to reasonable doubt whether those trangresslons may not have affected the 
result, and it is uncertain whether the candidate who has been returned has really been 
elected by the majority of persons voting in accordance with the laws in force relating 
to elections, the tribunal is then bound to declare the election void.” (The Islington 
Division Case, (1901) 5 OM. & EL 120, at p. 125.) 
In the above case, it appears that at certain polling stations the polling conti- 
nued even after 8 p.m., which was the closing hour, and a number of votes 
were recorded after this hour in the ballot box and a number of ballot papers 
came to be supplied after this hour; and Mr. Justice Kennedy, after stating 
his view of the law as quoted above, observed that: 

“this is thé view of the law which has generally been recognised, and acted upon, 
by the tribumals which have dealt with election matters.” 


According to Mr. Dhabe, the polling agents of the successful candidates were 
responsible for making a false statement of fact to the polling officer that the 
petitioner and Mr. Paruleker had withdrawn from candidature. That would 
be, therefore, a corrupt practice within the meaning of s. 123(4) of the Act, and. 
_ Mr. Dhabe says that the evidence established that the polling agents of the 

successful candidates were present at the polling station and were responsible 
for the information given to Mr. Bharacha. It is contended further that at 
that polling station the polling agents of Messrs. Hendre and Parulekar were 
not preet and only the agents of other candidates were present and, accord- 
ing to-Mr. Bharucha, the polling agents had given him the information that 
both Messrs. Hendre and Parulekar had withdrawn and on that information 
be had not kept the ballot boxes of these two candidates in the polling compart- 
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ment. Now, there are several difficulties in the way of accepting this conten- 
tion of Mr. Dhabe. In the first: instance, exh. P-84, the report of Mr. Bharu- 
Sg tag that the majority of the polling agents gave him this information. 
In his evidence before the Tribunal, he said that the polling agents there gave 
him to understand that the two candidates had withdrawn. If the polling 
agents of Messrs. Hendre and Parulekar were not there, the polling agents of 
the Congreas candidates as.well as those of Messrs. Dange and Manay would 
be there and, according to Mr. Hendre’s letters both to the Returning Officer 
as well as to the Hlection Commission written on the very day of the election, 
his complaint was that the pollmg agents of both the Congress as well as the 
' Samyukta Maharastra Samiti candidates had given this wrong information to 
the presiding officer. As already stated. Mr. Manay’s evidence shows, and there 
is no dispute on this point, that on that very day elections were also held for 
the State Legislative Assembly and there were polling agents of candidates 
standing for that Assembly and that election was held at the same polling sta- 
tion. It cannot, therefore, be said with certainty that the polling agents of 
the successful candidates Messrs. Dange and Manay were responsible for giving 
this false information to Mr. Bharucha. Nor is there any evidence whatever 
on the record to show that this was done with the consent of -the returned can- 
didates or their election agents. The petitioner has also stated in his evidence 
that owing to the illness of his son he had not been able properly to divide the 
supervision work of polling stations amongst his workers and it was difficult 
for him even to cooperate with his workers who were scattered over a wide 
area and who also believed that he had withdrawn. Mr. Dhabe has drawn our 
attention to the provisions of s.-46 of the Act under which polling agents are 
appointed by a contesting candidate or his election agent and to r. 18 of the 
Representation of the People (Conduct of Elections and Election Petitions), 
Rulea, 1956, published in the:Manual of Election Law, second edition, and 
Form 10 in connection with the appointment of polling agents, and Mr. Dhabe 
contends that as soon as a polling agent is appointed all his actions must be 
presumed to be binding on the. returned candidate. We are not prepared to 
accept this argument. As- I have already pointed out, when’a corrupt practice 
is committed by a returned candidate or his election agent then the question 
of consent does not arise, but if it is committed by ‘any other person’ which 
expression would include a polling agent then it must be shown that the cor- 
rupt practice has been committed with the consent of the returned candidate 
or his election agent. There is no reljable evidence on the record. to show that 
the polling agents of Messrs. Dange and Manay were responsible for giving this 
false information to Mr. Bharucha and there is no evidence also to show that 
this was done with the consent of either the returned candidates or their eles- 
tion agents and, therefore, in our opinion, this would not amount to corrupt 
practice under’s. 100(1)(b) of the Act. : 

Even assuming that the matter falls under s. 100(1)(d) (#), inasmuch as. 
false information was given to Mr. Bharucha in the interests'of the returned 
candidates by a person other than the candidate or his election agent or person 
acting with the consent of such candidate or election agent, then it has to be 
proved that the election, in so far as it concerns the returned candidates has 
been materially affected, before the Tribunal can declare the election to be 
void. Mr. Dhabe has frankly conceded that the view of the Tribunal that the 
defect in the election at this polling station could not have materially affected 
the result of the election of the returned candidates cannot be challenged, 
because as hus been already indicated, each polling station was meant to record 
votes of about 1000 voters, and even assuming that all the votes in this polling 
station were cast in favour of the candidates other than. the- returned candi- 
dates or in favour of Mr. Hendre alone, it would not have materially affected 
the result of the election. _ i : ’ 

Mr. Dhabe has also alternatively contended that the defect pointed out, viz., 
the absence of the ballot boxes of the petitioner and of Mr. Parulekar at the 
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polling booth in question till 11-30 am. would amount to improper reception 
or refusal or rejection of any vote and would come within the mischief of 
B. 100 (1) (d) (ss) of the Act and would also amount to non-compliance with 
the provisions of the Act and the rules and orders made under the Act and 
would thus come under s. 100(1)(d)(w). But that again would be of n 
sistance to the petitioner, because even in that case it must be shown that the 
result of the election in so far as it concerns the election of the returned can- 
didates has been materially affected. 

That takes me to the principal and the second objection to the ' validity of 
the election urged on behalf of the petitioner. This objection may be sum- 
marised as follows: It is argued on behalf of the petitioner that a false pro- 
paganda was carried on on behalf of respondents Nos. 1 and 2, the returned 
candidates, and by their agent Mr. P. K. Atre in his newspaper Maratha and 
false statements were made which would amount to corrupt practice under 
s. 128(4) of the Act. Objection was principally taken to three kinds of state- 
ments which were made against the petitioner: (1) that the petitioner was 
a bogus candidate and was really set up by Mr. Y. B. Chavan, Chief Minister, 
and Mr. 8. K. Patil, President of the Bombay Provincial Congress Committee; 
(2) that the candidature of the petitioner was financed by the Democratic 
Research Service which itself was dependent on American money; and (8) that 
the petitioner was on friendly terms with Mr. Y. B. Chavan before he became 

-Chief Minister, but he left him because he failed to get contracts from Mr. Oha- 

van and he, therefore, parted company from him but when the elections came 
he again stood up as a candidate supported and sponsored by Mr. Chavan. It 
is stated that not only were such false statements published but the candidates 
and their agents knew them to be false and the statements were in relation to 
the petitioner’s personal character and conduct or at any rate in relation to 
his candidature and were reasonably calculated to prejudice the prospects of 
the petitioner’s election and, therefore, the successful candidates were respon- 
sible for a corrupt practice which would invalidate the election as a whole. 

Before I go to the statements to which our attention was drawn in this con- 
nection it is necessary to refer to the relevant provisions of both ss. 128 and 
100 of the Act. Section 128, so far as material, provides as follows :— 

“The following shall be deemed to be corrupt practices for the purposes af this Act:—.., 

(4) The publication by a candidate or his agent or by any other person, of any 
statement of fact which is false, and which he either believes to be false or does not 
believe to be true, in relation to the personal character or conduct of any candidate, or 
in relation to the candidature, or withdrawal, or retirement from contest, of any candi- 
date, being a statement reesonably calculated to prejudice the prospects of that candi- 
date’s election.” 
Now, in order to bring the case within the ambit of this provision, the petitio- 
ner must prove firstly, that there has been a publication by a candidate or his 
agent or by any other person of a ‘statement of fact; secondly, the statement of 
fact must be false; thirdly, the publisher must either believe it to be false or 
must not believe it to be true; fourthly, the statement must be in relation to 
the personal character or conduct of the candidate or in relation to his candi- 
dature, withdrawal or retirement from contest; and, lastly, it must be a state- 
ment reasonably calculated to prejudice the prospecta of the candidate’s elec- 
tion. Now, it cannot be disputed that the onus to prove that a corrupt practice 
has been committed by a candidate or his agent lies on the person seeking to 
set aside election on that ground. What is open to objection is a false state- 
ment of fact, and such a statement must be with reference to the personal cha- 
racter or conduct of the candidate. In what has come to be known as The 
North Louth Case,’ it was observed by Gibson J. (p. 163): 

“...A4 politician for his public conduct may be criticised, held up to obloquy: for 
that the statute gives no redress; but when the man beneath the politician has his honour, 
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veracity, and purity assailed, he is entitled to demand that his constituents shall not 
be poisoned against him by false statements containing such unfounded imputations.” 

In The Borough of Sunderland Case,? a similar view was taken by Mr. Baron 
Pollock, who observed at p. 62 that any false statement, whether charging dis- 
honegty or merely bringing a man into contempt, if it affects, or is calculated 
to affect, the election, comes within the election statute, and in such a case the 
Court has nothing whatever to do with the question which arises in cases of 
libel as to whether there was malice. And ‘the two illustrations which he has 
given show how statements about what may be regarded as perfectly innocent 
acta, in England, which may be ascribed to candidates at the time of election 
may come within the mischief of the election statute. He observes (p. 62): 

“ . Supposing any gentlemen in a county constituency was to say of his adversary 
that he had shot a fox, and he said it for the purpose of working upon the minds of 
the constituency during an election, that would certainly come within the meaning of 
the Act. Again, if any person in a constituency, where one of the members was a 
temperance man, were to say that he had seen him drinking a glass of sherry—a per- 
fectly innocent act—that would also bring him within the Act.” 

But then it is further stated that a greater difficulty arises when the question 
has to be considered as to what is a statement of fact and Mr. Baron Pollock 
stated : 

“ ..a mere argumentative statement of the conduct of a public man, although it 
may be in respect of his private life, is not always, and in many cases certainly would 
not be, a false statement of fact.” 


In another case known as The Cookermouth Division Case,? reported in the 
same volume, this is what Mr. Justice Darling stated (pp. 159-160) : 

“...Now, it must be noted that what the Act forbids is this: You shall not make 

or publish any false statement of fact in relation to the personal character or conduct of 
such candidate; if you do, it is an illegal practice. It is not an offence to say something 
which may be severe about another person, nor which may be unjustifiable, nor which 
may be derogatory, unless it amounts to a false statement of fact in relation to the 
personal character or canduct of such candidate; and I think the Act says that there 
is a great distinction to be drawn between a false statement of fact, which affects the 
personal character or conduct of the candidate, and a false statement “of fect which 
deals with the political position or reputation or action of the candidate. If that were 
not kept in mind this statute would simply have prohibited at election times all sorts 
of oriticiam which was not strictly true, relating to the political behaviour and opinions 
of the candidate.” 
These remarks of Mr. Justice Darling were made in connection with the pub- 
lication of a placard by the respondent in that case which was alleged to have 
infri the provisions of the Corrupt and Ilegal Practices Prevention Act, 
1895. In Ellis v. The National Union of Conservative eto.,+ Justice Buckley 
was interpreting the expression ‘false statement of fact’ under the same Act, 
which conferred on the Court the power to restrain certain defamatory state- - 
ments, and the learned Judge observed: 

“...The language of the statute is ‘false statement of fact’, and that language must 
be used in contrast to a false statement of opinion. The language is not merely a ‘false 
statement’, but a ‘false statement of fact’. Secondly, the statement must be in relation 
to the personal character or conduct of the candidate, It must, therefore, be a false 
statement of fact bearing on a candidate's character or conduct.” 

In that case, the Court was considering the question of restraining the publi- 
cation of a poster in which the words ‘‘Radical Traitors’? were used and 
Mr. Justice Buckley held that the wording of the poster constituted a statement 
of opinion rather than one of fact. Bayley v. Edmunds, Byron and 
Marshall, a charge that the candidate ‘‘hypocritically feeling in his conscience 
that he was doing wrong for the: purpose of making large profits for himself, 
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locked his workmen for a certain length of time and that then, some time after- 
wards he found that his conscience reproved him, and resolved he would starve 
them no longer,’’ was held to be a statement within the mischief of the statute. 
In Davies v. Ward® referred to in Halsbury a statement that a candidate would 
not pay his hotel biH or debts was placed on the same footing. See Halsbyry’s 
Laws of England, 3rd edn, Vol. XIV, p. 227, Note (a) which quotes these 
Instances. See also Parliamentary Elections by Schofield, 2nd edn., pp. 485 
to 488, 4 

It is clear from these decisions that in order to come within the ambit of the 
term ‘corrupt practice’ under s. 123(4) of the Act, there must be a false state- 
ment of fact by a candidate or his agent which is made in relation to the per- 
sonal character or conduct of any other candidate, Adverse criticism, however 
severe, however undignified or ill-mannered, however regrettable it might be 
in the interests of purity and decency of public life, in relation to the political 
views, position, reputation or action of a candidate, would not bring it within 
the mischief of the statute. The Court in such matters cannot judge these 
statements in the light of their decency or desirability im so far as they are 
political statements not calculated to attack the personal character or conduct 
of any rival candidate. Further what is objectionable is a false statement of 
fact, and not a false statement of opinion however unfounded or however 
unjustified. It is only when the person beneath the politician is sought to be 
assailed and his honour, integrity and veracity is challenged and such a state- 
ment is false that it could be said that a false statement of fact about his per- 
sonal character and conduct has been made; and once it is established that 
such a statement was made, the question whether there was malice or not-is 
immaterial. In ascertaining the true nature of the statement made, the Court 
will have to take into consideration all the surrounding circumstances includ- 
ing the occasion when it was published or made, the person against whom it was 
made, the person publishing it or making it, the audience or readers to whom 
it is addressed as also precautions or care taken by the publisher to verify the 
truth or otherwise of the statement challenged. It is in the light of these prin- 
ciples that we have to examine the statements which have been objected to by 
the petitioner as having been made by Mr. Atre in his paper the Maratha on 
behalf of respondents Nos. 1 and 2. 

Taking these statements chronologically, our attention was invited to exh. P-2, 
which is a letter appearing in the Maratha of February 2, 1957. That letter is 
signed by one Smt. Vijaya Vinayak Parpatte of Dadar. In that letter, which 
is headed ‘‘S. K. Patil’s Scheme (designs)’’, a portion of three lines was 
objected to by the petitioner. That portion which is exhibited as B-1 in 
exh. P-2 reads thus: 

“One man had come io inform that he was standing as independent candidate for 
Loksabha from Bombay City Central constituency. This man’s candidature is also Patil- 
With reference to this statement, it is to be observed in the first instance that 
there is no direct reference to the petitioner at all and it has to be remembered 
that Mr. Hendre was not the only independent candidate in that constituency, 
but Mr. Parulekar also was an independent candidate. Besides, it is urged 
by Mr. Chari that this statement is to be found in a letter written by a reader 
of the paper and, therefore, no responsibility conld be attributed to Mr. Atre 
for the views expressed by a reader. I shall deal with this point a little later. 

The next statement is exh. P-8 appearing in the Maratha dated February 3, 
1957, headed ‘‘Traitor’s Front—Front of the people trying to cause split in 
the Samyukta Maharashtra Samiti’’ and that statement -seems to be from the 
columns in the Maratha containing comments on current events entitled ‘Sword 
& Shield’ (Dhal Talwar) and the passage objected to is: . 

“Really this united front of Hendre, Birje and. Desai is living on the support (bless- 
- Ings) of S. K. Patil” £ ° 


6 (1910) Times, January, 18. 
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According to Mr. Dhabe, the sting in this passage is not in the description of 
the three independent candidates having a united front, but in the description 
of these candidates as having been set up by Mr. S. K. Patil. But this statement 
also would be in the nature of political criticism. 

Then I come to exh. P-1 which is a letter appearing-in the Maratha dated 
February 14, 1957, and signed by one, Sudhir Chavan, Bombay. The letter 
is given the title “History of Hendre’s candidature” and the following passages 
including the one marked A-3 from that letter are relied upon; 


“Flandre was thè right hand man of Yeshwantrao Chavan in the movement of 1942, 
was the well-wisher and sympathiser of Yeshwantrao and used to help the latter when 
underground with money, means and shelter.... In 1951, Yeshwatrao started for his 
oath-taking ceremony after he became Minister with the cocoanut and garlands and 
felicitations from Hendre. After the oath-taking ceremony, Hendre gave Yeshwantrao 
a big dinner perty on the night of the oath-taking ceremony. But Hendre did not get 
contracts from Yeshwantrao after the latter became a Minister. Therefore Hendre left 
the friendship, house and name of Yeshwantrao. 

The elections came. The election front of S. M. Samiti came into being. Lists .of 
candidates started getting ready. Hendre started efforts that Samiti should nominate 
him from anywhere in Bombay or elsewhere he wanted a seat to contest; when no seat 
was vacant he showed his willingness to cantest against Jedhe. But after he came to 
know that SM. Samiti was not willing to support him as its candidate he became dis- 
appointed (dissatisfied).” 


Mr. Dhabe naturally laid Suphants on the wording contained in the portion 
marked A-3 in exh. P-1. He contends that though the writer wants to give the 
history of his client’s candidature, in reality there is a veiled attack against 
his ‘personal character and conduct, and stress is laid particularly on the pass- 
age A-3 where there is an insinuation that because Mr. Hendre did not get any 
contracts from Mr. Yeshwantrao Chavan after he became Minister therefore 
Mr. Hendre proved false to his friendship and parted company from 
Mr. Chavan. The question is whether the letter read as a whole is an attack 
on the political views and reputation of the candidate or is an attack on his | 
personal character and conduct. 

The petitioner has denied in his evidence the insinuations made in this letter. 
His evidence indicates that he came to Bombay in the beginning of 1945 and 
was interested in the business of Amortex Agency, Private Ltd., where his wife 
also was a director. That company was registered in April or May 1953. 
Before that, he was the accredited yarn purchaser of Bhiwandi Sari Manufac- 
turers’ Association. In 1946, he started an Import and Export Company call- 
ed Sudhir and Co. and in the middle of 1946 he had established one silk mill 
called Lokmanya Silk Mills. It appears that an insolvency petition was filed 
in 1949 against him and he was adjudicated an insolvent in May 1949 and was 
discharged from insolvency in 1951. From 1951 to 1953 he ran the business of 
Jagdish & Có. manufacturing surgical dressings on behalf of his wife and, as 
already stated, Amortex Agency also appears to have been started on behalf 
of his wife. He admits that he hed applied to the Samyukta Maharashtra 
Samiti for a ticket in or about the first week of January 1957. Therefore, the 
statement in the letter (exh. P-1) that Hendre had first made efforts to get 
the support of the Samyukta Maharashtra Samiti is not unfounded. He admits 
to have met Mr. Yeakwantrao Chavan on-some occasions but there is nothing 
in his cross-examination which would justify us in holding that he was trying 
to secure contracts with the help of Mr. Chavan when he becaine a minister. 
Mr. P. K. Atre in his evidence before the Tribunal stated with regard to this 
letter that it was written by one Sudhir Chavan, but he was not able to say 
where he lived and he stated that his address would have to be searched. He 
further stated that he verified the contents of that letter. He was unable to 
give the time and place of the reception to Mr. Chavan held by Mr. Hendre in 
1951, but even with reference to that he stated that he verified the information 
regarding the fact of reciption. Then he further stated that he did not know 
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if Mr. Chavan refused to give contracts to Mr. Hendre, nor was he able to give 

_the date or time of the visit of the mother of Mr. Chavan to the house of 
Mr. Hendre. He stated that he could only state about the fact itself and he 
did not know this personally and he could not give the names of the persons 
who gave the information to him. He also did not know personally if Mr. Y. B. 
Chavan set the petitioner as a candidate or gave him help. 

Considering the circumstances under which this letter came to be published 
and the nature and the suggestions contained in the statement to which objec- 
tion is taken, we are not prepared to hold that this letter contains merely state- 
ments of opinion or facts which Mr. Atre could be said to have believed to be 
true. A reference to Mr. Hendre not getting any contracts from Mr. Yeshwant- 
rao Chavan when he became a minister does not, in our opinion, constitute 
merely a statement of fact about the political reputation of the petitioner but, 
in our view, it is also an attack on the personal character of the petitioner. 
There are other statements in that letter which do not seem to be objectionable 
from that point of view. 

Then the next statement to which objection is taken is exh. P-6, which appear- 
ed in the Maratha dated March 7, 1957, also in the same columns containing 
comments on current events, and there it was indicated that 

“Dr. Naravane’s lion of the Legislative Assembly will pounce upon the Hon of 
Hendre, independent candidate for Lok Sabha, as the latter lion is intended to mislead 
the voters...” 


This statement, in our opinion, would not amount to any criticism on the per- 
gonal character of the petitioner. 

Then we were referred to a statement (exh. P-31) made by Mr. Dange, ` Teg- 
pondent No.-1, which appeared in the Maratha dated March 16, 1957. It is 
true that this letter appeared after March 11, 1957, when the voting at all the 
polling stations had taken place. But the objection of the petitioner to this 
statement is that it was made before March 21, 1957, when a fresh poll was to 
take place in the Tardeo Polling Station. That statement undoubtedly con- 
tains a fling at the Hlection Commission which may not be fair or proper. But 
the objection of the petitioner is to the suggestion of Mr. Dange that Mr. Chavan 
and his followers were trying to get an application filed through Mr. Hendre 
jn order to get the election set aside, That, in our view, would not be a state- 
ment which would come within the mischief of s. 128(4) of the Act. 

Then the last statement to which our attention was invited is exh. P-5 appear- 
ing in the Maratha dated March 20, 1957, which suggested that Mr. Hendre, 
advised by Mr. Yeshwantrao Chavan and the Democratic Research Service— 
an institution financed by American money, was standing for Lok Sabha from 
the Bombay Central Constituency against Mr. Dange. This statement also is 
purely a political statement. 

These are the only statementa on which Mr. Dhabe relied in support of his 
contention that false propaganda intended to lower the personal character of 
the petitioner was made by the successful candidates. I have already indicat- 
ed our view that so far as the letter written by Sudhir Chavan (exh. P-1) 
appearing in the Maratha of February 14, 1957, goes, the erence to 
Mr. Hendre seeking contracts from Mr. Chavan, after he became a minister, 
and his failure to get them does appear to be an attack on the personal charac- 
ter of the petitioner and the statement would, thereforep come within the mis- 
chief of s. 123(4). As regards the other statements, the grievance of the peti- 
tioner is that he has bean described as having been set up by Mr. Chavan and 
by Mr. 8. K. Patil and that his candidature is supported by the American 
Democratic Research service, but these statements would not, in our opinion, 
be open to similar objection. 

Now, Mr. Chari on behalf of the respondents contended that we must make 
a distinction between editorial or semi-editorial comments contained in the 
Maratha and comments made by readers of the Maratha, whose lettera are pub- 
lished by the editor. We are not prepared to accept “this argument. If letters 
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are published in a newspaper containing statements which are derogatory to 
persons mentioned in those lettera, we do not think that the editor can escape 
responsibility for what is contained in those letters. It may be that the letters 
might contain the views of the readers and, if it is made clear, as is generally 
done, that the views expreased in the readers’ letters are not necessarily the 
views of the paper, then no doubt such letters may stand on a somewhat diffe- 
rent footing. But if the letters contain statement of facts which are false, 
then we do not think it could be said that the editor would not be responsible 
for what is stated in those letters. Mr. Atre in fact in his evidence has stated 
that he took precautions to verify the facts contained in the letters and he 
stated that when letters are sent to his paper for publication, the facts are 
verified but not the opinion which is of the writer of the letter himself. 
Referring to the letter (exh. P-2) published in his paper, he stated that he 
himself and his reporters verified the information, though he was unable to 
give the names of his reporters, but stated that he himself collected some in- 
formation. He further stated that he had a strong suspicion that Mr. 8. K. 
Patil gave financial assistance to Mr. Hendre, though he was unable to say 
when Mr. 8. K. Patil gave money to Mr. Hendre, before whom, at what time 
and on what date. He also stated that when he was in the Congress he had 
done Congress propaganda in 1945 in company with Mr. S. K. Patil and he 
personally knew that Mr. Patil financed the sabotaging of opposition candi- 
dates. He further stated that he had seen Mr. Hendre in the company of 
Mr. S. K. Patil at least twice, when he dined in his company in the Chetana 
Hotel in Bombay and secondly when the petitioner emerged out of the Con- 
House, Bombay, in company with Mr. S. K. Patil, and that he was justi- 

ed from this in inferring that Mr. Hendre was hand in glove with Mr. Patil. 
As I already stated, the petitioner denied that he was set up either by Mr. Patil 
or by Mr. Chavan. Mr. S. K. Patil categorically denied that he had set up 
Mr. Hendre as a candidate for the Bombay City Central Parliamentary Con- 
stituency and asserted that he had never seen him before the election and did 
not in fact know the existence of Mr. Hendre. The other independent candi- 
date Dr. Desai, who subsequently withdrew, also denied that he was set up 
as a candidate by Mr. Patil. It has to be mentioned that though the petitioner, 
Dr. Desai and Dr. Birje had a sort of understanding in these elections, the 
latter two having stood for seats to the State Legislative Assembly, Dr.: Desai 
and Dr. Birje withdrew from the contest and the allegation against these candi- 
dates also was that they were set up by Mr. Patil. But, as already stated, 
Dr. Desai denied that his candidature was sponsored by Mr. Patil. Mr. Dange 
stated in his evidence that he did not believe that Mr. Hendre was put up by 
Mr. 8. K. Patil or Mr. Y. B. Chavan, though he admitted that in his speeches at 
meetings he expressed his apprehension that the independent candidates would 
split up votes and thereby indirectly help the Congress and he made a general 
appeal that all candidates opposed to the Samiti should withdraw. Mr. Lalji 
Pendse, the election agent of Mr. Dange, admitted that he did not issue any state- 
ment repudiating the propaganda in the Maratha alleging that Mr. Hendre was 
put up by Mr. Patil and Mr. Chavan; and this gains partial support from the 
evidence of witness Mr. Wable, who was examined on behalf of the petitioner. 
Mr. Wable stated that he was the editor of the weekly paper Shivner and at 
a meeting at Shivaji Park on March 9, 1957, Mr. Dange had said that indepen- 
dent candidates like Shri Hendre should withdraw from the contest, and if 
they did not withdraw, it was well known what would happen next. Mr. Dange 
further said that Mr. Hendre was not an independent candidate and was set 
up by the Congress and so he could not be in favour of the Samyukta Maha- 
rashtra. But that itself shows that Mr. Dange never alleged in his speeches 
that Mr. Hendre was either sponsored or financed by Mr. Patil or Mr. Chavan. 
The evidence, however, shows that the statement that Mr. Hendre was sponsor- 
ed by Mr. Patil or Mr. Chavan was a false statement. There is no reliable 
evidence to indicate that the petitioner received any financial support from the 
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` Democratie Research Service alleged to be financed by American money. In 


his evidence, however, Mr. Hendre admitted that he knew that there was an 
organisation of the name. of Democratice Research ‘Service, and it has 
been brought out in his cross-examination : ‘that he had an admiration for the 
economic system of America. In our opinion, that wonld not justify any infe- 
rence ‘that the petitioner’s candidature was financed: by the Democratic 


‘Research Service or that this Service itself was financed by American money. 


But even taking these statements to be false statements, it does appear that 
Mr. Atre tried to verify some of the statements contained in the letters publish- 


‘ed by him and believed that those statements were true. It cannot, therefore, 


be said that these false statements of facta were known to be false to Mr. Atre 
or that he did not believe them to be true. Apart from that, in our judgment, 
describing a candidate as really not independent but as being supported by 
other parties or prominent persons of other parties would not amount to an 
attack on his personal character. It is true that Mr. Hendre described him- 
self as an independent candidate. It is also true that according to him, he 


' gympathised with the cause of Samyukta Maharashtra and disagreed with the 


Congress on several political matters. But even then, if a belief was entertain- 
ed by his opponents that he was-set up by the Congress, that, in our opinion, 
would not amount to making an attack on his personal character or conduct. 
Mr. Dhabe contended that describing a candidate as other than what he was 
standing for would really be an attack on the honesty of his character. In this 
connection, he relied on Syed Hifaeat Ali v. ar endure Asghar,’ where 
a candidate set up by the Muslim League wag-depicted to be in league with the 
Congress, which was alleged to have paid ree 10,000 and it was further 
alleged that he had promised to sign the Congress pledge after his success. 
That case stands on a different footing, because the allegation in that case was 
that not only was the candidate in leagne with a rival body naf a traitor to 
the body which had adopted him as a candidate. 
. It is further contended that these statements, though they may not amount 
to an attack on the personal character of Mr. Hendre, would certainly be false 
statements made in relation to Mr. Hendre’s candidature. Mr. Dhabe argued 
that the expression ‘‘in relation to the candidature”? in s. 123(4) of the Act 
is an expression with a wide connotation and cannot be given the restricted 
meaning attributed to it by the Hlection Tribunal, viz., the bundle of rights 
and qualifications which entitle a person to stand as a "candidate in a parti- 
cular constituency as well as the factum of his being a candidate. Under 
s. 79(b) of the Act, a ‘‘candidate’’ is defined as 

“a person who has been or claims to have been duly flominated as a candidate 
at any election, and any such person shall be deemed to have been a candidate as from 
the time when, with the election in prospect, he began to hold himself out as a pros- 
pective candidate;” 


The ‘first limb of this definition undoubtedly seems.to refer to the qualifications 
of a person for being nominated as a candidate in any constituency and to the 
fact of his so nominated. The second part provides that that person will be 
deemed to get the status of a candidate with effect from the time he begins to 
hold out as a prospective candidate. But Mr. Dhabe’s argument in effect 
amounts to this, that any false statement of fact made about a person, after he 
announced his candidature, must come within the ambit of the expression ‘‘in 
relation to the:candidature’’. But that interpretation would not fit in with 
the subsequent terms used in s. 123(4) which refer to the withdrawal or retire- 


_ * ment from contest of any candidate. According to the Concise Oxford Dic- 


tionary ‘‘candidature’’ ‘means ‘‘standing for election, being candidate’’. 
Speaking for myself, in view of the use of the subsequent expression’ “with- 
drawal, or retirement from contest, of any candidate’’, in s. 123(4) of the Act, 
the term ‘‘candidature’’ must have reference to his qualifications for being 
nominated as a candidate in a constituency and to his being so nominated. in 


7 (1847) Doabla’s Indian Election Oases, Vol. I, p. 376, 
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fact. But since Xe have held ‘that Mr. Atre did not: believe thesa statements of 
facts to be false, it is«not necessary for us to go further into this question. 

That takes mé’to the question whether the statement contained in the letter 
(exh. P-1) by one Sudhir Chavan, published in the Maratha of February 14, 
1957, a portion of which we have held to be an attack on the personal character 
of Mr. Hendre, should justify us in holding that it is a false statement made 
by Mr. Atre as the agent of the succeasfnul candidates. In this connection, 
Mr. Dhabe strongly relies on Explanation (1) to s. 128 of the Act, which says 
that the expreasion ‘‘agent’’ in the section ‘‘includes an election agent, a poll- 
ing agent and any person who is held to have acted as an agent in connection 
with the election with the consent of the candidate.’”’ Mr. Dhabe contends 
that the term ‘‘agent’’ in s. 128 cannot be interpreted in the sense it has under 
the Law of Contract, and-that under the law applied to elections it must be 
held to have a wider connotation. According to him no authorisation or decla- 
ration in writing is necessary and the fact o seciey alll ba ca T by ss 
cumstances arising out of the general features of the case, the conduct and 
connection of the parties, and the subsequent recognition of the acts of the sup- 
posed agent or at least an absence of disavowal of such acts, and that the doc- 
trine of agency is carried by election law much farther than in civil and criminal 
cases. He drew our attention to the observations of Grave J. in Ths Boston 
ae quoted in Fraszer’s The Law of Parliamentary Elections, 8rd edn., p. 78, 
as follows :— 


oc alih ran todetaan Aw: ater oaa rai Geel io aa 


to go about canvassing for him, to issue placards, to form a committee for his election, 
and to do things of the sort, he must, to use a colloquial expression, take the bad with 
the good. He cannot avail himself of these people’s acts for the purpose of promoting 
‘his election and then turn his back or sit quietly by, and let them corrupt the consti- 
tuency.” 


He ‘also relied on Hammond’s observation in his book ‘‘The Indian Candidate 
and Returning Officer’, at page 57, to the following effect :— 

“In the ordinary sense of the word, a man cannot easily make another his agent 
without having his eyes fully open to what he is doing. But he may create an agent in 
the electlon sense of the word without being conscious of what is being done and in 
ere A a a a a 
body is more astonished than himself.” 


Mr. Dhabe further argued that in case this principle is wnei. then it 
must necessarily be held that-newspapers which make special propaganda for 
the election of a particular candidate could, in certain circumstances, be treated 
as the candidate’s agents for purposes of election law; and in this connection 
reliance was placed on the following observation of Blackburn J. quoted in 
Rogers on ‘Elections’ (p. 391) :— 

=A carelldats li Seepardbla generally, y cays tO Che ddial hoa whe 49 LN 


have reasonable knowledge that those persons are so acting with that object.” (Wake- 
feld, (1874) 2 OM. & H. 108.) ae 


Parker in his ‘‘HElection Agent and Returning Officer” has stated as follows 
(pp. 311-312) -— 

“Tt is not necessary, in order to prove agency, to show that the person wes actually 
appointed by the candidate; tt is sufficient to show the conduct or connection of the 
parties, the recognition by the candidate of the acts of the person alleged to be an 
agent, or the absence of anye disavowal of such acts. ee ee ee 


8 (1874) 3 O'M. & H. 161, at p. 167. 
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lish agency may eech, taken singly, be insufficient, and yet, taken as a whole, may be 
held to prove agency conclusively.: Where the agency cannot be distinctly proved, it 
may be inferred or implied from the acts of the candidate, and from other facts and 
circumstances.” 

“Every Instance in which it is shown that, either with the knowledge of the candi- 

date, or of his appointed agents, a person acts at all in furthering the election for’ him, 
or in trying to do so, is some evidence to show that he is an agent; and if a person 
aesumes to act for a candidate, and the latter accepts his services, he makes such person 
his agent. To establish agency, therefore, tt may be unnecessary to show that the elec- 
tion agent himself knew of and accepted services voluntarily tendered; knowledge and 
acceptance by other persons in control of the election may be sufficient.” 
These passages and the observations of English Judges on the legal aspect of 
` agency in elections would appear to support Mr. Dhabe’s contention. Refe- 
rence may also be made to Schofleld’s Parliamentary Elections, 2nd edn., 
pp. 201 to 205, where, after quoting numerous passages from decisions in 
election cases, it is observed that though the law of agency as applied to election 
petitions has been differently expressed by different Judges, all that the 
relation is not the common law one of principal and agent, but the candidate 
may be responsible for the acts of one acting on his behalf, though such acts 
are beyond the scope of the authority given, or indeed in violation of express 
injunction (p. 206). In our opinion, this would represent the correct legal 
position regarding agency in elections. 

Mr. Dhabe says that there is ample evidence on the record to establish that 
Mr. P. K. Atre was an gent, io so far as election propaganda was concerned, of 
both the candidates Messrs. Dange and Manay, who stood on the Samyukta 
Maharashtra ticket. It is not disputed that Mr. Dange was the Chairman of the 
Samyukta Maharashtra Election Samiti and Mr. Atre was a member of that 
Blection Samiti. The Samiti consisted of various political parties of Maha- 
rashtra and the Communist Party was one such constituent party of which | 
Mr. Dange isa member. There is also no dispute that Mr. Manay was a member 
of the Scheduled Castes Federation, now known as the Republican Party, and 
stood for a reserved seat on behalf of that party in the same constituency. 
Mr. Atre admits that the Samiti had no single political symbol, as it is a joint 
front of different political parties. The Samyukta Maharashtra Samiti had 
given badges to its workers and volunteers. There was no particular propa- 
ganda in favour of a particular candidate.. There was general propaganda. 
Such of the workers who were carrying on active work were wearing the badges 
of the Samiti. It was also admitted by Mr. Dange that he and Mr. Atre jointly 
addressed some election meetings. He stated that when his candidature was 
accepted by the Parliamentary Board of the Samyukta Maharashtra Samiti, 
Mr. Atre was not present. He explained that there were two types of members 
of the Board, regular members and invitees, and Mr. Atre was only an invitee 
member. He also admitted that one Vinayak Bhave was a member of the Com- 
munist Party and at the time of the election he was doing voluntary service in 
the office of the Maratha newspaper. He also stated that the Samyukta Maha- ` 
rashtra Samiti had nothing to do with the Maratha which was Mr. Atre’s pro- 
'-prietory concern. Mr. Atre also stated in his evidence that the Maratha was 
his sole proprietory concern, but he admitted that propaganda was carried on 
in the Maratha on behalf of the Samyukta Maharashtra Samiti and that he was 
carrying on propaganda in favour of Messrs. Dange and Manay. It would 
appear from Mr. Dange’s evidence that the Samyukta Maharashtra Samiti as 
such had no official organ of its own. In his crogss-examination Mr. Dange 
admitted that he contributed, in the beginning of January 1958, Rs. 3,000 to 
the Maratha for purchasing a rotary machine, as his contribution to the Rotary 
Fund started by the Maratha. On this evidence, the Election Tribunal held 
that Mr. Atre was an agent of Messrs. Dange and Manay so far as speaking at 
„public meetings was concerned, but he was not an agent with regard to propa- 
e Naaa ee candidates in the columns of 

e Marat 


; THE BOMBAY LAW BAPORTRR. a [vou LXI. 


1958.] SUDHIR LAXMAN Y. 8. à. DANGH (4.0.J.}—Qokhale J. 515 


The finding of the Rlection Tribunal that Mr. Atre could be regarded as an 
agent for the purpose of addressing meetings has not been challenged before us, 
and it seems that it cannot be so challenged because admittedly a political cam- 
paign by way of public meetings was being carried on on behalf of the candi- 
dates who had obtained Samyukta Maharashtra Samiti tickets. The question 
is whether Mr. Atre could be also regarded as an agent of the two successful 
candidates when he carried on propaganda in his paper Maratho on behalf of 
the Samyukta Maharashtra Samiti candidates. It has been admitted by 
Mr. Lalji Pendge, the election agent of Mr. Dange, that there was a joint office 
of the Samyukta Maharashtra Samiti for propaganda on behalf of the candi- 
dates. Mr. Atre, as we have already seen, has also stated that the propaganda 
was carried on in the Maratha, which was his sole proprietory concern, on 
behalf of the Samyukta Maharashtra Samiti candidates and he was according- 
ly carrying on propaganda in favour of Messrs. Dange and Manay aleo. He was 
a member of the Samiti of which Mr. Dange was the Chairman. Now, being a 
member of a candidate’s election committee has been held to be strong evidence 
of agency. See Halsbury’s Laws of England, 8rd edn., Vol. XIV, p. 171, 
para. 804. In the case of elections, as we have already seen, the expression 
‘agent’ has to be given a wider interpretation and, in our judgment, there- 
fore, the Tribunal’s view that Mr. Atre was not an agent of Messrs. Dange and 
Manay with regard to election propaganda is not correct. We must, therefore, 
hold that so far as exh. P-1, the letter by Sudhir Chavan, appearing in the 
Maratha of February 14, 1957, is concerned, there was a publication by an agent 
of the candidates and the portion A-3 objected to in that letter contains a false 
statement in relation to the personal character of the petitioner Hendre. The 
evidence would also indicate that Mr. Atre could not have believed the state- 
ment to be true, and that statement was undoubtedly calculated to prejudice 
the prospects of the petitioner’s election. We must, therefore, hold that so far 
as the portion A-8 in exh. P-1 is concerned, there has been a corrupt practice 
within the meaning of s. 123(4) of the Act. 

That takes me to the question whether the election of the returned candi- 
dates has to be declared void under s. 100 of the Act. Mr. Dhabe’s contention 
is that this statement in exh. P-1 would amount to a corrupt practice and would 
come within s. 100(1)(b) of the Act inasmuch as, according to him, it is com- 
mitted by a person with the consent of the returned candidate or his election 
agent. In this connection, our attention was invited both by Mr. Dhabe as well 
as Mr. Chari to s. 100, before its amendment in 1956. Under the old s. 100(2) 
(b), the Tribunal had to arrive at a finding that the corrupt practice had been 
committed by a returned candidate or his agent or by any other person with 
the connivance of the returned candidate or his agent; so that under the sec- 
tion, before its amendment, a corrupt practice committed by any agent would 
have come within the mischief of this section. If it was not committed by 
either the returned candidate or his agent but by any other person, then, before 
it could affect the election, it had to be with the connivance of the returned 
candidate or his agent; and connivance undoubtedly means, in the context, 
consent, express or implied. After the amendment, the section has substituted 
for the expression ‘‘agent’’ the expression ‘‘election agent’’, so that a corrupt 
practice has to be committed by a returned candidate or his election agent; 
and then no question of consent naturally arises. But if it is a corrupt prac- 
tice, which has not been committed by a candidate or his election agent, then 
before it affects the election, it has to be proved that it has been committed by 
any other person with the consent of the returned candidate or hia agent. At 
one stage, Mr. Chari attempted to argue that the word ‘‘consent’’ must neces- 
sarily imply express consent, but he had to concede that consent may be express 
as well as implied. Since Mr. Atre was not the election agent of respondents 
Nos. 1 and 2, the question whether he was an agent for the purpose of propa- 
ganda is not really relevant for the purpose of this section. Before Mr. Dhabe’s 
client can take advantage of s. 100(1) (6), he will have to prove that Mr. Atre, 
in publishing the impugned statement in exh. P-1, had either the implied or 
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express consent of Messrs. Dange and Manay or their election agents. Now, 
Mr. Dhabe contends that we must look to the circumstances under which this 
publication was made. It is undoubtedly true that the Maratha was carrying 
on a compaign in favour of all the candidates set up by the Samyukta Maha- 
rashtra Samiti. But the question is whether all these candidates will be bound 
by any statement that appeared in the Maratha. Just as Mr. Atre would be 
an agent for the returned candidates in respect of the propaganda carried on 
in the Maratha m their favour, he would also be an agent for the other candi- 
dates set up by the Samyukta Marashtra Samiti. In an election of this type, 
the newspaper is bound to publish statements and appeals and everything that 
may be published in the newspaper would not bind the candidate, unless it is 
proved that there was either implied or express consent of either the candidate 
or his election agent. Mr. Dhabe argued that though undoubtedly the onus in 
such cases is on the person challenging the election, the Court may have regard 
to all the circumstances in which the propaganda on behalf of the su 
candidates is carried on. In support of his argument Mr. Dhabe relied on an 
observation of the Supreme Court in Jagan Nath v. Jaswant Singh,® where it 
was observed that it is always to be borne in mind that though the election of 
a succesful candidate is not to be lightly interfered with, one of the essentials 
of that law is also to safeguard the purity of the election process and also to 
see that people do not get elected by flagrant breaches of that law or by cor- 
rupt practices. Though this observation has been made in connection with a 
different set of circumstances, the principle underlying this observation has to 
be accepted in deciding election cases. In this connection, Mr. Chari relied 
on the meaning of the word ‘consent’, as given in Wharton’s Law Lexicon, 
as 

“an act of reason accompanied with deliberations the mind weighing, as in a balance, 
the good or evil on either side. Consent supposes three things—phyaical power, a men- 
tal power, and a free and serious use of them.” 

Reference may also be made in this connection to a passage from Halsbury’s 
“Laws of England, 3rd edn., Vol. XTV, p. 170, para. 301, which is to the follow- 
ing effect : 

“...Mere non-interference on the part of the candidate with persons who, feeling 
interested in the success of the candidate, may act in support of his canvass is not suff- 
cient to saddle the candidate with any unlawful acts of theirs of which the candidate 
and his election agent are ignorant.” Taunton (Borough) Case.” 


There is nothing on the record of this case which would indicate that either 
the returned candidates Messrs. Dange and Manay or their election agent had 
knowledge about this letter (exh. P-1) appearing in the Maratha of 
February 14, 1957. No question or suggestion seems to have been put either 
to Mr. Dange or Mr. Manay or Mr. Lalji Pendse, Mr. Dange’s election agent, 
on this point. We may also observe that with regard to some of the other state- 
ments also, about which grievance was made but which we have held to be not 
false statements of fact affecting the personal character or conduct of the 
petitioner, there is no evidence to show that either of the returned candidates 
or their election agents had knowledge about these statements. If that be so, 
it cannot be held that the statement in exh. P-1 has been made with the consent, 
express or implied, of respondent Nos. 1 and 2 or their election agents, Giving 
our most anxious consideration to this question, we must hold that even this 
statement would not fall within s. 100(1)(b) of the Act. 


Mr. Dhabe has not relied on s. 100(1) (d) (#) of the Act, and he has frankly 
stated that there is no evidence that this corrupt practice, even though it may 
have been committed in the interests of the returned candidates, would have mate- 
rially affected the result of the election in so far as it concerned the returned 
candidates. 

That takes me to the third and fourth points whieh have been urged before 
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us by Mr. Dhabe. He has relied on three exhibita, viz., exh. P-26, P-48 and 
P-27 (which is the same ds exh. P-53) for the purpose of -his argument that 
the election is vitiated by corrupt practice on account of undue influence and 
also on account of a systematic appeal being made by the respondents and 
their agents to the electors to vote on grounds of community, which statemen 
according to Mr. Dhabe, would fall within the ambit of s. 123(2) and (3) o 
the Act. I will take both these points together because reliance is placed on 
the same three exhibits regarding these points. In this connection, our atten- 
tion is drawn to exh. P-48, which is a statement which appeared in the Maratha, 
dated March 6, 1957, over -the signature of Mr. Dange as the President of the 
Samyukta Maharashtra Samiti. The statement reads thus: , 
“Brother-workers, in the name of- Maharashtra and 103 martyrs, do not go out on 
11th without giving votes and do not betray Samyukta Maharashtra.” 
We fail to see how such an appeal would either be an appeal to the voters to 
vote” on grounds of community or how it would amount to undue infiuence. 
The appeal is addressed to the workers and it cannot, therefore, be obviously 
said that it is an’appeal to any particular community. This appeal is pub- 
lished in the Maratha just before the date of the election which was March 11, 
and the same was declared to be a holiday. The workers were, therefore, en- 
joined not to go out without recording their votes. Mr. Dhabe says that this 
statement refers to the duty of the workers ‘‘in the name of Maharashtra and 
105 martyrs’’ to give their votes on the 11th. We do not think on that ground 
it would either amount to any threat or injury of any kind or social ostraciam 
and excommunication or expulsion from caste or community or of the electors 
being threatened that they would be objects of divine displeasure or spiritual 
censure, as Mr. Dhabe tried to suggest relying on the provisions of s. 123(2), 
proviso (a)(i) and (#), of the Act. Nor can this appeal be regarded as an 
appeal to voters to vote on grounds of community or religion. 

Then, our attention is invited to exh. P-26, which is an issue of the Maratha 
dated March 11, 1957. Objection is taken to several passages in this issue. 
There is, first of all, the appeal to ‘‘Lions of Maharashtra, make the Congress 
bullocks bolt away’’. There is also an appeal, ‘‘Saints and warriors of Maha- 
rashtra give us bleasing’’. Then there is also an appeal to the following effect: 
‘Worship the Shivashakti (Power of Shivaji) of Maharashtra with the ‘‘bel’’ 
(leaves) of your votes’’. Then there is an appeal headed ‘‘ Vow of the Maratha” 
with a picture below which are the words ‘‘ Where is the black stone of the great 
bilingual? I reduced it to powder by the hammer of votes.” Then on the third 
page of the issue, photographs of persons who were killed in the Bombay firing are 
published and on the top of the page there is a heading ‘‘Marathas of Bombay, 
take revenge of this devilish murder’’. Below these photographs are the oe 
“The Congress ballot box is beameared with this blood of the martyra’’. On 
the fourth page of the issue there is a picture of a hand with the Congress ballot 
box on the palm and on the top of the picture are the words: ‘‘Have you 
geen this ballot box of the Congress’’ and at the bottom are the words ‘‘It is- 
smeared with the blood of the Marathas’’. The Tribunal was disposed to take 
the view that all these were political statements, however strong the words used 
therein, and we are not disposed to take a different view of either the state- 
ments or the pictures published in this issue. 

Exhibit P-27, which is the same as P. 58, is a poster issued admittedly by the 
Communist Party on the same date, Le. March 11, 1957, and on the top of this 
poster there are words expressing ‘‘gahutation to ‘the immortal martyrs 
who sacrificed their lives in the cause of Samyukta Maharashtra and Maha- 
Gujarat’? and at the bottom there is an appeal that the sacrifice of 
these martyrs ‘should be remembered and the voters. should make the Sam- 
yukta Maharashtra Samiti ‘successful. That algo, in our opinion, is in sub- 
stance a political appeal to the voters. Mr. Dhabe contended that both exh. 
P. 26 and exh. P. 27 contain ghastly pictures and were bound to revive the 
memory of firings in Bombay and would, therefore, amount to undue influence 
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or direct or indirect interference with the electors’ right to freely exercise 
their power to vote. It cannot be denied that these picturea were meant to be 
an appeal to the sentiments of the voters, but we are not prepared on that ac- 
count to say that the publication of these pictures in the issue of the Maratha 
or the publication of the poster on the voting day amounted to undue influence 
which constituted any direct or indirect interference with the electors’ vight 
to freely exercise their power to vote. 

Alternatively, Mr. Dhabe contended that the reference to the Marathas of 
Bombay in exh. P. 26 was an appeal to the voters to vote in favour of the 
Samiti candidates on grounds of community. Mr. Dhabe said that it might 
either be an appeal to the Maratha community as such or an appeal to the 
Marathi speaking citizens of Bombay. But eyen then according to Mr. Dhabe, 
it would come within the mischief of s. 128 of the Act. He further argued that 
we should not, in considering this appeal, construe the term ‘community’ in 
the popular sense of that term, and in this connection he relied on the case of 
Yeshuantrao v. K. T. Mangalmurti,'1 where a division bench of this Court 
construed the expression ‘‘all the contesting candidates’ in s. 82(a) of the 
Act as meaning not merely those candidates who contested at the election but 
also those candidates who contested for the election, and the Court rejected the 
meaning of the expression ‘‘contesting candidate who retired from the contest’’ 
as not being a contesting candidate in the popular acceptation of the term. 
That was undoubtedly a case on different facts. In construing the word 
“eommunity’’ in s. 123(3) we must no doubt give the word its natural meaning 
if it can bring out the real intention of the Legislature. In this connection, 
Mr. Chari referred us to a passage from Maxwell on the Interpretation of 
Statutes, 10th edn., pp. 19 and 20. Mr. Chari contended that we must construe 
the term ‘‘community’’ bearing in mind the rule in Heydon’s case which 
required consideration of the law as it stood when the statute to be construed 
was passed, the nature of the mischief or defect for which the old law did not 
provide and the remedy and the reason for it which was provided by the 
subsequent statute to cure that mischief or defect. In this case, there is no 
amendment in the wording of s. 128(3) which is the same as the wording of 
the old s. 124(5) prior to the amendment of the Act in 1956. Before the said 
amendment, this kind of corrupt practice was classed as a minor corrupt 
tice, as distinguished from major corrupt practices included in s. 123 of the 
old Act. That distinction between major and minor corrupt practices was 
done away with by the amendment of the Act in 1956. Mr. Chari contends that 
we ought not to construe the term ‘‘community’’ so as to include therein a com- 
munity of persons speaking a common language. According to him, what 
Parliament intended was the avoidance of rousing of communal or religious 
passions to influence voting at elections and that, he contends, must be under- 
stood in the sense it was always understood in this country so far. Now, the 
Representation of the People Act was passed in 1951 and it was amended in 
1956 and Mr. Dhabe’s argument in reply to Mr. Chari’s contention is that in 
1956 circumstances had considerably changed on account of the reorganisa- 
tion of States and the agitation which ensued in connection with it, and he 
contends that the term ‘‘community’’ would also, therefore, apply to a 
‘linguistic’ community and reliance is placed on the principle of construction 
which allows the extension of the language of a statute to new circumstances. 
In this connection, reference may usefully be made to a passage from Maxwell 
on the Interpretation of Statutes, 10th ed., at p. 79: 

“Except in some cases where the principle of excessively strict construction has beer 
applied, the language of a statute is generally extended to new things which were not 
known and could not have been contemplated by the Legislature when it was passed. 
Ae OOA ee AOE oe Se, ane Benoa wae Ne ane De aieeaa comes, 
into existence is a species of it.” 

There is some force in what Mr. Dhabe has contended. Now, in subs, (3) of 
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s. 123 of the Act, what is regarded as objectionable is a systematic appeal to the 
voters to vote or refrain from voting on the ground of caste, race, community 
or religion. In our judgment, the term ‘‘community’’ cannot in the context 
be confined to a religious community only. ; 

If we were to construe the appeal in the Maratha of March 11, 1957, as an 
appeal to the ‘‘Marathas’’ as a caste, then undoubtedly it would fall within 
the mischief óf this section. But it cannot-be so interpreted. The Maratha itself 
is a newspaper which is obviously intended to be read by the Marathi speak- 
ing and Marathi knowing persons, and Mr. Atre has admitted that the average 
circulation of his daily paper in January, February and March 1957 was 
about 40000 copies per day. The pictures published in that paper as well as 
in the issued by the communist party contain pictures of Gujarati vie- 
tims of police firings, who appear to be described as being residents of 
Abmedabad. The pictures of other victims also are not confined to persons 
belonging to the Maratha caste or community. Exhibit P. 27, the poster issued 
by the Communist Party, appealed for the unification of Maharashtra 
and Mahagujarat. It is not disputed that candidates standing on the 

Maharashtra Samiti ticket were drawn from all communities speak- 
ing Marathi and non-Marathi languages. In these circumstances, we are 
not prepared to hold that either these appeals were intended to be addressed 
to the caste or community of Marathas or intended to be an appeal to the 
Marathi speaking electors to vote on the ground of their being a separate 
community. It is pone to construe these appeals as calling on the voters 
to vote in favour of the political principle of formation of separate States of 
Maharashtra and Mahagujarat by voting in favour of candidates pledged to 
that principle, though undoubtedly they were intended to make an intensely 
emotional appeal to the voters. We agree, therefore, with the finding of the 
Election Tribunal that these publications cannot fall within the mischief af 
pub-s. (3) of s. 128 of the Act, , 

Beaides, it has to be remembered that exh. P.-26 as well as the poster exh. 
P. 27 were issued on the election day, that is to say, on March 11, 1957, and 
we agree with the view of the Election Tribunal that these two publications 
on the election day would not amount to a systematic appeal contemplated 
under s. 123(8) of the Act. We are not prepared to accede to Mr. Dhabe’s 
argument that because of the publication of the pictures both in exh. P. 26 and 
' exh. P. 27 on the election day, we should hold that there was a systematic appeal 
to the voters to vote on the panes of community. The expression ‘systematic’ 
would involve an element of planning, of method, of some continuity or per- 
sistance and admittedly exh. P-26 and P-27 or P-58 were published on the. 
day of the election only. The argument, therefore, that the publication of 
these exhibits constituted either undue influence or a systematic appeal to 
the voters to vote on the ground of community must, co ently, fail. 

That takes me to the next argument of Mr. Dhabe that the present election 
has been vitiated by a corrupt practice falling within s. 128(2) of the Act, and 
Mr. Dhabe says that Mr. Awati, the candidate who stood on the Ram Rajya 
Parishad ticket, was induced to retire from the contest by reason of a reward 
offered to him publication of his photograph in the Maratha dated March 
12, 1957. That issue of the Maratha is exh, P. 80. It may be mentioned that 
in the trial Court it was also alleged by the petitioner that Mr. Awati was 
offered a bribe of Ra. 1,808 by one Vinayak Bhave or somebody else on behalf 
of the Samyukta Maharashtra Samiti. Mr. Awati denied that allegation and 
stated that the statement that he got Ra..1,800 from Vinayak Bhave or any- 
body else was false. He characterised it as a creation of the petitioner's 
brain. He further stated that he had told the Ram Rajya Parishad that he 
could not afford to incur the expenses of election and as the Parishad was not 
chee tee the necessary aid he would retire; and that was the sole reasor of 

is retiring from the contest. The Tribunal, therefore, rejected the allegation 
of the petitioner that there was corrupt practice on the part of the succesaful 
candidates in inducing Mr. -Awati to retire from the contest by giving him 
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Es. 1,800. Mr. Dhabe has very properly not pursued that allegation in this 
Court. But he contends that the publication of Mr. Awati’s photograph on 
the day after the election, giving him a prominent place and showing that he 
had supported the Samiti candidate, amounted to gratification as defined in 
the Explanation to s. 128(1). Below the photograph appearing in the Maratha 
it was stated that Mr. Awati who had withdrawn his candidature was the first to 
give his vote to the Samiti candidate, and Mr. Awati was to be seen in the pho- 
tograph at the polling station at Shivaji Mandir at Dadar. Mr. Awati in his 
evidence stated that the representatives of the Maratha had not come to him 
to take his photograph and nobody had asked him to attend to give the first 
vote at the election. He went of his own accord to the Shivaji Mandir polling 
booth. He himself, his wife and daughter-in-law went to give their votes, 
but he did not pose for his photo for any photographer. He did not disclose 
to anybody for whom he was voting or for whom he voted because it was a 
secret poll. Then he explained that as there was only one woman voter, who 
was ahead of him to go inside for voting, and as the number of that voter 
could not be traced, he was given the ballot-paper first. Mr. Atre in his 
evidence also stated that he did not know for whom Mr. Awati voted, that he 
was not present when he voted and that the photographer of the Maratha took 
this photo as those were his standing orders. He explained that it was stated in 
exh. P.-80 that Shri and Smt. Awati voted for the Samiti candidate because 
his correspondent told him that they had in their hands Samiti cards. We 
do not think that the publication of this photograph amounts to any reward 
or gratification to Mr. Awati at all The Explanation to sub-s. (1) of s. 123 
of the Act refers to ‘‘all forms of entertainment and all forms employment 
for reward’. It is really difficult to appreciate the argument that the publi- 
eation of Mr. Awati’s photo on the next day after the election would amount 
to a corrupt practice within the meaning of the Explanation to s. 123(1) of 
the Act. 
[The rest of the judgment is not material to this report. ] 


`” PATEL J. ...S0 far as the question of agency is concerned, it must be men- 
tioned that the word has not been defined anywhere in the Act, though it has 
been freely used in s. 128, s. 100 at one place and s. 98 as well. For the 
purpose of s. 123, Explanation No. 1 is appended to that section which says: 

“In this section the expression ‘agent’ includes an election agent, a polling agent 
and any person who is held to have acted as an agent in connection with the election 
with the consent of the candidate.” 
This is an inclusive definition and not an exhaustive one and the question 
whether or not Mr. Atre was the agent of the returned candidate must there- 
fore be determined with reference to the use of the word ‘‘agent’’ as 
understood in the law of elections all these days. 

I may refer to a passage from the judgment of Mr. Justice Willes in The 
Blackburn Case! which is as follows (p. 201) :— 

“Nothing can be clearer than this law; it has existed for a very considerable period, 
I believe certainly from as early as the time of James L Some 285 years ago the general 
principle was laid down upon the first and only occasion upon which the jurisdiction 
of the House of Commons over Parliamentary elections was seriously questioned, (Good- 
win’s case, 2 State Trials, 1) and upon which occasion it was confirmed. And it is enacted 
and settled as the law by the Corrupt Practices Prevention Act of 1854, s. 36, which, to 
my mind, does no more than lay down in very distinct terms that which has been al- 
ways the understood law of Parliament, or rather the common law of the land, with 
respect to the election of members of Parliament; that is to say, that no matter how 
well the Member may have conducted himself in the election, no matter how clear his 
character may be from any imputation of corrupt practice in the matter, yet if an 
authorised agent of his, a person who has been set in motion by him to conduct the 
election, or canvass voters on his behalf, ig in the course of his agency guilty of cor- 
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iis a Yn? clus CSG cise) a a par eens 
As it has been expressed from early time, no person can win and wear a prize upon 
whose behalf the contest has not been legitimately and fairly carried on, or, as it was 
expressed [in Goodwin's case (2 St. Tr. §1)] non coronabitur qui non legitime certaverit, 
which is only so much in Latin showing the antiquity of the principle I have already 
expressed in English; and whether it be the person who contends in respect of any 
unfair play of his own, whether it be the owner of a horse in respect of the foul riding 
of his jockey, whether it be the owner of a ship in respect of the fault of his steersman, 
or the hoisting of an additional sail against the rules of the race by one of the seamen; 
or whether be a candidate, in a Parliamentary contest in respect of his agent, in 
every one of those cases, whether it has been the principal who has been guilty of 
illegality, or whether the illegality has been committed by his agent only, even without 
his authority or against his will, provided it be done in his agency, and for the supposed 
benefit of his principal, such principal must bear the brimt, and cannot hold the benefit 
in respect of that in which the agent has compromised him, and would in a matter -of 
this description have also betrayed-the public, who have a right that a just election, 
shall be had.” 
Without multiplying reference to case law it may be stated that, Tribunals -in. 
England have followed the principle of what is stated above without attempt- 
ing to lay down a definite and precise definition of the word ‘Agency’ in 
election matters for the possible reason ‘‘that in some other case that particular” 
definition might be evaded, although what came to substantially the same 
thing, might have taken place” (Grove J. in Wakefield. Case?) . . 

Our own Act has not given a precise definition of the word ‘agent’ and has 
left it to the Tribunal deciding an election case to determine in what relation 
a particular person canvassing for the votes for the candidate stands to him 
and from that to determine whether or not he is the agent of that. candidate. 

..; The question then is whether the action of Mr. P. K. Atre in so far as 
the publication of the letter by even a correspondent which came. within the 
the ambit of s. 123(4) could be brought within s. 100 for declarizig the result 
of the election void. If we turn to s. 128 which defines corrupt practices, in 
every component part of the section we find the:use of the word ‘‘by a candi- 
date ‘or his agent or by other person’’ and those words appear not in sub-s. (1) 
but in every other sub-section of that section. Coming, however, to s. 100: it 
is a somewhat different matter. So far as relevant for the immediate purpose 
it is as follows :— 

“100. (1) Subject to the provisions of sub-section (2), if the Tribunal is of opinion... 

(b) that any corrupt practice has been committed by a returned candidate or his 
election ʻagent or by any other person with the consent of a returned candidate or his” 
election agent;.. 
(da) that tho result of the election, in o far as St conoerna a returned candidat, has 
been materially affected.. 

(8) bs aly: onu a shunted 4a this a a aa Ty 
a person other than that candidate or his election agent or a person acting with the consent 
of such candidate or election agent,.. 

(2) Tf in the opinion’ of the Tribunal, a returned candidate has bese guilty by an 
pean gihar Man pis GocHon agah of any carrupt practice bif the TrHhuaal ism fees 

(a) that no such corrupt practice was committed at the election by the candidate or 
his election agent, and every such corrupt practice was committed contrary to the orders 
and without the consent, of the candidate or his election agent; 

(b) that all such corrupt practices were of a trivial and limited character or took thé 
form of customary hospitality which did not affect the result of the election; 

(c) that the candidate and his election agent took all reasonable means for preventing 
the commission of corrupt practices at the election; and 

(da) that im all other respecta the election was free from any corrupt practico on the 
part of the candidate or any of his agents, . 
then the Tribunal may decide that the election of the returned candidate is not void” re 
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Clause (1) (b) is intended to be directed to any corrupt practice committed 
by the candidate or election agent who has been defined in the Act, whatever 
be the nature of the corrupt practice. However if the corrupt practice is by 
some one other than those two then consent must be proved. Sub-clause (2) 
cannot be a proviso to this clause for the obvious reason that though an agent 
may fall within the words ‘‘any person other than a candidate or his election 
agent” as found in sub-cl. (1), to come within the proviso it must be esta- 
blished that the corrupt practice was committed ‘‘without consent’, a 
contradiction in terms. Moreover, on fundamental principles acts of agents 
cannot have been intended to be treated so leniantly, for it would be in a rare 
case that consent of the candidate could be established. It would appear that 
sub-cl. (2) is meant to be a proviso to some provision which would enable the tri- 
bunal to declare the election of a returned candidate void on the ground of a ~ 
corrupt practice by an agent. But such a provision is absent from this section. If 
Mr. Atre’s action falls within sub-s. g ) even though he is an agent then for 
the reason stated by my learned brother and with which I agree, consent of 
the returned candidates or their election agent not having been established the 
election cannot be held to be void. 

Is it then possible to bring this particular action of Mr. Atre within any 
other provision of the sectiont The only one under which it could possibly 
be brought is sub-s. (7)(d) of s. 100. This provision in relation to the words 
“or a person acting with the consent of such candidate or election agent’’ is 
capable of being read in two ways, (1) by any corrupt practice committed in 
the interest of the returned candidate by a person other than a person acting 
with the consent of such candidate or election agent, and (2) by any corrupt 
practice committed by a person acting with the consent of such candidate or 
election agent. It seems this subcL (d) is directed to something or the other 
done or omitted to be done by some one other than a candidate or his agent. 
It is, therefore, that ‘‘result of the election is materially affected’’ required 
before the election could be set aside. This is obvious for in elections it is 
common experience, of some persons ‘‘volunteers’’ who without even the know- 
ledge of the candidate or his agent take so much interest in the election of a 
particular party or person and act in furthering his election. The provision 
is meant for canvassers like them. As an illustration in the very case it has 
appeared that in a chawl some persons put up a board and at other places 
some persons refused to allow the canvassers to even enter the chawl. I would, 
therefore, read the provision in the first meaning suggested by me. If it is 
read in this sense, then Mr. Atre’s conduct will not be covered by it since he 
is not some one ‘‘other than a person acting with the consent of such candidate 
or election agent”. 

Is it possible to assign the second meaning to the section? For that purpose 
reference must be made to the provisions of sub-s. (2) of s. 100 which I have 
stated before. It must be remembered that this part must be read as a qua- 
lification to sub-s. (1), which undoubtedly it is, as it gives jurisdiction to the 
Tribunal to decide that the election of the returned candidate is not void if 
it is satisfied about certain matters in relation to the corrupt practices of an 
agent of a candidate. The result of applying it to sub-cl. (d) would be that 
if the corrupt practice is committed by some one falling within the words 
‘person acting with the consent of the candidate” but is not ‘‘an agent’’ then 
the election must be set aside if it materially affected the result of the election. 
But if the corrupt practice is by an agent, a person who is more than a person 
acting with the consent of the candidate or his election agent, then the further 
facta, if established, would enable the Election Tribunal to decide that the elec- 
tion of the returned candidate is not void, a result obviously not intended. The 
provisions of this sub-section are wholly unsuited for being applied as a proviso 
to this method of reading that sub-clause. It is, therefore, impossible to read 
the section in its second meaning. Further this conclusion is strengthened by 
the very wording of that sub-s. (2) which refers specifitally to a corrupt practice 
by an agent for which apparently there is no provision in the earlier sub-section. 
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The discussion above would show that it is a case of omission, an unfortunate 
result which should not be lightly created. It is no doubt possible to get over 
this difficulty and to bring out the real intention of the Act by reading the 
word ‘‘his agent’’ instead of the words ‘‘his election agent’’ in cL (#) of 
s. 100(1) and that is no doubt open to a Court construing a statute (See 
Maxwell, 10th Edition, page 229):— 

“_.. This may be done by departing from the rules of grammar, by giving an unusual 

meaning to particular ‘words’, by altering their collocation, or by rejecting them altoge- 
ther, under the influence, no doubt, of an irresistible conviction that the Legislature could 
not possibly have intended what its words signify and that the modifications thus made are 
mere corrections of careleas language and really give the true meaning. Where the main 
object and intention of a statute are clear, tt must not be reduced to a nullity by the 
draftsman’s unakilfulness or ignorance of the law, except in a case of necessity, or the 
absolute intractability of the language used.” 
I would have been tempted to do it in the case under discussion but for the 
fact that in the Billt as presented in the House the. words were ‘‘his agent’’ 
while im the Act as passed the words are ‘‘his election agent’. It would, 
therefore, appear that what was done was done with some purpose which has, 
however, left a gap in the legislation. It is not for the Court to remedy 
that gap. There is, therefore, apparently no provision under s. 100 under which 
the action of Mr. P. K. Atre can be brought as an agent of the returned 
candidate. Assuming that the second meaning can be assigned to the provi- 
sion then it is not proved that the result of the election has been materially 
affected. The election, therefore, cannot be declared void. 

As to the other grounds urged by Mr. Dhabe my learned brother has dealt 
with them in great detail and I agree with his conclusions and have nothing 
further to add. I, therefore, agree with the final order that is proposed by 
my learned brother. 

Appeal dismissed. 


SUPREME COURT. 


Present: Mr. Justice B. P. Sinha, Mr. Justice Syed Jafer Imam ond 
Mr. Justice K. Subba Rao. 


NANI BAI v. GITA BAT RAMA GUNGE.* 

Indian Limitation Act (IX of 1908), Sec. 184—Indian Registration Act (XVI of 1908), 
Secs. 17(1)(b), #—Mortgagor’s suit for possession after redemption—Applicability 
of art. 184 to such suit—Burden of proof whether on defendant that mortgagee has 
transferred larger interest then justified by mortgage-—Partition severing only jotnt 
status of members of Hindu coparcenary without division of property by metes and 
bounds—Document evidencing such severance whether comes within purview of 
8. 17(1)(b) of Indian Registration Act. 

Article 184 of the Indian Limitation Act, 1908, contemplates a sale by the mortgagee 
in excess of his interest as such. Therefore, to attract the operation of art. 134, the 
defendant has got affirmatively to prove that the mortgagee or his successor-in- 
interest has transferred a larger interest than justified by the mortgage. If there is 
no such proof, the shorter period under art 134 is not available to the defendant in 
a suit for possession after redemption. 

~ Under Hindu law a perttion by allotting specific properties or parcels to indivi- 
dual coparceners may be effected orally, but if the parties reduce the transaction to 
a formal document which’ is intended to be the evidence of the partition, it has the 
effect of declaring the exclusive title of the coparcener to whom a particular property 
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‘ ds allotted by partition, and is, thus, within the mischief of s. 17(1)(b) of the Indian 

- Registration Act, 19086. But a partition which is only a severance of the joint status 
of the members of the coparcenary Le. what was once a joint title, has become a 
divided title though there has been no division of any properties by metes and- 
bounds, may be brought about by a document and such a document which affects 
only the status of the member or the members who have separated ‘themselves from 
the rest of the coparcenary, does not come within the purview of s. 17(1)(b) of the 
Act, and is, therefore, not compulsorily registrable. 


Tax facta are stated in the judgment. 


: LK. Jha, Rameshwar Nath, J. B. Dadachanji and §. N. Andley, for the 
appellant. 
K. B. Bengert and K. R. Chaudhari, for the respondent. 


: Snoywa J.° This is a defendants’ appeal by leave granted by the High Court 
of Judicature at Bombay, from the decision of that Court, dated Octobet 9, 
1950, in two ‘cross-appeals from the decision of the Special Judge of the Spe- 
cial Tribunal Court at Mangalvedhe, dated July 31, 1946, in Special Suit No. 
1322 of 1988, Of the two cross-appeals, the First Appeal eal No. 361 of 1948, by. 
the appellants, was dismissed, and: the First Appeal No. 363 of 1948, by” the 
pigintiff,- was alowed. The plaintiff-respondent had instituted’ another sujt, 

Suit, No. 1894 of 1937, which was also tried along with Special Suit No. 
$822 of 1938. The former suit stands dismissed as a result of the judgment. 
of be High Court, and no appeal has been brought against that ee to 
this Court. 

The suit out of anh’ this appeal arises ‘(Gingell Suit No. 1822 of 1988), was 
instituted under the provisions of the Sangli State Agriculturists Protection 
Act, granting certain reliefs from indebtedness to agriculturists of that State- 
which was then outside what used to be called ‘‘British India’’. The suit as 
originally framed prayed for accounts in reapect of two mortgages, though, 
there were really three mortgages, to be described in detail hereinafter, and 
for possession of the lands comprised in those mortgages. Defendant No. 1 
filed his written statement on January 6, 1940, contesting the suit mainly on 
the ground that the plaintiff had no title to the mortgaged properties in view 
of the events that had happened; that the mortgaged phe had been sold 
at auction and purchased by the defendant’s father who, thus, became the full 
owner thereof; and that he had -sold most of the properties to other persona 
who were holding those properties as full owners. Defendant No. 8, who also 
represents the original mortgages, filed a separate written statement support- 
ing defendant No. 1. Of the defendants who are transferees from the. ori- 
ginal mortgagees or their heirs, only defendant No. 8 filed his written state- 
ment on March 26, 1940, substantially supporting defendant: No. 1’s written 
statement and adding that he had purchased the bulk of the mortgaged pro- 
perties after acquisition of full title by the mortgagees themselves more than 
12 years before the institution of the suit, and that, therefore, it was barred by 
limitation. 

The trial Court dismissed the suit by its judgment dated November 26, 1941, 
with costs. On appeal by the defeated plaintiff, the Special Bench of the High 
Court of Sangli State, by its Judgment dated June 18, 1944, remanded the 
suit for a fresh trial after having permitted the plaintiff to amend the plaint 
so ds to include the relief for redemption. It appears that during the pendency 
of the suit after remand, an application was made in February, 1945, for 
making substitution in place of defendant No. 2 who had died meanwhile, but 
the application was refused by the Court on the ground that the suit had 
abated as against that defendant. After re-framing the issues and re-hearing 
the case, the trial Court, by its judgment and decree dated July 31, 1946, dis- 
missed the suit as against defendants Nos. 6 to 9 who were holding portions of the 
mortgaged properties by sale-deeds of the years 1919 -and 1922, for more than 
12 years, as barred by limitation under art. 134 of the Limitation Act. The 
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Court decreed the suit in respect of the mortgaged portion of R.S. No. 1735, 
having an area of 16 acres and 21 gunthas, as against defendant No. 3, and R.8. 
No. 834 against defendant No. 1’s heirs. Bach party was directed to bear ita 
own costs throughout. From that decision, the defendants preferred a first 
appeal, being First Appeal No. 361 of 1948, and the plaintiff filed a cross- 
appeal, being First Appeal No. 868 of 1948, in the High Court of Judicature 
at Bombay. Both the appeals were heard together along with two other cross- 
appeals arising out of the other suit mentioned above. The ae Court, by 
its judgment and decree dated October 9, 1950, dismissed the defendants’ ap- 
peal No. 361 of 1948, and allowed the plaintiff’s appeal No. 363 of 1948, with 
costs, holding that art. 148 and not art. 134 of the Limitation Act, applied to 
the suit, and that, therefore, it was not barred by limitation. In the result, the 
-plaintiff’s suit was decreed in its entirety. Hence, this appeal by the 
defendants. 

A number of questions of fact and law have been raised by the learned coun- 
sel for the appellants, but before we proceed to deal with them, it is convenient 
to dispose of the preliminary points in bar of the suit. At the forefront of his 
submissions, the learned counsel for the appellants contended that the suit was 
outside the jurisdiction of the Special Court created under the Sangli State 
Agriculturists Protection Act I of 1936. With reference to the provisions of 
that Act, it was contended that the Act authorized the Special Court to take 
accounts and to re-open closed transactions only up to the year 1915, and that 
as the transactions which were the subject-matter of the suit, were of the years 
1898, 1900 and 1901, the Special Court was not competent to go into those 
transactions and grant any relief to the agriculturist-plaintiff. In our opinion, 
there is no substance in this contention. The Sangli Act referred to above, 
had chosen the year 1915 as the date-line beyond which the Court was not 
competent to grant any relief to agriculturists, by way of re-opening of closed 
transactions. But that does not mean that the Court itself was incompetent 
to grant any other relief in respect of transactions of a date prior to 1915. 
If the Legislature had intended to limit the jurisdiction of the Special Court, 
as contended on behalf of the appellants, nothing would have been easier than 
to say in express terms that the Court’s jurisdiction to grant relief was limit- 
ed to transactions of that year and after, but there are no such words of limi- 
tation in any part of the statute. The operative portion of the statute does 
not contain any such provision. In our opinion, therefore, the Special Court 
“was competent to entertain the suit for redemption, though it would not be 
competent to re-open those transactions even if any such question of re-opening 
closed transactions had been raised. But it is manifest that no such question 
arose out of the pleadings in this case. Hence, those words of limitation are 
wholly out of the way of the plaintiff. It may be mentioned that no such 
plea of want of jurisdiction of the trial Court had been raised in the pleadings 
or in the issues in the Courts below. This ground was raised, for the first time, 
in the statement of case in this Court. The preliminary objection to the juris- 
diction of the trial Court is, thus, overruled. 

It was next contended that the suit was barred by limitation of one year 
under art. 12 of the Limitation Act. The point arose in this way. The pro- 
perties sought to be redeemed were mortgaged, as will presently appear, suc- 
ceasively under three bonds of the years 1898, 1900 and 1901, by the plain- 
tiff’s father, Gundi (omitting all reference to his brothers). It appears that 
there was a decree for money of the year 1903, in favour of a third party who 
is not before us. Gundi had been sued as the original defendant, but after _ 
his death, his place was taken by his brother Sadashiv as his heir and legal 
representative. In execution of the decree, the mortgaged properties were 
auction-purchased by the mortgagee’s son, Fulchand, son of defendant No. 1 
as it appears from the sale-certificate, exh. D-56, dated October 31, 1907. On 
the basis of this auction-purchase, it has been contended on behalf of the mort- 
gagee that unless the sale were set aside, it would bind Gundi and his successor- 
in-interest, the plaintiff. The High Court has held that art. 12 ia out of the 
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way of the plaintiff because neither the plaintiff nor her father was a party 
to the sale. If Gundi himself were a party to the execution proceedings, the 
sale as against him, would bind his estate and his snccessor-in-interest. But it 
appears that Gundi was substituted by his brother Sadashiv in the execution 
proceedings. If Sadashiv could not be the repreaentative-in-interest of Gundi, 
as will presently appear, he could not have represented Gundi’s estate, ‘and, 
therefore, the sale as against him, would be of no effect as against the plaintiff. 
But it was argued in answer to this contention that the decision of the Privy 
Council in the case of Malkarjun Bin Shidramappa v. Narhari Bin Shiv- 
appa! is an authority for the proposition that even if the property was 
sold by substituting a wrong person as the legal representative of the judgment- 
debtor, the sale would bind the estate of the judgment-debtor as much as 
if the right legal representative had been brought on the record of the exe- 
cution proceedings. Assuming that the decision of the Privy Council in 
Malkarjun’s case (supra) is correct, and that it is not subject to the infirmi- 
ties of an ez parte judgment, as may well be argued, that decision is clearly 
distinguishable so far as the present case is concerned. In Malkarjun’s case, 
the executing Court had been invited to decide the question as to who was 
the true legal representative of the judgment-debtor, and the Court, after 
judicially determining that controversy, had brought on record the person who 
was adjudged to be the true legal representative. The sale was held to be of 
the property of the judgment-debtor through his legal representative, after the 
adjudication by the Court. The Privy Council held that though the decision 
of the Court on the question as to who was the true legal representative was 
wrong, it was a decision given in that litigation which affected the judgment- 
- debtor and his true legal representative, unless set aside in due course of law. 
In the present case, there was no such adjudication. From the scanty evi- 
dence that we have on this part of the case, it appears that Gundi, the original 
defendant, had died and had been, without any controversy, substituted by 
his brother, Sadashiv. The Court had not been invited to determine any con- 
troversy as between Sadashiv and the true legal representative of Gundi de. 
ceased. In execution proceedings, the property was sold as that of Sadashiv-— 
the substituted judgment-debtor. It was a money-sale and passed only the 
right, title and interest of Sadashiv, if it had any effect at all Malkarjun’s 
case (supra), therefore, is of no assistance to the appellants. The plaintiff, 
Gundi’s daughter, not being affected in any way by the sale aforesaid, it is not 
necessary for her to sue for setting aside the sale. She was entitled, as she has 
done, to ignore those execution proceedings, and to proceed on the assumption, 
justified in law, that the sale had not affected her inheritance. The suit is, 
therefore, not barred by art. 12 of the Limitation Act. 

It was next contended that even if art. 12 was not available to the defend- 
ants by way of a bar to the suit, the suit was certainly barred under art. 184 
of the Limitation Act. Under art. 134, the plaintiff has to sue to recover pos- 
session of immoveable property mortgaged and, afterwards, transferred by the 
mortgagee for a valuable consideration, within 12 years from the date the 
“transfer becomes known to the plaintiff.’’ On the other hand, it has been 
contended on behalf of the plaintiff that the usual rule of 60 years’ limitation 
under art. 148 of the Limitation Act governs the present case. On this part 
of the case, the defendants suffer from the initial difficulty that the sale-deeds, 
relied upon by them in aid of the plea of limitation under art. 134, have not 
been brought on the record of this case, and, therefore, the Court is not in a 
position to know the exact terms of the sale-deeds. This difficulty, the appel- 
lants sought to overcome by inviting our attention to the statements made in 
para. 8 of the plaint. But those are bald statements giving the reasons why 
the defendants other than the original mortgages were being impleaded as de- 
fendants. There is no clear averment in that paragraph of the plaint about 
the extent of the interest sold by those sale-deeds and other transfers 
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referred to therein. The Court is, therefore, not in a position to find out 
the true position. Those sale-deeds themselves were the primary evidence of 
the interest sold. I£ those sale-deeds which are said to be registered documents 
were not available for any reasons, certified copies thereof could be adduced 
as secondary evidence, but no foundation has been laid in the pleadings for the 
reception of other evidence which must always be of a very weak character in 
place of registered documents evidencing those transactions. Article 134 of 
the Limitation Act contemplates a sale by the mortgagee in excess of his interest 
as such. The Legislature, naturally, treats the possession of such transferees as 
wrongful, and therefore, adverse to the mortgagor if he is aware of the trans- 
action. Hence, the longer period of 60 years for redemption of the mortgaged 
property in the hands of the mortgagee or his successor-in-interest, is cut down 
to the shorter period of 12 years’ wrongful possession if the transfer by the 
mortgagee is in respect of a larger interest than that mortgaged to him. In 
order, therefore, to attract the operation of art. 134, the defendant has got 
affirmatively to prove that the mortgagee or his successor-in-interest has trans- 
ferred a larger interest than justified by the mortgage. If there is no such 
proof, the shorter period under art. 184 is not available to the defendant in a 
suit for possession after redemption. A good deal of argument was addressed 
on the question as to upon whom lay the burden to prove the date of the 
starting point of limitation under that article. It was argued on behalf of the 
defendants-appellants that as it is a matter within the special knowledge of 
the plaintiff, the plaint should disclose the date on which the plaintiff became 
aware of the transfer. On the other hand, it was contended on behalf of the 
plaintiff-respondent that it is for the defendants to plead and prove the facta 
including the date of the knowledge which would attract the bar of limitation 
ander art. 184. As we are not satisfied, for the reasons given above, that 
art. 184 is attracted to the present case, it is not necessary to pronounce upon 
that controversy. It is, thus, clear that if arts. 12 and 134 of the Limitation 
Act do not stand in the way of the plaintiff’s right to recover possession, the 
only other article which will apply to the suit, is art. 148. It is common 
ground that if that article is applied, the suit is well within time. 

Before dealing with the factual aspects of the case, it is necessary to deal 
with another plea in bar of the suit raised on behalf of the appellants. It is con- 
tended that the suit is bad for defect of parties in so far as the heirs of 
defendant No. 2 are concerned. It appears from the order dated March 27, 
1946, passed by the trial Court during the pendency of the suit after remand, 
that defendant No. 2 died on April 26, 1948, that is to say, while the 
appeal before the Bombay High Court was pending in that Court before re- 
mand. The then appellant, who was the plaintiff, did not take steps to bring 
on record the legal representatives of that defendant. An attempt was made 
by the plaintiff later on to get his heirs substituted on the record, but the Court 
upheld the defendants’ objection and did not allow substitution to be made. 
It was, thereof, noted that the appeal, which was then pending in the High 
Court, had abated as against defendant No. 2, and that, the order of remand 
made after his death and in the absence of his legal representatives, would not 
affect them. Therefore it was contended that the whole suit would abate, be- 
cause, in the absence of the heirs of the deceased defendant No. 2, the suit 
was imperfectly constituted under O. XXXIV, r. 1, of the Code of Civil Pro- 
cedure. That rule requires that ‘‘all persons having an interest either in the 
mortgage-security or in the right of redemption shall be joined as parties...’’ 
The original mortgagee under the three mortgages was Kasturchand Kaniram. 
Defendant No. 1 has contested this suit by filing a separate written state- 
ment of his own as the successor-in-interest of the original mortgagee. It doea 
not appear from the pleadings that defendant No. 2 was a joint mort- 
gagee with defendant No. 1 or his ancestors. The only statement in the 
plaint in para. 8 with reference to defendant No. 2 is that the ‘‘Lands 
R.S. No. 1785 has gone to the share of defendant No. 2. Defendant No. 8 
looks after all the transactions of defendant No. 2 and the shop running under 
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-the name of ‘Kaniram Kasturchand’ has gone to the share of defendant No. 3”. 
Thus, it is not a case of defendant No. 1 being joint with the other defend- 
ants including defendant No. 2 who is not now represented on the record. If 
defendant No. 2 had any distinct interest, that, on the plaint, appears to be 
confined to R.S. No. 1735. In the written statement filed on behalf of 
defendant No. 3 it is stated in para. 9 that the mortgaged portion of R.S: a 
‘1735, which, according to the plaint, was the property of defendant No. 
was really in possession of defendant No. 3 as owner. It would, thus, ap- 
pear that even in respect of that plot, defendant No. 2 had no subsisting 
interest. This claim of defendant No. 3 is strengthened by the fact that 
-defendant No. 2 did not file any written statement challenging the state- 
:ment aforesaid of defendant No. 3 or claiming any interest in that plot or 
amy other part of the mortgaged property. Defendant No. 2 had remain- 
-ed 6z parte Seen apparently because he had no interest in the property 
to be redeemed. any view of the matter, his heirs are not parties to this 
suit, and any determination in this suit will not bind them. But it does appear 
-that defendant No. 2 had no subsisting interest, if he had any at any 
anterior period, in any portion of the mortgaged property. 
` Tt was also contended that the original defendant No. 8 died, and in his 
place defendants Nos. 8a to 8g were substituted. It appears that of the seven 
persons substituted on the record as the legal representatives of the original 
‘defendant No. 8, only defendants 8e, 8f and 8g were served, and the others, 
namely 8a, 8b, 8c and 8d, were not served. On those facts, it was contended 
that the suit for redemption was bad in the absence of all the necessary par- 
ties. “It was sought, at one stage of the arguments, to be argued that the suit 
had abated against defendant No. 8, and this argument, in the High Court, 
:was met by the observation that under O. XXII, r. 4, Code of Civil Procedure, 
it was enough to bring on record only some out of the several legal representa- 
tives of a deceased party, on the authority of the judgment of the Bombay 
-High Court in Mulchand v. Jatramdas'. But on the facts stated above, there 
was no room for the application of r. 4, O. XXII, of the Code. All the legal 
representatives, at any rate, all those persons who were said to be the legal 
representatives of the deceased defendant No. 8, had been substituted. Thus, 
the requirements of O. XXII had been fulfilled. If, subsequently, some of the 
“heirs, thus substituted, are not served, the question is not one of abatement 
of the suit or of the appeal, but as to whether the suit or the appeal was com- 
petent in the absence of those persons. It does not appear that the absent 
-parties were really necessary parties to the suit or the appeal in the sense that 
they were jointly interested with the others already on the record in any por- 
tion of the mortgaged property. In what circumstances they were not served 
or ordered to be struck off from the record does not clearly appear from 
the printed record before us. Defendant No. 8e, who happens to be the 
brother of the original defendant No. 8, has only filed a written statement 
claiming that he and his vendor, defendant No. 7, had been in possession for 
“more than 12 years, and that the suit was, on that count, barred by limitation. 
None of the other defendants, who had been brought. on the record in place of 
the original defendant No. 8, has appeared in the suit or in the appeal to 
contest the claim of defendant No. 8e that he was in possession of that portion 
of the property, namely, 6 acres and 82 gunthas out of R.S. No. 242 (old 
survey No. 288).' Hence, there was no question of abatement of the suit or 
“the appeal. The only question which may or may not be ultimately found 
to be material on a proper investigation, may be whether the decree to be 
passed in this case, would be binding on those who had not been served. For 
ought we know it may be that they were not interested in the plot sought to 
be redeemed. On these findings, it must be held that the preliminary objec. 
tions raised on behalf of the defendants in bar of the suit must be overruled. 
: Hence, the whole suit cannot be held to be incompetent for the reason ‘that 
` the heirs of defendant No. 2 have not been brought on the record. 
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Having thus disposed of the specific pleas in bar of the suit, we now turn 
to the contentions bearing on the factual aspects of the controversy. It was 
contended that the plaintiff, who is admittedly the daughter of Gundi, has not 
established her title to the mortgaged properties. In this connection, it is 
convenient to set ont the essential facts in relation to the three mortgagedeeds 
in question. The first mortgage is dated June 4, 1898, in favour of Kastur- 
chand executed by Gundi, son of Appa, for the sum of Ra. 700, 
the amount borrowed by him, mortgaging 7 survey numbers with an aggregate 
area of 48 acres and 38 gunthas. It was a mortgage with possession for a 
period of 4 years, with Gundi’s two brothers—Sadashiv and Rama—as sure- 
ties for the re-payment of the amount borrowed which was the personal res. 
ponsibility of Gundi under the terms of the document. But the pronerty mort- 
gaged is admittedly the ancestral land of the three brothers. The second 
mortgage between the same parties in respect of the same properties bears 
the date May 25, 1900. It secures a further advance of Rs. 800 to the mort- 
gagor, the payment of which debt is again assured by his two brothers—Sada- 
shiv and Rama—as sureties. The third mortgage-bond is for a further advance 
of Re. 200 to the mortgagor Gundi, with his brothers aforesaid again figuring 
as sureties. It would, thus, appear that all the three mortgages are between 
the same parties as mortgagor and mortgagee, and the two brothers of the mort- 
gagor join in executing the mortgages as sureties, the property given in mort- 
gage belonging to all the three brothers. The total advance of Ra. 1,200 under 
those three mortgages was made to the principal debtor, Gundi. It appears 
that, of the three brothers, Rama died first, and then Gundi, some time in 
1908, survived by his two daughters—the plaintiff and defendant No. 18. The 
plaintiff ’s case is that the common ancestor, Appa, in his life-time, had effected 
a partition amongst his three sons aforesaid, giving them each specific por- 
tions of his lands, reserving a portion for the maintenance of his wife. Those. 
transactions are exhs, P-43, P-44, P45 and P-46, all dated August 81 or 
September 1, 1892, and, apparently, forming parts of the same transaction. 
These are formal documents giving details of the lands allotted to each one of 
the three brothers and to their- mother by way of maintenance. The common 
recital in these documents is that the executant of the documents, Appa, had 
three sons—Gundi, Sadashiv and Rama, in order of seniority—‘‘who cannot 
pull on together’’. The document further recites: ‘‘Hence, separation having 
been effected with your consent, (I have) divided in every wav and given vou 
the estate, the land, the assets ete., pertaining to the one-third share. The 
same are as under.’’ Then follow the details of the properties senarately al. 
lotted to each of them. The plaintiff’s case is that ever since 1892—the date 
of the documents aforesaid—the three branches of the family had become sepa-. 
rate in estate, if not also divided in all respects, and that on the death of Rama, 
Gundi and his brother Sadashiv inherited his one-third share in equal moieties, 
that is to say, on the death of their mother and their brother, the two brothers 
became owners of half and half of the ancestral property left by Appa who 
appears to have died soon after the alleged partition. The plaintiff’s case fur- 
ther is that the principal mortgagor in all those three transactions aforesaid 
was Gundi, and his two brothers had joined only as sureties by way of addi- 
tional security in favour of the mortgagee. It has been contended on the other 
hand on behalf of the defendants-appellants that, in the first instance, the 
documents of 1892, referred to above, -do not evidence an actual partition by 
metes and bounds, but only represent an arrangement by way of convenience 
for more efficient and peaceful management of the family property, and that, 
alternatively, if those documents are claimed to have the efficacy of partition 
deeds, they are inadmissible in evidence for want of registration. The Courts 
below have held that those documents are inadmissible in evidence as regular 
deeds of partition which they purport to be in view of the provisions of the 
Registration Act. But those transactions have been used for the collateral pur- 
pose of showing that froh that time, the three brothers became separate in 
estate, and evidencing the clear intention on the part of each one of them to 
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live as separated members, each with one-third share in the paternal estate. 
Tn this connection, reliance was placed on behalf of the appellants, upon what 
was alleged to be the subsequent conduct of the three brothers after 1892, as 
evidenced by the three mortgage-bonds themselves and the sale-deed—exh. D-54 
—dated June 17, 1909. By the last named document, Sadashiv purported 
to sell to Fulchand Kasturchand, son of the original mortgagee, practically. the 
whole of the mortgaged properties, for a sum of Rs. 1,500. The recitals in the 
sale-deed would certainly make it out that the three brothers were joint in 
estate, and that the sale-deed was being executed to pay off the personal loans 
of Gundi and Rama during the years 1900 to 1908, plus the loans taken by the 
vendor himself. Finally, the deed proceeds to make the following very signifi- 
cant declaration as to the status of the members of the so-called joint family :— 


“As I have sold to you my right, title and interest in the abovesaid lands, netther 
I nor my heirs and executors of my will have any right whatsoever over the sald pro- 
perty. As I am the male heir in the joint family by survivorship, nobody except me has 
any interest in the aforesaid lands. I have sold to you whatever interest I had in the 
sid lands.” 


It was further contended that even strangers to the family treated the brothers 
as joint in estate as shown by the execution proceedings and the sale certifi- 
cates of the years 1903 to 1907, whereby Sadashiv was substituted as the sole 
heir and legal representative of the defendant Gundi, in the suit for money 
which resulted in the auction-sale referred to above, of the year 1907. 

If the transaction of the year 1892 is admissible in evidence for the purpose 
for which the document was used in the Courts below, namely, to prove sepa- 
ration in estate, there is no room for ambiguity, and the position is clear that 
the three brothers had become separate. Further recitals in those documents 
that specific portions of the ancestral property had been allotted to the three 
brothers separately, being in the nature of a partition deed by the father in 
his life-time, and being unregistered, are inadmissible in evidence to- prove such 
a partition. But the plaintiff’s case does not depend upon proof of actual par- 
tition by metes and bounds, In the absence of any ambiguity, the later trans- 
actions would not be relevant except to show that there was a subsequent re- 
union amongst the brothers, which is no party’s case. 

But it was argued on behalf of the appellants that those documents—exhs. 
D-52, D-58 and D-55—are not admissable in evidence even for the limited 
purpose of showing separation in estate. The question, therefore, is whether 
those documents ‘‘purport or operate to create, declare, assign, limit or extin- 
guish, whether in present or in future, any right, title or interest, whether vest- 
ed or contingent, of the value of one hundred rupees and upwards, to or in 
immovable property’’, within the meaning of s. 17(1)(b) of the Registration 
Act. No authority has been cited before us in support of this contention. 
Partition in the Mitakshara sense may be only a severance of the joint status 
of the members of the coparcenary, that is to say, what was once a joint title, 
has become a divided title though there has been no division of any properties 
by metes and bounds. Partition may also mean what ordinarily is understood 
by partition amongst co-shareras who may not be members of a Hindu copar- 
cenary. For partition in the former sense, it is not necessary that all the 
members of the joint family should agree, because it is a matter of individual 
volition. If a coparcener expresses his individual intention in unequivocal 
language to separate himself from the rest of the family, that effects a parti- 
tion, so far as he is concerned, from the rest of the family. By this process, 
what was a joint tenancy, has been converted into a tenancy in common. For 
partition in the latter sense of allotting specific properties or parcels to indi- 
vidual coparceners, agreement amongst all the coparceners is absolutely neces- 
sary. Such a partition may be effected orally, but if the parties reduce the 
transaction to a formal document which is intended to be the evidence of the 
partition, it has the effect of declaring the exclusivetitle of the coparcener to 
whom a particular property is allotted by partition, and is, thus, within the 
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mischief of s. 17(1) (b), the material portion of which has been quoted above. 
But partition in the former sense of defining the shares only without specifie 
allotments of property has no reference to immovable property. Such a tran- 
faction only affects the status of the member or the members who have separat- 
ed themselves from the rest of the coparcenary. The change of status from a 
joint member of a coparcenary to a separated member having a defined share 
in the ancestral property may be effected orally or it may be brought about 
by a document. If ‘the document does not evidence any partition by metes 
and bounds, that is to say, the partition in the latter sense, it does not come- 
within the purview of s. 17(1)(b), because so long as there has been no parti- 
tion in that sense, the interest of the separated member continues to extend 
over the whole joint property as before. Such a transaction does not purport 
or operate to do any of the things referred to in that section. Hence, in so far 
as the documents referred to above are evidence of partition only in the former 
sense, they are not compulsorily registrable under s. 17, and would, therefore, 
not come within the mischief of s. 49 which prohibits the reception into evi- 

dence of any document ‘‘affecting immovable property.” It must, therefore, 
be held that those documents have rightly been received in evidence for that 
limited purpose. 

Lastly, it was contended that if those documents of the year 1892 are ad- 
missible to prove separation amongst the three brothers, then, on the death of 
one of the three, namely, Rama, and of their mother, the entire ancestral pro- 
perties including the mortgaged properties, vested in the two brothers in equal 
shares. Both by the auction-purchase of the year 1906 (D-57-D) and the sale 
deed (exh. D-54 of the year 1909), Sadashiv’s moiety share in the mortgaged 
property was purchased by Fulchand aforesaid. The plaintiff, therefore, 
could only claim the other moiety share of her father, Gundi. In our opinion, 
there is no answer to this contention because it is clear upon a proper construc- 
tion of the three mortgage-bonds and on the plaintiff’s own case that the entire 
ancestral properties and not only Gundi’s share, had been mortgaged. The 
appeal will, therefore, be allowed to the extent of the half share rightly belong- 
ing to Sadashiv, and the decree for possession after redemption will be con- 
fined to the other half belonging to the plaintiff’s father. 

In the result, the appeal is allowed to the extent indicated above. As suc- 
coes between the parties has been divided, they are directed to bear their own 


costa, throughout. 
‘Appeal partly allowed. 


Present: Mr. Justice B. P. Sinha, Mr. Justice Syed Jafer Imam and 
Mr. Justice K. Subba Rao. 
MADHAVRAO NARAYANRAO PATWARDHAN v. RAM KRISHNA 
GOVIND BHANU.* 

Indian Limitation Act (XI of 1922), Sec. 14—Plaintiff failing to prove affirmatively that 
previously instituted suit prosecuted by him in good faith and with due diligence— 
Whather plaintiff entitled to benefit of s. 14—Burden of proof. 

When the plaintiff has not satisfied the initial burden which lies upon him to 
bring his case within s. 14 of the Indian Limitation Act, 1908, namely, that the pre- 
viously instituted suit was prosecuted in good faith and ‘with due diligence, the 
burden would not shift to the defendant to show the contrary. 


Tem facts appear in the judgment. 


In C. A. No. 287 of 1955. 


A. V. Viswanatha Sastri, with G. A. Desai and Nauni Lal, for the appellant 
and respondent No. 6 in C.A. No. 288 of 1955. 


*“Deolded, April 18, 1958, Civil Appeals Nos, 287 end 288 of 1955. 
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In C. A. No. 288 of 1955. 


H. N. Sanyal, Additional Solicitor-General of India, with K. L. Hathi and 
R. H. Dhebar, for the appellant and respondent No. 2 in C. A. No. 287 of 1955. 

Purshotam Tricumdas, J. B. Dadachan}1, 8. N. Andley and Rameshwar Nath, 
for respondent No. 1 in both the appeals. 2 

Snovua J. These two appeals are directed against the judgment and decree 

dated November 30, 1951, passed by a Division Bench of the High Court of 
` Judicature at Bombay, reversing those of the District Judge at Miraj, dismiss- 
ing the plaintiff’s suit for possession and mesne profits in respect of the suit 
properties in Civil Suit No. 2 of 1940. Civil Appeal No. 287 of 1955 is on 
behalf of the added respondent No. 7, and the Civil Appeal No. 288 of 1955 is on 
behalf of the added respondent No. 6—the State of Bombay which now repre- 
sents the original defendant No. 1—the Miraj State (now merged in the State 
of Bombay). 

In the view we have taken, as will presently appear, on the question of limita- 
tion, it is not necessary to state in any detail the pleadings of the parties or 
the merits of the decisions of the Courts below. For the purposes of these 
appeals, it is only necessary to state that the plaintiff-respondent, who was the 
appellant in the High Court, had instituted a suit on January 31, 1929, the 
very last day of limitation, in the Munsiff’s Court at Miraj. This suit was 
registered as Original Suit No. 724 of 1930, m that Court. The plaintiff pray- 
ed in the plaint for possession and mesne profits in respect of lands at Malgaon 
and Takli, on the ground that the then State of Miraj had wrongfully resumed 
those lands in 1910, as part of the State Shers Khata, which, after inquiry, was 
ordered on July 31, 1915, to be recorded as such lands, and the usufruct there- 
of during that period to be appropriated to the Khasgi-Khata of the State. 
The plaintiff impleaded the State of Miraj as defendant No. 1. Defendants Nos. 
2 and 3 are plaintiff’s brothers who are said to have relinquished their interest 
in the suit properties in favour of the plaintiff. Defendants Nos. 4 to 7 belong to 
the family of Narso who was, until his death in 1910, recorded in respect of 
the suit properties, but they did not appear and contest the plaintiff’s claim. 
The suit was valued at Re. 2,065, being 5 times the assessment on the disputed 
lands for the purposes of court-fee. No valuation was given in the plaint for 
the purposes of jurisdiction with reference to the value of the properties claim- 
ed. A similar suit had been instituted by the plaintiff in the same Court in 
respect of lands in another village called Tikoni. That had been registered 
as Original Suit No. 448 of 1928, in the Munsiff’s Court at Miraj, and we 
shall refer to that suit as the ‘Tikoni suit’. It appears that the two suits pro- 
ceeded in that Court in-a very leisurely fashion until November 29, 1989, when 
the Tikoni suit was dismissed. After the dismissal of that suit, ‘the plaintiff 
made an application on June 21, 1940, drawing the attention of the Court to 
the fact that the value of the subject-matter of the suit had not been mentioned 
in the plaint, and that, on a moderate valuation, the disputed land should not 
be worth ‘‘leas than a minimum of 8 to 10 thousand rupees”’, and that, there- 
fore, the Court had no pecuniary jurisdiction to hear the suit. The Court al- 
Jowed the application and directed the plaint to be returned to be presented 
to the proper Court, on July 4, 1940. The plaint was accordingly re-presented 
on that very date to the Court of District Judge at Miraj, and the same was 
numbered as Suit No. 2 of 1940. 

The original defendant No. 1 only contested the suit on a number of grounds, 
including the plea of limitation. By a petition dated October 27, 1942, tho 
defendant brought it to the notice of the Court that the 

“plaintHf despite his knowledge that the value of the subject-matter of the suit was 
far In exces of the amount of jurisdiction of the Munsiff’s court filed the suit in the said 
court. The said act of the plaintiff was not at all ‘bona fide’... The facilities as regards 
limitations ete. which a ‘bona fide’ suitor would be entitled to cannot, therefore, be 
afforded to the plaintiff.” ae 
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After recording evidence and hearing the parties, the learned District Judge, 
by his judgment and decree dated December 12, 1945, dismissed the suit with 
costs, On appeal by the defeated plaintiff, during the pendency of the app 
the State of Bombay was added as respondent No. 6, and the Yuvaraj o 
Miraj, Madhavrao Narayanrao, son of the Raja. Sahib of Miraj, was added as 
respondent No. 7, as the latter had acquired an interest in the disputed pro- 
pertiea by virtue of a grant in his favour. The appeal was ultimately regis- 
` tered as First Appeal No. 104 of 1950, in the High Court of Bombay. A Divi- 
sion Bench of that Court, by its judgment and decree dated November 30, 1951, 
allowed the appeal and decreed the suit with costs against respondents Nos. 1 and 
7. The respondents Nos. 6 and 7 aforesaid applied for and obtained the neces- 
nary certificate for coming up im appeal to this Court. Hence, these two appeals. 

We have heard the counsel for the parties at a great length on the prelimi- 
nary issue of limitation. On behalf of the appellants, it was urged with refer- 
ence to the plea of limitation that in the facts and circumstances of this case, 
the plaintiff is not entitled to the benefit of s. 14 of the Limitation Act, and 
that, therefore, the suit as instituted in the Court of the District Judge at Miraj 
on re-presentation of the- plaint in that Court on July 4, 1940, was barred by 
limitation. Alternatively, it was’argued that even assuming that the Courts 
below were right in giving the plaintiff the benefit of that section, the suit was 
barred by limitation of 12 years under art. 142 of the Limitation Act, whether 
the cause of action arose in 1910, on the death of Narso aforesaid, or in 1915, 
when the final order was passed by the Miraj State treating the resumed pro- 
perty as part of the Khas property of the State, which was the date of the 
cause of action for the suit as alleged in the plaint. On behalf of the plaintiff- 
respondent, it was strenuously argued that the Courts below were right in hold- 
ing that the plaintiff was entitled to a deduction of all the time between January 
81, 1929, when the suit had been originally filed in the Court of the Munsiff 
at Miraj, and July 4, 1940, when the plaint was returned and re-presented as 
aforesaid. It was also argued that it was common ground that the suit as ori- 
ginally filed on January 31, 1929, was within time though that was the last day 
of limitation. If the plaintiff is given the benefit of s. 14 of the Limitation 
Act, spso facto, the suit on re-presentation of the plaint in the District Court 
at Miraj, would be within- time. 

In our opinion, the appellanta’ contentions based-on the provisions of s. 14 
of the Limitation Act, are well-founded, and the decision of the Courts below, 

ting the plaintiff-respondent the benefit of that section, must be reversed 

or the following reasons: Before the promulgation, on January 1, 1926, of 

the Proclamation by State Karabhart, Miraj State, the law of limitation in that 
State, it is common ground, was that the plaintiff had the benefit of the period 
of 20. years as the period during which a suit for possession after dispossession 
could be instituted. By that Proclamation, the Indian Limitation Act (IX of 
1908) was made applicable to that State with effect from February 1, 1926, 
subject to this modification that all suits which would have been in time accord- 
ing to the old law of the State, but would have become barred by limitation 
as a result of the mtroduction of the Indian Limitation Act, could be filed upto 
January 81, 1929, by virtue of certain notifications extending the last date for 
the institution of such suits. Hence, the suit filed on that date in the Munsiff’s 
Court at Miraj was admittedly within time, and was subject to the law 
of limitation. under the Indian Limitation Act. When the plaint was returned 
by the Munsiff’s Court at Miraj, at the instance of the plaintiff himself on 
the ground of want of pecuniary jurisdiction, and re-presented to the Court 
of the District Judge at Miraj on July 4, 1940, it was, on the face of it, barred 
by limitation, whether the period of limitation started to run in 1910 or 1915, 
unless the gase is brought within s. 14 of the Limitation Act. Sub-section (1) 
of a. 14 of the Limitation Act, which admittedly governs the present case, is 
in these terms: . - he Oe 

. “(1). In computing the period of limitation prescribed for any suit, the time during 
which tho plaintiff? has been prosecuting with-due diligence- another civil proceeding, 
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whether in a Court of first instance or in a Court of appeal, against the defendant, shall 
be excluded, where the proceeding is founded upon the same cause of action and is 
prosecuted in good faith in a Court which, from defect of jurisdiction, or other cause of a 
like nature, is unable to entertain it.” 
In order to. bring his case within the section quoted above, the plaintiff Has to 
show affirmatively : 

(1) that. he had been prosecuting with due diligence the previous suit in 
the Court of the Munsiff at Miraj, 
i that the previous suit was founded upon the same cause of action, 
(3) that it had been prosecuted in good faith in that Court, and, - 

(4) that that Court was unable to entertain that suit on account of defect 
of Jurisdiction or other cause of a like nature. - 
There is no dispute between the parties here that conditions (2) and (4) are 
satisfied. But the parties differ with reference to the first and the third condi- 
tions. It has been argued on behalf of the appellants that the Courts below 
had misdirected themselves when they observed that there was no proof that 
the plaintiff had not been diligently prosecuting the previously instituted suit, 
or that it was not being prosecuted in good faith; that the section requires that 
the plaintiff must affirmatively show that the previously instituted suit was 
being prosecuted in good faith and with due diligence; and that, viewed in 
that light,-the plaintiff has failed to satisfy those conditions. 

The conclusion of the learned trial Judge on this part of the case is’ in these 
words :— 
` ra plaiatitPe’ male: idea anv thecehoce tink establehed’‘ wad Mia erod caid “td 
prosecuting the former suit must be excluded under section 14 of the Limitation Act.” 
The observations of the High Court are as follows: 


“We do not see our way to accuse the plaintiff of want of good faith or any mala fides 
in the matter of the filing of the suit in the Subordinate Judge’s Court ai Miraj. There 
“is nothing on the record to show that he was really guilty of want of good faith or non- 
prosecution of the suit with due diligence in the Court of the Subordinate Judge at 
Miraj.” 

Both the Courts below have viewed the controversy under s. 14 of the Limita- 
tion Act, as if it was for the defendant to show mala fides on the part of the 
plaintiff when he instituted the previous suit and was carrying on the proceed- 
ings in that Court. In our opinion, both the Courts below have misdirected 
themselves on this question. Though they do not say so in terms, they appear 
to have applied the definition of ‘‘good faith’’ as contained in the General 
Clauses Act, to the effect that ‘‘A thing shall be deemed to be done in good 
faith where it is in fact done honestly, whether it is done negligently or not.” 
But the Indian Limitation Act contains its own definition of good faith-to the 
effect that ‘‘nothing shall be deemed to be done in good faith which is not done 
with due-care and attention’’—[s. 2(7)]. We have, therefore, to see-if the 
institution and prosecution of the suit in the Munsiff’s Court at Miraj was 
done with due care and attention. We know that the plaint in the Tikoni suit 
filed by the same plaintiff in the same Court did contain a statement as to 
‘the value of the subject-matter, but it was conspicuous by its absence in the 
plaint in the suit as originally filed in the Munsiff’s Court at Miraj. All the 
facts alleged in the plaintiff’s petition for the return of the plaint, were known 
to the plaintiff ever since the institution of the suit. Nothing fresh was dis- 
covered in°1940. On the other hand, we know definitely that the Tikoni suit 
had been’ dismissed by the trial Court on merits. The suits were of an-analo- 
gous character in the sense that the controversy was similar in both of them. 
The appellants’ contention that on the dismissal of the plaintiff’s Tikoni suit 
in November, 1939, he, naturally, became apprehensive about the result of the 
other suit, and then moved the Court for the return of the plaint on the ground 
of pecunjary jurisdiction, appears to be well founded. The plaintiff knew all 
the time that the value of the properties involved in the suit was much more 
than Re, 5; 000 which was the limit of the pecuniary jurisdiction of the Subordi- 
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nate Judge’s Court. Can an omission in the plaint to mention the value of 
the properties involved in the suit, be brought within the condition of ‘duo 
care and attention’ according to the meaning of ‘‘good faith’’ as understood 
in the Limitation Act? It has to be remembered that it is not one of those 
cases which usually arise upon a revision of the valuation as given in the 
plaint, on an objection raised by the defendant contesting the jurisdiction of 
the Court to entertain the suit. Curiously enough, the defendant had not 
raised any objection in his written statement to the jurisdiction of the Court 
to entertain the suit. Apparently, the plaintiff was hard put to it to discover 
reasons for having the case transferred to another Court. The question is not 
whether the plaintiff did it dishonestly or that his acts or omission in this 
connection were mala fide. On the other hand, the question is whether, given 
due care and attention, the plaintiff could have discovered the omission without 
having to wait for about 10 years or more. The trial Court examined the 
plaintiff’s allegation that the omission was-due to his pleader’s mistake. As 
that Court observed ‘‘he makes this contention with a view to shield himself 
behind a wrong legal advice.’? That Court has answered the plamtiff’s con- 
tention against him by observing that the plaintiff was not guided by any legal 
advice in this suit; that the plaint was entirely written by him in both the 
guits, and that he himself conducted those suits in the trial Court ‘‘in a man- 
ner worthy of-a senior counsel.’’ The Court, therefore, rightly came to the 
conclusion that the plaintiff himself was responsible for drafting the plaint 
and for presenting it in Court, and that no pleader had any responsibility in 
the matter. No reason was adduced- why, in these circumstances, the value of 
the subject-matter of the suit was mentioned-in the plaint in the Tikoni suit 
but not in the plaint in respect of the present suit. 

There is another serious diffculty in the way of the plaintif. He has not 
brought on the record of this case any evidence to show that he was prosecuting 
the previously instituted suit with ‘due diligence’’ as required by s. 14. He 
has not adduced in evidence the order-sheet or some ‘equivalent evidence of” 
the proceedings in the Sub-Judge’s Court at Miraj, to show that in spite of his 
due diligence, the suit remained pending for over ten years in that Court, 
before he thought of having the suit tried by a Court of higher pecuniary juris- 
diction. In our opinion, therefore, all the conditions necessary to bring the 
case within s. 14 have not been satisfied by the plaintiff. There could beno 
doubt about the legal position that the burden lay on the plaintiff to satisfy 
those conditions in order that he may entitle himself to the deduction of all 
that period between January 31, 1929, and July 4, 1940. It is algo clear that 
the Courts below were in-error in expecting the contesting defendant to ad- 
duce evidence to the contrary. When the plaintiff has not satisfied the initial 
burden which lay upon him to bring his cage within s. 14, the burden would 
not shift, if it ever shifted, to the dat defendant to show the contrary. In view of 
this conclusion, it is not necessary for us to pronounce upon the other conten- 
tion raised on behalf of the appellanta that, even after giving the benefit of 
g. 14, the suit is still barred under art. 142 of the Limitation Act. This is a 
serious question which may have to be determined if and when it becomes 
necessary. 

For the aforesaid reasons, it must be held that the suit is barred by limita- 
tion. The appeals are, accordingly, allowed and the suit dismissed with costs 
troughoat, one set to be divided equally between the two appeals. 

Appeals alowed. 
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Present: Mr. Justice Venkatarama Aliyar, Mr. Justice Gajendragadkar and 
Mr. Justice A. K. Sarkar. 


M. K. VENKATACHALAM v. BOMBAY DYEING AND - 
MANUFACTURING CO.* i 

Indian Income-tax Act (XI of 1922), Secs. 35, 18A(5)—Indian Income-tar (Amendment) 
Act (XXV of 1953), Secs. 1(2), 18, 3 (2), 7(2) 30(2)—Income-tax Officer in order past- 
ed- before coming into force of Amending Act giving credit to assessee under s. 18A (5) 
for amount representing interest on tar paid in advance—After coming into force 
of Amending Act, Income-tax Officer under s. 35 making an order that assessee entitl- 
ed to interest only on difference between advance payment made and amount 
assessed to tax—Applicability of s. 35—Whether previous order made by Income-taz 
Officer disclosed a mistake apparent from the record. 


The Income-tax Officer by his assesament order made on October 9, 1952, for the 
relevant assessment year, assessed a company under the Indian Income-tax Act, 1922, 
and in the order the company was given credit for a certain amount under s. 18A(5) 
of the Act as it stood then, as representing Interest on tax paid in advance. After 
coming into force of the Indian Income-tax (Amendment) Act, 1953, on May 24, 1953, 
whereby a proviso was added to s. 18A(5) of the Act, which proviso was deemed to 
have come into force on April 1, 1952, the Income-tax Officer exercised his power 
under s. 35 of the Act and purported to rectify the mistake apparent from the record 
in regard to the credit for the amount allowed by him to the company by making an 
order that the company was entitled to get interest not on the whole of the advance 
amount of tax paid by the company, but only on the difference between the payment 
made and the amount which the company was assessed to tax under s. 23. On the 
question whether the order made by the Income-tax Officer on October 9, 1952, 
which was proper and valid when it was made, could be said to disclose a mistake 
apparent from the record, as the said order would be erroneous in view of the sub- 
sequent amendment made by the Amending Act which was intended to operate 
retrospectively:— 

Held, that the subsequently inserted proviso must be read as forming part of 
s. 1BA(5) of the principal Act as from April 1, 1952, 

that the order passed by the Income-tax Officer on October 9, 1952, was, therefore, 
tnconsistent with the provisions of the proviso and must be deemed to suffer from 

a mistake apparent from the record, and 

that, therefore, ‘the Income-tax Officer was justified in exercising his power under 
s. 35 of the Act 

T East End Dwellings Co. Ld. v. Finsbury Borough Council! Delhi Cloth and Gene- 
ral Mills Co. v. Income-tax Commissioner, Delhi,’ Meka Venkatappaiah v. Addl. Inc.- 


Tax Officer’ and Comr. of Inc.-Tax, Bom. & Aden v. Khemchand Ramdas, referred 
to. | 


Tue facts appear at 66 Bombay Law Reporter 714. 


. H. N. Sanyal, Additional Solicitor-General, with G. N. Joshi and R. H. 
Dhebar, for the appellants. 

N. A. .Palkhivala, with 8. N. Andley, J. B. Dadachanji, P. L. Vohra and 
Rameshwar Nath, for the respondent. 


GAsENDRAGADEAR, J. This -is an appeal by the Income-tax Officer, Compa- 
nies Circle. I(1), Bombay, and the Union of India, and it raises a short ques- 
tion about the construction of s. 35 of the Income-tax Act read with s. 1, 
sub-s. (2) and s. 13 of the Indian Income-tax (Amendment) Act, 1953 (XXV 
of 1953). It arises in this way. The Income-tax Officer, by his assessment 
order made on October 9, 1952, for the assessment year 1952-58, assessed the 
respondent, the Bombay Dyeing and Manufacturing Co. Ltd., under thé Act. 

"Decided, April 38, 1958. Oivi Appeal No. L. R. 60. 

122 of 1958. 3 fiona T.R. 274. 


1 oar A.O. 109. 4 [1988]6LT.R. 414, 5.0: 40 Bom. L.R. 854. 
3 (1927) L. R. 54 L A. 421, s.o, 80 Bom. 


1058] VENKATACHALAM 0. B'BAY DYG. & MYG, 00, (8.0,}—Gajendragadkar J. 587 


N 
In the said assessment erder the respondent was given credit for Rs. 50,603-15-0 
as representing interest at-2 per cent. on tax paid in advance under a. 18A of 
the Act. This credit was given to the respondent in pursuance of the prévi- 
gions contained in s. 18A, sub-a. (5). of the Act as it then stood. On May 24, 
1953, the Amendment Act came into force. Section 1, sub-s. (2) of the Amend- 
ment Act provides that ‘‘subject to any special provision made in this behalf 
in the Amendment ne it shall be deemed to have come into force on the first 
day. of April 1952.” By s. 18 of the Amendment Act, 4 proviso was added to 
s. 18A(5) of the Act. The effect of the amendment made by the insertion of 
the said proviso to s. 18A(5) was that the assessee was entitled to get interest 
at 2 per cent. not on the whole’of the advance amount of tax paid by him as 
before, but only on the difference between the payment made and.the amount 
at which the assessee was assessed to tax under the regular assessment under 
B. 28 of the Act. After the Amendment Act was passed, appellant No. 1 
exercised his power under s. 35 of the Act and purported to rectify the mistake 
apparent from the record in regard to the credit for Re. 50,603-15-0 allowed 
by him to the assessee. Appellant No. 1 held that the assessee was really 
entitled to a credit of only Rs. 21,157-6-0 by way of interest on tax paid in 
advance as a result of the retrospective operation of the amendment made in 
s. 18A(5) by the Améndment Act. In accordance with this order.a notice of 
demand under s. 29 of the Act was issued against the assesses for the sum of 
Rs. 29,446-9-0 on the ground that the assessee had been given credit for this 
excess amount through mistake. Aggrieved by this notice of demand, the 
respondent filed a petition in the High Court of Bombay on January 4, 1964, 
under art. 226 of the Constitution praying for & writ against the appellants 
inter alia prohibiting them from enforcing the said rectifled order and the said 
notice of demand. It appears that this petition was admitted by Tendolkar J., 
on January 6, 1954, and a rule issued on it. Thereafter the said petition was 
referred to a Division Bench by the Hon’ble the Chief Justice for final disposal. 
Accordingly on March 5, 1954, the petition waa heard by Chagla C.J. and 
Tendolkar J. and a writ was issued against the appellants. The High Court 
held that s. 85 of the Act had no application to the facts of the case because 
the mistake apparent from-the record contemplated by the said section is not . 
a mistake which is the result of the amendment of the law even though the 
amending law may be retrospective in operation. In other words, in the opi- 
nion of the High Court, the mistake mentioned by s. 35 had to be apparent 
on the face of the.order and it can only be judged in the light of the law as 
it stood on the day when the order was passed. The appellants then applied 
for and obtained a certificate from the High Court on October 8, 1954; on 
their behalf it is urged that the High Court of Bombay has erred in law in 
taking the view that appellant No. 1 was not entitled to rectify the mistake 
in ee oa under s. 85 of the Act. Thus the short question which arises before 
us in the preaent appeal is whether an order which was proper and valid when 
it was made can be said to disclose a mistake apparent from the record if the 
paid order would be erroneous in view of a subsequent amendment made by the 
ee Act when the Amendment Act is intended to operate retrospec- 
It is unnecessary to refer to the provisions of s. 18A(5) as well as the pro- 
vision of. the proviso which was subsequently added by s. 18 of the Amendment 
Act. It is common ground that,.in the absence of the subsequently inserted 
proviso, the asseasee would be entitled ta obtain a credit for Ra. 50,603,150. It 
is also common ground that, if the subsequently inserted proviso covered 
the agsessee’s case, he would be entitled to a credit only of Rs. 21,156-9-0, It is 
thus obvious that the order giving the relevant credit to the assessee was valid 
when it was made and that it would ba erronequs under the subesquent amend- 
ment. Under these circumstances, was appellant No. 1 justified in- exercis- 
ing his power of rectification under s. 35 of the Act? - 
In deciding this questiòn it would be necessary to determine the true legal 
` effect of the retrospective operation! of the Amendment Act. Section 1, sub- 
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s. (2) of the Amendment Act expressly provides that- subject to the special 
provisions made in the said Act it shall be deemed to have come into force on 
the first day of April 1952. The result of this provision is that the amendment 
made in the Act by s. 13 of the Amendment Act must, by legal fiction, be 
deemed to have been included in the principal Act as from the first of April, 
1952, and this inevitably means that, at the time when the Income-tax Officer 
passed his original order on October 9, 1952, allowing to the respondent credit 
for Rs. 50,603-15-0, the proviso added by s. 13 of the Amendment Act must be 
deemed to have been inserted in the Act. As observed by Lord Asquith of 
Bishopstone in Hast End Dwellings Co. Ld. v. Finsbury Borough Council’. 

“If you are bidden to treat an imaginary state of affairs as real, you must surely, 
unless prohibited from domg so, also imagine as real the consequences and incidents 
which, if the putative state of affairs had in fact existed, must inevitably have flowed 
from or accompanied it. One of those in this case is emancipation from the 1939 level 
of rents. The statute says that you must imagine a certain state of affairs; it does not 
say that having done so, you must cause or‘ permit your imagination to boggle when it 
comes to the inevitable corollaries of that state of affairs.” - 
Thus, there can be no doubt that the effect of the retrospective operation of the 
Amendment Act is that the proviso inserted by the said section in s. 18A (8) 
of the Act would, for all legal purposes, have to be deemed to have been included 
in the Act as from April 1, 1952. 

But it is urged for the respondent that the retrospective operation of the 
relevant provision is not intended to affect completed assessments. It is con- 
ceded that, if any assessment proceedings in respect of the asseasee’s income 
for a period subsequent to the first of April 1952 were pending at the time 
when the Amendment Act was passed, the proviso inserted by s. 13 would 
govern the decision in such assessment proceedings; but where an asseasment 
proceeding has been completed and an asseasment order has been passed by 
’ the Income-tax Officer against the agsessee, sueh a completed assessment would 
not be affected and cannot be re-opened under s. 35 by virtue of the retrogpec- 
tive operation of the Amendment Act. In support of this contention, reliance 
is placed on the observations of the Privy Council in Delhi Cloth and General 
Mills Co. v. Income-taz Commissioner, Delhi?. Lord Blanesburg, who deliver- 
ed the judgment of the Board, referred to the Board’s earlier decision in the 
Colonial Sugar Refining Company v. Irving® where it was in effect laid down 
that, while provisions of a statute dealing merely with matters of procedure 
may properly, unless that construction be textually inadmissible, have retros- 
pective effect attributed to them, provisions which touch a right in existence 
at the passing of the statute are not to be applied retrospectively in the absence 
of express enactment or necessary intendment. The learned Judge then added 
that (p. 425): 

“Their Lordships can have no doubt that provisions which, if applied retrospect- 
ively, would deprive of their existing finality orders which, when that statute came into 
force, were final, are provisions which touch existing rights.” 

The argument for the respondent is that the assessee has obtained a right under 
the order passed by the Income-tax Officer to claim credit for the specified 
amount under s. 18A(5) and the said right cannot be taken away by the retros- 
pective operation of s. 18 of the Amendment Act. The same argument is put 
in another form by contending that the finality of the order passed by the 
Income-tax Officer cannot be impaired by the retrospective operation of the 
relevant provision. In our opinion, this argument does not really help the 
respondent’s case because the order passed by the Income-tax Officer under 
s. 18A(5) cannot be said to be final in the literal sense of the word. This order 
was and continued to be liable to be modified under s. 35 of the Act. What the 
Income-tax Officer has purported to do in the present case is not to revise his 
order in the light of the retrospective amendment made by s. 18 of the Amend- 


1 [1982] AO. 109, 132. LR. 60. 
2 a L.R. 5i I A. 421, 8.0. 80 Bom. 3 [1005] A. O. 869. 
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ment Act alone, but to exercise his power -under s. 35 of the Act; and so the 
question which "falls to be considered in the present appeal centres round the 
construction of the expression ‘‘mistake apparent from the record’’ used in 
s. 35. That is why we think the principle of the finality of the orders or the 
sanctity of the existing rights cannot be effectively invoked by the respondent 
in tHe present case. 

The respondent then urged that the Amendment Act should not be given 
greater retrospective operation. than its language and its general scheme render 
necessary. This contention is based on the provisions of s. 3, sub-s. (2), 8. 7, 
sub-s. (2) and s. 30, sub-s. (2) of the Amendment Act. Where the Amendment 
Act ‘intended that its provisions should affect even concluded orders of asseas- 
ment it is expressly so provided. Since s. 18 does not specifically authorise the 
re-opening of concluded assessments, it should be held that its retrospective 
operation is not intended to cover such concluded assessments. That in brief 
is-the argument. We are, however, not satisfied that this argument is well- 
founded. Let us examine the three provisions of the Amendment Act on which 
the argument rests. Section 3, subs. (1) of the Amendment Act makes several 
additions and modifications in s. 4 of the principal Act. Section 3, sub-s. (2) 
then provides that the amendments made by sub-cl. (3) of cL (b) of subs. (1) 
shall be deemed to be operative-in relation to all assessments for any year 
whether such assessments have or have not been concluded before the commence- 
ment of the Amendment Act of 1958. It would be noticed that the main 
object of this sub-section is to extend the retrospective operation of the rele- 
vant provisions of the Amendment Act beyond the first of April 1952 men- 
tioned by 8. 1, sub-s. (2) of the Amendment Act. Since it was intended to pro- 
vide for such further retrospective operation of the relevant provision the 
Legislature thought it advisable to clarify the position by saying that the said 
extended retrospective operation would cover all asseasments whether they had 
been completed or not before the commencement of the Amendment Act. Bec- 
tion 7, sub-s. (1) adds two provisos to s. 9.of the principal Act by cls. (a) and 
{b}. ’Sub-section (2) of s. 7. then lays down that the amendments. made in 
cl. (a) of sub-s. (1) shall be deemed to be operative for any asseaament for the 
year~ending the 3ist day of March, 1952, whether made before or after the 
commencement of this Act and, -where any such assessment has been made be- 
fore such commencement, the Income-tax Officer concerned shall revise it when- 
ever necessary to give effect to this amendment. The position under s. 30, 
sub-s. (2) of the Amendment Act is substantially similar: By sub-s. (1) of this 
section certain additions and amendments are made in the schedule to the 
-principal Act by ols. (a), (b), (c) and (d). Sub-section (2) then provides for the 
retrospective operation of the amendment made by sub-s. (/) in terms similar 
to those-used in s. 7, subs. (2). It is clear that the provisions in ss. 7 and 30 
are intended for the benefit of the assessees and so the Legislature may have 
thought it necessary to confer on the Income-tax Officer specific and express 
power to revise his orders in respect of the relevant asseasments wherever neces- 
sary to give effect to the amendments in question. The effect of this provision 
ig to make it obligatory on the Income-tax Officer to revise his original orders 
in the light of the amendments and also to confer on the assesses right to claim 
such revision. It may be conceded that in respect of the other retrospective 
provisions of the Amendment Act such a power to revise the earlier orders can- 
not be claimed or exercised by the Income-tax Officer. In other words, a dis- 
tinction can be drawn between these two provisions of the Amendment Act 
and the rest in respect of the power which the Income-tax Officer can purport 
to exercise to give effect to the amendments made by the Amendment Act. 
‘Whereas, in respect of the amendments made by s. 7 and a.- 30 of the Amend. 
ment Act, the Income-tax Officer can and must revise his earlier orders covered 
by s. 7, subs. (2) and s. 80, sub-s. (2), such a power of revision has not been 
conferred on him in. the matter of giving effect to the other amendments made 
in the Amendment Act. ‘Even so, we do not think it would be legitimate or 
reasonable to hold that the provisions of s. 7 (2) and s. 30(2) lead to the infer- 
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ence that the retrospective operation of the other provisions of the Amendment 
Act is not intended to affect concluded asseasments in any manner whatever. 
In this connection, it would be pertinent to remember that the power to revise, 
which has been conferred on the Income-tax Officer by s. 7(2) and s. 30(2) of 
the Amendment Act, is distinct and independent of the power to rectify mis- 
takes which the Income-tax Officer can exercise under s. 35 of the Act. ° 

It is in the light of this position that the extent of the Income-tax Officer’s 
power under s, 36 to rectify mistakes apparent from the record must be deter- 
mined; and in doing so, the scope and effect of the expression ‘‘ mistake appa- 
rent from the record’’ has to be ascertained. At the time when the Income-tax 
Officer applied his mind to the question of rectifying the alleged mistake, there 
can be no doubt that he had to read the principal Act as containing the in- 
serted proviso as from April 1, 1952. If that be the true position then the 
order which he made giving credit to the respondent for Rs. 50,603-15-0 is 
plainly and obviously inconsistent with a specific and clear provision of the 
statute and that must inevitably be treated as a mistake of law apparent from 
the record. If a mistake of fact apparent from the record of the assessment 
order can be rectified under s. 35, we see no reason why a mistake of law which 
is glaring and obvious cannot be similarly rectified. Prima faote it may ap- 
pear somewhat strange that an order which was good and valid when it was 
made should be treated as patently invalid and wrong by virtue of the retros- 
pective operation of the Amendment Act. But such a result is necessarily 
involved in the legal fiction about the retrospective operation of the Amend- 
ment Act. If, as a result of the said fiction we must read the subsequently 
inserted proviso as forming part of s. 18A(5) of the principal Act as from 
April 1, 1952, the conclusion is inescapable that the order in question is incon- 
Bistent with the provisions of the said proviso and must be deemed to suffer 
from a mistake apparent from the record. That is why we think that the 
Income-tax Officer was justified in the present case in exercising his power 
under s. 35 and rectifying the said mistakes. Incidentally we may mention 
that in Meka Venkatappatah v. Addl. Inc.-Tax Officer,s the High Court of 
Andhra has taken the same view. 

In this connection it would be useful to refer to the decision of the Privy 
Council jn the Comr. of Inc.-Taz, Bom. & Aden v. Khemchand Ramdas”, 
Khemchand’s case, the assessees were registered as a firm and they were assess- 
ed under s. 23(4) on an income of Rs. 1,265,000 at the maximum rate: Being a 
registered firm no super-tax was levied. A notice of demand was also made 
before March 1927. On February 18, 1928, the Commissioner, in exercise of 
his powers under s. 33, cancelled the order registering the assessee as a firm 
and directed the Income-tax Officer to take necessary action. The Income-tax 
Officer accordingly assessed the firm to super-tax on May 4, 1929. The Privy 
Council held.that the assessment made on January 17, 1927, was final both in 
respect of the income-tax and super-tax. The fresh action taken by the Income- 
tax Officer on May 4, 1929, was out of time though it had been taken in pur- 
suance of the directions of the Commissioner and that the order of May 4, 1929, 
was one which the- Income-tax Officer had no power to make. | One of tha 
points raised before the Privy Council was whether, under the relevant cir- 
cumstances the Income-tax Officer had power to make the impugned order in 
view of the provisions of ss. 34 and 85 of the Act. The Privy Council dealt 
with this question on the footing that the Commissioner’s order cancelling the 
registration had been properly made. On this basis their Lordships thought 
that it was unnecessary to consider whether the case would attract the provi- 
sions of s. 34 ‘‘inasmuch as in their Lordships’ opinion the case clearly would 
have fallen within the provisions of a. 35 had the Income-tax Officer exercised 
his powers under the section within one year from the date on which the 
earlier demand was served upon the respondents’’. The judgment shows that 
their Lordships took the view that ‘‘looking at the record of the assessments 
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made upon thé respondents as it stood after the cancellation of the respondents’ 
registration and the order effecting the cancellation would have formed part 
of the record—it would be apparent that a mistake had been made in statmg 
that no super-tax was leviable.’”’? This decision clearly shows that the subsequent 
cancellation of the assessees’ registration was held by their Lordships of the 
Privy Council to form part of the record retrospectively in the light of the 
said subsequent event, and the order was deemed to suffer from a mistake 
apparent from the record so as to justify the exercise of the rectification powers 
under s. 35 of the Act. It is because their Lordships thought that s. 85 would 
have been clearly applicable that they did not decide the question as to whe- 
ther s. 34 could also have been invoked. This decision lends considerable sup- 
port to the view which we are disposed to take about the true meaning and 
acre of the expression ‘‘the mistake apparent from the record’’ occurring in 
gB. 85. . 

We must accordingly hold that the High Court of Bombay was in error in- 
coming to the conclusion that the notice issued by the Income-tax Officer call- 
ing upon the respondent to pay the sum of Re. 29,446-9-0 was not warranted 
by law. The result is the order passed by the High Court issuing a writ 
against the appellant is set aside and the appeal is allowed with costs through- 
ut. 


0 
Appeal allowed. 


Present: Mr. Justice Venkatarama Alyar, Mr. Justice Gajendragadkar. and 
Mr. Justice A. K. Sarkar. 


COMMISSIONER OF INCOME-TAX, BOMBAY v. M/S. AMRITLAL 
BHOGILAL & CO.* , 

Indian Income-tax Act (XI of 1922), Secs. 33B, 264, 23(5) (a) & (b), 30(1), 31, 34A— 
Income-tax Officer granting registration to assessee firm and passing assessment order 
in respect of firm—Appeal by assessee against assessment made by Income-tax Officer 
disposed of by Appellate Assistant Commissioner—Whether Commissioner can under 
s. 33B(1) set aside order of registration made by Income-tax Officer—Order of regis- 
tration whether merges in appellate order—Exercise of Commissioner’s power under 
s. 33B(1) to set aside registration of assessee firm where assessee’'s appeal against 
assessment pending before Appellate Assistant Commissioner. 

An order pessed by the Income-tax Officer granting registration to an assessee firm 
continues to be an order passed by the Income-tax Officer even after the assessee’s 
appeal against the asseasment made by the Income-tar Officer on the basis that the 
assesses was a registered firm has been disposed of by the Appellate Assistant Com- 
missioner. Such an order of registration passed by the Income-tax Officer does not 
merge in-the appellate order and the Commissioner can, under s. 38B(1) of the Indian 
Income-tax Act, 1922, exercise his revisional powers in respect of it. 7 

Shapurh v. Commissioner of Income-tar, Bombay’ and Rex v. Special Commissioner 
of Income-tax (Ex parte Elmhirst),* referred to. 

An order of registration of an asseasee firm made by the Income-tax Officer in res- 
pect of a particular assessment year can be made the subject-matter of the exercise 
of the Commisstoner’s revisional power under s. 33B(1) of the Act even though the 
assessee’s appeal against the amseasment for the said year is pending before the 
Appellate Assistant Commissioner at- the material time. 


The facts appear at 55 Bombay Law Reporter 811. i 
H. N. Sanyal, Additional Solicitor-General of India, with K. N. Rajagopale 


Sastri and R. H. Dkebar, for the appellant. i 
` B. B. L. Atyangar, for the respondent. © `` ` a i 


*Deolded, April 38, 1958. Ctvil Appeal No. 1 (IM) 47 Bom. LR. 17i ` 
138 of 1958. 3 (1985) 20 Tax Cases 381. 
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GAJENDRAGADKAR J. This is an appeal by the Commissioner of Income-tax, 
Bombay, by special leave and it raises a short question of law under s. 38B of 
the Income-tax Act. The respondent assessee had been registered as a firm 
under s. 26A of the Act for the year 1946-47. For the assessment years 1947- 
48, 1948-49 and 1949-50, the Income-tax Officer made the assessment on the 
respondent on June 7, 1949, June 7, 1949 and September 28, 1949, respectively, 
under s. 28(3) of the Act. The Income-tax Officer made an estimate about 
the profits of the respondent under the proviso to s. 18 and computed the total 
income of the respondent at Rs. 95,053, Rs. 93,480 and Rs. 83,752 for the said 
years respectively. The respondent had applied for and obtained renewal of 
registration of the frm. The Income-tax Officer had also passed an order under 
g. 23(68) of the Act and allocated the shares of the various parties. 

i the said assessment orders the respondent preferred an appeal to 
the Appellate Assistant Commissioner. On November 4, 1950, the Appellate 
Assistant Commissioner reduced the respondent’s estimated profit by Rs. 28,250 
in the assessment year 1947-48 and by Rs. 19,000 in the assessment year 1948- 
49. The respondent’s appeal in regard to the assessment year 1949-50 was 
pending before the Appellate Assistant Commissioner. 

“Meanwhile it had come to the notice of the Commissioner of Income-tax that 
the respondent firm which had been granted renewal of registration by the In- 
come-tax Officer was not a firm which could be registered under the Act as one 
of the partners of the firm was a minor. The Commissioner then took action 
under s. 88B(1) of the Act and issued notice to the respondent to show cause 
why the assessments made under s. 23(3) of the Act and the registration grant- 
ed under s. 26A should not be cancelled. After hearing the parties, the Com- 
missioner passed an order under s. 383B(1) on June 5, 1952, by which he can- 
celled the registration of the firm under s. 26A and directed the Income-tax 
Officer to make fresh assessments against the respondent as an unregistered 
firm for all the three years. As a result of this revisional order passed by the 
Commissioner of Income-tax, the Income-tax Officer passed fresh orders. 

The respondent preferred five appeals to the tribunal; two of these were 
against the orders passed by the Appellate Assistant Commissioner under s. 31 
and related to the assessment years 1947-48 and 1948-49; while the remaining 
three challenged the orders passed by the Commissioner of Income-tax under 
g. 38B(1) of the Act and related to the assessment years 1947-48, 1948-49 and 
1949-50. In these three appeals, with which we are concerned, the respondent 
had urged that the Commissioner was not competent in law to pass an order set- 
ting aside an assessment which had been confirmed or modified by the Appellate 
Assistant Commissioner; that the orders passed by the Commissioner under s8. 
83B(1) were bad in law as they directed the Income-tax Officer to pass an order 
in a particular manner and that the orders passed by the Income-tax Officer 
subsequent to the cancellation of the respondent’s registration were bad in law 
as they were passed without giving notice to, or hearing, the respondent. On 
January 2, 1952, the Tribunal upheld the contentions raised by the respondent 
and allowed the appeals. 

The appellant then moved the tribunal under s. 66(1) of the Act for refer- 
ring the questions specified in ita application for the opinion of the High Court. 
The tribunal accordingly framed the following three questions and referred 
them to the High Court of Bombay: f 

“L Whether on the facts and circumstances of the case the Commissioner of Income- 
tax acting under s. 33B(1) can set aside the orders pamed by the Appellate Assistant 
Commissioner, for the assesament years 1947-48 and 1948-49? z 

2. Whether on the facts and circumstances of the case the order passed by the Com- 
missioner of Income-Tax dated 5th June 1951, is bad in law as tt directs the Income-Tax 
Officer to pass an order in a perticular manner? “ 

8. Whether on the facts and circumstances of the case orders passed by the Income- 
Tax Officer dated 21-6-52 are bad in law, as fresh notices as required by Sections 22 
and 23 of the Income~-Tax Act were not given by the Income-Tax Officer to the 
seasee?” i z 
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This matter was heard by the High Court on March 5, 1953. : In -regard to 
the assessments made for the years 1947-48 and 1948-49 the High Court held 
that the question raised by the appellant was concluded by the judgment al. 
ready delivered by it in the Commr. of Inc.-Taz v. Tejaji Farasram Khara- 
wala', In Tejaji’s case the High Court had held that when an appeal is pro- 
vided from a decision of the tribunal and the appeal Court, after hearing the 
appeal, passes an order, the order of the original Court ceases to exist and is 
merged in the order of the appeal Court; and although the appeal Court may 
merely confirm the order of the trial Court, the order that stands and is ope- 
rative is not the order of the trial Court but the order of the appeal Court. In 
that view of the matter, since the Income-tax Officer’s order granting regis- 
tration to the respondent was assumed to have merged in the appellate order, 
the revisional power of the Commissioner could not be exercised in respect of 
it. The same view has been taken in the majority decision of the Patna High 
Court in Durgabati & Narmadabdala Gupta v. Commr. of Inc.-Taz®. In respect 
of the Income-tax Officer’s order renewing registration to the respondent for 
the year 1949-50, the High Court took the view that the revisional power of the 
Commissioner could not be exercised even in respect of this order because the 
propriety or the correctness of this order was open to consideration by the 
Appellate Assistant Commissioner in the respondent’s appeal then pending be- 
fore him (Comr. I.T. v. AmritlalS). In respect of this order the High Court had 
framed an additional question. It was in these terms (p. 818): 

“Whether the order of the Commissioner acting under s. 83B(1) setting aside the 

order of the Income-Tax Officer while an appeal fram that order was pending before 
the Appellate Assistant Commissioner was valid?” - 
The High Court answered this additional question also in favour of the assesses, 
In the result the High Court held that the Commissioner’s order cancelling the 
respondent's registration for all the three years in question was invalid. That 
is why the High Court did not think it necessary to answer the remaining two 
questions framed by the tribunal. 

The application subsequently made by the appellant to the High Court for 
a certificate under s. 66A(2) was rejected by the High Court. Thereupon 
the appellant applied for and obtained special leave from this Court on March 
22, 1954. The appellant’s contention is that the view taken by the High Court 
that the Commissioner of Income-tax could not have exercised his revisional 
power in respect of the Income-tax Officer’s order granting registration to the 
respondent with regard to all the three years in question is based on a mis- 
construction of the relevant provisions of s. 88B of the Act. 

Section 38B(1), which confers revisional power on the Commissioner, provides 
that the Commissioner may call for and examine the record of any proceeding 
under the Act, and if he considers that any order passed therein by the Income- 
tax Officer is erroneous in so far as it is prejudicial to the interests of the revenue, 
he may, after giving the asseasee an opportunity of being heard and, after making 
and causing to be made such enquiry as he deems necessary, pass such order 
thereon as the circumstances of the case justify including an order enhancing or 
modifying the assessment or cancelling the assessment or directing a fresh assess- 
ment. Sub-section (2) provides that orders of re-assceasment made under g. 34 
cannot be revised under s. 338B(1) and adds that the said revisional power cannot 
be exercised after the lapse of two years from the date of the order sought to be 
revised. Sub-section (3) gives the assessee the right to prefer an appeal to the 
appellate tribunal against the Commissioner’s revisional order within the 
ras period; and sub-s. (4) provides for the procedure for fling such an 
8p 

In the present appeal two short questions fall to be decided under s. 88B (1). 
Does the order passed by the Income-tax Officer granting registration to the 
aaseasee firm continue to be an order passed by the Income-tax Officer even after 
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the assessee’s appeal against the assessment made by the Income-tax Officer on 
the basis that the assessee was a registered firm has been disposed of by the 
Appellate Assistant Commissioner? In other words, where the appeal preferred 
by an assessee against his assessment has been considered and decided by the 
Appellate Assistant Commissioner, does the order of registration along with the 
subsequent order of assessment merge in the appellate order? If, in law, the 
order of registration can be said to merge in the final appellate order, then clearly 
the Commissioner’s revisional power cannot be exercised in respect of it. This 
question arises in respect of the registration order in regard to the two assessment 
years 1947-48 and 194849. The other question which also falls to be decided is 
whether the order of registration in respect of the assessment year 1949-50 can be 
made the subject-matter of the exercise of the Commissioner’s revisional power 
even though the assessee’s appeal against the assessment for the said year is 
pending before the Appellate Assistant Commissioner at the material time. 

There can be no doubt that, if an appeal is provided against an order 
passed by a tribunal, the decision of the appellate authority is the operative 
decision in law. If the appellate authority modifies or reverses the decision of 
the tribunal, it is obvious that it is the appellate decision that is effective and 
can be enforced. In law the position would be just the same even if the appellate 
decision merely confirms the decision of the tribunal. As a result of the confirma- 
tion or affirmance of the decision of the tribunal by the appellate authority the 
original decision merges in the appellate decision and it is the appellate decision 
alone which subsists and is operative and capable of enforcement; but the ques- 
tion is whether this principle can apply to the Income-tax Officer’s order grant- 
ing registration to the respondent. 

In dealing with this question it would be necessary first to refer to the 
relevant provisions of the Act in regard to the granting of registration. Section 
26A of the Act lays down the procedure for the registration of firms. An appli- 
cation has to be made by the firm in that-behalf specifying the particulars pres- 
cribed by the said section and by the material rules framed under the Act. If 
registration is granted by the Income-tax Officer it enables the Income- 
tax Officer to adopt the procedure prescribed by s. at (a) for making 
assessment orders in respect of the registered firm. a firm is not 
_ registered the Income-tax Officer is required to follow ths procedure pres- 
eribed by s. 23(5)(b) in making assesament orders in respect of unregistered 
firms. A firm is an asseasee under s. 2(2) whether it is registered under 
s. 26A or not. The Act does not impose an obligation on firms to apply for and 
obtain registration. The Act in terms does not purport to define the effect of 
registration nor does it enumerate the rights of parties on registration of firma. 
Section 23(5) (a) and (b) provide for the machinery for collecting or recovering 
the tax and in no sense can they be treated as charging sections. Broadly stated, 
even if a firm is registered in pursuance of an application made under s. 26A, no 
difference arises in the liability of the firm or its individual partners to be taxed 
for the total income as may be determined by the Income-tax Officer under 
ss. 3 and 4 of the Act. The computation of taxable income is not at all affected 
by the machinery provided by s. 28(5). The decision in Shapurjfs v. Commis- 
stoner of Income-Tax, Bombay* on which Mr. Ayyangar himself relied clearly 
brings out and emphasizes this position. It is true that the Income-tax Officer 
is empowered to follow the two methods specifled in s. 28(5)(a) and (b) in 
determining the tax payable by registered and unregistered firms respectively 
and making the demand for the tax so found due; but this does not affect the 
computation of taxable income. It is important to bear in mind that-the order 
granting registration to an assessee firm is an independent and separate order 
and it merely affects-or governs the procedure to be adopted in collecting or 
recovering the tax found due. It is not disputed that the registration granted by 
the Income-tax Officer to an assessee firm can-be cancelled by him either under 
a. 28(4) or under r. 6B. It is also clear that the Incometax Oficer’s. order grape 
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ing registration can be cancelled by the Commissioner under s. 38B(1). The 
argument for the respondent, however, is that, as a result of the decision of the 
appeal preferred by him against the Income-tax Officer’s order of assessment, 
the order of registration passed by the Income-tax Officer in favour of the 
respondent has ceased to be the order passed by the Income-tax Officer as such. 

It, is, therefore, necessary to inquire whether the order of registration passed 
by the Income-tax Officer can be challenged by the department before the 
Appellate Assistant Commissioner where the assessee firm has preferred an 
appeal against the order of assessment. The decision of this question would 
obviously depend upon the relevant provisions of the Act in respect of appeala 
to the Appellate Assistant Commissioner and the powers of the Appellate 
Assistant Commissioner. Section 30(1) gives the asseasee the right to prefer 
appeals against the orders specified in the said section. The assessee firm can, 
for instance, object to the amount of income assessed under s. 23 or s. 27. The 
asseasee firm can also object to the order passed by the Income-tax Officer 
refusing to register it under s. 28(4) or s. 26A. It can likewise object to the 
cancellation by the Income-tax Officer of its registration under s. 23(4). It is 
significant that, whereas an appeal is provided against orders passed by the 
Income-tax Officer under s. 28(4) or s. 26A either refusing to register the firm or 
cancelling registration of the firm, no appeal can be filed by the department 
against the order granting registration. Indeed it is patent that the scheme of 
the Act in respect of appeals to the Appellate Assistant Commissioner is that it 
is only the assessee who is given a right to make an appeal and not the depart- 
ment. Thus there can be no doubt that the Income-tax Officer’s order granting 
registration to a firm cannot become the subject-matter of an appeal before the 
Appellate Assistant Commissioner. 

The next question which must be considered is whether the Income-tax 
Officer’s order granting registration to a firm can be challenged by the depart- 
ment during the hearing of the firm’s appeal against the final order of assess- 
ment made by the Income-tax Officer? The powers of the Appellate Assistant 
Commissioner are to be found in s. 81 of the Act. Section 31(3) (a) authorises 
the Appellate Assistant Commissioner to confirm, reduce, enhance or annul the 
assessment under appeal. Under s. 31(3) (b), wide powers are given to the appel- 
late authority to set aside the assessment or direct the Income-tax Officer to 
make fresh assessment after making such further enquiry as the Income-tax 
Officer may think fit or as the Appellate Agsistant Commissioner may direct. The 
Appellate Assistant Commissioner is also given the authority, in the case of an 
order cancelling the registration of the firm under sub-s. (4) of s. 23 or refusing 
to register a firm under sub-s. (4) of s. 23 or s. 264 or to make a fresh assessment 
under s. 27, to confirm such order or cancel it and direct the Income-tax Officer 
to register the firm or to make a fresh assessment as the case may be. This 
section further lays down that, at the hearing of an appeal against the order 
of an Income-tax Officer, the Income-tax Officer shall have the right to be heard 
either in person or by his representative. It is thus clear that wide powers have 
been conferred on the Appellate Assistant Commissioner under s. 31. It is also 
clear that, before the appellate authority exercises his powers, he is bound to 
hear the Income-tax Officer or his representative. It has been urged before us 
by Mr. Ayyangar on behalf of the respondent that these provisions indicate that, 
in exercise of his wide powers the Appellate Assistant Commissioner can, in a 
proper case, after hearing the Income-tax Officer or his representative, set aside 
the order of registration passed by the Income-tax Officer. We are not prepared 
to accept this argument. The powers of the Appellate Assistant Commissioner, 
however wide, have, we think, to be exercised in respect of the matters which are 
specifically made appealable under s. 80(1) of the Act. If any order has been 
deliberately left out from the jurisdiction of the Appellate Assistant Com- 
missioner it would not be open to the appellate authority to entertain a plea 
about the correctness, propriety or validity of such an order. Indeed, if the 
respondent’s contention és accepted, it would virtually give the department a 
right of appeal against the order in question and there can be no doubt that the 
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scheme of the Act is not to give the dopartment a right of appeal -to the Appel. 
late Assistant Commissioner against any orders passed by the Income-tax Officer. 
The order granting registration can be cancelled by the Income-tax Officer 
himself either unde; r. 6B or under s. 23(4). It may be cancelled by the’ Com- 
missioner in exercise of his revisional power under s. 88B; but it cannot be can- 
celled by the Appellate Assistant Commissioner in exercise of his appellate 
jurisdiction under s. 31 of the Act. It is true that, in dealing with the assessee’s 
appeal against the order of assessment, the Appellate Assistant Commissioner 
may modify the assessment, reverse it or send it back for further enquiry; but 
any order that the Appellate Assistant Commissioner may make in respect of any 
of the matters brought before him in appeal will not and cannot affect the order 
of registration made by the Income-tax Officer. If that bs the true position, the 
order- of registration passed by the Income-tax Officer stands outside the juris- 
diction of the Appellate Assistant Commissioner and does not strictly form part 
of- the proceedings before the appellate authority. Even after the appeal is 
decided and in consequence the appellate order is the only order which ‘is valid 
and enforceable in law, what merges in the appellate order is the Income-tax 
Officer’s order under appeal and not his order of registration which was not and 
could never become the subject-matter of an appeal before the appellate autho- 
rity. . The theory that the order of the tribunal merges in the order of the appel- 
late authority cannot, therefore, apply to the order of registration passed by the 
Tnecome-tax Officer in the present case. 


- In this connection we may refer to the argument which Mr. Ayyangar, for 
the respondent, seriously pressed before us. He contended that, when the 
Appellate Assistant Commissioner hears the assessee’s appeal, he is himself 
computing the total taxable income of the asseasee and, in discharging his 
obligation in that behalf, he may be entitled to consider all relevant and 
incidental questions. In support of this argument Mr. Ayyangar referred us to 
the decision in Res v. Special Commissioner of Income Tax (Ex parte 
Elmhirst).© The point which arose before the King’s Bench Division in this 
case was whether, when a notice of appeal has been given, it was open to the 
assessee to withdraw his appeal and the Court held that once notice of appeal 
is given the appellate authority was entitled and indeed bound to see that a true 
assessment of the amount of the taxpayer’s liability was arrived at. Woe are 
unable to see how this decision can really help the respondent in the present 
vase. When an „appeal is taken before the Appellate Assistant Commissioner 
undoubtedly he ii is bound to examine the case afresh, but that cannot bring with- 
in the purview of his appellate jurisdiction matters which are deliberately left 
out by the Act. Ifs. 830(1) does not provide for an appeal against a particular 
order, Legislature obviously intends that the correctness of the said order cannot 
be impeached before the appellate authority. The jurisdiction and powers of 
the appellate authority must inevitably be determined by the specife and rele- 
vant provisions of the Act. 

- In this connection it may be useful to compare the ‘relevant and material 
features of the revisional powers conferred on the Commissioner by ss. 33A and 
38B respectively. The Commissioner’s revisional power under a. 38A cannot be 
exercised to the prejudice of the assessee in any case. It can be exercised in 
respect of orders passed by any authority subordinate to the Commissioner; but 
in no case can the revisional order prejudicially affect the assessee. It is signi- 
ficant that the explanation to è. 83A expressly provides that the Appellate 
Assistant Commissioner shall be deemed. to be an authority subordinate to the 
Commissioner. In other words, in exercise of this revisional power the Com: 
inissioner may modify or reverse in favour of the asseasee even the orders passed 
by the Appellate Assistant Commissioner. The position under s. 33B, however, 
is different. The Commissioner’s revisional power under s. 38B can be exercised 
only in respect of orders passed by the Income-tax Officer. The appellate 
orders are outside the purview of.'s. 33B. _ That is one important distinction 
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between the two revisional powers. The other. important distinction is that, 
whereas under s. 88A the revisional jurisdiction cannot be exercised to the pre- 
judice of the assessee, under s. 83B the Commissioner .can, in exercise of his 
revisional power, make orders to the prejudice of the assesses. It is not disputed 
that under a. 33B erroneous orders passed by the Income-tax Officer which are 
prejudicial to the revenue can be revised by the Commissioner. Now, the 
_Income-tax Officer’s order registering the firm is not appealable and so it can- 
not become the subject-matter of an appeal before the Appellate Assistant Com- 
missioner. Such an order can, therefore, be revised by the Commissioner under 
.8. 38B whenever he considers that it has been erroneously passed. In the pre- 
sent case there is no doubt that the respondent firm cannot be validly register- 
ed in view of the fact that one of its partners is a minor and so, on the merits, 
the Commissioner’s order is clearly right. We must accordingly hold that the 
High Court was in error in taking the view that the Commissioner had no autho- 
rity to set aside the registration order passed by the Income-tax Officer granting 
registration to the respondent for the years 1947-48 and 1948-49. 

The case in regard to the subsequent year 1949-50 presents no difficulty. 
The appeal preferred by the respondent against the Income-tax Officer’s assess. 
ment order in respect of this year was pending at the material time before the 
Appellate Assistant- Commissioner; and so no question of merger arose in res- 
pect of the order granting renewal of registration for this period. There can 
be no doubt that even on the theory of merger the pendency of an appeal may 
put the order under appeal in jeopardy but until the appeal is finally disposed 
of the said order subsists and is effective in law. It cannot be urged that the 
mere pendency of an appeal has the effect of suspending the operation of the 
order under appeal. The High Court, however, appears to have taken the view 
that the revisional power is an extraordinary power and can be exercised only 
for unusual and extraordinary reasons. It was also assumed by the High Court 
that, in the pending appesi, the department would have an alternative remedy 
because, according to the High Court, the department could have challenged 
the validity or the propriety of the respondent’s registration and could have 
asked the Appellate Assistant Commissioner to cancel it. As we have already 
pointed out, the department could not challenge the validity of the registration 
order in the assessee’s appeal before the appellate authority and so the argu- 
ment that the department had an alternative remedy i is not correct. It is clear 
from the judgment of the High Court that it is:the assumption that the depart- 
ment had an alternative remedy which weighed “with the learned Judges in 
reaching their final conclusion. Then the argument that the extraordinary 
revisional power must be exercised only for extraordinary reasons is really not 
very material. Whether or not the revisional power can be exercised in a given 
case must be determined solely by reference to the terms of s. 83B itself. Courts 
would not be justified in imposing additional limitations on the exercise of the 
gaid power on hypothetical considerations of policy or the extraordinary nature 

_ of the power. We must, therefore, hold that the’ High Court was also in error 
in holding that the Commissioner was not authorised in cancelling the order 
of the respondent’s registration for the year 1949-50. The result is that the 
view taken by the High Court must be reversed and the first question framed 
by the tribunal as well as the additional Gueetion: framed by the High Court 
must be answered in favour of the appellant. 

Then there remain two other questions which were framed by the tribunal 
but have not been considered by the High Court. The learned counsel appear- 
` ing for both the parties agree that we need not remit these two questions to the 
High Court with the direction that the High Court should deal with them in 
accordance with law; it has been conceded before us that, if the principal ques- 
tion about the Commiksioner’s power under g. 8383B(1) to cancel the respondent’s 
registration is answered in favour of the ‘appellant, then the two remaining 

uestions would become academic and answers to them would also have to be in 
avour of the appellant., It is true, by his order the Commissioner purported 
to set aside the. assessment orders made nnder s..28{5) ‘and s. 55 and directed 
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‘the Income-tax Officer to make fresh assessments according to law for each of 
the years in question. If this part of the order is literally construed it would 
clearly be open to the objection raised by the respondent. The assessment orders 
passed by the Income-tax Officer for the years 1947-48 and 1948-49 had been 
modifed by the Appellate Assistant Commissioner and in that sense they had 
ceased to be the orders of assessment passed by the Income-tax Officer himself 
and so the Commissioner could not have exercised his revisional power under 
s. 88B(1) in respect of the said appellate orders, but we are inclined to think 
that the Commissioner did not intend to set aside the assessments in this sense. 
It is clear from the order read as a whole that, having cancelled the respon- 
dent’s registration, the Commissioner wanted to direct the Income-tax Officer 
to make suitable consequential amendment in regard to the machinery or pro- 
cedure to be adopted to recover the tax payable by the respondent. In fact 
it is conceded that, in his subsequent order, the Income-tax Officer has accepted 
the figure of the taxable income of the respondent as determined by the appel- 
late authority for the relevant years and has proceeded to act under s. 23(5) (b) 
on the basis that the respondent is an unregistered firm. Therefore we cannot 
hold that the order passed by the Commissioner is bad in law on the ground 
that ‘‘he directed the Income-tax Officer to pass the order in a particular man- 
ner’’, The answer to question No. 2 would accordingly be in the negative. 
Then as regards question No. 8, it is difficult to understand how this question 
ean be said to arise from the proceedings before the tribunal. This question 
challenges the validity of the procedure adopted by the Income-tax Officer in 
passing fresh orders against the respondent. This proceeding is clearly subse- 
quent to the impugned order of the Commissioner under s. 83B(1), and so we 
are unable to see how the tribunal allowed the respondent to raise this conten- 
tion in appeals which had been filed by the respondent against the Commis- 
sioner’s order under s. 83B(1). Besides, it has been fairly conceded by 
Mr. Ayyangar before us that, when the Income-tax Officer merely proceeded to 
adopt a different machinery to recover the tax due from the respondent in 
consequence of the cancellation of the respondent’s registration, there was no 
océasion or need to issue another notice against the respondent. We must, 
accordingly, answer question No. 8 also in the negative. 

In the result all the questions framed in this case are answered in favour of 
the appellant. The order passed by the High Court is set aside and the appeal 
is allowed with costs throughout. 


Appeal alowed. 


Present: Mr, Justice B. P. Sinha, Mr. Justice Syed Jafer Imam and 
Mr. Justice J. L. Kapur. 
DR. K. A. DHATIRYAWAN v. J. R. THAKOR.* 

Transfer of Property Act (IV of 1882), Sec. 108—Lessees contracting to hand over build- 
ing erected on demised land to lessors without compensation on expiry of lease— 
Whether by reason of such contract leasors become owner of building during subsist- 
ance of lease. 

Under section 108 of the Transfer of Property Act, 1882, there is nothing to prevent 
the lessees contracting to hand over any building or structure erected on the demised 
land by them to the lessors at the end of the lease without receiving any compensa- 
tion. Such a contract, however, does not transfer the ownership in the building to the 
lessors while the lease subsists. 


Tue facts appear in the judgment. 


A. V. Viswanatha Sastri, with Naunit Lal, for the appellants. 
L. E. Jha, with Rameshwar Nath, 8. N. Andley and P. L. Vohra, for the reg- 
pondents, 


*Deoided, April 28, 1958. Civil Appeal No, 193 of 1954, 
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Imam J. The appellants, as trustees, of the Mankeshwar Temple Trust 
had filed suit No. 2325 of 1948 in the High Court of Bombay in its Ordinary 
Original Civil Jurisdiction, for a declaration that they were entitled to the 
building in suit and were entitled to claim possession of the same and to recover 
the rents and profits thereof. The appellants further prayed that the defen- 
dant& may be ordered and decreed to obtain a letter of attornment from the 
tenants of the said property attorning to the appellants, that defendant No. 1 
may be ordered to render accounts of the rents received by him from 
the tenanta of the said property from May 28, 1948, and that pending the hear- 
ing of the suit a Receiver may be appointed of the property in suit. The 
appellants had obtained leave of the High Court under O. iL r. 2, of the Civil 
Procedure Code, reserving to them liberty to file a separate suit with respect to 
the land on which the building was situated. The learned Judge who heard the 
suit decreed it in part in favour of the appellants. He also passed an order 
of injunction restraining defendant Nos. 1, 2 and 5, their agents and servants, 
from interfering with the exercise of the rights of the appellants in obtaining 
posseasion of the building or otherwise effectuating their possession consistently 
with the provisions of law. He further directed defendant No. 1 to account 
for the rents recovered by him from and after May 23, 1948, till the date of the 
decree. He refused to grant the prayer that the defendants be directed to 
obtain letters of attornment from the tenants of the building in favour of the 
appellants. Against this decision the defendants appealed and a Division Bench 
of the High Court allowed the appeal, reversed the decision of the trial Judge 
and dismissed the suit with costs. 

On May 23, 1927, Krishnarao Ganpatrao and Shamrao Ganpatrao, as 
trustees of the Mankeshwar Temple, executed a registered lease, exh. A, in 
favour of Moreshwar Kashinath and Radhabai, wife of Ramkrishna Bhai 
Thakore, whereby they demised a parcel of land specified in the Schedule to the 
document. The lease was for twenty-one years. The area of land was about 
218.66 square yards and the rent reserved was Rs. 50 per month. Under the 
terms of the lease the leasee had to construct within six months from the date of 
the lease a double storeyed building consisting of shops on the ground floor and 
residential rooms on the upper floor. The cost of construction was to be not 
less than Ra. 10,000. The construction had to be to the satisfaction of the lessors’ 
engineers. There were certain restrictive covenants in the lease. The building 
had to be insured for at least Rs. 12,000 in the joint names of the leasors and the 
lessees with an insurance firm approved by the lessors. If the building was 
damaged or destroyed it had to be repaired or restored by the use of the insu- 
rance money received from the insurance company. On the termination of the 
lease either at the end of twenty-one years or earlier, the leasees were to surrender 
and yield up the demised premises including the building with its fixtures and 
appurtenances to the lessors without any compensation-for the same. On May 
14, 1948, shortly before the lease was to expire, the appellants who were then 
the trustees of the temple gave notice to the respondents to deliver possession of 
the demised premises and the building on the expiry of the lease, that is to say, 
on May 22, 1948. On May 19, 1948, the respondents replied that they were 
entitled to the benefits of the provisions of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947, hereinafter referred to as the Act, and that 
the appellants were not tó interfere with their posgession. All that they could 
get was the rent under the lease from the respondents. On July 28, 1948, the 
appellants gave the respondents notice to quit the building only as in their 
opinion the Act did not apply to it. On July 27, 1948, the respondents replied 
asserting that the Act did apply to it. The appellants, accordingly, filed the 
present suit in the High Court on September 1, 1948. 

The period of the lease under exh. A having expired and the respondents 
having been given notice to quit, they were bound to vacate the demised 
premises unless they were protected by the provisions of the Act. Land used 
for non-agricultural purposes is ‘‘premises’’ under the Act. Although the 
period of the lease had expired the respondents continued to remain in poases- 
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gion without the assent of the lessors. Under the Act they would, therefore, be 
tenants of the land within the meaning of that expression as defined in the Act. 
There can be no question that so far as the land demised by the lease is concern- 
ed the respondents could not be evicted so long as they complied with the 
provisions of the Act and the lessors, as landlords, were unable to resort to,any 
of the provisions of s. 18 of the Act to evict the respondents from the land. 
Indeed, the appellants did not claim in the plaint that they were entitled to 
evict the respondents from the demised land. The plaint, as drafted, confined 
ee claimed by the appellants only to the building constructed on the 
an 

The substantial question in issue in this appeal is whether on a proper 
construction of the lease, exh. A, it can be held that not only the land but also 
the building to be constructed on it had been demised under it. Other questions 
had also been raised in the course of the arguments: It was argued on behalf 
of the respondents that the appellants could not get possession of the building 
until the lease had been determined. The lease could not be determined as 
under the law they could not be compelled to give up possession of the land 
demised under the lease as they were tenants of the land within the meaning 
of the Act. A further submission made was that even if the lease did not pur- 
port to demise the building which was to be constructed on the land demised 
under that document, the appellants were not entitled to get a declaration to 
the effect that they were entitled to the rents and profits from the building which 
had been let out to several persons by the respondents and the respondents could 
not be restrained from interfering with the collection of the rents and profits 
from the building by the appellants so long as the respondents were in posses- 
gion of the land demised. It was also urged that the suit must at any rate fail 
on the ground that defendant No. 4 having died before the institution of the . 
suit and her name being struck off from the category of defendants and her 
legal heirs and representatives not having been brought on to the record the 
suit was bad on account of non-joinder of necessary parties. 

A perusal of the Schedule to the lease shows that what was demised there- 
ander was a parcel of land of an area of about 218 square yards with New 
Survey No. 1/2600 cadestral survey No. 96. The Schedule leaves no room for 
doubt as to what was demised. Under the terms of the lease the rent payable 
for this land was Rs. 50 per month. The terms of the lease show that the land 
was demised for the purpose of constructing a building thereon by the lessees. 
Clause 1 of the lease may be quoted as the respondents have strongly relied upon 
this clause in support of their contention that what was demised under the lease 
was not only the land but also the building to be erected thereon. This clause 
runs as follows: 

“In consideration of the expenses to be incurred by the Lessees In and about the 
erection and completion of the building hereinafter mentioned and the rents hereinafter 
reserved and the Lessee’s covenants hereinafter contained the leasors do hereby demise 
UNTO the leasees ALL that piece or parcel of land situated at Supari Baug Road, more 
perticularly described in the schedule hereto and delineated in the plan thereof hereto 
annexed and marked “A” and therein bounded by a red line TO HOLD the premises 
unto the LESSEES for the term of 21 (twenty-one) years to be computed from the date 
of these presents yielding and paying therefor on the 10th day of each and every 
Calendar month the first of such payments to be made on 10th of June next, upon the 
terms and subject to the covenants and conditions hereafter contained:—” 


Another clanse upon which reliance had been placed was cl. 6 which provides 
for the building to be erected to be insured in the joint names of the lessors and 
the lessees with an insurance company approved by the lessors. It was pointed 
ont that the building was to be handed over to the lessors at the end of the 
lyase without compensation to ‘the lessees. 

We have examined the various clauses of the | and find that in none 
of them ‘has it been positively stated that the building to be erected on the 
demised land would be in the ownership of the leasors and that the building 
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would. be deemed to have been leased to the lemsees along with the demised 
land. Under the law there was no impediment in the way of the parties to havé 
had.a clause, in a positive form, to that effect. In the absence of such a 
clause the various clausea of the lease, as they exist, will have to be construed 
in order to ascertain whether on a proper ‘construction thereof it can be said 
thaf there had also been a demise of the building. The Schedule to the lease, 
as already stated, specifically mentions that the land had been demised and 
there is no mention therein that the building when constructed thereon would 
also form part of the demised property. In 1927 when the lease was executed 
the Act was not in existence and it may reasonably be said that none of the 
parties had ever in contemplation that the Act or anything akin thereto would 
become law in the future affecting the rights of the parties under the lease. 
The various clauses of the lease are consistent with the ownership in the build- 
ing being with the lessees in which the lessors had no right while the lease 
subsisted. In the case of Narayan Das Khetiry v. Jatindra Nath Roy Chow- 
dhury' the Privy Council approved the observations of Sir Barnes Peacock 
in the case of Thakoor Chunder Poramanick v. Ramdhone Bhuttacharjes? to 
the following effect (p. 228) : 

“We have not been able to find in the laws or customs of this country any traces of 
the existence of an absolute rule of law that whatever js affixed or built on the soil 
becomes a part of tt, and is subjected to the same rights of property as the soil itself.” 
In the case of Vallabhdas Naranji v. Development Officer, Bandra? the Privy 
Council once again referred to Sir Barnes Peacock’s observations as stated 
above. The Privy Council also quoted the following observation of Couch O.J., 
in the case of Narayanbin Raghoji v. Bholagir Guru Mangir+ (p. 85): 

“u ..We cannot, however, apply to cases arising in India the doctrine of the English 
law ag to buildings, vix, that they should belong to the owner of the land. The only doc- 
irine which we can apply js the doctrine established in India that the party so building 
on another’s land should be allowed to remove the materials.” 


Normally, under s. 108 of the Transfer of Property Act, before the expiry 
of the lease, a lessee can remove all structures and buildings erected by him on 
the demised land. All that was necessary for him to do was to give back the 
land to the lessor, on the termination of the lease, in the same condition as he 
found it. The ownership, therefore, of the building in this case was not with 
the lessors but was with the lessees. Under s. 108 of the Transfer of Property 
Act there was nothing to prevent the lessees contracting to hand over any build- 
ing or structure erected on the land by them to the lessors without receiving any 
compensation. In other words, although under s. 108 the lessees had the right 
to remove the building, by the contract they had agreed to hand over the same 
to the lessors without the right to receive compensation at the end of the lease, 
the matter being entirely one of contract between the parties. Such a contract, 
however, did not transfer the-ownership in the building to the lessors while the 
lease subsisted. ; 

The various clauses of the lease in the present case make a clear distinction 
between the demised premises and the building by using the words ‘‘demised 
premises including the building to be erected thereon’’. It was, however, urged 
on behalf of the respondents that cl. 1 of the lease indicated that what was 
demised by the lease was not only the land but also the building to be constructed 
thereon, because the opening words of cl. 1 make it clear that in consideration 
of the expenses to be incurred by the lessees in erection and completion of the 
building and the rent reserved the lessors demised to the lessees the land men- - 
tioned in the Schedule. The important words in this clause were ‘‘to hold the 
premises’’ and not to hold the demised premises. The word ‘“premises’’ cover- 
ed both the land and the building to be erected thereon. The intention of the 
parties was that the premises would be held at a moderate rent of Ra. 50 per 
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month as the lessees were going to incur the expenses of erecting the building, 
maintaining it in proper repair and paying all taxes in connection therewith. 
In the course of 21 years the lessees would have not only received back the 
money invested by them in the erection of the building but would have also 
enjoyed a large margin of profit. Under cl. 5, at the end of the lease, the pre- 
mises held by the lessees, would be handed over to the lessors, that is to say} the 
land and the building erected on it without the lessors paying any compensation 
for the building. Under cl. 6 the building was to be insured in the joint names 
of the lessors and the lessees. In cL 9 of the lease the expression ‘‘the said 
demised premises’’ appears and this clause guaranteed to the lessees enjoyment 
of peaceful possession of the premises. This clause came after all the clauses 
referring to the building to be erected on the land. If cls. 1, 5, 6 and 9 were 
read together and properly construed, it would appear that the intention of the 
parties was that not only the land demised but also the building which was to 
be constructed on it was the subject of the lease, as that was the only purpose 
for which the land was given on lease. These clauses do not necessarily lead 
to the conclusion suggested. If the ownership in the building was intended to 
be with the lessors, there was no occasion for providing that the lessees would 
get no compensation when the building was handed over. This provision rather 
suggests that the ownership in the building was with the lessees. On behalf of 
the respondents much reliance was placed on the decision of this Court in the 
case of Bhatia Co-operative Housing Society Lid. v. D. C. Patel. Many of 
the terms of the lease in the case cited were similar to the terms to be found in 
the lease in the present case. There was, however, cl. 18 of the lease in the case 
referred to, which expressly stated that immediately after the completion of 
the building within the time specified in cl. 7, the lessors of the land would 
grant to the leasees a lease of the land with the building thereon for a term of 
999 years from the date of the auction at a yearly rent calculated in accordance 
with the accepted bid for the plot. There could be no question, as a matter of 
interpretation, in the case cited, that a lease would be granted not only of the 
land but also of the building on it for a term of 999 years from the date of the 
auction. There is no such clause in the lease in the present case. The decision 
upon which reliance had been placed does not support the case of the respon- 
dents, because in the present case none of the clanses of the lease even remotely 
suggests that on the completion of the building on the land demised the lease in 
favour of the lessees would be both of the land and the building erected thereon. 


-On behalf of the appellants, on the other hand, it was submitted that what 
was demised was actually the land and the expreasion ‘‘to hold the premises’’ 
in cl. 1 meant nothing more than to hold the demised premises. The ownership 
in the building to be constructed did not pass on to the leasors under the lease. 
During the subsistence of the lease the ownership of the building remained with 
the lessees. The lessees contracted to hand over the building without compensa- 
tion at the end of the lease and in consideration for this the lessees were being 
demised the land at a small rental of Rs. 50 per month. We have examined the 
various clauses of the lease and are satisfied that not one of them, if properly 
construed, indicates that there was any contract between the parties to the affect 
that the building to be erected on the land would be in the ownership of the 
lesgors and that the same would be deemed to have been demised to the lessees 
along with the land. 
`- It was next urged that even if there had been no demise of the building to 
be erected on the land possession of it could not be given to the appellants until 
the lease had been determined, which in law, could not be determined so long as 
the respondents could not be evicted from the demised land of which they were 
tenants within the meaning of the Act. This contention is without force as the 
provisions of the Act do not provide for the continuation of a lease beyond the 
specified period stated therein. All that the Act does is to give to the person 
who. continues to remain in possession of the land, although the period of the 
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lease had come, to an end, the status of a statutory tenant. -That is to say, 
although the lease had come to an end but the lessee continued to remain in 
possesaion without the consent of the lessor, he would nonetheless be a tenant of 
the land and could not be evicted save as provided by the Act, 

. It was then submitted that the appellants could not get the declaration to the 
effect that they were entitled to the rents and profits from the building which had 
been let out to several persons by the respondents because they could not realise 
the same without entering upon the land on which the building had been 
constructed. The appellants could not enter upon the land for the purpose of 
collecting the rents without the consent of the respondents as the latter were the 
tenants of the land. They could only enter upon the land as provided for by 
the Act. The declaration which the appellants seek, however, does not ask for 
a declaration that they are entitled to enter upon the land. All that it seeks 
is that they are entitled to the rents and profits of the building which had been 
let out to several persons by the respondents. The appellants merely seek a 
declaration of their right to collect the rents and profits from the building. As 
to how they collect the-same was their concern. There seems, therefore, to be 
no valid objection in law to granting the relief sought by the appellants. 

The original lessees were Moreshwar Kashinath and Radhabai, wife of Rema- 
krishna Bhai Thakore. Apparently, these persons were dead and the suit was 
filed against defendants Nos. 1 to 3 as heirs and legal representatives of Radha- 
bai and defendants Nos. 4 and 5 as heirs and legal representatives of Moreshwar 
Kashinath Thakore. After the suit was filed it was discovered that defendant 
No. 4 could not be served with a copy of the plaint as she had died before the 
institution of the suit. Her name was accordingly struck off as a defendant in 
the suit. It was conceded on behalf of the defendants at the trial that the suit 
filed against the defendants on a cause of action could not be dismissed merely 
because of the non-joinder of the legal representatives of defendant ‘No. 4 who 
was already dead at the institution of the suit. In appeal, the learned Judges 
were of the opinion that it was not necessary to decide this question because, in 
their opinion, the suit was bound to fail on other grounds. Whatever other 
consequences may arise on account of the failure of the appellants to implead 
the heirs and legal representatives of defendant No. 4, it was conceded on 
behalf of the respondents at the trial that the suit could not be dismissed merely 
because of this. It would have been better if the heirs and legal representatives 
of defendant No. 4 had been brought on to the record as defendants. It seams 
to us, however, that the suit cannot_be dismissed merely on this ground, because 
the nature of the declaration which the appellants sought could be granted 
even in the absence of the heirs and representatives of defendant No. 4 being 
on the record. Though the plaintiffs impleaded 5 persons as defendanta in the 
guit, the plaintiffs claimed a decree against defendant No. 1 only in respect 
of the rents received by him from the tenants in the building in question. 
There is no claim against the other defendants for accounts in respect of the 
usufruct of the property. The correspondence disclosed in the suit, which 

d between the plaintiffs and defendant No. 1, showed that it was only 
te who was in effective control of the building. The suit was contested only 
by the first three defendants who appear to be brothers and who claim to have 
continued in possession of the building after the crucial date, ie., May 22, 1948. 
It is they who claimed protection under the Act. Defendants Nos. 4 and 5, who 
were purported to be sued as representatives of one of the joint lessees, do not 

pear to have taken any interest im the building. After the suit, defendant 
No. 5 has remained ex parte throughout. After the decree of the trial Court, 
it is only the first three defendants who preferred an appeal to the High Court. 
From all these considerations, it appears that defendant No. 4 or: her heirs 
or legal representatives were not necessary parties to the suit. The Court 
could, therefore, proceed with the suit in their absence. 

The app accordingly, is allowed with costs throughout and the decision 
of the High Court in appéal is set aside. The appellants are entitled to a decla- 
ration that the building constructed on the land demised under the lease, 
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exh. A, belongs to the Mankeshwar Temple Trust and the said trust is entitled 
to recover all the rents and profits from the same and the respondents have no- 
right, title and interest therein since the expiration of the said lease. Res- 
pondent No. 1 is directed to render an account of the rents received by him from 
the tenants of the building from May 23, 1948, and to pay to the appellants the 
amount found due, after accounting, with interest at 6 per cent. per anhum 
from May 23, 1948, until payment. There will be an order of injunction res- 
training the respondents, their agents and servants from interfering with the 
collection of rents and profits by the appellants from the tenants of the afore- 
said building. . ; 
Appeal allowed. 


OO" Present: Mr. Justice Venkatarama Aiyar, Mr. Justice Gajendragadkar and 
` Mr. Justice A K. Sarkar. 


MAZAGAON DOCK LTD. v. THE COMMISSIONER OF INCOME-TAX 

7 o iz AND EXCHSS PROFITS TAX.* - 

Indian Income-tar Act (XI of 1922), Sec. 42(2)—Axsessee company incorporated in India 

' and doing business as ship repatrers—Share capital of assessee company beneficially 
owned by non-resident shipping companies—Assessee company under agreement with 
non-resident companies repairing ships of these companies at cost and without charg- 
‘tng profite—Whether assessee company chargeable to tax under s. 42(2): 


The assessee was a private limited company incorporated under the Indian Com- 
panies Act and was carrying on business as marine engineers and ship repairers. Ite 
registered office was in Bombay and it was resident and ordinarily resident in India. 
Its entire share capital was beneficially owned by two British companies whose busi- 

. ness consisted in plying ships for hire. Under an agreement entered into with the 
_ two non-resident companies, the assessee repaired their ships at cost and charged no 
profits. On the question whether on these facts the assessee was chargeable to tax 
under s. 42(2) of the Indian Income-tax Act, 1922, it was contended by the asseasee 
(1) that s. 42(2) of the Act imposes a charge only on a business carried on by a non- 
resident, and that, therefore, no tax could be imposed under that provision on the 
business of the azsesree who was a resident; and (2) that it is a condition for the 
levy of a charge under s. 42(2) that the non-realdent must carry on businesa with 
the resident, and that in the instant case that condition was not satisfled:— 


Held, that the business which is the subject-matter of taxation under s. 42(3) is 
that of the resident and not of a non-resident, 


that having regard to the course of dealings between the non-resident companies 
and the asseasee it could be said of the former that they carried on business with the 
latter within the meaning of s. 42(2), and 


that, therefore, the asseesee was chargeable to tax under s. 42(2). 


A non-resident must be held to carry on business with a resident within s. 42(2) of 
the Act, if the dealings between them form concerted and organised activities of a 
t  busmess character. i 


‘Smith Barry v. Cordy (H. M. Inspector of Taxes), Narain Swadeshi Weaving Mills 

v. The Commissioner of Excess Profits Taz,’ Commsr. of Inc.-Tax v. Currimbhoy. 

. Ebrahim & Sons’ Anglo-French Textile Co, Ltd. v. Commissioner of Income-taz, 

~ Madras,’ Bangalore W. C. & S. Mills v. Commr. of Inc.-Taz,’ and Commissioners of 
: Inland Revenue v. The Incorporated Council of Law Reporting,’ referred to. 


*Decided, May 12, 1958. Civil Appeal No. 3 (1988) 8 L.T.R. 895. 
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The word “or” in the.clause “derived therefrom or which may reasonably be deem- 
ed to have been derived therefrom” in s. 42(2) af the Indian Income-tax Act, 1922, 
must be read in the context as meaning “and”. 


Tue facta appear at 57 Bambay Law Reportor 475. 


`- Bir Jamshedji B. Kanga, N. A. Palkhivala, J. B. Dadachanji, 8. N. Andley, 
P. L. Vohra and Rameshwar Nath, for the appellant. 


H. N. Sanyal, Additional Solicitor-General of India, G. N. Joshi and R. H. 
Dhebar, for the respondent. 


VENKATARAMA Aryan J. This is an appeal against the judgment of the 
High Court of Bombay in a reference under s. 66(1) of the Indian Income-tax 
Act, 1922, hereinafter referred to as the Act. 

The appellant is a private limited company incorporated under the Indian 
Companies Act, and is carrying on business as marine engineers and ship 
repairers. Its registered office is in Bombay and it is resident and ordinarily 
resident in India. Its entire share capital is beneficially owned by two British 
Companies, the P. & O. Steam Navigation Co. Ltd, and the British Indian 
Steam Navigation Co. Ltd, whose business consists in plying ships for hire. 
Under an agreement entered into with the two companies aforesaid, which will 
be referred to hereinafter as the non-resident companies, the appellant repairs 
their ships at cost, and charges no profits. Now, the point for determination 
is whether, on these facts, the appellant is chargeable to tax under s. 42(2) of 
the Act. That sub-section runs as follows: 

“Where a person not resident or not ordinarily resident in the taxable territories 
carries on business with a person resident in the taxable territories, and it appears to the 
Income-tax Officer that owing to the close connection between such persons the course 
of business is so arranged that the business done by the resident person with the person 
not resident or not ordinarily resident produces to the resident ‘either no profits or leas 
than the ordinary profits which might be expected to arise in that business, the profits 
derived therefrom, or which may reasonably be deemed to have been derived therefrom, 
shall be chargeable to income-tax in the name of the resident person who shall be 
deemed to be, for all the purposes of this Act, the aspeesee in respect of such income~tax.” 


The Income-tax Officer, Bombay, who dealt with the matter took the view that 
the appellant company had so arranged its business with the non-resident 
companies that it did not produce any profits to it, and that was because it 
was those companies that really owned its ahare capital, and that therefore the 

profits which it could ordinarily have made but for their close financial con- 
nection were liable to be taxed under s. 42(2), and he computed the same at 

a. 6,80,000 for the acconnt year 1943-1944, at Ra. 4,67,559 for the account 

ar 1944-1945 and at Re. 4,68,963 for the account year 1945-1946. On the 
Pasis of the above findings, orders of assesment of income-tax were made for 
the acequnt years 1944-1945 and 1945-1946 and of excess profits tax for the 
account years 1943-1944, 1944-1945 and 1945-1946. Against these five orders, 
the appellant preferred appeals to the Appellate Assistant Commissioner, who 
by his order dated July 8, 1952, confirmed the same. Then there was a 
further appeal by the appellant to the Appellate Tribunal, and the Bench 
which heard the same having been divided in its opinion, the matters came up 
for hearing before the President, who by his order dated March 19, 1954, held 
that s. 42(2) was inapplicable and he accordingly set aside the orders of 
agsessment of income-tax and excess profits tax made on the appellant. On 
the application of the Department, the Tribunal referred the following ques- 
tion for the opinion of the High Court of Bombay: 

“Whether on the facts and in the circumstances of the case any income falls to be 
included in the appellant's assesament under s. 42(2)” - 

The referenés was heard by Chagla C.J. and Tenitotkar J., who by their 
judgment dated February 24, 1956, held that, on the facts found, 8.42(2) was 
applicable and that the eppellant was liable to be assessed’to income-tax and 
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excess profits tax under that section. The appellant applied under s. 66(A) 
for leave to appeal against this judgment to this Court, and that application 
was dismissed. The appellant thereafter applied for and obtained leave to 
appeal to this Court under art. 136, and hence this appeal. 

It must be mentioned that on December 81, 1948, an order of assessment had 
been made in respect of the income-tax payable by the appellant for the 
. account year 1943-1944, and therein, the profita chargeable under s. 42(2) had 

not been included. But subsequently, the Income-tax Officer took action under 
8. 34 of the Act, and on May 29, 1953, made an order assessing the appellant 
to tax for that year on the profits deemed to have been made by it under 
s. 42(2), and against that order, an appeal is pending before the Appellate 
Assistant Commissioner. That order is not the subject-matter of the present 
proceedings, which are concerned only with the assessment of income-tax for 
the account years 1944-1945 and 1945-1946 and of excess profits tax for the 
account years 1943-1944, 1944-1945 and 1945-1946. 

Now, the sole point for determination in this appeal is whether on the facts 
found the appellant is chargeable to tax under s. 42(2) of the Act. Mr Palkhi- 
vala, learned counsel for the appellant, contends that it is not, and urges two 
grounds in support of his contention: (1) that s. 42(2) imposes a charge only 
on a business carried on by a non-resident, and that, therefore, no tax could be 
imposed under that provision on the business of the appellant who is a resi- 
dent; and (2) that it is a condition for the levy of a charge under s, 42(2) that 
the non-resident must carry on business with the resident, and that in the 
instant case it is not satisfied. The first ground does not appear to have been 
put forward in the Court below, but before us it has been presented with great 
elaboration and pressed with considerable insistence. The argument in 
support of it may thus be stated: s. 42(2) imposes a charge on profits of a 
business, actual or notional, when the conditions specified therein are satisfied ; 
but the section does not, in terms, say who the person is whose business is liable 
to be taxed, but that that can only only be the non-resident is clear from other 
parts of the section. Thus, the tax is imposed under s. 42(2) on profits ‘‘deriv- 
ed’’ from business, which must mean profits actually made therein. En 
hypothesi, the resident has so arranged his business that it produces little or no 
profits to him. If it has produced some profits, then they are taxable in his hands 
even apart from this provision, and if he has made no profits, the word 
‘‘derived’’ would be inapplicable to his business, Therefore, the profits 
“derived” and taxable under the section can have reference only to the business 
of a non-resident. Then sre the profits are chargeable under this section in 
the name of the resident. the profits chargeable under s. 42(2) acerne from a 
business of the resident, he would be the person who would, even apart from the 
section, be liable for the tax, and in that situation, the expression ‘‘in the name 
of the resident’’ would be inappropriate. It would make sense if, in fact, the 
profits accrued in a business carried on by a person other than the resident, and 
the Legislature sought to tax them in his hands. The true intention behind the 
legislation, it is said, is that the profits of the non-resident should be taxed, but 
that the tax should fall on the resident by reason of his close connection with 
the non-resident. Support for this contention is sought in the provision in 
g. 42(2) that the resident shall be deemed to be the assesase for all purposes 
of the Act. The word ‘‘deemed’’ importa, it is argued, a legal fiction, and if 
it was the business of the resident that was intended to be taxed, then he is, 
in fact, the assesses, and it would be inconsistent with that position that he 
should be treated as an assessee by a legal fiction. It is also urged that 
sub-ss. (1) and (3) of s. 42 deal with the profits of a non-resident and proacribe 
the conditions under which and the manner in which the tax could be imposed 
and collected, and s. 42(2) must, in this setting, be construed as referring to 
the business of the non-resident. 

There would have been considerable force in this argument, had there been 
any ambiguity or uncertainty in the wording of s. 42(2) as to whether it is the 
business of the resident that is sought to be taxed or that of the non-resident. 
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But that is not so. The language of the enactment imposing the charge is 
too plain to admit of any doubt. Now, s. 42(2) } is, it may be noted, in two 
parts. The first part commencing with the opehing words ‘‘Where a person 
not resident” and with the words ‘‘which may reasonably be deemed 
to have been derived therefrom’’ prescribea the conditions on which the 
charge arises. It does not of itself impose the charge. That is done by the 
second part, which provides that ‘‘the profits derived therefrom or which may 
reasonably be deemed to have been derived therefrom shall be chargeable to 
income-tax.’’? The word ‘‘therefrom’’ is very important for the purpose of 
the present discussion. In the contert, it can refer only to the business of the 
resident, and it is this business therefore that is the subject of the charge under 
gB. 42(2), It was suggested for the appellant that the word ‘‘therefrom’’ has 
reference to the arrangement between the non-resident and the resident, but 
apart from the fact that such a construction would, on the grammar of it, be 
untenable, it is impossible to conceive how an arrangement relating to the 
conduct of business can, as such, be the subject-matter of income-tax, apart 
from the business in which profits or gains are made. The language of the 
section is clear beyond all reasonable doubts as to what it is that is sought to 
be taxed under this section. That is only the business of the resident and not 
that of the non-resident. In this view, it is only necessary to consider whether 
there is anything in the wording of the other parts of s. 42(2) relied on for 
the appellant, which precludes us from giving effect to the plain import of 
the word ‘‘therefrom’’. 

It is on the expression ‘‘profits derived” in the charging part of the enact- 
ment that the appellant leans heavily in support of his position that it is the 
business of the non-resident that is really intended to be taxed. But then, 
those words do not stand alone. They are associated with the words ‘‘or which 
may reasonably be deemed to have been derived”, and this association has its 
origin in the preceding clause ‘‘produces to the resident either no profits or 
less than the ordinary profits which might be expected to arise in that busi- 
nees’’, This clause contemplates two classes of cases, one where the business 
of the resident produces no profits and the other where it produces less than 
the normal profits. The charge is imposed on both these classes of cases, and 
the word ‘‘derived’’ has reference to the latter, while the words ‘‘profits which 
may reasonably be deamed to have been derived” relate to the former. That 
both these clauses relate to the business of the resident is clear from the words 
‘to the resident’’ occurring therein. The word ‘‘derived’’ in s. 42(2) must, 
therefore, be interpreted as referring to the business of the resident. 

The respondent sought further support for this conclusion in the words 
“which may reasonably be deemed to have been derived’’ in s. 42(2), and con- 
tended that those words could apply only to a business which does not yield 
profits, and that will fit in, in the context, only with the business of the resident 
and not of the non-resident. The answer of the appellant to this contention 
is that the words in question should be construed as meaning not notional 
profits but such proportion of the actual profits of the non-resident as could 
reasonably be apportioned to the business in India. Reliance was placed in 
support of this contention on rr. 88 and 34 of the Indian Income-tax Rules, 
1922. Rule 33 provides for the determination of the profits of a non-resident 
fn cases falling within s. 42(1), and one of the modes prescribed for such 
determination is to fix an amount which bears the same proportion to the total 
profits of the non-resident as the Indian receipts bear to the total receipts in 
the business. Rule 34 then provides that ‘‘the profits derived from any busi- 
ness carried on in the manner referred to in section 42(2) may be determined for 
the purposes of assesament to income-tax according to the preceding rule’’. 
Now, the argument of Mr. Palkhivala is that the interpretation put on s. 42(2) 
by the rule-making authorities as manifest in r. 34 is that the business charge- 
able under s. 42(2) is that of the non-resident, and that the words ‘‘which may 
reasonably be deemed te have been derived therefrom’’ had reference to the 
apportionment of the Indian, out of.the total profits. We see no force in this 
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tontention. There is nothing in r. 34 to justify the assumption that the rule- 
„making authorities considered either that s. 42(2) applied to the business of 
a non-resident or that the words ‘‘which may reasonably be deemed to have 
heen derived therefrom’’ meant apportionment of the Indian out of the world . 
profits of the non-resident. And even if those be the assumptions on which 
the rule is based, that can have no effect on the true interpretation of a. 42(2), 
And whatever doubts one might have had as to the meaning to be given to the 
words ‘‘derived therefrom or which may reasonably be deemed to have been 
derived therefrom’’ if they had to be construed in ‘isolation, in the context of 
the section and read in conjunction with the words ‘‘to the resident” and 
“‘therefrom’’, there cannot be any doubt that they have reference to the busi- 
ness of the resident and not that of the non-resident. 

The -word ‘‘or’’ in the clause would appear to be rather inappropriate, as it 
.is susceptible of the interpretation that when‘some profits are made but they 
are less than the normal profits, tax could only be imposed either on the one or 
-on the other, and that accordingly a tax on the actual profits earned would bar 
-the imposition of tax on profits which might have been received. Obviously, 
that could not have been intended, and the word ‘‘or’’ would have to be read 
in the context as meaning ‘‘and’’. Vide Maxwell’s Interpretation of Statutes, 
- Tenth Ed, pp. 238-239. But that, however, does not affect the present question 
which is whether the word ‘‘derived’’ indubitably points to the business of the 
non-resident as the one taxable under s. 42(2), and for the reasons already 
given, the answer must be in the negative. 

‘ The appellant also relied on the clauses in s. 42(2) that ‘the profits shall be 
chargeable to tax in the name of the resident’ and that ‘he shall be deemed to 
be the aasessee for all purposes of the Act’ as indicating that it is not” the 
business of the resident that is really sought to be taxed. But these clauses 
-are explainable with referencé to the fact that the profits taxed are not actual 
profits but what are deemed to be profits. It was argued that if it was ‘the 
intention of the Legislature that what was not profits should be deemed to be 
profits, that should have been independently provided for before the. tax is 
imposed, and that in the absence of such a provision, the word ‘‘deemed’’ must 
be construed as referring not to notional profits being treated as actual profits, 
but to a person who is not, in fact, an assessee, being treated as an assesses. 
We see no substance in this argument. There is no reason why an enactment 
should not both declare notional profits as taxable profits and at the same time 
impose’ a° charge on the resident in respect of those profits, and that, quite 
` clearly, is whdt-s. 42(2) has done. It may be that its language is not felicitous. 
Byt there can, however, be no mistaking its sense that it is the resident that is 
; to be dealt with as assessee in respėct of profits which he had not, in fact, ‘made. 

‘Nor do wë see much force in the argument that s. 42, sub-ss. (1) and (3), 
relate to income of the non-resident and that s: 42(2) which is wedged in 
between them should therefore be interpreted as having reference to the profits 
‘of the non-resident. If the language of s. 42(2) is clear that it is the resident 
‘who is chargeable to tax, it is of no consequence that under s. 42, sub:ss. (1) 
and (3) it is the non-resident that is taxed. It should be remembered that 
-B 42 occurs in Chapter V headed ‘“‘Liability in Special Cases”, and s. 42 (2) 
is a liability which is out of thé ordinary run, and it is not inappropriate to 
deal with it in s. 42, because while s. 42(1) seeks to bring within the ambit of 
taxation the profits "of a non-resident which accrue in India, s. 42(2) seeks to 
tax the resident in respect of profits which he would have normally made but 
_ for his business association with a non-resident. On the other hand, on the 
_ construction contended for by the appellant s. 42(2) would become practically 

_ useless because a non-resident whose profits could be taxed under s. 42(2) 
- could also be taxed under s. 42(1), as also the resident if’ he were the agent. 
None of the considerations put forward by the appellant is of sufficient weight 
to displace the conclusion to be drawn from the words ‘‘to the resident’’ and 
- therefrom’? in's. 42(2), and we must hold that the business ‘which is the 
. Sibjdct-matter of taxation under that provision is that of the resident and not 
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of a non-resident. ` This contention’ must decordingly be found’ „against - “the 
appellant. dae A 
-We shall next consider the second ground urged in eae of the appeal 
that it is a condition for the levy of a charge under s. 42(2) that a non-resident 
should carry on business with the resident, and that, on the facts found, that 
condition is not satisfied, and that therefore the tax is unauthorised. It is 
argued that the business of thé non-resident companies is to ply ships-for hire, 
and that the appellant has no concern with that; that the business of the appel- 
lant is to repair ships and that the non-resident companies have no connection 
with that business; and that.all that the non-resident companies do is to, get 
their ships repaired by the appellant, and that does not amount to carrying 
on any business’ with the appellant. A person who regularly purchases his 
goods from a particular-dealer does not, it is said, carry on business with that 
dealer, and on the same analogy, in getting their ships repaired by the appel- 
lant the non-resident éompanies cannot be said to carry on business with them 
in the real sense of that word. ' 


: We are unable to agree with this contention. The word “business”? in, as 
has often been said, one of wide import, and in fiscal statutes it must be con- 
strued in a broad rather than a restricted sense. Discussing ‘the connotation 
of the word ‘‘trade’’, Scott, L. J., observed in Smith. Barry v.. Cordy. (H. M. 
Inspector of Taxes)": 

Ai “The history of judicial decisions has been similar, hana a a a dl 
tọ restrict the scope of Schedule D; a tendency which was, we think, in sympathy with 
‘the general social and economic outlook of the country. There is-hardly any. activity 
ee ee 
to us to be swept into the fiscal net by the Schedule D” . 

‘The word .‘busineas’ connotes’’, it was observed by this Court. in Narain 
Swadeshi Weaving Mills v. The Commissioner of. Excess Profits. Tax?, ‘gome 
real, subetantial and systematic or organised course of activity or “conduct 
with a.set purpose.” Now, it may be conceded that when a person purchases his 
requirements from a particular dealer, he cannot-without-more be said to carry 
on business with him. But here there is much more. The non-resident com- 
panies send their ships for repair to the appellant, not as they- might to any 
other repairer but under a special agreement that repairs should. be done. at coat. 
And further unlike customers who purchase goods for their- own, consumption 
or use, the non-resident compaines get their ships repaired for use in what is 
admittedly their business. These are clearly trading activities, organised and 
continuous in their character and it will be diffienlt to escape the conclusion 
that they constitute business. We are not even concerned in this appeal with 
the larger question whether the activities of the non-resident companies in 
connection with the repair of the ships amount to carrying on of business. What 
we have to decide is whether having regard to the course of dealings between 
the non-resident companies and the appellant it can be said of the former that 
they carry on business with the latter within the meaning of s..42(2). Now, 
jt should be observed that s. 42 speaks not of the non-residents carrying on 
business in the abstract but of their carrying on business with the resident, and 
in the context, it must include all activities between them having -relationship 
_to their business, That is the view taken b7 Mio-learnon Judges in, mhe Court 
below, and we are in agreement with it. 

In this connection, reference may. be made to s. 42(1) under which a. charge 
.is imposed on income,. profits or gains accruing to a non-resident through any 
businesa connection in the taxable territories. In Commsr. of Inc. Tax v. 
Currimbhoy Ebrahim & Sons®, it was observed by the Privv Council that 
business connection’in s. 42(1) is different from busines as defined in s. 4(2) 

‘of the Act., ‘‘The phrase ‘business connection’,’’ observed Sir George Rankin, 
“ig different, from, though not unrelated to, the word ‘business’ of we there 
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is a definition in the Act’. And in Anglo-French Textile Co., Lid. v. Com- 
missioner of Income-taz, Madras*, this Court has observed that ‘<when there is 
a continuity of business relationship between the person in British India who 
helps to make the profits and the person outside British India who receives or 
realises his profita, such relationship does constitute a business connection”, 
‘Vide also the observations in Bangalore W., C. & 8. Mills v. Commr. of Inc.- 


Tax>, The words ‘‘where a person not resident in the taxable territories `, 


carries on business with a person resident’’ in s. 42(2) must be similarly inter- 
preted, and a non-resident should be held to carry on business with a resident, 
if.the dealings between them form concerted and organised activities of a 
business character. We are accordingly of opinion that, on the facts found, 
the non-resident companies must be held to have carried on business with the 
appellant as provided in s. 42(2). 

It was argued that the result of ‘this arrangement was only to reduce the 
repairing charges and enable the non-resident companies to thereby make a 
saving; that that was not profit or gains of a business liable to be taxed under 
the Act, and the decisions in Tennant v. Smith® and Major A. U. John In re? 
„were cited in support of this position. But, as already held by us, the subject- 
“matter of the tax under s. 42(2) is the. business of the resident and not that of 
the non-resident, and what we have to decide is not whether the non-resident 
‘companies made profits in their dealings with the appellant but whether what 
they did was business, and for that purpose it is immaterial that the business 
‘was carried on by them in such manner that no profits could accrue to them 
therefrom. Vide the observations of Coleridge C.J., at -p. 118 in Commis- 
sioners of Inland Revenus v. The Incorporated Counci of Law Reporting®, 
The fact therefore that the non-resident’ compaines could derive no profits 
from the dealings with the appellant would not detract from their character 
as business with the appellant. This contention must, therefore, be rejected. 
` It was finally contended that the profits chargeable under s. 42(2) must be 
separately assessed and not added on to the other profits or income of the 
appellant. This qontention is based on the assumption that s. 42(2) imposes 
on the appellant, a vicarious liability, the charge being in reality on the profita 
“of the non-resident. On our finding that the charge is on the business of the 
appellant and not of the non-resident companies, this contention doea not 
survive. 

In the result, the.appeal fails and is dismissed with costs. 

, l Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Gokhale and Mr. Justice Patel. 


SUGANDHABAI SHIVRAM HEDE v. SUNDRABAI ABA MADNE.* 
Hindu Succession Act (XXX of 1956), Secs. 14, 15(1) (a), 16—Spectfle Relief Act (I of 
i 1877), Sec. 42—Last male holder leaving widow and daughtere--Widow adopting son 

to her husband after extinguishment of her right to adopt—Suit by daughters for 
declaration thgt adoption invalid and not binding upon them—Matntatnability of suit 
—Effect of Hindu Succession Act on legal rights of Hindu female possessed of pro- 
perty and of reversionary heirs of last male holder. 

Under s. 15(1)(a) read with s. 16 of the Hindu Succession Act, 1956, the sons and 
daughters (including the children of a deceased son or daughter) and the husband 
of a female dying intestate, are entitled to inherit her property simultaneously. 
Therefore, under s. 42 of the Specific Relief Act, 1877, a daughter can challenge the 


£ [1058] 8.C.R. 448." *Dectded, September 15, 1958. Firat Appeal 
5 (1050) 18 T.T.R., 423, 438, 434. No. 47 of 1957, against the decision of K. K. 
8 (1892) 8 T.O. 158. Gadgil, Civil Judge, Senior Division, at 
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' validity of any. adoption made by- her widowed mother and its binding character ‘in. 
so far as it affects her legal status as the heir of her mother inasmuch as, by virtue 
of the adoption, the adopted boy would be introduced as an heir to” the’ mother, in 
respect of property, held by her, if she were to die intestate. à 

The effect of the provisions of the Hindu Succession Act, 1958, on the legal rights 
-of a Hindu female possessed of property and those of the reversionary heirs of the 
last male holder, is that— 

(1) a female Hindu would now become the full owner of the property of which - 
she is possessed, whether she acquired the property before or after the commence-" 
ment of the Act; z 

(2) as she would now hold the property of the last male holder as a full and not 
a limited owner, the other heirs of the last male holder can no longer be called 
reversionary heirs; 

(8) the provisions of s. 14 of the Act being retrospective in operation would affect 
suits filed before the éommencement of the Act, Le. June 17. 1956, so that any such 
suit in which the reverslonary heir claims a declaration about his or her reversionary 
right regarding the property of the last male holder or any relief that would, in any 
manner, be inconsistent with the full proprietary rights conferred on the female 
Hindu by s 14 of the Act, would become incompetent by reason of the fact that 
the heir has ceased to be a reversionary hetr. 

H. A. Missir v. Raghunath,’ Hanuman Prasad v. Indrawati’ Bhabani Prosad v. Sm, 
Sarat Sundar! and Laxmi Debi v. Surendra Kumar, ' 
Gurunath v. Kamlabai Kanchanganda’ and Kamla Devi v. Bachulal referred to. 


Tae facts appear in the judgment. 


Y. B. Rege, for the appellants. 
8. G. Paiwardhan, for respondent No. 1. 


Goxuats J. This is an appeal by original defendants Nos. 1 and 2 against 
the decree passed by the Court of the Civil Judge, Senior Division, at Sholapur, 
in favour of the plaintiff and defendant No. 8, who are the respondents in this 
appeal, declaring that the adoption of appellant No. 2 (defendant No. 2) was 
invalid and not binding on the respondents. The present suit came to be filed 
by plaintiff Sundrabai in the following circumstances :— 


Plaintiff’s father Shivram died in 1918 leaving behind his widow Sugandha- 
bai (defendant No. 1) and two daughters Nagarbai (defendant No. 3) 
and Sundrabai (plaintiff). Defendant No. 1 adopted to her husband one 
Bhanudas on April 25, 1937, Bhanudas being the nephew of Shivram. Accord- 
ing- to plaintiff, Bhanudas died in 1949, leaving his widow Girjabai and it 
appears that a few months after Bhanudas’s death Girjabai remarried. On 
July 20, 1950, Sugandhabai (defendant No. 1) adopted appellant No. 2 Keshav 
and executed and got registered an adoption deed in that behalf. It is the 
plaintiff’s case that inasmuch as Bhanudas was survived by his widow Girjabai, 
defendant No. 1’s right to adopt was extinguished and the same could not be 
revived despite Girjabai’s re-marriage. It is, therefore, the plaintiff’s case ' 
that she and her sister defendant No. 8 are the reversionary heirs to their 
father Shivram and their right is subject only to defendant No. 1’s interest in 
the property left by her father. That was why plaintiff filed the present suit’ 
on November 18, 1952, asking for a declaration that the adoption of defendant 
No. 2 Keshav was invalid and not binding on plaintiff and defendant No. 3. ~ 

The suit was resisted by defendant Nos. 1 and 2 on the basis that there was 
no marriage between Bhanudas and Girjabai and, therefore, Bhanudas was 
not survived by any widow. On that ground it was contended that defendant 
No. 2’s adoption was good. This was the principal ground on which the suit 
eame to be resisted. 


1 [1967] AIR. Pat. 480. fies HEP 
2 [1958] AIR. All. 304. ° P we $ 1954) 57 ATA LR. 604, 8.0. 
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The trial Court held that plaintiff was entitled to file a suit for a declaration 
as claimed by. her. It also held that Bhanudas had married Girjabai and 
GirJabai survived Bhanudas as his legal heir and consequently defendant 
No. 1’s right to adopt was extinguished. It appears that plaintiff had original- 
ly denied even the factum of adoption of defendant No. 2, but that was admit- 
ted by her during the hearing by a purshis (exh. 48). She only challenged 
the validity of defendant No. 2’s adoption on the ground that defendant No. 1 
was not competent to adopt, as her power to adopt had been extinguished. The 
trial Court, therefore, came to the conclusion that the factum of adoption was 
proved, but the adoption was not valid because defendant No. 1 had no right to 
- adopt defendant No. 2, since her right had been extinguished as alleged by the 

plaintiff. That is why the declaration prayed for by plaintiff was granted by 
the trial Court. Against this decree defendants Nos. 1 and 2 have filed the 
present appeal. 

Mr. Rege, learned advocate appearing on behalf of the appellants, has raised 
two points. He says in the first instance that the trial Court’s view that Gir- 
jabai was Bhanudas’s wife and survived him as his widow is not correct on 
the basis of the evidence on the record. Now, on this point it has to be re- 
membered that defendant No. 1 Sugandhabai, who herself adopted Bhanudas 
and should have known whether Bhanudas had married or not, has not cared 
to give any evidence. She has not stepped into the witnesa-box and Keshav, 
who is adopted by her, has denied knowledge as to whether Bhanudas was 
married. He has stated that he had never heard about Bhanudas marrying 
Girjabai or any other woman. Incidentally, it may be mentioned that defend- 
ant No. 2 is the step-brother of defendant No. 1. Plaintiff Sundrabai has stated 
in her evidence that Girjabai is Bhanudas’ widow and she is alive, that 8 or 
9 months after Bhanudas’ death Girja contracted re-marriage with a man from 
Shidbache Wadgaon and that man’s name was Manohar. She deposed to the 
fact that she had attended Bhanudas’s marriage with Girja and partook of the 
marriage dinner. According to her, Bhanudas was married to Girja 7 or 8 
years after his adoption, which would mean that the marriage took place some 
time in 1945. She stated that Girja’s mother was one Parwati and she ad- 
mitted that Parwati was her cousin-sister. She further stated that both Par- 
wati and her husband were dead. She also deposed that Bhanudas died 4 
years after his marriage and that Girja was 10 years old at the time of her 
marriage with Bhanudas and that she got no child by Bhanudas. Girja was 
also examined on behalf of plaintiff. She stated that she was married to Bha- 
nudas 9 years ago and she was 18 years of age at that time. After her marriage, 
she said, she lived with Bhanudas. She denied that Bhanudas died unmarried. 
The evidence of these two witnesses has been believed by the learned trial 

- Judge. 

Mr. Rege, however, contends that Girja is a relative of the plaintiff and 
was interested in supporting plaintiff. He also contends that according to 
plaintiff’s evidence Girja was only 10 years old at the time of her marriage 
and, therefore, her marriage with Bhanudas would contravene the provisions 
of the Child Marriage Restraint Act, 1929. We are not impressed by this 
argument. Girja herself has stated that she was 18 when she married Bhanu- 
das, and even if the marriage was in contravention of the Child Marriage 
Restraint Act, the marriage could not be invalid. In our opinion, the evidence 
led on behalf of plaintiff, which has been accepted by the learned trial Judge, 
shows that Bhanudas died leaving Girja his widow and a few months after 
Bhanudas’s death Girja re-married and therefore became civilly dead so far 
as Bhanudas’ family is concerned. Though on Girja’s re-marriage Sugandha 
would inherit Bhanudas’ property as the mother of Bhanudas, Sugandha would 
not be competent to adopt a son to her husband because her right to do so 
would be extinguished, her son having himself left a widow competent to con- 
tinne his line by adoption. Sen Gurwnath v. Kamlabat Kanchangauda', 
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Mr. Rege has not disputed this legal position. . 

‘But then Mr. Rege has raised a new point of law on the basis of the provisions 
of the Hindu Succession Act, 1956, which. came into force on June 17, 1956. 
Mr. Rege contends that plaintiff claimed a declaration that defendant No. 2 was 
not validly adopted by defendant No. 1 on the ground that she and defendant 
No. 3 were the next reversionary heirs of Bhanudas and Mr. Rege argues that 
under s. 14 of the Hindu Succession Act the property which has been inherited 
by Bhanudas would be held by defendant No. 1 Sugandha as full owner and 
not as a limited owner. If that be so, then, according to Mr. Rege, there is no 
question of there being -any reversionary heirs of Bhanudas. Mr. Rege con- 
cedes that on the date that the suit was filed, that is to say, on November 18, 
1952, both plaintiff Sundrabai and defendant No. 8 Nagarbai would be the next 
reversionary heirs, if defendant No. 2’s adoption was invalid. But, according 
to Mr. Rege, s. 14 of the Hindu Succession Act has been made expressly retros- 
pective and therefore pending suits would be also affected. Now, Mr. Rege, in 
our opinion, is right in his contention that s. 14 is retrospective. In Kamla Devi 
v. Bachulal Gupta? it has been held that by reason of the use of the expression 
‘‘whether acquired before or after the commencement of this Act’’, s. 14 of the 
Hindu Succession Act is undoubtedly retrospective, though in that case their 
Lordships of the Supreme Court did not consider the question of the effect of 
that section in the circumstances of the case. Mr. Rege contends that an appel- 
late Court is entitled to take into consideration subsequent changes in legisla- 
tion with a view to moulding its decree in the light of the changed circumstances. 
That undoubtedly is so and the question in this case is whether we should 
accede to Mr. Rege’s contention that plaintiff’s suit should be dismissed on the 
ground that the plaintiff claimed a declaration about the invalidity of the 
adoption of defendant No. 2 when plaintiff was a reversionary heir under the 
Hindu law as it was then prevailing but is no longer a reversionary heir by 
virtue of s. 14 of the Hindu Succession Act. 

In support of his argument, Mr. Rege has referred us to some decisions. In 
R. A. Missir v. Raghunath® it was held that the effect of ss. 14 and 15 of the 
Hindu Succession Act was that a reversioner recognised as such under the 
Hindu law was no more a reversioner as any property possessed by a female 
Hindu, whether acquired before or after the commencement of the Act, is not 
a limited estate but an absolute one; after the coming into force of the Act, 
there is neither a right of reversion nor any kind of spes successionis. In that 
case, a widow had executed a sale-deed in favour of the father of some of the 
defendants. These properties were subsequently mo in favour of her 
daughter. The plaintiff as a reversioner brought a suit for a declaration that 
the sale-deed executed by the widow was without consideration and without 
legal necessity and was not binding on him. All the lower Courts had decreed 
the plaintiff’s claim and the matter was pending in an appeal under the Let- 
ters Patent before the Patna High Court when the Hindu Succession Act came 
into force, and it was held by that Court that in view of the change in law 
brought about by the Hindu Succession Act the plaintiff lost his right as rever- 
sioner in respect of the property held by the widow and, therefore, plaintiff’s 
guit must be dismissed as not maintainable; and in doing so the Patna High 
Court followed the well-established rule that an appellate Court was entitled 
to take into consideration legislative changes which have supervened since the 
decision under appeal was given. Now, that case is distinguishable from the 
present case, because there an alienation by a widow in respect of property 
was challenged by the reversioner and it was held that his right to do so no 
longer survived he himself having ceased to be a reversioner because of the coming 
into force of the Hindu Succession Act. In the Patna case the learned Judges 
do not seem to have considered the question as to whether a property that was 
alienated by a widow by a sale could be said to be property possessed by her 
and could be said to be held by her as a full owner and not as a limited owner. 
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That question was considered in a decision of the Allahabad High Court to 
which our attention was invited by Mr. Rege, Hanuman Prasad v. Indrawati, * 
where it was held that if a widow had alienated the property without legal 
necessity, the alienation that was invalid according to the customary Hindu 
law remained invalid and its invalidity was not affected at all by the provi- 
sions of s. 14 of the Hindu Succession Act; but, though the alienation made 
by a Hindu widow before the passing of the Act was vulnerable and challeng- 
able on the ground of want of legal necessity as if the Act had not been passed, 
the widow continues to be estopped from challenging the validity on the ground 
of want of legal necessity and since the reversioners have completely disappear- 
ed by virtue of the provisions of the Hindu Succession Act, nobody can get a 
decree as a reversioner; and even those persons who could have obtained a 
decree before the passing of the Act that an alienation made before the passing 
of the Act was invalid, cannot now get a declaration to that effect because they 
have lost the status by virtne of which they could have got it. That case again 
was the case of an alienation and the reversioners had asked for a declaration 
that the said alienation made by the widow was void beyond her lifetime and 
was not binding against the reversioners who claimed to be entitled after the 
death of the widow to the possession of the property of her deceased husband. 
Mr. Rege has then relied on a ruling of the Calcutta High Court in Bhabani 
Prosad v. Sm. Sarat Sundars,® ‘in which it was held that s. 14 of the Hindu 
Succession Act made no reservation in favour of pending litigations. In that 
case a reversioner had filed a suit claiming a declaration that the widow was 
entitled to enjoy the husband’s property during her lifetime only and a fur. 
ther declaration that the plaintiff was a reversioner in respect of the said pro- 
perty and the widow was bound and liable to invest in Government securities 
the money that would be payable by the Government on account of an award 
made by the Collector fixing Rs. 75,000 as compensation for properties acquired 
by Government for extension of the Dum Dum Air Field. It was held in that 
case that the suit must fail because by virtue of the provisions of s. 14 of the 
Hindu Succession Act, the widow had become the full and absolute owner of 
her husband’s property. That case again is a case where the reversioner want- 
ed a declaration of his right as a reversioner and certain directions in respect 
of the property which was in the posseasion of the widow so as to limit her 
right of enjoyment of that property during her lifetime alone, and such a 
declaration, it was held by the Calcutta High Court, could not be granted in 
view of the change of law on account of the enactment of the Hindu Succession 
Act. Mr. Rege has also relied on a decision of the Orissa High Court in Lasmi 
Debs v. Surendra Kumar,® where it was held that the right of a reversioner as 
one of the heirs under s. 42 of the Specific Relief Act is limited to the question 
of preserving the estate of a limited owner for the benefit of the entire body of 
reversioners, but as against a full owner the reversioner has no such right at 
all. There the suit was brought by a sister of the last male holder and the 
property was in the possession of his widows and it was held that the sister of 
the last male holder has got, under the Hindu Succession Act, neither any legal 
character nor any interest in presents as she was included in the second elass 
of heirs and was completely excluded by the widow who comes in as heir in 
class 1 in the Schedule to the Act. The result is that after the Hindu Suc- 
cession Act, when the property of the last male holder is in possession of his 
- widows, a suit by a full sister of the last male holder for a mere declaration 
of her reversionary right was not maintainable. In that case, the plaintiff 
had also challenged the validity of adoption made by the widow; and Mr. Rege 
strongly relies on this case in support of his argument that the present suit 
has become incompetent by virtue of the provisions of the Hindu Succession 
Act. That case again is distinguishable on the ground that there the declara- 
tion that was asked for by the plaintiff, the sister of the last male holder, was 
of her reversionary right in respect of the property left by her deceased brother, 
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and as she had ceased to have the status of a reversioner, declaration of her- 
right as a reversionary heir could not have been granted. i 

In the present case, it is undoubtedly true that the plaintiff has referred to 
the fact that she and her sister, defendant No. 3, are reversionary heirs; bat 
the declaration that she claims is a declaration not about her reversionary right 
or about the property of the deceased Bhanudas but a declaration that 
defendant No. 2 is not the validly adopted son of defendant No. 1 and 
that his adoption was not binding on the plaintiff and defendant No. 
8. Under s. 42 of the Specific Relief Act, in so far as it is mate 
rial, any person entitled to any legal character, or to, any right as to any- pro- 
perty, may institute a suit against any person denying, or interested to deny,- 
his title to such character or right, and the Court may in its discretion make 
therein a declaration that he is so entitled. Now, Mr. Rege says that by virtue 
of s. 14 of the Hindu Succession Act the plaintiff has no right to Bhanudas’s 
property because the mother Sugandha has now become the full owner of his 
property, with the result that there are now no reversionary heirs of- Bhanu- 
das. Mr. Rege further contends that plaintiff has no legal character which de- 
fendants Nos. 1 and 2 are denying or are interested to deny, and on this 
ground Mr. Rege says that a suit under s. 42 of the Specific Relief Act would - 
not also lie. Mr. Patwardhan, learned advocate appearing on behalf of the 
respondent-plaintiff, on the other hand, contends that this is a new point which 
Mr. Rege has taken and he has no objection if the declaration granted by the 
trial Court is modifed so as to delete the description of plaintiff.and defend- 
ant No, 8 as reversionary heirs. Now, the adoption of defendant’ No.-2 is un- 
doubtedly invalid in law and that is not disputed by Mr. Rege. Under a. 16 
of the Hindu Succession Act, both plaintiff as well as defendant No. 3, the 
daughters of defendant No. 1, would be her heirs and to that extent they would 
be interested in asserting that they alone would be the heirs of Sugandha, in 
cage she dies intestate, and not defendant No. 2 who would also be entitled to 
rank as an heir along. with them, in case his adoption is a valid adoption. 
Therefore, it cannot be denied that plaintiff and defendant No. 3 are interested 
in asserting their legal character as sole heirs of defendant No. 1, whereas 
defendant No. 1 and defendant No. 2 are interested in denying that character. 
The matter may also be looked at from another point of view. Under s. 15(1) (d) 
of the Hindu Succession Act, until the status of defendant No. 2 as an adopted 
son is dislodged, he himself would be entitled to be one of the heirs of plain- 
tiff herself. It is, therefore, contended, and with some force, that though plain- - 
tiff and defendant No. 3 have ceased to be reversionary heirs of Bhanudas and 
though Sugandha would be the absolute. owner of Bhanudas’s property by 
virtue of s. 14 of the Hindu Succession Act, plaintiff’s right of suit to challenge 
the validity of the adoption of defendant No. 2 cannot be said to have come to 
an end. - ` f 
_ The effect of the proyisions of the Hindu Sucession Act, 1956, on the legal 
rights of a Hindu female possessed of property and those of the reversionary 
heirs of the last male holder may be stated thus: f . 

(1) A female Hindu would now become the full owner of the property of 
which she is possessed, whether she acquired the property before or after the 
commencement of the Act. : 

(2) As she would now hold the property of the last male holder as a full 
and not a limited owner, the other heirs of the last male holder can no longer 
be called reversionary heirs. ef : ae. f 

(3) The provisions of s. 14 of the Act being retrospective in operation 
would affect suits filed before the commencement of-the Act, ie., June 17, 1956, 
so that any such suit in which the reversionary-heir claims a declaration about 
his or her reversionary right regarding the property: of the last male holder or 
any relief that would, in any manner, be inconsistept_with the. full proprietary 
rights conferred on the female Hindu by 8. 14 of tha Act, would become incom- 
petent by reason of the fact that the hair hàs ceased to be a reversionary heir. 

In the present. casa, howaver, the plaintiff. has not clainfed any-relief with 
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regard to the property left by Bhanudas, her brother, but she claims a decla- 
ration that the adoption of defendant No. 2 is invalid under Hindu law and 
is not binding on her and her sister, defendant No. 3. The competence of 
guch a suit must be judged by the provisions of s. 42 of the Specife Relief Act. 
The Hindu Succession Act prescribes how the property of a female dying inte- 
state is to be inherited, and under s. 15(1)(a) read with s. 16 of this Act, the 
sons and daughters (including the children of a deceased son or daughter) and 
the husband would be entitled to inherit her property simultaneously. In our 
view, therefore, a daughter would be entitled to challenge the validity of any 
adoption made by her widowed mother and ita binding character in so: far as 
it affects her legal status as the heir of her mother inasmuch as, by virtue of 
the adoption, the adopted boy would be introduced as an heir to the mother, 
in t of property held by her, if she were to die intestate. 

Bat Mr. Rege has further contended that the plaintiff filed the present suit 
as a reversionary heir and claimed a declaration that the adoption of defend. 
ant No. 2 by defendant No. 1 was invalid and not binding on her and defend. 
ant No. 8 on that basis. Since she has ceased to be a reversionary heir by virtue 
of the Hindu Succession Act, Mr. Rege says, this Court cannot grant her relief 
on a different basis without an amendment of the plaint. We are not prepared 
to accept this argument. Mr. Rege’s client now seeks to defeat plaintiff’s 
suit by. reason of the provisions of the Hindu Succession Act. But, while the 
Court is entitled to take into consideration these provisions, it cannot ignore 
also the rights which have been conferred on the plaintiff by the same Act. 
The present suit was filed on November 12, 1952, and decided by the trial 
Court on August 7, 1954, and this appeal was admitted and notice ordered to 
issue on February 24, 1955. Even after the coming into force of the Hindu 
Succession Act on June 17, 1956, no attempt was made by the defendants- 
appellants to get the hearing of this appeal expedited. In our judgment, 
therefore, it would not be fair to refuse plaintiff the relief claimed by her in 
the suit on the ground.that she would not be entitled to it unless she amends 
the plaint deleting all references to her own and defendant No. 3’s status as 
reversionary heirs. 

The result is that this appeal fails, but paragraph 1 of the decretal order 
passed by the trial Court will be modified by deleting the words ‘‘who are the 
reversionary heirs’’. Subject to this modifleation, the rest of the decree of the 
trial Court will be confirmed. The appellants will pay the costs of the 
respondents, 

Order accordingly. 





INCOME-TAX REFERENCE. 


Before Mr. Justice S. T. Desai and Mr. Justice K. T. Desai. 
` THE COMMISSIONER OF INCOME-TAX, AHMEDABAD 


a k ‘ v. 

THE NEW DIGVIJAYSINHJI TIN FACTORY, JAMNAGAR.* 
Indian Income-taxr Act (XI of 1922), Sec. 10—Partner bound to attend to partnership 
. business engaging, with permission of other partners, person to discharge his duty 
-Whether remuneration paid to such person an admissible deduction—Partner making 
gifts out of amount standing to his credit in partnership account—Entries mada in 
books of firm, with consent of partners, debiting partner’s account with sums repre- 
senting the amount of gifts and crediting such sums to account of donees—Firm pay- 
ing. interest on such sums and allowing donees to withdraw moneys from time to 
time—Whather such transaction evidences a completed and legally vaid gift. i f 
- -Where it is incumbent on a partner to attend to thè management and affairs of the 
pel ein PASA De E EE A EE 
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pertners permit him to have some other person to discharge his duty by the firm or 
ip ndeputisg for bin, the eeumineration paid tn: iat perpon, wil be fo Adaiihle ae: 
duction under s. 10 of the Indian Ipcome-tax Act, 1922. ` 
Shri Rasila] B. Daftari v. The Commissioner of Income-tax! and Shantikumar Nerot- 
tam Morar} v. Commr., I.-T.,’ referred to. 
One of the two partners of a firm executed certain writings under which he made 
a gift of certain sums to his daughter-in-law and his grandchildren out of the amount 
standing to his credit in the partnership account. Entries were accordingly made m 
the firm’s books with the knowledge and consent of the partners whereby out of 
the moneys which stood to the credit of the partner the amount of the gift was 
debited to his account with such consent and credited to the account- ofthe donees 
with the intention of making them creditors of the firm. The donees accepted the 
transaction of gift, the firm accepted the transaction and not only paid interest-on 
the amount accepted as due to the donees but also allowed the donees to withdraw 
moneys from time to time. Held, that in the.circumstances of the case a completed 
and legally valid gift of the aforesaid sums was made by the partner-in favour of 
his daughter-in-law and 

Chimanbhai Lalbhai v. Commr. of Inc.-taz;’ referred to. - Te 


Taa facts appear in the judgment. 


G. N. Joshi, with R. J. Joshi, for the Commissioner of Income-tax. 
N. A. Palkhivala, with S. P. Mehta and B. M. Parekh, for the. assesses: 


8. T. Desar J. In this reference made at the instance of the Commissioner 
of Income-tax, Ahmedabad, every thing has been said that could possibly have 
been said on behalf of the Revenue. The assessee is a registered firm of two 
partners Vithaldas Dhanjibhai and his son Harjivandas Vithaldas carrying 
on business at Jamnagar in Saurashtra. The relevant assessment year is 1952- 
53, the accounting year being N.Y. 2007 ending on October 80, 1951. A writ- 
ing was executed on February 2, 1946, by Vithaldas, the father, in. which he 
declared his intention in writing in order to allay the feara of his son that he 
might re-malrry. He stated in that writing that out of his } share in the profits 
he would give 1/4th share to the wife of his son and another 1/4th share to 
Manu, his grand-son, meaning thereby that he would keep to himself only } of 
his 8 annas share in the profits of the partnership. The account. of the parte 
ners at the end of S.Y. 2008 showed this. To the credit of the two partners 
stood two sums of Rs. 8,838,070. These sums represented their-share of the 
capital and their accumulation of profits upto the end of 8.Y. 2003. On Aso 
Vad 80, S.Y. 2003 (November 12, 1947) entries were passed in the firm’s books 
debiting the account of Vithaldas with a sum of Ra. 8,983,070 by making cor- 
responding credit entries as we shall immediately state. The whole amount 
was debited to the account of Vithaldas and on- the credit side one item of 
Ra. 2,25,000 was then entered in his name. It represented the capital amount 
which was to continue to the credit of Vithaldas so that really Vithaldas was 
parting with the sum of Rs. 8,83, 070 minus Rs. 2,25,000, The other credit 
entries are :— 

Bs. 1,00,000 eredited to Narendrakumar Harjivandas (minor) (son of 

Harjivandas). 
` 25,000 credited to Manjula Harjivandas (minor) (daughter of Har- 
jivandas). 
» 25,000 credited to Pushpa Harjivandas (münor) (another daughter 
_. „of Harjivandas). 
» © 58,070 ‘creditéd to Harjivandas Vithaldas (trust a/c). 
» 2,256,000: erédited to Mansukhlal Harjivandas (minor) (another son. of 
© . Barjivandas).- - 
225,000 a to the account of Lilavati, danghtér-in-law of Vithal». 


1 (1988) mee Reference No. 9 a fronds 5T Bom. L.R. 121. 
1958, ee a T Poni ds, 3 (1958) 34 LTR. 259. 
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7 Now, one-of the principal questions, which we have to decide on this refer- 
“ence is whether a completed and legally valid gift of these amounts was made 
by Vithaldas in favour of his daughter-in-law and his grandchildren. The 
-cago for the revenue is that mere book entries cannot result in a gift or a trust. 
It is an elementary proposition and cannot be disputed by anybody, but in this 
case we have to see whether there are any other facts which go to show that these 
-gifts were legally valid and binding, as has been concluded by the Tribunal. 
‘Ag we shall presently point out, there is in this case other material which has ' 
-been considered by the Tribunal. On April 15, 1948, Vithaldas executed an- 
- other writing on stamp paper in which he expreased his intention not to marry 
‘again and:confirmed the transfers which had been made in the firm’s books at 


A _ the-end of 8.Y. 2003. There was yet another document executed by Vithaldas 


on April 17, 1948. That writing which is on stamp paper has been strongly 
‘relied on by the assesgee in this case and it will be convenient to refer to the 
gsame.at this stage. It isin Gujerati language and is addressed to Lilavati, the 
daughter-in-law. It refers to the various gifts which had been made by Vithal- 
‘das in favour of his Gapghter mle and his grandéhildren. The writing as 
translated is asunders- - 
“Stamp No. 872, Year 1947-48 
Printed Block-——Nawanager State. 
Documentary Stamp Ten rupees. 
Book No. ‘625 ve'Le (Purchaser) Vitheides Dhanjibhat. 
Resident Nagar. . 
3 By Mohan, Dated 10-4-1958. 

at í Chan. L. D. Vithaldas Gagubhal. 


r asian toe 
-.» (To) A. Sau. Lilavati (Jog) given in IERE Jamnagarwala Vithaldas Dhanjibhai 
{To say) That you are my daughter-in-law and you are equal to my daughter’ and 
according to written agreement with Bhai Harjivan of 15-4-1948 and for family peace 
and:for the benefit. of you and your children have given gifts out of my property and 
profits at the end of S.Y. 2003 Re. 2,25,000 td you, Rs. 2,25,000 to Chi. Mansukh, Rs. 1,00,000 
to Chi Narendra and to Chi. Manju and Pushpa each Rs. 25,000 and which in the books 
of our firm have been debited to my account and have been credited to the account of 
each of .you. Some conversation having taken place between us today in that matter 
I once again assure you that there is absolutely no heartache in my mind about that 
giving ‘gifts nor’ any doubt and I have given all those gifts with pure intelligence and 
I do not want beck even’a pie out of it and that to me is equal to cow’s beef. Each 
of you has complete right on those gifts and I had absolutely no right of which be 
rest assured. Over and above that I am-so much satisfied with your Khandant (res- 
pectability) and famfly service that I have also a fond wish that even after my death 
too my share in the firm be available to you and the ‘children therefore you will not 
keep in’ your mind any misgivings of any sort. 

I give this writing in the presence of our Mehtaji Jayantilal for your personal satiş- 
faction and’ give all of-you my blessings, That is all: 


Daskat: 8d./- Jayantilal. - | - Dated 174-118. 
p“ nis : a (8d.) Vithaldas Dhanji 
eoj O a a S 


Vadil Pujya Murabbi Sasraji (Father-in-law) 

Vithaldas ‘Seth (Jog). 

Koir boreo yitla axe vagvseubia torte ind boise ex Tokaido Rg ahlidien 
and give you bleesingaz of mine and my children to you and assure you that I will not 
agitas da arion nd meen yon Jut Uea pour daulen 1i Ipi eld age, 

Jamnagar: Dated 17—4—1948. ey en eee 
Dakit’ Jayantilal = 
_ (Sd) Lilavati Jagjivandas 
Bay Eves E: E Rs hy ber owas band? 


ie iggy Sas wesc Pe Ep Aia 
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It will be seen that in this writing Vithaldas reaffirms the gifts. He also 
states that entries were made in the books of account debiting the amounts to 
his account and giving credit to the various donees. The reason for the gift is 
also stated in the writing. He swears solemnly and says that it was not his © 
intention to try to get back a pie out of all he had already gifted to the donees. 
He also states in the writing that the donees have full title and every right 
to the gifts made in their favour. The writing as already mentioned is ad- 
dressed to the daughter-in-law Lilavati. Then at the foot of that writing there 
is an endorsement made by Lilavati in which she says that she has accepted 
the gifts on behalf of herself and her children. It is essential to observe at 
this stage that the genuineness of none of these gifts nor of the entries to which 
we have referred has been challenged by the Department and we have to 
examine this case on the footing that the transaction was genuine and bona fide. 
It may also be mentioned that this writing and the entries were made at a 
time when there was no income-tax law in Saurashtra though that is a factor 
which has bearing only on the question of the genuineness or otherwise of the 
gifts. The donees, after the gifts were made, maintained separate books of 
account in which the amounts gifted to them were debited to the firm and inte- 
rest earned was credited. The donees have been assessed every year since 
1949-50 to 1965-56 on the interest earned by them on the amount of these gifts, 
which, as a result of the agreement evidenced by the writing and the book 
entries was a tripartite transaction between the two partners and the donee. 

Now, let us see what was the position in the matter of the assessment of the 
firm itself. In the assessment year 1949-50 deduction was claimed by the firm 
in respect of interest paid on the amount of these gifts and that was allowed by 
the Department. In respect of the next assessment year 1950-51, the Income- 
tax Officer disallowed the amount of interest claimed as a deduction, but in ap- 
peal the Appellate Assistant Commissioner allowed the deduction and the con- 
tention that was raised before the Appellate Assistant Commissioner was main- 
ly on the question of validity of the gifts and not that the gifts were not genuine. 
The Appellate Assistant Commissioner held that the gifts had been duly accept- 
ed by Lilavati on her own behalf and on behalf of her children. He also held- 
that the documents were all executed prior to the introduction of income-tax in 
Saurashtra. The Department accepted that position also for the subsequent 
year 1951-52. So that in the first year, the Department did not take any ob- 
jection to this deduction; in the second year the objection that it took was about 
the validity of the gifts which was turned down and in the third year it did 
not take any objection. However, for the assessment year 1952-53 when the 
assesses first claimed a deduction in respect of interest amounting to Rs. 15,947, 
an objection was raised in computing the profits of the assessee under s. 10. The 
Department carried the matter in appeal to the Tribunal against the orders 
which were made against it, mainly on the question of validity of the gifts, and 
im that appeal it raised two contentions. One contention was that in the ac- 
count books of the firm, the amount shown to the credit of the donees was not 
strictly in the proportion set out in the writing dated February 2, 1946, and the 
other contention was that there was no sufficient cash balance with the asseasea 
firm on Aso Vad 80, S.Y. 2003 which could have enabled the donor to make 
valid and effective gifts by delivery thereof to the donees. In substance, the 
suggestion was that they were only book entries in the account books of the 
firm. The Tribunal negatived both the contentions. The Tribunal found that 
all the gifts had been accepted by Lilavati, the daughter-in-law of Vithaldas, | 
on behalf of herself and on behalf of her minor children and the firm had accept- 
ed the transfer by making suitable entries in its books of account. The Tribunal 
considered the tripartite nature of the transaction contended for by the assesses. 
Jt also took into consideration the facts that the donees had maintained sepa- 
réte books of account showing the firm as their debtor and had filed returns 
and had been assessed for tax on the amount of interest earned by them. It 
also found that the donees had withdrawn part of the amounts standing to their 
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credit and had built immoveable properties from the income received from the 
_ There was another contention of the asseasee in the matter of the assessment 

of the firm for the relevant year. The assesses firm was a partner in another 
partnership firm of Messrs. Halar Salt & Chemical Works in which it was 
represented by Harjivandas Vithaldas. Harjivandas representing the assesses 
firm had a 20 per cent. share in the business of the Halar Salt & Chemical 
Works. There were four other partners in that business. An agreement was 
executed on April 20, 1948, in which it ia stated Harjivandas that as it was 
. not possible for him to attend to the business of the Salt and Chemical Works 
in which he was a partner, he had employed Bachubhai and Balkrishna to super- 
vise the general management of that firm and to attend to the correspondence of 
that firm on his behalf and they were to be paid remuneration at the rate of 424 
per cent. and 74 per cent. respectively out of the 20 per cent. share of Har- 
jivandas in the partnership firm of Halar Salt & Chemical Works. That agree. 
ment states that the remuneration of the two employees was to be paid out of 
the ‘profits made by the parent firm, and in case that firm made a loss, the 
share of the loss was to be carried forward to the next year and the remunera- 
tion was to be paid to the two employees only out of profits... In the relevant 
assessment year, the amount of remuneration of the two employees worked out 
at Rs. 24,706 and Rs, 4,360 respectively. After disallowing this remuneration, 
the assessable income of the asseasee firm from the parent firm was computed 
at Re. 70,832. The Inconie-tax Officer took the view that this was not a per- 
missible deduction but was tantamount to an appropriation of profits as in his 
opinion it was not necessary for Harjivandas to employ any outsider to repre- 
sent him in the parent firm. In appeal, the Appellate Assistant Commissioner 
took the contrary view. He reached the conclusion that it was expedient from 
the commercial point of view for Harjivandas to employ those two persons to’ 
look after his interest. He also found that they were not in any way related to 
him and that the whole arrangement was genuine. According to him, it was 
an expenditure wholly laid out for the purpose of earning an income and as 
such it was an allowable deduction in computing the real income of the assesses 
firm. The Tribunal also took the same view. On both the questions, the Com- 
missioner of Income-tax has come before us on this reference. 

The two questions which we are called upon to answer are: 

“(1) | Whether, in computing tts income under Section 10, the assessce firm is en- 
titled to claim deduction under Section 10(2)(ii) of Rs, 15,947 on account of interest 
paid on moneys transferred by Vithaldas to Narendrakumar, Lilavati, Mansukhlal, 
Manjula and Pushpa? z i 

(2) Whether the amounts of Rs. 24,706 and Ra. 4,360 are admissible deductions under . 
Section 10(2)(zv) against the share of income falling to tts lot from the firm of 
Messrs. Halar Salt & Chemical Works?” 

It has been argued by Mr. Joshi, learned counsel for the Revenue, that mere 
entries in the books of account of the assessee firm are insufficient to constitute 
a valid gift. On principle we agree that one cannot create rights and liabilities 
simply and solely by making book entries. A good deal of the argument urged 
before us really went to question the genuineness of the gifta; but, as we have 
already observed, that is not the question before us. The question is of the 
validity of the transactions of gift and-not their genuineness. . 

We have here entries made with the knowledge and consent, of the two part- 
ners whereby a large part of the moneys which stood to the credit of one of the 
partners are debited to his account with such consent and eredited to the 
account of the donees with the intention of making them the creditors of the 
firm. Had thé matter rested at that, different considerations might have arisen 
but such is not the position. The writings executed by Vithaldas, to which we’ 
have already made reference and particularly the document of April 17, 1948 
—onee accepted as genuine—clinch the whole matter. * The donees accepted’ the - 
transaction of gift, the firm accepted the transaction and not only paid interest 
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on the amounts accepted as due to the donees but also allowed the donees to 
withdraw moneys from time to time. In case of any gift of such a nature, the 
Court has to satisfy itself that there is substitution of some other obligation for 
the original one and that there is the animus novands. There is, in our opinion, 
ample material which satisfies the legal requirements of a-completed and valid 
gift. The rights of the donees were defined and ascertained; they became cre- 
. ditors of the firm and received interest as such and withdrew part of the moneys 
accepted and agreed as dye to them by the firm as a result of what was a.tripar- 
tite arrangement. Once yoy accept the genuineness of the facts relating to the 
transaction, there is little scope, in the facts and circumstances’ of. this case, for 
suggesting that what was done was inchoate or incomplete or invalid in law. . 

Before we proceed to consider another argument of Mr. Joshi, we may observe 
that two elements were stressed by Mr. Joshi. It was said that when the entries 
were made in the books of account of the assesses. firm there was no sufficient. 
cash in hand, and therefore, there could not, in law, be delivery of the moneys 
to the donees. The ingredient and question of delivery has its importance in 
case of gift, but in the context of the transaction before us, actual physical deli- 
very is not the sine qua non of the matter. Delivery can be symbolical. This 
Court had occasion to deal with a similar question in Chtmanbhat Lalbhas v. 
Commr. of Inc.-taz,’ and in view of what this Court there decided, it is not 
necessary to dwell any more on the subject. 

It was next argued by Mr. Joshi that if we look at the question as formulated, 
we have to determine whether the requirements of s. 10(2) (is) are satisfied. 
The suggestion was that there was nothing on the record to show that 
the amounts shown 4s due to the donees in the books of account of the asseasee 
were ‘‘capital borrowed for the purpose of the business’’ of the agsesses.. Now, 
we do not think Mr. Joshi is entitled to raise this. contention on this reference. 
Even so, we have fully heard him on this point. Let us see what happened 
before the Tribunal. The order of the Tribunal shows that an attempt was 
made to contend before it that the moneys had not been borrowed for the pur- 
pose of the business and therefore did not fajl to be allowed under s. 10(2) (s). 
This is what the Tribunal has stated in repelling that contention: 

“As regards section 10(2)(iii) the Department does not seem to have challenged that 
the money had been borrowed for the purpose of the business but the disallowance 
was made on the short ground that it was an interest payment to a partner. In view of 
our flnding herein above on the first point, this objection of the department no longer 
survives.” - : Reis 
We are in agreement with the view taken by the Tribunal. In surveying the 
facts, we have already mentioned that in the assessment year 1949-50, the 
deduction for interest paid was allowed to the assessee firm. In 1960-51 it was 
disallowed by the Income-tax Officer, but on appeal to the Appellate Assistant 
Commissioner, the assessee was successful and the interest paid on those amounts 
was allowed in the assessment of the firm. It was held that the gifts had been 
accepted by the daughter-in-law on her own behalf and on behalf of her minor 
children and that the instruments relating to the gifts executed on February 2, 
1946, April 15, 1946, and April 17, 1948, were all executed prior to the intro- 
duction of the Income-tax Act in Saurashtra. The Department did not carry- 
the matter any further in respect of the assessment for that year. -In respect 
of the subsequent assessment year 1951-52 also no objection was taken to the- 
deduction being claimed. It was only for thé assessment year 1952-53, which 
is the subject-matter of this reference, that an objection was taken. No objec- 
tion, however, was taken by the Income-tax Officer on the ground that the sums - 
shown to the ‘credit of the donees did not amount to ‘‘capital borrowed ‘for the 
purpose of the business’’ of the assesses; nor does it appear that any-such con- 
tention was raised before the Appellate Assistant Commissioner; and’ when . 
such attempt was made before the Tribunal, it was bound to be discountenance š 
ed. Therefore, me present argument must fail, , stead MiG. os 
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To turn to the second question which arises on this reference. In our survey 
of facts we have already referred to the circumstances which give rise to this 
question. Here also it may be observed that the genuineness of the payments 
to the two persons Bachubhai and Balkrishna has not been doubted by the 
Department, the sole question being whether these payments were allowable 
deduction. The Tribunal has dealt with this contention in the following man- 
ner: ; 

“The only other contention is in respect of the deduction of Rs. 24,707 and Rs. 4,860 
paid to Bachubhai and Balkrishna respectively out of the share of the assessee stand- 
ing in the name of Harjivandas from Meesrs. Halar Salt & Chemical Works. Harjivan- 
das’s share was 20 per cent. and as he was unable to give any personal attention to 
this business, an agreement dated 20-4-1948 was entered into with Bachubhai and 
Balkrishna to remumerate them for the work done on behalf of the assessee at the rate 
of 43) per cent and 7) per cent. respectively, Le. these two between them were to 
receive 50 per cent. of the share of Harjivandas. According to the Department this ar- 
rangement is tantamount to an appropriation of profits, There is no force in this 
contention. These two persons are not in any way related to the partners of the assessee 
firm and it is not denied that they had rendered services. We agree with the AAC. 
that the agreement was a genuine agreement and the tmpugned sums are admissible 
deductions.” 

Learned counsel for the Department has argued that the order of the Tribunal 
gives no reasoning. We are unable to agree that such is the position. What 
the Tribunal has done is to state its reasons very briefly in view of the opinion 
formed by it that there was no force in the contention. Mr. Joshi has drawn 
our attention to the agreement and argued that it was incumbent on Harjivan- 
das to attend to the business of Halar Salt & Chemical Works. The argument 
proceeded that under s. 12 of the Partnership Act, it was the duty of Harjivan- 
das to attend personally to the management and affairs of the partnership firm. 
The argument was that if it was his duty to attend personally to the manage- 
ment and affairs of the partnership firm, he had no right to appoint any repre- 
sentatives, and even if he did so and the other partners permitted him to do so, 
he could not claim, as legitimate expenses, what he paid them. The short ques- 
tion that we have to consider is whether in a case where it is incumbent on a 
partner to attend to the management and affairs of the partnership business 
and he finds he is unable or disabled to do so and if the other partners permit 
him to have some other person to discharge his duty by the firm or sgo to say 
deputise for him, can he or can he not say that the remuneration paid to that 
person is a legitimate expenditure? Can it be said in such a case that the agreed 
payments he may bona fide make to such person are no more than appropria- 
tion of profits? We see no difficulty in reaching the conclusion that in such a 
case the payments that would be made would be legitimate deductions under 
s. 10. Only recently in Ratilal B. Daftari v. The Commissioner of Income 
taz®, we had occasion to consider a somewhat similar matter and in 
Shantikumar Narottam Morarji v. Comr., I.T.S somewhat similar consi- 
derations arose before this Court. The question here is not of wiredrawn tech- 


~ ‘niealities or any refined distinction but what is the real income of the partner. 


The matter has to be approached bearing in mind the commorcial aspects of 
the same. Therefore, in our opinion, the Tribunal was right in the conclusion 
reached by it that these two sums were legitimate deductions. 

It was lastly urged by Mr. Joshi that in the question as formulated reference 
is only made to s. 10 (2) (zv) and what we have to decide is the question whether 
the deductions are permissible under s. 10(2) (av). It is not necessary to deal 
with this argument in any detail. It is open to the assesses before us to rely 
also on any other provision in s. 10. Moreover, there is nothing in the judg- 
ment of the Tribunal that the decision was udder s. 10(2)(2v). In view of 
what we have observed it is necessary to re-formulate the second question which 


3 (1958) Income-tax Reference No. 9 of JJ., on September 80 1958 (Unrep.). 
1088, desided by 8. T. Desal and K. T, Desai = _ 8 (1954) 57 Bom. L.R 121. 
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should be as under: 
ene te cacieausal hws dha ees? a E DCT 
and Rs. 4,360 are admissible deductions against the share of income falling to its lot from 
the firm of Messrs. Halar Salt & Chemical Works?” 
Our answer to the first question is in the affirmative. 
Our answer to the second question as reformulated is in the affirmative. 
Commissioner to pay the costs. 


Solicitor for the applicant: A. 8. Parikh. 
Solicitor for the respondent: 8. P. Mehta. 


Before Mr. Justice S. T. Desai and Mr. Justice K. T. Desai. 


BHOR INDUSTRIES LIMITED v. THE COMMISSIONER OF INCOME- 
TAX, BOMBAY CITY I, BOMBAY.* 

Taxation Laws (Extension to Merged States and Amendments) Act (LXVI of 1949), 
Secs. 8, 6—Merged States (Taxation Concessions) Order, 1949; Paras. 12, 4—Indian 
Income-tax Act (XI of 1922), Secs. 60A, 2354, 18A(8)—Assessee company, a non-resi- 
dent, incorporated in former Indian State—After merger of State, Extension Act bring- 
tng into force Indian Income-tax Act in merged State from April 1, 19493—Incoms-tax 
Officer making order against assessee under s. 283A in respect of assessment years 
1947-48 and 1948-49—Whether assessee could claim benefit of exemption granted by 
para. 12 of Taxation Concessions Order, 1949—Interest added to tax under s. 18A(8) 
whether tax for purpose of computation under s. 23A. 


The assessee was a private limited company incorporated in a former Indian State. 
On August 1, 1949, the State was merged in the Province of Bombay and on Decem-. 
ber 81, 1049, the Taxation Laws (Extension to Merged States and Amendment) Act, 
1949, came into operation and under it the provisions of the Indian Income-tax Act, 
1922, and the Indian Finance Act, 1949, were brought into force in all the merged 
States on April 1, 1949. The Income-tax Officer held the asseasee to be non-resident 
for the assessment years 1947-48 and 1948-49 (accounting years 1948 and 1947), and 
made an order under s. 23A of the Indian Income-tax Act, 1922, against the assessee 
in respect of these years. The assessee contended that it was entitled to claim the 
benefit of the exemptions granted by para. 12 of the Merged States (Taxation Con- 
cessions) Order, 1949, made under s. 60A of the Indian Income~tax Act, 1922, and 
the Income-tax Officer was not entitled to make any order against the assessee under 
8. 23A in respect of its profits and gains of the previous years ended December 31, 
1946, and December 31, 1947:— 

Held, that incomes which were not touched by the Taxation Laws (Extension to 
Merged States and Amendment) Act, 1949, could not benefit by the exemption and 
that as the Merged States (Taxation Concessions) Order, 1949, could not embrace 
incomes which were not within the ambit of s. 00A, the JIncome-tax Officer was not 
precluded from making the impugned order. 

The amount of interest added to tax as provided in s. 18A(8) of the Indian Income- 
tax Act, 1922, does not become tax for the purpose of computation envisaged by 
s. 238A of the Act. . 


Tre facta appear in the judgment. 


N. A. Palkhivala, with E. J. Kolah, for the assessee. 
G. N. Joshi, with R. J. Joshi, for the Commissioner of Income-tax. 


8. T. Desar J. This reference under s. 66(1) made at the instance of the 
agssessees, one of whom is Bhor Industries Ltd. Bombay and five others who are 
shareholders, raises certain interesting questions. The -assessment years so far 
as the company is concerned are 1947-48 and 1948-49. The assessment year in 
respect of the shareholders is 1949-50. The Bhor Industries Ltd. was at all 
material times a private company limited by shares and incorporated in the 
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erstwhile Indian State of Bhor. Its registered office was situated at Bhor and it 
carried on business of dyeing, printing and bleaching cloth, proofing ete. For 
both the years 1946 and 1947 it was held to be ‘‘non-resident’’ in the then. 
British India. It will be convenient to use the expression ‘‘Britiah India” for 
taxable territories in our judgment. Holding that the company was non-resi- 
dent in British India in either of the two years, the Income-tax Officer had to 
determine its total income and its total world income. The general meetings of 
the company were held in respect of those years at Bhor and the only dividends 
that were declared at those meetings aggregated to Ra. 2,580 and Re. 1,140 for 
the two years respectively. In this judgment we shall refer to some facts only 
to serve as an illustration in appreciating the legal contentions raised before us. 
In 1946 the total income of the company was Rs. 4,832,542. The income arising 
in the Indian State of Bhor was Rs. 2,24,542, and its total world income which 
would bé the sum of those two items was Rs. 6,57,084 and the only amount that 
it paid out as dividend was Rs. 2,580. In substance and in effect the profits 
were kept undistributed and the shareholders of that private limited company: 
were content with that position. The company was one in which the public 
were not substantially interested within the meaning of the Explanation to 
8, 283A. The Income-tax Officer, therefore, invoked and brought into operation 
the provisions of s. 23A and made an order under s. 23A in respect of both the 
years. The dispute before the Income-tax Officer related to the contents of the 
order including proportionate quantum that could be included in the total 
income of the shareholders concerned for the purpose of their assessment for 
the year 1949-50. It will be convenient to. go back to the illustration with 
which we started. In respect of the year 1946, the position regarding 
the income of the company was this. The total income, as already mentioned, 
‘was Ra. 4,82,542. The income that accrued in the Indian State of Bhor was 
Rs. 2,24,542 and the income-tax and super-tax payable òn the income of the 
company came to Rs. 1,89,287. The amount available for distribution had to 
be ascertained as required by s. 23A and that worked out at Re. 2,483,805 by 
deducting the amount of income-tax and super-tax from the total income. The 
dividend declared by the company was only Re. 2,580. Therefore, the undis- 
tributed portion which was deemed to have been distributed under s. 23A 
amongst the shareholders worked out at Re. 2,40,725 by deducting Rs. 2,580 
ffom Rs. 2,438,805. The position in respect of the year 1947 was slightly 
different, but it is not material to go into that for the purpose of this reference. 
Consequently, the facts for the purpose of this reference in respect of both the 
ears can be taken as the same in view of the nature of the arguments urged 
ore us. At this stage, we are, as already mentioned, referring to the income 
of the company. Some time after the end of the previous year 1947, the State 
of Bhor was m in the then Province of Bombay in consequence of the 
States Merger (Governor’s Provinces) Order, 1949. That order came into 
operation on August 1, 1949. On December 31, 1949, came into operation the 
Taxation Laws (Extension to Merged States and Amendment) Act, 1949. By 
s. 8 of the latter enactment the Indian Income-tax Act, 1922, as also the Indian 
Finance Act, 1949, were extended to all the merged States. That section spoci- 
: fieally provides that the two Acts ‘‘shall operate as if they had been extended 
to, and brought into force in, all the merged States on the first day of April 
1949”. The effect of this was that, although the State of Bhor became merged 
in the then Province of Bombay as from August 1, 1949, that being the date on 
which the assent of the Governor General was given, the effect of s. 3(2) was 
that the provisions of the Income-tax Act and the relevant Indian Finance.Act, 
1949, were brought into force in that State some months earlier, that is on 
April 1, 1949. Section 60A was added to the Indian Income-tax Act to bring 
the law in harmony and by s. 6 of the Taxation Laws (Extension to Merged 
States and Amendment) Act, 1949, the Central Government was empowered to` 
make any exemption, reduction in rate or other modification in respect.of in- 
come-tax in certain cases to avoid hardship and difficulties. We shall presently 
state the relevant provisions of the enactments of which we have made some 
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mention. In exercise of the powers conferred by s. 60A, the Central. Govèrn- 
ment made an order intituled ‘‘The Merged- States. (Taxation - Concessions) 
Order, 1949,” and it is on the applicability, seope and the effect of- para. 12 of 
that Order that the principal arguments before us have’ evolved. ‘It is not 
necessary to set out in this judgment the relevant provisions of the States 
Merger (Governor’s Province) Order, 1949, or the Taxation Laws (Extension 
to Merged States and Amendment) Act, 1949, or any provision of the Indian 
Finance Act. The relevant part of s. 60A is as under:— 


“If the Central Government considers it necessary or expedient so to do for avoid- 

ing any hardship or anomaly, or removing any difficulty, that may arise as a result of 
the extenzion of this Act to the merged territories or to the territories which imme- 
diately before the Ist November, 1956, were comprised in any Part B State or to 
Chandernagore, the Central Government may, by general or special order, make an 
exemption, reduction in rate or other modification In respect of income-tax in favour 
of any class of income, or in regard to the whole or any part of the income of any 
person or class of persons.” 
It will be seen that income and classes of income and income of any person or 
classes of persons prior to April 1, 1949, was not being touched by the Indian 
Income-tax law when it was brought into the scheme of the taxation prevalent 
in the whole country. That, therefore, was bound to result in certain hardships 
and difficulties and likely to give rise to anomalous situations. To obviate 
that, and to give relief or exemptions where it was fit and reasonable to grant 
exemptions, the Legislature empowered the Central Government to pass 
requisite orders. It may here be mentioned that the Order was to be the 
creature of the provisions of s. 60A and nothing more. It could not operate 
beyond the ambit or matrix of s. 60A and was not intended to do so. We make 
this observation at this stage because the whole brunt of the argument of 
Mr. Palkhivale is to the contrary. The provision of the Merged States (Taxa- 
tion Concessions) Order, 1949, which is very strongly relied on by Mr. Palkhi- 
vala is para. 12 of the same. In the course of the arguments before us as also 
in the judgment of the Tribunal reference has been made to certain other para- 
graphs of that Order. It will be convenient to quote those paragraphs: 


“4 The provisions of paragraphs 5, 6, 9, 10 and 11 of this Order shall apply to only 
so much of the income, profits and gains included in the total income of an asseasee as 
would, had he been resident in the taxable territories, have been exempt under clause 
(c) of sub-section (2) ot section 14 ‘pf the Todien Income-tax Act: 1922, if the Act had 
not been passed. 

5. (1) The income, profits and gains of any previous yèar ending after the Siat 
day of March 1948, which is a previous year— 

(i) for the merged State assessment year 1948-49, or 

(t) for the merged State assessment year 1949-50, 
shall be assessed under the Indian Income-tax Act, 1922, if, and only if, such income, 
profits and gains have not, before the Ist day of August, 1849 been asseased under the 
State law. 

(2) Where the income, profits and gains referred to in sub-paragraph (1) have 
not been assessed under the State law, they shall be assessed under the Indian Income- 
tax Act, 1922, and the tax payable thereon shall be determined as hereunder: 

(i) the tax on the amount of such income, profits and gains included in the total 
income shall be computed at the Indian rate of tax; 

(H) the amount of such income, profits and gains shall be computed under the State 
Jaw and the tax thereon computed at the merged States rate of tax; 

(iH) the amount, if any, by which the tax computed under clause (i) exceeds the‘ 
tax computed under clause (H) shall be allowed as rebate from the first mentioned tax, 
and the amount of the first mentioned tax as so reduced shall be the tax payable.... 

6. (1) The income, profits and gains of any previous year ending after the 31st 
day of March, 1948, which does not fall within paragraph 5 of this Order or of any 
previous year commencing after the previous year referred to in the sald paragraph 
shall be assessed under the Indian Income-tax Act, 1922, but the tex payable on so 
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much of the income as pertains to the period ending before the:Ist day of August, 1949, 
shall be determined as hereunder— 

(1) tis thik font vo mudh of guch: ticon “ineiuded’ ia thie, total: acomap dhiall ba oii- 
puted (a) at the Indian rate of tax and (b) at the rate of tax in farce in thé merged 
State immediately before the Ist day of August, 1$9;. 

12. The provisions of section 23A of the Indian Income-tax Act shail ‘not be aps 
plied in respect of the profits and gains of any previous year ending before the Ist day 
of August 1949, unless the State law contains a provision corresponding thereto.” 
Section 28A of the Income-tax Act features prominently in this reference and 
we shall set out here the relevant-part of that section, as it stood before the 
section was recast by the Finance Act of 1955 (we are concerned with the 
section before the amendment) : 


“23A. (1) Where the Income-tax Officer is satisfied that in respect of any pre- 
vious year the profits and gains distributed as dividends by any company upto the end 
of the sixth month after its accounts for that previous year are laid before the company 
in general meeting are less than sixty per cent. of the assessable income of the company 
of that previous year, as reduced by the amount of income-tax and super-tax payable 
by the company in respect thereof he shall, unless he is satisfied that having regard 
to losses incurred by the company in earlier years or to the smallness of the profit made, 
the payment of a dividend or a larger dividend than that declared would be unreason- 
able, make with the previous approval of the Inspecting Assistant Commissioner an 
order in writing that the undistributed portion of the assessable Income of the company 
of that previous year as computed for income-tax purposes and reduced by the amount 
of tncome-tax and super-tax payable by the company in respect thereof shall be deemed 
to have been distributed as dividends amongst the shareholders as at the date of the 
general meeting aforesaid, and thereupon the proportionate share thereof of each share- 
holder shall be included in the total income of such shareholder for the purpose of as- 
sessing his total income: 

Provided that when the reserves representing accumulations of past profits which 
have not been the subject of an order under this sub-section exceed the paid up capital 
of the compeny, together with any loan capital which is the property of the shareholders, 
or the actual cost of the fixed assets of the company whichever of these is greater, this 
section shall apply as if instead of the words “sixty per cent” the words “one hundred 
per cent” were substituted: 

Provided further that no order under this sub-section shall be made where the 
company has distributed not less than fifty-five per cent of the aspeasable income of the 
company as reduced by the amount of income-tax and super-tax payable by the com- 
‘pany in respect thereof, unless the company, on receipt of a notice from the Income-tax 
Officer that he proposes to make such an order, fails te make within three months of 
the receipt of such notice a further distribution of its profits and gains so that the total 
distribution made is not less than sixty per cent of the assessable income of the com- 
pany of the previous year concerned as reduced by the amount of income-tax and super- 
tax payable by the company in respect thereof: 

Provided further that this sub-section shall not apply to any company in which the 
public are substantially interested or to a subsidiary company of such a company if the 
whole of the share capital of such subsidiary company is held by the parent company or 
by the nominees thereof. 

Explanation.—For the purpose of this sub-section,— 

a company shall be deemed to be a company in which the public are substantially 
interested if shares of the company (not being shares entitled to a fixed rate of dividend, 
whether with or without a further right to pertictpete in profits) carrying not less than 
twenty-five per cent of the voting power have been allotted unconditionally to, or 
acquired unconditionally by, and are at the end of the previous year beneficially held 
by the public (not including a company to which the provisions of this sub-section ap- 
ply), and # any such shares have in the course of such previous year been the subject 
of dealings in any stock exchange in the taxable territories or are in fact freely trans- 
ferable by the holders to other members of the public. , 

(2) The Inspecting Assistant Commissioner shall not give his approval to any ordar’ 
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proposed to be passed by the Income-tax Officer under this section until he has given 
the gras concerned an opportunity of being heard. 

3) @ ... 

(4) Where the proportionate Reve of any member of a company in the undistri- 
buted profits and gains of the company has been included in his total income under the 
provisions of sub-section (1) the tax payable in respect thereof shall be recoverable from 
the company, if it cannot be recovered’ from such member. . 

(ii) Where a tax is recoverable from a company under this sub-section, a notice of 
demand shall be served upon it in the prescribed form showing the sum so payable, and 
such company shall be deemed to be the assessee in respect of such sum, for the pur- 
poses of Chapter VIL 

(4) Where tax has been paid in respect of any undistributed profits and gains of a 
company under this section, and such profits and gains are subsequently distributed in 
any year, the proportionate share therein of any member of the company shall be exclud- 
ed in computing his total income.of that year. 

(5) When a company is a shareholder deemed under sub-section (1) to have received 
a dividend, the amount of the dividend thus deemed to have been pald to tt shall be 
deemed to be part of its total Income for the purpose also of the application of that sub-. 
section to distributions of profits by that company.” 

The assessees carried the matter in appeal to the Tribunal and the Tribunal 
decided against them practically on all the points. The primary contention of 
the asseæsee company before the Departmental authorities and the Tribunal 
was that it was entitled to claim benefit of the exemptions granted by para. 12 
and the Income-tax Officer was not entitled to make any order against the 
company under s. 28A in respect of any of the two years. Another contention 
related to interest which the company was compelled to pay by reason of the 
fact that no advance payment of income-tax had been made as required by 
s. 18A of the Indian Income-tax Act. Here, the submission was that the com- 
pany was not bound to pay any advance tax, and not being bound to pay any 
advance tax, there could be no question of penalty. The argument was that in 
any event the interest which it had been compelled to pay would, by the lan- 
guage of s. 18A, be equated with tax and that the amount of that interest had 
to be taken into consideration in computing ms assessable income of the com- 
pany under s8. 28A 

The contention of the shareholder-asseasees was that iiey also were . entitled 
to the benefit of the exemption granted by para. 12 and it was also their con- 
tention that they were entitled to the benefit of the provisions of s. 14(2) (o) 
under which in respect of income arising within any Indian State no tax was 
payable as laid down in that section. 

Three questions have been referred to us by the -Tribunal on this reference: 

“{, Whether Paragraph 12 of the Merged States (Taxation Concessions) Order, 1949, 
precluded the Income-tax Officer from making any order under section 23A in the case 
of the assessee company in respect of its profits and gains of the previous year ended 
3ist December, 1948? 
31st December, 19477 

2. Whether m making an order under section 23A in respect of the profits and gains 
of the year 1946/1947 the assessable income of that previous year is to be reduced not only’ 
by the amount of Income-tax and super-tex payable by the compeny in respect thereof 
but also by the amount of interest charged to it in accordance with the’provisions of 
Section 18A? 

3. Having regard to the order passed by the Income-tax Officer under section.28A 

in respect of the company’s profits of the year 1947 and having apportioned the sum of 
Rs. 17,641/- to the shareholder, Pushpakumar, as his proportionate share in the distri- 
bution made by the Income-tax Officer under section 23A and having regard to the provi- 
sions of section 14(2)(c), whether the said sum of Ra 17,641/- has been properly included 
in his total income for the purpose of charging it to tax?” 
Questions 1 and 2 relate to the assessment of the company for the two years 
1946 and 1947. Questiori 3 relates to the assessment of the shareholders 
assessoes for the assessment year 1949-50. dd id ; 
L.R.—87 a 
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Tt has been argued before us by Mr. Palkhivala that the effect of para. 12 
of the Merged Statea (Taxation Concessions) Order, 1949, to which we shall 
refer as ‘‘the Concessions Order of 1949’’ which was promulgated under s. 60A 
of the Income-tax Act, 1922, was thatthe company became exempt from 
the operation of s. 28A of the Income-tax. Act notwithstanding the extension 
of-the Income-tax Act to Bhor State. If one confines the matter to the 
language of para. 12 alone, the argument at first blush seems attractive, but 
para. 12 cannot be read in isolation. It has to be read in its proper setting and 
particularly ‘bearing in mind the provisions of s. 60A of the Indian Income-tax 
Act, The argument founded on the phrasing of para. 12 needs to be stated 
very briefly and it is that the provisions of s. 23A could not be applied by the 
Income-tax Officer to the income of this company for the assesment years 1947- 
48 and 1948-49 (accounting years.1946 and 1947) because those were profits 
and gains of previous years ending before August 1, 1949, and there was no- 
thing in the law of thé Bhor State which contained any provision correspond- 
ing to the provision enacted in s. 23A whereby a fiction of law was raised and 
income which was not distributed amongst shareholders was to be deemed to 
have been actually distributed amongst them. The object of s. 23A and the 
sound principle underlying it are obvious and it is not necessary for us to 
discuss the same., Now the question is not of the object of that enactment or 
the principle underlying it but of its applicability or otherwise to the assessee 
company before us. The argument of counsel touches every element men- 
tioned in para. 12 but it ignores the most material consideration, the considera- 
tion which goes to the root of the matter, and that consideration is that para. 12 
applies to apy asseasee in respect of any assessment year. The application and 
scope of para. 12, as we already mentioned in passing, has to be gathered from 
the language of s. 60A. Therefore, it is necessary for us to examine the lan- 
guage of s. 60A. That section, as we have already mentioned, authorises the 
Central Government to grant exemption and reduction in respect of any in- 
come or classes of income or in d to the income of any person or classes 
of persons. The crucial words of the section, it will be seen, are that the 
exemption or reduction which the Central Government is authorised to grant 
is in respect of a situation which may arise as a result of the extension of the 
Act to merged territories, which could only be after the date of the Bxtension 
Act, unless there was anything in the enactment itself to give it retroactive 
operation or it was required that it should have effect ez post facto. We have 
already mentioned that the Income-tax Act and the Finance Act were to be 
applied from April 1, 1949, but that will have bearing on certain other ques- 
tions. 

The argument of Mr. Palkhivala is that s. 60A contemplates removal of 
hardships ‘as a result of the extension of the Act to merged States and it was 
to counteract the hardships that may arise not in respect of assessment years 
1949-50 or subsequent years but even in respect of earlier years. It is urged 
by learned counsel that the words which appear after the word ‘‘exemption’’ 
—in favour of any class of income, or in regard to the whole or any part of 
the income of any person or class of persons—were unqualified and not reg- 
tricted to income-tax on income assessable for the year 1949-50 and subsequent 
years and the measure therefore applied to any income and the tax pay- 
- able on that income for earlier years and such relief was in fact calculated to 
counteract the impact of the extension of the Act to the merged States. 

Now, at the very outset, it is necessary to be clear in one’s mind as to what 
was the result of the extension of the Income-tax law of British India to the 
Merged States. It was that any income not’within the purview of the Act, 
income of persons or class of persons unaffected or untouched by the British 
Indian Act, became taxable and what is essential to note is that it became tax- 
able for and/or after the assessment years 1949-50. The exemption was to 
be for the benefit and relief of those who were hit by the Extension Act. Its 
object was- that incomes which were otherwise not *liable to tax but, by the 
Extension Act made so liable, were to be given partial relief or even exemption, 
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But says Mr. Palkhivala, that is not: the object of the Extension Act and that 
is not the effect of s. 60A. Now, it will be:seen from the facts which we have. 
already stated that even before the enactment of s. 60A the assessee company 
was liable to pay tax in respect of its income in British India (taxable terri- 
tories). The inevitable starting point must be—Is the exemption claimed in 
respect of income for the assessment year 1949-50 or any subsequent year? 
Tf not, s. 60A has not legislated for it and no question can arise of congidering 
the operation of the Order. In our judgment, this must be so because the Order 
cannot embrace incomes which were not within the ambit of s. 60A itself. To 
put it differently, incomes which were not touched by the Extension Act were 
not to benefit by the exemption. What was legislated for was income for the 
assessment year 1949-50 and subsequent years. That, to our mind, is the plain 
meaning of this important provision of the Extension Act. 

What we have already mentioned is sufficient to dispose of the first question. 
But another argument has been advanced before us by Mr. Palkhivala and that 
is quod the income of the assessee-shareholders. The question as formulated 
relates to the case of the assesses company in respect of its profits and gains 
of the previous years 1946 and 1947. There is no specific question before us 
in respect of the income of the assessee-shareholders relating to the applicability 
and effect of para. 12 of the Concessions Order. But it is clear from the state- 
ment of the case itself that the assessee-shareholders also had asked the Tribu- 
nal, on this s. 66(1) application, to raise that question of law and it seems but 
only right that question No. 1 should be reframed by us and answered. We 
shall reframe question No. 1 by dividing it in two parts. The first part will 
be as the first question reads at present and the second part of-that will be: 

“Whether paragraph 12 of the Merged States (Taxation Concessions) Order, 1949 
precluded the Income-tax Officer from making any order under Section 23A so as to 
Se ne ee en Re a eee ee ee 
year 1949-50?” 

It has been urged by Mr. Palkhivala that even on the RE -we are 
inclined to put on s, 60A and the view we are inclined to take of the applica- 
tion and effect of para. 12 of the Concessions Order, the assessee-shareholders 
have been taxed in respect of the assessment year 1949-50 and would be within 
the ambit of the section itself and the Order. In a broad general sense we 
agree with Mr. Palkhivale. It is said by Mr. Palkhivala that the aharéholders 
were hit by the s. 23A order although it was made in respect of the company’s 
income for the years 1946 and 1947 which corresponded with two assessment 
yedrs prior to August 1, 1949, because here the shareholders were being taxed 
for the assessment year 1949-50. The next step of the argument is’ that a 
shareholder whether resident or non-resident could claim benefit of para. 12 
and ask for exemption in respect of the assessment year 1949-50 and the 
sequitor, it is said, of this premise is that s. 23A could not be applied to the 
case of these assessees. The primary liability under s. 23A, it is said, was of 
the shareholders. The profit was the profit of the company and the-State law 
did not contain any provisions analogous to that contained in’s. 28A and it 
stood to reason, so the argument has run, that the shareholders in rad event 
should have tho benefit`of the exemption. Here also at first blush, the argu- 
ment sounds somewhat attractive but in substance it amounts to this that we- 
must look only at the Order and read para. 12 in the context of the relevant - 
provisions of the Order but not in the light of s. 60A of the Indian Income-tax 
Act and the meaning and scope of s. 23A of the Income-tax Act. Section 60A, 
as we have already observed, is-the very foundation of the Order of 1949 includ- 
ing para. 12 of the same and before we look at para. 12, we have to remember 
that the scope and ambit of the exemption granted by para: 12 has already 
been determined by s. 60A. Therefore, even when applying para. 12 to the 
case of an assessee shareholder in respect of any ‘income of any person or 
class of persons’ taxed -by operation of the Extension Act, we have to go back 
to the application and effect of that- Yi itself and- in -the. present context,’ 
the provisions of that section gnd.s. 234.of the. Income+ax. Áot have to-be read 
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together.. Paragraph 12 itself states that the provisions of s. 28A of the In- 
come-tax Act would not be applied in respect of the profita and gains of any 

previous year ending before August 1, 1949. Mr. Palkhivala rightly agrees 
that the profits and gains of any previous year here must mean the profits and 
gains of the company and not profits and gains of the assesses-shareholders, 

The starting point of invoking the operation of sg. 283A is the proftts and gains 
of a company, which profits and' gains, it is to be ascertained, were or were 
not -properly ‘distributed as required by law. It neceesarily follows that the 
profits and gains of the company must be profits and gains which are brought 
within the operation of the Extension Act, and para. 12 cannot be read in 
isolation or divorced from its setting. It is, however, argued that even if 
para. 12 has to be read in the light of s. 60A and the context of that section, 
when it came to making a concession to an assessee-ahareholder for the assess- 
ment year 1949-50 or any subsequent year, it was open to the Government to 
extend the relief and grant the exemption to all or part of any income of the 
assegsee. To the difficulty raised by the language of s. 60A, the answer of 
learned counsel is that to restrict it would be adding words in para. 12. Refer- 
ence has been made in support of this argument to para. 4 of the Order and 
it‘is said that where the Government wanted the operation of the Order to be 
limited, it has specifically so provided. This part of the argument, in our 
judgment, is not well-founded. To read para. 12 in the context of s. 60A would 
not be adding anything to the language of the paragraph. It has of necessity 
to be read and given effect to only within the ambit of s. 60A. There is another 
aspect of the same matter. It can be said that in a sense the shareholder does 
not come into the picture when para. 12 mentions profits and gains of any pre- 
vious year ending before August 1, 1949, because these profits and gains can 

only be profits and gains of the company, and the profits and gains of the com- 

pany, which can give rise to any exemption or any relief are the profits and. 
gains for the year 1949-50 and subsequent years. This is not to suggest that 

para. 12 has no applicability to the case of any assessee-shareholder. We are / 

merely pointing out that this is another facet of the same question. Of course 
para. 12 does apply. to an assessee-shareholder but it can only apply to an 
assessee-shareholder within the ambit and scope of s. 60A and not outside it. 
The result, as we ses, is that the assessee-shareholder, although he became en- 

titled to claim relief or exemption by operation of the Order made under 
s. 60A in respect of the assessment year 1949-50, the effect of para. 12 read 

with s. 60A and s. 283A of the Income-tax Act is that it was the undistributed 
profit of a company for the year 1949-50 and subsequent years only to which 

the exemption can relate. 

The second question before us on this reference raises a very short contention 
and we have already indicated what that contention is. The argument is. 
founded on the language of s. 18A(8) which is as under: 

“Where, on making the regular amessment, the Income-tax Officer finds that no‘pay- 
ment of tex has been made in accordance with the foregoing provisions of this section, 


interest calculated in the manner laid down tm sub-section (6) shall be added to the tax - 


as determined on the besis of the regular assessment.” 

This section, relates to advance payment of tax. Learned counsel has relied on 
the words ‘‘shall be added to the tax as determined on the basis of the regular 
assessment.’’ The brief argument is that by adding this amount to the tax, 
the amount became tax for the purpose of computation envisaged by s. 238A. 
There is nothing in the language of s. 23A which permits of any such artificial 
meaning being given to penalty interest nor is there anything which permits 
of any equivalerice ‘being established between the payment of penalty interest 
and tax and super-tax contemplated by s. 23A. We may add that s. 29 deals 
with the question of tax, penalty and interest as separate concepts. 

The third question, which, according to learned counsel, is. also an’ import- 
ant question on this reference, relates to the contention of the assessee-share- 
holders that they have always been and have continued to'be entitled to the 
exemption given by`s. 14(2}(o) which at the material time was as under: 


t 
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“The tax shall not be payable by an assessee... 

(c) in respect of any income, profits or gains accruing or arising to him within an 
Indian, State, unless such income, profits or gains are received or deemed to be received 
in or are brought into (British India) in the previous year by or on behalf of the assessee, 
or..are assessable under section 12B or section 42.” 

We are not concerned here on this reference with s. 12B or s. 42. We have 
already mentioned that the operation of the Income-tax Act and the Finance 
Act, 1949, was retroactive from April 1, 1949. Now, relying on s. 14(2)(c) 
the argument urged on behalf of the asseasee-shareholders is that the effect of 
the Extension Act and the Order was not to deprive them of the benefit of 
g. 14(2)(c) in any manner. It is said that the income which they derived as 
dividends could not be charged in their hands unless it was shown that it 
accrued in British India or is deemed to have accrued in British India or waa 
brought into British India in the previous year. The argument proceeded that 
this is a case of a fiction of law created by s. 283A. Dividend which may have 
been distributed could only be at the office of the company in Bhor State, and 
since the income was to be deemed to have been distributed in the Bhor State, 
it was exempt from tax under s. 14(2)(c),: even though the asseesee-share- 
holders were residents within British India. Though included in their total in- 
come, it was to be exempt from taxation and the shareholders would not have 
to pay tax on it by operation of s. 14(2)(c). It has been urged that the share- 
holder would be justified in saying that he should be put in the same position 
in which he would have been if 60 per cent. of the profits of the company had 
heen declared as dividend. The shareholder would not have to pay tax in 
respect of the income in British India by operation of s. 14(2)(c). Reference 
has also been made to s. 16(1) (a) and it is said that it relates only to rates and 
not to assessments. The argument here has centred round one point and that 
point is that what was to be regarded was not the law in force on August 1, 
1949, but the law in force in Bhor State on April 1, 1949, and if that was the 
position, the application of s. 14(2) (c) survived. Now, we have already point-- 
ed out that although the extension of the Income-tax Act to the merged States 
was by virtue of the provisions of the Extension Act, 1949, retrospective effect 
was given to the provisions of the Incometax Act and the Finance Act, 1949, 
. as ‘from April 1, 1949. Therefore, this argument does not survive. Learned 
. counsel has also relied on what he had already submitted in the context of 
the first question before us. It is not neceasary for us to deal with the same 
over again. 
On the other hand, it has been argued by Mr. Joshi learned counsel for the 
` Revenue, that so far as undistributed profits are deemed -to be distributed: by 
virtue of an order made under s. 23A, there is no question. of accrual. ` The 
deemed income is to be included in the total income and: the point of exemption 
is not material in this context because the inclusion is by virtue of s. 23A itself. 
Then, it is said that even assuming that the place of accrual was of relevance, 
it became immaterial because Bhor State had become part of British’ India 
(taxable territory) for the purpose of application: of the Income-tax Act as 
from April 1, 1949. It is not necessary for us to deal with the first argument 
of Mr. Joshi. The second argument meets the case. In our opinion, it is not 
permissible to the asseasce-shareholders, in view of the relevant provisions of 
the legislation to which we have already referred, to claim ‘that they were 
entitled to the benefit of s; 14(2) (e). 


We have so far not referred to one argument of Mr. Palkhivala and that: argu- 
ment is, if we may so describe it, de hors the Extension Act. It turns: on the 
construction to be put on para. 4 of the Order of 1949. Succinetly stated, the 
argument has been that the paragraph gave benefit of the relevant exemptions 
both to assessees who were non-residents in the taxable territories and those 
who were residents in the taxable territories. The identical point was raised 
before this Court in Mrs. Kusumben D. Mahadevia v. The Commissioner of 
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Income-taz’ in a matter, which, we are informed, has been carried to the 
-Sypreme Court. In that case, this very contention was negatived and we are 
bound by that decision. It is.not necesagry for.us to examine this argument 
of Mr. Palkhivala. 

Our answer to the first part of -question (1) will be in the negative and to 
the second part of the same question will. also be in the negative. 

Our answer to question (2) will-be in the negative. 

. Our answer to question (8) will be in the affirmative. 

Asseasee to pay the costs. 


` Solicitor for the applicant: Mulla é Mulla and Cragis Blunt & Caroe. 
Solicitor for the respondent: A. 8. Parikh. - 


Before Mr. Justice S. T. Desai and Mr. Justice K. T. Desai. 


'JADAVJI NARBSIDAS & COMPANY v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY CITY II, BOMBAY.* 
. Indian Income-tax Act (XI of: 1922), Secs. 23(5), 24—Unregistered firm not assessed— 
2 Partner in firm whether con claim to set-off his share of losses of such firm against 


- ` An asseasee, whether an individual or a registered firm, can, as against the profits 
of his: business; claim to set-off his share of ‘lozs of a firm in which he is a pertner 
’.' “although the partnership firm is unregistered if the Department does not assess the 
` unregistered firm and determine the loss incurred by such firm. 
` J. C. Thakkar v. Comr. I. T” and Jamnadas Daga v. Commr. I.-Taz,' referred to. 


Tm -facts appear in the- jadgment. 


E. J. Kolah, for the assesses., 
G.N. Joshi, with R. J. Joshs, for the Commissioner of Income-tax. 


S. T. Dear J. A question, of some importance arises on this Reference and 
that question is whether an asseasee can, as against the profita of his business, 
alain to katol hid share’ of the losn of 'a frt & which he isa perener although 

‘ thépartnership firm is unregistered and is not assessed as a firm. The assesses is 
‘a registered firm of four partners: The assessment year is 1946-47 and the 
accounting year is S. Y.°2001 (October 18, 1944 to November 4, 1945). The 
assesses firm carries on speculative business in various commodities. In the year 
of acconnt it claimed.a sum of Ra. 1;05,641 as'loss arising to it in a joint venture 

- With’ Damji Laxmidas. In the statement of the case it is mentioned that the 
assessee firm had done such transactions with Damji Laxmidas in earlier years 
and also in subsequent years. The profits-and losses arising from such transac- 

_ tioris of-the nature of the joint venture with Damji Laxmidas in the earlier 
years and the subsequent years-have been taken into account while making up the 
assessment of the assesses firm for those years. The loss arising from the joint 

` yenture with Damji Laxmidas in the accounting year has been disallowed. The 
assesses produced a deed of partnership, dated November 14, 1944, which is on 
requisite stamp paper and.that agreement states that the parties had agreed to 
do forward business in partnership in various markets. Damji Laxmidas filed 

- a [statement at the indtance of the assessée in which he confirmed the case of 
the assessée that there was such partnership between them. He stated that the 
procedure followed_was that the accounts of the transactions were majntajned 
in thé-books of the assessee firm and the AnkAdas in respect of the speculative 
business were issued in the name of Damji Laxmidas. In the partnership agree- 

‘ ment the shares of the four partners are stated. and they aggregate to As. 10 

` 1 Income- Reference . Reference No. 28 of-1958. 

- 1968, (oe et dient Race S, | (1008) 67 Bom. LR. 46h O 
oa Fotrnary 20, 1986 (Onrep.). ~~ wae 3G oe ee 1216. © -477 

‘. *Decided, October 33, 1958, Income-tax . . 
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and Damji’s share is shown as six annas in a rupee. The loss- claimed by the 
asseaseo was on the footing of 8 anpas share in the partnership with Damji 
Laxmidas. The Income-tax Offieer disallowed the loss and we shall presently 
examine the data on which he did so and the reasons given by him for the same. 
The Income-tax Officer has observed in his order: 

“To my mind it looks as though the firm has purchased the losses from Damji Laxmi- 
das to escape taxation to that’ extent.” 

The Appellate Assistant Commissioner dismissed the assessee’s appeal. The 
matter was carried to the Tribunal and the Tribunal also -agreed with the find- 
ing given by the Income-tax authorities. The Tribunal, it is mentioned in the 
statement of the case, took the view that even if the business transactions ‘were 
genuine, it was the business of Damji Laxmidas. The Accountant Member 


agreed with the finding recorded by the Judicial Member. But he expressed 


the view that the loss could not in any case be allowed to the assessee as it was 
a logs of an unregistered firm. According to the Accountant Member, in the 
case of an unregistered firm, the loss can only be carried forward in the 
account of thé firm as provided under the Income-tax Act. The assessee had 
also relied upon an order of the Tribunal made on September 11, 1952, in the 
matter of the assessment made on Damji Laxmidas for the same preceding year. 
Damji Laxmidas had claimed his share of the loss in his own assessment. The 
Tribunal disallowed the loss claimed by Damji Laxmidas on the ground that 
the logs arising from an unregistered firm could not be taken into account in the 
individual assessment of the partner. The question, it seems, was decided only 
on that short issne and the Tribunal did not go into the question of the genuine- 
ness of the loss claimed by Damji Laxmideas. One more fact that needs to be 
stated is that the assessee had entered into joint venture transactions of thé 
same nature also with other persons and in the assessment of the assessee firm 
the Department has accepted those transactions of the nature of a joint venturé 
with parties other than Damji Laxmidas. The agseasee has come before us on 
this reference directed to be’ made by this Court under s. 66(2) of the Act. 
The questions which we have to determine are: 

“(1) Whether there was any legal admissible evidence to justify the Tribunal’s find- 
ing that the transaction in question was not the transaction of the assessee? 
“ (2) If not, whether the asseasee can claim the set-off of such loss, alhada ft tthe 
loss of an unregistered partnership?” 

It has been argued before us by Mr. Kolah, learned counsel for the agsessee 

that the Tribunal has failed to appreciate the correct position and has “decided 
the matter without there being any evidence to sustain the finding recorded by 
it on the first question relating to the genuineness of the transactions and the 
alleged joint venture. The Tribunal had to consider four items, but on this 
reference we are only concerned with the item of Rs, 1,06,641 which was, dis- 
allowed by the Income-tax authorities as well as the Tribunal. This is what 
the Judicial Member has stated in respect of this item: 

“We are not satisfied that really the loss of Rs. 1,05,641/- was the loss of the assessee. 
Tt is admitted by the agsessee that the Ankdas are in the name of Damji Laxmidas. By 
no evidence we are satisfied that really the assessee did business in the joint account. 
Consequently, this claim of the-assessee is disallowed.” 
The Accountant Member agreed with the Judicial AAS and added :— 
~ “It is not even the assegsec's case that-loss of Rs. 1,05,641/- was suffered by it 
According to the asseasee it did sore joint venture transactions with Damji Laxmidas. 
Damji Laxmidas came: in'appeal to the. Tribunal in- respect of his -share of the logs. It 
was held that the loss arising to a person ‘in a joint venture cannot be allowed in his 
personal assessment asthe- loas is suffered byan unregistered partnership. - Bean ong 
be carried forward in the account of the unregistered firm.” a: 
The argument of counsel is that the mere fact that Ankdas relating to the spe- 
culative transactions-are in the name of one of'the partners in the firm is not 
evidence on-which the- conclusion -of the Tribunal could be sustained. The 
further argument of learned counsel is that there -is material on the record 
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including the account books of the assessee firm which has not been taken into. 


consideration by the Tribunal. It is true that there is no reference to the 
account books of the asseasee firm in the order passed by the learned members 
of the Tribunal Regarding this item of Rs. 1,05,641 the Income-tax Officer 
has stated that on referring to the case of Damji Laxmidas he found that 
Damji Laxmidas had not given any idea in the statement filed by him about the 
extent of his share of logs in the joint venture and had stated that the losa was 
approximately Rs. 75,000. On being questioned, the partnership deed dated 
November 14, 1944, had been produced. In his order the Income-tax Officer 
refers to the factum of the Ankdas being in the name of Damji Laxmidas and 
stresses that they were ‘‘not in the name of the company’. We understand 
that by ‘‘the company’’ he meant the agsessee firm. It will be convenient here 


to observe that the partnership agreement recites the names of all the four ` 


partners in the firm of Messrs. Jadavji Narsidaa, the asseasee firm before us, and 
then refers to Damji Laxmidas as the party of the 5th part. There is no firm 
name given to the partnership brought into existence by that deed between the 
four partners in the firm of Messrs. Jadavji Narsidas on the one hand and 
Damji Laxmidas on the other. Therefore, the partnership business could be 
done either in the name of the group of the four partners or in the name of 
Damji Laxmidas. We mention this at this stage because the principal argu- 
ment on behalf of the Revenue on this question has rested on the fact of the 
Ankdas being in the name of Damji Laxmidas and not in the name of the 
assessee firm. The Income-tax Officer has also relied upon the fact that the 
asseesee firm had claimed loss on the footing of 8 annas share and not 
10 annas share as mentioned in the partnership deed. This is what he has 
stated : 

“It is not also clear in my mind how Messrs. Jadavji Narsidas and Co., one of: the 
biggest brokers in the line, had placed’ such implicit fatth in the ability of Mr. Damji 
Laxmidas to the extent of losing about four lakhs of rupees.” 

Then he has observed that the firm had purchased the losses from Damji Laxmi- 
das to escape taxation to that extent. The Income-tax Officer held that the losses 
claimed by the assesses firm were not losses genuinely incurred in any business 
and that the transaction as a whole was ‘no more than purchase of losses from 
Damji Laxmidas. Now, purchase of losses can evidently be after they have 
been incurred by some party. A statement prepared from the entries in the 
books of account of the assessee firm showing numerous transactions in various 
commodities resulting both in profits as well as losses was filed before the 
Income-tax authorities and is part of the record before us. A cursory perusal 
of that statement would show that the transactions could not be of the nature 
of purchase of- losses by the assessee firm as found by the Income-tax Officer. 
We may observe at this stage that learned counsel for the Revenue has not 
argued before us that this is a case of bogus purchase of losses. We shall pre- 
gently examine the case as now presented before us on behalf of the Revenue. 
Mr. Joshi, learned counsel for the Revenue, has laid stress on the fact that 
the Ankdas were in the name of Damji Laxmidas, but the way learned counsel 
has. put the case before us is that the business was not the business of the 
assesses firm, but was the business of Damji Laxmidas and half of the loss had 
been taken over by the assessee. Learned counsel has stated that he is not sup- 
porting the conclusion of the Tribunal that this was a case of bogus purchases 
of losses. To us it seems that there is little difference between the conclusion of 
the Tribunal and the way in which Mr. Joshi has now tried to support what 
seems unsupportable. There is no evidence at all nor is there any finding or 
inference that the books of account of the asseasee firm didnot reflect the true 
position. There is no evidence on the record nor ary circumstance why the 
statement of Damji Laxmidas should not have been accepted. Therefore, the 
. Role factor that could weigh and could be stressed before us was the one which 
' the Tribunal’ has mentioned in its order viz. the fact of the Ankdas being in the 
„hame of Damji Laxmidas. We have already observed that: in this case the 
~ Ankdas could be in the name of erther the asseasee or Damji Laxmidas. : It is 
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not possible to suggest in this case that the Ankdas are not in the name of the 
partnership firm because no firm name appears to have been given to the part- 
nership of the group of four partners and Damji Laxmidas. On this state of 
the record, we can, only reach the conclusion that there was no legal evidence 
before the Tribunal to sustain the finding that the transactions in question were 
not the transactions of the assesses. 

There remains for consideration the question whether a partner in an un- 
registered firm can claim to set-off his share of the losses of such firm against 
his other income from business when the unregistered firm has not been assess- 
ed. It has been argued before us by Mr. Kolah that there is no provision in the 
Income-tax Act which lays down that a person who carries on his own business 
and is also a partner in an unregistered firm cannot in any case claim to set-off 
his share of the loss of that firm against his other income from business. Learn- 
ed counsel for the other side has not been able to point out to us any provision 
which makes it mandatory that an unregistered firm must be assessed before 
any claim for set-off in respect of its losses can arise though, as we shall point 
out later on, some reliance has been placed by him on the second proviso to 
g. 24. The matter has been argued before us by Mr. Kolah on general principles 
underlying s. 10 and he has also referred to s. 28(5) and s. 24 and relied on 
two decisions of this Court to which we shall turn a little later in our judgment. 
The question is res integra and does not appear to have arisen for decision in 
its present form. 

Now, the argument of learned counsel for the assesses is that the Act lays 
down certain provisions as to when the Joss of a partner in an unregistered firm 
cannot be set-off against his other income from business and he has urged that 
the case of the asseasee does not fall under any of those provisions. Reference 
was made in this context to ss. 10, 23(5) and 24. The principal argument is 
that there is authority for the proposition that in case of an individual or a 
. registered firm who is an agsessee, if he or it enters into partnership with another 
and the firm so constituted is not registered, it is still competent to the taxing 
authority to add the share of the profits of such individual or registered firm 
(which joined in partnership with another person) in the business of the un- 
registered firm, to his or its other income even though the unregistered firm has 
not been assessed to tax. The argument has proceeded that there is no- reason 
why the same panes should not apply to the case of set-off if instead of profit 
the business of the unregistered firm has resulted in loss simply because it has 
not been assessed to tax. 

It is necessary to examine the scheme of the Income-tax Act.on the question 
of assessment of an unregistered firm and the position of the partners in the 
firm vis-a-vis the unregistered firm and the Department in the matter of tax. 
Section 8 speaks of the charge of Income-tax on the total income of every 
individual, Hindu undivided family, company and local authority, and of every 
firm or the partners of the firm individually. Section 4 rules that the total 
income of any person includes all income, profits and gains from whatever 
source derived. Section 6 states the heads of income chargeable to income-tax, 
and the sections immediately following deal with the various heads of income. 
Section 10 deals with the tax payable by an assessee under the head ‘‘Proftts 
and gains of busineas...’’ in respect of the profits or gains of any business 
carried on by him. The word ‘profit’ it is well-established ‘‘is to be understood 
in its natural and proper sense—in a sense which no commercial man would 
misunderstand’’ and profits must be ascertained on ordinary principles of com- 
mercial trading. It is not necessary that the assessee should personally carry 
on the business. He may carry on one business or numerous businesses. He is 
assessable under this section in respect of business carried on by himself as also 
in respect of his share of the profits of business of a firm registered or unregister- 

_ed and his profits are to be ascertained in accordance with the relevant special 
requirements of the Act. It is equally well-established that where a deduction 
is proper and necessary to be made or any loss is to be allowed to be taken into 
the computation or to be set-off against his profits in business to ascertain the 
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result or ultimate position; that ought to be allowed provided. there.is no prohi- 
bition against such deduction or allowance or set-off. -The levy. is on the total 
income of the: assessable entity to. be computed in accordance,with the provi- 
sions of the Act. It is-equally firmly established-that loss arising from any one 
source under the head of ‘‘business’’ may be set-off against profits_from another 
source under the same head. This is on general principle—apart from any 
provision of the Act—since income under each head is to be.computed by club- 
bing. or- lumping together of the profits of the asseasee from various sources 
under the'same head.. The levy is on the balance of profits after deducting 
such- losses, and it is not now disputable nor: disputed before us that an assesses 
who carries on-a number of businesses is entitled under s. 10 to set-off his lossea 
in one source-under the head of ‘business’ against his profits in another source 
under the same head. The arguments of learned counsel for the parties and 
particularly on behalf of the Revenue have touched s. 23(5) and mainly s. 24 
but we may in passing mention s. 16 since we are reviewing the scheme of the 
Act in the context of the share of a partner in the losses of an unregistered 
‘firm. Section 16(1) (b) relates to the mode or method of computing a-partner’s 
share and lays down certain exemptions and exclusions in determining the total 
income. No-argument has been founded on it and no reference has been made 
to it by counsel but we mention it because the proviso to that sub-section states 
that the share of an assessee in the loss of a partnership firm may be. set-off in 
accordance with the provisions of s. 24. Section 23(5) deals with and governs 
‘‘agsegsment’’ of a firm.. The firm may or may not have been registered under 
the relevant. provisions of the Act. If the firm is registered [s. 23(5)(a)] the 
levy must be directly on the firm and each partner’s share of the firm’s profit 
is added to-his other income and charged as part of his total income; and if 
such share of the partner is a loss [first proviso to s. 23(5) (a)] it is to be set-off 
against his other income or to be carried forward in accordance with the provi- 
sions of s. 24. Then comes cl. {b) of s. 28(5) which, as has often been said, is 
an enabling provision. At the relevant time it was as under: 

“in the case of an unregistered firm, the Income-tax Officer may instead of deter- 
mining the sum payable by the firm itself proceed in the manner laid down in clause (a) 
as applicable to a registered firm if, in his opinion, the aggregate amount of the tax 
including super-tax, if any, payable by the partners under such procedure would be 
aier et hs See reeete remount Folch: mould Be payable py the Sra ang tie partien 
individually if the firm were assessed as an unregistered firm.” 

_ -Whether registered or not a firm is an assessee within the meaning of that ex- 
“pression as defined inw. 2(2). Its income may be assessed like that of any other 
unit or entity:of assessment regardless of the fact that it-is registered or not. 
_ One of „two rE can arise in the matter of assessment of a partner in an 

red firm. The position would be simple when the unregistered firm 
has ‘made profits. The Income-tax Officer may adopt any of the two courses 
open to him under s. 28(5)(b). -Before completing the asaeasment of the indi- 
vidual partner the Income-tax Officer may exercise his option and. proceed to 
determine the sum payable by the firm itself as if it were a registered firm, though 
“in fact it is not registered, if it appears to him that such procedure would in 
the aggregate bring a greater amount to the Revenue by way. of tax and super- 
-tax. No question arises in any such case. of setting-off- of any losses of the un- 
registered firm, it having made profita in the relevant accounting period. . The 
other position would arise when the unregistered firm has made a loss. and an 
individual partner seeks, to set-off his share of that loss in his individual asseas- 
ment against his other income from business. . Here also, the Income-tax Officer 
may before completing: the assessment of the individual partner ascertain the 
loss incurred by the firm and decide upon the course to be adopted by him. He 
-may decide to treat the unregistered frm aa if it were registered:and the amount 
-of the share-of the loss of the individual partner:in ‘such a case would be set-off 
„against his other income from‘ business. Or:he-may ‘determine the amount of 
-loss incurred by. the -uttregigtered- fitth ‘without “treating it as a-registered firm 
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and in such a case the latter part of the second proviso to s.-24 would come into 
play and the position would be what we shall presently point out after refer- 
ring to s. 24, relevant part of which is as follows :— 


“Where any assessce sustains a loss of profits or gains m any year under any of the 

heads mentioned in section 6, he shall be entitled to hava the amount of the loss set-off 
against his income, profits or gains under any other head in that year.” 
The first proviso to sub-s. (1) of s. 24, which sub-section is set out above, permits 
the claim for set-off in respect of speculative losses only to the extent of the 
amount of profits in any other business consisting of speculative transactions. 
Jn the present case there is no dispute that the asseasee firm’s business is in 
speculative transactions and the loss claimed by the assessee is also in respect 
of Apecclsrs transactions. The second proviso to subs. (1) of s. 24 is as 
under — 

“Provided further that where the assessee is an unregistered firm which has not 
been assessed under the provisions of clause (b) of sub-section (5) of section 23.. 
any such loas shell be set-off only against the income, profits and gains of the firm and 
not against the income, profits and gains of any of the partners of the firm; and where 
the aspeasee is a registered firm, any loss which cannot be set-off against other income, 
profits and gains of the firm shall be apportioned between the partners of-the firm and 
they alone shall be entitled to have the amount of the loss set-off under this section.” 

In order to avoid any unnecessary complication which can arise from the fact 
that the assessee in the present case happens to be a registered firm and claims 
to set-off its share of losses as a partner in another firm which is unregistered, 
it will be convenient to examine the legal position as stated by us at the very 
outset of our judgment by considering the question Whether an individual 
‘Assesses, can, as against the profits of his business, claim to set-off his share of 
the loss’ of a firm in which he is a partner although that partnership firm is 
unregistered. As already mentioned by us the Income-tax Officer may in such 
a case decide to treat the unregistered-firm as if it were registered and the 
amount of the share of the loss of the individual partner would be allowed to 
be set-off against his other income. Or instead he may, as we have already 
mentioned, determine the amount of loss incurred by the unregistered firm with- 
out treating it as a registered. firm. Pe e a a 
to s. 24(1) would come into play and the loss of the unregistered firm can be 
set-off only against the income, profits and pon of the unregistered firm and 
not against the income, profits and gains of the individual partner who seeks to 
set-off his own share of those losses against his other income from business in 
his personal assessment. The position so far is quite clear and cannot raise any 
problem for the assesses partner or the unregistered firm or the” Department. 
But difficulty and complication is likély to arise, as it has in fact arisen in the 
case before us, if the Income-tax Officer neither proceeds to treat the unregister- 
ed firm as if it were registered and assess the loss nor proceeds to assess the losg 
of the unregistered firm and simply refuses to recognize the factum and existence 
of the unregistered firm and holds that the asseasee who claims to be a partner 
in the unregistered firm was not a partner at all in-the-alleged unregistered 
firm or that the transactions are “not the partnership business. Question must 
arise in such a case if it turns out and is-ultimately held that he was in fact 
a partner in the unregistered firm which had incurred losses or that the transac- 
tions are of the partnership. And the contention of Mr. Kolah, learned counsel 
for the assessee before us, is that since the Income-tax Officer did not choose to 
adopt any of the two courses open to-him and simply declined to grant any set- 
off on the ground that there was no such partnership transaction’ as alleged by 
the asseasee, the asseesee could claim to set-off its share: of those loases against 
its other income from speculative busineas. The view taken by the Accountant 
Member was that in no circumstance’ can a-set-off be allowed ‘to an individual 
partner in respect of his share of the loss of an unregistered firm and that it 
can only be carried forward in the account of the firm as*provided by the second 
proviso to a. 24(1). Therefore, what we have now to consider is what ia 
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to happen in a case of this nature. Oan it be said that since the unregistered 
firm has not been asseased and its loss not determined the individual partner is 
not entitled to claim any set-offf The argument of learned counsel for the 
assersee, as we have already stated, is that there is authority for the proposition 
that in case of an individual or a registered firm who is an assessee, if he or it 
enters into partnership with another and the firm so constituted is not register- 
ed, it is still competent to the taxing authority to add the share of the profits 
of ‘gach individual or registered firm (which joined in partnership with another 
person) in the business of the unregistered firm, to his or its other income even 
though the unregistered firm has not been assessed to tax. The next step of 
the argument is that there is no reason why the same principle should not apply 
to the case of set-off if instead of profit.the business of the unregistered firm 
has resulted in loss simply because it has not been assessed to tax. : 

Mr. Kolah has drawn our attention to two. decisions of this Court. .In J. C. 
Thakkar v. Comr. I.T.) the question arose whether a partner in an unregistered 
firm could be taxed in respect of his profits in the unregistered firm 
when the unregistered firm itself had not been assessed to tax. A con- 
tention was urged on behalf of the assessee that the scheme of the Act-did not 
permit the Department to tax a partner in an unregistered firm before assess- 
ing the unregistered firm itself in the manner provided in s. 28(5) (b). That 
contention was repelled by the Court and it was held that a partner could be 
assessed in respect of his share of profits in an unregistered firm.even though 
the unregistered firm itself had not been first asseased to tax. The view taken 
by the Court was that it was not a condition precedent to the bringing of the 
share of a partner in the profits of an unregistered firm in his total income 
simply on the ground that the unregistered firm had not been first aaseased to 
tax: It was also pointed out in that case that there is no provision of the 
Income-tax Act which prohibits the assessment of a partner until the firm in 
which he is a partner is assessed. At p. 467 of the Report it is observed: 

“.,..Now, as has often been pointed out, the assessable entity under the Income-tax 
Act is different from a legal entity. The object of the Income-tax Act is to spread its 
net wide and to tnclude in that net every person and every association of persons, how- 
ever that association may have been constituted. Therefore, we find that what is subject 
to tax under s. 3 is the total income of the previous year of every individual, Hindu 
undivided family, company and local authority, and every firm and other association’ of 
persons or the partners of the firm or the members of the association individually. There- 
fore, an individual can be assessed to tax, a partnership in which the individual is a 
pertner can be agseased to tax, and s. 3 does not provide that when there is a partnership 
only the firm can be taxed and not the partners of that firm ‘Far from so providing, the 
section makes it clear that even where there is a firm which can be. assessed to tax, a 
partner of that firm can also be an assesses for the purposes of the Act... But all that 
we wish to point out is that in the charging section itself, far from there being a prohi- 
bition against a partner of a firm being assessed to tax, there is a legislative flat as it 
were in favour of the Income-tax department if they choose to assess a partner and not 
the firm of which he was a partner.” 

The other decision to which our attention has been drawn by Mr. Kolah is 
Jamnadas Daga v. Oommr. I.-Taz,® which was decided by my brother Ten- 
dolkar J: and myself. : In that case the assessee was a partner in two registeréd 
firms which in the relevant accounting year incurred losses, and in an unregis- 
tered firm which in the same year earned:a profit which was taxed in the hands 
of the unregistered firm. The share of the assessee in the profit of the unregis- 
tered firm was a larger amount and exceeded the share of losses in the registered 
firms. The asseesee had.a small income which had‘ to be taxed at the 
rate applicable to the total income of the asseasee. The assessee contended that 
his ahare of the profits in the unregistered firm having been taxed in the hands 
of that firm, should be entirely. ignored and conld not be set-off against his share 
of the losses in the other firms. ~ In that case, reliance was placed on the second 
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proviso to s. 24(1). The view we took of the matter was that for the purpose 
of ascertaining the total income of the assesses, the assesseo’s share of profit in. 
the unregistered firm which had separately been taxed could not be ignored but 
should be set-off against his share in the loases of the registered firms. 


Now a somewhat ingenious argument has been advanced before us by 
Mr. Joshi, learned counsel for the Revenue, and the argument is that though 
the applicant is a registered firm, the correct position for the purpose of the 
present matter is that it is an unregistered firm consisting of four partners. It 
is urged that a careful scrutiny of the partnership -agreement would show that 
the partnership was not between the assessee firm of Jadavji Narsidas and 
Damji Laxmidas. It will be convenient to set out the relevant part of that 
agreement, on which Mr. Joshi has founded the present argument: 

“This Indenture...made between Jadavji Narsidas...of the first part; Parmanand 
Narsidas...of the second part; Nagindas Jadavji...of the third part; Jasvantral Jadavii 
...af the fourth part; all partners in the firm of Messrs. Jadavji Narsidas carrying on 
businees at Masjid Bunder Road, Bombay and Damji Lakhmidas of the fifth pert...” 
Learned counsel has also drawn our attention to the fact that the shares in the 
profits and losses of the business were set out in the names of all the five persons. 
We do not think there is any scope for the fine distinction which Mr. Joshi has 
tried to make out from the partnership deed. In effect Mr. Joshi is trying to 
develop a question which is altogether new. Even so we have heard him on 
that point. We may observe that the Department as well as the Tribunal has 
proceeded on the footing that the asseasee firm and the individual outsider 
Damji Laxmidas had entered into partnership. But what has been held is that 
in the transactions in question the assessee firm had no interest as a partner 
of the unregistered firm. We have here to consider whether in fact there was 
or was not a partnership between the firm of four persons on the one hand and 
Damji Laxmidas on the other in respect of the relevant transactions. The 
present contention must, therefore, be negatived. 


Learned counsel for the Revenue has drawn our attention to s. 3 of the Act 
and stressed that the persons who can be units of assessment, or an ‘‘entity’’ 
are mentioned in that section. It is stated that in the case of an assesses who 
carries on business, what can be taxed under the head of ‘‘business’’ mentioned 
in 8. 10 can be the profits and gains of the business of that firm as a unit or an 
entity. The argument has proceeded that if a firm carrying on business 
happens to be a partner in another firm which is unregistered, its share in the 
other firm may be taken into account in ascertaining the profits or losses of 
the firm to be ascertained under s. 10 and that before that can be done the 
profits and losses of the other firm must be separately ascertained and assessed. 
The argument is that the profits or losses of the other firm would first have to 
be ascertained and it is only after assessment of that unregistered firm that the 
question of set-off can arise and that in no case set-off for losses would be 
allowed. It has been stated that if this position is not accepted, it would not 
be possible to give effect to the various provisions of the Act relating, for 
instance, to deductions, allowances and exemptions. Therefore, the argument 
is that an unregistered firm must be assessed as a unit or as an entity and its loss 
determined before any set-off in respect of his share of such losses can be claim- 
ed‘ by a partner against the profits of his other business. We agree that the 
procedure suggested by Mr. Joshi is a practical method to adopt and would 
be convenient and would avoid a good deal of delay and diffictlties. But what 
we are concerned with here is as to what is to happen if the Income-tax Officer 
does not determine the losses of the unregistered firm. The point before us is 
as to the right of a partner to claim a set-off in respect of his share of lossea in 
an unregistered firm which has not been assessed and losses of which should 
have been assessed. It is not difficult to see that if the law requires that under 
no circumstances any set-off can be claimed by an individual partner unless the 
unregistered firm was brought to tax, we must give effect to the same. But the 
question is: Is there any such requirement of the Income-tax lawf We have 
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already referred to æ. 28 and.24 and may add that there is no provision of law 
which requires an unregistered firm to have its losses assessed. Of course, if 
the unregistered firm does not have its loes determined, does not file a retutn 
and get ita losses determined, it would not have the benefit of carrying forward 
those losses. But that is a different matter. Im the absence of any express 
provision in the Income-tax law and on general principles we do not see why a 
partner in an unregistered firm should not be permitted to claim a set-off in 
respect of his share of loss in an unregistered firm against the profits of his 
other busines simply because the Department does not choose to determine the 
losses of the unregistered firm. The provisions of s. 23(5)(b) enable the 
Income-tax Officer to choose one of two alternative methods. In a case of the 
nature before us when a set-off is claimed in respect of the share of losa in an 
unregistered firm, it would be necessary for the assessee to satisfy him that the 
losses were in fact incurred and the Income-tax Officer would be justified and 
Indeed bound to satisfy himself about the true position of the business of the 
unregistered firm for the year in question. It would also be open to him to 
take such steps as he may deem proper under the provisions of the Act. He may 
exercise the option laid down in s. 23(5)(b). In case of profits he may deter- 
mine the profits of the firm. He may then proceed to assess the firm as a regis- 
tered firm if there is any taxable profit if he thinks that the aggregate amount 
of the tax including super-tax payable by the partners would be greater than 
the aggregate amount which would be payable by the firm and the partners 
paginas if the firm was assessed as a registered firm, or he may assess it as 

an unregistered firm. In'case of losses he would have to determine the losses 
of the unregistered firm as he would be doing in the case of a registered firm 
where logs is shown and for which there is ample provision in the Act. But 
there is neither principle nor gA provision of law which bars an assessee, 
whether an individual or a firm, from claiming a set-off in respect of his or its 
share of the logs in an unregistered firm simply on the ground that the latter 
has not been brought to tax. Partnerships between firms and individuals and 
firms and firms are not uncommon in our country. The Income-tax depart- 
ment often deals ‘with such partnerships. 

In order to test Mr. Joshi’s argument we put an illustration to him. We 
asked Mr. Joshi as to what would happen where the partners themselves had 
made large profita in their own businees and in the partnership business of the 
unregistered firm had made a profit which was within the taxable minimum or 
had made a loss and the illustration we mentioned was of the firm of two part- 
ners who had made large profits in their own separate businesses and in the 
joint venture had earned a profit of only Rs. 1,000. Mr. Joshi had to agree that 
in such a case it cannot be said that the shares of the individual partners in the 
profits of the firm would not be added to their profit in the other business before 
the assessment of the unregistered firm, and that could be the only answer 
because in such a case there would be no assessment of the profits of the un- 
registered firm. Therefore, it is not possible to accept the contention that the 
assessment of the unregistered firm is a sine qua non to the right of a partner 
to claim a set-off in respect of his share of the losses in an unregistered firm. 
Moreover, Mr. Joshi’s present argument is contrary to the principle laid down 
in the decisions to which we have already made reference. The fact that the 
asseasee before us is not an individual but a registered firm does not make any 
difference. Our answer, therefore, to the second question will be, that the 
agsessee can claim a set-off in respect of its share of loss in an unregistered firm 
if the Income-tax authorities do not proceed to determine the loas of the unregis- 
tered firm and do not bring it to tax as permitted by s. 23(5) (b). 


Commissioner-to pay the costs: 
Solicitors for the applicant: Rustomji & Ginwala. 
_ Solicitor for the respondent: A. I. Parikh. 
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CRIMINAL REFERENCE. 


Before Mr. Justice Gokhale and Mr. Justice Miabhoy. 


THE STATE v. SHANKAR BHAURAO KHIRODE.” 


Criminal Procedure Code (Act V of 1898), Secs. 173, 40) & (x), 190(1)(b), 193, 337— 
Police Manual, Vol. II, rr. 202, 203—Crimtnal Law Amendment Act (XLVI of 1952), 
Secs. 6, 7, 8—Prevention of Corruption Act (II of 1947), Secs. 5A, 6—Final report 
tn connection with offence under s. 161, I. P. Code and s. 5 of Prevention of Corrup- 
tion Act submitted by police officer to Magistrate under s. 173, Cr. P. Code with 
request for issue of ‘B’ summary—Magistrate on merits by order granting ‘A’ sum- 
mory—Whether Magistrate had jurisdiction to consider and act on report—Magistrate 
whether empowered to take cognizance of offence—Whether cognizance of offence 
taken by Magistrate by issuing “ A’ summary—What constitutes cognizance under 
s. 190. 4 


On a report submitted to a Magistrate of the first class under s. 173 of the Criminal 
Procedure Code, 1898, by a police officer after completing investigations with reference 
to offences which are exclusively triable by a Special Judge under s. 7(1) of the 
Criminal Law Amendment Act, 1952, the Magistrate has jurisdiction to consider the 
report and grant the type of summary (as contemplated in the Police Manual) which 
according to him is appropriate in the circumstances of the case. 

Before it could be said that a Magistrate has taken cognizance under s. 190 of 
the Criminial Procedure Code, 1898, tt is not sufficient that he should have applied 
his mind to the report submitted to him by a police officer under s. 173 of the Code, 
but he must do something for proceeding under the subsequent provisions of the 
Code, e.g, under s. 200, under which the Magistrate has to examine the complainant 
on taking cognizance of an offence. 

A police officer after completing investigation in connection with an offence under 
s. 161 of the Indian Penal Code, 1860, and s. 5 of the Prevention of Corruption 
Act, 1947, submitted a report to a First Class Magistrate under s. 173 of the Criminal 
Procedure Code, 1898, and requested that ‘B’ summary may be Issued in respect 
thereof. The Magistrate on merits passed an order granting ‘A’ type of summary 
on the report. On the question wHether the Magistrate had power to consider the 
report and act on it, it was contended that the Magistrate was not empowered to take 
cognizance of the offence which was exclusively triable by a Special Judge under 
s. 7(1) of the Criminal Law Amendment Act, 1952, and that he could not take cog- 
nizance of the offence by refusing to issue ‘B’ summary and in issuing ‘A’ summary 
in contravention of the provisions of s. 6 of the Prevention of Corruption Act, 1947:— 

Held, that the Magistrate was not deprived of his power to take cognizance of the 
offence even though it was exclusively triable by a Court of a Special Judge and, there- 
fore, the submission of the report by the police officer and his request for -the issue 
of ‘B’ summary and the order passed granting ‘A’ summary were not without 
j 

that as no further proceedings were intended to be taken by the Magistrate it 
could not be said that the Magistrate in issuing ‘A’ summary had taken cognizance 
of the offence, and 

that, therefore, the order could not be challenged on the ground that it was bad 
as the Magistrate took cognizance of the offence without any previous sanctlon as 
contemplated under s. 6 of the Prevention of Corruption Act. 

R. R. Chari v. The State of Uttar Pradesh,’ applied. 
Boywalla v. Sorab Engineer,’ distinguished. 

Emperor -ve Baburao: Tatyarag tend, Legal Remembrancer: v: Abani Kumar, 

referred to. 


*Deoided, October 39/30, 1958. Criminal Re- trate, F.O., Akola, in C. R. No. 28 of 1958. 
ference No. 119 of 1958, made by V.R. Paralkar, © l PR 8.0.R. 312. . 
Bessions Judge, Criminal Re- . 2 (1941) 48 Bom. L.R. 529. 


vision Application No.-16 of 1958, from the ` 8 (1986) 88 Bom. L.R. M6. 
orders passed by V. K. Patil, Judipial-Magis. _ 4 [1050]-A.I.R. Cal. 487. wee 
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Ts facts appear in the judgment. 


Y. H. Gumaste, Assistant Government Pleader, for the State. 
K. H. Nagram, for the complainant. 


GoxHate J. This Criminal Reference raises a point of some importance as 
regards the jurisdiction of a Magistrate to take action on a report submitted to 
him under s. 178 of the Criminal Procedure Code, by a police officer after com- 
pleting investigations with reference to offences which are exclusively triable 
by a Special Judge under s. 7(1) of the Criminal Law Amendment Act, 1952. 

The present reference has been made by the learned Sessions Judge, Ahmed- 
nagar, in these circumstances: It appears that the Circle Police Officer, Rajur, 
investigated a case registered on the complaint of one Mr. Pahuja, Sub- 
Inspector of Police, Rajur, against a constable by name Khirode. It was alleg- 
ed by the Sub-Inspector that the police constable attempted to give him Rs. 100 
as a bribe to hush up a chapter case instituted against one Bhau Mohana. A 
trap was set for the police constable, and when the amount of Rs. 100 was being 
attempted to be given to the sub-inspector, it was attached in the presence of 
the panchas. A report was made with regard to this to the District Superinten- 
dent of Police, and the Circle Police Officer was ordered to investigate the 
matter with regard to this complaint. On investigation, the officer, however, 
came to the conclusion that the panchanama made by the complainant, Sub- 
Inspector, Rajur, about attaching notes from the police constable Khirode was 
false and the complaint was also false. In accordance with these findings, the 
Circle Police Officer submitted a report under s. 173 of the Criminal Procedure 
Code, to the Judicial Magistrate, First Class, Akola, and it was requested that 
‘B’ summary may be issued in respect thereof. The learned Magistrate issued 
a notice to the complainant, Sub-Inspector Pahuja, who submitted a detailed 
report. It was contended on behalf of the complainant that the panchanama 
made by him on November 25, 1956, with regard to the alleged offence was true, 
and the two panchas lad subsequently gone back on their statements later on. 
On these allegations, the learned Magistrate considered the question whether 
there was proper ground for granting ‘B’ summary as prayed for in the final 
report of the Circle Police Officer. It was contended before the learned trial 
Magistrate, as a preliminary ground, that he had no jurisdiction to grant ‘B’ 
summary in respect of the offence under s. 5 of the Prevention of Corruption 
Act. That contention about jurisdiction was negatived, and the learned Magis- 
trate came to the conclusion that his Court had jurisdiction to grant an appro- 
priate summary which the investigation suggested. On the merits, the learned 
trial Magistrate came to the conclusion that he should not grant the ‘B’ type 
of summary which was sought by the Circle Police Officer, and that, under the 
tireumstances of the case, it was es to grant the ‘A’ type of summary. In 
accordance with these findings, he passed an order granting ‘A’ type of sum- 
mary on the report. Against this order, there was an application for revision 
before the Sessions Court, which held that the learned trial Magistrate had no 
jurisdiction to pass orders on the report made by the police officer, as the offence 
in respect of which the report had been made was one exclusively triable by a 
Special Judge, and, therefore, the report under s. 173 of the Criminal Proce- 
dure Code for any type of summary could be made only to a Special Judge and 
not to any Magistrate. The learned Sessions Judge has, therefore, made this 
reference recommending to this Court that the order passed by the learned trial 
Magistrate granting ‘A’ summary should be set aside as one passed without 
jurisdiction. 

Now, this reference came up for hearing before my learned brother, who 
ordered that it should be referred to a Division Bench, as it raised a point of 
some importance. 

Before us, Mr. Gumaste, learned Assistant doream Pleader, has support- 
ed the reference, and contended that the view of the Seasions Judge, that the 
trial Magistrate had no jurisdiction to consider the report under s. 178 of the 
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Criminal Procedure Code, with regard to the alleged offence, was correct. On 
the other hand, Mr. Nagrani, learned advocate appearing on behalf of the com- 
plainant, has contended that the trial Magistrate had jurisdiction to consider 
the report of the police officer made under s. 178, Criminal Procedure Code, 
and to grant the type of summary which, according to, the Magistrate, was 
eppropriate in the circumstances of the case. 

Section 173 of the Criminal Procedure Code forms part of Chapter XIV of 
Part V relating to the subject of information to the police and their powers to 
investigate. Under s. 173(1)(a), as soon as every investigation under this 
chapter is completed, the officer in charge of the police station shall forward to 
a Magistrate empowered to take cognizance of the offence on a police report, a 
report in the form prescribed by the State Government, stating the names of 
the parties, nature of information and the names of the persons who appear to 
be acquainted. with the circumstances of the case, and stating also whether the 

_aceused, if arrested, has been forwarded in custody or has been released on his 
bond, and, if so, whether with or without sureties. It would be obvious from 
the provisions of the Criminal Procedure Code, Chapter XIV, that when a 
police officer is investigating a case, he would be making three different kinds 
of reports at three different stages of the investigation. Section 156 refers to 
investigation into cognizable cases, and under s. 157, the officer in charge of 
the police station can make a preliminary report to the Magistrate. Section 168 
deals with the report of investigation by a subordinate police officer who, if he 
makes an investigation under Chapter XIV, must submit his report embodying 
the result of such investigation to the officer in charge of the police station. 
Section 178 requires the submission of the final report by the police officer as 
soon as investigations are completed. But the report has to be forwarded to a 
Magistrate empowered to take cognizance of the offence on a police report. 
Now, the argument which found favour with the learned Sessions Judge was 
that the investigation by the police officer in this case being in connection with 
an offence under s. 161, of the Indian Penal Code and s. 5 of the Prevention of 
Corruption Act, and these offences being exclusively triable by a Special Judge 
under s. 7 of the Criminal Law Amendment Act, the Magistrate would not be 
empowered to take cognizance of these offences, and would not have the power 
to consider this report and act on it. 

In order to test this argument, it is necessary to refer to the relevant provi- 
sions of the Prevention of Corruption Act, 1947, as well as the Criminal Law 
Amendment Act, 1952. By virtue of s. 5A of ‘the Prevention of Corruption 
Act, police officers of certain ranks would be competent to investigate into cases 
without any sanction. In the town of Bombay, a Superintendent of Police is 
so competent to investigate; whereas in the mofussil, the Deputy Superinten- 
dent of Police would be similarly able to exercise powers of investigation. But 
police officers below the ranks of these officers shall not investigate any offence 
punishable under ss. 161, 165 or s. 165A, Indian Penal Code, or under sub- 
8. (2) of s. 5 of the Prevention of Corruption Act, without the order of a Presi- 
dency Magistrate or a Magistrate of the First Class, as the case may be; so that, 
an important pre-requisite of an investigation under s. 5A is that an order of a 
Presidency Magistrate or a Magistrate of the First Class has to be obtained by 
the police officer in the first instance. There is an exception provided in the 
case of police officers belonging to the Delhi Special Police Establishment. But, 
even in that case, the police officer has not to be below the rank of an Inspector 
of Police and has to be specially authorized by the Inspector General of- Police 
of the Establishment, and even then he cannot investigate the offence without 
an order of the Magistrate of the First Class, unless he has reasons to believe 
that, on account of the delay involved im obtaining the order of a Magistrate of 
the First Class, any valuable evidence relating to such offence is likely to be 
destroyed or concealed; and further in every case where he makea such investi- 
gation without such an order, the police officer concerned, has to send a report 
as soon as possible to a Magistrate of the First Class, together with the circum- 
stances in which the investigation was made. Under s. 6 of the Prevention of 
L.B.—8s 
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Corruption Act, no Court can take cognizance of an offence punishable under 
as. 161, 164 or 165, Indian Penal Code, or under subs. (2) of s. 5 of the Act 
alleged to have bean committed by a public servant except with previous sanc- 
tion of certain authorities who are mentioned in that section: 

Under s. 6 of the Criminal Law Amendment Act, 1952, the State dovoir 
is empowered to appoint Special Judges to try offences under s. 161, 165 or 
165A, Indian Penal Code, and sub-s. (2) of s. 5 of the Prevention of Corruption 
Act, or any conspiracy to commit or any attempt to commit or any abetment of 
any of the offences mentioned above. Sub-section (2) of s. 6 prescribes the 

necessary qualifications if persons to be appointed as Special Judges. Under 
a. 7(1), notwithstanding anything contained in the Code of Criminal Procedure 
or in any other law, the offences mentioned in subs. (1) of s. 6 are triable 
by Special Judges only. Section 8 deals with the procedure and powers of 
Special Judges, and subs. (1) of s, 8 provides that a Special Judge 
may take cognizance of offences without the aceused being committed 
to him for trial, and in trying the accused persons, shall follow the pro- 
cedure prescribed by the Code of Criminal Procedure for the trial of warrant 
cases by Magistrates. It is clear from these provisions that Special Judges, 
appointed under s. 6 of the Criminal Law Amendment Act, are invested with 
exclusive jurisdiction to try offences mentioned in s. 6, and the Special Judges 
are further empowered to take cognizance of these offences without the accused 
being committed to them for trial. Now, Mr. Nagrani contends that, though 
a Special Judge can take cognizance of these offences, without there being any 
committal proceedings, s. 8 does not deprive the Magistrates of their power to 
take cognizance of such offences, though they would not have the power to try 
these offences. According to Mr. Nagrani, the stage of trial must be distin- 
guished from the stage of taking cognizance of an offence. The argument is 
that so far as the question of taking cognizance of these offences is concerned, 
a Magistrate as well as a Special Judge can take cognizance of these offences. 
In this connection, he relied on Dagdu v. Punja,! where it was held that 

“the ‘trial’ af a criminal case means the proceeding which commences when the case 

is. called on with the Magistrate on the bench, the accused in the dock and the represen- 
tatives of the prosecution and defence, if the accused be defended, present in Court for 
the hearing of the case.” 

Tn that cage, the question which arose was whether in a warrant case the trial 
could be said to have begun with the framing of a charge, and it was held that 
it was not so, and that, where a warrant case was transferred from the Court of 
one Magistrate to that of another after a charge had been framed, it was open 
to the latter to hear the case de novo, and that he was not bound to recommence 
the p i from the stage of the charge. Mr. Nagrani argues that in the 
present case there was no question of any trial, but the Magistrate was merely 
considering the report submitted to him under s. 178, Oriminal Procedure Code. 
In this connection, a reference might be made also to s. 4(1) of the Criminal 
Procedure Code, which defines ‘investigation’ as including all proceedings 
under the Code for the collection of evidence conducted by a police officer or 
by any person, other than a Magistrate, who is authorised by a Magistrate in 
that behalf. Section 4(k) defines an ‘inquiry’ as including every inquiry other 
than a trial conducted under the Code by a Magistrate or Court. The terms 
‘investigation’, ‘inquiry’ and ‘trial’ would, therefore, denote three different 
stages In a criminal cage, and Mr. Nagrani’s argument is that in cases 
of offences falling under s. 6 of the Criminal Law Amendment Act, the stage 
of trial alone must be conducted by a Special Judge, while there is concurrent 
jurisdiction as regards taking of cognizance of the offence which must precede 
‘the stage of trial. 

“In support of his argument, Mr. Nagrani has also relied on the provisions of 
5. 190(1) (b) of the Criminal Procedure Code, under which any District Magis- 
trate or Sub-Divisional Magistrate, and any Judicial Magistrate, specially em- 
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powered in this behalf, may take cognizance of amy offence upon a report in, 
writing of such facts made by any police officer, and the argument is that 

under this section, a Magistrate can take cognizance of even offences mentioned 

in s. 6 of the Criminal Law Amendment Act, upon a report submitted to him 

by & police officer. If that be so, Mr. Nagrani says that the learned trial Magis. 

trate would be competent to consider and act upon the final report submitted 

to him by the police officer under s. 173 of the Criminal Procedure Code. In 

our view, this argument of Mr. Nagrani is well founded. 


Under s. 193 of the Criminal Procedure Code, except as otherwise expressly 
provided by the Code or by any other law for the time being in force, no Court 
of Session shall take cognizance of any offence as a Court of original jurisdic- 
tion unless the accused has been committed to it by a Magistrate duly empower- 
ed in that behalf. It is true that under s. 8(3) of the Criminal Law Amend- 
ment Act, the Court o$ a Special Judge is deemed to be a Court of Session. 
But under this subs. (3) itself, it is mentioned that it is subject to what is 
provided for in sub-ss. (1) and (2) of s. 8. As already stated, under sub-s. (1) 
of s. 8 of the Criminal Law Amendment Act, a Special Judge is entitled to take 
cognizance of offences covered by s. 6 without there being any committal pro- 
ceedings in the Court of a Magistrate. It seems, therefore, that so far aa the 
Courts of Special Judges are concerned, though they are placed on the same 
footing as the Courts of Session, the procedure prescribed under s. 193 of the 
Criminal Procedure Code is not necessary to be followed in the case of these 
Courts. Under sub-s. (2) of s. 8 of the Criminal Law Amendment Act, a Spe- 
cial Judge is empowered to tender a pardon to a person supposed to have been 
directly or indirectly concerned in, or privy to, an offence, with a view to obtain. 
ing the evidence of such person. This section also makes a distinction between 
a Court of a Special Judge and a Court of Session, because, whilst a Special 
Judge can himself grant pardon under s. 8(2) of the Criminal Law Amend- 
ment Act, under s. 338 of the Criminal Procedure Code the Sessions Court has 
power not only to tender a pardon, but to order the committing Magistrate or 
the District Magistrate to tender a pardon to any person. But, though the 
Court of a Special Judge has itself this power of tendering a pardon conferred 
on it under s. 8(2), in our opinion, that would not affect ihe general provisions 
contained in s. 387 of the Criminal Procedure Code, regarding tender of pardon 
to an accomplice. Prior to 1952, under s. 387(1), there was no provision for 
tender of pardon to an accomplice with regard to offences under ss. 161, 165 
and 165A, Indian Penal Code. By s. 5 of the Criminal Law Amendment Act, 
1952, in the first instance and subsequently by s. 59(a)(#) of the Code of Cri- 
minal Procedure (Amendment) Act, XXVI of 1955, these three sections were 
inserted in s. 387(1) of the Criminal Procedure Code, so that, after this amend- 
ment, under s. 887 of the Criminal Procedure Code any Magistrate of a Firat 
Class, at any stage of the investigation or inquiry into or trial of an offence 
even under these three sections, is empowered to tender a pardon. Under the 
proviso to s. 337(1) as amended in Bombay, when the offence is under enquiry 
or trial, no Magistrate of the First Class shall exercise this power unless he is 
the Magistrate making the inquiry or holding the trial, and when the offence is 
under investigation, a Magistrate can grant pardon only with the sanction of 
the Sessions Judge. (See s. 2 of Bombay Act XXIII of 1951). Under sub- 
s. (2) of s. 887, every person accepting a tender under this section, shall be 
examined as a witness in the Court of a Magistrate taking cognizance of the 
offence and in the subsequent trial, if any, subs. (2A) refers to the 
powers of a Magistrate, before whom the proceedings are pending, to commit 
the accused for trial to the Court of Session, in every case where an accomplice 
has accepted a tender of pardon and has been examined under sub-s. (2), pro- 
vided the Magistrate is satisfied that there are reasonable grounds for believing 
that the accused is guilty of the offence, alleged to have been committed by him. 
Then comes sub-s. (2B). of s. 8387, which was in the first instance inserted by 
.s. 5 of the Criminal Law Amendment Act, 1952, and subsequently by.s, 59(b) 
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of the Code of Criminal Procèdure (Amendment) Act XXVI of 1955, and 
that sub-s. (2B) rons as follows: 


SOB) ink cee ab ahere lke CA G Dc ee else aa 

or section 165A of the Indian Penal Code (Act XLV of 1860) or sub-section (2) of sec- 
tion 5 of the Prevention of Corruption Act, 1947 (II of 1947), and where a person has 
accepted a tender of pardon and has been examined under sub-section (2), then, not- 
withstanding anything contained in sub-section (2A), the Magistrate shall, without mak- 
ing any further inquiry, send the case for trial to the Court of the Special Judge appoint- 
ed under the Criminal Law Amendment Act, 1852 (XLVI of 1952).” 
Now, this sub-section which is newly added can not have reference to pending 
cases only for which provision had been made under s. 10 of the Criminal Law 
Amendment Act, which provided that all cases triable by a Special Judge 
under s. 7 which, immediately before the commencement of the Act, were pend- 
ing before any Magistrate shall, on such commencement, be forwarded for trial 
to the Special Judge having jurisdiction over such cases; so that, under s. 10, 
all cases which were pending before any Magistrate before the commencement 
of the Criminal Law Amendment Act, and which were exclusively triable by 
a Court of a Special Judge, were to be forwarded for trial to such Courts. 
Now, subs. (2B) of s. 387 of the Criminal Procedure Code contemplates that 
in cases where an offence is triable by a Court of a Special Judge, and where 
a pardon has been tendered to an accomplice and he has been examined under 
subs. (2), then, notwithstanding the requirement of sub-s. (2A) to commit the 
accused for trial to the Court of Session, the Magistrate has to send the accused 
for trial to the Court of a Special Judge without making any further inquiry. 
This provision is perfectly consistent with s. 8(1) of the Criminal Law Amend- 
ment Act which, as already stated, enables the Court of a Special Judge to 
take cognizance of an offence without any committal proceedings. But the im- 
portant thing to be noted is that under sub-s. (2B) ot s. 837 a the Criminal 
Procedure Code, a Magistrate has not only the power to tender a pardon to 
an accomplice, but would have the power to examine him under sub-s. (2) even 
in respect of the offences triable exclusively by a Court of a Special Judge. 
This would support the contention of Mr. Nagrani that a Magistrate is not 
deprived of his power to take cognizance of an offence even though it is ex- 
clusively triable by a Court of a Special Judge. 


In the Police Manual, Vol. IO, p. 176, under r. 202, the reports required 
by s. 173 of the Criminal Procedure Code to be submitted on the completion 
of an investigation are classified under two heads: (i) charge sheets which are 
to be in form C.P.C. 20, and (ii) final reports in form C.P.C. 19. Under sub. 

T. (2) of r. 202, the police are directed to send a charge-sheet to the Magistrate 
diei when there is sufficient evidence to justify the sending of the accused 
person to a Magistrate. Rule 203, at p. 178, deals with the submission of final 
reports and provides that when there is no sufficient evidence to justify the 
forwarding of the accused to a Magistrate, the Police Station Officer or the 
investigating officer will release the accused person on bail, if he is in custody, 
and submit a final report to the Magistrate requesting to classify the case and 
issue an appropriate summary of his order. Now, these summaries are of 
three kinds: ‘‘A’’ type of summary would be issued where the Magistrate 
classifies the case as true but undetected, and the Police Manual explains this 
as ‘‘where there is no clue whatsoever about the culprits or property or where 
the accused is known but there is no evidence to justify his being sent up to 
the Magistrate for trial.’ ‘‘B’’ type of summary would be issued where the 
Magistrate classifies the case as maliciously false; and ‘‘C’’ type of summary 
is issued where the case is classified as neither true nor false which is explained 
in the Police Manual, as for example being ‘‘dte to mistake of facts or being 
of a civil ne ” Now, as already stated, under s. 190 of the Criminal Pro- 
cedure Code, a Magistrate specially empowered in this behalf may take cog- 
nizance of. any offence upon a report in writing by any police officer. There 
is no dispute about the learned trial Magistrate in this case having the powers 
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ander s. 190 of the Gemina Procedure Code. If that be so, the PE A AA 
of the report by the police officer in this case to the learned trial Magistrate, 
and his request for the issue of B summary and the order passed granting ‘A’ 
summary could not be said to be without jurisdiction. 


But it is contended by Mr. Gumaste, ledrned Assistant Governnfent Pleader, 
that even assuming that this submission of the final report under s. 178 of the 
Criminal Procedure Code to the learned trial Magistrate was not bad, the 
Magistrate, in fact, took cognizance of the offence in refusing to issue up” 
summary and in issuing ‘‘A’’ summary, and his order, would, therefore, ac- 
cording to Mr. Guante, be illegal under s. 6 of the Prevention of Corruption 
Act, under which no Court car take cognizance of an offence punishable under 
B. 161, 164 or 165, Indian Penal Code, or under sub-s. (2) of s. 5 of the Pre- 
vention of Corruption Act, without obtaining the requisite previous sanction 
of the authorities mentioned in that section. The next question, therefore, is 
whether, in fact, the learned trial Magistrate has taken cognizance of the 
offence mentioned in the report submitted by the police officer. It is true that 
the order passed by the learned trial Magistrate issuing ‘‘A’’ summary, as 
contemplated under the provisions of the Police Manual, is not an administra- 
tive order but a judicial order. See Emperor v. Bajaji Appaji®. But the 
mere fact that in issuing ‘‘A’’ summary he has passed a judicial order would 
not necessarily mean that he has taken cognizance of the offence referred to 
in the report. The police officer prayed for the issue of “B” summary on 
the ground that the complaint was maliciously false. If the learned trial 
Magistrate had, in fact, accepted the request of the police officer and granted 
the ‘‘B’’ summary, it is difficult to appreciate how it could have bean said 
that he had taken cognizance of any offence. Mr. Gumaste has contended, how- 
ever, that even if he had granted the ‘‘B’’ summary, still, it would be taking 
cognizance of the offence mentioned in the report, and he further contends 
that the learned trial Magistrate having given the “A” type of summary, he 
classified the case as true but undetected, and, therefore, he took cognizance 
of the offence which was the subject-matter of an investigation by the police. 
In this connection, Mr. Gumaste, in suport of his argument has referred to two 
cases. In Emperor v. Baburao Tatyarao,? it was held that the expression 
“taking cognizance of an offence’’ in s. 190 of the Criminal Procedure Code 
dealt with a matter of a purely technical nature; and that cognizance was 
usually taken upon complaint when process was issued, but no restricted inter- 
pretation could be given to that expreasion in the consideration of the cha- 
racter of the action of a Magistrate at any particular stage of the proceeding 
before him. It was further held that cognizance was taken by the Magistrate 
in that cage upon issue of process before evidence was recorded. Reliance is 
also placed by Mr. Gumaste on another decision of this Court reported in 
Boywalla v. Sorab Enginser+, in which the facts were that a complaint was 
made to the police regarding an offence under s. 420, Indian Penal Code, on which 
the police started investigation, arrested the accused and released him on bail. 
Subsequently, the police applied to a Magistrate to have the bail enlarged, which 
was done. After further investigation into the matter, a report was sent by 
the police to the Magistrate that no offence was disclosed, whereupon the Magis- 
trate discharged the accused and cancelled his bail bond. Then he in his turn 
filed a complaint against the original complainant for the offence under s. 211, 
Indian Penal Code, and it was nel by this Court that, in doing what he had 
done (im the prior proceedings) the Magistrate had taken cognizance of the 
case under s. 420 of the Indian Penal Code, and that, therefore, under the pro- 
visions of s. 195(b) of the Criminal Procedure Code, 1898, it was that Magis- 
trate alone who could lodge the complaint for an ‘offence punishable under 
s. 211 of the Indian Penal Code. That case, however, can be distinguished on 
its own facts. There, on a complaint, the accused was actually arrested and 
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released on bail, and, subsequently, the police had applied to the Magistrate 
to have the bail enlarged. Upon a further report by the police, the Magistrate 
held that no offence was disclosed and passed an order of discharge, and this 
is what Sir John Beaumont, C.J. observed at pp. 532-588: 


“,..Wherm, in the case of a man who has been arrested and released on bail the 
police officer reports that there appears to be no case, and invites the Magistrate to dis- 
charge the man, the Magistrate is not bound to act upon the police view. He can wn- 
doubtedly say: ‘I will have a further inquiry in this matter. I think the police are wrong 
in suggesting that the accused should be discharged.’ And he may direct further investi- 
gation. On the other hand, I have no doubt that he may say: ‘I have no reason for 
thinking that the report of this police-officer, who is a responsible person, is wrong and 
t he tells me that after investigation he thinks there is no case, I will do as he suggest 
and discharge the accused.’ But in either case the Magistrate is taking cognizance of the 
case. He cannot discharge the accused, or direct a further investigation, unless he first 
takes cognizance.” _ 3 
And Sir John Beaumont expressed the view that in discharging the accused, 
the Magistrate was making an order similar in character to the order which 
he could make under s. 208, Criminal Procedure Code, where he acts on a 
report of the police or an investigation undertaken at his request. 

The Procedure Code has not defined the expression ‘‘take cogni- 
rance”. But it appears clear on decided cases that taking of cognizance is a 
different thing from initiation of proceedings. The Magistrate may apply his 
mind and consider a report submitted to.him by the police officer under s. 178, 
Criminal Procedure Code; but, before it could be said that he has taken cog- 
nizance under s. 190 of the Criminal Procedure Code, it is not sufficient that 
-he should have applied his mind to the report, but he must do something for 
proceeding under the subsequent provisions of the Code, for example, under 


g. 200, under which the istrate has to examine the complainant on taking 
cognizance of an offence. Legal Remembrancer v. Abani Kumar,® it was 
held that: 


“Before tt can be said that any Magistrate has taken cognizance of any offence under 
s. 190(1) (a), he must not only have applied his mind to the contents of the petition, but 
he must have done so for the purpose of proceeding in a particular way ag indicated in 
the subsequent provisions of the Chapter. When the Magistrate applies his mind not 
for the purpose of proceeding under the subsequent sections of the Chapter, but for tak- 
ing action of some other kind, eg., ordering investigation under s. 156(3), or issuing a 
search warrant for the purpose of the investigation, he cannot be said to have taken 
cognizance of the offence.” 
Now, this view of the Calcutta High Court has been approved by the Supreme 
Court in R. B. Chari v. The State of Uttar Pradesh,® where their Lordships 
of the Supreme Court were concerned with a case where the police had applied 
for a warrant of arrest of the accused for an offence punishable under s. 161 or 
165, Indian Penal Code. Under s. 3 of the Prevention of Corruption Act, 1947, 
guch an -offence is a cognizable offence for the purpose of the Criminal Pro: 
cedure Code, subject to the condition that the police officers below the rank 
of officers mentioned in s. 6A cannot investigate without an order of the Magis- 
trate of the First Class, or make an arrest without a warrant, and, it was held 
by the Supreme Court that, when the police applied for a warrant of arrest 
during investigation under s. 3, and the Magistrate issued a warrant, he could 
not be deemed to have taken cognizance of the case under s. 190 of the Criminal 
Procedure Code, and, therefore, the fact that sanction of Government under 
g. 197 of the Code had not been obtained before the warrant was issued would 
not vitiate the trial. That case, therefore, clearly shows that, where a Magis- 
trate applies his mind only for ‘ordering investigation under a. 5A of the Pre- 
vention of Corruption Act, or issuea a warrant on the application by the police 
for thé purpose of investigation, the Magistrate is not.taking cognizance of the 
offence. In our opinion, the present case would fall within the principle laid 
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down in this case. Al that was done by the police officer here was to submit 
a report under s. 173 of the Criminal Procedure Code, and the police wanted 
the Magistrate to issue.a ‘‘B’’ summary, classifying the complaint as mali- 
ciously false. In fact, the officer did not want the Magistrate to take any fur- 
ther action on the report. It was open to the Magistrate to grant that type 
of summary. It was also open to the Magistrate to differ from the view of 
the police, and, in fact, in this case, the trial Magistrate chose to classify the 
case as fit for the issue of “A” summary. But, since no further proceedings 
were intended to be taken, it cannot be said that the learned trial Magistrate in 
issuing ‘‘A’’ summary had taken cognizance of the offence. In these circum- 
stances, the order of the trial Magistrate cannot be challenged on the ground 
that it was bad, as he took cognizance of an offence without any previous sanc- 
tion as contemplated under s. 6 of the Prevention of Corruption Act. 

. Then Mr. Gumaste has contended that the order of the learned trial Ma 

trate is wrong on merits. According to Mr. Gumaste, if the Magistrate, pe 
applying his mind to the report submitted to him, came to the conclusion that 
the allegations were true but the offence was undetected, the latter part of the 
finding would not be correct in the particular circumstances of this case. Now, 
this reference was made by the learned Sessions Judge purely on the pojnt of 
law as to whether the learned trial Magistrate had jurisdiction to consider 
the report submitted to him under s. 173, Criminal Procedure Code. The 
Sessions Court has not given any consideration to the merits of the order of 
the trial Magistrate, which, under the rulings of this Court, is a judicial order. 
We do not, therefore, propose to express any opinion on the merits of the 
order passed by the learned trial Magistrate. 

The result is that we do not accept the reference, but direct that the papers 
should be sent down to the Sessions Court to dispose of the Criminal Revision 
Application on merits. 

Reference rejected. 





APPELLATE CIVIL. 


Before Mr. Justice Shah and Mr. Justice V. S. Desai. 


DATTATRAYA NAGESH DEODHAR v. GANESH RAGHUNATH APTEH.* 
Court-fees Act (VII of 1870), Sec. 7(tv)(f)—Plaintiff valuing suit for accounte—Defendant 
not challenging such valuation in Court of first instance—Whether defendant in filing 
appeal against preliminary decree for accounts can alter valuation made by plaintiff. 


Where the plaintiff has made a valuation of a suit for accounts under a. 7(iv)(f) 
of the Court-fees Act, 1870, and the defendant has not challenged that valuation in 
the Court of first instance, it is not open to the defendant in filing an appeal against 
the preliminary decree for accounts to alter the valuation made by the plaintiff for 
purposes of court-fee. 

Samiya Mavali v. Minammal,’ Srintvasacherlu v. Perindevamma,’ Dhanukodi, In 

re,’ Pochalal v. Umedram’ and Sheoram v. Atmaram,’ agreed with. 

M ershi v. Kaku C. K. Ummar v. C. K. All Ummar’ and Chunni Lal v. Sheo Charan 
Lal, Lalman, dissented from. : 

- Fatrullah Khon v. Mauladad Khan,’ Venkatanandam, In re” and Deo Goa 
“OW, Tricum# Jivan Das", referred to. 


“Decided, October 31, 1958. First Appeal 5 048] Nag. 17. 
No, 492 of 1954, the decision of M. H. O84) 87 Sous LR: 148. 
Shaikh, Second Joint Civil J , Senior 7 ILE 9 Rang. 165. 
i in Suit ae 88 of 1951. 8 (1935) LL.R, 47 AIL 756. 
ae LL.R. 28 Mad. 4 8 tia 81 Bom. L.R. 841, P.O. 


1 
2 (1915) LL.R. 89 Mad. 730. 10 (1982 

_8 [1988] Mad. 698. 11 (1935 
4 toss 80 Bom, L.R. 1284. ` 


LL.R. 56 Mad. 705. 
LL.B. 14 Pat. 658. 





600 THM BOMBAY LAW RAPORTAR. {vou, LXt. 
Tue facts appear in the judgment. . 


U. E. Lalit, for Y. V. Chandrachud, for the appellant. 
B. D. Bal, with C. R. Dalvi, for the respondent. 


Suan J. The plaintiff filed Special Civil Suit No. 188 of 1961 in the Court 
of the 2nd Joint Civil Judge, Senior Division, of Poona, for a declaration that 
the partnership between him and the defendant stands dissolved on July 29, 
1951, or from the date determined by the Court, for an account of the partner- 
ship and for a decree for the amount that may be found due on taking 
such accounts and for costs of the suit. The plamtiff valued the claim at 
Rs. 10,600 for purposes of court-fee and jurisdiction. The defendant denied 
the partnership set up by the plaintiff and denied liability to account. The 
learned trial Judge passed a decree declaring that the business referred to in 
the plaint was carried on by the parties to the suit in partnership and each party 
had a half share in the profit and loss in the business thereof. He declared the 
partnership as dissolved from the date of his order, and appointed a commissioner 
for taking accounts for determining the amount, if any, due to the plaintiff. 
Against that decree this appeal has been preferred by the defendant and the 
defendant has valued the claim for purposes of court-fee and advocate’s fee 
at Ra. 200. The office of the Registrar, when the appeal was filed, raised an 
objection about the adequacy of the court-fee paid on the memorandum of appeal. 
The defendant explained that he was entitled to value the claim, in an appeal 
from a decree for accounts, by virtue of the provision contained in s. 7(w) (f) 
of the Court-fees Act, at any arbitrary figure he chose and he was not bound 
in appeal by the valuation made by the plaintiff. The office of the Registrar 
accepted the contention raised by the defendant and registered the appeal. At 
the hearing of the appeal an objection has been raised about the valuation of 
the appeal for purposes of court-fee. 


Admittedly, in the trial Court the plaintiff had valued the claim at a consoli- 
dated amount of Rs. 10,500 for a declaration and for dissolution of the partner- 
ship and for accounts. The reliefs for declaration and for dissolution were 
however purely incidental to the claim for accounts. Section 7(w)(f/) of the 
Court-fees Act, in so far as it is material, provides: 

“The amount of fee payable under this Act in the suits next hereinafter mentioned 
shall be computed as follows: 

(to) In sutte—... 

(f) for accounte—according to the amount at which the relief sought is valued In 
the plaint or memorandum of appeal, and in all such sutts, the plaintiff shall state the 
amount at which he values the relief sought.” 

The plaintiff, as we have already stated, valued the claim, at Rs. 10,500. By 
g. 8 of the Suits Valuation Act, this valuation became determinative of the juris- 
diction of the Court to entertain the suit. In the trial Court the defendant 
did not contend that the valuation made by the plaintiff was arbitrary, and de- 
fended the suit on the merits. By the decree it was declared that there was, 
in fact, a partnership and an account of the partnership was directed. In this 
appeal the defendant seeks to value the claim for court-fee at Rs. 200. The ques- 
tion which then falls to be determined is whether when the plaintiff has made 
a valuation of a suit for accounts and the defendant has not challenged that 
valuation in the Court of first instance, it is open to the defendant in fling an 
appeal to alter that valuation? In suits governed by s. 7(#v)(f) of the Court- 
fees Act, the plaintiff has to value the relief claimed by him. That value placed 
by the plaintiff for purposes of court-fee in suits for accounts becomes deter- 
minative of the jurisdiction of the Court. There is no express provision in 
the Court-fees Act which justifies the defendant in altering the valuation made 
by the plaintiff which is determinative of the value of the subject-matter of 
the suit for purposes of court-fee. But it is urged by Mr. Lalit, who appears 
on behalf of the defendant, that when the plaintiff is given under the provi- 
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sions of the Court-fees Act an option to value the subject-matter of the suit 
for accounts, the exercise of that option enures only during the suit and after 
a decree is passed by the Court which tries the suit it is open to the defendant 
to alter the valuation and value the subject-matter at any amount which in 
his view is the true value. Mr. Lalit contends that to hold otherwise would 
enable the plaintiff in a possible case to make an arbitrary and exaggerated 
valuation of the subject-matter and hold the defendant bound by that valuation 
in the subsequent proceeding, in the court of appeal. This, Mr. Lalit con- 
tends, may work injustice by compelling the defendant to pay an excessive 
court-fee on a claim which is exaggerated. 

We are unable to accept the contention raised by Mr. Lalit. If the sub- 
ject-matter of any suit has been wrongly yalued by the plaintiff, it is open to 
the defendant to apply to the Court to correct that valuation. If, however, 
the defendant does not raise a contention in the trial Court that the valuation 
made by the plaintiff is exaggerated and. chooses to join issue on the merits of 
the case, it will not, in our judgment, be open to him-after a decres is passed 
against him to contend that the valuation made by the plaintiff was exaggera- 
ted. In any event, in our judgment, once the valuation of the subject-matter 
is fixed by the plaintiff by valuing the claim for purposes of court-fee in the 
manner permitted to him by the Legislature, that valuation of the subject- 
matter must, in the absence of any provision justifying a departure, enure for 
the entire proceeding in the suit, and if the defendant desires to challenge the 
whole decree passed by the trial Court, the defendant must accept that valu- 
ation. 

The view we have expreased has been taken by a majority of the High Courts 
in India. According to the High Court of Madras, in a suit for accounts 
of a partnership the valuation made by the plaintiff is binding upon the 
defendant when the defendant appeals against the whole decree passed 
by the Court of first instance directing an account to be taken (see Samiya 
Mavali v. Minammal,’ Srintvasacharlu v. Perindevamma,? and Dhanukods In 
re8). The view taken by the Madras High Court has also bean approved by 
this Court in Pochalal v. Umedram*. In that case Mr.‘Justice Fawcett and Mr. 
Justice Baker following the decision in Srinwasacharlu’s case held that the de- 
fendant in an appeal against a preliminary decree for account, was not, having 
denied liability to account, competent to alter the valuation of the subject- 
matter made by the plaintiff. With this view Mr. Justice Mirza did not agree. 

The same view was also taken by the Nagpur High Court in Sheoram v. 
Atmaram®. Mr. Lalit contends that the view taken by the Madras High Court 
and followed by this Court and the Nagpur High Court is inconsistent with 
the decision of their Lordships of the Privy Council in Fateulahk Khan v. 
Mauladad Khan®. That was a case in which the plaintiff claiming a decree for 
accounts of a partnership between him and the defendant valued the claim in the 
Court of first instance at Rs. 3,000 and paid court-fee on that valuation. The 
defendant denied liability and claimed that at the foot of the account he was 
entitled to recover a sum exceeding Rs. 29,000 from the plaintiff and he coun- 
ter-claimed that amount. The Court of first instance passed a decree against 
the plaintiffs for Rs. 19,991. In filing the appeal to the Court of the Judicial 
Commissioner, the plaintiffs valued the claim for court-fee at Ra. 19,991 at 
the same time explaining that the claim was for reversal of the decree against 
them and for a decree in their favour for the amount claimed. The Judicial 
Commissioner set aside the decree and remanded the case observing that the 
plaintiffs having failed to pay court-fee on their original claim of Ra. 3,000 
were, if they succeeded in the suit on remand, entitled to have the decree in 
favour of the defendant vacated but not a decree in their favour on their in- 
itial claim. „Their Lordships of the Privy Council disagreed with this view 
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and held that the court-fee paid on a valuation of Re. 19,991 sufficiently cover- 
ed the appeal as a whole including the claim of the defendants on the one hand, 
and the smaller claim of the plaintiffs on the other. We are unable to appre- 
ciate how this decision has any bearing on the question whether the defendant 
in an appeal against a preliminary decree for an account against him is entitled 
to alter the valuation initially made by the plaintiff in the suit. This ques- 
tion did not fall to be determined before their Lordships of the Privy Council. 
Mr. Lalit also contended that in a subsequent judgment of this Court a view 
different from the one which was expressed in Pochalal’s case has been express- 
ed; and Mr. Lalit placed reliance on Versht v. Kaku.’ That was a case which 
was decided by Mr. Justice Murphy and Mr. Justice Sen. It does not appear 
that Mr. Justice Murphy dealt with the question of court-fee. Mr. Justice 
Ben alone dealt with the question of court-fee payable on the memorandum 
of appeal. In that case the subject-matter of the suit was valued in the trial 
Court by the plaintiff at Re. 5,450 and a decree was passed in favour of the 
plaintiff. The defendant appealed to the High Court and valued the claim 
at Rs. 200 and counsel for the plaintiffs raised an objection to the maintaina- 
bility of the appeal without payment of court-fee on a valuation of Rs. 6,450. 
Mr. Justice Sen relying upon the observations of their Lordships of the Privy 
Council in Fat Khan v. Mauladad Khan and following the judgment of 
the Madras High Court Venkatanandam, In re® held that the decision in Po- 
chalal v. Umedram must be held to be over-ruled by the Privy Council. We 
may observe that the decision in Venkatanandam In re has been over-ruled by 
the subsequent judgment of the same High Court, in Dhanukods In re to 
which we have already referred, and the observation of the Privy Council in 
Foateullah Khan’s case have no bearing on the question which falls to be decided 
before us. We, therefore, with respect, cannot agree with the view taken by 
Mr. Justice Sen in Vershi v. Kaku. 

Our attention was also invited to a judgment of the Patna High Court in 
Deojt Goa v. Tricumst Jiwan Das®. In our view that case does not support 
the contention raised by Mr. Lalit but goes against his contention. The majority 
view of the full bench was that in a case falling under s. 7(iv) (f) of the Court. 
fees Act, the defendant preferring an appeal from the preliminary decree should 
not be permitted to value his appeal at anything less than the valuation in the 

laint (provided of course that he is appealing from the whole decree), un- 
fesa he can demonstrate that there is a valid ground for holding that the plaint 
was deliberately overvalued. 

It is true that the Rangoon High Court in C. K. Ummar v. C. K. Ali Um- 
mar'° and the Allahabad High Oourt in Chunns Lal v. Sheo Charan Lal, Lal- 
man!! appear to have. taken the view that the defendant is not bound by the 
yetnation made by the plaintiff in a suit for accounts when he appeals against 

preliminary decree passed against him, and he is at liberty to value the ap- 
neal for court-fee, at an amount which may seem to him to be appro- 
ximately correct. We have carefully considered the grounds which appealed 
to the Court in Chunns Lal v. Skso Charan Lal, Lalman, and C. K. Ummar v. 
C. K. Alt Ummar, and we are of the view that having regard to the phraseology 
used in s. 7(iv) (f) of the Court-fees Act, the privilege of fixing the value of the 
subject-matter of a suit for accounts is with the plaintiff and it is not open to 
the defendant in an appeal against the preliminary decree for accounts to alter 
the valuation made by the plaintiff of the subject-matter for purposes of court- 
fee. On that view, we must hold that the defendant has not paid adequate court- 
fee on the memorandum of appeal. 

We adjourn the hearing for one month and call upon the defendant to pay 
the court-fee o parakie by him on the memorandum of appeal. 


Order accordingly. 
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Present: The How'ble Mr: Harilal J. Kania, Chief Justice, Mr. Justice Mehr Chand 
Mahajan and Mr. Justice Chandrasekhara Alyar. 


GEOFFREY MANNERS & CO. LTD. v. THE STATE OF BOMBAY.* 

Indian Penal Code (Act. XLV of 1860), Secs. 486, 487, 482—Person accused of affixing 
counterfeit mark—Whether such person can be held guilty of offences under ss. 486, 
487 and 482 where existence of genuine mark or goods of true nature not proved. 


Bections 482, 486 and 487 of the Indian Penal Code, 1860; require that before a 
person can be held guilty of affixing a counterfeit mark or to have affixed a false 
mark on a receptacle containing goods of a “quality or nature different from the 
real nature,” there must be proof of the existence of some genuine mark or goods 
of the true nature. 


Tor facts appear at 58 Bombay Law Reporter 112. 


E. C. Ormond, with H. J. Umrigar, for the appellants. 
C. E. Daphtary, Advocate General of Bombay, with G. N. Joshi, for the 
respondent. 


Kania C.J. This is an appeal from a judgment and order of the High Court 
at Bombay convicting the appellants under s. 6 of the Indian Merchandise 
Marks Act (hereafter referred to as the Act) and s. 486 of the Indian Penal 
Code, in respect of a toilet preparation described as ‘‘Anne French, cleansing 
milk’’ with a label affixed thereon. The relevant facts are these. The first ap- 
pellant company is a private limited company, having its registered office in 
Bombay. Appellants Nos. 2 and 3 are the directors of the company. They 
were original accused Nos. 1, 2 and 5. On June 7, 1949, Dr. Dhume, Deputy 
Director of Industries, Department of Industries; Bombay, fled a complaint 
against the three appellants and two other directors of the first appellant com- 
pany alleging that amongst the articles manufactured in Bombay by the accu- 

sed was a facial cream called Anne French Cleansing Milk which was sold by 
the accused in bottles with a label on which was printed: 

‘Anne French 
Cleansing Milk 
4, Old Bond St. London WL” 
The label nowhere stated that the preparation contained in the bottle was pro- 
duced in India. It was contended that on the contrary the whole get-up and 
descriptive words on the label were fraudulently intended and calculated to 
suggest that the bottle contained a preparation manufactured in England. 
The accused were selling the said preparation with the‘ above described label 
through various stores, inter alia, in Bombay. One of-the bottles sold by a 
retail dealer was purchased by Dr. Dhume on May 30, 1949, with the said label 
and description. The complainant, therefore, charged the accused with apply- 
ing false trade description to the goods, e.g. "Anne French Cleansing Milk, by 
affixing on the bottle containing their said preparation a label with the des- 
cription fraudulently intended and calculated to convey that the said prepara- 
tion was made in London whereas in fact it was manufactured in India and 
further selling the said goods with the aforesaid false trade description. A 
process was issued against all the accused and on November 4, 1949, the Magis- 
trate framed the charge. Dr. Dhume, the shop-keeper T whom he had pur- 
chased the bottle and a Drug Inspector gave evidence.- The Magistrate, on a 
consideration of the evidence, acquitted all the accused. The State of Bombay 
filed an appeal and the High Court reversed the acquittal and by their judg- 
ment dated September 13, 1950, convicted the three appellants under ss. 6 and 
7 of the Act and also under ss. 482, 486 and 487 of the Indian Pénal Code. The 
High Court passed the sentence of one month’s rigorous imprisonment on accused 
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Nos. 2 and 5 (appellants Nos. 2 and 3) and a fine of Rs. 200 under s. 6 of the Act 
and a sentence of three months’ rigorous imprisonment and a fine of Ra. 1,000 
under s. 486 of the Indian Penal Code. They did not pass any separate sentences 
under s. 7 of the Act or ss. 482 and 487 of the Penal Code in view of s. 71 
of the Code. The substantive sentences were directed to run concurrently and 
substantive sentences were passed in default of payment of fine. As regards 
the company, a fine of Rs. 200 under s. 6 of the Act and Ra. 1,000 under s. 486 
- of the Indian Penal Code was imposed. The appeals against accused Nos. 3 
and 4 were kept pending. Under the powers reserved to it under s. 14 of the 
Act the Court further ordered the three accused against whom it passed the 
sentence to pay the costa of the proceedings. The eae directed warrants to 
issue in pursuance of their judgment. In terms of that order, the writs were 
issued on the same day. When the transcript of the oral judgment was seen, 
counsel for the accused and also for the State saw the learned senior Judge in 
his chambers and desired that if the judgment was not signed they would like 
the matter to be mentioned in Court so far as the liability of the directors, viz. 
appellants Nos. 2 and 8, was concerned. The Judge doubted the jurisdiction of 
the Court to make any alteration or review of its judgment after it was pro- 
nounced in a criminal case on the Appellate Side of the High Court but allow- 
ed the matter to be argued on October 18, 1950. The Court held’ that it had 
no power to alter or review its judgment. The Court, however, granted a 
certificate that it was a fit case for appeal to the Supreme Court. The appel- 
lants have thereupon come in appeal. 

The sections under which appellants Nos. 2 and 3 stood their trial all re- 
quired a guilty intention on their part. Apart from the fact that appellants 
Nos. 2 and 8 were directors of the first appellant company there was no evi- 
dence on record to prove their guilty intention. In the judgment delivered by 
the Court on October 18, 1960, this point was noticed and the Court observed: 

“Therefore on the record as it stood, we would probably not have confirmed the 

order of acquittal but having set it aside we might elther have remanded the case for 
fresh trial or we might ourselves have asked for fresh evidence to be recorded and 
certified to us.” 
The observations from the High Court judgment, quoted above, indicate that if 
the High Court had the power to review it would not have convicted appellants 
Nos. 2 and 3 as it had done in its first judgment. The further observations that 
the Court would have either remanded the matter for fresh trial or directed 
that additional evidence may be recorded and sent to the High Court over- 
look the fact that the prosecution had full opportunity to lead evidence before 
the Magistrate and no question of taking additional evidence to supplement 
the lacuna in the evidence already led could be deemed to arise. If the prose- 
cution had omitted to prove the guilty intention of the two directors, as re- 
quired by the sections under which they were charged, it will not be proper 
to allow them to supplement the evidence at a later stage about twenty months 
after the prosecution had started. In view of this state of the record, the 
Advocate-General of Bombay quite properly could not sustain the judgment of 
the High Court against them on the evidence recorded by the trial Court. The 
result is that the conviction of appellants Nos. 2 and 8 must be quashed and 
the sentences passed against them must be set aside. The order of costs made 
against them must also be revoked. 

As regards the first appellant company, the position is this. It is not dis- 
puted that the company had manufactured in India the ‘‘cleansing milk”? and 
had sold the same in bottles with the label in question. Sections 6 and 7 of the 
Act run as follows :— 

Section 6. “If a person applies a false trade description to goods, he shall, subject 
to the provisions of this Act, and unless he proves that he acted without intent to 
defraud, be punished with imprisonment for a term which may extend to three months or 
‘with fine which may extend to two hundred rupees, and in the case of a second or subse- 
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factured in England. It was suggested that a trade mark may contain the 
name of a town or country, and a trade mark may be the trade mark of a 
manufacturer or of a dealer. It-was, therefore, argued that the fact of an 
address being printed on a label does not amount to a description of the place 
in which the goods were made or produced. In our opinion, the question whe- 
ther the description does or does not mean a statement of that kind is a ques- 
tion of fact depending on what is exactly stated in the document in question, 
the manner in which it is stated and also the goods in relation to which it has 
been stated. On such questions another judicial decision is hardly an autho- 
rity as it is almost impossible to have the same facts in two cases. When evi- 
dence was given before the Magistrate no alternate suggestion was put forth 
on behalf of the accused and it was not suggested that any other construction 
was proper or even plausible. The contention that the address may be a part 
of the trade mark of the producer or a dealer depends on the facts proved in 
each cage and in the absence of any evidence on record we are unable to take 
into consideration hypothetical questions which may arise on different facts. 
In our opinion, the High Court was right in its conclusion that the description 
“4 Old Bond St. London W1’’ printed on the label with the various things 
printed thereon when considered along with the fact that this is a toilet pre- 
paration, indirectly means a description as to the place and country in which 
the goods were made or produced. Unless, therefore, the first defendant com- 
pany proved facts sufficient to bring its defence within one of the exceptions, 
it is guilty of an offence under s. 6 of the Act. 


It was faintly suggested that there was no evidence about the company ‘‘ap- 
plying’’ the false trade description to goods. This was based on the absence 
of affirmative evidence led by the Crown to prove that it was the company 
which had glued the labels on the bottles. In our opinion it is not necessary 
even in a criminal case to prove that fact by positive affirmative evidence alone. 
This fact like others can equally be proved by circumstantial evidence. The 
company has admitted that the goods contained in the bottle have been pre- 
pared by it and that it is selling the goods with the labels in question which 
were printed in India. The contention that the fact of gluing the labels on 
the bottles is not proved under the circumstances, in our opinion, has no sub- 
tance. A limited company has no arms to apply the glue to the labels; it 
must work through some agent and representative. Therefore, the work of 
gluing the labels on the bottles may be done by a contractor or a clerk or a peon 
or workmen of the company or its contractors under the directions of the 
company. In our opinion, the requirements of the section, on the evidence on 
record, are fully complied with. In our opinion, therefore, the conviction of 
appellant No. 1 under s. 6 of the Act is correct. We see no reason to differ 
from that conclusion or to disturb in any way the order of fine based on that 
conviction. ; ; 

In our opinion the sentence passed under s. 486 of the Indian Penal Code is 
not justified on the facts. The different sections of the Penal Code under 
which the High Court convicted the accused require one important factor. To 
hold any of the accused guilty of affixing a counterfeit mark or to have affixed 
a false mark on a receptacle containing goods of a ‘‘quality or nature differ- 
ent from the real nature’’, there must be proof of the existence of some genuine 
mark or goods of the true nature, because without such proof the requirements 
of the sections are not complied with. The evidence on record does not show 
the existence of any such genuine mark or different true article. We, there- 
fore, think that the High Court erred in convicting the accused under the differ- 
ent sections of the Penal Code or s. 7 of the Act. We, therefore, set aside the 
conviction and sentence passed on appellant No. 1 in respect of all charges 
except s. 6 of the Act. Having regard to all the circumstances of the case, in 
our opinion, this is not a fit case in which the accused should be ordered to pay 
the costs of the prosecution and that order of the High Court is, therefore, also 
set aside. TE ; 

Order accordingly. 
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quent conviction with imprisonment which -may extend to one year, or with fme, or 
with both. 

. Section 7. “If a person sella or exposes or has in possession for sale or any purpose 
of trade or manufacture, any goods or things to which a false trade description is applied 

(a) that, having taken all reasonable precautions against committing an offence 
against this section, he had at the ttme of the commission af the alleged offence no reason 
to suspect the genuineness of the trade description,...and 

(b) that, on demand made by or on behalf of the prosecutor, he gave all the informa- 
ton in his power with respect to the persons from whom he obtained such goods or 
things; or 

(c) that otherwise he had acted innocently, 
be punished with imprisonment for a term which may extend to three months or with 
fme which may extend to two hundred rupees, and in case of a second or subsequent 
conviction with imprisonment which may extend to one year, or with fine, or with both.” 

Section 486 of the Indian Penal Code, under which the appellant company 
was convicted and fined, runs as follows :— 

“Whoever sells, or exposes, or has in posession for sale or any purpose of trade or 
manufacture, any goods or things with a counterfeit trade mark or property mark affix- 
ed to or impressed upon the same or to or upon any case, package or other receptacle 
in which such goods are contained, shall, unless he proves— 

(a) that, having taken all reasonable precautions against committing an offence 
against this section, he had at the time of the commission of the alleged offence no 
reason to suspect the genuineness of the mark, and 

(b) that, on demand made by or on behalf of the prosecutor, he gave all the in- 
formation in his power with respect to the persons from whom he obtained such goods 
or things, or 

(c) that otherwise he had acted innocently, 

.be punished with imprisonment of elther description for a "term which may extend to 
one year, or with fine, or with both.” 

It is clear that to sustain a conviction under 8. 6 of the Act it is necessary to 
prove that there was a ‘‘false trade description’’. That expression is defined 
in s. 2(3) as follows :— 

“false trade description’ means a trade description which is untrue in a material 
respect as regards the goods to which it is applied, and includes every alteration of a” 
trade description, whether by way of addition, effacement or otherwise, where that 
alteration makes the description untrue in a material respect, and the fact that a 
trade deecription is a trade mark or part of a trade mark shall not prevent such trade 
deacription from being a false trade description within the meaning of this Act.” 

The expression ‘trade description’ is defined in s. 2(2)(b), the relevant part of 
which runs as follows :— 

“ trade description’ means any description, statement or other indication, direct or 
indirect—.. 

(b) as to the place or country in which, or the time at which any goods were made 
or produced”, 

On behalf of the Government it is contended that in the absence of any 
explanation, the statement ‘‘4 Old Bond St. London W1’’ considered in the 
position in which it has been printed on the label directly, and in any event 
indirectly, makes it a description as to the place or country in which the goods 
were made or produced, and as the goods contained in the bottles were admitted- 
ly produced in India, that trade description is untrue in a material respect as 
regards the goods. The Government, therefore, contend that they have estab- 
lished that the company had applied a false trade description to the goods. 
The burden of proving the exception in s. 6 is on the company and no attempt 
has bean made to prove it. It was, therefore, contended that the conviction of 
the company is correct and must be sustained. 

On behalf of the company it was firstly argued that the description on the 
label does not necessarily convey that the contents of the bottles were manu- 
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Before Mr. Justice Vyas and Mr. Justice Tambe. 


SARASWATI PRINTING PRESS v. THE COMMISSIONER OF 
BALES-TAX, EASTERN DIVISION, NAGPUR.* 

Hyderabad General Sales Tax Act, 1950, Sec. 2(m), Erpin. I(i)—Hyderabad Gene- 
ral Sales Tax Rules, 1950, r. 5(8)—Constitution of India, Seventh Sch. List II, item 54 
—Whether s. 2(m), Expin. I(1)(iv) ultra vires Legislature—Rule 5(3) whether ultra 
vires Constitutlon—Printing press purchasing stationery and doing printing work upon 
it and supplying for price printed stationery to its constituente—Whether such transac- 
tion amounts to sale or works contract. ; 


Section 2(m), Explanation I, cl. (4) of the Hyderabad General Sales Tax Act, 1950, 
and r. 5(8) of the Hyderabad General Sales Tax Rules, 1950, are not hit by item 
No. 54 of List I in the Seventh Schedule to the Constitution of India, and are not, 
therefore, ultra vires the legislative competence of the Legislature of the former State 
of Hyderabad. 

Rule 5(3) of the Hyderabad General Sales Tax Rules, 1950, is ultra vires the Consti- 
tution of India as it is arbitrary and not based upon any rational basis. 

Where a printing press iteelf purchases stationery and dose printing work upon it 
and supplies the product to its constituents for a price, the transaction of the presa 
with its constituents amounts to a sale of a commercial commodity viz. the printed 
stationery. 

Kanpur Journals Ltd. v. Commr. of Sales Tax, U.P! and Jubilee Engineering Co. 
v. S. T. Officer,’ referred to. 


Tre facta appear in the judgment. 


H. G. Vaishnav and K. B. Deshpande, for the petitioner. 
R. J. Joshi, instructed by Little and Co., for the opponents. 


Vyas J. This is an application under art. 226 of the Constitution of India 
by the petitioner press, Messrs. Saraswati Printing Press, wherein the peti- 
tioner has prayed for the setting aside of the order dated September 7, 1956, 
of the Hyderabad Sales Tax Tribunal, by which order the Tribunal confirmed 
the order dated July 22, 1955, passed by the Deputy Commissioner, Sales Tax, 
Hyderabad. 

The circumstances which have given rise to this application may be briefly 
stated. The Marathawada Prakashan Limited, a publie limited company, 
which was registered under the Hyderabad Companies Act, was running a 
printing press known by the name of the Saraswati Printing Press. This 
press is situated in Aurangabad. The above-mentioned public limited company 
sold this press to Messrs. Parmanand Bapuji Muley on March 1, 1954. The 
petitioner press contends that it accepts contracts for printing works and for 
the supply of printed goods. On March 10, 1955, the Sales Tax Authority 
under the Hyderabad General Sales Tax Act took accounts of the petitioner 
press for the years 1950-51, 1951-52, 1962-53 and 1953-54. The Authority 
found that for the years 1950-51 and 1952-58, the turnover of the preas was not 
of such an amount as to make it chargeable to sales tax. However, the Autho- 
rity found that the turnover of the press for the years 1951-52 and 1953-54 was 
chargeable to sales tax. Accordingly, the Authority made an assessment order 
on March 81, 1955, charging the petitioner press to sales tax for its turnover 
for the years 1951-52 and 1953-54. The assessment order was communicated 
on the same day (March 31, 1955) to the petitioner press. The petitioner 
press appealed from that order to the Deputy Commissioner, Sales Tax. The 
Deputy Commissioner modified the order of the Authority. The Deputy Com- 
missioner treated the printing work done by the petitioner preas as works 


* Decided, July 30,1958. Special Civil Appli- 1 (1958)€7 S.T.O. 661. 
cation No. 861 of 1958. 9 [1956] A.LR. Hyd. 79. 
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contract under the Act and allowed a reduction of 80 per cent. on the total 
turnover on the ground that the said 30 per cent. represented the cost of labour 
involved in the printing work. Due to this reduction of 30 per cent., the 
turnover for the year 1953-54 went down so low that it did not become charge- 
able. After the reduction of 30 per cent., the turnover for the year 1951-52 
only remained chargeable to sales tax. From this order made in appeal by 
the Deputy Commissioner, Sales Tax, the petitioner preas made a second 
appeal to the Sales Tax Tribunal of the Hyderabad State. The Sales Tax 
Tribunal rejected the petitioner’s appeal on September 1, 1956. It is these 
orders of the Sales Tax Tribunal and the Deputy Commissioner, Sales Tax, made 
by them on September 9, 1956, and July 22, 1955, respectively, that are sought 
to be quashed by the petitioner in this application. 

Now, the learned advocate Mr. Deshpande appearing for the petitioner prees 
has raised the following contentions before us: 

(1) Section 2, cl. (m), Explanation I, cl. (4), of the Hyderabad General 
Bales Tax Act, 1950, and r. 5, sub-r. (3), of the Hyderabad General Sales Tax 
Rules framed under the Act were ultra vires the legislative competence of the 
Legislature of the former State of Hyderabad. 

(2) The provisions of r. 5, sub-r. (3), of the Hyderabad General Sales Tax 
Rules are wira vires the Constitution, in that they are arbitrary and not based 
upon any rational basis. 

(3) Even if the Court holds that s. 2, cl. (m), Explanation I, eL (4), of the 
Hyderabad General Sales Tax Act, 1960, and r. 5, sub-r. (3) of the Hyderabad 
General Sales Tax Rules, 1950, were inira vires the legislative competence of the 
Hyderabad State Legislature and the Constitution respectively, even so the 
petitioner’s case would be covered by cl. (iv) of Explanation I to 8. 2, cl. (m) 
of the Act, and 

(4) The supply of the printed material to the customers by the petitioner 
press would not amount to a sale of goods and, therefore, the turnover which 
would result from the said supply would not be chargeable to sales tax. 

Now, so far as the first point out of the points raised by Mr. Deshpande is 
concerned, Mr. Deshpande’s contention is that the provisions of s. 2, cl. (m), 
Explanation I, cl. ($), of the Hyderabad General Sales Tax Act and r. 5, 
sub-r. (3), of the Hyderabad General Sales Tax Rules were stra vires the 
legislative competence of the State Legisla in so far as they were hit by 
. item No. 54 of List IT mentioned in the VIIth Schedule to the Constitution. 
Section 2, cl. (m) of the Act provides that ‘‘turnover’’ means the aggregate 
amount for which goods are either bought by or sold by a dealer, whether for 
cash or for deferred payment or other valuable consideration. Explanation I, 
cl. (4) at the foot of s. 2, cL (m) provides: 

“Subject to such conditions and restrictions, if any, as may be prescribed in this be- 
half, the amount for which goods are sold shall, in relation to a works contract, be 
deemed to be the amount payable to the dealer for carrying out such contract, less such 
portion as may be prescribed of such amount representing the usual proportion of the 
cost of labour to the cost of materials used in carrying out such contract.” 

Rule 5, sub-r. (3) of the Hyderabad General Sales Tax Rules, 1950, provides: 

“For the purpose of sub-rule (1) the amount for which goods are sold by a dealer 
shall in relation to works contract be deemed to be the amount payable to the deeler 
for carrying out such contract less a sum not exceeding such percentage of the amount 
payable as may be fixed by the Commissioner from time to time for different areas re- 
presenting the usual proportion in such areas, of the cost of labour to the cost of mate- 
rials used in carrying out such contract, subject to the following maximum percentages: 

(a) im the case of an electrical contract...20 per cent; 

(b) in the case of a structural contract...30 per cent; 

(c) im the case of a sanitary contract. ..38-1/3 per cent; 

(d) in the case of other contracts...50 per cent.” 

Since there is a reference to sub-r. (1) in sub-r. (3), it would be convenient to 
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well in this tontext, Sub-rale (1) 


get out the provisions of sub-r. (1) of r. 5 
provides: a z ` : 
“Save as provided in sub-rule (2), the turnover of a dealer fot the purpose of these 
rules shall be the amount for which goods are sold by the dealer.” 
Now, as I have stated above, the contention of Mr. Deshpande for the petitioner 
press is that the aforesaid provision of s. 2, cl. (m), Explanation I, cL (4), of the 
Act and the provisions of r. 5, sub-r. (3) of the Rules are in violation of the 
Constitution of India, in that they are hit by item No. 54, List I, mentioned in 
Schedule VTI to the Constitution. Now, if we turn to item No. 54, it relates 
to “taxea on the sale or purchase of ds other than newspapers, subject to 
the provisions of entry 92-A of List I.’’. Mr. Deshpande’s contention is that 
the transactions of the petitioner press with ita constituents are not sales so as 
to fall within the ambit of item No. 54 mentioned in List II of the VIIth Schedule 
to the Constitution. It is Mr. Deshpande’s contention that the dealings done 
by the petitioner press are contracts for services, in other words works con- 
tracts and, says Mr. Deshpande, the charges levied by the petitioner press from 
its constituents are in respect of the services rendered by the preas to the con- 
stituents. In these circumstances, Mr. Deshpande says that the transactions 
of the petitioner press would not amount to sales within the meaning of entry 


No. 54. We have considered this contention of Mr. Deshpande, but we are un- . 


able to see force in it. There is no doubt that the essential character of the 
work done by the petitioner pres is the supply of stationery. It is no doubt 
true that upon the stationery supplied by the prees to its constituents, a certain 
amount of printing work is done by the press. But that is not the essential 
character of the business done by the press. It cannot be disputed that the 
Petitioner press brings into existence printed stationery according to the 
orders of the individual customers, and when the prees brings into exist- 
ance such stationery, it produces a commercial commodity which is capable 
of being sold or supplied. Therefore, when the press sells printed mate- 
rial to its constituents, it sells goods to the constituents upon which sales tax 
is leviable. The learned advocate Mr. Deshpande also fairly concedes that when 
the printed material is sold by the press to its costomers, there is a sale of 
finished goods to the customers. What Mr. Deshpande centends for, however, 
is that the essence of the work done by the press is not production of finished 
gooda, but the printing work. It is in this manner that Mr. Despande contends 
that the transactions done by the petitioner press with its constituents are in 
the nature of works contracts. Now, the nature of a contract must be detar- 
mined by the substance of the contract. As the learned Judges of the Allaha- 
bad High Court pointed out in Kanpur Journals Lid. v. Commr. of Sales Taz, 
UP.’ (p. 664): 

“|. .We think it now to be established that in order to determine the nature of a 
contract the Court has to look at its substance. If the substance of the contract is the 
production of something to be sold to the customer,—such as a sult of clothes—then 
that is a sale of goods. If, on the other hand, the substance of the contract is that skill 
and labour have to be exercised for the production of the article, and that it is only 


ancillary to that that there will pass to the customer some materials in addition to the ' 


skill iInvolved—as in the case of an of] painting—the contract will be one of work.” 
In our opinion, there can be no doubt that the substance of the transactions 
which the petitioner preas enters into with its constituents is the production of 
something to be sold to the constituents. It is no doubt true that a certain 
amount of printing work which requires skill and labour is done on the statio- 
nery. But unless there is the base of the stationery itself, there would be 
nothing upon which the skill of the petitioner prees could be used. It would 
have been a different matter if the stationery were to be supplied by the con- 
stituents to the press. But that is not the case here. It is & conceded position 
. that the petitioner preas itself purchases stationery; and having purchased the 
stationery, it does printing work upon it. In these circumstances, the essential 
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fhe, petitioner "press is the-supply of the 
statiohery ‘itself to/the “constituents the printing work done upon that 
stationery. It would not matter where the press would-purchase the stationery 
‘from. So far as the relations of the press with its constituents are concerned, 
the constituents purchase the stationery itself together with the printing mate- 
-rial upon it from the press. Therefore, we have, no doubt that this is a case in 
“which a commercial commodity, which is a finished produet, viz. the printed 
: stationery etc. is sold by the press to ita constituents. 


: “Mr. Deshpande has invited our attention to a decision of fig Hyderabad High 
Court in Jubilee Engineering Co. v. 8. T. Officer®. In this case; and be it noted 
` that it was a case of a building contract, it was observed by.the Court, agreeing 
with the view of the Madras High Court, that the power of the provincial Legis- 
_Jature to- levy a tax-on sale of goods was- confined and restricted only to the 

transaction of sale as understood by the Parliament of the United Kingdom in 
_ the law relating to the sale of goods, and any attempt of the Legislature to tax 
under the guise or under the pretence of such a power transactions which were 
“wholly outside would be wira vires and must be declared invalid. Now, it is 

to be remembered that a building contract is one entire indivisible contract and 
in such a contract there is no sale of goods. One fundamental difference bet- 
ween a building contract and the work done by the petitioner press is that in 

a building contract, the various materials which are used in the process of con- 

structing a building loge their original character, viz. the character of moveable 
_ property and get. converted into parts of immoveable property by being fixed 
‘to a building. It is this important, aspect of a building contract which dis- 
. tinguishes it from the work done by the. petitioner press. As I have mentioned 
_ above, the press purchases stationery and brings into existence a finished pro- 
_ duct, vis. the -printed material and, therefore, when it supplies that product 

to its constituents, it sells it to the constituents. We are, therefore, unable. to 
_.accept the- contention. of Mr.-Deshpande that the provisions of s.-2, cl. (m), Ex- 

planation 1, cL (4) of the T General Sales Tax Act and r. 5, sub-r. (3), 
_ of the Hyderabad General Sales Tax Rules were ultra vires the legislative com- 

petence of the Legislature of the former State of Hyderabad. 


The next point which has been canvassed before us by Mr. Deshpande is that 
“r. 5, sub-r. (3) of the Hyderabad General Sales Tax Rules is ulira vires the 
Constitution as it is arbitrary and not based upon any rational basis. Now, 
if we turn to r. 5, sub-r. (3), it virtually provides that the sale price of the 
goods shall be- calculated at 70 per cent. of the price paid by the customers. 
. Under sub-r. (3); a deduction of 30 per cent. is to be made towards the cost 
of labour in case of contracts other than electridal contracts or structural con- 
tracts or sanitary contracts. The fixation of the cost of labour at 30 per cent. 
- and the fixation: of the sale price at 70 per cent. of the amount realised ‘from 
_ the customers are both arbitrary. The learned counsel-Mr. Joshi appearing 
- for the respondents in this case has not been able to point out to us any ratio- 
nal basis upon. which the above-mentioned percentages were fixed. We are not 
- told that these percentages were fixed upon any enquiry’ made by the State 
- of Hyderabad or-upon-the recording -of any evidence.--Apart from this infirm- 
ity which attaches to sub-r. (3) of r. 5 of the Hyderabad General Sales Tax 
Rules, 1950, it is also to be borne in mind that sub-r. (3) could only be attracted 
in case of a works contract. -8ub-rule (3) provides: 
“For the purpose of sub-r, (1), the amount for which goods are ‘sold by a dealer 
- shall in relation to works contract be deemed:.. 
Now, for the reasons stated in the earlier part of this judgment, we have come 
to the conclusion that the transactions which are done by the petitioner press 
for its constituents are not in the nature of works contracts. They are sales 
of goods. That being so, a recourse to sub-r. (3) of r. 5 of the Hyderabad 
General Sales Tax Rules, 1950, could not validly avail the respondents. There- 
` fore, on both the grounds, viz. the ground that sub-r. (3) of r, 5 is ultra vires 
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the Constitution in that it is arbitrary and is lacking in any rational basis 
and also upon the ground that the provisions of this sub-rule could not be at- 
tracted in the present case which is not a case of works contract, the levy of 
gales-tax upon the petitioner -press could not be justified. 

The third point which Mr. Deshpande has pressed before us is that even in 
case the Court holds that s. 2, cl. (m), Explanation I, cl. (4), of the Hyderabad 
General Sales Tax Act and r. 5, sub-r. (3) of the Hyderabad General Sales Tax 
Rules were intra vires the legislative competence of the Legislature of the former 
State of Hyderabad, even so the petitioner’s case would fall within the ambit of 
cL (iw) of Explanation I to s. 2, cl. (m) of the Act. We are unable to agree 
with Mr. Deshpande. Clause (iv) of Explanation I provides: 

“Where for accommodating a particular customer, a dealer obtains goods from an- 

other dealer and immediately disposes of the same to the said customer, the sale in 
respect of such goods shall be included in the turnover of the latter dealer but not in 
that of the former.” 
Mr. Deshpande says that in the present case, for accommodating its customers, 
the petitioner press obtains goods from other dealers in the market and disposes 
of the said goods in favour of its own constituents and, therefore, the sale in 
respect of such goods should be included in the turnover of the constituents 
and should not be included in the turnover of the press itself. Mr. Deshpande 
appears to overlook the importance of the word ‘‘immediately’’ which the © 
Legislature has used in cl. ($w) of Explanation I to s. 2, cL (m). Had this 
been a case in which the press, after purchasing the stationery from the 
market, were to hand over the said stationery immediately to the constituents, 
it would have been a different thing. Here the press does not immediately dis- 
pose of the stationery purchased by it in favour of its constituents. It keeps 
it in the press. It prints letter-heads etc. upon the stationery and then sup- 
plies the finished product to the constituents. That being so, the provisions of 
el. (iv) of Explanation I at the foot of cl. (m) of s. 2 would not be attracted 
in this case. 

The last point of Mr. Deshpande is that the supply of the printed material 
to the constituents by the press would not amount to a sale. We have already 
dealt with this point while dealing with point No. 1 of the points pressed 
before us by Mr. Deshpande. Therefore, it is not necessary to add any more 
observations in respect of this point. 

i As, in our view, the transactions done by the petitioner press with its consti- 
tuenta are sales of goods, and are not in the nature of works contracts, r. 5, 
sub-r. (3) would not be attracted in the present case, and as this sub-rule it- 
self is arbitrary as held by the Hyderabad High Court in Jubtles Engineering 
Co. v. 8. T. Officer, the turnover of the petitioner press would not be charge- 
‘able to sales tax. Accordingly, the order made by the Sales Tax Tribunal on 
September 7, 1956, whereby it confirmed the order of the Deputy Commis- 
sioner, Sales Tax dated July 22, 1955, must be reversed and the application 
must be allowed. The respondents will bear their own costs and also pay the 
costs of the petitioner. The respondents are hereby restrained from recover- 
ing the sales tax from the petitioner press for the year 1951-52, for which a 
‘notice of demand was issued upon the petitioner. 

E mee ‘Application allowed. 
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Before Mr. Justice Shah and Mr. Justice V. S. Desal. 
THE AHMEDABAD PROPLE’S CO-OPERATIVE BANK LTD. 


v. 
PRADIP AMRATLAL ATMARAM BHAGAT.* 


Mortgage Epis mortgage—Sole surviving coparcener mortgaging property vested in 
him to bank—Cash credit loan account for specified amount opened with bank as 
consideration for mortgage—Mortgagor covenanting to repay loan after one year, and 
on failure to do so, bank entitled to recover amount due by sale of mortgaged pro+ 
perty—Two extensions of one year each granted by bank of cash credit loan arrange- 
ment—Enforcement of mortgage by bank on failure of mortgagor to pay amount found 
due at foot of account—Suit by son of mortgagor born after date of execution of mort- 
- gage and not conceived on or before that date for declaration that mortgage not bind- 
ing upon his share in mortgaged property—Whether son can challenge mortgage— 
Mortgage whether continued to remain in operation notwithstanding the two ex- 
tensions of cash credit arrangement—Whether mortgage became effective on the date 
of its execution, 

The defendant on June 4, 1947, executed a mortgage deed, called a deed 
of equitable mortgage, in respect of certain property belonging to him, in favour 
of a co-operative bank to secure a loan for a certain amount. On the date of the 
execution of the deed the defendant was the sole coparcener.in a joint Hindu 
family. The deed inter aHa stated that the defendant had opened a cash credit 
loan account with the bank for developing ‘his business and the defendant could from 
time to time withdraw upto-the amount of the mortgage loan. Under the deed 
the defendant covenanted to repay to the bank on or before June 3, 1948, the 
amount received by him or whatever amount he might withdraw from the cash 
credit loan account and itt was stipulated that the mortgage documents were to 
remain in posession of the bank till the mortgage amount was repaid by the 
‘defendant. It was also provided that #f the defendant failed to repay the loan 
within the time stipulated, the bank was entitled to recover it by sale of the 
mortgaged ‘property, On May 4, 1948, and again on June 3, 1949, the defendant 
made applications for extension of the cash credit loan arrangement for a period of 
one year respectively and both the extensions were granted. On June 3, 1950, a 
certain amount remained due to the bank at the foot of the account and as the 
defendant remained indebted in that account till 1952, proceedings were taken 
against him under the Bombay Co-operative Societies Act, 1925. An award was 
obtained by the bank under which the defendant was directed to pay the amount 
due out of the mortgaged property. The plaintiff, who was the son of the defen- 
dant, born on April 28, 1948, and who was not conceived on or before June 4, 1947, 
filed a suit inter alia for a declaration that the mortgage of the property executed 
by the defendant in favour of the bank and the award in favour of the bank were 
not binding upon his share in the property | d:— 

Held, that the mortgage was binding upon, the defindant who as the sole surviv- 
ing coparcener was competent to dispose of the property vested tn him and the 
plaintiff not being in existence at the date of the mortgage could not challenge it, 
that notwithstanding the applications for rene‘al of the agreement under which 
the cash credit arrangement was extended, the mortgage continued to operate on, 
the property, 

that when the deed of mortgage was executed for a consideration which was to 
be advanced in future, the mortgage became effective and enforceable against the 
totality of the interest of the joint family of which the defendant was the sole 
surviving co-parcener and the birth of the plaintiff subsequently did not affect the 
enforceability of that mortgage against that interest, and 

that, therefore, the award obtained. by the bank against the defendant was bind- 
ing upon the plaintiffs share in the property mortgaged. 

Raghunath Bhagat v. Amir Bakhsh’ and Tatia v. Baba}i,’ referred to. 


*Deotded, November 5/6, 1958. First medahbad, in Regular Civil Suit No. 286 of 1952. 
No. 75 of 1955, the decision of L 1 Tes 1 Pat. 281. 
Bhatt, Joint Civil Judge, Senior Division, at Ah. 2 (1896) ILL-R. 22,Bom, 176, 
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Tue facts appear in the judgment. 


8. M. Shah, with B. G. Thakore, for the appellant, 
A. H. Mehta, for respondent No. 1. 
M. P. Sethna, for respondent No. 2. 


Suan J. The plaintiff, who is a minor, sued through his next friend for (1) 
declaration that the mortgage of the properties described in sub-paras. (a) 
and (b) of para. 16 of the plaint effected by defendant No. 1 in favour of 
defendant No. 4 and an award in favour of defendant No. 4 by the Registrar 
under the Bombay Co-operative Societies Act are not binding upon the plain- 
tiff’s share in the properties mortgaged; (2) for a declaration that a sale-deed 
dated October 20, 1949, executed by defendant No. 1 in favour of defendant 
No. 2 conveying the property described in sub-para. (1) of para. 16 of the 
plaint is not binding upon the plaintiff, the same being without consideration 
and brought about by undue influence; (3) that an agreement of sale entered 
into by defendant No. 1 on January 28, 1950, with defendant No. 3 for sale of 
the properties described in para. 16 of the plaint is without consideration and 
without legal necessity; (4) for partition and separate possession of his share 
in the properties described in para. 16 of the plaint and (5) for an injunction 
restraining defendant No. 4 from executing the award obtained under the 
Bombay Co-operative Societies Act against defendant No. 1. The learned trial 
Judge decreed the plaintiff’s suit. Against that decree defendant No. 4 alone 
has appealed to this Court. 


In order to appreciate the claim made by the plaintiff certain material facts 
may be set out. The plaintiff is the son of defendant No. 1. Defendant No. 6 
is the mother of the plaintiff and defendants Nos. 6 to 8 are his sisters. On June 
4, 1947, defendant No. 1 was the sole co-parcener in that family. The plain- 
tiff was born on April 28, 1948, and it is conceded that he was not conceived on 
or before June 4, 1947. On May 28, 1947, defendant No. 1 applied to defen- 
dant No. 4, which is a co-operative bank, for a loan of Rs. 8,800 on the 
security of his property and on June 4, 1947, a mortgage-deed, which is called 
a deed of equitable mortgage, was executed by defendant No. 1 in favour of 
defendant No. 4. By the preamble of the deed it was recited that defendant 
No. 1 had mortgaged to defendant No. 4 two houses belonging to him on the 
terms and conditions set out therein. By the first paragraph it was recited 
that defendant No. 1 had opened a cash credit loan account with defendant 
No. 4 for developing his ‘‘radio business.’ The limit up to which defendant 
No. 1 could withdraw was fixed at Rs. 8,800, and interest and as security for 
repayment of the said amount and interest thereon, defendant No. 1 executed 
a deed of equitable mortgage in favour of defendant No. 4. By the 2nd para- 
graph a covenant of title in the property mortgaged was guaranteed arid it 
was stipulated that the mortgage documents were to remain in the possession 
of defendant No. 4 till the amount of Rs. 8,800 together with interest due 
thereon was repaid to defendant No. 4. It was recited in sub-para. (1) that 
the loan was sanctioned on May 22, 1947, to be advanced according to the rules 
and regulations of the bank and the same was advanced to defendant No. 1 on 
the date of the execution of the mortgage. By the 2nd sub-para. defendant 
No. 1 covenanted to repay to defendant No. 4 on or before June 8, 1948, the 
amount received by him or whatever amount he might withdraw from the 
cash credit loan account sanctioned by the bank together with interest and 
other incidental expenses. By the fifth sub-para. defendant No. 1 agreed to re- 
pay the cash credit loan together with interest and other expenses within the 
‘period stipulated or within any other period fixed by the rules and regulations 
of the bank. By the 6th sub-para. it was provided that in the event of defendant 
No. 1 failing to repay the loan with-interest within the time stipulated together 
with interest thereon, defendant No. 4 will be entitled to recover the same with 
interest by gale of the property. — i PAn 
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The loan was sanctioned to be advanced by defendant No. 4 to defendant 
No, 1 on May 22, 1947, and on June 4, 1947, defendant No. 1 executed the deed 
of mortgage thereby creating an encumbrance for repayment of Rs. 8,000 and 
interest on the property described therein in favour of defendant No. 4. - It 
appears that by June 3, 1948, the amount advanced to defendant No. 1 was not 
repaid and defendant No. 1 submitted an application exh. 71 dated May 4, 1948, 
reciting therein that the period of the loan was expiring on June 4, 1948, and 
praying for extension of the cash credit loan arrangement for a further period 
of twelve months. boo 4 gl 

On June 4, 1948, the amount due at the foot of the cash credit loan account 
stood at Ra. 2,552. On that date pursuant to the application exh. 71 the cash 
‘credit arrangement was extended for one year. Between June 21 and July 
2, defendant No. 1 made various repayments and on June 30, 1948, the balance 
due was-Rs, 2-9-0 only. Thereafter the account continued and defendant 
No. 1 again withdrew large sums of money. On June 8, 1949, the balance due 
stood at Rs. 8,591-13-9. On that date another application exh. 72 was submit- 
ted by defendant No. 1 for extension of the cash credit arrangement for 
one year more and the extension was granted by defendant No. 4. Pursnant 
to this arrangement, again defendant No. 1 operated upon the account and on 
June 8, 1960, Rs. 8,894-8-3 remained due at the foot of the account. No 
further extension was thereafter asked for but defendant No. 1 remained 
indebted in that account till the year 1962 when proceedings were taken 
against him before the Registrar of Co-operative Societies and an award under 
the Bombay Co-operative Societies Act was obtained by defendant No. 4. By the 
award defendant No. 1 was directed to pay the amount due at the foot of-the 
account out of the mortgaged property and personally. Defendant No. 4 then 
filed Darkhast No. 280 of 1952 in the Court of the Third Joint Civil Judge 
(Junior Division), Ahmedabad, for execution of the award. It appears that 
in the meanwhile defendant No. 1 had transferred city survey No. 2281, one 
of the two properties mortgaged by him to defendant No. 4, under a sale-deed 
‘dated October 20, 1949, for Rs. 10,000 to defendant No. 2. This sale-deed was 
registered on October 24, 1949. Defendant No. 1 also agreed to sell both the 
houses on January 28, 1950, to defendant No. 3. The plaintiff, who is a minor 
son of defendant No. 1, then filed Civil Suit No. 236 of 1952 in the Court of 
the Joint Civil Judge, Senior Division, at Ahmedabad for the reliefs which we 
have set out earlier. The suit was resisted by defendants Nos. 2, 8 and 4. In 
ra appeal we are concerned with the contentions raised by defendant No. 4 

y. 

Defendant No, 4 contended inter alia that the mortgage was binding upon the . 
plaintif because ho was not born on the date of the mortgage, that defendant 
No. 1 on that date being the sole ghee co-parcener was entitled to deal 
with the property as absolute owner thereof, that in any event the alienation 
was binding upon the plaintiff as it was supported by legal necessity of the 
family, that is, for the business carried on by defendant No. 1, and that the 
plaintiff could not resist execution of the award obtained by defendant No. 4 
and that the plaintiff had no cause of action for the suit against defendant No. 4. 

The learned trial Judge decreed the plaintiff’s suit and declared that the 
plaintiff had 1/8 share in the suit properties described in paras. 16(a) and 
16(b) of the plaint and further declared that the award obtained by defen- 
dant No. 4 against defendant No. 1 was not binding upon the plaintiff’s share 
in the suit property. He also declared that the sale-deed dated October 
20, 1949, in favour of defendant No. 2 was not binding on the plaintiff’s share 
if the plaintiff paid Rs. 1,666-10-8 to defendant No. 2. The learned trial 
Judge also granted an injunction restraining defendant No. 4 from executing 
. the award-against the plaintiff’s share in the suit properties, and directed that 
the plaintiff do recover possession of his one-third share in the suit properties. 
Against that decree defendant No. 4 has appealed to this Court. 

In holding that the plaintiff was not bound by the mortgage created by 
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defendant No. 1 in favour of defendant No. 4, the learned trial Judge held- 
that the encumbrance created by the mortgage-deed dated June 4, 1947, was 
only in respect of the edvances to be made during the course of one year from 
that date, and that encumbrance could not be enforced by the bank to recover 
advances made after the expiry of one year from the date of the mortgage, and 
that in the absence of a renewal of the account, the bank could not make any 
fresh advances after June 8, 1948. He was also inclined to take the view that 
each agreement for renewal of the cash credit account created a fresh mortgage - 
by ‘constructive deposit of title-deeds’’ and the constructive deposit of title- ` 
deeds under exhs. 71 and 72 after the plaintiff was born, in law amounted to 
the creation of fresh mortgages in favour of defendant No. 4 on the respective ` 
dates of those two documents, and consequently on June 4, 1948, defen- 
dant No. 1 must be deemed to have created-a fresh mortgage in favour of the 
bank for securing re-payment of Re. 8,526-4-9 and future advances to be made 
within the course of the next one year subject to the maximum limit under the 
original mortgage deed and on June 8, 1949, defendant No. 1 must be deemed 
to- have created a fresh mortgage for securing repayment of an antecedent- 
debt of Re. 8,591-18-9 and for future advances to be made during the course 
of that year. He then held that the antecedent debt which was outstanding on: 
June 4, 1949, was satisfled by repayments made by defendant No. 1 during 
the course of the year and the entire balance outstanding against defendant 
No. 1 on June 3, 1950, consisted of items withdrawn during the course of the. 
year and thereafter as the account was not renewed the award obtained by 
defendant No. 4 must be held enforceable against the interest of defendant 
ie 1 ane in the property mortgaged and not against the interest of the 
p ; f 
We are unable to agree with the view taken by the learned trial Judge. It 
is undisputed that on June 4, 1947, -the plaintiff was not born and defendant 
No. 1 as the sole surviving co-parcener of the joint Hindu family was com- 
petent to dispose of the property vested in him even for purposes not supported 
by legal necessity. On that date a mo e deed was executed by defen- 
dant No. 1 in favour of defendant No. 4 in which it was expressly recited that 
Re. 8,800 were borrowed by him and as security for repayment thereof, the two- 
Houses in suit were mortgaged. Evidently the mortgage-deed was for consi- 
deration. It is true that the amount of Rs. 8,800 was not in fact paid imme- 
diately to defendant No. 1 but- was credited to defendant No. 1 in a separate 
cash credit account. It appears from exh. 60, which is-a statement of account, 
that on June 4, 1947, Rs. 8,800 were credited to defendant No. 1’s account and 
Rs. 645 were advanced to defendant No. 1 on the date of the execution of the 
mortgage. But on that account we are unable to hold that the mortgage for 
the full amount of Rae. 8,800 was not binding upon defendant No. 1. In sub- 
stance there was a dual arrangement. For securing repayment of-Rs. 8,800 
defendant No, 1 on June 4, 194%, mortgaged the properties belonging. to him to 
defendant No. 4 and thereafter under another arrangement he left the amount 
with defendant No. 4 bank to be called for as and when required. This second 
arrangement was called the cash credit loan account. The learned trial 
Judge’s observation, that the security created on June 4, 1947, was only in 
respect of the advances to be made during the course of one year, does not find 
any support from the covenant contained in the mortgage-deed. The deed 
merely provided that defendant No. 1 shall repay the amount of Rs. 8,800 
within one year, and there was in fact no covenant in the deed whereby the 
security was to enure only in respect of advances made during the course of 
one year. There is no covenant again in the deed which supports the view of 
the learned Judge that defendant -No. 4 could.not make any fresh advances 
after June’3, 1948. It is true that according'to Mr. Setalwad, the Manager of 
deferidant No.. 4 bank, cash credit arrangement was good for one year, and 
after the expiry of one year, the bank would not have advanced any amount 
unless the arrangement was renewed, but that evidence, in our judgment, does 
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not justify the inference that the encumbrance created by the mortgage-deed 
was restricted to amounts advanced during the course of one year or that the 
bank was prohibited from making any fresh advances after June 8, 1948. It 
is true that before the date of the application exh. 71, the plaintiff was born 
and acquired an interest in the joint family property by his birth, but if the 
future advances were to be made in consideration of an agreement to make 
.advances to defendant No. 1 as and when required subject to the maximum 
limit of Re. 8,800 and defendant No. 1 executed a deed of mortgage at a time 
when the plaintiff was not in existence, that mortgage, in our judgment, must 
be regarded as binding upon defendant No. 1; and the plaintiff, not being in 
existence at the date of the mortgage cannot challenge the same. The applica- 
tion exh. 71 whereby the cash credit arrangement was extended for a 
period of one year does not, in our judgment, affect the liability which was 
undertaken by the deed of mortgage. We are unable to hold that the law 
recognises a ‘‘constructive deposit of title-deeds’’ as creating a mortgage. 
Normally a mortgage of immovable property is effected by an instrument duly 
executed and registered. Even if an equitable mortgage is intended to be 
created, there must be a deposit of title deeds of properties to be mortgaged 
with intent to mortgage the same as security for repayment of the loan advanc- 
ed or to be advanced. In the absence of anything to show that the security 
under the original deed of mortgage created by the deed exh. 70, was extin- 
guished, there is, in our judgment, no support for this theory of a fresh 
mortgage coming into existence by the application éxh. 71 dated June 4, 1948, 
and of another mortgage by a subsequent application exh. 72 dated June 4, 1949. 
Even if the mortgage-deed and the cash credit account be regarded as parts 
of the same transaction, in our judgment, the mortgage-deed executed by 
defendant No. 1 on June 4, 1947, must still be regarded as binding upon the 
plaintiff. Defendant No. 1 had by the deed undertaken liability to repay with- 
in one year, the loan of Rs. 8,800 advanced to him. That covenant does not 
warrant the assumption made by the learned trial Judge that on the expiration 
of the year, the mortgage became unenforceable. The extension of the cash 
- eredit arrangement beyond the period of one year initially contemplated also 
has not the effect of extinguishing the original encumbrance or substituting it by 
a fresh encumbrance. It must, in our judgment, be held that the mortgage conti- 
nued to operate on the properties, renewal of the arrangement under which the 
cash credit arrangement was extended by applications under exh. 71 and 
exh. 72 notwithstanding. 
Section 58 of the Transfer of Property Act which defines a mortgage states: 
“A mortgage is the transfer of an interest in specific tmmoveable property for the 
purpose of securing the payment of money advanced or to be advanced by way af 
loan, an existing or future debt or the performance of an engagement which may give 
rise to a pecuniary liability.” 
From the plain words of the statute for transfer of an interest in immovable 
property to secure repayment of money, there need not be a present advance 
at the date of the execution of the deed. Even an agreement to advance money 
in future will support a mortgage. As has been held in Raghunath Bhagat v. 
Amir Bakhsh,’ a mortgage is perfected by registration, and unless the bond 
provides to the contrary, it takes effect from the date of registration and not 
from the date when the consideration money is paid. In that case the consi- 
deration money was to be paid in pursuance of an arrangement between the 
parties after the date of execution of the deed of mortgage. Before receiving 
the consideration agreed to be paid the mortgagor transferred the property by 
a sale-deed to a third person and there was a contest between the mortgagees 
and the purchaser. The Patna High Court held that the mortgage document 
became effective from the date of the execution and the transfer to the third 
person was subject to the mortgage. In so holding Mr. Justice P. R. Das relied 


1 (1022) I.L.R. 1 Pat. 281. 
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upon the observations made by this Court in Tatia v. Babaji? where Chief 
Justice Farran observed (p. 188): 


.I am not, however,...prepared to assent to the train of thought which puts 

Siiberartes of lands...perfected by possession or registration, where the consideration 
expressed in the conveyance to have been paid has not in fact been paid, in the same 
category as contracts void for want of consideration. The radical distinction between 
a perfected conveyance and a contract does not seem to me to have been sufficiently 
borne in mind throughout the judgment.” 
When the deed of mortgage was executed for a consideration of Rs. 8,800 which 
was to be advanced in future, the mortgage became effective and enforceable 
against the totality of the interest of the jomt family of which defendant No. 1 
was the sole co-parcener and the birth of the plaintiff subsequently did not 
affect the enforceability of that mortgage against that interest. 

Hven on the view taken by the learned trial Judge, which, we may observe, 
we.are not prepared to accept his conclusion cannot be accepted. Assuming 
for the sake of argument that in the month of June 1949 there was, what he 
calls, a ‘‘constructive deposit of title deeds’’, which gave rise to a new mortgage 
for a sum of Rs. 8,5264-9 in favour of defendant No. 4, which the learned 
trial Judge concedes was an antecedent debt for which defendant No. 1 was 
liable, we are unable to appreciate why defendant No. 4 is not entitled 
to enforce that mortgage against the interest of the plaintiff in the joint family 
property for satisfaction of that debt. A Hindu son is under a pious obliga- 
tion to pay the debts of his father which are not Avyavaharika, and an aliena- 
tion by a Hindu father for payment of antecedent debts which are not Avya- 
vaharika, is binding upon the sons, who are members of the joint Hindu family 
with the father. If, on June 4, 1949, even assuming the theory, which has 
been evolved by the learned trial Judge, be correct, there came into existence 
a fresh mortgage to secure repayment of an antecedent debt of Ra. 8,591-13-0, 
that mortgage, in our judgment, was enforceable against the interest of the 
joint family in the property mortgaged and the circumstance that the mortgage 
amount was credited into an account operated upon by defendant No. 1 was 
a cash credit account, and payments were made in that account and with- 
drawals were made from that account, did not affect the enforceability of the 
mortgage for the amount due at the foot of the account. We are, therefore, 
of the view that even on the view taken which appealed to the learned trial 
Judge his conclusion cannot be supported. 

The plaintiff had attempted to make out a case that the debts incurred by 
defendant No. 1 were tainted with immorality. The learned trial Judge nega- 
tived that contention and no arguments have been advanced before us in sup- 
port of that contention. On the view taken by us the decree passed by the 
trial Court against defendant No. 4 must be set aside. Defendant No. 2 against 
whom a decree has been passed by the trial Court has not appealed to this Court 
and we are unable to alter that decree. 

On the view taken by us the second sentence of the decretal order will be 
deleted and will be substituted by the following order. 

“Tt is further declared that the award decree obtained by the 4th defendant against 
the Ist defendant under the Co-operative Societies Act is binding upon the plaintiff's 
one-third share in the suit propertics.” 

The last sentence in the first paragraph of the decretal order will also be delet- 
ed. The second paragraph of the deétretal order will be modified by adding 
after the words ‘‘it is ordered’’ the words ‘‘subject to the directions contained 
in paragraph (1) of the decretal order’’. The order regarding the costs passed 
by the learned trial Judge will be deleted. The plaintifft’s suit against defen- 
dant No. 4 will be dismissed with costs payable to defendant No. 4. The appeal 
will be allowed. Defendant No. 4 will be entitled to its costs in this appeal 
from the plaintiffs. 

f Appeal allowed. 
2 (1806) LL.R. 22 Bom, 176. 
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Before Mr. Justice S. T. Desti and Mr. Justice K. T. Desci. 
THE NEW SHORROCK SPQ. & MFG. COMPANY LIMITED 
v. 
' N. V. RAVAL.* 

Indien Income-taz Act (X1 of 1923), Sec. 35(10)—Incomae-tax Officer allowing rebate 
. on undistributed profits of assessee company under Part I, Para B, proviso (i) of Sche- 
dules of Finance Acts of 1950-52 for calendar years 1949-51—Assessee company show- 
ing loss in calendar year 1952, but paying dividend for that year out of profits made 
by it in 1949-51—Income-tax Officer passing order under s. 35(10}—Whether Income- 
tax Officer had power to pass such order. 

-For the assesment years 1950-51, 1951-52 and 1952-53 the Income-tax Officer 
paseed orders on various dates assessing the total income of the assessee company 
for the relevant assessment years, the previous years being calendar years 1949, 
1950 and 1951. At the time of making these assessments the Income-tax Officer 
allowed a rebate of income-tax on undistributed profits under Part I, Para. B, 
proviso (i) of the relevant Schedules to the Finance Acts of 1950, 1951 and 1952. 
For the assomsment year 1953-54, the calendar year being 1952, the assessment order 
“showed that the assessee company had incurred losses. The asseasee company, 
however, declared and paid dividend for the calendar year 1852 and these were 
peid out of the reserves formed out of the profits of the previous years viz. 1949, 
1850 and 1951, which had been subjected to tax. The Income-tax Officer called 
upon the assessee company to show cause why action should not be taken under 
s. 35(10) of the Indian Income-tax Act, 1922, as, according to him, dividends declared 
by the assemsee company for the assessment year 1953-54 had come out of reserves 
of earlier years on which rebate was allowed on undistributed profits. The Income- 
tax Officer ultimately passed orders on the assessee company under s. 35(10) of the 
Act. The assessee company challenged the orders contending that as the provisions 
of s. 35(10),- which were added by the-Finance Act, 1956, and came into force on 
~ April 1, 1936, became operative only from April 1, 1956, the original assesament 
orders.which had been made before that date, had become final and conclusive 
before that date and these assessmenta could not be affected or touched or altered 
in any manner by the subsequent legislation introduced for the first time by 
s. 85(10):— ~ 

Held, that on a fair reading of s. 35(10) of the Act the Income-tax Officer in the 
instant case was authorised to recompute the tax payable by the assessee company 
by reducing the rebate originally allowed as if the recomputation was a rectification 
~ of a mistake apparent from the record and, therefore, he had the power to pass 
the impugned order under s. 35(10). 

. Chatturam v. Commissioner of Income-tax, Bihar’ and Venkatachalam v. Bombay 
Dyeing and Mfg. Co. Ltd.’ referred to. 


~ Tum facts appear in the. judgment. 


ER. J. Kolah, with N. A. Palkhivala and P. Ramaswamy, for the petitioner. . 
G. N. Joshi, for the neebendent, 


. 


' B. T. Desar J. This petition for a writ of certiorari or a writ of mandamus 
or a writ of prohibition raises a rather important-question of the construction of 
s: 36(10) of the Income-tax Act. Sub-section (10) of s. 85 was introduced by 
amendment brought about by. the Finance Act, 1956. We shall have occasion 
to refer to the amendment little later in our Judgment. The facta succinctly 
stated are these.. The petitioner, the New Shorrock Spg. and Mfg. Co. Ltd, 
which carries on business of manufacturing and sélling textiles, has its register- 
ed office at Ahmedabad. Respondent No. 1 is the Income-tax Officer having 
jurisdiction to assess the petitioner. The assessment years in pepe of which 
this petition arises are 1950-51, 1951-52 and 1952-58. 


* Decided, Noveinber 6, 1958. Special Ciy 1 [1947] F. O. R. 116. 
Applioation No. 1609 of 1958. ; - 2. {1968} $4 I.T.R. 148. 
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For the assessment year 1950-51 (previous year ending December 31, 1949) 
the Income-tax Officer had passed an order on January 18, 1951, assessing the 
total income of the petitioner-mills at Rs. 830,30,822. At that time, in 
accordance with the provision contained in cl. (1) ‘of the proviso to para. B of 
` Part I of the Schedule to the Finance Act of 1950, he allowed the rebate of one 

anna in a rupee on the undistributed profits of Re. 6,48,621. The rebate so 
allowed amounted to Rs. 40,226. 


It will be convenient to reproduce the provision of law relating to that rebate. 
It is to be found in the First Schedule to the Finance Act of 1950: 

“In the case of every company—., 

(i) where the total income, ay ae Neus Gy wie and a A eaten Ale cae Gu 
by the amount if any, exempt from income-tax, exceeds the amount of any dividends 
(including dividends payable at a fixed rate) declared in respect of the whole or pert 
of the previous year for the assessment for the year ending on the 3ist day of March 
1951, and no order has been made under sub-section (1) of section 23A of the 
See Scere eee oe eee ah pum Teter cane anne, por SUPA cn ha 
amount of such excess.” 

For the assessment year 1961-52 (previous year ending Desmtiier 81, 1950) 
the Income-tax Officer passed an order on January 81, 1952, and assessed the 
total income of the petitioner-mills at Rs. 27,48,780. In that year also he 
allowed similar rebate of one anna per rupee. "That was under cl. ($+) of the 
proviso to Para. B of Part I to the Schedule to the Finance Act, 1951, and it 
was on the undistributed profits of Rs. 4,01,348 and amounted to Rs. 25, 084. 


For the assessment year 1952-53 CaN year ending December 31, 1951), 
the Income-tax Officer assessed the total income of the petitioner-mills at 
Re. 384,51,284. In that year also he allowed similar rebate of one anna per 
rupee, which was under cl: (¢) of the proviso to Para. B of Part I of the 
Schedule to the Finance Act of 1952. In that year, the undistributed profits 
of the mills company came to Rs. 8,07,363 and the amount of rebate allowed 
for that year was Rs. 60,460. It may be mentioned that in respect of the 
assessment for the first two years, there was subsequent review in 1954 of the 
orders, but that is immaterial for the purpose of this petition. . 

For the assessment year 1953-54 (previous year ending December 31, 1952) 
the assessment order showed that the petitioner-mills had incurred losses. The 
mills, however, declared and paid dividends aggregating to Rs. 10,92,000 for 
the accounting year ending December 81, 1952, and the dividends were paid 
out of profits made by the company in the earlier years. The balance-sheet of 
the company for the year ending December 31, 1952, stated that the dividends 
had been distributed from: 

“(a) Profits of the aforesaid year and/or 


i (8) the reeves formad out of tbo profita or accumulated profits of the followin 
ee 


Year ending R i5 ae 31-12-1987 
Year ending ia i Li xe = 91-12-1949 
Year ending iss ex ee an .» 81-12-1950 
Year ending 31-12-1951” 


In March 1958 respondent No. 1 “called upon the petitioner-mills to show 
cause why action should not be taken under s. 35(10) of the Act, as, according 
to him, dividends declared by the mills for the assessment year 1953-54 aggre- 
gating to Rs. 10,92,000 had come out of reserves of earlier years on which 
rebate of one anna in the rupee for the years 1950-51, 1951-52 and 1952-53 had 
been allowed on undistributed profits. There was some correspondence and 
ultimately respondent No. 1 passed orders on the mills company under 
s. 35(10) of the Act, terms of which sub-section are as follows: 

“Where, in any of the assessments for the years beginning on the Ist day of April 
‘of the years 1948 to 1955 inclusive, a rebate of income-tax wes allowed to a company 
on a pert of its total income under clause (i) of the proviso to Paragraph: B of Part I 
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of the relevant Schedules to the Finance Acts specifying the rates of tax for the relevant 
year, and subsequently the amount on which the rebate of income-tax was allowed as 
aforesaid is availed of by ,the company, wholly or partly, for declaring dividends in 
any year, the amount or that part of the amount avafled of as aforesaid as the case may 
be, shall, by reason: of the rebate of income-tax allowed to the company and to the 
extent to which it has not actually been subjected to an additional imcome-tax in 
accordance with the provisions of clause (ti) of the proviso to Paragraph B of Part I 
of the Schedules to the Finance Acts above referred to, be deemed: to have been made . 
the subject of incorrect relief under this Act, and the Income-tax Officer shall re-com- 
pute the tax payable by the company by reducing the rebate originally allowed, as if 
the re-computation is a rectification of a mistake apparent from the record within the 
meaning of this section and the provisions of sub-section (1) shall apply accordingly, 
the period of four years specified therein béing reckoned from the end of the financial 
year in which the amount on which rebate of income-tax was allowed as aforesaid 
‘was availed of by the company wholly or partly for declaring dividends.” 

The mills company challenged the right of respondent No. 1 to pass those 
orders and raised before him various contentions, which it is not necessary to 
set out here. In the petition, the mills company has raised various contentions, 
one of them being that s. 85(10) of the Act is ultra vires the Constitution 
being in contravention of certain fundamental rights there guaranteed and 
being in violation of the provisions of art. 265 of the Constitution. One of the 
contentions get out in the petition is that the provisions of s. 35(10) being 
added only by the Finance Act of 1956 had no application to the case of the 
mills company because to apply the provisions of s. 85(10) to the mills com- 
pany would be to give retrospective operation to those provisions. The conten- 
tion is that the provisions of s. 36(10) became operative only from April 1, 
1956, and the original assesament order had been made much before that and 
the assessments had become final and conclusive before April 1, 1956. Very 
briefly stated the contention is that those assessments cannot be affected or 
touched or altered in any manner by any subsequent legislation introduced for 
the first time by s. 36(10) in 1956. 


' The contentions relating to ultra vires and violation of fundamental rights 
have not been urged before us by Mr. Kolah, learned counsel for the petitioner- 
mills. The only contention which is preased before us, it is said, falls under 
two heads: (1) the assessments in question had become final before April 1, 
1956, and on a proper construction of s. 35(10) those assesaments do not fall 
within the purview of the section: (2) Section 35(10) properly read is not 
intended to have any retroactive operation. It seems to us that these are 
phases of the same argument. It will be convenient to set out here s. 28 of the 
Finance Act of 1956 whereby s. 85(10) was introduced for the first time in the 
Income-tax Act: i 

. “The amendments made in the Income-tax Act by section 4 and clause (b) of sec- 
tion 15 shall be deemed to have come into force on the 1st day of April 1955 and the 
amendments made by sections 3 to 27 inclusive shall come into force on the Ist day 
of April 1958.” 

The amendment by way of introduction of s. 85(10). was brought about by 
s. 19. It is one of the provisions which s. 28 says ‘‘shall come into force on the 
‘Ist day of April 1956’’. There is no dispute, and there can be no dispute, that 
g. 85(10) came into force on April 1, 1956, but the dispute is as to the pre- 
‘cise effect of the coming into force of that section on April 1, 1956, in the light 
of the provisions of s. 35(10) itself. In a case of the nature before us the pros- 
pective or retrospective operation of s. 35(10) cannot depend merely on the 
word ‘‘ahall come into force on the Ist day of April 1956” if there is some- 
thing in s. 85(10) itself which shows that the rule laid down in it was to become 
operative in respect of certain matters of previous years. The major premise 
of Mr. Kolah’s argument is that the assessment of the mills company was 
changed by the provisions contained in sub-s. (10). It is said that the assess- 
ment is sought to be altered and affected by those provisions. He has drawn 


1958,] -> NAW SHORROOK SPG. & MFG. 00. V. RAVAL (A.0.3.}—9, T. Desai J. 621 


our attention to instances where the Legislature`in giving retrospective opera- 
tion to a provision of law had used certain words. He has asked us to contrast 
those words with the words in s. 28 ‘‘shall come into force on the Ist day 
of April 1956”. At one stage of the argument the suggestion seemed to us to 
be that assessments which had been completed before April 1, 1956, could not 
be touched by the amended provisions introduced by incorporating s. 35(10}, 
but when the argument was developed Mr. Kolah stated that in a sense a, 35 did 
apply to completed assessments and in a sense it did not apply to completed as- 
sessmenta, and the distinction rather fine or perhaps overrefined is that s. 85(10) 
could apply only in respect of assessments completed before April 1; 1956, if 
dividend was declared after April 1, 1956. Otherwise s. 85(10), it is said, would 
not apply. Now, as we shall presently point out the language of the section is 
gite clear and it is difficult to see on what principle or authority or reason 

arbitrary distinction is to be drawn. f i 


Before we proceed to examine the language of s. 35(10) and analyse the 
section we would like to preface our judgment with a few general observations. 
We have often quoted and we may quote once again the celebrated observations 
of Mr. Justice Rowlett which have now become classical: _ . 

“In a taxing Act one has to look merely at what is clearly said. There is no room 
for any intendment. There is no equity about a tax. There is no presumption as to a 
tax. Nothing is to be read in, nothing is to be implied. One can only look fairly at 
the language used.” 

One safe and infallible principle which is of guidance in these matters is to 
read the words through and see if the rule is clearly stated. If the language 
employed gives the rule in words of sufficient clarity and precision, no more 
requires to be done. Indeed, in such a case the task of interpretation can hardly 
be.said to arise: Absoluta sententia expositore non indiget. The language used 
by the Legislature best declares its intention and must be accepted as decisive 
of it. We may permit ourselves to make some further observations of the 
nature we have made before about the interpretation of provisions said to be 
retroactive in their operation. The general rule indubitably is that where a 
statute is passed altering the law it is to be presumed as intended to apply to a 
state of facts coming into existence after the Act. It is a fundamental and 
a firmly established rule of interpretation that a statute which deals with 
matters of substantive law—and taxation is a matter of substantive lew— 
would not be construed to have retrospective operation unless such-a con- 
struction appears very clearly in the terms of the. Act or arises by necessary 
implication. Now, the use of the expression ‘‘retrospective operation” is at 
times vague and misleading. In a broad general sense it may be right to say 
that a statute has retrospective operation when it purports to touch facts or 
events which took place before the enactment came into force. It is sometimes 
used in a different sense when vested rights are sought to be affected. It is 
sometimes loosely used in the context of certain fictions of law which the-law- 
maker deems it necessary to introduce in existing laws for the purpose of set- 
ting certain matters right or avoiding certain mischief which might be possible . 
but for the change in the law; and this is done by laying down that certain 
facts or things which did not in fact exist shall. be deemed to have existed. 
This last need not necessarily be called retrospective legislation. It may be 
-more appropriate to describe it as ex post facto legislation of a curative nature. 
It is unsusceptible of dispute that s. 35(10) lays down a fiction of law. It_ia 
also unsusceptible of dispute that by the fictio juris the Legislature has laid 
down a rule which is intended. to -embrace rebates which were granted in the 
past before the commencement of the rule. - The inherent oppressiveness—or at 
least hardship—of retroactive.operation in cage of statutes creating new penal- 
ties or liabilities or ex post facto deprivation of concessions in matters of 
taxation and other matters has always.induced Conrta to view changes in law 
aimed so to operate, with extreme care and to express the inhibition in un- 
mistakable terma: : In examining the language of s. 35(10) and in reaching a 
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conclusion as to the meaning of the language fairl read, we shalt bø' doi "BÒ 
in thé light of the observations just made. a if Bes 

* Section 85 deals with rectification of mistake. Section 35(10) is “intended b 
lay .down certain provisions in respect of rebate on income-tax allowed to a 
company on a part of its income by virtue of the concessions given by the 
Finance Acts of 1948 to 1955 and as the initial words clearly show it deals 
with rebates granted in respect of any of thé assessments for the years 1948 
to 1955 inclusive. Then it proceeds to state the condition in which or the event 
on the happening of which the rebate is to be deemed to have been given by a 

e apparent from the record. That condition or event is that the com- 
pany to’ which such rebate of income-tax had been allowed has availed of the 
amount on which the rebate was allowed, meaning thereby the undistributed 
profits, for declaring dividends m any subsequent year. The expressions ‘‘sub- 
sequently’’ and ‘‘for declaring dividends in any year’’ in the sub-section have 
reference to the words ‘‘in any of the assessments for the year beginning on 
the Ist day of April of the years 1948 to 1955 inclusive.” That, in our judg- 
ment, permits of no doubt and little debate. We leave ont certain words in 
sub-s. (10) which deal with matters of detail, and doing so, we find that the 
words that follow are the crucial words. They are made in the context of 
rebates made and the amount of undistributed profits on which rebates were 
granted being availed of by the company for paying dividends in subsequent 
years, and the crucial words are that in such a case the amount of undistri- 
buted profits availed of by the company on which rebate had been allowed 

‘*ghall be deemed to have been made the subject of incorrect relief under this 
Aét’’. In such a case the Income-tax Officer is authorised to recompute the tax 
payable by the company by, reducing the rebate originally allowed as:if the 
‘recomptutation is a rectification of a mistake apparent from the record. The 
eubstance of the matter, evidently, is that something which had in fact not 
taken place, something which was not incorrect when done, relief which . was 
‘eorreetly given when it was given, all that is to be deemed to have been'made 
the subject of an incorrect relief under the Act and it is to be deemed that the 
recomputation necessary for the purpose of setting the matter right is nothing 
more than a rectification of a mistake apparent from the record. It mav be 
-gaid that rebate which was the subject-matter of the relief is to be recalled be- 
cause of an event which subsequently happened and although the rebate was 
“granted . strictly. in accordance with the provisions relating to the concessions 
‘made by the Finance Act during the relevant year and even though there was 
“no mistake in the matter of granting that rebate or relief, what was done is 
“nevertheless to be deemed to have been made by mistake. In modern statutes 
the expression ‘‘deemed’’ is used a great deal and for many purposes. It is 
at times used to introduce artificial conceptions which are intended to go 
beyond legal principles or to give an artificial construction to a word or phrase. 
It is not possible to list the purposes for which legal fictions may be created 
“by statute. We had occasion in tax cases to refer to the judgment of the 
Supreme Court in The State of Bombay v. Pandurang Vinayak Chaphalkar' 
where their Lordships observed (p. 778) : 

F ..When a statute enacts- that something shall be deemed to have been done, which 
ie feat ned trath wak not done, ihe couri ie ehihisd and bound to aerala Tor what 
purposes and between what persons the statutory fiction is to be resorted to and full 
‘effect must be given to the statutory fiction and it should be carried to its logical 
econclusion.” .. 

“Then their Lordships proceeded to quote certain observations of Lord Asduith 
“which have now become classical. In Hast End Dwellings Co. Lid. v. Finsbury 
Borough Coxynotl,* Lord Asquith observed: 

"MIE you are bidden to treat an imaginary state of.affatrs as real, you-must surely, 

unless prohibited from doing so, also imagine as real the consequences and incidents 
which, if the-putative state of affairs had in fact existed, must inevitably have flowed 


- -1 ' [1953] S.O.R. 773, 8.0.55 Bom. L,R. 526. 3 [1952] A.O, 109, atp. 133.. : 
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from or accompanied it.. -The statute says that you must imagine a certain state-of 
affairs; it does not say that having done so, you must cause or permit your imagination 
‘to boggle when it comes to the inevitable corollaries of that state of affairs.” cer: 
Far from there being any prohibition in the present case, the statute enjoins 
that what when done was not a mistake, what- was correct relief granted ac- 
“cording to the provisions of the Finance Acts in operation at the relevant times, 
shall nevertheless be deemed to have been made by mistake and the relief grant- 
‘ed shall be deemed to have been incorrectly granted. By-virtue of this deem- 
ing provision, the granting of rebate must be assumed even factually to have 
been made as a result of a mistake apparent from the record although in fact 
and in truth no such mistake had ever been made. Therefore, the crucial ques- 
tion that we have to put to ourselves is: what is the point of time at which 
the mistake was made and the relief incorrectly given? - The first of April 1956 
has no cogency to the point under consideration. It is a date after which the 
Income-tax Officer can sit down for the first time to think as to what is it that 
is to be deemed by him to have taken place by or through a mistake. Apart 
from that, April 1, 1956, the date so strongly relied on by Mr. Kolah, has no 
bearing on the interpretation of this section. Indubitably the section says that 
relief which was properly given, which was legally given, is to be deemed to 
have -been incorrectly given. Rebate which was justifiably, granted and cor- 
rectly granted is to be deemed to have been granted under a mistake apparent 
on the record. As already stated we put to ourselves the question as to when 
the rebate can be said to have been incorrectly given: when was the relief 
granted by a mistake? And the answer inescapably must be that it was when 
the relief was granted by permitting rebate, and if that be the true position— 
. and we have no doubt that it is so—it is extremely difficult to see how the 
principles of construction and the inhibition against retroactive operation can 
have any real effect on or can in any manner govern the enactment we are 
:called upon to interpret. The language of s. 35(10) is very clear. It is one 
of those few sections in the Act which do not permit of any doubt as to what 
the lawmaker intended. It is not posible to see any difficulty of ascer- 
tainment of what the Legislature has said it meant. Therefore, on a fair read- 

ing of s. 35(10) it seems to us that the Income-tax Officer had the power to 
pass those orders. : 


But it is said by Mr. Kolah that there are decisions which are indicative of 
the contrary view. Before we examine those decisions, we may refer to certain 
general observations of Lord Dunedin in Whitney v. Tha Commissioners of 
Inland Revenue’, where the eminent Judge very vividly and clearly brought out 
the were eee in the imposition of a tax: 

..Once that it is fixed that there is a Mability, it is antecedently highly improbable 
fap et ee a es ee ee A statute is designed 
to be workable, and the interpretation thereof by a Court should be to secure that object, 
-unless crucial omission or clear direction makes that end unattainable. Now, there are 
-three ‘stages in the imposition of a tax: there is the declaration of Liability, that is the 
pert of the statute which determines what persons in respect of what property are 
liable. Next, there is the assessment. Liability does not depend on assessment. That, 
-ex hypothesi, has already been fixed. But asseesment perticularises the exact sum which 
@ person lable has to pay. Lastly, come the methods of recovery, if the person taxed 
-does not voluntarily pay.” 

The declaration of liability of the assessee-mills was by the statute itself. The 
agseggment in respect of the relevant years was made much prior to 1956. But 
‘pays Mr. Kolah, that assessment is being altered and affected by giving effect 
to s. 85(10). In our opinion it would not be accurate to say that the effect of 
s. 35(10) is to assess the mills company over again or to re-open the ABSES- 
ment already made. It is stressed that some change or some alteration is being 
made, Of course, some change or alteration is being made. That is the very 
purpose of s. 35(10). But the question is what is the nature of that change 


8 (1924) 10 T.O. 88, at p. 110. 
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or alteration? The assessment, strictly speaking, is not being changed or 
affected. There is only recomputation of a restricted nature vis-a-vis the re- 
bate. What is permitted to be done by operation of the deeming provision is 
that the rebate is wholly or partially to be recalled as it is to be deemed to have 
-been allowed through a mistake and relief which was granted, is to be deemed 
to have been incorrectly granted. Therefore, in our opinion, it would not be 
-correct to say as learned counsel strongly asserted that his assessment was being 
-disturbed and/or in a sense he was being agseased over again. Nor can it be 
said that the finality of that assessment has been really affected. The assess- 
ment depended on the income of the company for the relevant years. There is 
-to be no recomputation of the income of the company for the relevant years. 
That has already been done. The only thing to be done is to ascertain what 
was the amount of undistributed profits in respect of which rebate had been 
‘granted that was availed of by the company wholly or partially for declaring 
dividend in any subsequent years. That is not assessment. There is not a 
word in s. 35(10) which would even faintly suggest that there was to be any- 
thing of the nature of assessment, in the sense in which that expression is to 
be understood in the present context. The order made by the Income-tax 
Officer may be considered. In effect the original order of assessment as made 
said: This is your income. This is the amount of tax you have to pay after 
bringing into play the various provisions of the Income-tax law having bear- 
ing on your assessment. The dividend you have declared leaves undistributed 
profits. In accordance with law, I give you a rebate or a drawback or a dis- 
count and shall only recover from you the balance after subtracting the amount 
of such drawback from the amount of tax which you are liable to pay and 
bound to pay. It is difficult to see how this restricted recomputation can pro- 
perly be said to be alteration or modification or any change in the assesament 
actually made. But even assuming that this can be regarded as an alteration 
:in the assessment finally made in the earlier years, that does not affect the 
‘conclusion we have reached on the question of construction of s. 35(10). In 
-a broad general sense, it is true that there is finality about an order of assess- 
-ment. Whatever be the -position in law as to this doctrine of finality—and it is 
not necessary for us in this petition to examine the matter in detail—one thing 
is clear that s. 35 can operate despite any such.broad doctrine. Question of 
-rectification obviously would only arise in case of an assessment which is 
finalised. Section 84 which deals with the re-opening of assesaments when in- 
eome has escaped assessment also has bearing on this doctrine of finality. 


. To turn to the decisions to which our attention has been drawn by Mr. Kolah. 
In Ohatiuram v. Commissioner of Income-iaz, Bihar+, the Federal Court had 
occasion to consider certain principles of taxation and a dispute about retros- 
pective operation of certain: provisions. There is nothing in the observations 
there made which lend any support to the argument of Mr. Kolah. Particular 
reliance was placed by counsel on the recent decision of the Supreme Court in 
Venkatachalam v. Bombay Dyeing and Mfg. Co. Lid. Statutes which give re- 
trospective operation to their. provisions may have different objects in view and 
the purpose may be to lay down different rules. Mr. Kolah is right when he 
says that in case of different enactments different wòrds are used in giving 
retrospective operation. Now, the meaning of the words employed in s. 85(10) 
and the question whether the rule laid down in those words is to affect any 
-Tebates granted in the past can only be determined from the words themselves 
and the object of the rule if there is language appropriate to that object or 
.purpose. Other’ enactments with different objects in view and intended to 
‘serve different purposes would necessarily have been enacted in different lan- 
guage. Therefore, comparison of the language of one enactment whereby re- 
-troactive operation was sought to be given by the lawmaker is of little guidance 
-in matters of this type and it is unnecessary for us to examine the provision 
which required to be considered in the case before their Lordships of the 


4 [1947] F.O.R. 116 acre : 78 (1958) 34 I.T.R. 148. 
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Supreme Court. There are, however, certain observations in that case, which, 
we may respectfully say so, afford guidance on the question before us and we 
may quote them. Before doing so, we may observe that they were made in a 
different context (p. 147): 

“...The argument for the respondent is that the assessee has obtained a right under 
the order passed by the Income-tax Officer to claim credit for the specified amount 
under section 18A(5) and the said right cannot be taken away by the retrospective ope- 
ration of section 13 of the Amendment Act. The same argument is put in another form 
by contending that the finality of the order paged by the Income-tax Officer cannot 
be impaired by the retrospective operation of the relevant provision. In our opinion, this 
argument does not really help the respondent’s case because the order passed by the 
Income-tax Officer under section 18A(5) cannot be said to be final in the literal sense 
of the word. This order was and continued to be liable to be modified under section 35 
of the Act. What the Income-tax Officer has purported to do in the present case is 
not to revise his order in the light of the retrospective amendment made by section 13 
of the Amendment Act alone, but to exercise his power under section 35 of the Act; 
and so the question which falls to be considered in the present appeal centres round 
the construction of the expression “mistake apparent from the record” used in section 35. 
That is why we think the principle of the finality of the orders or the sanctity of the 
existing rights cannot be effectively Invoked by the respondent in the present case”. 
It is true that the observations, as we have already said, were made in a 
different context. But we have quoted these observations solely for the pur- 
pose of showing that the doctrine of finality is not of the nature sought to be 
made out by learned counsel. 

In the result, the petition fails and will be dismissed with costs. 
Patition dismissed. 


Before Mr. Justice Shah and Mr. Justice V. S. Desai. 


ABDUL KARIM HUSSEINBHAI LAKDAWALA v. HAJI MAHOMED 
HUSSEIN HAJI ABDULREHMAN.® 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 2 & 46(3)—Indian Income-tar Act 
(XI of 1922), Sec. 46(5A)—Execution of decree—Judgment-debtor complying with 
notice issued against him under s. 46(5A) of Indian Income-tax Act and paying 
amount to Income-tax Officer payable by assessee judgment-creditor—Whether 
Judgment—debtor discharged from liability to extent of payment made tn Income-tax 
Officer—Judgment-creditor whether competent to execute decree for such payment 
made to Income-tax Officer. 
Where the lability of the Judgment-debtor to pay the decretal amount is discharged 
by virtue of the provisions contained in s. 46(5A) of the Indian Income-tax Act, 1922, 
the Court executing the decree must recognise this statutory discharge of Liability 
to the extent of the payment made and the decree-holder becomes incompetent to 


execute the decree for the amount paid by the judgment-debtor to the Income-tax 
Officer. 


Tue facts appear in the judgment. 


Y. V. Chandrachud, for the appellant. 
A. D. Desai, for the respondent. 


Suan J. This is an appeal from an order in an execution proceeding. In 
Suit No. 13 of 1944 of the file of the Civil Judge, Senior Division at Broach, 
it was decreed that defendant No. 10 Mahomad Hussein Haji Abdulrehman do 
pay Rs, 24,426-5-4 to the heirs of one Kadarbhai. After this decree was passed 
Suit No. 208 of 1949 to administer the estate of Kadarbhai was filed. By the 
decree in that suit it was directed that Mahomad Hussein Haji Abdulrehman 


*Deotded, November 14, 1958. First Appeal Sakliker, Oivi Judge, Senior Division at 
No. 585 of 1955, against the decision of R. K. Broach, in Special Darkhast No. 26 of 1951. 
L. B.—40, 


626 . - THB BOMBAY LAW REPORTAR. 7 -7s E man 


(whom we will hereafter refer to as the judgment-debtor) do pay the decretal 
amount of Ra. 24,426-5-4 to Abdul Karim Husseinbhai Lakdawala who was one 
of the heirs of Kadarbhai, Abdul Karim Husseinbhai Lakdawala (whom we 
will hereafter refer to as the judgment-creditor) then filed Darkhast No. 26 
of 1951 to recover the amount declared to be due to him by the decree in Shit 
No. 203 of 1949. It was contended in that darkhast, that the judgment-debtor 
had under the orders passed by the Income-tax authorities, paid an amount of 
Rs. 11,508-9-0 which was payable by the heirs of Kadarbhai to the Income-tax 
. department and the judgment-debtor was to that extent discharged from lia- 
bility, by virtue of s. 46(5A) of the Income-tax Act. 

The learned Judge accepted the contention of the judgmentdebtor and 
directed that execution do proceed after giving credit for Rs. 11,508-9-0 to the 
judgment-debtor. Against that order the judgment-creditor has appealed to 
this Court. . 

Bection 46(5A) of the Income-tax Act in so far as it is material provides 
that the Income-tax Officer may by notice in writing require any person from 
whom money is due or may become due to the assessee or any person who holds 
or may subsequently hold money for or on account of the assessee to pay to 
the Income-tax Officer, so much of the money as is sufficient to pay the amount 
due by the tax-payer in respect of arrears of income-tax and penalty. By the 
third paragraph of sub-s. (54) it ia provided that any person making payment 
in compliance with the notice under this sub-section shall be deemed to have 
made the payment under the authority of the asseasee and the receipt of the 
Income-tax Officer shall constitute a good and sufficient discharge of the liabili- 
ty of such person to the assessee to the extent of the amount referred to in the 
receipt. 

In this case, the judgment-debtor was served with a notice issued by the In- 
come-tax Officer under s. 46(54) to pay Rs. 11,508-9-0 and the judgment-debtor 
complied with that notice. By the operation of the third paragraph of sub-s. 
(5A) of s. 46, the ‘amount must be deemed to have been paid under the autho- 
rity of the judgment-creditors. Of the heirs of Kadarbhai, the judgment-cre- 
ditor claims to be an assignee and the judgment-debtor having paid the amount 
under the direction of the Income-tax Officer, he is by statute discharged from 
liability to the extent of the payment made. 

But Mr. Chandrachud, who appears on behalf of the decree-holder, contends 
that under O. XXT, r. 2, of the Civil Procedure Code, a payment made by the 
judgment-debtor in satisfaction of the liability under a decree can only be 
recognised by the executing Court if it is certified by the Court which passed 
the decree, and payment by the judgment-debtor to the Income-tax Officer not 
being certified in the manner and on an application made within the period 
prescribed, the executing Court was incompetent to entertain the plea of par- 
tial discharge of liability by virtue of the provision contained in sub-r. (3) of 
r. 2, O. XXI, Civil Procedure Code. In other words it is submitted that even 
if the liability to pay the decretal amount is discharged by virtue of the pro- 
vision contained in s. 46(5A) unless the payment is certified in the manner 
prescribed by O. XXI, r. 2, the Court executing the decree is unable to recog- 
nise the payment, and the only remedy of the judgment-debtor is to proceed in 
a criminal Court. We are unable to accept that contention. By the third 
paragraph of sub-s. (54) of s. 46 liability under the decree is discharged to the 
extent of payment made by the judgment-debtor to the Income-tax department. 
It is the receipt issued by the Income-tax Officer acknowledging payment which 
by operation of the statute discharges the judgment-debtor’s liability for the 
amount paid. Under the Civil Procedure Code there is an analogous provision 
in O. XXI, r. 46(3), which discharges liability of a garnishee on payment by 
him in Court of a debt in respect of which a prohibitory order is issued 
under el. (+) of sub-r. (1) thereof. When a judgment-debtor resists execution 
in these and other analogous provisions, he asks the Court executing the decree 
to take note of the statutory discharge of liability and not the payment made: 
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He informs the Court that by operation of the statute, even though the decree- 
holder has not received the payment, the liability is to- the extent of the pay- 
ment discharged. In our judgment there is nothing in sub-r. (3) which pre- 
cludes the Court executing the decree from recognizing the statutory -discharge 
of liability to the extent of the payment made. Sub-rule (3) of O. XXI, r. 2 of 
the Civil Procedure Code is at best a rule of evidence; whereas s. 46(5A) of 
the Income-tax Act enacts a provision which extinguishes liability. In the 
absence of an intention clearly expressed or necessarily implied in the statute 
providing for that extinction, we will not be justified in holding that the sta- 
tutory discharge of liability operates only when the payment is certified. By 
reason of the statutory discharge of liability under s. 46(5A) of the Income- 
tax Act, the decree-holder becomes incompetent to execute the decree for the 
amount paid by the judgment-debtor on behalf of the assesses to the Income- 
tax Officer. 

We agree with the view of the learned trial Judge that the decree to the 
extent of the amount paid by the judgment-debtor was unenforceable and dis- 
miss the appeal with costs. 

Appeal dismissed. 


Before Mr. Justice Shah and Mr. Justice V. S. Desai. 


SHANTABAI BABURAO KALBHOR v. RAMCHANDRA KHANDERAO 
KORHALE.* 
Hindu Law—Stridhan—Non-Saudayika stridhan—Wife separated from husband and 
living apart from him as husband addicted to vices—Whether wife competent to dis- 
pose of by will her non-saudayika stridhan. 


Under Hindu law a wife, who. on account of incompatibility of temperament or other 
cause is separated from her husband and the marital home is broken up, is com- 
petent to dispose of her non-saudayika stridhan by will without the consent of her 
husband who is separated from her. 

Bhagvanlal v. Bal Divali’, agreed with. 

Sarubai Balakdas v. Narayandas Bairagi’ Bhau v. Raghunath’, Gajanan Yeshwant 

v. Pandurang Govind’ and Muthukeruppa Pillai v. Sellathammal, referred to. 


One Sonubai, wife of Narhari Kalbhor, by sale-deed, dated May 21, 1980, 
purchased a house, City Survey No. 292 of Somvar Peth, Poona, for Rs. 10,500. 
Sonubai had paid to the vendor Rs. 1,000 before the date of the sale-deed and 
the balance of Rs. 9,500 was paid in the presence of the Sub-Registrar. After 
purchasing this house Sonubai let it out to tenants. Sonubai was conducting 
a sweetmeat shop in City Survey No. 15 of Shukrawar Peth, Poona, and in the 
conduct of that business she was assisted by her son Baburao Narhari. Nar- 
hari—husband of Sonubai—was living apart from Sonubai. Sonnbai made and 
executed a will on December 16, 1948, which was attested by N. W. Pandit, 
pleader, and Sitaram Vinayak. By that will, Sonubai purported to appoint 
Ramchandra Khanderao Korhale (plaintiff) as her executor, and she made 
various devises thereby. She devised the property substantially to her daughter 
and provided a legacy of Rs. 20 per month in favour of Shantabai—widow of 
her son Baburao. She also devised a legacy in favour of the plaintiff. Sonu- 
bai died on December 28, 1948. The plaintiff then applied to the District 
Court at Poona by Miscellaneous Application No. 49 of 1944 for probate of the 
will of Sonubai. Narhari—husband of Sonubai—contested the proceeding. 
By order, dated September 28, 1945, the District Court of Poona grented pro- 


*Deotdsd, November 15, 1958. First A L.R. 4 
No. 472 of 1955. against the decision of . W 8 (3006) LLR. 80 Bom. 299, 8.0. 7 Bom. 
Kulkarni, Joint Civil Judge (Senior Division), L.R. 83 
at Poona, in Civil Suit No. 180 of 1958. 4 ta 52 Bom. L.R. 288. F.B. 

1 (1825) 27 Bom. L.R. 683. 5 (1914) LL.R. 30 Mad. 208. 

2 (1948) LLR. Bom. 814, s.0, 45 Bom, Š 
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bate to the plaintiff of the will of Sonubai. Even after probate was granted to 
the plaintiff, in whom the estate had vested by virtue of his appointment as 
executor under the will of Sonubai, Shantabai (defendant), continued to re- 
main in occupation of the house and declined to deliver possession to the 
plaintiff. The plaintiff then filed Suit No. 180 of 1953 in the Court of the 
Joint Civil Judge, Senior Division, Poona, against the defendant, for a decree 
for possession of the house and for Ra. 3,600 as meane profits for three years 
prior to the date of the suit and for an order for payment of meane profits 
from the date of the snit till delivery of possession and for costs of the suit. It 
was the plaintiff’s case that the house in dispute had been purchased by Sonu- 
bai with her own fund, that it was her property and she was competent to 
make a will of which probate was granted to the plaintiff, and that the plain- 
tiff was entitled to obtain possession of the house from the defendant who had 
no title thereto. The defendant by her written statement contended inter alia 
that the house in dispute belonged to Sonubai’s husband Narhari and it had 
been purchased from the joint family funds in Sonubai’s name, and accord- 
ingly Sonubai had acquired no title to the house, that Sonubai was not in 
possession of the property, that Narhari and his son Baburao were all along 
in possession of the property and were managing the same, that on the death 
of Narhari and Baburao she—the defendant—had become the owner of the 
house, that Sonubai had no authority to make a will devising the house, that 
the defendant was in possession and management of the property as the owner 
and that she the defendant was receiving an income of Rs. 75 per month from 
the tenants occupying the house. She also contended that she was in possession 
of the house as owner even during the life-time of Sonubai and was collecting 
the rents from the tenants. 

The trial J udge negatived the contentions raised by the defendant and de- 
creed the plaintiff’s suit for possession and directed an inquiry into mesne pro- 
fits for a period of three years prior to the date of the suit under O. XX, r. 12, 
of the Civil Procedure Code and also directed ascertainment of mesne ‘profits 
from the date of the suit under O. XX, r. 12(1)(c), of the Civil Procedure 
Code. Against that decree the defendant appealed to the High Court. 


B. D. Bal, with 0. R. Dalvi, for the appellant. 
E. B. Sukthankar, with A. A. Adarkar, for the respondent. 


Sean J. [His Lordship after stating the facts and holding that the house 
in dispute belonged to Sonubai and it was acquired by her out of a fund in 
which Narhari and Baburao were not shown to be interested, proceeded.) If 
the house was purchased from a fund acquired by Sonubai from her sweetmeat 
business, the house will be regarded as stridhan other than sawdaytka, and the 
question which then falls to be determined is whether that property could in law 
be disposed of by Sonubai by a will without the consent of her husband. A 
Hindu married woman’s power to- dispose of her stridkan depends on the 
character of the stridkan. For this purpose, stridhan is divided into two classes, 
(1) saudaytka and (2) other kinds of sfridkan. A married woman has absolute 
power of disposal over her saudayika stridhan. She may dispose of it by sale, 
gift, will, or in any other way she pleases, without the consent of her husband. 
Her husband has no control over it. He cannot bind her by any dealings with 
it. This rule is based upon Katyayana’s text. 

“What a woman, either after marriage or before it, either in the mansion of her 
husband or of her father, recetves from her lord or her parents, is called a gift from 
affectionate kindred; and such a gift having by them been presented through kindness, 
that the women possessing it may live well, is declared by law to be their absolute pro- 
perty; the absolute exclusive dominion of women over such a gift is perpetually celebra- 
ted; and they have power to sell or give it away as they please, even though it consist 
of lands and houses. Neither the husband, nor the son, nor the father, nor the brother, 
have power to use or to alienate the legal property of a woman.” (See Colebrooke’s Digest 
of Hindu Lew, Book V, p. 475). 
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Stridhan other than saudaytka is subject to her husband’s dominion; he is en- 
titled to use it at his pleasure even if there be no distress, and it cannot be 
disposed of by a woman without-her husband’s consent. She cannot sell it, or 
make a gift of it, or bequeath it by her will, or otherwise deal with it without 
her husband’s consent. 

“But whatever wealth she may gain by arts, as by painting or spinning, or may 
receive on account of friendship from any but the kindred of her husband or her parents, 
her Lord alone has dominion over it; of her other property she may dispose without 
first obtaining his assent” (Katyayana) Colebrook’s Digest, Vol. V, p. 581; 
aud se text of Vyavahara Mayukha, Ch. IV, Sec. X, p. 93 (Mandlik’s trans- 
ation).: 

“As for the text—A wife, a son, and a slave are all incapable of property. What- 
ever they earn, belongs to him to whom they belong’, that too has reference to wealth 
acquired by mechanical arts and the like... Hence, says Manu (Ch. IX, v. 199):—‘a 
woman should never make any expenditure out of the family [property] belonging to 
several or even [out of] her own wealth without the assent of her husband’.” 

The rule is, however, subject to an exception, that where the husband and 
wife have drifted apart and the wife is not under the control of her husband, 
she is regarded as competent to dispose of her non-saudaytka stridhan without 
the assent of her husband. In Bhagvanlal v. Bat Divah,' a Division Bench of 
this Court held that a Hindu wife, who had lived apart from her husband for 
nearly 80 or 40 years, was competent to dispose of by will the property which 
she had inherited from her father, without the consent of her husband. Sir 
Norman Macleod, C.J., who delivered the judgment of the Court held that the 
husband and wife had lived apart for many years and the husband had lost all 
tights of control over the wife ‘‘so as to lose also the right to validate any dis- 
position which she might make by will of property inherited by her from her 
paternal relations.’? He then observed: ‘‘We think this decision is in conso- 
nance with the views which would prevail at the present day in the community.” 

In the present case, the evidence of the plaintiff and of Nikam shows that 
Sonubai was living apart from her husband Narhari for about 35 years before 
her death. That evidence is supported by the admission made by the defendant 
that the grain-ration card was obtained in the name of Sonubai as the head of 
the family and not in the name of Narhari, and by the evidence of Godse, the 
photographer, who has stated that Narhari was not staying with Sonubai in 
15, Shukrawar Peth, and that he had not seen him, and also by the recitals made 
in the will made by Sonubai in the first paragraph of which it is recited that 
Narhari was addicted to vices and thirty or thirty-five years before the date of 
the will on account of incompatibility of temperament the testatrix had 
separated from Narhari and had never lived with him thereafter, and that she 
herself had by starting a sweetmeat shop acquired the property devised thereby. 

Mr. Bal contends that the evidence of the plaintiff is interested evidence and 
that of Nikam who is an insolvent is unreliable. Mr. Bal says that it was 
possible for the plaintiff to prove, if Narhari was staying apart from Sonubai, 
that he was paying rent for occupation of the premises in which it is alleged he 
resided but the plaintiff has not led that evidence. It is urged that the trial 
Judge was in error in relying upon the story of Godse that he had never seen 
Narhari living with Sonubai which was related by the witness in answer to the 
Court’s question after the re-examination of the witness was concluded and the 
defendant had no opportunity to cross-examine the witness on the truth of the 
assertion made by him. Mr. Bal also submitted that the recitals made in the 
will by Sonubai must have been made at the instance of the plaintiff and under 
advice from some lawyer who prepared the will in the light of Bhagvanlal’s 
case. He also relies upon the evidence of one Datar and contends that Narhari 
and Sonubai were living together and Sonubai was ‘‘under coverture’’ at the 
time when she made the will, and accordingly the will was ineffective, Narhari 
not haying assented to the dispositions contained therein. 


1 (1925) 27 Bom, L.R. 688, 
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It is true that the plaintiff may be regarded as interested in the will because 

he himself is a devisee, and Nikam has admitted that he was adjudicated an 
insolvent. But on that acconnt we are unable to hold that his testimony is 
unreliable. The witness, it appears, has written the accounts of the business 
conducted by Sonubai for 24 years and those account books were produced in 
the trial Court. The entries in the books of account relate to the business of 
the shop and the house which was purchased in the name of Sonubai. The 
story of the witness that he had occasion to meet Sonubai almost every day 
appears to be true. It is not suggested that this witness was interested in 
the subject-matter of the suit and we see no reason to disbelieve his testimony 
when he says that Sonubai and her husband Narhari were living apart for 
many years. 

Even apart from this testimony, the recital in Sonubai’s will that Narhari 
was addicted to vices and that on that accouht she had been living apart from 
him for 80 or 35 years has strong probative value. If Sonubai was living with 
Narhari, there was no reason for her to make this false recital in the will. We 
are unable to agree with the contention that relying upon the decision in 
Bhagvanlal’s case some lawyer advised that in order to enable Sonubai to make 
a will of her property she had to allege that she was living apart from her 
husband for many years prior to the date of.execution of the will, and with a 
view to make the will effective the plaintiff persuaded Sonubai to make a 
false recital that Narhari was addicted to vices and on that account 
Sonubai was living apart from him. If Sonubai, who was aged 665 
years at the time of her will, had been living happily with her husband 
Narhari, and even if she was minded to dispose of the property in favour of the 
plaintiff and her daughter, there was no reason why she should be willing to 
make a false recital in the will and add thereto that her husband Narhari was 
addicted to vice and on that account’she was living apart from her husband. 


Witness Datar, who was a mortgagee of houses Nos. 14 and 15 in Shukrawar 
Peth in one of which Sonubai resided, has, it is true, stated that Narhari was 
living with Sonubai till 1938. The learned trial Judge who saw the witness in 
the witness-box has criticised the testimony of this witness and observed that 
this story was a ‘‘most shabby story’’ and he has given good reasons for dis- 
carding the testimony of this witness. The witness stated that when the house 
was mortgaged with possession before 1910 the management was with his father 
Dattatraya and after the death of his father in 1910, the management devolved 
upon Ramchandra Narayan—brother of the witness—who died in 1925 and 
since 1925 he, the witness, was managing the property till 1938 when it was 
redeemed. The witness also stated that about the year 1925 he had been told 
by Narhari that rent-receipts in respect of the premises occupied by 
Sonubai in the house under mortgage should be made out in the name 
of Sonubai and not in his name, and that accordingly the rent receipts were 
go made out. In cross-examination the witness admitted that he started 
managing the house some time in 1927-28 and that he had no personal knowledge 
about any earlier period. That evidently shows that his story that Narhari had 
told him that the rent receipts should be made out in the name of Sonubai 
cannot be true. The witness was shown a photograph in his cross-examination 
and he was able to identify Sonubai sitting at the counter of her shop but he 
was unable to say where Narhari or his son Baburao were in the photograph. 
If, as the witness pretends, he was familiar with Narhari and his son Baburao, 
it would not have been difficult for him to identify from the photograph, which 
includes a large number of persons, Baburao who, it is conceded, was actually 
in the photograph, and to state that Narhari was ‘not in the photograph. The 

non-committal reply given by the witness shows, in our Judgment, that the wit- 
' ness did not know Narhari and Baburao. The witness has not produced his 
books of account on the pretext that they had been destroyed in 1948. Admitted- 
ly the witness carries on the business of moneylending and it is difficult to accept 
the story that he had destroyed his books of account. He is unable to say who 
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the other tenants residing in the house were. His memory with regard to 
several matters other than the one fact which he came to depose before the Court, 
vis., that Sonubai and Narhari were living together, appears to be extremely 
vague. The learned trial Judge who saw the witness and heard his testimony 
was not satisfied with that testimony, and sitting in appeal we are unable to 
disagree with the appreciation of the evidence of this witness by the learned 
trial Judge. - : 

On the evidence which we have already referred to there can be no doubt that 
Sonubai and Narhari were living apart for many years prior to the date 
of Sonubai’s will. Once we reach that conclusion, there is no reason why the 
recital made by Sonubai in the will that for more than thirty years prior to the 
date of the will she had been living apart because her husband Narhari was 
addicted to vices may not be accepted as true. 


Mr. Bal contends that in Serubat Balakdas v. Narayandas Batragi,2 Sir John 
Beaumont, C.J., differed from the principle of Bhagvanlal v. Bai Divali, and 
- we may accept the view in the latter case as a correct exposition of the law. In 
Sarubat’s cage, on account of quarrels the plaintiff and his wife had lived apart 
for some twenty-five years. The plaintiff was living in a temple which belonged 
to him and the wife also resided in the same temple but in a separate room. 
The wife made a will a few days before her death and left her non-saudayika 
stridhan to her niece. After the death of the wife, a suit for a declaration of 
the title of the plaintiff to the property was filed, on the plea that the wife was 
not competent to dispose of the property as she-had not obtained the plaintiff’s 
‘consent -before making the will. On these facts, in second appeal the learned 
Chief Justice held confirming the decree of the District Court, that the testa- 
trix must be presumed to be ‘‘under coverture’’ when she made the will and 
- she had no power to dispose of the property without the consent of her husband. 
Beaumont, C.J., observed after referring to Bhau v. Raghunath,’ that (p. 317): 

“,,.The rule is expreesed to apply to a woman under coverture, which is the expres- 
sion used in the translation of the texts, and I must assume that the translations are 
accurate. The word ‘coverture’ under English law is synonymous with marriage, and 
a woman under coverture is simply a married woman...in English law a woman does 
not cease to be under coverture because she ceases to live with her husband.” 


Our atténtion has, however, not been invited to any text which can approxi- 
mately be regarded as paraphrased by the rule stated by the learned Chief 
Justice. It is true that Jenkins, C.J., in Bhau’s case (which it may incidentally 
be observed was on the question expressly decided thereby overruled in 
Gajanan Yeshwant v. Pandurang Govind+) after setting out Nilkanth Bhatt’s 
text in the Vyavahara Maynkha, observed at page 238: i 
- “This passage clearly indicates that, except as to the kind shown as saudayika, a 
‘woman's power of disposal over her stridhan is during coverture subject to her husband’s 
consent.” wwe - om Z S ~ =. - - $ 

But it would be unduly exalting the dictum of Sir Lawrence Jenkins to hold 
that by using the expression ‘‘during coverture’’ it was intended to convey 
that so long as the marriage tie subsisted the power of disposal of a Hindu 
woman over her stridhan was inexorably subject to her husband’s consent. 

The reason of the rule why non-seudayika stridhan is subject to the control 
of the husband is as stated by Sheshgiri Ayyar J. in Muthukaruppa Pillai v. 
Sellathammal,® as follows (p. 299): 

“ There is however an exception as regards gifts from strangers not given at the 
nuptial fire or during the marriage procession, and acquisitions made by means of 
mechanical arts by a married woman. They are subject to the control of the husband 
because the spirit of the Hindu law is against a married woman receiving gifts from 
strangers except at the time of marriage or from making acquisitions during coverture 


2 [1943] Bom. 814, 5.0. 45 Bom. L.R, 473. 4 (1949) 52 Bom. L.R. 238, T.B. 
3 tr008} LLR. 80 Bom. 229, s.c. 7 Bom. 5 (1914) LLR. 89 Mad. 298. 
LR. 938. 
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as she is expected to give her time and attention solely to the welfare of her husband 
and children and to the management of the household affatrs.” 


Where a married Hindu woman is on account-of incompatibility of tempera- 
ment or other cause separated from her husband and the marital home is 
broken up, we are unable to appreciate why the wife should, before making an 
effective disposition of her property, be required to obtain the assent of her 
husband who is separated from her. The texts relating to the powers of Hindu 
women over their siridhan property were evolved at a period when the law- 
givers proclaimed the perpetual tutelage of woman (Manu IX 8), and asa 
necessary corollary thereto enjoined frugality in enjoyment of property held by 
them (Colebrook’s Digest of Hindu Law, Book V, p. 477) and placed restric- 
tions upon disposal thereof (Vyavahara Mayukha, Ch. IV, Sec. 8, pL 3). At 
the time when the sages propounded the law, there was very little property a 
Hindu woman could possess and the society did not countenance a woman living 
apart from her husband. If in the context of that social order the law-givers 
ordained that siridhan other than saudaytka cannot be disposed of by a Hindu 
woman without her husband’s assent, that rule cannot, in our judgment, be 
made applicable to the Hindu society in the present days. We are unable to 
hold that the Hindu law is so static or so inelastic that in interpreting the 
texts the Courts are powerless to mould it to meet situations not contemplated 
at the time when it was declared and in the light of the consciousness of the 
society. Lf, having regard to the conditions prevailing many centuries ago, the 
rule was laid down by the law-givers that a Hindu married woman was not com- 
petent to dispose of her non-saudayika stridhan without the consent of her 
husband in the context of a society which did not contemplate separate residences 
of.a Hindu woman from her husband, we will not in the present days be justified 
in holding, in a society which favours emancipation of women and does not 
look with disfavour upon a married woman for sufficient cause living apart 
from her husband, that even after the marital home is broken up the wife is still 
liable, before disposing of property acquired by her own exertions and of which 
she is the absolute owner, to obtain the assent of her husband. We are of the 
view that when a Hindu husband and wife have drifted apart and the marital 
home is broken up, the husband not only loses control over the wife but also loses 
control over the non-saudaytka stridhan of the wife. ’ 

‘We may observe that in Sarubat’s case from the facts found proved it appear- 
ed that the husband had not lost all control over the wife. They were living 
under the same roof, and the husband had even control over the residence of 
the wife. Sir John Beaumont C.J., in Sarubat’s case did not, and could not, 
say that the principle of the judgment in BAagvanlal’s case was incorrect; and, 
with great respect, we regard the view expressed in Bhagvanlal’s case as con- 
sistent with.the notions of the present-day Hindu society. 

[The rest of the judgment is not material to this report]. 


Appeal dismissed. 
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Before Mr. Justice Tambe and Mr. Justice Tarkunde. 
MOHANLAL CHANDULAL AGARWAL v. JANU DASRAJI.* 

Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 10(1) & (2), 23, 3, 8, 9 
—Whether landholder can apply for enhancement of lease-money agreed upon at 
time of lease—Rights of lessee safeguarded under s. 23 whether rights granted to 
lessee by Act or rights allunde the Act—Whether s. 3 overrides other provisions of 
Act. 


Under s. 10(2) of the Berar Regulation of Agricultural Leases Act, 1951, a land- 
holder can apply for enhancement of the leese-money which was agreed upon at 
the time of the lease. rq 

The purpose of s. 23 of the Berar Regulation of Agricultural Leases Act, 1951, Js 
to provide that if a legsee possesses any rights independently of the Act, those rights 
are not limited or abridged by any of the provisions of the Act except the provisions 
contained in s. 7(1) of the Act. Therefore, the rights safeguarded are the rights 
which the lessee has acquired indépendently of the Act and not the rights granted 
to the lessee by the Act itself. 

Section 3 of the Act must be read along with other sections of the Act, and not so 
that tts provisions override other provisions of the Act. 

Dullab Ganpat v. Ceo E eee cree Shri Gundu 
Satyappa Dhade’ referred to. 


Tu facts appear in the judgment. 


N. B. Chandurker, for the petitioner. 
N. L. Abhyankar, with S. V. Natu, for opponent No. 1. 


TARKUNDE J. The petitioner is a landholder of two agricultural lands. In 
the year 1951-52, during which the Berar Regulation of Agricultural Leases 
Act, 1951 (XXIV of 1951) came into force, the two lands were in the posses- 
sion of respondent No. 1 as a tenant. The rent agreed for the year was 
Rs. 150. By virtue of s. 8 of that Act, respondent No. 1 became a protected 
lessee. Another result of that section was that his lease was deemed to be 
for a period of five years from the year 1951-52 and by a subsequent amend- 
ment that period was extended to seven years. In the year 1954 the petitioner 
applied under s. 10(2) of the Act to the Sub-Divisional Officer for the deter- 
mination of reasonable lease-money for the lands, alleging that the agreed rent 
was very low and that there was an understanding between him and the tenant 
that the rent was to be increased as the lands improved during the course of 
tillage. The Sub-Divisional Officer heard the parties and fixed the reasonable 
lease-money at Rs. 262-8-0 per year. On an appeal taken by respondent No. 1, 
the Additional Deputy Commissioner confirmed the decision of the Sub-Divi- 
sional Officer. Respondent No. 1 went in second appeal to the Bombay Revenue 
Tribunal, and the Bombay Revenue Tribunal allowed the appeal and set aside 
the orders of the Courts below. The decision of the Bombay Revenue Tribu- 
nal is challenged before us. The Tribunal held that s. 10(2) of the Act did 
not entitle the petitioner to apply for enhancement of lease-money and that 
the petitioner’s application was not tenable in law. In coming to that conclu- 
sion, the Tribunal relied on their earlier Full Bench decision in Imamkhan 
v. Sheikh Gulam.? 

Subsection (1) of s. 10 of the Act, in so far as it is relevant, provides that 


“the lease-money payable by a protected lessee shall be the lease-money agreed upon 
between such lessee and his landholder, or where there is no agreement or elther party 


“Decided, November 18, 1968. Special Civil of 1085, dager ga and Dixit J., 
Application co 244 of 1958. on November l, trae 
tebe) Special í L.R. 219. ii [1958] N. TJ. 
2 (l Special Civil Application No, 1695 
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to the agréeimént considers the agreed Jease-maney as unreasonable, such reasonable 
lease-money as may be fixed by the Revenue Officer.” 
This is followed by sub-s. (2) which is in the following terms: 

“For the determination of reasonable lease-money under sub-section (1), either the 

lessee or the landholder may apply in the prescribed form to a Revenue Officer within 
whose jurisdiction the land is situated.” 
Thus, by the express terms of sub-es. (1) and (2) of s. 10, both the lessee and 
the landholder have been given the right of getting the reasonable lease-money 
determined by a Revenue Officer if either of them considers that the agreed 
lease-money is unreasonable. Despite this, the aforesaid Full Bench_of the 
Bombay Revenue Tribunal held that a landholder cannot apply for enhance- 
ment of the lease-money which was agreed upon at the time of the lease; 
and in coming to this conclusion the Full Bench relied fpon the terms of s. 28 
of the Act. Section 23 says: 

“Save as otherwise provided in sub-section (1) of section’7, no other provision con- 

tained in this Act shall be construed to limit or abridge the rights or privileges of any 
lessee under any usage or law for the time being in force or arising out of any contract; 
grant, decree or order of a Court or otherwise howsoever.” 
The Full Bench of the Tribunal held that under s. 3 of the Act the con- 
tractual lease between the parties is deemed to be for a period of seve years; 
that the lease must be deemed to have continued with all the terms and conditions 
thereof including the term with regard to the leasemoney; and that the right 
80 given to the tenant by s. 3 cannot be limited or abridged by anything con- 
tained in s. 10, because s. 28 expressly bars any such construction being placed 
on s. 10. 

We are, with respect, unable to accept this view. We agree that s. 3 of-the 
Act creates a legal fiction, and the effect of the legal fiction is that the lease 
is deamed to be for a period of seven years from 1951-52 with its original terms 
and conditions. But the rights which are thus granted to the protected lessee 
by s. 8 of the Act are subject to certain limitations placed by the Act it- 
self; and s. 23 cannot be so construed as to place those rights above the said 
limitations. For instance, s. 8 of the Act enables a landholder to apply to the 
Revenue Officer for terminating the lease of a protected lessees on various grounds, 
guch as, that the lessee has failed to pay the lease-money on or before a parti- 

. cular date. Section 9 enables a landholder in certain circumstances to termi- 
nate the lease if he requires the land for personal cultivation. These and simi- 
. lar rights granted to the Jandholder operate as limitations on the security of 
tenure given to the tenant by s. 8 of the Act, and there is no reason why the 
right granted to the landholder by a. 10 of the Act of getting reasonable lease- 
money’ determined by a Revenue Officer should not have the same effect. Bec- 
tion 8 must be read along with other sections of the Act, and not so that its 
provisions override other provisions of the Act. If the view of the Revenue 
Tribunal weré accepted, a part of s. 10 would be rendered wholly nugatory, 
because in no circumstances would a landholder be able to get reasonable lease- 
money determined by a Revenue Officer, although such a right has been ex- 
- pressly granted to him by that section. : 
‘ In our view, the purpose of s. 23 of the Act is altogether different. Ita pur- 
pose is to provide that if a lessee possesses any rights independently of the 
. Act, those rights are not limited or abridged by any of the provisions of the 
Act except the provision contained in subs. (1) of s. 7. Section 7(1) pro- 
hibits a protected lessee from transferring his right in the land; so that the effect 
-of this provision read with s. 23°is that even where a protected lessee had the 
right, independently of the Act, of transferring his leasehold interest, that 
right is no longer available to him. Subject to this exception, the rights of a 
lessee are safeguarded by s. 23. But the rights so safeguarded are the rights 
which ‘the lessee has acquired independently of the Act ard not the rights 
which are granted to thé lessee by the Act itself. In thé present. case, the 
right of respondent No. 1, the lessee, to-remain in possession of the-landa on 
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payment of the annual lease-money of Rs. 150 in and after 1952-53 was wholly 
the creation of s. 3 of the Act; and s. 28 cannot be so construed as to safeguard 
that right against the other provisions of the Act. 

In support of their conclusion, the Full Bench of the Bombay Revenue Tri- 
bunal relied on the decision of Chagla C.J. in Dullab Ganpat v. Yalab Ganpat.? 
That case arose under the Bombay Tenancy Act, 1939; and construing the 
provisions of that Act corresponding to the provisions of ss. 8, 10 and 28 of 
the Berar Regulation of Agricultural Leases Act, the learned Chief Justice held 
that the landlord had no right to get the agreed rent enhanced by applying 
for the determination of reasonable rent. In that case, however, the contrac- 
tual lease was for a period of ten years, independently of the legal fiction creat- 
ed by one of the sections of the Bombay Tenancy Act, 1939, and it was 
during the pendency of this contractual lease that the landlord had applied 
for determination of reasonable rent by the Mamlatdar. The learned Chief 
Justice held that the contractual right of the tenant could not be abridged or 
limited by recourse to the provision in the Act which enabled the Mamlatdar 
to fix reasonable rent. In a subsequent case Sitaram Vithal Chitnis v. Shri 
Gundu Satyappa Dhade®, the learned Chief Justice, delivering the judgment 
of a Division Bench consisting of himself and Dixit J., had occasion to refer 
to the judgment delivered by him in Dulab Ganpat v. Vallab Ganpat. Refer- 
ring to his decision in the earlier case, the learned Chief Justice observed: 


“I construed the Act as giving special rights to the tenant, and one further special 
right was that if he had any right aliunde the Act, that right was safeguarded and that 
right could not be taken away under the Tenancy Act. But the particular facts I: was 
dealing with in that case were that there was a subsisting lease under which the tenant 
was liable to pay a certain amount as rent, the landlord applied for the fixation of reason- 
able rent, and the Mamlatdar fixed the reasonable rent at a Higher amount than the 
contractual rent, and what I held was that as the tenant had a right under the contract 
to pay a certain rent, that right could not be taken away by the provision of the Act by 
which the reasonable rent was fixed at a higher amount.” r 
Tt is thus clear that our view with regard to the scope and construction of s. 28 
of the Berar Regulation of Agricultural Leases Act is in no way different from 
the view taken by the learned Chief Justice about the corresponding provi- 
sion of the Bombay Tenancy Act. 

On behalf of respondent No. 1 Mr. Abhyankar argued before us that s. 23 
of the Act safeguards the right of a lessee ‘‘arising out of any contract’’; that 
section provides by a legal fiction that the right of respondent No. 1 in this 
case to pay Re. 150 as lease-money is a right arising ont of a contract; and 
_ that the legal fiction must be given full effect by placing that contractual right 

beyond the limitation comprised in s. 10. Alternatively, Mr. Abhyankar 
argued that if the said right of respondent No. 1 cannot be regarded as a right 
arising out of a contract, it was a right ‘‘arising...otherwise howsoever”, and 
in that event also, it should receive the protection of s. 28. We are unable to 
accept either of these arguments. In either case, the right claimed by res- 
pondent No. 1 arises by virtue of the provisions of s. 3, and cannot stand in- 
dependently of it. Section 28 does not safeguard any right derived from the 
provisions of the Act, whether that right is granted by creating a legal fiction 
or otherwise. 

In the result, we hold that the application of the petitioner for the deter- 
mination of reasonable lease-money under s. 10(2) of the Act is maintainable, 
and set aside the decision of the Bombay Revenue Tribunal. As the Bombay 
Revenue Tribunal have not dealt with the merits of the appeal before them, 
the appeal is restored with a direction that the Tribunal will deal with the same 
according to law. In the circumstances of the case, there will be no order as 

: to costs. 
Application allowed. 

2 (1958) 56 Bom. L.R. 219. of 1955, decided by Chagla O.J. end Dixit J., 

3 (1955) Special Civil Application No. 1695 on November 1, 1955 (Unrep.). 
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Before Mr. Justice S. T. Desai and Mr. Justice K. T. Desai. 


KRISHNAPRASAD JWALADUTT PILANI v. THE COLABA LAND & 
MILLS CO. LTD.* 

Companies Act (I of 1956), Secs. 166, 255, 256, 360—Whether elected director continues 
to hold office as director after expiry of period for calling annual general meeting 
under s. 166. 1 

The tenure of office of the elected directors of a company does not continue after 
the expiry of the statutory period laid down under s. 166 of the Companies Act. 
1956, for calling an annual general meeting. 
Anonthalakehmt v. Indian Trades and Investments,’ agreed with. 
Kailash Chandra v. Jogesh Chandra,’ dissented from. 
Consolidated Nickel Mines, Limited, In re,’ referred to. 


Tus facts appear in the judgment. 


- P. N. Bhagwati, for the applicants. 
J. M. Thakore, for respondent No. 2, V. J. Pilani. 
D. P. Madon, for petitioner in I.C. Petition No. 118 of 1957, K. J. Pilaar 
A. B. Diwan, for respondent No. 4, Jayantilal Patel. 
F. 8. Nariman, for Mr. Phiroz Wadia. 
J. H. Bhabha, for respondents Nos. 9 and 10. 
8. K. Desai, for the Director, Solomon Moses. 


8. T. Desar J. A question of considerable importance and some interest 
arises on this application under the new Companies Act of 1956 and the ques- 
tion relates to the tenure of office of what are usually described as directors 
elected at annual general meetings of companies. Section 166 of the new Com- 
panies Act lays down that the first annual general meeting shall be held by a 
company within eighteen months of ita incorporation. It also laya down that 
the next annual general meeting of the company shall be held by it within 
nine months after the expiry of the financial year in which the first annual 
general meeting was held; and thereafter an annual general meeting shall be 
held by the company within nine months after the expiry of each financial 
year. Stripped of details, the provision for years subsequent to the first an- 
nual general meeting is that a company shall call its annual general meeting 
within nine months after the expiry of its financial year. That provision is 
mandatory. It is express and explicit. Ordinarily, elected directors of com- 
‘panies are not appointed for any specified period of time in term of years. 
They retire by rotation and they retire from their office of directorship at a 
date which would be the date of the statutory annual general meeting of the 
company. The question which we have to determine is whether in a case where 
despite the mandatory provisions of s. 166 and in breach of their duty as 
directors, the directors do not call an annual general meeting of the company 
for any length of time, can they claim to continue in their office of director 
after the expiry of the period mentioned in the section for calling the statu- 
tory meeting. Prima facie the contention that they can continue to hold the 
office in any such case would seem wholly unsound. But we are told that there 
is a provision in the Companies Act, which, if properly mterpreted, leads to 
such an undesirable result. 

‘The application before us is by the Colaba Land and Mills Co. Ltd. and the 
‘circumstances in which it is made are these. On April 14, 1955, the annual 
general meeting of the company was held for the year 1954. The financial year 
of this company, which is a publie company, ends on December 31. At that 

*Necided, Norember 20 1058. IL O. Petition 2 [1928] AT.R. Cal. 868. 
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meeting Jayantilal N. Patel retired by rotation-and being eligible for re-eled- 
tion was re-elected as a director. The annal general meeting for the year 1955 
was held on March 29, 1956. At that meeting V. J. Pilani retired by rotation , 
and being eligible for re-election was re-elected. The annual general meeting 
for the year 1956 has not been called to this date. The period for holding that 
meeting was extended by the Registrar upto March $1, 1958. Even so that 
meeting was not held. Nor has the annual general meeting for the year 1957 
been held’ to this date. Between March 1957 and November 1957 there were 
certain changes in the constitution of the Board of Directors of the company 
as some directors resigned and one of them died. In November 1957 the 
pon as regards the personnel of the Board of Directors of the company was 


(1) V. J. Pilani who had been elected in the annual general meeting of the 
shareholders on March 29, 1956. 

(2) Jayantilal Patel.who had been elected in the annual general meeting of 
the shareholders of the company on April 14, 19565. 

(8) K. J. Pilani who had been elected in the annual general meeting of the 
shareholders on April 22, 1954. 

(4) R. S. Sethna who had been appointed by the Central Government on 
November 12, 1957. 

(5) F. 8. Wadia who had been appointed by the Central Government on 
November 21, 1957. 

(6) Solomon Moses who was elected as an additional director of the com- 
pany under s. 260. That was in November, 1957. 
On September 30, 1958, the personnel of the Board of Directors of the com- 
pany was the same with this difference that K. J. Pilani who, it was said, had 
vacated his office, was co-opted as a director on September 8, 1958. An objec- 
tion was raised by one of the directors appointed by the Central Government 
to the attitude taken up by two of the directors, Jayantilal Patel and Solomon 
Moses that they had continued to be directors of the company, although if 
annual general meetings of the company had been held as required by s. 166, 
they would have retired long since. Their contention was that despite non- 
conformity with the provisions of s. 166 they continued to be directors of the 
company and were entitled to act as such till the date when an annual general 
meeting of the company might be held in future. The company has come before 
us on this application and the question we are asked to determine is whether 
Jayantilal Patel and/or Solomon Moses have ceased to be directors of the com- 
pany. 

The relevant part of s. 166 of the new Companies Act to which we have 
already made some reference may be set out here: 


“168. Annual general meeting—(1) (a) Every company shall, in addition to any 
other meetings, hold a general meeting which shall be styled its annual general meeting 
at the intervals, and in accordance with the provisions, specified below. 

(b) The first annual general meeting shall be held by a company within eighteen 
months of its incorporation. 

(c) The next annual general meeting of the company shall be held by it within nine 
months after the expiry of the financial year in which the first annual general meeting 
was held; and thereafter an annual general meeting shall be held by the company within 
` nine months after the expiry of each financial year: . 

Provided that the Registrar may, for any special reason, extend the time within which 
any annual general meeting (not being the first annual general meeting) shall be held, 
by a further period not exceeding stx months. 

(d) Except in the case referred to in the foregoing proviso, not more than fifteen 
months shall elapse between the date of one annual general meeting and that of the next.” 
Section 167 empowers the Central Government to call an annual general meet- 
ing where default is made in holding an annual general meeting in accordance 
with s. 166. Section 168 is material and it inflicts penalty for default in com- 
plying with the provisions of s. 166. The company and every officer of the 
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company who is in default is liable to punishment with fine which’ may extend 
to pee 5,000. The other material sections are as. 255 and 256 which aré as 
under: To‘ š g ~ 


“BS. Appointment of directors and proportion of those who are to retire by rota- 
- ton—(1) Not less than two-thirds of the total number of directors of a public company, 
or of a private company which is a subsidiary of a public company, shall— 

T (a) be persons whose period of office is liable to determination by retirement of | 
directors by rotation; and E 

(b) save as otherwise expressly provided in this Act, be appointed by the company 
_ in-.general meeting. : 

(3) The remaining in the case of any such company, and the directors 
generally in the case of a te company which -is not a subsidiary of a public com- 
pany, shall, in default of and subject to any regulations in the articles of the company, 
also be appointed by the company in general meeting.” f 

“256. Ascertainment of directors retiring by rotation and filling of vacanctes— 
(1) At the first annual general meeting of a public company, or a private company which 
is a subeldiary of a public company, held next after the date of the general meeting at 
which the first directors are appointed in accordance with section 255 and at every sub- 
sequent annual general meeting, one-third of such of the directors for the time ‘being as 
are liable to retire by rotation, or if their number is not three or a multiple of three, 
then, the number nearest to one-third, shall retire from office. 

(2) The directors to retire by rotation at every annual general meeting shall be those - 
who have been longest in office since their last appointment, but as between persons who 
became directors on the same day, those who are to retire shall, in default of and sub- 
ject to any agreement among themselves, be determined by lot. 

(3) At the annual general meeting at which a director retires as aforesaid, the com- 
pany may fill up the vacancy by appointing the retiring director or some other person 
thereto...” 

V. J. Pilani, respondent No. 2, Jayantilal Patel, respondent No. 4 and K. J. 
Pilani are represented by different counsel and have made their submissions 
before us. The company is represented by separate counsel and the company 
has also made its submissions before us. Solomon Moses, although he is not a 
party to the petition, is also represented by counsel. Learned counsel for the 
company as well as these directors have pressed before us the contention that 
the position in law is that even though there is a breach of the statutory duty 
on the part of the directors in not calling an annual general meeting of the 
company as required by. law, they continue and will continue to be the direc- 
tors of the company till an annual general meeting is in fact held. The direc- 
tors appointed by the Central Government have opposed that contention. The 
greatest reliance has been placed by learned counsel for those directors and the 
company on certain words in s. 256 of the Act and the words are: ‘‘At the 
first annual general meeting’’ and ‘‘at every subsequent annual general meet- 
ing”. It is urged that the directora who are liable to retire by rotation conti- 
nue to hold their office as directors till the annual general meeting is in fact 
held. It is said that there is no other provision in the Act which indicates any 
contrary rule. It is also said that if the directors have committed a breach of 
the statutory requirement of s. 166 pertaining to calling of annual general 
meetings, that is irrelevant for the present purpose and if it has any relevance 
that would only be on the question of penalty which may be inflicted on them 
under s. 168 for default in complying with the provisions of s. 166 relating to 
calling of annual general meetings. It is urged that support is to be derived 
for this construction when reference is made to the proviso to sub-cl. (e) of 
s. 166(7) which empowers the Registrar for any special reasons to extend for 
a further period not exceeding six months the time within which an annual 
general meeting should be held. It is pointed out that if the view pressed for 
the acceptance of the Court by the directors appointed by the Central Govern- 
ment were tò be accepted, the directors would ordinarily retire at the expiry 
of nine months from the date of the end of the financial year of the company, 
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‘annual general’meeting, the directors who had vacated their offlee-on retirement 
would not beable to seek re-election. It is difficult to-see why they would not 
be able to seek re-election. But assuming that it is so, we do not see how that 
can affect the legal position. Another hardship sought to be pointed out on 
behalf of the company was that if the Central Government were to intervene 
and call an annual general meeting at a later date, the directors who would be 
treated as having vacated their office latest at the end of nine months from the 
expiry of the financial year of the company would be prejudiced. There is no 
substance in this suggestion either. The question that we have to consider 
really lies in a very narrow compass and it is whether the tenure of the elected 
directors can continue after the expiry of the statutory period laid down for 
calling an annual general meeting? Section 255, as we have already mention- 
_ ed, is material. It deals with the appointment of directors and proportion of 
those who are to retire by rotation. Clause (a) of subs. (1) speaks of two- 
thirds of the number of directors as persons whose period of office is liable to 
.determination by retirement of directors by rotation. Section 256 speaks of 
annual general meeting. But evidently it proceeds on the basis that the annual 
general meeting has been called as required by statute i.e. s. 166. In our judg- 
ment it speaks of directors who till the date of the actual calling of the meeting 
continued to be directors in accordance with the provisions of law. A person 
who is to cease to be a director by retirement at the expiry of a stated time 
cannot claim to have escaped such retirement simply because an annual general 
meeting had not been called as required by law within that time. Section 256 
does not include those who vacated their office. It only applies to directors 
who had not already vacated their office or ceased to be directors by operation 
of any provision of law. It has nothing to do with the tenure of the office of a 
director in the proper sense of that expression. The marginal note of s. 256, 
which we may look at for the purpose of seeing the trend of the section, speaks 
of ascertainment of directors retiring by rotation and filling of vacancies. 
It does not lay down any substantive rule as to the tenure of the office of a 
director. .It is not the only section which has to be considered. We have to 
ascertain the tenure of the office of an elected director not merely from that 
eection but from the language of ss. 166, 255 and 256 read together. 

In the context of the tenure of the office of an elected director, the general 
meeting at which a director liable to retire by rotation ‘‘shall retire from office’ 
must, in our Judgment, be understood to be a general meeting called in accord- 
ance with the mandatory provisions of s. 166. It is extremely difficult to see how 
that tenure of office can be extended simply by not calling the annual general 
meeting and taking shelter under the language of s. 256 which, as we have 
already said, does not lay down any substantive provision relating to the tenure 
of the office of an elected director. Mr. Bhabha, learned counsel for respon- 
dents Nos. 9 and 10 is, in our opinion, right when he says that persons who have 
committed a breach of their duty by not calling the required annual general 
meeting within the statutory time cannot be permitted to say that they have 
not vacated their office because in fact an annual general meeting has not been 
called. What we have to consider is the meaning and effect of the sections to 
which we have already made reference, and reading those sections, we find little 
difficulty in reaching the conclusion that a director vacates his office at the latest 
on the last day on which an annual general meeting could have been called as 
required by s. 166. Nov, it is not as if there is no authority in support of the 
view which we are inclined to take. There is a considerable body of authority 
in England on the construction of the analogous provisions relating to directors 
and there are two authorities of Courts in India, one a decision of the Madras 
High Court and another a decision of the Calcutta High Court. It is not 

_ necessary for us to examine the English decisions in any detail since that has 
been done in the Madras decision to which we shall presently turn. But before 
we do so, it is necessary to examine the position in law on this question before 
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. the Indian Companies Act of 1956 found. place or the stattite book. Section 
17(2) of the Companies Act‘of 1913 was as under: 


x “Articles of- Association may adopt all or any of the regulations contained in Table 
Mo ae ee ee 

, With or to the same effect as regulation 58, regulation 66, regulation 71, regulations 78, 79, 
80, 81 and 82, regulation 95, regulation 87, regulation 105, regulation 107 and regula- 
tions 112, 113, 114, 115 and 116 contained in that Table.” 

. We are only concerned with art. 78 mentioned above which was to be deemed’ 


` to be contained in the articles of association of every company. That Tegula- 
tion was as under: 


, EE EEE NEE A AEE EEE Gh EAN tacts 
from office, and at the ordinary meeting in every subsequent year, one-third of the direc- 
tors for the time being or, if their number is not three or a multiple of three, then the 
number nearest to one-third shall retire-from office.” 3 
The wording of the analogous provision in English law which was also a regu- 
lation was in part materia. By the Companies (Amendment) Act of 1936, 
s: 861 was added in our Companies Act of 1913 which dealt with the question 
of vacation of office of a director. Sub-section (2) of that section was as under: 


“Nothing contained in this section shall be deemed to preclude a company from pro- 
viding by its articles that the office of director shall be vacated on grounds additional to 
those specified in this section.” 

The position that emerges from the provisions in the Companies Act of 1913 i is 
similar to that under the present s. 256. 


A question arose in the case decided by the Madras High Court reported in 
Ananthalakshmi v. Indian Trades and Investments! as to whether directors 
-. who under the articles of association should have retired from the Board of 
Directors at any annual general meeting should be held to have vacated their 
office and ceased to be directors of the company on the last day on which an 
annual general meeting could have been held. The question was answered by: . 
the Court in the affirmative and it was held that the directors had vacated their 
office despite the fact that an annual general meeting of the company had in 
fact not been called. The judgment was delivered by Mr. Justice Venkatarama 
Ayyar (as he then was) and in the course of his judgment his Lordship examin- 
ed the decisions of Courts in England. The first time when the point came to 
‘be decided in Ergland was in 1914 and that was in the case of Consolidated 
Nickel Mines, Limited, In re.2 That decision has been accepted as laying down 
the correct legal position under the analogous provisions in England without 
being questioned at any time since 1914. So firmly is the rule accepted as esta- 
blished that when the identical question arose in another case in 1944-counsel 
appearing for the parties accepted the decision in Consolidated Nickel Mines, . 
Limited, In re. That decision was accepted in the latter case in the trial Court, ' 
also before the Court of Appeal and also before the House of Lords in which the 
leading speech was of Lord Simonds: All those decisions and the observations 
there made have been considered by Venkatarama Ayvar J. in the Madras casa 
and it is not necessary for us to rehearse the same. The conclusion reached by 
the Court was that a director who was bound to retire by rotation as well as 
a director who was an additional director being co-opted by the other directors 
should be treated as having vacated their office on the last day on which the 
annual general meeting of the company could have been held. Incidentally, 
we may observe that the editors of leading text books on the subject in England 
have referred to the English decisions as laying down the Jaw on the subject. 
We are in respectful agreement with the decision of the Madras High Court. 

Our attention, however, has been drawn to a decision of the Calcutta High 
Court where a different view appears to have been taken. That case is reported 
in Kalash Chandra v. Jogesh Chandra® and this is all that is stated in that 


1 [1053] Mad. 508. 3 [1928] ALR. Cal, 888. 
2 [1914],1,Ch. 888. 
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sae 870): i 
Fidi. regard to the merits, the Articled at Kesoclitioa provide that’ the. directors 


. nE. r 


should be elected annually at a’ general meetifig. It follows, therefore, "that so long an’: 


the general meeting is not heldin which the directors are to be ‘elected the directors elected, 
at the previous meéting would ‘continue in office. It is contended by the learned advocate 
for the respondent that according to the true interpretation of the articles the directors * 
would hold office only for one year from the date of their-appointment; and if. no general’ 
meéting -is held at the lapse of one year the directors would: automatically. Vacate their 
office and the company would go-on, without any directors at all. I am unable-to accept 
ete te eel ste eae ee ee ee 
to hold that this is the true meaning of the Articles of Association.” 


With great respect, we are unable to agree with this opinion. It appears ate G i 


Yoa 


the attention of the learned Judges was not drawn to many aspects of the mat- 
ter: nor does it appear that their attention -was drawn to the accepted position 
under the analogous provisions of the English Jaw. ~ 

A distinction is sought to be made between the position of a director liable 
to retire by rotation and an additional director and we have been referred to 
s. 260 which deals with additional directors. That section is as under: 


Nothing in sections 255, 258 or 259 shall affect any power conferred on the Board of ‘ 
directora: 


directors by the articles to appoint additional 

- Provided that such additional directors shall hold office only upto the date of the 
next annual general meeting of the company: 
i Provided further that the number of the directora and additional directors together 
shall not exceed the maximum strength fixed for the Board by the articles.” 
It is said that here the words used are: ‘‘shall hold offices only upto the date of 


the next annual general meeting’’ and therefore, in any event in case of addi- | 


tional director, he would not vacate his office until the date of the next annual. 
general meeting. We do not think any emphasis can be laid on the words ‘‘upto 
the date of the next annual general meeting’’. The expression ‘‘upto the date’’ 
had-to be used in the context of the section because the position of an additional 
director is in certain respects different from the position of an elected director. 
One-third of the elected directors have to go out by rotation and in computing 
‘the number of directors, the additional directors are not to be taken into consi- 


deration. Therefore, it may well be that the Legislature thought it desirable- 


that the words ‘‘upto the date’’ should be inserted in the section instead of. 
‘fat the annual general meeting’’. This difference in lankuage does not affect 
the real question before us. 

In our opinion, conan both Jayantilal N. Patel and Solomon Moses had 
ceased to be the directors of the company. 

The company will pay the costs of this application fixed at Rs. 500 of 
Mr. Nariman’s client, who is a director appointed by the Central Government. 
The company will also pay the costs of Mr. Bhabha’s clients who are respondents ` 
Nos. 9 and 10 of this application fixed at Rs. 500. 


Solicitors for the petitioner: Matubhai Jamisiram & Madan. 
Solicitors for the respondents: Mulla & Mulla and Craigie Blunt & Caroe. 
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“Before the Hon. Mr. H. R. Chainant, Acting Chief Justice, and Mr. Justice Shelat. 
THE, NATIONAL UNION OF coer es EMPLOYEES v. MR 


” Industrial Disputes A “Act {XIV of 1947), Secs. 2(j)(k),‘22F¥—Constitution of India, arts. 
- 19(1)(g), 276—Bombay Shops and Establishments Act (Bom. LX XIX of 1948), Sec. 
_2(4)—Solicttor’s profession whether an industry within the meaning of Industrial Dis- 

. >- putes Act—Dispute between firm of solicitors and ite employees whether can be sub- 

, ject of reference under Act. 


The profession of a solicitor is not an industry within the meaning of the word In 
the Industrial Disputes Act, 1947, and therefore a dispute between a firm of solicttors 
and its employees is not an industrial dispute which could be the subject of a refer- 
ence under the Act 

An essential requisite of industry is the existence of relationship of master and 
servant. This relationship must exist in the industry itself. Only that buatness, trade, 
undertaking or calling can be held to be an industry, which requires the co-operation 
of both the employer and the employees for carrying on that business, trade, under- 
taking or calling. 

Brij Mohan y. N. C. Chatterjee’ and Dunderdele v. Mukherjee’ agreed with. 

Province of Bombay v. Western India Automobile Assn’ and Hospital Mazdoor 
Sabha v. Bombay State’, distinguished. 

Nagpur Corporation v. N. H. Mujumdar’, commented upon. 

Federated Munictpal and Shire Council Employees’ Union of Australia v. Melbourne 
Corporation’, Federated State School Teachers’ Association of Australia v. State of 
Victoria’, National Association of Local Government Officers v. Bolton Corporation’, 
Hariprasad Shivshankar v. A. D. Divelkar’ and D. N. Banerji v. P. R. Mukherjee”, 
referred to. 


Tue facts appear in the judgment. 


H. R. Gokhale, with M. C. Bhandare, L. C. Dudhia and D. M. Buch, for the 
petitioners. 

P. P. Khambata, instructed by Romer Dadachanjs Sethna & Co., for respon- 
dents Nos. 2 and 4. 

H. D. Banajs, instructed by Shroff & Co., permitted to appear for the Incorpo- 
rated Law Society. ` 


CHAINANI Actg. O.J. Respondents Nos 2, 3 and 4 were partners in a firm of 
solicitors, Messrs, Pereira Fazalbhoy & Co. Originally there were three partners, 
Messrs. Pereira, Amin and Fazalbhoy. A partnership deed between them was 
executed on January 14, 1929. This partnership came to an end in November 
1935 when Mr. Amin retired from the partnership. A new deed of partner- 
ship was then executed between Messrs. Pereira and Fazalbhoy respondents 
Nos. 2 and 3. They carried on the practice of solicitors in the name of Messrs. 
Pereira Fazalbhoy & Co. This partnership was dissolved on March $1, 1946. 
From April 1, 1946, there were three partners, Messrs. Pereira, Fazalbhoy and 
Desai, respondents Nos. 2, 3 and 4. They carried on their practice as solicitors 
in the name of Messrs. Pereira Fazalbhoy & Co. until November 15, 1957, wher 
the firm was dissolved. Petitioner No. 2 was employed as an assistant account- 
ant in this firm. Petitioner No. 1 is a Trade Union and some of its membérs 
were the employees in the firm of Messrs. Pereira Fazalbhoy & Co., to which 
we will hereafter refer as the firm. In August 1957 petitioner No. 1 wrote to the 
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firm and submitted certain demands on béhalf of the employees of the firm. The 
demands related to bonus for the years ending March‘31, 1955, March, 31, 1956, 
and March 31, 1957, and to certain other matters. As no agreement could be 
reached between the parties, contiliation proceedings‘were started. The con- 
ciliation Officer could not also bring about a settlement between the parties. He 
submitted a report to Government. who on February 3, 1958, referred the dis- 
pute in regard to bonus for two years ending March $1. 1956; “and March 81, ` 
1957, to an Industrial Tribunal-under sub-s. (5) of s. 12 of the Industrial Dis- 
putes Act. Respondents Nos. 2 to 4, to whom I will hereafter refer.’as the 
respondents, raised a preliminary objection that the profession followed by 
them, which is that of solicitors, was not an industry within the meaning of. this 
word in the Industrial Disputes Act, that consequently the dispute between them 
and their employees was not an industrial dispute, that the reference made by 
Government was, therefore, bad in Jaw, and that the Tribunal had no jurisdic- 
tion to adjudicate upon it. This objection was upheld by the Tribunal The 
Tribunal, therefore, passed an order that the reference could not be adjudicated 
upon. This order is challenged in the present Special Civil Application. 

When this application came up for hearing, Mr. Banaji appeared on behalf 
of the Incorporated Law Society, which is a representative society of the solici- 
tors practising in this Court, registered under the Indian Companies Act. 
Mr. Banaji stated that the Society was vitally interested in the matter, as the 
decision given in this case would affect not only the respondents, but all the 
solicitors and attorneys practising in this Court. He, therefore, requested that 
the Society should be allowed to appear in the present application. We granted 
the permission asked for, as our decision will affect all persons following the 
profession of solicitors. We also adjourned the hearing of the application for 
two days in order to enable any other Union of persons employed in the offices 
of other solicitors to make an application for being allowed to appear, im case it 
chose to do so. No such application was, however, made to us. 

To appreciate the arguments, which have been advanced in this case, it is 
necessary to consider certain provisions of the Industrial Disputes Act. The 
object of the Act, as stated in the preamble, is to make provision for the investi- 
gation and settlement of industrial disputes. The Act has, therefore, been 
enacted to provide for the settlement of only those disputes, which are of an 
industrial character, and not of all disputes between employers and employees. 
Clause (j) in s. 2 of the Act defines the word ‘‘industry’’ as follows: 

" “4 4ndustry’ means any business, trade, undertaking, manufacture or calling of em- 
ployers and includes any calling, service, employment, handicraft, or industrial occupa- 
tion or avocation of workmen;” 
The expression ‘‘industrial dispute’’ is defined in cL (k) as meaning 

“any dispute or difference between employers and employers, or between employers 
and workmen, or between workmen and workmen, which is connected with the employ- 
ment or non-employmient or the terms of employment or with the conditions of labour, 
of any person.” 
Another definition, which is material, is that of the word tewon, who is 
defined as meaning any person employed in any industry to do any skilled or 
unskilled manual, supervisory, technical or clerical work for hire or reward. 
The rest of the definition of this word is not material in this case. ‘‘Workman’’ 
is therefore defined as meaning any person employed in any industry. ‘‘Indus- 
trial dispute’’ means, so far as is material, a dispute between employers and work- 
men, that is, between employers and persons employed in an industry. Before 
there can, therefore, be a workman or industrial dispute, there must first be 
an industry. 

The principal question to be decided in this application, therefore, is whether 
the profession of a solicitor can be said to be an industry within the meaning 
of the Act. Mr. Gokhale, who appears on behalf of the petitioners, has stre- 
nuously contended that such a profession would fall within the words ‘‘bust- 
ne,” ‘“‘qndertaking’’ and ‘‘calling’’ contained in the definition of the word 
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“industry”. All these three words are ə not defined in the Act. We, ERER 
have to consider their ordinary dictionary meaning. In Webster’s Dictionary 
the meaning given to ‘‘business’’ is that which busies or engages time, atten- 
tion or labour; constant employment; regular occupation ; work. In Halsbury, 
Vol. XXXII, 1939 edn., in para. 487, it is stated that 

“trade in its primary meaning is the exchanging of goods for goods or goods for 
money; and in a secondary meaning it is any business carried on with a view to profit, 
whether manual or mercantile, as distinguished from the liberal arts or learned profes- 
sions and from agriculture.” 


In para. 488 it is stated that business is a wider term, not synonymous with 
“trade”, and means practically anything which is an occupation as distinguish- 
ed from a pleasure. In para. 489 the learned author has observed that profit 
or intent to make profit is not an essential part of the legal definition of a trade 
or business. The word ‘‘business’’ is, therefore, a wider term than ‘‘trade’’, 
and according to its dictionary meaning it includes any occupation. Mr. Kham- 
bata, who appears on behalf of the respondents, has urged that as the word 
““business’’ is followed by the word ‘‘trade’’, it must take its colour from the 
latter word ‘‘trade’’, and that the business referred to in the definition is, 
therefore, only that kind of business which is analogous to or which is in the 
nature of a trade. The latter part of the definition, which includes any call- 
ing, service, employment or industrial occupation within the meaning of indus- 
try, however, seems to indicate that the two words are not necessarily used in 
an analogous sense. 


It is, however, difficult to accept Mr. Gokhale’s argument that the profession 
of a solicitor is an undertaking. The word ‘‘undertaking’’, as defined in the 
Webster’s Dictionary, means anything undertaken; any business, work or 
project, which one engages in or attempts; an enterprise. In Province of 
Bombay v. Western India Automobile Assn.,1 at p. 66 it was observed that an 
undertaking is something different from business, trade or manufacture. In 
Hospital Mazdoor Sabha v. Bombay State,? at p. 774 it was observed that the 
expression ‘‘undertaking’’ is a term of wide import and is nothing more than 
any work or project which a person might engage in and that such work or 
project might have no commercial implications. The word ‘‘undertaking’’ is 
also used in s. 25FF and s. 25FFF of the Act. Section 25FF begins with the 
words ‘‘Where the ownership or management of an undertaking is transfer- 
red...’’ In these sections ‘‘undertaking’’ is, therefore, used in the sense of an 
enterprise, which can be owned and transferred. A solicitor’s work, which 
depends entirely on his own personal intellectual ability, is not capable of 
being transferred. Consequently it would not be an ‘‘undertaking’’ within 
the meaning of the Act. 


The word ‘‘calling’’ is however very wide. According to its dictionary 
meaning, it means one’s usual occupation, vocation, business or trade. Both 
the words ‘‘business’’ and ‘‘calling’’ are therefore words of wide connotation. 
If, therefore, the ordinary dictionary meaning is to be given to them, it will 
be difficult to hold that the practice of the profesaion of a solicitor is not an 
industry. In fact it would not be easy to conceive of any profession, which 
would not then fall within the definition of this expression. This could not be 
the object of the Legislature : The words ‘‘business’’ and ‘‘calling’’ must be 
read in their context and in conjunction with other words, which are used in 
the same definition and from which they must take their colour. The word 
“‘calling’’ is followed by the words ‘‘of employers.’’ The latter part of the 
definition contains the words, “occupation or avocation of workmen.” The 
words ‘‘employer’’ and ‘‘workmen’’ necessarily import the relationship of 
employer and employee. An essential requisite of industry is, therefore, the 
existence of relationship of master and servant. This was so held in Province 
- of: Bombay v. Western India Automobile Asen., in which it was observed that 
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what is really emphasised in the definition of ‘“‘industry’’ is the relationship 
of employers and workers. 

This relationship of master and servant or employer and employee must, 
however, exist in the industry itself. In other words, only that business, trade, 
undertaking or calling can be held to be an industry, which requires the co- 
operation of both the employer and the employees for carrying on that busi- 
ness, trade, undertaking or calling. This is also the ordinary concept of the 
word ‘‘industry’’. In Webster’s Dictionary this word is defined as. 

“any department or branch of art, occupation, or business, especially ane’ which 
employs much labour and capital and is a distinct branch of trade.” 

Another definition given in the same dictionary is 

“systematic labour or habitual employment; especially human exertion employed for 

creation of value regarded by some as species of capital or wealth; labour.” 
In its ordinary meaning ‘‘industry’’, therefore, imports the concept of eo-opera- 
tion between the employer and the employed. In order that an enterprise may 
constitute an industry, it must, therefore, be one for thè carrying on of which, 
it is necessary to employ labour. In other words, it must be one which requires 
the joint effort of both the employer and the employed. 

Mr. Gokhale has contended that under the definition of the word ‘‘industry”’ 
given in the Act, two things are necessary in order to constitute industry. 
There must be a business, trade, undertaking, manufacture or calling, and, 
secondly, there must be relationship of master and servant. If these two are 
present, the enterprise will be an industry within the meaning of the Act. 
Mr. Gokhale has, therefore, urged that every occupation or business, in which 
persons are employed, is an industry within the meaning of the Act. This 
argument ignores the basis concept of industry, which is that there must be 
joint endeavour of both the employer and the employed. The argument, if 
accepted, would lead to astounding resulta. The business of a hawker would 
have to be held to be an industry, if he employs a labourer to carry his basket, 
So also the business of a petty shop-keeper, like that of a panshop, will have to 
be held to be an industry, if a servant is employed to sweep and clean the shop. 

. A doctor, who visits his patients, would be deemed to be engaged in an indus- 

i try, if he employs a peon to carry his bag containing instruments and medi- 
cines. Several other similar instances could be envisaged. We have no doubt 
that the Legislature could not have intended that the Act should result in such 
drastic and serious consequences. 

In any case, the basic concept of industry has always been held to be that 
there must be co-operation between the employer and the employees, either in 
producing wealth or in the rendering services. In other words, what comes out of 
the industry must be the result of the combined effort of both. That the Legisla- 
ture had this concept in mind is indicated by the use of the words ‘‘of 
employer’’ in the first part of the definition and the words ‘‘employment, or 
industrial occupation or syvocation of workmen’’ in the second part. In 

. Hariprasad Shivshankar v. A. D. Dwelkar,? at p. 889, the Supreme Court has 
' observed : - 

“It ia true that an artificial definiton may include a meaning different from or in 
excess of the ordinary acceptation of the word which is the subject of definition; but 
there must then be compelling words to show that such a meaning different from or 

: dm excess of the ordinary meaning is intended. Where, within the framework of the 
| ordinary acceptation of the word, every single requirement of the definition clause is 
| fulfilled, tt would be wrong to take the definition as destroying the esential meaning 
of the word defined.” 
There are no compelling words to show that the Legislature intended to exclude 
the æsential concept of industry from the definition given to this word in the 
Act. . 
Mr. Gokhale has urged that the concept of industry has changed in recent 
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times. That is undoubtedly so. As pointed out by the Supreme Court in D. N. 
Banerji v. P. E. Mukherjee* (p. 807): 

` “In the ordinary or non-technical sense, according to what is understood by the 
man in the street, industry or business means an undertaking where capital and labour 
co-operate with each other for the purpose of producing wealth in the shape of goods, 
machines, tools etc, and for making profits.” 

In the same case it has been pointed ont that the profit motive is no longer 
regarded as an essential element of industry. From the observations made at 
p. 812 it appears that the investment of capital in the ordinary sense is no 
longer a sine qua non or necessary element in the modern conception of indus- 
try. It was, therefore, held in this case that the expression ‘‘industrial dispute’’ 
in the Industrial Disputes Act includes disputes between municipalities and 
their employees in branches of work that can be regarded as analogous to the 
carrying on of a trade or business. It is also not in dispute that the word 
“industry” can no longer be limited to enterprises which are engaged in the 
production of wealth, goods or other commodities. Relying on the observations 
of Isaacs J. in Federated State School Teachers’ Association of Australia v. 
State of Victoria, Mr. Gokhale has contended that rendering of services may 
by itself be sufficient to make an organisation an industry. We are inclined 
to accept this argument, particularly having regard to the fact that the second 
part of the definition includes any service within the term ‘‘industry’’. But 
as I will point out presently, in the same case, for a service to be regarded as 
industry, Isaacs J. himself considered co-operation between employer and 
employees as being a necessary requisite. 

The pursuit of a learned profession like that of a solicitor does not 
require any co-operation of labour. A solicitor offers his own personal 
services, or, to put it in different words, is paid for the legal advice and legal 
assistance given by him personally. His staff cannot do this work or give legal 
aid to his clients. The money which he earns is for work done by him per- 
sonally. Its quality depends on his personal qualifications, his brains, his know- 
ledge of law, and the labour put in by him personally. The remuneration earn- 
ed by him depends upon his personal reputation and the kind and quality of 
work done by him personally. His staff performs what may be called minis- 
terial functions by typing his opinions, or the documents prepared by hin, 
or by maintaining accounts of his income and expenditure. There is no co- 
operation between or joint effort of the employer and the employee in this 
profession, nor is such co-operation or combined effort indispensable for carry- 
ing on the profession. An essential requisite of the concept of industry is, 
therefore, wanting. Consequently, such a profeasion cannot be said to be an 
industry within the meaning of the Act. : 

Mr. Khambata has contended—and we cannot say that there is no force in 
this argument—that if the Legislature had intended that a profession like that 
of a solicitor should also fall within the definition of the word ‘‘industry’’ and 
that the Act should apply to such professions also, it would have included this 
word specifically in the definition. In this connection, he has drawn our atten- 
tion to arts. 19(1) (g) and 276 of the Constitution, and s. 2(4) of the Bombay 
Shops and Establishments Act, in which the word ‘‘profession’’ has been gepa- 
rately used. In art. 19(2)(g) the words used are ‘‘to practise any profession, 
or to carry on any occupation, trade or business.’? In art. 276 the words used 
are ‘‘professions, trades, callings or employments.” Section 2(4) of the 
Bombay Shops and Establishments Act uses the words ‘‘businesa, trade or ` 
profeasion.”’ 

I will now refer to the various cases, which have been referred to in the 
course of arguments. In Federated Muntoipal and Shire Counctl Employees’ 
Union of Australia v. Melbourne Corporation,® it was held by a majority of 
£ to 2, that municipal corporations are not, with regard to the making, main- 
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tenance, control or lighting of publie strests, exempt from Commonwealth 
Conciliation and Arbitration Act 1904-1915, enacted to provide for the settle- 
ment of industrial utes. Two of the Judges, who formed the majority, 
were Isaacs and Rich JJ. In their judgment at p. 554 they formulated the 
concept of an industrial dispute in these words : 

' “Industrial disputes occur when, in relation to operations in which capital and 
labour are contributed in co-operation for the satisfaction of human wants or desires, 
those engaged In co-operation dispute as to the basis to be observed, by the parties en- 
gaged, respecting either a share of the product or any other terms and conditions of 
their co-operation. This formula excludes the two extreme contentions of the claimant 
and the respondents respectively. It excludes, for instance, the legal and the medical 
professions, because they are not carried on in any intelligible sense by tha co-operation 
of capital and labour and do not come within the sphere of industrialism.... It implies 
that ‘industry’, to lead to an industrial dispute, is not, as the claimant contends, merely 
industry in the abstract sense, as if tt alone effected the result, but it must be acting 
and be considered in association with its co~operator ‘capital’ in some form so that the 
the result is, in a sense, the outcome of thelr combined efforts.” 

Co-operation of capital and labour and their combined effort were, therefore, 
held to be essential elements of the concept of industry. This case has been 
referred to at some length by the Supreme Court in their judgment in Banerjs’s 
case. 

The other case from Australia, to which reference has been made is Federated 
State School Teachers’ Assootation of Australia v. State of Victoria. In that 
ease the High Court of Australia, by a majority of 4 to 1, held that the educa- 
tional activities of the States carried on under the appropriate statutes and 
statutory regulations relating to education did not constitute an “industry” 
within the meaning of s. 4 of the Commonwealth Conciliation and Arbitration 
Act 1904-1928; that the occupation of teachers so employed was not an indus- 
trial occupation, and that the dispute which existed between the States and 
the teachers employed by them was therefore not an ‘‘industrial dispute”. The 
majority of the Judges in their judgment at p. 573 described the economic 
concept of industry in these words: 

“Economists, notably Mr. J. A. Hobson (The Industrial System), say that a scien- 

Tife interpretation requires us to include in the word ‘industry’ processes which are 
concerned with services such as the administrative services of public officials and the 
ukilled professional advice of doctors and lawyers.” 
At p. 574 it was observed that this economic view had never been accepted by 
the Court and that it was too wide. It was also observed that the view that the 
sphere of industrialism is to be found in operations, in which the relation of 
employer and employee subsista, was too wide. At p. 575 reasons are given 
for holding that the educational activities-of the States did not constitute an 
industry. These are that they bear no resemblance whatever to an ordinary 
trade, business or industry; that they are not connected directly with, or 
attendant upon, the production or distribution of wealth; and that there is no 
co-operation of capital and labour, in any relevant sense. Isaacs J. did not 
agree with the majority view, but in his judgment at p. 580 he stated that he 
adhered to the concept of industrial dispute formulated by him in his judgment 
in Federated Municipal Employees’ Union case. After citing the passage from 
his previous judgment, which I have quoted above, he observed as follows at 
p. 581: 

“First of all, there is co-operation of ‘capita’ and ‘labour’. Everyone knows that 
means, in the context, the co-operation of employer and employed, the words ‘capital 
and labour’ being representative of the two classes of co-operatora. They are the ‘part- 
ners’ referred to by Professor Hearn in his work mentioned. In his recent work Labour 
Relations in Industry, Dwight Lowell Hoopingarner, M.A., formerly lecturer, Harvard 
Untverstty, says (p. 11): ‘There is a marked division of the active parties in Industry 
into the two groups of employing and employed’.” 


648 . | fm BOMBAY Law REPORTER. İvot. txt, 


At p. 577 Issacs J. rejected the afgument that an industrial dispute cannot 
possibly occur, except where there is furnished to the public—the con- 
sumers—by the combined efforts of employers and employed, wealth in the 
sense of ‘‘tangible, ponderable, corpuscular wealth.’ In his opinion an orga- 
nisation for service could also be megarced as an industry. On the same p. 677 
he oie vod: 

l ..But it further neglects the fundamental character of ‘industrial disputes’ as a 
ee ee Such disputes are not simply a 
claim to share the material wealth jointly produced and capable of registration in sta- 
tistics, At heart they are a struggle, constantly becoming more intense on the part 
of the employed group engaged in co-operation with the employing group in rendering 
services to the community essential for a higher general human welfare, to share in 
that welfare in a greater degree.” 

Even in this Judgment, therefore, Isaacs J. adhered to his previous view that 
in an industry there are two partners, the employer and the employed and that 
the result or the product of the industry, either in the form of wealth or in 
services to the community, must be the outcome of their combined efforts. 


The next case referred to was National Association of Local Government 
Officers v. Bolton Corporation,’ in which it was held that a dispute as to condi- 
tions of service of officers of a municipal corporation was a trade dispute. This 
decision was given having regard to the definitions of the words ‘‘trade dis- 
pute” and ‘‘workman’”’ given in the Conditions of Employment and National 
Arbitration Order, 1940. These definitions are materially different from those 
given in our Act. This case is, therefore, not of much assistance. . 


Mr. Gokhale has also relied on three decisions of this Court in Province of 
Bombay v. Western India Automobile Assn.,2 Hospital Mazdoor Sabha v. 
Bombay State? and Nagpur Corporation v. N. H. Mujumdar.'° In the first case 
it was held that the Western India Automobile Association of Bombay, which 
exists for the purposes of rendering services to ita members, falls within the 
purview of the Industrial Disputes Act. In the second case it was held that 
the activity of the State of Bombay in running a hospital and employing work- 
men constitutes an industry within the meaning of the Industrial Disputea Act. 
Mr. Gokhale has relied on the observations in the judgment at p. 774: 

“Now, when we look at the definition of ‘industry’, it is not confined to an activity 

of a commercial character. Nor does it import necessarily a profit motive or the em- 
ployment of capital. Industry is not only any business or trade or manufacture, but 
it is also an undertaking or calling of employers, and no expression could have been 
used with a wider import and connotation than the expression ‘undertaking’. Under- 
taking is nothing more than any work or project which a person might engage in. 
Work or project may have no commercial tmplications.” 
Both these cases are clearly distinguishable from the present one. Neither the 
Western India Automobile Association in the first case, nor the Hospital in the 
second case, could be run without the co-operation of labour. The running of 
these institutions did not depend solely upon the personal skill, knowledge or 
effort of any individual. ‘We have also not been able to find anything in the 
judgments in these cases which would indicate that co-operation of labour was 
regarded as not being a necessary element of the concept of industry. 

In the third Nagpur Corporation case, the decision in the Hosptial Masedoor 
Sabha case was followed and it was held that the question whether any parti- 
cular activities of a local authority are industrial activities or not can only be 
decided after bearing in mind the definition of the term ‘‘industry’’ contained 
in the Act, and examining the activities of these as well as of other departments 
in the light of that definition as well as of the test laid down in the Hospital 
Mazdoor Sabha case. In his judgment at' p. 186 Mudholkar J. cited the first 
sentence in thè passage from-the judgment ‘of Isaacs and ‘Rich JJ. in Federated 
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Municipa} Employees’ Union case, at p. 554,.which I have quoted above, and 
observed that it did not appear that their Lordships.were of the view that for an 
activity to be classed an industry it must necessarily be carried on by the co- 
operation of capital and labour for the satisfaction of human wanta and desires. 
The attention of the learned Judge does not appear to have been invited to the 
subsequent observation in the same passage that ‘“‘industry’’ to lead to 
an ‘‘industrial dispute’’ must be acting and be considered in association with 
its co-operator capital in some form so that the result is the outcome of their 
combined efforts. As I have already pointed out, both in this case as well as 
in the subsequent Federated School Teachers’ case, co-operation of capital and 
labour or of employer and employed was regarded as being necessary for hold- 
ing an enterprise to be an industry. i 

Then there arə two decisions of the Calcutta High Court, Brij Mohan v. 
N. C. Chatterjee’’ and Dunderdele v. Mukherjee.12 The identical question, 
which we have to decide, arose for consideration in these cases. In both the 
cases it was held that the profession of a solicitor is not an industry and that a 
dispute between him and his employees does not constitute an industrial dis- 
pute. In the former case it was observed that the expression ‘‘industry’’ does 
not include within its concept the case of an individual, who carries on a pro- 
fession dependent upon his own intellectual skill, and that the calling of a soli- 
citor carrying on his normal avocations cannot be called an industry. In the 
latter case Mukharji J. held that the basic and distinctive test of industry is 
that it is a partnership between labour and capital, that each of them has a 
share in building the product of industry and that the final product is the 
result of co-operation and partnership between them. Where, however, the 
product is not the result of joint labour and capital, the very basic test of 
industry is absent. At p. 469 he observed: 


“...A thinker or a statesman or a philosopher who produces a work which embodies 
the result of his research, study and ideas does not carry on an industry. The fact 
that the result of such thought can be produced in print and paper if printers, publishers 
and other persons help in producing the work does not mean that the work is joint. 
The work remains the individual effort. The publication of the work is not the work 
itself. Similarly a professional man like a lawyer or a solicitor who renders his pro- 
fessional services to his clients and provides them with his professional skill and expe- 
rience does an individual work. The fact that communications have to be carried on 
and correspondence has to be typed by a typist, the fact that accounts have to be kept 
which usually have to be done by accountants and the fact that assistants are employed 
to assist, do not make the result or the product joint as in an industry. The product 
remains the individual product. A solicitor who gives legal advice to his client may 
give it orally, or may write it in his own hand. The fact that instead of writing his 
legal advice in his own hand he employs a typist does not make it an industry, nor 
does it make the legal advice the joint product between him and the typist.” 

At p. 468 he observed: 

“...In an expanding society with broadening concept of business and industry the 
word ‘industry’ is also enlarging its ambit, scope and expression. Even then outside the 
expanding horizon of industry in an industrial civilization and in an industrial demo- 
cracy there still remains the vast world of individual work and indtvidual endeavour 
depending on individual skill, excellence and peculiarity personal to the individual or 
individuals concerned. ‘That vast world does not come within the increasing glitter 
and glamour of industry...One such world is the world of private endeavour and private 
excellence personal to the individual concerned. Learned professions, understood im 
their professional sense, such as the professions of medicine and of law are not normal- 
ly industries unless some outstanding feature of industry is added to them.” 

With respect, we agree with these observations, except that, to quote the words 
of Isaacs J. in Federated School Teachers’ case, by co-operation of capital and 
labour is meant in the context the co-operation of employer and employes, the 


11 [1058] AIR. Oal 460. 12 [1958] A.LR. Oal. 465. 


656 THE BOMBAY LAW REPORTER, [vor uxt. 
words ‘‘capital’’ and “Jabour’’ being representative of and indicating the two 
classes of co-operators. 

The Tribunal was, thereforé, right in holding that the profession of a goli- 
citor is not an industry within the meaning of the Industrial Disputes Act. 

After the arguments were over before the Industrial Tribunal, the respon- 
dents produced a copy of the judgment of the Calcutta High Court in Bry 
Hohan’s case. Thereafter an attempt was made on behalf of the petitioners 
to show that the respondents’ firm carried on some business other than that of 
solicitors. It was alleged that the respondents were engaged in doing business 
in forward transactions in shares and silver and also in the business of buying 
and selling property. The allegations with regard to carrying on business in 
rhares and in silver was denied in his affidavit filed by respondent No. 2. The 
Industrial Tribunal has believed his statement on this point. With regard to 
the second allegation, the respondents mentioned four instances of purchases 
and sales of property between 1933 and 1957. Three of these transactions took 
place before the present firm of the respondents came into existence in April 
1946. Consequently, they must be left out of consideration. With regard to 
the fourth transaction, the affidavit filed by the respondents shows that a pro- 
` perty was purchased by the firm at an auction sale held in consequence of a 
charging order for costs made in favour of the firm. This cannot be regarded 
as dealing in the business of buying and selling property. It appears from 
para. 11 of the petition that the petitioners had requested the Tribunal to direct 
the respondents to produce four documents, the three deeds of partner- 
ship executed in 1929, 1985 and 1946, and the document executed when 
Mr. Amin retired from the partnership in November 1935. The documents 
executed prior to 1946 were obviously irrelevant. They had no connection with 
the firm in which the petitioners were employed. With regard to the deed of 
partnership executed in 1946, it is admitted that this document was produced 
by the respondents in Court. It was shown to the Tribunal. The petitioners 
have alleged in cl. (n) of para. 11 of the petition that this document was not 
shown to them. The respondents have in their affidavit denied in general terms 
the allegations made by the petitioners in para. 11 of their petition. Even 
assuming that this document was not shown to the petitioners, we do not think 
that any injustice has been caused to them, because the only transaction alleg- 
ed by them, which took place during the time the firm, in which they were 
employed, was in existence, was a transaction in which the respondents pur- 
chased a property in execution of an order made in their favour for costs. This 
transaction by itself would not be a sufficient ground for holding that the res- 
pondents were engaged in the business of purchasing and selling property. 

The view taken by the Industrial Tribunal that the respondents’ firm did not 
constitute an industry, and that the dispute between them and their employees 
was not an industrial dispute, which could be the subject of a reference under 
the Industrial Disputes Act, is therefore correct. 


The rule will be discharged. There will be no order as to costs. 
Rules discharged, 
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APPEAL FROM ORIGINAL CIVIL. 


Before Mr. Justice S. T. Desai and Mr. Justice K. T. Desai. 
HER HIGHNESS MAHARANI MANDALSA KUMARI DEVI ) 


v. 
RAMNARAIN PRIVATE LTD.* 

Civil Procedure Code (Act V of 1908), Secs. 86, 87B, O. XXX, r. 1—Suit against firm 
one of the partners of which Ruler of former Indian State—Consent of Central 
Government to filing of suit against Ruler not obtatned—Decree passed against firm 
whether a nullity. 


A decree pamed in a suit against a frm in which one of the pertners is a Ruler 
of a former Indian State is not a nullity on the ground that the consent of the 
Central Government was not obtained under s. 86 of the Civil Procedure Code, 1908, 
to the filing of the sutt against the Ruler. That want of consent can be availed 
of only by the Ruler, but the other partners cannot claim any immunity under s. 86 
or s. 67B of the Code. 

Dulerai & Co. v. Pokerdas,’ explained. 

Western National Bank of City of New York v. Perez Triana & Co.’ referred 

to. 


Tue facts appear in the judgment. 


B. N. Singh, for the appellants. 
P. N. Bhagwati, for the respondents. 


S. T. Desat J. This is an appeal from a judgment of Mr. Justice Shelat on 
a chamber summons under O. XXI, r. 50(2) and the order appealed against 
is one granting leave to the decree-holder to proceed in execution against cer- 
tain persons as partners in the firm of Messrs. Jagatsons International Corpo- 
ration. In that firm there were several partners including the Maharaja of 
Sirmoor, a principality in Himachal Pradesh. There is no dispute that the 
Government of India had recognised the Maharaja of Sirmoor as a Ruler 
entitled to the privileges under s. 86 of the Civil Procedure Code. The plain- 
tiffs, who are respondent No. 1 before us, filled a suit against that firm to recover 
a sum of Rs. 1,96,881.58 nP. The suit was filed as a summary suit and the 
plaintiffs took out a summons for judgment. The writ of the summons was 
served only upon the manager of the firm and upon one of the partners, Shib 
Chunder Kumar, who is respondent No. 5 to the appeal. At the hearing of the 
summons for judgment, the firm was represented by attorneys and counsel and 
submitted to a decree as prayed and applied for liberty to pay the decretal 
amount in certain instalments, which application was granted. The firm failed 
to pay the instalments and the plaintiffs took out a chamber summons, out of 
which arises this appeal, for liberty to execute the decree against the seven indivi- 
dual partners (other than the Maharaja of Sirmoor) mentioned in the sum- 
mons. Those seven persons were admittedly partners in the defendant firm at all 
material times. Various contentions were raised before Mr. Justice Shelat, who 
negatived them. We shall ‘only examine those contentions which are pressed 
before us by Mr. Singh, learned counsel for the appellants. The learned Judge, 
as we have already mentioned, made the summons absolute and four of the 
partners have now come to this Court m appeal. 

It has been argued firstly that the decree passed on the summons for judg- 
ment and which was a consent decree was a nullity, and if it was a nullity, it 
was competent to the executing Court to go into that contention and decline 
to grant any execution against the partners against whom execution of the 
decree was sought to be enforced by the chamber summons. The argument is 
that one of the partners in the firm of the Judgment-debtors being a Ruling 
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Prince, nō valid decree could be passed against the firm of which he was a 
partner without the consent of the Central Government certifled in writing as 
required by s. 86 of the Civil Procedure Code. Section 86 of the Civil Proce- 

dure Code has to be read with s. 87B which applies the principle of immunity 

to foreign Rulers to the Rulers of former Indian States. Now, the argument here 

is that no suit can be filed against a firm if one of the partners in that firm is a 

Ruler of a former Indian State, and if a suit is filed against a firm in which one 

ig of the partners is a Ruler of a former Indian-State, the suit is not maintainable, 
and if a decree were to be passed in that suit, that decree would be a 
nullity. Another step of the argument is that a decree against a Ruler of a 

former Indian State without the requisite consent of the Central Government 

_ before the institution of the suit is a nullity. We agree with Mr. Singh when 

ne says that a decree passed against a Ruler of a former Indian State without the 
requisite consent of the Central Government would be a nullity. Sections 9 

and 86 of the Civil Procedure Code have, in this context, to be read together, 

t and by doing so it must follow that a Court has no inherent jurisdiction to 
entertain a suit against a person to whom s. 86 applies. It can only do so if 
thb requisite consent of the Central Government is obtained before the institn- 
tion of the suit. The provisions contained in g. 86, it is well-established, are 
-imperative, and a decree passed by a Court without the requisite certificate would 
be by, a Court which has no jurisdiction at all to entertain the suit. It would 
be a.case of the total absence of competence and the decree would be a nullity. 
But that is not the real difficulty of Mr. Singh in this case. The real difficulty 
of Mr. Singh is when he asks us to accept the proposition that a decree passed 
against a firm in which one of the partners is a Ruler of a former Indian State 
would be a nullity if the consent of the Central Government was not obtained 
to the filing of the suit against him. The suggestion is that a suit against a 
firm in the name of the firm is as much a suit against every partner of the 
firm, including the partner who is a Ruler of a former Indian State. So far, 
we are in agreement with Mr. Singh. A suit against a firm is a suit against all 
the partners of the firm, and a fortiori it is a suit against one of those partners 
f who is a Ruler of a former Indian State. But it is not possible for us to accede 
j} to the argument that a decree against a firm in which one of the partners hap- 
pens to be a Ruler of a former Indian State is a nullity if the suit was filed 
i without the requisite certificate. ` 


Greatest reliance has been placed by Mr. Singh on a decision of Chagla C.J. 
in Civil Revision Application decided by his Lordship sitting aloné reported 
in Dulerta & Co. v. Pokerdas Meghraj.1 We would like to preface our obser- 
vations on that case by drawing attention to the very peculiar nature of the 
application which the learned Chief Justice had to consider. In the firm of 
Dulerai & Co. there were four partners, one of whom was the Maharaja of 
Orchha, a Ruler of the former Indian State of Orchha. The respondents to 
the Revision Application were Measrs. Pokerdas Meghraj and they filed a suit 
in the City Civil Court, Bombay, against the firm of Dulerai & Co. in the name 
of that firm to recover a sum of Rs. 5,000. The defendants filed their 
appearance under protest and informed the plaintiffs that as the Maharaja of 
Orchha was one of the partners and as the requisite consent of the Central 
Government under s. 87B read with s. 86 to file the suit against the Maharaja 
had not been obtained, the suit was not maintainable. The plaintiffs thereupon 
took out a chamber summons asking that the appearance under protest be 
removed. The chamber summons was heard by the Principal Judge of the 
City Civil Court, who held that as, the suit was filed against the firm in the 
firm name and not against the partners in their individual names, ss. 86 and 
87B had no application. He made the summons absolute and the Civil Revi- 
gion Application was against that order. What the learned Chief Justice had 
to decide, and in fact decided, was that the learned Principal Judge of the 
City Civil Court was in error in passing that order. The effect of the 


1 [1053] Bom. 237, 8.0. 54 Bom. L.R, 813, ` 

















1958.] MANDALSA KUMARI 0. RAMNARAIN PRYT. LTD. (0.0.J.)—S. T. Desai J. 853 


judgment was thatthe appearance under protest was to remain on the 
record of the suit and the City Civil Court was directed to try the issue as to 
whether the Maharaja of Orchha was a partner in the defendant firm. It is 
in that context that certain observations seem to have been made in the judg- 
ment in that case. Read out of context, those observations may lend support 
to the argument pressed before us by Mr. Singh. But we are not prepared to 
read those observations as laying down the proposition which Mr. Singh has 
contended for before us. But as we have already observed, those observations 
are to be read in their proper context bearing in mind the real point whith 
had to be decided and what we are concerned with is the ratio of that decision. 
We do not think that the correct ratio of that decision is that a suit can in no 
circumstances be filed against a firm in which a Ruler of a former Indian State 
is a partner. Of course, if the question arises as to whether a Ruler of a 
former Indian State is a partner in a firm, then it would be necessary for the 
Court to determine that point and that is what seems to us to have been decided 
in that case. But we do not think we should read that decision as laying down 
the wide general proposition pressed for our acceptance by Mr. Singh. 

A suit can be filed against a firm under O. XXX, r. 1, of the Civil Procedure 
Code if the requirements of that rule are satisfied. When a suit is filed against 
a firm under O. XXX, r. 1, the effect of that is, as was pointed out by Lindley - 
L. J. in the oft-quoted passage in the decision in Western National Bank of 
Ciy of New York v. Pores Triana & Co.? (p. 314): 7 

“It is only a convenient method for denoting those persons who compose the firm at 
the time when that name is used and a plaintiff who sues partners in the name of their 
firm in truth sues them individually, just as much as if he had set out all their names.” 
Therefore, when a suit is filed in the name of a firm, the true position is that 
for all purposes, barring certain exceptions which are in the present context 
not material, the suit must be treated as operating as a suit and effective as a 
suit filed against all the partners in their individual names. <A firm is not a 
legal entity or a person. A firm name is merely a label given for convenience 
to describe and refer to persons who have agreed to carry on business in part- 
nership. Although in mercantile usage a firm is deemed to be clothed with 
sufficient personality, in the eye of law a firm has no legal existence as such. 
It is not a.juristic person, and when reference is made to a firm, it is really to 
the individual partners who constitute that firm. This principle is so firmly 
established that its application permits of no doubt or debate. Therefore, in 
the present case when the summary suit was filed against the firm of Jagat- 
sons International Corporation, it was for all relevant purposes a suit against 
all the partners in that firm and when a decree Was passed in that suit on the 
summons for judgment, it was for all relevant purposes a decree against all the 
partners in that firm. If one of the partners was a person against whom a 
decree could not have been passed because the requisite consent of the Central 
Government to the filing of the suit against him had not been obtained, that 
want of consent can be availed of only by that person and not by the other 
partners in the firm. The other partners could not possibly claim any immu- 
nity under s. 86 or a. 87B of the Code of Civil Procedure. In substance and 
in effect, the argument of learned counsel for the appellants asks us to extend 
that immunity to those other partners of the firm. 

The same argument has been presented by Mr. Singh in a slightly different 
form. It is stated that the decree passed by the Court was against Messrs. 
Jagatsons International Corporation and not against the individual partners. 
Says Mr. Singh, the decree could have been passed against the individual 
partners other than the Maharaja of Sirmoor. The next premise is that the 
decree is not divisible and on these premises it is urged that the conclusion 
must of necessity be that the decree against the firm was a nullity. The pre- 
mises of this syllogism are open to serious doubt. To say that the decree against 
Mesars, Jagatsons International Corporation was not a decree against the indi- 
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vidual partners is in the present context a fallacy. We have already referred 
to the legal position on the subject, and we may say it once again that a decree 
passed against a firm is a decree against the individual partners. There are 
certain exceptions to this proposition, but they do not in any manner disturb 
the correctness of this proposition. Those exceptions refer to certain safe- 
guards in the matter of execution and those safeguards are to be found in 
O. XXI, r. 50, of the Civil Procedure Code. But in dealing with the present 
point we are not concerned with them. The argument is stressed in the form 
of a question: How can a decree passed against a firm in which one partner is 
a Ruler of a former Indian State be said to be a decree not against him? We 
do not suggest that the decree was not against the Maharaja of Sirmoor. The 
view we take is that it was a decree not only against the Maharaja of Sirmoor, 
but a decree against him as also every individual partner in the firm. The 
partners in the firm being jointly and severally liable to the judgment-reditor, 
the decree cannot be said to be a nullity against any of the appellants before 
us. For all these reasons, the present contention of the appellants must be 
negatived. 

[The rest of the judgment is not material to this report.] 

Solicitors for the respondent: Crawford Bayley & Co. 


Appeal dismissed. 


APPELLATE CIVIL. 


Before the Hon'ble Mr. H. K. Chatnani, Acting Chief Justice, and Mr. Justice Shelat. 
RAMMAYYA VENKAT NARSU BURA v. THE STATE OF BOMBAY." 


Bombay Municipal Boroughs Act (Bom. XVII of 1925), Secs. 12, 28—Bombay Primary 
Education Act (Bom. LXI of 1947)—Wife of municipal councillor working as teacher 
tn munictpal school before his election as councillor and continuing to do so there- 
after—Whether councillor disqualified under s. 12(2)(b) of Munictpal Boroughs Act 
—Applicabtlty of s. 28(1). 


The respondent was elected a councillor of a municipality governed under the 
Bombay Municipal Boroughs Act, 1925. The wife of the respondent was working 
as a teacher for the past several years before his election; in a school conducted by 
the munictpality and she continued to do so thereafter. On the question whether 
the respondent was disqualified to remain as a councillor tt was contended that the 
respondent could be said to have directly or indirectly an interest in the employment 
of his wife with or under the municipality within the meaning of s 12(%)(b) of the 
Act and that s. 28(1) of the Act was applicable though the disqualification had com- 

` menced before the election of the respondent:— 

Held, that the respondent’s duty as a councillor was or at any rate was likely to 
be in conflict with his interest In his wife’s employment with the municipality and, 
therefore, he suffered from disqualification within the meaning of s. 12(2)(b) of 
the Act: 

Dattatraya v. S. V. Bhave’ and Champaklal Parikh v. Mahendra Govindlal Choksi, 
referred to; and 

that the bar of s. 28(1) of the Act applied to the case of the respondent as the 
disqualification was not only a pre-existing one but one which continued ‘after his 
election: 

Election Commission, India v. Saka Venkata Subba Rao; referred to. 


In the general election held in 1957, one Shriniwas (respondent No. 2) was 
elected a councillor of the Municipality of Ahmednagar. Thereafter he was 


"Decided, November 37, ibe Special Civil 1807 of 1955, decided by Chagla C.J. end 
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elected a member of the Standing Committee and the Chairman of the Sanitary 
Committee. Ina general meeting of the councillors held after the election, 
certain members-of the municipality were also elected to represent the munici- 
pality on the School Board constituted under the Bombay Primary Hdnucation 
Act of 1947. Anjanibai, the wife of respondent No. 2, was working as a teacher 
for the last several years in school No. 14 conducted among other schools by 
the municipality. One Rammayya (petitioner), who was a voter, alleged that 
respondent No. 2 had a direct interest in her employment with the munici- 
pality and, therefore, if respondent No. 2 continued to be a councillor, there 
would be a conflict between his duty as a councillor and his interest in the 
furtherance of his wife’s interests as an employee of the municipality. 

The petitioner presented an application to the Collector, Ahmednagar Dis- 
trict, stating therein the aforesaid facts and praying that it should be declared 
that respondent No. 2 became disqualified to remain as a councillor. It was 
contended on behalf of respondent No. 2 that the words ‘‘becomes subject to 
any disqualifications specifled in section 12’’ in s. 28(1) (a) of the Bombay 
Municipal Boroughs Act of 1925 meant a disqualification incurred after the 
election and, therefore, since the wife of respondent No. 2 was employed as 
a teacher several years before the election, s. 28 did not apply and respondent 
No. 2 could not be declared as having been disqualified. It was also contended 
that the petitioner ought to have raised an objection to the nomination of res- 
pondent No. 2 as a candidate in the election under s. 12(2)(b), that it was that 
section that applied to the facta of the case and that, therefore, the petitioner 
was not entitled to ask for a declaration under s. 28 of the Act. 

The Collector by his order negatived these contentions observing as follows: 

“It clearly means that even if the disqualification earned by an intending councillor 

has been overlooked during the scrutiny of Nominations a subsequent remedy is pro- 
vided for such disqualification in section 28. If this is not true it will be possible for 
Councillors to temporarily abstain from acquiring disqualifications and then remain as 
Councillors for the period for which the Municipality is constituted. This interpretation 
is therefore too far fetched besides being Mogical.” 
The Collector held that respondent No. 2 was disqualified as a councillor, and 
declared that a vacancy had occurred in the municipality within the meaning 
of s. 28(2) of the Act. In the appeal filed by respondent No. 2 against the 
order of the Collector, the Government of Bombay set aside the Collector’s 
order and held that respondent No. 2 was entitled to continue to be a councillor 
observing that s. 28(2) could apply only to cases where a disqualification occurs 
after the election and not to a pre-existing disqualification. 

The petitioner applied to the High Court under art. 226 of the Constitution 
of India for inter alsa quashing the order passed by the Government of Bombay. 


The application was heard. 


Rajni Patel, with A. G. Bhide, R. W. Adik and G. M. Vakil, for the petitioner. 
M. A. Rane, for opponent No. 2. 

B. B. Sompura, Assistant Government Pleader, for opponent No. 1. 

N. H. Gursakam, for opponent No. 3. 


Susuat J. [His Lordship after stating the facta of the case, proceeded.] 
Two questions have been raised by Mr. Patel on behalf of the petitioner; (1) 
that respondent No. 2 has an interest in the employment of his wife as a 
teacher and (2) that s. 28(1) would apply even though the disqualification has 
commenced before the election. Mr. Rane, on the other hand, relied on the 
decision of the Supreme Court in Election Commission, India v. Saka Venkata 
Subba Rao’ and contended on the strength of that decision that s. 28(1) can- 
not apply to a pre-existing disqualification. ; se 

To appreciate these contentions, it is necessary to examine certain provisions 
of the Bombay Municipal Boroughs Act of 1925. Section 12(1) provides that 
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‘‘No person may become a Councillor” who has been convicted-of certain offen- 
ces or who has been removed from office under s. 27 of the Act,:or who is an 
uncertified bankrupt or an undischarged insolvent or who is of unsound mind 
or who has acquired the citizenship of a foreign State ete. or who is a Judge. 
Section 12(2) (b), so far as is material, provides that: 


“No person who, save as hereinafter provided, has directly or indirectly...any share 

or interest In any work...contract or employment with or under...a Mumicipality... 
may be a councillor of such Municipality.” 
It is needless to pause on the proviso contained in subs. (3) of s. 12 as it is 
not material for the purposes of this case. Thus the Legislature has used two 
different phraseologies. In sub-s. (1) the words are ‘‘may become a Council- 
lor’’ whereas in subs. (2) the words used are ‘‘may be a councillor of such 
municipality’. It is not clear why this different phraseology has been adopted 
by the Legislature. But it was not seriously disputed before us that the dis- 
qualification set out in sub-s. (2) will algo disqualify a person from standing aa 
a candidate. 

The first question that falls for determins‘ion is whether respondent No. 2 
can be said to have directly or indirectly interest in the employment of his wife 
with or under the municipality within the meaning of s. 12(2) (b). In Datta- 
traya v. 8. V. Bhave? a similar question arose though it was under s. 10(7) (f) 
of the Bombay Provincial Municipal Corporations Act of 1949. But since the 
language in s. 10(1) (f) of that Act is similar to the one in s. 12(2) (b) of the 
Act under our consideration, the decision is relevant. In that case that peti- 
tioner offered himself as a candidate for election in the Municipal Corporation 
of Poona. He was living with his wife and children in a house owned by him. 
At the time he stood for election, his wife was employed as a municipal school 
teacher. His nomination on that ground was rejected. In the petition filed 
by him, it was held that he had interest in the employment of his wife with 
the Municipal Corporation and, therefore, he suffered from disqualification 
within the meaning of s. 10(1)(f) of that Act. It was also held that the inte- 
rest contemplated in that section need not be pecuniary but should be such 
as is likely to come in conflict with one’s duty as a councillor. A similar ques- 
tion under the Bombay Municipal Boroughs Act, 1925, arose in Champaklal 
Parikh v. Mahendra Govindlal Choks#?, where a son was wanting to be a coun- 
cillor of the Petlad Municipality and his father was a pleader representing that 
municipality in various cases of assessment. It was there observed: 

“In our opinion, the interest here is not the interest which a man may have in the 

prosperity of his friend. There the interest is clearly sentimental or emotional. When 
you have a person living jointly with his father, it seems to be arguable that the son’s 
interest in the prosperity of his father is purely sentimental or emotional. If the father 
earns more, he has more to spend on the family. His prosperity must affect the position 
of the son and the fnterest that the son has in the prosperity of his father is clearly a 
material or a substantial interest.” 
It is, therefore, clear looking to the close relationship between a husband and 
a wife that where a wife is in the employment with or under a municipality, 
the husband, who desires to become or is a councillar of that municipality, has 
a substantial interest in that employment which is or is likely to be in conflict 
with his duty as a councillor. 

Mr. Rane, however, contended that the position of a Municipal Corporation 
such as the Poona Municipal Corporation is different from that of a Borough 
municipality like the Ahmednagar municipality inasmuch as the control over 
municipal schoola in the former case vests in the Municipal Corporation 
whereas in the latter casa it vests in the State Government. To examine the 
validity of this contention, it is necessary to turn to the Bombay Primary Edu- 
cation Act, 1947. Section 2(2) of that Act defines an ‘‘approved school” which 
means inter alia a primary school maintained by a School Board or by an 
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authorised municipality. It is not in dispute that the school in question is 
maintained by the Ahmednagar Municipality and the. Ahmednagar Munici- 
pality is an authorised municipality. Section 2(6) defines an authorised munici- 
pality as one authorised by the State Government under s. 16(1) of the Act. 
Therefore, the school in which the wife of respondent No. 2 is serving, is a 
school maintained by the Ahmednagar Municipality. Section 2(19) defines 
a ‘School Board’ meaning a District School Board or a Municipal School Board. 
Section 3 provides that there shall be a District School Board for each district 
and a Municipal School Board for each area of an authorised municipality. 
Section 4 provides for the constitution of a School Board. A School Board is 
to consist of not less than 12 members and not more than 16, of whom not less 
than 2 and not more than 3 are to be appointed by the State Government. Ex- 
cept for those to be appointed by the Government, the members of the School 
Board are to be elected by the District Local Board or the authorised munici- 
pality as the case may be. Under s. 18(1) the Municipal School Board is to 
be responsible for the management and control of all primary schools which vest 
in the authorised municipality and for the control of all other approved schools 
within the area of the authorised municipality. Lastly, s. 20 provides that 
every authorised municipality shall maintain: 

“an adequate staff of assistant administrative officers...primary school teachers... 
and other staff...as may in the opinion of the State Government be necessary for the 
administration, management and control of approved schools within its areas.” 


Sub-section (2) of s. 20 provides that this staff shall be the servants of the 
authorised municipality and shall receive their pay, allowances, gratuities, and 
pensions from its primary education fund. Under 8. 44 this fund, in the case 
of an authorized municipality, means the grant payable by the municipality on 
account of primary education together with the grant payable by the State Gov- 
ernment, the fees of pupils ete. These sections make it clear that the primary 
school teachers are the servants of an authorised municipality, such as the 
Ahmednagar Municipality, and their salaries, allowances, pensions ete. are paid 
from the primary education fund raised by such municipality. 

Mr. Rane, however, contended that in spite of these provisions, the real cou- 
trol over the teachers and the staff of the primary schools in the case of Ahmed- 
nagar Municipality does not rest with the municipality and, therefore, there 
would be no question of any conflict between the duties of the petitioner as a 
councillor and his interest in his wife’s employment. In other words, his con- 
tention was, that though the Ahmednagar Municipality pavs for the expendi- 
ture of the schools, the control over the schools and the staff still remains with 
the State Government. For that purpose he relied on certain other provisions 
of the Primary Education Act. Section 20(3) provides that the rates of 
pay and allowances and terms of employment of the primary school teachers 
maintained by an authorised municipality shall be fixed from time to time by 
the State Government. Section 21 then provides that for each School Board 
there shall be an Administrative Officer, who shall be the Chief Mxecutive Officer 
of the Board. Under a. 21(2) the Administrative Officer is to be appointed by 
and is the servant of the State Government; his salary and allowances are also 
payable from the State revenues. Under s. 22 the State Government may dele- 
gate the power to appoint an Administrative Officer to an authorised munici- 
pality, but as pointed out by Mr. Rane no such power has been delegated to the 
Ahmednagar Municipality with the result that the Administrative Officer, so 
far as this municipality is concerned, is the servant of the State and not of the 
municipality. Therefore, all executive functions of the School Board are under 
his control and not the municipality. Likewise, under s. 28, a Staff Selection 
Committee is constituted consisting of the Educational Inspector, the Chairman 
of the School Board and the Administrative Officer and it is this Committee 
which selects the teachers and the other staff. Under s. 24 the Administrative 
Officer has also the power to promote, transfer and take all disciplinary action 
including that of removal and dismissal against the staff. But sub-s. (2) of s8. 24 

L. R43. 
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provides for an appeal against his orders to'a Tribunal consisting of the Chair- 
-man of the School Board, and the Educational Inspector of the District. Thus 
argues Mr. Rane, the entire control over the teachers and the staff including their 
selection, pay and allowances rests not with the’ municipality but virtually with 
the Government. 

What Mr. Rane however does not take into account are two other sections of 
the Bombay Primary Education Act. Section 16 enacts that the Government 
may authorize a municipality constituted under the Bombay Municipal 
Boroughs Act, 1925, to control all approved schools within its area. Since the 
Ahmednagar Municipality is an authorized municipality, it has under s. 16(2) 
the power to control all approved schools within its area. aarthenmpre 
g. 16(2) provides: 

. “Subject to the provisions of this Act and of the rules and regulations a ate 
under, all existing and future rights, liabilities, powers and duties of any municipality, 
which was a local authority under the Bombay Primary Education Act, 1923, immediate- 
ly before the date of the coming into force of this Act, in respect of primary school 
teachers and other persons employed by it for the purposes of primary education shall 
on such date vest in and be performed or exercised by the said municipality as an 
authorized mumicipaltty under this Act; and all properties, moveable and immovable, 
vesting in or held by or under the control of such municipality for the purposes of 
primary education, shall from such date continue to vest in, be held by- orbe Mader tie 

control of the sald municipality as such authorized municipality.” 

Section 17 provides that ‘‘Subject to the provisions of this Act and ‘the rules 
made thereunder an authorized municipality shall perform the following duties 
‘and functions’’. Among thése duties and functions are: 

“(c) to maintain an adequate staff of Assistant Administrative Officers. ..clerks, 
teachers;... 

(e) to sanction with or without variation the budget of the municipal school board.” 
Sub-section (3) provides for the power to make regulations, subject, no doubt, 
‘to the sanction of the State Government, among other things for determining 
the qualifications, pay and terms of employment of the Assistant Administrative 
Officera, Supervisors, Attendance Officers, clerks and other staff, for regulating 
the administration, management and control of primary schools, Sections 16 
and 17 thus vest snaidarabls control over the primary schools in the municipality 
in their management, budgetary provisions and what is important in 
determining the terms and conditions, including the pay of the staff. It 
-ig true that the Administrative Officer has been conferred considerable 
powers under as. 23 and 24 in the matter of appointment ‘of teachers, their 
promotions, transfers and disciplinary action that may be taken against them, 
but under s. 23 the Selection Committee which has the power of selection is 
‘composed of three persons, one of them being the Chairman of the School 
“Board, who would be the nominee of the municipality. A member of the 
municipality having a voice in the election of the members of the Board acquires 
“thus a voice in the selection of teachers though indirectly. In regard to the 
powers of disciplinary ` action also, an appeal against an order of the Adminis- 
trative Officer is provided and such appeal is to be heard by the Educational 
Inspector and the Chairman of the School Board. These provisions show that 
‘though there is dual control over the primary schools of the State Government 
and an authorized municipality, it cannot be gainsaid that the teachers of the 
primary schools of an authorized municipality are the servants of such munici- 
. pality and they are under considerable control of the municipality in several 
-Important matters. The petitioner in his capacity as a councillor has a voice 
in the election of at least 10 out of 12 members of the School Board and its 
Chairman, besides himself exercising a general control through the municipality 
over all the primary schools within its area. That being 80, it must be found 
that his duty as a councillor is or at any rate is likely to be in conflict with his 

interest in his wife’s employment with the municipality. 
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.. The next contention urged by Mr. Rane was that. even if the employment. of 
the petitioner’s wife were held to.be a disqualification, she has been. employed 
since a number of years before the election. Therefore the disqualification is a 
pre-existing one, and would not attract s. 28(1) of the Bombay Municipal 
Boroughs Act. It was argued that the words ‘‘becomes subject to’’ any dis- 
qualifications set out in s. 12 must be construed as meaning disqualifications ac- 
eruing after and not before the election. Reliance was placed on the Supreme 
Court decision in Election Commission, India v. Saka Venkata Subba Raot, 
where on construction of arts. 190(3) and 191(1) of the Constitution it was held 
that these articles applied to disqualifications to which a member of a State 
Legislature becomes subject to after being elected as such, and not to a dis- 
qualification which arose before his election. Article 190(3) runs as follows: 

“I.a member of a House of the Legislature of a State— 

(a) becomes subject to any of the disqualifications mentioned in clause (1) of 
article 191;... i 7 
his seat shall thereupon become vacant.” 

Article 191(1) provides :— 

“A person shall be disqualified for being chosen as, and for being, a member of the 

Legislative Assembly or Legislative Council of a State” ete. 
Then follow several kinds of disqualifications. Since the same words viz. ‘‘be- 
comes subject to any of the disqualifications’’ occur also in s. 28(1) of the Act 
before us, the interpretation put upon them by the Supreme Court must be 
applied to that section also. The facts which led to that case were that the 
respondent there was convicted and sentenced to rigorous imprisonment 
for seven years in 1942. He was, therefore, disqualified for being 
chosen as and for being a member of fhe Legislative Assembly under 
art. 191(1) (e) read with s. 7 of the Representation of the People Act, 1951, for 
a period of five years since his release on August 15, 1947. He was elected a 
member of the Madras Legislative Assembly before that period had elapsed. 
The question arose whether he was disqualified and could be allowed to sit and 
vote in the Assembly. As aforesaid, it was held that arts. 190(3) and 192(1) 
provided a remedy when a member incurred a disqualification after he was 
elected. His Lordship Patanjali Shastri C.J. observes (p. 1158) : 

“Not only do the words ‘becomes subject’ in erticle 190(3) and ‘has become subject’ 
in article 192(1) indicate a change in the position of the member after he was ‘elected, 
but the provision that his seat is to become thereupon vacant,...further reinforces the 
view that the article contemplates only a sitting member incurring the disability while 
so sitting.” ‘ ` 

But the disqualification which their Lordships of the Supreme Court had to 
deal with was of a different nature than the one before us. The disqualification 
there was that the member was convicted and sentenced in 1942, and by reason of 
that conviction, he was prohibited under s. 7 of the Representation, of the People 
Act from becoming a member for a period of five years. In other words the 
statutory disability had already occurred once for all in 1942 and was, therefore, 
a pre-existing one. In the case béfore us, however, the disqualification is not a 
personal one as in the case before the Supreme Court, but on the ground of a 
likely conflict of interest and duty of respondent No. 2. That ground would 
continue to remain till the employment of respondent No. 2’s wife continued. 
Every day she continues in service, there arises a conflict between interest and 
duty of respondent No. 2. Every day, therefore, he becomes subject to the 
disqualification referred to above. Therefore the disqualification not only 
existed at the time of the nomination of respoudent No. 2 as a candidate, bit 
continued thereafter even after he was elected. In this view, the bar of s. 28(1) 
of the Bombay Municipal Boroughs Act must apply to the case of respondent 
No. 2 as the disqualification was not only a pre-existing one but one which con- 
tinued after the election and still cdntinues. The construction, which we are 
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placing on the section, also appears to us to be in consonance with the intention 

of the islature. Indeed the Legislature could not have intended that a person 

who is disqualified for standing as a candidate should serve and continue to 

a as & councillor even though he continues to be subject to the same disquali- 
cation. 

In the resnlt the petitioner’s contention must be upheld in the interest of 
purity of municipal administration which is the primary object of ss. 12 and 28 
of the Act. We, therefore, set aside the order passed by the Government of 
Bombay and restore the order of the Collector. There will be no order as to 
costs. 


Application alowed. 


Before Mr. Justice Shelat. 


THE STATE OF BOMBAY v. THE ESTATE INVESTMENT CO. LTD., 
BOMBAY.? 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 44, 45, 48, 60, 
61, 85(1)—Bombay Tenancy and Agricultural Lands Rules, 1956, Rule 33-—State 
Government taking over management of lands belonging to lendholder—Whether 
State Government liable to render account of its management during pendency of 
management—Suit filed by landholder for such rendition of accounts whether can 
be entertained by ctoil Court. 

The State Government, where it has taken over management of lands belonging 
to a landholder under Chapter IV of the Bombay Tenancy and Agricultural Lands 
Act, 1948, is liable to render an account of tts management to the landholder during 
the pendency of the management and to pay the balance left, after making provi- 
sion for the payment of items mentioned in s. 48 of the Act, at the end of the year. 

The ownership of lands taken under management under Chapter IV of the Act 
does not vest m the State Government The only thing that vests in the State 
Government or in the Manager appointed is the right to possession and of manage- 
ment together with all powers for the purposes of such management which the 
landholder, but for the nottfication issued under s. 44 of the Act, could have exercised. 

F. & V. Merchants Union v. Improvement Trust, Delhi,’ referred to. 

A gutt filed by a landholder against the State Government for rendition of accounts 
of its management and for the payment of balance can be entertained by a civil 
Court and is not barred by s. 85(1) of the Bombay Tenancy and Agricultural Lands 
Act, 1048. 

Under s. 85(1) of the Bombay Tenancy and Agricultural Lands Act, 1948, a civil 
Court is barred from entertaining questions dealing with the exercise of powers 
conferred upon the Manager by Chapter IV of the Act. 


Tus facts appear in the Judgment. 


C. C. Vaidya, Assistant Government Pleader, for the appellant. 
G. 8. Gupte (8r.) and P. R. Mridid, for the respondent. 


Sumguar J. This appeal raises two questions under the Bombay Tenancy and 
Agricultural Lands Act, 1948. They are, whether the State Government, where 
it has taken over management of lands belonging to a landholder under Chapter 
IV of the Act, is liable to render an account of its management during the pen- 
dency of the management, and secondly whether a suit filed by a landholder for 
accounts can be entertained by a civil Court. 

By an Indenture of grant and demise dated November 7, 1870, the Secretary 
of State in Council granted and demised certain lands, hereditaments and pre- 


“Decided, November 37, 1958. Second No. 288 of 1986, confirming the decree passed 
Appeal No. 338 of 1958 (with Civil Application by P-D. Mahstokar, Civil Judge, 8. D., Thana, 
No. aes rE the decision of D.G. in Civil Suit No. 128 of 1955. 
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mises therein described to one Ramchandra Laxmanji of Bombay for a term of 
999 years on certain terms and conditions therein contained. By diverse trans- 
fers made subsequently the plaintiff-company became the owner of part of these 
lands, situate at Bhayandar, Mira and Ghodbunder, aggregating in all to about 
7000 acres. The plaintiff-company took over possession of these lands in 1949 
and thereafter managed them as the owner thereof and recovered rents and 
profits arising therefrom. 


Under the powers reserved under s. 88(2) of the.Bombay Tenancy and 
Agricultural Lands Act, 1948, the Government of Bombay issued a notification 
dated July 14, 1949, whereunder the provisions of the Tenancy Act were made 
applicable to all Crown Leases in the State. Consequently the lands belonging 
to the plaintiff-eompany became subject to the provisions of the Act. By a 
notification dated December 19, 1949, (exh. 21) the State Government declared 
the plaintiff-company to be a ‘landholder’ within the meaning of s. 2(9) of the 
Act. By the said notification the State Government also assumed management 
of this property under s. 44 of the Act. The notification declared that manage- 
ment of the said lands was being assumed by the State Government for the 
purpose of improving the economic and social conditions of the peasants and to 
ensure full and efficient use of these lands for agriculture. Thereafter the 
Government appointed first the Collector of Thana and after sometime the Prant 
Officer of Thana as the Manager. Since December 19, 1949, the lands in suit 
have bean in the possession and management of the Manager appointed as afore- 
said by the State Government. 


On January 17, 1955, the plaintiff-company gave a notice (exh. No. 22) to 
the State of Bombay under s. 80 of the Civil Procedure Code calling upon them 
to render -an account of the management of these properties and declaring 
therein its intention to file a suit. The State of Bombay did not choose to give 
any reply to this notice nor to comply with the demands made therein. On 
April 11, 1955, the plaintiff-company filed the present suit, being Suit No. 1238 
of 1955, in the Court of the learned Civil Judge (Senior Division), for 
rendition of accounts and payment of the balance left in the hands of the te 
Government. 


The State of Bombay contended in the written statement nter alia that it 
was not liable to render any account during the continuance of the management 
of these lands, that the property in the lands by virtue of the notification dated 
December 19, 1949, and the provisions contained in Chapter IV of the Act had 
vested in the Manager, that ownership in these properties had passed to the 
State of Bombay, that there was no provision in the Act whereby a claim for 
the rendition of accounts could be made against the State of Bombay while the 

t was still continuing and finally that by virtue of s. 85(1) of the 
Act, a civil Court had no jurisdiction to try the suit. 

The trial Court raised three issues, viz. whether the plaintiff-company was 
entitled to ask for accounts from the defen whether the plaintiff-company 
was debarred from claiming such accounts or the balance due during the pen- 
dency of the management, and lastly whether the Court was barred under 
s. 85(1) of the Act from trying the suit. The trial Court answered all the three 
issues in favour of the plaintiff-company and decreed the suit. - 

Aggrieved by the said decree and judgment the State of Bombay filed an 
appeal in the Court of the District Judge of Thana being Civil Appeal No. 288 
of 1956. The learned Assistant Judge, who heard the appeal, confirmed 
the decree and judgment passed by the trial Court and dismissed the appeal. 
It is against this order of dismissal that the State of Bombay has preferred this 
appeal. 

The learned Assistant Government Pleader has raised before me the same 
questions which were raised before the Courts below. The two questions that 
are raised are (1) that there is no liability of the State of Bombay to render 
an account to the plaintiffcompany during the pendency of the management 
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and to pay the balance and (2) that by virtue of s. 85(1) of the Act, a civil 
Court has no jurisdiction to try the suit. 


On the first question the learned Assistant Government Pleader relied upon 
ss. 44 to 61 of the Act. It becomes, therefore, necessary to briefly examine 
these sections. The title of Chapter IV in which these sections are contained is 
‘Management of Estate held by Landholders’’. Section 44: deals with the. 
power given to the State Government to assume management of lands belonging 
to a ‘landholder’ and provides that when the State Government is satisfied that 
on account of the neglect of a ‘landholder’ or disputes between him and his 
tenants, the cultivation of his estate has seriously suffered, or when it appears 
to 'the State Government that it is necessary for that reason or for the purpoge 
of ensuring the full and efficient use of land for agriculture to assume manage- 
ment of any landholder’s estate, a notification announcing such intention shall | 
be published in the Official Gazette. Section 44 also provides that such a 
notification shall be conclusive. Section 45 then lays down the effect of such 
notification and ptovides that on the publication of such notification, the estate 
in respect of which the notification has been published, shall, so long ae te the 
management continues, vest in the State Government. Such management shall 
be deemed to commence from the date on which the notification is published and 
the State Government shall appoint a Manager to be in charge of such estate. 


“It was under s. 45.that the State Government appointed in the first instance 
the Collector of Thana as the Manager of the lands in question and thereafter 
the Prant Officer to manage the lands. The management was in continuance 
when the plaintiff-company filed the present suit. 

Section. 46(3) provides :— 


“So long as the management continues the holder of the estate shall be EEEE N 

(a) to enter into any contract involving the estate in pecuniary Mabiltty, 

(b) to mortgage, charge, lease or alienate the property under management or any 
part thereof, or 

(c) to grant valid recetpts for the rents and profits arising or accruing therefrom:” 
Sub-section (4) enacts that so long as the management continues, no person 
other than the Manager shall be competent to mortgage, charge, lease or alienate 
such estate or any part thereof. Section 47 deals with the powers of the Mana- 
ger including the power to receive rents and profits arising from such lands. 
Section 48, on which considerable reliance was placed by the learned Assistant 
Government Pleader, provides that the Manager shall make certain paymenta 
as provided in els. (¢) to (v) of subs. (1) and thereafter he shall retain the 
residue for the liquidation in the manner provided in the Act of the debts and, 
liabilities other than those mentioned in sub-s. (1) and also for the repayment, 
either before or after the liquidation of such debts and liabilities of any loan’ 
received from Government by the Manager under the Act. Sub-section (2) of 
s. 48 provides that thereafter ‘‘the balance, if any, shall be paid to the holder’’. 
Section 49 and the sections thereafter following provide for the settlement of 
debts and liabilities.of the holder of the land incurred by him prior to the 
management .and.the liquidation thereof in the manner provided in those sec~ 
tions. Section 54 provides that when the total amount of debts and liabilities’ 
including those due and incurred to the Government has been finally determined 
by the Manager, he shall submit to thé Collector a schedule of such debts and 
Viabilities and a scheme, called the liquidation scheme, showing the manner in 
whieh it is proposed to pay and- discharge the same, whether from the income: 
of the property under management or with thé assistance of funds raised under 
the powers conferred by sections following s. 54. Section 58 no doubt provides 
that subject to the rules made under this Act the Manager after the liquidation 
scheme has been sanctioned as provided in these sections shall have the power 
to sell or grant on lease all or any part of the estate under the management., 
Section 60 states that even if the holder of the estate were to die after the publi- 
cation of the order of management, the management shall continue and pro 
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in all respects as if the holder was still living. BSub-section (2) of that section 
then provides that: : 


‘ “Any person succeeding to the whole or any part of the estate under management 

shall, while such management continues, be subject in respect of such estate to the 
disabilities tmposed under this Act.” 
Section 61 then deals with the termination of the management and provides that 
when the State Government is of opinion that it is no longer necessary to con- 
tinue the management, it shall direct, by an order published in the Official 
Gazette, that the said management shall be terminated. On the termination of 
the management, the estate shall be delivered into the possession of the holder 
or, if he is dead, of any person entitled to that estate together with ‘‘any balances 
which may be due to the credit of the said holder’’. 

The learned Asistant Government Pleader relying upon these sections and 
particularly the sections dealing with the scheme of liquidation, which inter alia 
gives powers to the Manager to sell or grant on lease all or any part of the estate 
under management, contended that as soon as a notification under s. 44 is 
issued and the Manager is appointed, all rights in the property in question 
would vest in the Manager appointed by the State Government. In other words, 
he contended that on the commencement of such management all rights and 
property in the land would vest absolutely in the State Government and, there- 
fore, the effect of such notification would be to transfer all rights of ownership 
in such lands to the State Government. Such ownership would remain vested 
in the State Government so long as the management continues and that, there- 
fore, until such management is terminated, the landholder would not be entitled 
to call upon the State Government to render account of its management or to 
recover the balance remaining in the hands of the Manager and referred to in 
s. 48(2). It is not possible to accept such a wide contention as raised by the 
learned Assistant Government Pleader. In my view, ss. 48, 60 and 61 clearly 
show that the effect of the notification issued under s. 44 and the taking over of 
management of the lands would be to vest only the right to possession and 
management of the lands in the State Government. It must be remembered 
that the title of Chapter IV is ‘‘Management of Estates held by landholders’’. 
If the object of enacting Chapter IV was to transfer ownership of the lands in 
question, the title of that Chapter would not be ‘‘Management’’ but it would 
be ‘Transfer of ownership of estates held by landholders’. But the terms of s. 48 
make abundantly clear that the only thing that vests in the Manager is the right 
of possession and management of the lands in question. Under as. 47 and 48 
the Manager has, amongst other powers, the power to receive rents and profits 
arising from the land and thereafter to make disbursements in the order of 
priority set out in s. 48. Subsection (2) of s. 48 then expressly provides that 
if, after making these disbursements, any balance remains in the hands of the 
Manager, such balance shall be paid. to the landholder. It is clear that if the 
object in enacting Ohapter IV was to transfer rights of ownership in the pro- 
perty either to the State Government or the Manager appointed by it, there 
would be no necessity for making provision, first, for the payment of debta and 
liabilities other than those mentioned in sub-s. (1) which means the debts and 
liabilities incurred on the land by the landholder prior to the management and 
for the payment of the balance left thereafter in the hands of the Manager to 
the landholder. This provision is a clear indication that ownership remains 
vested in the landholder and that the only effect of Chapter IV is that the 
Manager appointed by the State Government gets the right of possession of the 
land and the right of management together with all powers for the purposes of 
such managment which the landholder, but for the notification, could have 
exercised. The provisions of s. 60 furnish even a clearer indication than those 
of s. 48. Sub-section (2) of s. 60 expressly provides that in the event of a 
landholder dying while the management is continuing, a person succeeding to 
the whole or any part of his estate would be subject to the same disabilities as 
are imposed by Chapter IV upon the laridholder. Although sub-s. (4) is 
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primarily enacted for the purpose of imposing these disabilities upon a successor; 
that sub-section clearly implies that in spite of the notification for management 
the ownership still remains in the landholder and the rights of such a landholder 
to such ownership devolve upon his death on his successor. The fact that under 
s. 61 the State Governmént has to deliver possession of the lands to the holder. 
thereof after an order of termination has been issued again shows that under 
Chapter IV the ownership in the property is not transferred to the State 
Government. 

The learned Assistant Government Pleader, however, argued that the owner- 
ship is vested in the Government only during the period that the management 
continues. The concept of an interim ownership is something novel and nothing 
has been shown to me either in the Bombay Tenancy and Agricultural Lands 
Act, 1948, or any other statute whereunder it vests in a party other than the 
rightful owner for a limited period and thereafter again reverts to the rightful 
` owner. It is no doubt true that under s. 58 a power to sell or grant on lease 
all or any part of the estate is conferred upon the Manager but rule 33 framed 
by the State Government under the Act shows that where a Manager proposes 
to sell any estate or any part thereof under s. 58, he has to give notice to the 
landholder to show cause why his estate or a part thereof apie not be sold and 
after hearing the landholder or a person acting on his behalf, the Manager has 
to submit a report to the Collector for permission for the sale. That rule 
further provides that before giving such permission the Collector has again to 
hear the landholder or a person acting on his behalf as to why the estate should 
not be sold. If one were to analyse s. 54 of the Act and the sections following it, 
it becomes clear that the powers given to the Manager thereunder are powers 
analogous to those that are given to a Receiver or a Liquidator in winding-up 


proceedings. 

As held in F. & V. Merchants Union v. Improvement Trust, Delhi! the word 
‘vest has not a fixed connotation. It does not mean in all cases that the 
property is owned by the person or authority in whom it vests. Such property 
may vest in title, or it may vest in possession or it may vest in a limited sense, 
depending upon the context in which such vesting is enacted. The word De 
therefore is a word of variable import. For instance, under s. 56 of the Pro- 
vincial Insolvency Act, property of an insolvent vests in the receiver for the 
purpose of administering his estate for payment of his debts. In that case the 
property of the insolvent vests in the receiver not for all purposes but only for 
the purpose of the Insolvency Act and the receiver has no interest of his own 
in the property. On the other hand, under gs. 16 and 17 of the Land Acquisi- 
tion Act, 1894, the property acquired thereunder upon the happening of certain 
events vests absolutely in the Government free from all encumbrances and 
without any conditions or limitations either as to title or possession. 

It is thus clear from the provisions of Chapter IV that ownership of lands 
taken under management does not vest in the State Government. There is 
nothing in these sections indicating any such intention or object. On the con- 
trary, as I have pointed out from ss. 48, 60 and 61 and rule 338, the only thing 
that vests in the State Government or in the Manager appointed is the right to 
possession and of management, though in the course of such management wide 
powers have been conferred under Chapter IV on the Manager. The conten- 
tion raised by the learned Assistant Government Pleader therefore cannot be 
accepted. 

The next contention raised on behalf of the State was that even if the owner- 
ahip in the property does not vest in the State Government there is nothing in 
Chapter IV which imposes upon the Manager any obligation to render account 
of his ement or to pay to the landholder the balance that may remain in 
his hands r making the disbursements provided for in s. 48. It was con- 
tended that there being no such provision in Chapter IV the Courts below were 
in error in holding that the Manager was liable to render an account and to 


"1 [1057] ALR. B.C. M4. 
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make payment of the moneys lying with him’ after making provision for the 
payment of items mentioned in s.' 48. Reliance was placed upon s. 61 which 
provides that on the termination of the management the estate is to be delivered 
to the holder together with any balance which may be left to the credit of the 
holder. It'was contended that s. 61 shows that it is only on and after the ter- 
mination of management -that there could be any obligation to render an 
account or to make payment of monies that may be left in the hands of the 
Manager. The Courts below rejected this contention and held that by virtue 
of the provisions contained in Chapter IV the position of the Manager was that 
of a trustee or an agent of the landholder and the Manager was consequently 
liable to render an account of his management and to pay the balance lying in 
his hands. In my view, there is considerable justification in the conclusion 
arrived at by both the Courts below. If ss. 48 and 61 are properly looked at, 
it becomes apparent that their objects are different. Section 48 deals with pay- 
ments to be made during the course of the management; whereas s. 61 deals with 
the things that are to happen on and after the termination of management. If 
this difference is borne in mind, there would be no difficulty in construing s. 48. 
As I have pointed out, under s. 48 the Manager has to make payments in the order 
of priority laid down in sub-s. (1) from the rents and income received by him 
under s. 47. He has first to make provision for the costs of management, the 
Government revenue, all debts and liabilities due or incurred to the Government 
in respect of the property in question, the rent due to any superior holder, 
periodical allowances allowed to the holder and his family by the Collector from 
time to time and costs of improvement of the estate. After making these disburse- 
ments if there is any residue left then the same is to be utilised for the repayment 
of debts and liabilities other than those mentioned in sub-s. (1) and if thereafter 
any balance is still left it has to be paid to the holder. It is true that s. 48 does 
not expressly state that the Manager has to do all these things at the end of 
the year or at a particular fixed time. But the section impliedly means that 
these disbursements and payments are to be made during the year of manage- 
ment and like every other management accounts have to be maintained and 
made up at the end of the year of management and if any balance is left the 
same is to be paid to the holder at the end of the year. On the other hand 
g. 61 shows that if on the termination of management any balances are due to 
the credit of the holder either as a result of a balance left in the hands of the 
Manager or otherwise, the same are to be handed over when the lands are 
delivered to the holder. Considering the scheme of Chapter IV, it is clear that 
except for certain special powers given to the Manager, the Manager appointed 
by the State Government is no more than a manager and has all the obligations 
of a trustee or an agent of the landholder. Consequently he is under all the 
obligations that such an agent would be except where such obligations are ex- 
pressly saved by Chapter IV or any other provision of the Act. In that view 
the Courts below were right in holding that the State Government was liable to 
render an account of the management of the lands in question and to pay the 
balance left at the end of the year. 

Finally it was contended by the learned Assistant Government Pleader that 
in any event a civil Court was barred under s. 85(1) from entertaining a claim 
such as the one made by the plaintiff-company in this case. A somewhat dif- 
ferent contention was raised in the Courts below than the one that is now 
sought to be raised by the learned Assistant Government Pleader. The conten- 
tion raised before them was that as these matters arise under the Bombay 
Tenancy and Agricultural Lands Act, 1948, they are triable by the tenancy 
Courts only, and consequently there is a bar to the jurisdiction of a civil Court. 
That contention has not been persisted before me. What the learned Assistant 
Government Pleader now contends is that g. 85(1) provides that no civil Court 
shall have 


“jurisdiction to settle, decide or deal with any question which is by or under the 
Act required to be settled, decided or dealt with by...a Manager.” 
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He, therefore, contends that.repdition of accounts and the payment of any 
balance left in his hands being questions which the Manager is entitled to decide 
or: deal. with there is.a bar against a civil Court dealing with such questiong, 
In:my opinion, such a construction is untenable. This question was neither 
raised in the lower Courts nor has it been raised in the Memo of Appeal. But. 
the learned Assistant Government Pleader submitted that though it is so, he 
shouldbe allowed to argue this question as it is a point of law. Mr. Gupte 
says that he has no objection. to the State being allowed to raise this point even 
at this late stage. ‘It is clear, however, that the Act does not call upon nor does, 
it confer any power upon the Manager ‘‘to settle, decide or deal with any ques- 
tion’’ as to the Manager’s obligation to render account of the management or 
to the payment of the balance. It cannot surely be the intention of the Legis- 
lature to invest a Manager with the power to decide questions about his own 
obligations, in other words, to enable him to act both as a party and as a judge. It 
is' difficult to conceive that the Legislature had such an extraordinary intention 
while enacting s. 85(1) of the Act. The only construction, and that seems to be 
the only reasonable construction, that can be placed upon s. 85(1) is that a 
civil Court is barred from, entertaining questions dealing with the exercise of 
powers conferred upon the Manager by Chapter IV of the Act. The bar of 
s. 85(1) cannot possibly come in the way of the plaintiff-company, because what 
it is claiming in the suit is an account of its estate, of which the State Govern- 
ment has taken over management. The question that arises in the suit is 
whether the plaintiffcompany is entitled to the relief of having an account 
rendered of the management by the State. This obviously is not a question 
which the Manager is entitled to decide, deal with or settle. Consequently 
s. 85(1) has no application. 

These were the only contentions raised on behalf of the State. In my view, 
none of them has any substance 

The result is that the appeal fails and is dismissed with costs. Rule in Civil 
Application Ng 1315. of 1998 for stay is also discharged with costs. 

Appeal dismissed. 


Before Mr. Justice Shah and Mr. Justice V. S. Desai. 


GANGARAM ICHHARAM PARDESHI v. BHIKASING NATHUSING 
PARDESHI.* 

Bombay Agricultural Debtors Relief Act (Bom. XXVII of 1947), Secs. 24, 22—Transfer 
declared to be a mortgage under s. 24(1)—Whether mortgagee lable to account for 
rents and profits recetved by him from date of application or from date of award. 

Where under s. 24(1) of the Bombay Agricultural Debtors Relief Act, 1947, a 
transfer is declared to be a mortgage, the mortgagee will be liable to account for 
the rents and profits received by him from the date of the institution of the debt 
adjustment proceedings. 

By adjudicating the true nature of a transaction under s. 24 of the Act the Court 
is not converting a transfer in the nature of a sale or other transfer into a mortgage. 
The Court being authorised to declare the real nature of the transaction, the decla- 
ration operates as from the date of the transaction. 

Ratilal Renchhod}t Davda v. Narsinhdas Jamnadas', dissented from. 
Daneppa Satveerappa v. Malgouda, approved. 
Ramchandra v. Kallo’ and Dattatraya v. Mahomedkhan,' referred to. 


Tæ facts appear in the judgment. 


* Decided, November 28, 1058. Otvil Re- oh oti Stal te Ghai Oo. on Nove 181 
vision Application No.1786 of 1056, of 1 J., on November 
the decision of R. R. Bhole, Assistant b Judge ; 16, 1951 (Unrep.). 
of East Khandesh at Jalgaon, in B.A.D 2 (1055) 68 58 Bom. L.R. 824. 
Appeal Ne: S of 1055, oo the order -> 3 ES 17 Bom. L.R. 880. 

8. 8. Sansare, Joint Judge 4 (1034) 87 Bom. L.R. 76, 
J.D.) Fe Bhusewal, in Case No. 9406 of 1048. i 
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Y. V. Divekar, for the petitioner. ; 
M. V. Paronjpe, for respondents Nos. 1 to 3. 


SHAH J. The respondents filed Civil Suit No. 169 of 1945 in the Court of 
the Joint Civil Judge, Junior Division, Bhusaval, claiming that a transaction _ 
effected by their father Nathusing on April 30, 1938, m favour of the petitioner, 
whereby lands 8. Nos. 3/5A and 31/3/1 of the village Borkhede, Taluka Raver, 
were ostensibly sold, was in the nature of a mortgage and for accounts. The 
suit was transferred under s. 19(6) of the Bombay Agricultural Debtors Relief 
Act, 1939, to the Board established in that behalf, and it was numbered as 
application No, 4874 of 1945. It was heard by the Civil Judge on whom the 
powers of the Board were conferred by the Bombay Agricultural Debtors Relief 
Act, 1947, with other applications in which the respondents were concerned. 
The Joint Civil Judge, Junior Division, Bhusaval, by his order dated June 
28, 1955, declared the impugned transaction to be in the nature of a mortgage, 
and directed the transferee Gangaram Ichharam to deliver posseesion of the lands 
to the respondents and to pay to the respondents mesne profita from the date of 
the application. Against that order an appeal was preferred to the District Court 
at Jalgaon. In appeal, the learned Assistant Judge confirmed the order passed 
by the trial Court. Gangaram Ichharam has applied to this Court in revision 
against the order passed by the District Court. 


The question whether the transaction, dated April 30, 1988, was in the 
nature of a mortgage is essentially one of fact and the finding on that 
question by the Courts below is not liable to be challenged in this revision appli- 
cation. But Mr. Divekar, who appears on behalf of the petitioner, contends 
that the Courts below were in error in awarding mesne profits from the date of 
institution of the debt adjustment proceeding against the petifioner. Mr. Dive- 
kar contends that the disputed transaction could be regarded as a mortgage 
from the date on which the award was made by the Bombay Agricultural 
Debtors Relief Court and the mortgagees’ liability to pay mesne profits will 
arise only from that date and not anterior thereto. Mr. Divekar submits that 
the Bombay Agricultural Debtors Relief Act was passed with the object of re- 
lieving debtors of their indebtedness and that once the liability of a debtor 
under a disputed transaction creating a debt is regarded as discharged, it was 
not the intention of the Legislature to render the creditor liable to pay to the 
debtor any amount in which he may be found liable on taking accounts under 
the special procedure prescribed by the Bombay Agricultural Debtors Relief 
Act. Therefore, Mr. Divekar says, if under a transaction which is found to 
be in the nature of a mortgage on taking accounts nothing is due by the debtor 
at the date of the application, the mortgagee will not be required to account for . 
the rents and profits received by him during the period that the application was 
pending in the Court of first instance. In our view, these contentions cannot 
be accepted. By s. 24 of the Bombay Agricultural Debtors Relief Act a Debt 
Adjustment Court is authorised to declare the true nature of a transaction by 
declaring it to be a mortgage though ostensibly in the form of a sale or of any 
other nature. The power conferred upon the Court under the Bombay Agricul- 
tural Debtors Relief Act is, however, a power to declare the true nature of a 
transaction, that is, to ascertain the true intention and agreement between the 
parties irrespective of the form in which the transaction is clothed and unham- 
pered by any rules of evidence or other law. Section 24(1) of the Bombay 
Agricultural Debtors Relief Act, in so far as it is material, provides: 

“Notwithstanding anything to the contrary contained in any law, custom, or con- 
tract, whenever it is alleged during the course of the hearing of an application made 
under section 4 that any transfer of land by a person whose debts are being adjusted 
under this Act...was a transfer in the nature of a mortgage, the Court shall declare 
the transfer to be a mortgage, if the Court is satisfied that the circumstances connected 
with that transaction showed it to be in the nature of a mortgage.” © 
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Even if a tratisaction is intended by the parties to be in the nature of a mort- 
gage, but is in form otherwise, under the Evidence Act the Court will not be 
entitled to declare such a transaction to be in the nature of a mortgage. The 
only effect of s. 24 is to do away with the restrictions placed by the Eviderice 
Act’ or other laws upon the powers of the Court if from the circumstances con- ` 
nected with the transaction it is shown to be in the nature of a mortgage. We 
are, therefore, unable to agree with the contention raised by Mr. Divekar that 
a transaction becomes a mortgage only when it is so declared under the provi- 
sions of-s. 24.. In our view, by its adjudication, the Court declares the ‘true’ 
nature of the transaction, and does not impress upon it a character which was 
not initially intended by the parties thereto. - 

Reliance was sought to be placed by Mr. Divekar upon an unrėported ` 
judgment of Chagla C.J. in Ratilal Banckhodji Davda v. Narsinhdas 
Jamnadas.! In that case, it is true that the learned Chief Justice took the ‘view | 
that only when the declaration is made under the Bombay Agricultural 
Debtors Relief Act that the transaction operates as a mortgage and, therefore, 
mesne profits cannot be awarded from the date of the application but can only 
be ordered from the date of the award. With respect, we are unable to accept 
that view. If the power, as we have already observed, under s. 24 of the Bom- 
bay Agricultural Debtors Relief Act conferred upon the Court is to declare the 
real nature of the transaction, the Court is not by adjudicating the true nature of 
a transaction converting a transfer in the nature of a sale or other transfer into 
a mortgage. The Court being authorised to declare the real nature of the 
transaction, the declaration, in our judgment, operates as from the date of the 
transaction. : = 

The alternative argument advanced by Mr. Divekar cannot also be sustained. 
It is true that under s. 22 of the Bombay Agricultural Debtors Relief Act an- 
account has to be taken between the parties in the manner prescribed thereby 
for determining the amount due to the creditor at the date of the application 
under s. 4. By sub-ss. (2), (3) and (4) of s. 22 it is provided that the account 
has to be taken till the date of institution of the application; but the Legisla- 
ture has made no provision for the manner of taking accounts after the date of 
the application. Undoubtedly, if it be found on taking accounts according to 
the special mode prescribed by s. 22 that the creditor has at the date of the 
application been: overpaid in respect of a transaction which is declared to be 
in the nature of a mortgage, the creditor will not be called upon to repay the 
amount to the mortgagor. But if the creditor remains in possession of the pro- 
perty mortgaged after the date of the application, m the absence of any statu- 
tory provision to the contrary, we see no reason why the mortgagee will not be 

. liable to account for the rents and profits received by him since the date of the 
application. 

The view we are taking is supported by a judgment of Mr. Justice Gajendra- 
gadkar in Doneppa Satveerappa v. Malgouda.2 In that case, it was held that 
under the Bombay Agricultural Debtors Relief Act, 1947, accounts can be taken 
between the creditor and the debtor subsequent to the making of the applica- 
tion for adjustment of debts and up to the date when the award is made. In 
our view, the judgment in Daneppa’s case sets out the correct rule. A 
mortgagee in possession of the mortgaged property is in the position of 
a trustee for the mortgagor, and when the Legislature has not made any provi- 
sion relating to the method of taking accounts from the mortgagee under the 
special statute by which the rights of the mortgagor and the mortgagee are 
governed, in our view, accounts must be taken under the Transfer of Pro- 
perty Act and the Civil Procedure Code. Absence of an express provision in 
the special statute about the method of taking accounta since the institution of 
the debt adjustment proceeding does not justify the inference that there is no 
liability to account. 


1 (1951) Civil Revision A tion No. 151 18, 1981 (Unrep.). 
of 1051, decided by Chagia O.J., on November 2 (1955) Bom. LR. 8%, 
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Mr. Divekar contends that the rule that the mortgagee after the date of the 
application for adjustment of the debts is liable to account for the rents and 
profits received by him must be restricted only to those cases where something 
is found due to mortgagee from the mortgagor at the date of the applica- 
tion, and it cannot apply to cases where the mortgage debt is before that date 
fully satisfted out of the rents and profits. In support of this contention, our 
attention is invited by Mr. Divekar to a judgment of this Court in Ramchandra 
v. Kallo.3 It is true that in that case a Division Bench of this Court held that 
under the Dekkhan Agriculturists’ Relief Act, 1879, if it be found on taking 
accounts that at the date of institution of the suit nothing was due to the mort- 
gagee from the mortgagor, the mortgagee after the date of the suit will not be 
held liable for mesne profits till the date of the decree. But we are unable to 
hold that this decision can be regarded as binding in interpreting the provi- 
sions of the Bombay Agricultural Debtors Relief Act. The scheme of the 
Dekkhan Agriculturists’ Relief Act and the scheme of the Bombay Agricultural 
Debtors Relief Act are not identical. Whereas the Dekkhan Agriculturists’ 
Relief Act makes provision for taking accounts between a debtor and his indivi- 
dual creditor and for assessing his liability according to the procedure and in 
the manner prescribed thereby, the Bombay Agricultural Debtors Relief Act 
is intended to provide for a scheme of settlement of the liability of the debtor 
qua all his creditors. The Dekkhan Agriculturists’ Relief “Act provided for 
taking accounts on terms favourable to the agriculturist debtor and for other 
facilities such as paying the debt by instalments and exemption from liability 
for personal arrest and exemption from attachment and sale of unencumbered 
property. Under the Bombay Agricultural Debtors Relief Act, the Court has 
to assess the liability of the debtor and to ascertain the assets of the debtor 
and his paying capacity, and to prepare a schame under which the liability is 
scaled down and related to his paying capacity. It is evident that the accounts 
of all transactions of the debtor are required to be taken by the Bombay Agri- 
cultural Debtors Relief Court and the assets and liabilities have then to be 
assessed and related. If liability of a creditor to account for the rents and pro- 
fits received by him after the application is to depend upon the accidental cir- 
cumstance whether the debt due to him before the date of the application has been 
satisfied, in our judgment, the rule suggested will be inequitable and unjust 
and may operate to the prejudice of the debtor as well as the general body of cre- 
ditors. We are, therefore, unable to hold that the decision in Ramchandra’s case 
can be pressed into service in construing the provisions of the Bombay Agri- 
cultural Debtors Relief Act. It miay be observed that even under the Dekkhan 
Agriculturists’ Relief Act this Court has taken the view that a mortgagee in 
possession since the date of institution of the suit is liable to account for the 
rents and profits received by him since the date of institution of the suit and 
that the account has to be taken under the Civil Procedure Code and the Transfer 
of Property Act (see Dattatraya v. Mahomedkhan*). It may be that to the 
principle enunciated in Dattatraya’s case the principle in Ramchandra’s case is 
an exception. But we do not see any reason why any similar exception should 
be engrafted in interpreting the provisions of the Bombay Agricultural Debtors 
Relief Act, in the absence of any compelling ground of justice or equity or bind- 
ing authority. 

We are, therefore, of the view that the Courts below were right in directing 
the creditor to pay mesne profits from the date of institution of the proceeding. 
It is true that the Courts below should, strictly speaking, have directed the 
creditor to account for the rents and profits received by him. But whether the 
Court directa the creditor to account for the rents and profits received by him 
or to pay mesne profits for the period during which he is in possession, it will 
make no substantial difference in the extent of the ultimate liability incurred 
by the creditor. On the view taken by us, the rule is discharged with costs. 


Rule discharged. 
8 (1915) 17 Bom. L.R. 680. 4 (1084) 37 Bom. L.R. 78. 
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CRIMINAL APPEAL—FULL BENCH. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, Mr. Justice Mudholkar and. 
Mr. Justice Shelat. 


BASTAV VICTORY RODRIGUES v. THE STATE.* 
Criminal Procedure Code (Act V of 1898),- Sec. 304—Sessions Judge finding verdict of 
fury wrong due to their making a mistake on question of law—Whether Sessions 
Judge competent to re-charge or give further directions to jury. 


If the Sessions Judge finds that the verdict of the jury is wrong due to their 
toisunderstanding or making a mistake on a question of law, he is competent, 
under a. 804 of the Criminal Procedure Code, 1868, to invite the attention of the 
jury to that mistake and to give his reasons therefor. To that extent alone he 
can re-charge or give further directions to the jury. 

Emperor v. Kondiba’ commented upon. 

Hamid A4 Haldar v. King Emperor,’ Rafat Sheikh v. Emperor’ and Sadek Mandal 
v. Emperor,’ dissented from. 

Queen-Empress v. Madhavrao,’ Empress v. Bharmia,’ Janak Stngh v. Emperor’ 
and Sundaram Ayyar In re," referred to. 


Brrore the Court of Session of Greater Bombay four persons were charged 
for committing offences under s. 392 read with s. 84, under s. 392/894 read 
with s. 34, under s. 392 read with s. 34, and under s. 392/394 read with s. 34 
of the Indian Penal Code, respectively, for robbery alleged to have been com- 
mitted by them in furtherance of the common intention of all, of eight gold 
bangles and one gold chain from the person of one Padma, wife of Kishanchand 
Shamdas Bhatia; for causing hurt in the course of the same transaction and 
in furtherance of the common intention of all, to the said Padma; for commit- 
ting robbery in furtherance of the common intention of all of a wrist- 
watch from the person of Kishanchand Shamdas Bhatia; and voluntarily 
causing hurt in the course of the same transaction and in furtherance of 
the common intention of all to Kishanchand Shamdas Bhatia. The Additional 
Sessions Judge delivered a detailed charge to the jury on the evidence 
and the law. The jury brought in against accused No. 1 a unani- 
mous verdict of guilty for the offences under s. 392 read with s. 84, and under 
a. 392/894 read with s. 84 in respect of robbery of property belonging to Padma 
and voluntarily causing hurt to her, and also in respect of robbery of property 
belonging to Kishanchand Shamdas Bhatia and voluntarily causing hurt to him. 
Similarly, in respect of accused No. 2 they brought in a unanimous verdict of 
guilty on all the four charges. When the Additional Sessions Judge asked the 
Foreman of the jury abont the verdict in respect of one Rodrigues (accused 
No. 3) on the first charge under s. 392 read with s. 34 of the Indian Penal Code, 
he stated that the jury. were unanimous in holding him guilty for robbery ‘of 
property from the person of Bai Padma. But on the second charge against 
accused No. 8 under s. 392/394 read with s. 34 of the Indian Penal Code, i.e., 
for the charge of causing hurt to Bai Padma in the course of the same trangac- 
tion and in furtherance of the common intention of all, the Foreman told the 
learned Judge that the jury were Unanimous in holding him not guilty. At 
that stage, the Additional Sessions Judge felt that there was some confusion in 
the mind of the jury. He, therefore, recharged the jury. He told them: `` 

4,..Let there be no confusion in your mind. Gentlemen, if. you, come to the con- 
clusion that s. 34, LP.C., applies and that a particular accused was present, then it does 


“Decided, December 5, 1958. Criminal Ap- (1929)L.L.R. 57 Cal. 61. 
peal No. 1486 of 1057, against the order bE (1988) LL.R. 60 Cal. 739. 
conviction and sentence passed” by K. M. fon, LL.R. 61 Cal. 256. 
Vakil, Additional Seasions Judge, Greater 1894) I.L.R. 19 Born. 788. 
Bombay, in Case No. 32-IV, Crimmal Semion, (1895) 6 Bom. L.R. 258. 


957. Hos AIR. Pat. 446. 
1 (1904) 6 Bom. L.R. 861. 1981) LLL.R. 55 Mad. .250. -y 


C1 Om wb 





1958] ` BASTAY VIOTORY BODBIQUEB V. STATE (F.B.) . 671 


not matter ag to what was done by which accused.. What you have to consider is 
whether s. 34 applies or not and then whether the particular accused person was present 
or not. If s 34 applies, then even if a little thing is done by the accused and actually 
the removal of ornaments was done by another accused, even then he will be equally 
responsible with others, even though he himself did not do it. It is only when you 
come to the conclusion that s. 34 does not apply that you have to consider what offence, 
if any, the individual accused has done. If you come to the conclusion that accused 
No. 3 was there and s. 34 applies, then even if the hurt was caused by one of the accused 
and it was caused during the course of the robbery then he will be equally guilty as 
if he has himself caused the hurt. Therefore, consider your verdict as a whole with 
regard to all accused in the light of what I have stated.” 

The jury again retired and reconsidered the matter. The Judge, when the jury 
reappeared, asked them whether they had reconsidered their verdict, and they 
confirmed their verdict previously recorded against accused Nos. 1 and 2 m 
respect of all the charges against them, and also against accused No. 8 in res- 
pect of the first head of the charge. But, on re-consideration of their verdict, 
they stated that they wanted to vary their verdict in so far as accused No. 3 
was concerned on the second charge. In answer to the further question by the 
Court the Foreman stated that the jury were unanimous that accused No. 3 
was guilty on the second charge under s. 892/394 read with s. 34 of the Indian 
Penal Code. The Judge then proceeded to record the verdict of the jury on 
the third and fourth heads of charge against accused No. 3 and also on the 
four heads of the charge against accused No. 4. The Judge then proceeded to 
convict all the accused for the offences charged against them. Accused Nos. 3 
and 4 were sentenced by the Additional Sessions Judge to suffer rigorous im- 
prisonment for three years on each head of the charge, and the sentences were 
directed to run concurrently. Both these accused appealed against the order 
of conviction and sentence passed against them. At the hearing for admission 
the High Court summarily dismissed the appeal of accused No. 4, but admitted 
the appeal of accused No. 8. 


The appeal came up for hearing before Shah and Shelat JJ. A question was 
raised in the appeal whether the Sessions Judge had jurisdiction to recharge 
the jury and to ask them to reconsider their verdict. Their Lordships referred 
this question to a larger bench. The referring judgment was delivered by 
Shah J. on September 25, 1958, who after stating the facts as above, pro- 
ceeded :— 


Saam J. Mr. Mirchandani, who appears on behalf of accused No. 3, contends 
that there was a serious irregularity in the procedure followed by the learned 
Additional Sessions Judge and that the verdict of the jury cannot be regarded as 
binding upon this Court. Mr. Mirchandani points out that the jury had, on 
the second charge against accused No. 3, i.e., on the charge under s. 392/894 
read with s. 84 of the Indian Penal Code, brought in a unanimous verdict of 
“not guilty’’, and that if the learned Judge was of the view that the verdict 
could not be sustained, i.e., the verdict was so perverse that no reasonable body 
of men could have arrived at that verdict, it was his duty to act under s. 307 of 
the Code of Criminal Procedure and to make a reference to this Court, but he 
had no jurisdiction under the Code of Criminal Procedure, on the assumption 
that there was some confusion in the mind of the jury, to re-charge the jury 
and to ask them to reconsider their verdict. Mr. Mirchandani says that the 
procedure followed by the learned Additional Sessions Judge is in direct viola- 
tion of the terms of s. 304 of the Criminal Procedure Code. Mr. Mirchandani 
also relies upon a judgment of this Court in Emperor v. Kondtba,' in support 
of the contention raised by him. i 

Section 300 of the Code of Criminal Procedure provides that after the Judge 
has concluded his charge, the jury may retire to consider their verdict, and that, 
except with the leave of the Court, no person other than a juror shall speak to 


1 (1904) LL.B. 28 Bom. 412, s.o. 6 Bom, L-R, 881. , 
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or hold any communication with any member of such jury. Section 301 pro- 
vides that when the jury have considered their verdict, the Foreman shall 
inform the Judge what their verdict is, or what the verdict of the majority is, or 
that the jurors are equally divided in opinion. Section 302 provides -that-if the 
jury are not unanimous, the Judge may require them to retire for further con- 
sideration, and that after such period as the Judge considera reasonable, the 
jury may deliver their verdict, although they are not unanimous, or the Fore- 
man may inform the Judge that the jurors are still equally divided in opinion. 
Section 808 provides that the jury shall return a verdict on all the charges on 
which the accused is tried, and the Judge may ask them such questions as are 
necessary to ascertain what their verdict is. Section 304, on which Mr. Mir- 
chandani relies, provides that when by accident or mistake a wrong verdict is 
delivered, the Jary may, before or immediately after it is recorded, amend the 
verdict, and it shall stand as ultimately amended. Mr. Mirchandani says 
that under a. wos the Court is entitled only to ask the jury such ques- 
tions as are necessary to ascertain what the verdict of the jury is, and if 
by reason of an accident or mistake a wrong verdict is delivered, then under 
B. 804 the jury are entitled, before or immediately after the verdict is recorded, 
to amend the verdict. Mr. Mirchandani contends that the mistake or accident 
must be in the delivery of the verdict by the jury and not in the consideration 
of the evidence or law. Even if by reason of a confusion in the mind of the 
jury about the evidence on the law applicable a wrong verdict is brought, it 
is not open to the jury, contends Mr. Mirchandani, to amend their verdict, and 
much leas is it open to the Judge to ask the jury to amend their verdict. The 
only provision, Mr. Mirchandani contends, for rectifying the erroneous ees 
jp to be found in s. 307 under which where the Judge disagrees wi 

the verdict of the jury, he has to make a reference to the High Court Piers 
ing the grounds of his opinion. In the present case, evidently there was an 
inconsistency in the verdict of the jury in so far as it related to the first 
head of the charge against accused Nos. 1, 2 and 3 and the second head of the 
charge against them; and the question which falls to be determined is, whether, 
on the view that there was some confusion in the mind of the jury in under- 
standing the law, the learned Additional Sessions Judge was entitled to dsk 
them to reconsider their verdict which was already delivered and recorded? 


In Emperor v. Kondiba certain persons were tried for counterfeiting 
ae and having in their possession implements and materials for counterfeit- 
ing coins, i.e., offences punishable under ss. 232 and 235 of the Indian Penal 
Code. They were tried by the Sessions Judge with a jury. The jury brought 
in a unanmious verdict of guilty under s. 235, part 2, and a unanimous verdict 
of not guilty under s. 232 in respect of all the accused. The Judge did not 
agree with the verdict of the jury on the charge under s. 282, and he then 
asked the jury the reasons for holding that the accused were not guilty under 
s. 232. The answer given by the jury was that the accused were not actually 
caught in the act of coining. What followed then was'recorded by the Ses- 
sions Judge as follows (p. 418): 

“The commentary of section 232 (which had already been read to the jury by the 
Public Prosecutor when summing up the case) is again read to the jury, as it appears 
to me probable that their verdict of ‘not guilty’ under section 232 is the result of a mis- 
take, and the jury are asked to retire and reconsider their verdict in the light of the 
commentary on s. 232.” 

Now, that case was substantially of the same type as the present. The jury 
brought i in what apparently was an inconsistent verdict and the Judge thought 
that there was some confusion in the mind of the jury on the true effect of s. 232 
of the Indian Penal Code. After the jury reconsidered the verdict and stated 
to the Judge that they were under a mistake, and that they had not properly 
understood ‘‘the commentary on s. 232’? and that their verdict after reconsi- 
deration was that all the accused were guilty under s. 282 also, the learned 
Sessions Judge accepted the amended verdict of the jury and sentenced each 





1958.) «| BASTAV VIOTORY 'RODRIQUES V, ‘STATS (F.B.) 678; 


accused: to mndergo-rigoroug imprisonment for five years. Against that. convic- 
tion .an appeal was preferred. to this Court,.and this Court: observed that the 
ground upon which the Judge asked the jury to reconsider their verdict was 
that it appeared to him that the first verdict of ‘not guilty’ was the result ofa 
mistake, and thats. 804 of the, Code‘ of Criminal Procedure enabled the jury to 
amend their verdict. if it was wrongly delivered on account of an accident or 
aire It was then observed (p. 814) : 

..But that section (s. 304) obviously contemplates cases where the verdict deltver- 
oa oe O the jury. Here there was no 
accident or mistake in the delivery’ of the verdict, for the jury having arrived at the 
conclusion that the accused were’ not guilty gave the verdict In accordance with it 
The mistake was in their misunderstanding the law under section 232. If such mistake 
has'resulted in an erroneous verdict, it can be-corrected only by the Judge disagreeing’ 
with the jury' and referring the case under s. 307 of the Criminal Procedure Code to the 
High Court. There is no provision in the Code which empowers the Judge to question 
the jury ‘as to their reasons for a unanimous verdict when there is nothing ambiguous 
Ba Se verte eels ona (Bo, Fee Ring cere a ie aidan ot ey eee 
regarding tt” `+ 
- If this were the only sithority of ace Court, there can be no doubt that 
the procedure followed by the learned Judge in the Court below was erroneous. 
But our attention was’ invited to another decision of this Court in Queen- 
Empress v. Madhavrao.2 In that case, the accused was tried with the 
aid of a jury for the offence of rape. -The jury announced through their Fore- 
man that the accused ‘‘did the act with consent’’. The Sessions Judge, there- 
upon, without requiring the jury to -reconsider their verdict or giving them 
any fresh directions, asked them whether they found the accused guilty or not- 
guilty. The jury again retired and brought in a verdict of guilty, upon which 
the Sessions Judge sentenced the accused to imprisonment for three years. The 
order of conviction was reversed in appeal to this Court. In the view of this 
Court, the first verdict of the jury was a ‘‘special verdict’’ and there being no 
real ambiguity about it, the Court of Session was bound under s. 802 of the 
Code of Criminal Procedure to record the verdict and apply the law thereto. 
That case has, it is true, no direct application to the present case. But it appears 
to have been assumed in that case by Mr. Justice Jardine, who delivered the 
judgment of the Court, that it was open to the Court, even after the verdict of 
the jury was delivered, to re-charge the jury and to reconsider -the verdict. It 
was observed in that case (at p. 786) criticising the procedure of the trial 
Judge, that— 

Sie nama a Fae chads Peaks Sa ad Mie eae en eine 
the jury to say whether Madhavrao was guilty or not guilty. It does not appear that 
he required them to re-consider thetr first verdict, as has been held to be a legal course 
in England—Reg. v. Meany,’ or that he gave them any fresh directions or explained to 
them that a finding that the woman consented was tantamount to acquittal” 

Relying upon’ these observations, the learned Assistant Government Pleader 
contends that im the absence of an express provision in the Code of Criminal 
Procedure prohibiting re-charging the jury and asking them to reconsider their 
first verdict, it is open to the Judge to re-charge the jury and ask them to re- 
consider their verdict even after the verdict is delivered and recorded, if the / 
Judge is of the view that the verdict is the result of confusion in the” 
mind of the jury. In the present case, the verdict, it is true, was not, 
ambiguous or indefinite, nor can it be regarded as a ‘‘special verdict”. The: 
verdict on the second charge, though clear, was inconsistent with -what was! 
implicit in the verdict against accused Nos. L 2 and 3 on the first charge. Phe: 
question which falls to be determined is, if an apparently unambiguous verdict: 
is delivered by the jury, but that verdict is inconsistent with the rest of thé: 
verdict qua the same accused or other accused, is it open to the Court to ask the. 


2 (189) LL.B. 19 Bom, 735. -B (1862) 9 Cox. OBI. YS 
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jury to esanaia the verdict after giving them further directions on questions 
of law or fact? The observations made in the case of Emperor v. Kondiba, to 
which we have already referred, appear definitely to hold that such a course is 
not: justified. But in Queen-Empress v. Madhavrao, it seems implicit that 
it is open to the Court in certain circumstances to re-charge the jury and ask 
them. to reconsider their verdict apart from the provision of s. 302 of the Oode 
of Criminal Procedure. 

. Our attention was also invited to a recent judgment of the Calcutta High Court 
in Sadar Shetkh v. State+ It appears to have been the view of the Calcutta 
High Court (see Rafat Sheikh v. Emperor”) that where a Sessiona Judge is 
not minded to accept what obviously is an inconsistent verdict he is competent to 
address a further charge to the jury and he need not deal with the matter by 
referring the case to the High Court for consideration. In the later decision— 
Sadar Shetkh v. State, to which our attention was invited, the Calcutta High 
Court extended the principle and held that if it appeared from their verdict 
that the jury had not understood:the charge, it was open to the Court to re- | 
charge the jury and to ask them to reconsider the verdict. 

As the question raised is of some importance and the observations made in 
the judgment in Emperor v. Kondiba are emphatic, we are of the view that this 
question may be considered by a larger Bench. We, therefore, order that the 
papers of this case be placed before the learned Chief Justice for constituting 
a larger Bench to decide the question 

“Whether tt is open to a Court of Session trying a case with the ald of a jury, after 
recording the ‘opinion of the jury, which is er facie not ambiguous, to recharge the 
jury, because the Judge feels that the verdict is the result of confusion in the minds 
of the jury, and to obtain the verdict of the jury after so re-charging the jury?” 
rar the opinion of the Full Bench is received, the appeal to be placed for 

earing. 

The question was considered by a full bench composed of Chainani C.J. and 
Mudholkar and Shelat JJ. 


Y. K. Mirchandani, with B. K. Vasvani, for the appellant-accused No. 3. 
Y. V. Chandrachud, Government Pleader, for the State. 


CHAINANI C.J. The question referred to the full bench is: 

: “Whether it is open to a Court of Seasion trying a case with the ald of a jury, 
after recording the opinion of the jury, which is ex facie not ambiguous, to re-charge 
the jury, because the Judge feels that the verdict is the result of confusion in the minds 
of the Jury, and to obtain the verdict of the jury after so re-charging the jury.” 

In order to answer this question, it is necessary to consider the provisions con- ~ 
tained in the Code relating to trial of cases tried by jury. Section 297, Orimi- 
nal Procedure Code, provides that in cases tried by jury, when the case for 
the defence and the prosecutor’s reply are concluded, the Court shall proceed 
to charge the jury, summing up the evidence for the prosecution and defence, 
and laying down the law by which the jury are to be guided. Section 298, - 
Criminal’ ure Code, lays down that in such cases it is the duty of the 
Judge to decide al questions of law. Section 299 states that it is the duty of 
the jury to decide which view of the facts is true and also all questions, which 
according to law, are to be deemed questions of fact. 

Under as. 298 ‘ahd 299, Criminal Procedure Code, there is, therefore, a divi- 
sion of functions between the Judge and the jury. "AT questions of fact are to 
be decided by the jury, while questions of law must be decided es the Judge 
himéelf. Section 800 states that after the Judge has finished his charge,. the 
jury may retire'to consider their verdict. Section 301 states that when the 
jary have considered their verdict; the foreman shall inform the Judge what is 
their verdict, or what is the' verdict of a majority or that the jurors are equally 
divided in opinion. Section 302, Criminal Procedure Code, provides that if 
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the Jury are not unanimous, the Judge may require them to retire for further 
consideration. Section 308, Criminal Procedure Code, empowers the Judge to 
aak such questions to the jury as are necessary to ascertain what the jury real- 
ly meant by their verdict. It-can, therefore, be used only in cases in which the 
verdict of the jury is ambiguous. When, however, the verdict is free from 
ambiguity, no questions can be put under s. 803, Criminal Procedure. Code. 
Section 804 provides that when by accident or mistake a wrong verdict is deli- 
vered, the jury may, before or immediately after it is recorded, amend the 
verdict, and it shall stand as ultimately amended. Section 806 provides that 
‘when the Judge does not: think it necessary to express disagreement with the 
verdict of the jurors or of a majority of the jurors, he shall give judgment 
accordingly. Section 307, Criminal Procedure Code, states that if in any such 
case the Judge disagrees with the verdict - of the jurors or of a majority of the 
jurors and is clearly of opinion that it is necessary for the ends of justice to 
submit the case to the High Court, he shall submit the case accordingly. 

It will be seen from these provisions that the Code does not contain any 
specific provision empowering the Judge to. recharge the jury. The learned 
Government Pleader has urged that in the absence of any provision to the 
contrary in the Code, it is open to the Judge to re-charge the jury, whenever 
he finds it necessary to do so in the interest of justice. This argument cannot 
be accepted, because the Code laya down in detail the procedure, which is to 
be followed in trial of sessions cases tried by jury. It is, therefore, not open 
to the Judge to follow any procedure other than that laid down in the Code. 


The question, which we have to decide in this case, is whether a Judge can 
recharge the jury, when he finds that the verdict is the result of confusion 
im the minds of the jury. As I have stated, there is no express provision in the 
Code empowering a Judge to recharge the jury. Section 804, Criminal Proce: 
dure Code, however, provides that when by accident or mistake a wrong verdict 
is delivered, the jury may, before or immediately after it is recorded, amend 
the verdict, and it shall stand as ultimately amended. This section, therefore, 
enables a wrong verdict to be corrected, when it is due to an accident or & 
mistake. The verdict would be wrong due to an accident, when, for instance, 
the foreman while informing the Judge -of the jury’s verdict, accidentally 
makes a slip and mentions a wrong section of law. The other case, in which 
& wrong verdict can be co is when it is due to a mistake. The mistake 
may be discovered either by the itself or by the Judge. This section does 
not say that it can be used only when the mistake is discovered by the jury it- 
self. In the absence of any such provision in the section, it will be reasonable 
to hold that this section can be used even when the mistake is discovered by 
the Judge. Consequently, under this section the Ju can point out the 
mistake to the jury, and if he has the power to point ont the mistake to the jury, 
it is necessarily implied that he can also give reasons, on account of which he 
thinks that there is a mistake. The power of the Judge to point out the mistake 
and give reasons therefor is, therefore, in our opinion, implicit in the provi- 
sions of s. 804, Criminal Procedure Code. The mistake may be a mistake of 
fact or a mistake of law. So far as questions of fact are concerned, they are 
entirely within the province of the jury, for under s: 299, Criminal. Procedure 
Code, they have to decide all questions of fact. Unless the Judge makes a refe- 
rence under s. 307, Criminal Procedure Code, to the High Court, he is bound 
by the view taken by the jury on questions of fact. The various sections laying 
down the procedure for trial of seasions cases by jury must be read together. 
flection 804, Criminal Procedure Code, must, therefore, be read along with 
sa. 298 and 299, Criminal Procedure Code. The finding of the jury on questions 
of fact being binding upon the Judge, it necessarily follows that it will not 
be open to the Judge to tell the jury that their finding is incorrect due to a 
mistake of fact. Consequently, if the wrong verdict of the jury is due to a 
mistake of fact, the Judge ‘cannot point out such a mistake to the jury under 
s. 804, Criminal Procedure Code. On the other hand, if it is a niistake ‘of law, 
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he fig inerfecity competent. to, ‘draw -the attention! of, the: jury; ta. it, for. under 
8., 298, Criminal, Procedyre.C Code, all. questions of law have to be desided by 
him. In, our. opinion, therefore; i£. the Judge.finds that the, jury.hag. delivered, 
a Verdict, which is wrong due.toA mistake of, law, it would: be- competent: fon 
him to pointithat mistake te the-jury,andalao to, give his seasons Ahorekor. Te 
that’ extent alone he cgn re-charge the jury., o . 
-{Tbwill now refer to various caseepwhich have. been. sited in the course of. a 
ments: Mr. Mirchandani,. :who appéars: on behalf of-the accused,. has’ relied- om 
Emperor wii Kondiba" in support ofthis argument: that s. 304;. Criminal Proce 
dure: ‘Code, contemplates only ‘those cases,:.in' which: there’ is a- mistake in the 
dotual ‘delivery ofthe verdict,'i.e.,, where the verdict is different from what the 
jary actually’ intended’ to deliver». In that case the accused were tried- before 
thë Sessions Gourt? on»charges. under. gs. 232 and; 285, Indian Penal Code. 1 The 
jury: returned &' unanimous verdict: of iguilty. under s.-235, Indian. Pénal Code; 
and a unarimons verdict of: not guiltyrunder s:.232,. Indian ‘Penal Code.: The: 
learned Judge, questioned the jury; as ta,the reasons. for hojding that the oh ae 
were not guilty, under s. :282,, Indian dian Pepal Code. The jury answer ash 
accused werp not,actually caught in the act of coining. The learned Ju 
then. explained. to: them the law under 8.” 232° Indian Penal. Code, and, ket 
¢hem..to reconsider their yerdict.. ~ Accordingly, the jury.teconsidered the mat, 
ter and returned a ops verdict that the;accused were also: guilty, under 
S232, Indian. Penal It. was, held that, a. 303, Criminal Procedure Code, 
limita the poper of. tied Taies to guestion the; jary, only. to cages in which it ig 
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3 teats a tug pearson t 804, Criminal Procedure Code.. The leari? 
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sions Judge thereupon put- several questions tò th jury. Thereafter the learn- 
ed Judge, disagreeing with the verdict of the jury, referred the case to the 
High, Court. ; Itywas held that. questions put to a jury, by.:the Sessions: Judge, 
demanding their reasons for acquitting + e accnsed. on the charge on, which the 
jury had delivered-a unanimous verdict without any ‘uncertain sound, “exceed- 
ed‘the limits df questioning- which the law. contemplates. It was further ‘held 
that if theo jury were not unanimous, the proper-course open to'the Judge: was 
to require them,-under s. 302, Criminal Procedure Code, to retire for further 
consideration: «It was also observed that the Seakions J udge might, at the dame 
time; have given further directions om matters of lew. ‘In theae.two cases, 
therefore, the view taken was that the Judgs-can give-further directions to the 
jury, in case he finds that the jury has delivered: Trong verdict due tomis- 
utderstanding’ of law. ~ v 

The Calcutta High Court handita ‘peries’- of wanes daken: the view that it is 
epen, to the Sessions Judge to recharge the jury on specific. points, in the 
absence of anything in the Criminal Procedure: Code, which prevents | him from 
doing 80. (See Hamid Ali Haldar v. King-Emperor,* + pajat Sheikh v. Emperor,® 
and Sadek Mandal v. Emperor®). These cases have been followed by the Patna 
High Court in Janak Singh v. Emperor’. -With respect, it seems to, us that 
the power of the Sessions Judge to charge the jury must he derived from the 
provisions of the Code, which lay down the procedure to be followed in trial 
of Sessions cases and that. unless these provisions. expresaly. or impliedly con- 
fer a power upon the Sessjons Judge_to. re-charge. the, jury, he cannot.do s9. 
-.The other case, which has been cited in the course of arguments, on which 
Mr. Mirchandani has relied, is Sundaram Ayygr:.In re.® In that case,, the 
decision in Emperor v. Kondiba was. followed,:.and..it was ‘held ihat a when a 
Seasions Judge thinks that the jury bad, by -commnitting an error, of Jaw, com- 

an error of judgment but not that they. had, deliyered a verdict, which 

they. did not’ intend to deliver, he cannot address. another. charge.-to the jury 
on: the law and request them to reconsider, thejr verdict in,the light of the same, 
but should, if he disagrees with the verdict of the jury, submit the case tó the 
High Court under s. 807, Criminal Procedure: Code:,; It was observed in the 
same case that a. 304, Criminal Procedyre Code, hag no eppuceton where there 
is no accident ‘or mistake in. the_delivery of the yerdict-and the mistake lies in 
the misunderstanding of the law by the jury. For the reasons, which I have 
already:\given, it ‘seems, to, us,’ however,: that, where a: yerdict of the jury ob- 
viously appears to be due to a misunderstan or mistake of law, the Seagions 
Judge can, under s. 804, Criminal Procedure Code, draw the attention of oe 
jury to that mistake. esga r osdi grr. + 

a a ion, which hag been referred to the full bench, is phat if 
the Sessions Judge’ finds that the Verdiot{ of: ‘the jury is hara due to their mis- 
understanding or making @ mtistake' où ‘a `qtestion of he" is“ competent, 
under s. 304, Criminal Procedure Code, to invite the attention of the jury to 
that mistake and to give his reasons therefor. To, that (extent alone he can 

or give further etions tot jury o" 
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Before the Hon'ble Mr. H. K. Chatnont, Chief Justice, ond Mr. Justice Shelat. 
_ THE MAHARANA MILL KAMDAR UNION ~v. N. L. VYAS.* 
industrial Disputes Act (XIV of 1947); Secs. Xb), 20(3), 33, BA, 15—Parties to indus- 
. trial dispute, pending references to Industrial Tribunal under s. 10, arriving at 


. disputes should be referred to specified arbitrators, attached to opplication—Tribunal 
by order giving “award as per terms of sattlement”—Order published in Official 
Gaxatte—Complaint made by party to dispute under s. 33-A of dismissal within one 
month of publication of award—Whether order made by Tribunal, award within 
meaning of Act—Effect of the order passed by Tribunal. 
During the pendency. of oertain references made to the Industrial Tribunal under 
a. 10 of the Industrial Disputes Act, 1947, the parties arrived at a settlement, by which 


fram the date of the publication of the award, there had been a contravention of the 
provisions of-s. 88 of the Act— 

' Held, that the effect of the order passed by the Industrial Tribunal was’ that: the 
came to an end when it passed the order, but the disputes still 


> the order made by the Tribymal was not award within the meaning of the Act, and 
that as no proceedings were pending before the Tribunal when the petitioners were 
disniiseed, the provisions of s. 83 could not, therefore, be sald to have been 'con- 
travened. - 
State of Bihar v. D. N. Ganguly’ and Krishnankutty Natr v. Industrial Tribunal,’ 
referred to. a 


Ta facta appear in the judgment. 


K. K. Singhvi, for, the ‘petitioners in all the five applications. ' 
I. M. Nanavati, with Vithalbhas B. Patel and J. B. Patel, for opponent No. 2 
in all 


CHAINANI Cw. The petitionsra in these five applications were employees of 
the Maharana Mills Ltd. at Porbundar, Papaa No. 2, to whom I will here- 
inafter refer to as ‘the respondent’. In 1954-55 there were disputes between 
the respondent and its workmen represented by the Maharana Mill Majoor Maha- 
jan Sangh. Three references were then made by the Saurashtra Government 
under s. 10 of the Industrial Disputes Act to the Industrial Tribunal. These 
were References Nos. 47 of 1954, 91 of 1955 and 102 of 1955. During the 
pendéncy of these references before the Industrial Tribunal the parties arrived 
at a settlement, by which they agreed to refer the disputes between them to 
private arbitration. On June 8, 1956, an application signed on behalf of both 
the parties, that is to say, the respondent and the workmen represented by the 
es ee wee Tribunal 


"Decided, December 10, Civil 2388 of 1958). a8 
No. 3358. of 1 Toss nota 3 l ALR. 8.0. 1018. 
On appien Nos. él ani h 2 Labour L.J. 45. 
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feu 








680 oN), PRA BOMBAY. LAWIBMPORTRES 61 AZ à 


thy IndustrialTribuhal; the-Tribunal-had-not’iesuéd general hotii 
‘ persons employed in the-mills.- It was, -thereforé, contended on-] 
respondent that the petitioners were not ‘partiés to or concerned in 
*eferved to the Tribunal or. bound by the award: made by the ‘Tri 
‘these contentions were accepted by the’ Industrial Tribunal, whicl 
dismissed the applications made by the petitioners.- The ‘orders’ 
‘Tribunal dismiissing the applications :of!: abe: petitioners. have hee 
in. these five special civil. applications... . yok a 
x. In order to appreciate the-arguments, ‘which have been- yita 
sary to consider the provisions of the: Industrial Disputes Act, 
the references had been made to thé Industrial- Tribunal as they 
timai- Bection-X b) of-the'Act defines thorword ‘“awdrd’’’as mea 
rim or final determination by an Industrial Tribunal of any indui 
or of any question relating theta? Section’) provides for a re 
industrial dispute being made by the appropriate Government tc 
Section 15 provides that where an ind ‘ disputé~hab! been: 3 
Tribunal for adjudication, it shall hold i fied ‘expeditiou 
as soon as practicable on the conclusion thereof, submit -its awa 
propriate Government. Section 17 provides for?publication of ‘t 
the Official Gazette. Section 17A states that the award of the T 
pésorne! étiforceable'on-the-expity” of ‘thirty’ days “from: the-date o 
tionundér ‘s:'17\ “Seetion 18 provides that an-award, which: has’ be 
able, shall be binding on all parties to the industrial dispute-and. c 
eniployed i in the establishment, to which"the ‘dispute’ telates\-on th 
tite and°all persons: who -subsequently ‘become-employed in t 
t: t Sub-séctiom (3) of-s.-20-states-thav-proteedings before a- I 
be deemed to have concluded on the date on which the award bee 
dble ‘under ‘s::17 Ait. ‘bnithe expiry df one-month fromthe date c 
of the award in the Official Gazette. Section 33 states that during. 
of: the proceeding before.a Tribunal.in respect. of..an- industria 
employer shall dismiss any workman-.concerned in- guch dispute -+ 
express ‘permiasion‘jn writing of.the Tribunal, Section 33-A, unc 
proceedings in the present cases. were instituted, states that where 
contrayenes.the provisions of s. 83;during:the pendency of proce 
a Tribunal, any employee. aggrieved , by: such contravention, may 
plaint in writing to such Tribunal, and on Feceipt of such, compl 
bunal shall adjudicate upon the complaint as if it, was a dispu 
pending before it in.agcordance with the, ‘provisions of this Act. 
4 The orders made by!the Industrial., "Pribunal on the three refe: 
it has described as awards, were published on-June 13, 1956. TI 
were: dismissed within a week:thereafter. . The petitioners’ case is 
ceedings before the Tribunal must nnder.sub-s-:(3)..of s.'20 be.de 
been’ pending till July 13, 1956, and that as they were dismissed 
the:-proyisions: of, s: -33 have.. been ‘contravened. The respondent 
on the other hand, is that the orders made ‘by: the-Tribunal on th 
epc: were not awards within the meaning. of the. Act, that, the 
before the Tribunal wererconcluded when thé Tribunal passed or 
9,,1956, and June,1i, 1956, allowing the disputes to: ‘be withdrawn 
sequently no. proceedings were pending befo The ms „Tribunal. when 
ers:-were- dismiwed-on and-‘after June 14. o materia] question 
therefore, is -whether ‘the orders - passed Arby th 8 ‘Pribpnal were a 
the meaning of the Act... According. to thè definition, given in 
award must be (1) a'determination, (2).,the determination ` mt 
Industria! Tribunal: and. (3) the determination must be of an i 
pute or any question- relating thereto, Where a Tribunal allows 
be withdrawn: in, order that it may be. referred. to & private arbit 
judication, thers. remaing no digpute before. it.. on: which -it car 
There; is alpaing.determjnation, of the digpute,iteelt; the digpute ¢ 
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instead of dhg äetided ‘by the Industrial Tribunal, it is‘to~Bé! decided by 
srivate arbitration. - Thete*is* therefore; no determination of the dispute .in 
neh" cases; uch leas is it a“detérmination by an Industrial Tribunal. - 

“Mr. Singhvi has contended that the three’ references ‘could not-be withdrawn, 
iis’ those 10 references been mide to the Tribunal by the State-Government 
and as under s. 15 the: was bound: to proceed with the references until 
it had made the awards’ ‘He-has’ relied on the decision of the Supreme Court 
in State of Bihar v. D. N. Ganguly’; in which it was held that Government has 
ho power to ‘cancel or supersede a reference made by it under s. 10 of the Act 
That ease does Arak however, ‘decide that the parties, between whom the dispute 
ig to be adjudicated upon’ y the Industrial Tribunal, cannot withdraw the 
dispute from adjudication ‘by the Tribunal. It id} however, not necessary to 
decide this point in these applications, because the question before’ us’ is not 
whethé thé Withdrawals were legal, but whether the orders permitting the 
withdrawals amount to awards. - 

The orders passed by the Tribunal on ‘the sopteabane for withdrawal made 
to it were that it was giving -awards.as per- terms of the settlements. The 
terms of the settlements how that the disputes bétween the parties had not 
been resolved; all that had beeh-agreed~was that these disputes should be re- 
ferred for decision to certain specified: arbitrators. There was no decision by 
the Tribunal on the matters in: dispute: ..Consequefitly, there was no determina- 
tion of the, disputes within the meaning of the Act. Even though, therefore, 
the orders made by the Tribunal are described 98 awards and were published 
fas-Such in the Official Gazette, they were not awards within the meaning of the 
Act. The position might~have been different, if the disputes had been settled 
‘on merits by private “agreements and the Tribunal had been asked to make 
awards in térms’ of the agreements, but that'is not the case here. 

Mr. Singhvi has relied on the decision of a single Judge of the Kerala High 
Court repotted: in-Krishnankiutiy Nair-v. Industrial Tribunal.2 In that case, 
during the pendency -of: a reference before an Industrial Tribunal, the parties 
agreed to refer the matters:in dispute to- arbitration of certain persons. An 
application was then made to the Tribunal for permission to withdraw the 
dispute. The Tribunal~after holding-.an-inquiry came to ‘the conclusion that 
the terms of the settlement were fair and beneficial to the workers. The Tribu- 
nal then made an award accepting the térms of settlement and holding that 
there was no subsisting dispute to be decided by the Tribunal. The question 
then arose whether parties by agreement between them could withdraw a refer- 
ence made to an Industrial Tribunal. It was held that they could do so, and 
that the:Industrial Tribunal was-competent to allow the withdrawal of the dis- 
pute.. The judgment shows. that the learned Judge „was inclined to regard 
the order made by the Tribunal as an award. He has observed that the ex- 
presion ‘‘determination’’ in, the definition of ‘‘award’’ indicates only coming 
to.an end, whjch may be,in any way whatever. With respect, it seems to us 
however that the definition clearly contemplates determination of the dispute 
by an’ Industrial Tribunal. Where a dispute is withdrawn from the purview 
of an, Industrial Tribunal, the proceedings before the Tribunal come to an 
end by the Tribunal allowing the dispute to be withdrawn, but there is no 
determination, of the dispute by it. A distinction must be drawn between the 
determination of an industrial dispute and the determination or termination 
of progeedings before a Tribunal. In the present cases, the effect of the orders 
passed by the Tribtinal was that the proceedings before it came to an end, 
but the disputes still continuéed.and there. was no determination thereof by the 
‘Tribunal. . Consequently, the orders made by the Tribunal are not awards with- 
in the m of the Act. 

Section 15 of the Act provides that where an industrial dispute has been 
Teferred to a Tribunal, it shall, on the conclusion of proceedings before it, sub- 
mit its’ award. . “Mr. oe ‘has, therefore, contended that in case we hold, as 


1 [1088] ALLBIB, ©. OKs 2 ests F va" [1987] 2-Labour LJ. 45; ` 


682 THE BOMBAY LAW REPORTER, (vou, txt 


we are inclined to do, that the orders made by the Tribunal cannot amount 
to awards, the proceedings must be held to be still pending before the Indus- 
trial Tribunal. This argument cannot be accepted, because rightly or wrongly 
the Tribunal allowed the parties to withdraw the-matters in dispute from ad- 
judication by it. After the Tribunal passed orders sanctioning the withdraw- 
als, the proceedings before the Tribunal came to an end. The orders allowing 
the matters in dispute to be withdrawn were passed on June 9 and 11. The 
petitioners were dismissed thereafter. Consequently, no proceedings were pend- 
ing before the Tribunal, when the petitioners were dismissed. The provisions 
of s. 33 cannot, nero Ba said to have been contravened. 

The view taken by the Industrial Tribunal is, therefore, correct. The rules 
issued on the five applications will, therefore, be discharged. There will be no 


‘ order as to costs. 
Rules discharged. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval. 
M/S. JIWAJI ESMAILJEH & SONS v. UNION. OF INDIA.* 
Indian Railways Act (IX of 1890), Secs. 74-B, 74-C—Goods consigned in open wagon 
and booking done at Rathoay Risk Note I—Goods found short in weight when received 
by consignes—Suit by consignee against railway for loss of goode—Whether railway 
protected under s. 74-B—Whether words “destruction, deterioration or damage” in 
s. 74-B includes loss. 


The words “destruction, deterioration or damage” in s. 74-B of the Indian Railways 
Act, 1890, do not include “loss”. Therefore, the section does not grant immumity to 
. the railway in case af loss where the goods are carried in open wagons. 
Bengal and North-Western Rly, Co. Ltd. v. Tupan Duss,’ explathed. 
G. G. in Council v. Patal Paul & Co.” referred to. 


Tre facts appear in the judgment. 


Abidah, for the applicant. 
P. N. Rudra, for the opponent. 


Korvan J. On March 80, 1955, the Tata Iron and Steel Company, Ltd. con- 
signed one wagon-load of mild steel angle iron bars from the Kumardubi rail- 
way station under railway receipt No. 259507, invoice No. 2, dated March 80, 
1955. The consignee was the plaintiff who is an iron and steel merchant at 
Nagpur. When the consignment was received at Nagpur, it was found short 
in weight, ie. the goods weighed 20 tons and 8 cwis. when sent, but they were 
found to be only 19 tons and 3 cwts. on reweighment at Nagpur. The plaintiff 
sued the defendant, the Union of India, representing the South-Hastern Rail- 
way, for the loss of the goods. 

Now, there is no dispute as to the findings on the question of fact. Both 
the parties have accepted the findings of the trial Court which are as follows :— 

“The following facts are now too clear to be disputed (as seen from the evidence 
on record): (1) that the consignment was loaded in an open wagon, not by the defend- 


did protest on account of the shortage though he did not do so promptly, (iv) in the 


*Deoided, August 31, 1968. Civil Revision Nopean: in Civil Sait No. 1662 of 1956, 
Application No. 284 of 1958, against the decree ees) ACTIN Gel 465. 
passed by M.P. Wachleker, Fifth Civil Judge, 2 [1952] ALR. Cal 285, 
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absence of any cogent evidence from the defendants’ side I see no reason to disbelieve 
the plaintiff.” 

Notwithstanding these findings the trial Court dismissed the plaintiff’s claim, 
Pe il D ay ie defendant railway was protected under s. 74-B of the 


ways 

Section 74-B runs as follows :— 

“When any goods which, under ordinary circumstances, would be carried in covered 

vehicles or vessels and would be liable to damage if carried otherwise, are, at the request 
of the sender or his agent recorded in the forwarding note, tendered for carriage by 
railway in open vehicles or vessels, the railway administration shall not be responsible 
for any destruction, deterioration or damage which may arise only by reason of the 
goods being so carried.” 
The view which prevailed with the trial Court was that since the goods were 
carried in an open wagon, the railway was completely protected and was not 
responsible for any destruction, deterioration or damage, which presumably 
includes loss. 

Om Pera oboe painti it is now ungod fini a TED doos Tat aTord wy 
protection to the railway if the goods are lost because it only protects the rail- 
way against ‘‘destruction, deterioration or damage’. Mr. Rudra on behalf 
of the railway has urged that losa of the goods is included in the word ‘“‘dete- 
rioration’’ in s. 74-B and he relies upon a decision of the Patna High Court 
in Bengal and North-Western Rly., Co., Lid. v. Tupan Dass.' 

In that case the division bench of the Patna High Court was concerned with 
the interpretation of s. 75 of the Railways Act and the words used in s. 75 
are ‘‘the railway administration shall not be responsible for the loes, destruc- 
tion or deterioration of the parcel or package’’. In interpreting the word 
t‘ deterioration’? the division bench held upon a reference to the meaning i 
the word in the Oxford Dictionary that it meant impairment in quality o 
value, and the division bench concluded that if any goods are cS atrested 
from a parcel, the parcel was impaired in value and therefore the loss is includ- 
ed in the word ‘‘deterioration’’. Mr. Rudra on behalf of the railway urges 
that the word ‘‘deterioration’’ as used in s. 74-B is indicative of the same con- 
notation. Section 75 of the Railways Act is curiously worded and the wording 
is peculiar to itself. It differs from the new s. 74-B with which I am here 
concerned. Section 75 speaks of ‘‘articles...contained in any parecel or pack- 
age’’ and indemniflea the railway im the following words ‘‘the railway adminis- 
tration shall not be responsible for the logs, destruction or deterioration of the 
parcel or package”. In my opinion it is important to notice that the emphasis 
is on the loss, destruction or deterioration of the ‘‘parcel or package’’ as dis- 
tinct from the articles contained therein. It is this peculiar dichotomy which 
induced the Patna High Court to hold in Bengal and North-Western Rly., Co., 
Lid. v. Tupan Dass (ot. sup.) at p. 467 that ‘‘the parcel was impaired in value 
by the abstraction of these articles and consequently there was deterioration 
of the parcel’’. 

Section 74-B, however, does not refer to the parcel or package in which the 
goods are contained but speaks directly of the goods themselves. In the differ- 
ent context of s. 74-B it seems to me difficult to hold that ‘‘deterioration’’ of 
the goods is the same thing as loss of the goods. 

The provisions of s. 74-B were based upon the provisions incorporated in the 
old Risk Note in form C which were in Considering the pro- 
visions of Risk Note C, the Oaleutta High Court in _ G. in Council v. Patal 
Pawl & Co.2 held that the words ‘‘destruction, deterioration or damage’’ do 
not include loss. In para. 6 of the Judgment at p. 286 Mr. Justice Mookerjea 
observed as follows :— 

“In risk note C, no indemmity is given in case of loss as distinct from cases of des- 
truction, deterioration or damage. This is clear from a comparison of risk’note ‘C’ with 
the other risk notes where the word ‘loss’ is also included.” 


1 (1986) LL.B. 5 Pas. 465. 3 [1952] ALR, Oal 385. 
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ORP AAUP te athe distindtiom also made iff the’ provision? of the ai 
ways Act if one compares s. 74-B with g. 74-C, subs. (3). In thai 
the: Word! oasis “Gh ‘dortradistinetiOn to’ "the! ‘words -*‘ destruct 
‘rioratioh Jof br damage- tot% + Having? Fegatd tothe -provisions bf ': 
not too much to suppose that if the Legislature had intended- tò 
railway administration against such loss, they-would“Ravé' used- the - 
fime-srof 4-Biinradditionto thexwords-: UTENDE deterioration,:or: 
stheys have done. ines: 4-0 viil seati | Eip 
u.l Moreover; thb: opening words of g- 14B make such an interpret 
sible. The:dpening.words-are: i. - -4 
at “Wien nyaosi whith, under erdkinty cteusittaices ould bå ‘cdr 
vehicles or vessels and would be able to damage if carried otherwise’ ares 
‘of thei sentiar-or: hts agent recorded ‘in: thè forwarding: note eto.” (Itdlics ar 
IThetsection*initindsd‘to\provide à protéction for-the railway whe 
‘are''cartied iman opèn wagon which ordinarily: would ‘béet-earried 
vehicles and would be liable to damage if carried otherwise. ' 
\ The" erp hagis-is!more ‘upor the! to‘quality ofthe 'goóds- 
-fo the ‘quantity;: anid therefore I anr'not prepared to hold that’ the 
truction déteriotation, or’ ’tinelude ‘‘loas”. It does ‘not ı 
the’ judgment- of!'the’trialCourt- that’ it considered this aspect of 
lt: eors that- theseétion eral immunity ‘tò ‘the „railway ` in: 
where the goods aré‘darriéd“in open -wagons 
NJ: Asto the’ qiatitim of dantdyes; tHe trial, Coit found that the a: 
be Rs, :724-14-0: The quantum of damages ‘was not disputed’ before 1 
Tallow-the® application -for revision, set-aside ‘the judgment ar 
ithe ‘trial Court disthissing the’ plaintiff’ suit atid’ instead pass 
favour ‘ofthe? plaintiff. and hgaitist the defendant on the sum of. 
mith dosti throughout." <: 
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~ > öf: 1949) ‘Sec. 116 Substance df evidence required to' be recorded under 
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Lo) when evidence ‘giben: ambunts to compliance with s.'264—‘Stibstence- of 
yi u'meaning -ofl éxprestion--Whether tn trial: under’ BomBay Prohlbtton 2 
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ae B Sash for the fhe apne aces ei or vi sO arb reel to. 
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~via ° Sy Thè scenes a a by’ the “Fresidensy= 
Fitir Court; Muluhd, Bombuys undar- bs-66(by! 65) an 86 (b leann 
Probibition Act sentenced to rigorous imprisonment'-fó i moñths land 
ad fine-gf Be: 600;:in‘ default rigorous'imprieonment for thréetmonthé,’ : He, has 
com in- appeal froin -the:6rdér of conviction andJsenteneert! {eatin +s Fo 
f. The proséeution- ease>was thht ón-November ‘25 °19577 a police: p had-géne: 
for patrolling -in the: Chandivali: jungle;! that they. camé across aworking ‘stilk 
for the manufacture of: illicit -liquor at*about 7-pmz-on ‘that. day, and that: the 
áppállant--waśl fotind operating that still ahd .wasl arrested on ‘the spot: ‘The; 
police party seized a quantity of illicit liquor, some’ waslr, jand “dertain utensils 
fonithe manufasture of diquor.. The-appellant pleaded thatche was,not guilty 
ofthe offences charged: against:him, that he zvas!mot arrested in.,Chandiyali, 
jungle -aņd..that: he ;wasi-pickedup . from: his house: ab Kurla-Road ababout, 
5-80 p.m. on that day. ‘wet. odd af OILAI 
The prosecution eyidence consigted of the depositions of two police constables. 
who .were:in the policejparty: that, was pstrolling ‘the.Chandivali jungle,on thei 
day of,;the offence.. Ap the. still’ was, fgund.in, a jungle, no qpan as. 
made. about, it... The, accused. examined: two' witnesses to., prove, that.-he wag 8fq 
rested, at about: 5-80:p.m, on, that-day Trom his -houge at Kurla Road.” The learns 
te.nelied. upon+the evidence vf the :palice, constables, ‘rejected: ther 
evidenine: of :the defence: iwitnesses;;ang came to the Se ate that, the alleged; 


offences-; were, established beyond a.reasonable! doubt. 4-4. piri pani a sto 
ite, find that; although this was 9;cage’ unden She h the Rrotiition ma the learned 
Presidency ele te has not e s eo he nad 
ireke oaae bat ae e -proseqution and o 6, 
ihe! hap stated in his eines that + the adta ae sae 
tippale A ng p minutest d etails Sra of fh aging 
a ae at crosq-examina, i a ee 
cage. _ ‘The evidence e police come er on. 204 E19. DUO 
secytio Sampat : Atmaram, congists, according, to, a, recor O fe 
Regarding. the ‘pther Proseeation, witness Re ane at, a 


learned. pregency Magistrate. has. noted ,, 
e, ya earlier -prosegņtio 
ihe day he ed the poe ee hot Blan Ree in: he a maint 





lea: te was, requeste “on, a the a 
ten ould be 3 against ; 
oppa on that he ed. iaftally intended! 05 ‘pad teas oe 


and proceeda-to BAY: o- tee eft auri ads si EEN to anpale sanr 
n AI, may add that iti (due. to: last ‘minute, irequest -coming from, the 
dgtafied, notes of evidence are not; on, record, though the sentence Tram. going, to; im; 
ppse is, an appeglable'one.” f; stg o sensal oft? aoleotqza ofl aen Lee 
+We are ‘of ‘thei opinion. that drrespective! ofs whether ithe,ledrned Magistrates 
intended initially to imipose:anlidppealable--sentence or moti it} waaseincumbent. 
upon-him- ito: record thé substance: ofthe avidehcedofobach. withéss: when- the; 
evidence was led in Court. The procedure to be ordinarilysfollowed by Bresini 
dency Magistrates im regard ‘fo ithe tecérding: off evidente:is; mentioned :in-s 362 
ofthe: Criminal -Procedure Code. - According .to/that tection; nd1avidence: heed; 
bebnecorded wheré: the ‘Presidehey’ Magistrate :doecarnob: propose to. impose. An i 
apfedlable: sentence! on {thenaccused:scit eappekratthat: the earnédoPRregidenpys 
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Magistrate was acting on the assumption that the procedure laid down in s. 362, 
Criminal Procedure Code, is to be followed even in cases under the Bombay 
Prohibition Act. Section 116 of the Bombay Prohibition Act, however, re- 
quires a somewhat different procedure to be adopted. That section says: 

“In all trials for offences under this Act, the magistrate shall follow the proce- 
dure prescribed in the Code of Criminal Procedure, 1886, for the trial of summary cases 
in which an appeal lies.” 
ahe procidare Toe boial! urinary casa iio te mua ee ae 
of the Criminal Procedure Code consisting of sa. 260 to 265. Out of. these 
sections, 8. 263 applies to cases where no appeal lies, and s. 264 to cases in 
which an appeal lies, Under s. 268, the Magistrate is not required to record 
the evidence of witnesses or to frame a formal charge, but has to enter certain 
particulars in a prescribed form. Section 264, as amended by Parliamentary 
Act XXVI of 1955, provides :— . 

“In every case tried summarily by a magistrate or bench m which an appeal lies, 

such magistrate or bench shall record the substance of the evidence and also the 
particulars mentioned in section 288 and shall, before passing any sentence, record a 
judgment in the case.” 
Now, none of the sections in Chap. XXII of the Criminal Procedure Code, 
including s. 264, apply normally to trials conducted by Presidency Magistrates. 
Section 116 of the Bombay Prohibition Act, however, makes it clear that the 
procedure mentioned in Chap. XXII of the Criminal Procedure Code, in so 
far as it relates to cases in which an appeal lies, has to be followed even by 
Presidency istrates in the trial of cases under the Prohibition Act. This 
is clear from the fact that s. 116 provides the procedure for ‘‘all trials for 
offences under this Act.” The learned Presidency Magistrate not having re- 
corded ‘‘the substance of the evidence’’ in this case, the trial of the appellant 
was clearly irregular. 

The learned Assistant Government Pleader argues that inasmuch as the 
judgment of the learned Presidency Magistrate embodies the substance of the 
evidence in the case, we should hold. that s. 264 haa been substantially complied 
with. We are unable to accept this argument. When s. 264 provides that the 
Magistrate shall record the substance of the evidence, it is implied that the 
substance of the evidence is to be recorded at the time when the evidence 
is given in Court. To embody the substance of the evidence in a judgment 
from memory or from short notes made at the time when evidence was given 
does not amount to compliance with s. 264. E EES clear when we con- 
sider the wording of the original s. 264 which was replaced by the amendment 
brought abont by Parliamentary Act XXVI of 1955. That section as it originally 
stood required that the Magistrate ‘ ‘shall, before passing sentence, record 
judgment embodying the substance of the evidence and also the 
mentioned in section 263.” The p of amending this section wasg 
obviously to Tonore that the record of the substance of the evidence shall be 
separate from the judgment delivered by the Magistrate. 

The learned Assistant Government Pleader has also argued that in this 
ease the learned Presidency Magistrate has in fact recorded the substance of 
the evidence of witnesses at the time when the evidence was given in his Court. 
We find that what the learned Presidency Magistrate has done is to record a 
few notes, and no attempt was made by him to record the substance of the 
evidence. The expreasion ‘‘the substance of the evidence’ occurs in several 
sections of the Code of Criminal Procedure, ‘and what is impHed by that 
expression is that all the important or substantial part of the deposition of each 
witness should be recorded by the presiding authority. That obviously has not 
been done in this case. 

It was further argued by the learned Assistant Government Pleader that, at 
the time when the Prohibition Act, ineluding s. 116 therein, was passed by the 
Bombay Provincial Legislature in 1949, s. 264 of the Criminal Procedure Code 
ae is Mian ston Tohaoa, Pie MANERO tomes ences, Pe patanta of dha, 
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evidence in his Judgment, and that the Bombay Provincial Legislature must 
have intended that the procedure which is to be followed in cases under the 
Bombay Prohibition Act is the procedure laid down in s. 264 of the Criminal 
Procedure Code as it than was and not the procedure of the section as sub- 
stituted by the amending Parliamentary Act XXVI of 1955. This argument 
is clearly untenable, because the intention of the Legislature is to be gathered 
from the language used in the legislation. The language used in s. 116 of the 
Bombay Prohibition Act shows that the Legislature intended that the same 
procedure shall be followed for the trial of offences under that Act as is follow- 
ed in the ‘‘trial of summary cases in which an appeal lies’. It is clear that 
the Magistrate who tries a case under the Prohibition Act has merely to apply 
the same procedure which is applicable at the time of the trial to “‘ 

cases in which an appeal lies’’. Lf we were to accept the argument of the 
learned Assistant Government Pleader, we would have to come to the conclu- 
sion, which appears to us absurd, that the provisions which now apply to the 
trial of warrant cases after the amendments brought about by Parliamentary 
Act XXVI of 1955 would algo be inapplicable to all cases under the Prohibition 
Act. 

It was further urged by the learned Assistant Government Pleader that the 
alleged irregularity in procedure of the learned Presidency Magistrate has not 
caused any prejudice to the appellant and that, therefore, we should not inter- 
fere with the order of conviction. It is obvious to us that the case of the appel- 
lant has been prejudiced by the irregular procedure, the reason being that in 
the absence of an adequate record of the substance of the evidence in the case, 
it is not possible for us in appeal to decide whether the conviction of the ap- 
pellant was justified. 

- We must, therefore, set aside the order of conviction and sentence. We have 
considered whether we should order a retrial of the appellant, but have come 
to the conclusion that, in the cireumstances of the case, a retrial would expose 
the appellant to unmerited harassment. The alleged offence took place nearly 
a year back. After his conviction the appellant was in jail for about three 
weeks before he was released on bail. The prosecution evidence consists of two 
police constables only. Under the circnmstances, we hold that the appellant 
should not be retried, but should be acquitted of the offences of which he was 


In the result, we allow the appeal, set aside the order of conviction and sgen- 
tence, and acquit the accused. The bail bond is cancelled. Fine, if paid, 
should be refunded. 

Appeal allowed: Conviction and sentence set aside. 
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Hinds law—Debte—Debt by father—Avyavaharika debt, what PE EO ae 
director of bank drawing salary, incurring ability ag result of negligence in discharge 
of his duties as such director—Whether such liability incurred an Avyavaharika debt 
—Picus obligation of sons to discharge debts of father not, tainted with immorality, 
or, illegality whether comes to an end on partition of joint family property Partition 
taking place after decree and pending execution proceedings—Sale of whole” joint, 
family estate in execution—Whether partition, saves shares of sons or impairs rights 
of creditors—Sons not challenging the Uability of their interest, in execution of decree 
against father and: Court ordering sale of whole, estate—Whather auction-purchaser's. 
right defeated on ground that. sons not brought on record—What passes to auctions, 
purchaser where. right, title and interest of judgment—debtor , are sold—Words ‘sight, 
' tile and interest” in s. 155 of Bombay Land Revenue Code (Bom. V of 1879). i 
a+ j Under Hindu law an Avyavaharika debt is any ‘debt for a cause repugnant to good 
- morals. 

Where: as B. Teili of certain. proceedings. taken. agaia. a father, who was a 
managing director of a co-operative bank receiving a salary, by the liquidator of 
the bank, a payment order for a certain amount was made against him by the 
Deputy Registrar of Co-operative Societies, held that the. lability incurred by the 
_father as a result of negligence in the discharge of his duties as a managing director 
“was not an Avyavaharika debt. 

Hemraj alias Babu Lal v.. Khem Chand! and Toshanpal Singh v. District Judge of 
Agra,’ referred, to. 

Under Hindu law the Mability of the sons to discharge the debts of the father 
which are not tainted with immorality or {legality is based on the pious obligation 
of the sons which continues to exist in the lifetime and after the-death of the father 

¿o end it does not come to an end as a result of partition of the joint family property. 
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to an end. 

Pannalal v. Mst, Noratni,' Sidheshwar Mukherji v. Bhubneshwar Prasad, Narain 

po Singh’ and Bankey Lal v. Durga Prasad,’ referred to.’ ,. . 

ci 1 Where the pious obligation exists and partition takes place after. the decree and 
aa ge a E GET AEE aed rnd acs E rag E ea 
bi t | challenged except on proof by the song of the immoral or illegal purpose 
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shares of their liability to be sold or be a means of reducing the efficacy of the 
attachment or impair the rights of the creditor. 

Girdheree Lall v. Kantoo Lal: Muddan Thakoor v. Kantoo Lall' Suraj Bunei 
Koer v. Sheo Proshad Singh,’ Mussamut Nanomi Babuasin v. Modun Mohun," 
Chandradeo Singh v. Mata Prasad,’ Sahu Ram Chander v. Bhup Singh,” Pannalal v. 
Neraini," Sidheshwar Mukherji v. Bhubneshwar Prasad Narain Singh,” ` Ganpatrao 
Vishwanath v. Bhimrao Sahibrao” and Kamesweramma v. Venkata Subba Row," 
referred to. 

In cases where the sons do not challenge the liability of their interest in the 
execution of the decree against the father and the Court after attachment and 
proper notice of sale sells the whole estate and the aucton-purchaser purchases and 
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pays for the whole estate, the mere fact that the sons were eo nomine not brought 
on the record would not be sufficient to defeat the rights of the auction-purchaser or 
put an end to the pious obligation of the sons. 

Where the right, title and Interest of a judgment-debtor are set up for sale as to 
what pases to the autlon-purchaser is a question of fact in each case dependent 
upon what was the estate put up for sale, what the Court intended to sell and what 
the purchaser intended to buy and did buy and what he paid for. 

The words “right, title and interest” occurring in s. 155 of the Bombay Land 
Revenue Code, 1879, have the same connotation as they had im the corresponding 
words used in the Civil Procedure Code existing at the time the Bombay Land 
Revenue Code was enacted. 

Khiarajmal v. Daim,” Sat Narain v. Das,“ Malkarjun Bin Shidramappa Pasare v. 
Narhari Bin Shtvappa,” Mussamut Nanomi Babuasin v. Modun Mohun,” Simbhunath 
Pandey v. Golab Singh,” Meenakshi Naidu v. Immud: Kanaka Rammaya Koundan,” 
Bhagbut Pershad v. Mussumat Girja Koer," Ral Babu Mahabir Persad v. Ral Mar- 
kunda Nath Sahai,” Doulut Ram v. Mehr Chand,” Sripat Singh v. Tagore” and 
Mulgund Co-operative Society v. Shidlingappa Ishwarappa,” referred to. 

In execution proceedings it is not necessary to tmplead the sons or to bring another 
suit if severance of status takes place pending the execution proceedings because 
the pious duty of the sons continues and consequently there is merely a difference 
in the mode of enjoyment of the property. 

Ta facts appear in the judgment. 


A. V. Viswanatha Sastri, with M. 8. K. Sastri, for the appellants. 


A. 8. R. Chari, with Bawa Shivcharan Singh and Govindsaran Singh, for 
respondents Nos. 2-4. 


Karun J. This is an appeal against the judgment and decree of the High 
Court of Bombay varying the decree of the trial Court decreeing the plaintiff’s 
suit for possession by partition of joint family property. 

The facts of the case lie in a narrow compass. M. B. Jakati defendant No. 1 
was the managing director of Dharwar Urban Co-operative Bank Limited which 
went into liquidation, and in that capacity he was receiving a yearly remune- 
ration of Rs. 1,000. As a result of certain proceedings taken against defend- 
ant No. 1 M. B. Jakati by the liquidator of the bank, a payment order for 
Rs. 15,100 was made by the Deputy Registrar of Co-operative Societies on April 
21, 1942. In execution of this payment order a bungalow belonging to M. B. 
Jakati, defendant No. 1, was attached by the Collector under the Bombay Land 
Revenue Code on July 27, 1942. Notice for sale was issued on November 24, 
1942, and the proclamation on December 24, 1942. The sale was fixed for 
February 2, 1948. On January 16, 1948, M. B. Jakati defendant No. 1 applied 
for postponing the sale which was rejected. The auction sale was held on 
February 2, 1943, and was confirmed on June 23, 1948,—the purchaser was 
S. N. Borkar defendant No. 7 now respondent No. 1. On February 10, 1944, 
respondent No. 1 sold the property to defendants Nos. 8 to 10 who are res- 
pondents Nos. 2 to 4. 

The following pedigree table will assist in understanding the case: 

Madhavrao Balkrishan Jakati Deft. 1 





= Bhimabai , 2 
‘aes ae T o] 
Krishnaji Shriniwas Shantibaı Indumati 
PI. 1 PH. 1(a) daughter daughter 
Deft. No. 3 Deft. No. 4 


16 (1904) L.R. 32 I.A. 28, s.c. 7 Bom. 19 (1887) L.R. 14 LA. 77. 
L.R. 1. 20 (1888) L.R. 16 LA. 1. 

16 (1986) L.R. 83 I.A. 384, s.o. 38 Bom. 21 (1888) L.R. 15 I.A. 60. 
L.R. 1129. 22 (1889) L.R. 17 I, A. 11. 


17 (1900) L.R. 27 I.A. 216, s.c. 2 Bom. 23 sal L.R. 14 I.A. 187. 
L.R. 927. 24 upra; 
18 (1885) L. R, 13 I.A. 1. 25 (1041) 43 Bom. L.R. 807. 
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On January 15, 1948, Krishnaji, a son of defendant No. 1 brought a suit for 
partition of the joint family property and possession of his separate share alleg- 
ing inter alia that the purchase by respondent No. 1 of the bungalow was not 
binding on the joint family as ‘‘it was not liable to be sold for the illegal and 
immoral acts on the part of defendant No. 1 which were characterised as mis- 
feasance’’; that the auction sale was under s. 155 of the Bombay Land Reve- 
nue Code under which only ‘‘the right, title and interest of the defaulter’’ 
could be sold and therefore the right; title and interest of only the father, de- 
fendant No. 1, was sold and not that of the other members. The plaintiff claim- 
ed ł share of the property and also alleged that he was not on good terms with 
his father who had neglected his interest; that he was staying with his mother’s 
sister and was not being maintained by his father and mother. On January 
12, 1944, appellant No. 1 (Sriniwas) filed his written statement supporting the 
claim for partition and claiming his own share. He supported the claim of 
the then plaintiff that the sale in favour of respondent No. 1 was not binding 
on the joint family. Defendant No. 2, now appellant No. 2, the mother, also 
supported the plaintiff’s claim and on the death of Krishnaji, she claimed his 
3 share as his heir. After the death of the original plaintiff Krishnaji, Shrini- 
was (appellant No. 1) was substituted as plaintiff on June 28, 1944. 

The suit was mainly contested by respondents Nos. 1 to 4. Respondent No. 1 
pleaded that plaintiff’s suit for partition was collusive having bean brought at 
the instance of defendant No. 1 M. B. Jakati and it was not bona fide; that 
defendant No. 1 was made liable at the instance of the liquidator of the Dhar- 
war Urban Co-operative Bank Ltd., for misfeasance because he acted. negli- 
gently in the discharge of his duties as managing director of the bank; that 
the debt was binding on the family as defendant No. 1 M. B. Jakati had been 
receiving a yearly remuneration from the bank and the properties were sold 
in payment of a debt binding on the family and, therefore, the sale in execu- 
tion of the payment order could not be challenged as the sons were under a 
pious obligation under the Hindu law to discharge the debts of their father; 
that the sale could only be challenged on proof of the debt of defendant No. 1 
being for an ‘‘immoral or illegal’’ purpose. These pleadings gave rise to seve- 
ral issues. 

The learned Civil Judge held that the suit was collusive; that the liability 
which defendant No. 1 incurred was Avyavaharika and was, therefore, not bind- 
ing on the sons and thus appellant No. 1 would have 1/3 share in the joint 
family property, defendant No. 1, 1/3 and appellant No. 2 also 1/3. He, there- 
fore, declared the shares as above in the whole of the joint family property 
including the bungalow which is the only property in which the respondents 
are interested and which is in dispute in this appeal. 

On appeal the High Court held that the debt was not Avyavaharska as there 
‘was no evidence to support the finding of the trial Court, the order of the 
Deputy Registrar being in the nature of a judgment to which neither the sons 
nor the auction purchasers were parties and, therefore, it was not ‘‘evidence 
of anything except the historical fact that it was delivered’’. In regard to the 
question as to what interest passed to the auction-purchaser on a sale under 
s. 155 of the Bombay Land Revenue Code, it held that the whole estate includ- 
ing the share of the sons was sold in execution of the payment order and, there- 
fore, gua that property the sons had no interest left. The High Court varied 
the decree to this extent and the plaintiffs have come up in appeal to this 
Court by certificate of the High Court of Bombay. 

The case of the appellants is (1) that the debt was Avyavaharika and there- 
fore in an auction sale the interest of the sons and other members of the joint 
family did not pass to the auction-purchaser; (2) that even if the debt was 
not Avyavakarika the institution of the suit for partition operated as severance 
of status between the members of the family and, therefore, the father’s power 
of disposition over the son’s share had come to an end and consequently in the 
auction sale the share of the sons did not pass to the auction-purchaser; and 
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SU: what could legally be sold under s. 155 of the Bombay Land Revenue 
e was the right, title and interest of the defaulter i.e. of the father alone 
which could not include the share of the other members of the joint family. 

The first question for decision is whether the debt of the father was Avya- 
vaharika. This term has been variously translated as being that which is not 
lawful or what is not just or what is not admissible under the law or under 
normal conditions. Colebrooke translated it as ‘‘a debt for a cause repugnant 
to good morals’. There is another track of decision which has translated it 
as meaning ‘‘a debt which is not supported as valid by legal arguments’’. The 
Judicial Committees of the Privy Council in Hemraj alias Babu Lal v. Khem 
Chand?® held that the translation of the term as given by Colebrooke makes the 
nearest approach to the true conception of the term used in the Smrithi texts 
and may well be taken to represent its correct meaning and that it did not 
admit of a more precise definition. 


In Toshanpal Singh v. District Judge of Agra?? the Judicial Committee held 
that drawings of monies for unauthorised purposes, which amounted to crimi- 
nal breach of trust under s. 405 of the Indian Penal Code, were not binding 
on the sons, but a civil debt arising on account of the receipt of monies by the 
father which were not accounted for could not be termed Avyavaharika. 


In the case now before us the appellants have attempted to prove that the 
debt fell within the term Avyavaharika by relying upon the payment order and 
the findings given by the Deputy Registrar in the payment order where the 
liability was infer alia based on a breach of trust. Any opinion given in the 
order of the Deputy Registrar as to the nature of the liability of defendant 
No. 1 M. B. Jakati cannot be used as evidence in the present case to determine 
whether the debt was Avyavahartka or otherwise. The order is not admissible 
to prove the truth of the facts therein stated and except that it may be relevant 
to prove the existence of the judgment itself, it will not be admissible in evi- 
dence. Section 48 of the Evidence Act, the principle of which is, that judg- 
ments excepting those upon questions of public and general interest, judgment 
#m-rem or when necessary to prove the existence of a judgment, order or decree, 
which may be a fact in issue are irrelevant. It was then submitted that the 
pleadings of respondent No. 1 himself show that the debt was of an immoral or 

egal nature. In his written statement, respondent No. 1 had pleaded that 
the liquidator of the bank had charged defendant No. 1 with misfeasance be- 
cause he was grossly negligent in the discharge of his duty and responsibility 
as managing director and that after a thorough enquiry the Deputy Registrar 
held migfeasance proved and ordered a contribution of Rs. 15,100 by him. As 
we have said above the translation given by Colebrooke of the term Avya- 
vahkarika is the nearest approach to its true concept i.e. ‘‘any debt for a cause 
repugnant to good morals’’, The managing director of a bank of the position 
of defendant No. 1 who should have been more vigilant in investing the monies 
of the bank cannot be said to have incurred the liability for a cause ‘‘repug- 
nant to good morals’’. We are unable to subseribe to the proposition that in 
the modern age with its complex institutions of banks and joint stock com- 
panies governed by many technicalities and complex system of laws the liability 
sguch as has arisen in the present case could be called Avyavaharika. The debt 
was, therefore, binding on the sons. g i 

The effect of severance of status brought about by the filing of the suit on 
January 25, 1943, has been made the basis of the argument that only the share 
of the father could be seized in execution of the payment order made against 
him. This would necessitate an examination into the rights and liabilities of 
Hindu sons in Mitakshara coparcenary family where the father is the karta. 
In Hindu law there are two mutually destructive principles, one the principle 
of independent coparcenary rights in the sons which is an incident of birth, 
giving to the sons vested right in the coparcenary property, and the other the 


28 (1948) L.R. 70 I.A. 171, 176,46 Bom. 37 (1034) L. R. 61 LA. 380. 
L.R. 508, 


682 THY BOMBAY LAW RNPORTHR. 


pious duty of the sons to discharge their father’s debts not te 
morality or illegality, which lays open the whole estate to be 
payment of such debts. According to the Hindu law-givers*t 
to pay off the ancestors’ debts and to relieve him of the death 

quent on non-payment was irrespective of their inheriting any 
the Courts rejected this liability arising irrespective of inheritin 
and gave to this religious duty a legal character. Mast Ul 
Prasad?8. For the payment of his debts it is open to the father 
whole coparcenary estate including the share of the sons and it 
to his creditors to proceed against it; but this is subject to the 
right to challenge the alienation or protest against a creditor prc 
their shares on proof of illegal or immoral purpose of the debt. 
sitions are well settled and are not within the realm of controve: 
v. Mst. Narain®® ; Girdharee Lall v. Kantoo Lall; Muddan Tha 
Lall®° ; Suraj Bunsi Koer v. Sheo Proshad Singh?! ; Brij Narain 
sad?*). In the last mentioned case the Privy Council said :— 

“.,.Nothing clearer could be said than what was said by Lord Ho 
the judgment of the Board in Mussamut Nanomi Babuasin v. Modun 
quoted: destructive as it may be of the principle of independent copa 
the sons, the decisions have, for some time, established the principle the 
set up their rights against thetr father’s alienation for an antecedent de 
creditors remedies for their debts, tf not tainted with immorality. <€ 
question of the liability of the joint estate, tele Lordabipa piik dkat 
of authority.” 


There is no discrepancy of judicial opinion as to the pious duty 
In Pannalal v. Mst. Naraini (supra) this Court approved the f 
of Sulaiman A.C.J., in Bankey Lal v. Durga Prasad?4.: 
“The Hindu Law texts baged the liability on the plous obligation 
the father’s power to sell the sons’ share.” 
So great was the importance attached to the payment of debts 1 
givers gave the non-payment of a debt the status of sinfulnes 
payment was wholly repugnant to Hindu concept of son’s right 
In Bankey Lal v. Durga Prasad, Lal Gopal Mukherji J. said ( 
“...A perusal of the texts of Smriti dealing with debts will sho 
Hindu law the non-payment of a just debt was regarded as a very he 
The liability of the Hindu son based on hig pious obligation ag 
approval of this Court in Sidheshwar Mukherjee v. Bhubneshwa: 
Singh®, where the following observation made in Pannalal’s cas 
“The father’s power of alienating the famfly property for payment 
may be one of the consequences of the pious obligation which the H 
upon the sons; or it may be one of the means of enforcing it, but it 1s 
Measure of the entire obligation” 
was reiterated. And again at page 183 Mukherjea J. (as he ther 
“...It ia a special Hability created on purely religious grounds an 
_ only against the sons of the father and no other coparcener. The | 
has its basis entirely on the relationship between the father and the œ 
Therefore unless the son succeeds in proving that the decree was 
which was for an immoral or illegal purpose the creditor’s rig 
execution of his decree the whole coparcenary property includin, 
remains unaffected, because except where the debt is for an ill 
purpose it is open to the execution-creditor to sell the whole e 
tion of the judgment obtained against the father alone. 4 


28 (1926) L.R. 58 L A. 204, 8.0. 28 Bom. 82 (1928) LR. 51 Tu 
L.R. 1402 Bom. L.R. 500. 

29 [1952] 8.0.R. 544, 552 553, 556, 559, 35 (1885) L.R. 18 I.A 
80 (1874) L.R. 1 LA. 321, 333. %4 (1931) LL.R. 88 A) 
81 (1878) L.R. 6 LA. 88, 101. . 35 [1954] 8.0.R. 177, 
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Tagore®®, The necessary corollary which flows from the pious obligation im- 
posed on Hindu sons is that it is not ended by the partition of the family estate 
unless & provision has been made for the payment of the just debts of the 
father. This again is supported by the authority of this Court in Pannalal’s 
ease where Mukherjea J. said at p. 559 :— 


“Thus, in our opinion, a son is liable, even after partition for the pre-partition debts 
of his father which are not immoral or illegal and for the payment of which no arrange- 
ment was made at the date of the partition.” 


The lability of the sons is thus unaffected by partition, because the pious 
duty of the sons to pay the debt of the father, unless it is for an immoral or 
illegal purpose, continues till the debt is paid off and the pious obligation in- 
cumbent on the sons to see that their father’s debts are paid prevents the sons 
from asserting that the family estate, so far as their interest is concerned, is not 
liable to purge that debt. Therefore, even though the father’s power to dis- 
charge his debt by selling the share of his sons in the property may no longer 
exist as a result of partition the right of the judgment-creditor to seize the erst- 
while coparcenary property remains unaffected and undiminished because of 
the pious obligation of the sons. There does not seem to be any divergence of 
judicial opinion in regard to the Hindu son’s liability to pay the debts of his 
father after partition and by the mere device of entering into partition with 
their father the sons cannot get rid of this pious obligation. It has received 
the approval of this Court in Pannalal v. Mst. Naraini and Sidheshwar Mu- 
kherjes v. Bhubneshwar Prasad Narain Singh where Mukherjea J., observed in 
the latter case at p. 184:— 


“...It is settled law that even after partition the sons could be made lable for the 
pre-partttion debts of the father tf there was no proper arrangement for the payment 
of such debts at the time when the partition was effected, although the father could have 
no longer any right of allenation in regard to the separated share of the sons.” 

The question then arises how the liability of the sons is to be enforced. Another 
principle of Hindu law is that in a coparcenary family. the decree obtained 
against the father is binding on the sons as they would be deemed to have been 
represeuted by the father in the suit: Kishan Sarup v. Brijraj inghet. As 
was pointed out in Sidheshwar Mukherjes’s case, the sons are not necessary 
parties to a money suit against the father who is the karta, but they may be 
joined as defendants. The result of the partition in a joint family is nothing 
more than a change in the mode of enjoyment and what was held jointly is 
by the partition held in severalty and, therefore, attachment of the whole co- 
parcenary estate would not be affected by the change in the mode of enjoyment, 
because the liability of the share which the sons got on partition remains un- 
affected as also the attachment itself which is not ended by partition. (Section 
64, Civil Procedure Code, is a useful guide in such circumstances). 

Dealing with the question as to how the interest of the sons in joint family 
property can be attached and sold, Mukherjea J., as he then was, observed at 
p. 185 in Sidheshwar Mukherjee’s case :— 

“...Be that as it may, the money decree passed against the father certainly created 
a debt payable by him. If the debt was not tainted with immorality, it was open to 
the creditor to realise the dues by attachment and sale of the sons’ coparcenary interest 
in the joint property on the principles discussed above. As has been laid down by the 
Judicial Committee in a series of cases, af which the case of Mussumut Nanomi Babuasin 
v. Modun Mohun may be taken as a type, the creditor has an option in such cases. He 
can, if he likes, proceed against the father’s interest alone but he can, if he so chooses, 
put up to sale the sons’ interest also and it is a question of fact to be determined with 
reference to the circumstances of each Individual case whether the smaller or the larger 
interest was actually sold in execution.” 


But it was contended that a partition after the decree but before the auction 
86 (1916) L.R. 44 L A. 1, s.o. 18 Bom. 87 (1920) I.L.R. 51 All. 832. 
L. R. 498. oe : 
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sale limited the efficacy of the sale to the share of the father even though the 
sale in fact waa of the whole estate, including the interest of the sons, because 
after the partition the father no longer possessed the right of alienation of the 
whole coparcenary estate to discharge his debts. But this contention ignores 
the doctrine of pious obligation of the sons. The right of the pre-partition 
creditor to seize the property of the erstwhile joint family in execution of his 
decree is not dependent upon the father’s power to alienate the share of his 
sons, but on the principle of pious obligation on the part of the sons to di 

the debt of the father. The pious obligation continues to exist even though 
the power of the father to alienate may come to an end as a result of parti- 
tion. The consequence is that as between the sons’ right to take a vested inte- 
rest jointly with their father in their ancestral estate and the remedy of the 
father’s ‘creditor to seize the whole of the estate for payment of his debt not 
contracted for immoral or illegal purpose, the latter will prevail and the sons 
are precluded from setting up their right, and this will apply even to the divid- 
ed property which, under the doctrine of pious obligation continues to be liable 
for the debts of the father. Therefore, where the joint ancestral property in- 
cluding the share of the sons has passed out of the family in execution of the 
decree on the father’s debt the remedy of the sons would be to prove in appro- 
priate proceedings taken by thèm the illegal or immoral purpose of the debt, 
and in the absence of any such proof the sale will be screened from the sons’ 
attack, because even after the partition their share remains liable. Girdharee 
Lal v. Kantoo Lal: Muddan Thakoor v. Kantoo Lall (supra)®; Suraj Bansi 
Koer v. Sheo Proshad Singh supra)"; Mussamut Nanomi Babuasin v. Modun 
Mohun??; Chandradeo Singh v. Mata Prasad®°; which was approved by the 
Privy Council in Sahu Ram Chander v. Bhup Singh'°; Pannalal v. Mst. 
Narains? -(supra) and Sidheshwar Mukherjes’s case (supra)+. 


Our attention was drawn to two decisions, one by the High Court of Bombay 
in Ganpatrao Vishwanath v. Bhimrao Sahtbrao,*° that in order to make the 
share of the sons liable after partition they ahould be brought on the record 
and the other of the Madras High Court in Kameswaramma v. Venkata Subba 
Row,*' that the creditor has to bring another suit against the sons, obtain a 
decree against them limited to the shares allotted to them on partition and then 
attach and sell their share unless the partition was not bona fide in which case 
the decree could be executed against the joint family property. But the deci- 
sion in these cases must be confined to their own facts. It is true that the right 
of the father to alienate for payment of personal debt is ended by the parti- 
tion, but as we have said above, it does not affect the pious duty of the sons to 
discharge the debt of their father. Therefore, where after attachment and a 
proper notice of sale the whole estate including the sons’ share, which was attach- 
ed, is sold and the purchaser buys it intending it to be the whole coparcenary 
estate, the presence of the sons 60 nomine is not necessary because they still 
have the right to challenge the sale on showing the immoral or illegal purpose 
of the debt. In our opinion, where the pious obligation exists and partition 
takes place after the decree and pending execution proceedings as in the pre- 
sent case, the sale of the whole estate in execution of the decree cannot be 
challenged except-on proof by the sons of the immoral or illegal purpose of 
the débt and partition cannot relieve the sons of their pious obligation or their 
shares of their liability to be sold or be a means of reducing the efficacy of the 
attachment or impair the rights of the creditor. 


Reliance is placed on the judgment in Khtarajmal v. Daim4? where the 
Privy Council held that the sale cannot. be treated as void on the ground of mere 
irregularity, but the Court has no jurisdiction to sell the property of persons 
“not parties to the proceedings or properly represented on the record’’. There 
two such persons were Alibux and Naurez. As against Alibux there was no 


38 ~{ides) L.R. 13 LA. 1. 41 nan LL.R. 38 Mad. 1120. 
39 (1900) I.L.R. 31 AN. 176, 198. 42 (1804) L. R. 32 LA. 23, s.o. 7 Bom. 
40 [1950] Bom. 114, 8.0. 52 Bom. L.R. 154. L.R. 1. 
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deeree. He was not a party to the suit and it was held by the Privy Council 
that his interest in the property ‘‘seems to have been ignored altogether’. He 
was not evan mentioned as a debtor in the award on the basis of which the 
decree, which was executed, was made. Similarly, Naurez was not represented in 
either of the suits and, therefore, there was no decree against him and the sale of 
his property also was, therefore, without jurisdiction and null and void. This 
case cannot apply to sons in & joint Hindu family where a father represents the 
family and the decree is executable against the shares of the sons while the copar- 
cenary continues and the liability of their shares continues after partition. Sat 
Narain v. Das*® ig equally inapplicable to the present case. There the Privy 
Council was dealing with the father’s power of disposal of property before and 
after partition which power vests in the Official Assignee on his bankruptcy, the 
question of the right of the judgment-creditor to proceed in execution against 
the divided shares of sons which had been attached before partition was not a 
point in controversy. There was no decision on the powers of an executing 
Court to proceed against the shares of the sons but the question related to volun- 
tary alienations by a father for payment of his debts not, incurred for an immoral 
or illegal purpose. 

In cases where the sons do not challenge the liability of their interest in 
the execution of the decree against the father and the Court after attachment 
and proper notice of sale sells the whole estate and the auction-purchaser pur- 
chases and pays for the whole estate, the mere fact that the sons were eo nomine 
not brought on the record would not be sufficient to defeat the rights of the 
auction-purchager or put an end to the pious obligation of the sons. As was 
pointed out by Lord Hobhouse in Malkarjun Bin Shidramappa Pasare v. Nar- 
hari Bin Shivappa :*4 í 

“,,..Their Lordahips agree with the view of the learned Chief Justice that a pur- 
chaser cannot- possibly judge of such matters, even if he knows the facts; and that if he 
is to be held bound to inquire into the accuracy of the Courts conduct of tts own busi- 
ness, no purchaser at a Court sale would be safe. Strangers to a suit are justified in 
believing that the Court has done that which by the directions of the Court it ought to 
do.” . 

In Mussamut Nanomi Babuasin v. Modun Mohun Lord Hobhouse said at p. 18 :— 

“But if the fact be that the purchaser has bargained and paid for the entirety, 

he may clearly defend his title to it upon any ground which would have justified a sale 
if the sons had been brought in to oppose the executing proceedings.” 
The question which assumes importance in an auction sale of this kind, therefore, 
is what did the Court intend to sell and did sell and what did the auction 
purchaser purport to buy and did buy and what did he pay for. One track of 
decision, of which Simbhunath Panday v. Golab Singh*® is an instance, shows 
when the father’s share alone passes. In that case the father alone was made a 
party to the proceedings. The mortgage, the suit of the creditor and the decree 
and the sale certificate all purported to affect the rights of the father and his 
interest alone. It was, therefore, held that whatever the nature of the debt, only 
the father’s right and interest was intended to pass to the auction-purchaser. In 
Meenakshi Naidu v. Immudi Kanaka Rammaya Kounden*®, which represents the 
other track of decision, the Privy Council held that upon the documents the Court 
intended to sell and did sell the whole of the coparcenary interest and not any 
partial interest. The query in decided cases has been as to what was put up for 
sale and was sold and what the purchaser had reason to think he was buying in 
execution of the decree. Mussamut Nanomi Babuasin v. Modun Mohun 
(supra); Bhagbut Persad v. Mussumat Girja Koer*’; Meenakshi Naidu v. 
Immudi Rammaya Kounden; Rai Babu Mahabir Persad v. Rai Markunda 
Nath Sahai*® and Doulat Ram v. Mehr Chand.*® 


43 (1986) L.R. 68 LA. 384. 48 Mi L.R. 16 LA. 1. 
44 (1900) L.R. 27 LA. 216, 325, s.o. 2 47 (1888) L.R. 15 LA. 99. 
Bom. L. R. 927 48 (1889) L.R. 17 LA. 11, 16. 
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In the præent case the payment order was made by the Deputy Registrar 
on April 21, 1942, and after the order had been sent to the Collector for recovery, 
the property was attached on April 24, 1942, and notice of sale was issued on 
November 24, 1942, and was published under ss. 165 and 166 of the Bombay 
Land Revenue Code. The proclamation of sale was dated December 12, 1942. 

The property put up for sale was plot No. 36-D measuring 6 acres and one 
guntha and its value was specified as 13,000 rupees. There was a note added :— 

“No guarantee is given of the title of the said defendant or of the validity of any 
of the rights, charges or interests claimed by third parties.” 
The order confirming the sale also shows that the whole bungalow was sold. It 
was valued at Rs. 16,000 and there was a mortgage of Rs. 2,000 against it and 
what was sold and confirmed by this order was the whole bungalow. The sale 
certificate was in regard to the whole bungalow i.e. City Survey No. 67-D 
measuring 6 acres and one guntha the sale price being Rs. 13,025. There is little 
doubt, therefore, that what was put up for auction sale was the whole bungalow 
and what the auction-purchaser purported to buy and paid for was also the 
whole bungalow and not any fractional share in it. It is a case where not only 
was the payment order passed before the partition, but the attachment was 
made and the sale proclamation was issued before the gait for partition was 
filed and the sale took place of the whole property without any protest or chal- 
lenge by the sons and without any notice to the Collector or the judg- 
ment-creditor of the filing of the suit for partition. In such a case respondent 
No. 1 is entitled to defend his title upon the grounds which would have justified 
the sale had the appellants been brought on record in execution proceedings. 
The binding nature of the decree passed on the father’s debts not tainted with 
immorality or illegality and the pious obligation imposed on the sons under the 
-Mitakshara law would be sufficient to sustain the sale and defeat the sons’ suit 
in the same way and on the same grounds as in the case of execution proceedings. 
Hrussamut Nanomi Babuasin v. Modun Mohun. Consequently whether the 
sons were made parties to the execution proceedings or brought a suit challeng- 
ing the sale of their shares the points for decision are the same—the nature of 
the debts and liability of the sons under Hindu law and these are the determin- 
ing factors in both the cases i.e. the sons being parties to the execution proceed- 
ings or their suit challenging the sale of their shares, 


The effect of attachment on the severance of status by the filing of a suit 
by one of the members of the coparcenary whose share was liable in execution of 
the decree has not been debated at the bar and how exactly it would affect 
the rights of the parties need not, therefore, be decided in this case. As a con- 
sequence it would not be necessary to discuss the pronouncements of the Privy 
Council in Suraj Bunsi Koer v. Sheo Proshad Singh; Mott Lal v. Karrabul- 
din®° ; Raghunath Das v. Sundar Das Khetri®! and Anantapadmanabhaswamt 
v. Offlotal Receiver of Secunderabad.52 

The argument based on the interpretation of the words ‘right, title and 
interest of the defaulter’ in s. 155 of the Bombay Land Revenne Code was that 
it was only the share of the defaulter himself which was and could be put up 
for auction sale. That the whole of the property was put up for sale, was sold 
and was purchased as such is shown by the documents to which reference has 
already been made viz., the notice of November 24, 1942, proclamation of sale of 
December 24, 1942, the order of confirmation of sale dated June 28, 1948, and 
the sale certificate issued by the Collector. 

The Civil Procedure Code at the time of the enactment of the Bombay Land 
Revenue Code required that the property sold in execution should be deseribed 
as ‘‘right, title and interest of the judgment debtor’’ and the same words have 
been used in 8. 155 of the Bombay Land, Revenue Code. It is a question of fact 
in each case as to what was sold in execution of the decree. In Rai Babu 


50 (1897) E.R. 24 LA. 170 814. i 
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Mahabir Prasad v. Harkunda Nath Sahat Lord Hobhouse observed as follows 
at p. 16 :— 

“.,.It is a question of fact in each case, and in this case their Lordships think that 

the transactions of the 4th and 5th of January, 1875, and the description of the property 
in the sale certificate, are conclusive to shew that the entire corpus of the estate was 
sold.” 
Similarly in Meenakshi Naidu v. Immudi Kanaka Rammaya Kounden the 
whole interest of the coparcenary was held to be sold taking into consideration 
the evidence which had been placed on the record. Lord FitzGerald at p. 5 
pointed out the difference where only the father’s interest was intended 
to pass :— 

“...In Hurdey Naratn’s case, (Baboo Hurdey Narain Sahu v. Pundit Baboo Rooder 

Perkash Misset™) all the documents shewed that the Court intended to sell, and that it 
did sell nothing but the father’s share—the share and interest that he would take on 
partition, and nothing beyond it—and this tribunal in that case puts it entirely upon the 
ground that everything shewed that the thing sold was ‘whatever rights and interests, 
the sald Judgment debtor had in the property’ and nothing else.” 
In Sripat Singh v. Tagore the ‘‘right, title and interest of the judgment deb- 
tor’’ were sold and there also it was held to convey the whole coparcenary estate 
and it was remarked that it was of the utmost importance that the substance 
and not merely the technicality of the transaction should be regarded. What is 
to be seen is what was put up for sale, what the Court intended to sell and what 
the purchaser was intending to buy and what he purported to buy. 


Counsel for the appellants relied on Simbunath Panday v. Golab Singh 
where it was held that right and interest of the father meant personal interest, 
but in that case, as we have pointed out, the documents produced all showed that 
the father’s interest alone was intended to pass. 


In Mulgund Co-operative Society v. Shidlingappa Ishwarappa>* it was held 
that the sale under Bombay Land Revenue Code has the same effect as the sale 
by the civil Court. The language used in the Bombay Land Revenue Code and 
the then existing Civil Procedure Code is similar i.e. ‘‘the right, title and interest 
of the defaulter’’ in one case and ‘‘of the judgment debtor’’ in the other. This 
is supported by the observation of the Privy Council in Rat Babu Maha- 
bir Prasad v. Markunda Nath Sahas and as to what passed under the sale does 
not become any different merely because the sale is held under s. 155 of the 
Bombay Land Revenue Code rather than the Code of Civil Procedure. The 
effect in both cases is the same. 


We hold therefore (1) that the liability of the sons to discharge the debts of 
the father which are not tainted with immorality or illegality is based on the pious 
obligation of the sons which continues to exist in the lifetime and after the death 
of the father and which does not come to an end as a result of partition of the 
joint family property. All that results from partition is that the right of the 
father to make alienation comes to an end. (2) Where the right, title and inte- 
rest of a judgment-debtor are set up for sale as to what passes to the auction- 
purchaser is a question of fact in each case dependent upon what was the estate 
put up for sale, what the Court intended to sell and what the purchaser intended 
to buy and did buy and what he paid for. (3) The words ‘‘right, title and inte- 
rest’’ occurring in s. 155 of the Bombay Land Revenue Code have the same con- 
notation as they had in the corresponding words used in the Code of Civil 
Procedure existing at the time the Bombay Land Revenue Code was enacted. 
(4) In execution proceedings it is not necessary to implead the sons or to bring 
another suit if severance of status takes place pending the execution proceedings 
because the pious duty of the sons continues and consequently there is merely a 
difference in the mode of enjoyment of the property. (5) The liability of a 
father, who is a managing director and who. draws a salary or a remuneration, 
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incurred as a result of negligence in the discharge of his duties is not an Avya- 
vakarika debt as it cannot be termed as ‘‘repugnant to good morals”. ' 


In the result the appeal fails and is dismissed with costs. 


Smma J. I agree to the order proposed. 
: Appeal dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval. 
BALIRAMBHAU DAJIBABHAU v. CHATURBHUJ BISANLAL.* 
Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alienated Lands) Act 
(I of 1951), Secs. 43, 17—Civtl Procedure Code (Act V of 1908), O. XX, r. 15—Prelimi- 
nary decree declaring partnership dissolved, plaintiff to render accounts and accounts 
to be taken—Such decree passed before coming into force of M.P. Act, but final decree 
against plaintiff for payment of specified amount passed after coming into force of 
M.P. Act—Attachment of plaintiffs sir fields in execution of decree—Applicability of 
a. 43. 


A preliminary decree for dissolution of partnership and for partnership accounts 

does not amount to a “debt” within the meaning of s. 43 of the Madhya Pradesh 

Abolition of Proprietary Rights (Estatea, Mahals, Alienated Lands) Act, 1950. 
Mahommad Hasan v. Ahmad Hafiz Khan,’ referred to. 


"Tum facts appear in the judgment. 


G. R. Mudholkar, for the appellant. : : 
N. 8. Nandedkar, for the respondent. 


Korvau J. This second appeal gives rise to a short but interesting question 
as to whether a preliminary decree for dissolution of partnership and for 
nership accounts amounts to a ‘‘debt’’ within the meaning of s. 48 of the 
Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alienated 
Lands) Act, 1950 (No. I of 1951).- 

The facta are not in dispute. The appellant was the plaintiff in Civil Suit 
No. 124-A of 1948. The suit was a suit for dissolution of partnership between 
the plaintiff and the two defendants. The plaintiff also claimed the usual decree 
for rendition of accounts. As a result of the preliminary decree, however, it 
was the appellant-plaintiff who was found liable to render account. 

The preliminary decree was pagsed on March 18, 1950. Thereafter, the 
Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alienated 
Lands) Act, 1950, came into force as from April 1, 1951. Next, proceedings 
for making the preliminary decree final were taken and a final decree was 
passed on January 15, 1952. By the final decree, the appellant (plaintiff) 
was made liable to pay to defendant No. 1 Rs. 14,611-2-0. A separate decree 
was passed against the plaintiff in respect of defendant No. 2, but with that 
part of the decree we are not here concerned. Defendant No. 1 thereafter as- 
signed his rights under the decree to the respondent Chaturbhuj for a consi- 
deration of Rs. 12,000. On November 27, 1952, in execution of the decree, 
the respondent Chaturbhuj attached certain sir fields belonging to the appel- 
Jant and the appellant took objection to the attachment on the ground that the 
debt having been incurred before the coming into force of the Act, it could 


*Deotded, 80, 1958. Second Ap- Mishra, Civil J , Class IT, at Gondia, in 
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uot be executed against the sir fields. The first Court upheld the objection 
but the lower appellate Court has, in appeal, reversed the decision and the 
judgment-debtor appeals. 

Section 43 of the Madhya Pradesh Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act, 1950, runs as follows :— 

“Any land which immediately before the date of vesting, was held in absolute occu- 
pancy or occupancy right or recorded as Sir land, shall not be liable to attachment or 
sale in execution of a decree or order for the recovery of any debt incurred before the 
date of vesting except where such debt was validly secured by mortgage of or a charge 
on the absolute occupancy or occupancy land or the cultivating right in the sir land.” 

On behalf of the appellant Mr. G. R. Mudholkar submits that the important 
words are the word ‘‘any’’ which preéedes the word ‘‘debt’’ and the word 
‘‘ineurred’’ which succeeds it, and he says that the question to be decided is 
when was this debt ‘‘incurred’’. It may be that it became payable after the 
date of the final decree, but there is no doubt that the liability was ‘‘incurred’’ 
at least on the date of the preliminary decree, if not before and, therefore, the 
appellant’s lands could not be attached. He also emphasises that the expres- 
sion used is not ‘‘a debt’’ but ‘‘any debt’’ and that would include even debts 
arising as a result of a decree. 

It seems to me, however, that the crucial word in the clause in dispute is 
the word ‘‘debt’’. In the Act, the word ‘‘debt’’ is nowhere defined. In s. -17, 
no doubt, the word ‘‘secured debt” is defined, but that expression cannot help 
to construe the word ‘‘debt’’ simpliciter. But even in s. 17 ‘‘decretal debts’’ 
and the ‘‘excluded debts’’ are not included. At least, so far as ‘‘secured 
debts” are concerned, it is clear that decretal debts are not included. 

We are thus remitted to the ordinary connotation of the word. The word 
“debt” is defined in Wharton’s Law Lexicon to mean ‘‘a sum of money due 
from one person to another’, Stroud, in his Judicial Dictionary, defines it 
as “ʻa sum payable in respect of a liquidated money demand, recoverable by 
action’’. The essence of the word is that the amount must be an ascertained 
or liquidated sum of money which a party is liable to pay. In the instant case, 
all that was done, when the preliminary decree was passed, was that it was 
declared under O. XX, r. 15, of the Code of Civil Procedure that the partner- 
ship between the plaintiff and the defendants was to stand dissolved from a 
certain date, that the plaintiff was to render all accounts and the decree di- 
rected that such accounts be taken. On that date it was impossible for any of 
the parties to the litigation to have said that any amount was due to or recover- 
able from one by the other. On the other hand, it was completely in doubt 
as to which of the parties Was to pay to the other until the final decree was 
passed on January 15, 1952. Therefore, in my opinion, the liability, what- 
ever it was, did not become a debt till the final decree was passed on January 
15, 1952. Thus the debt was incurred after the coming into force of the Act 
and the bar against attachment created by s. 43 will not be available to the 
appellant, 

The view, which I have taken, is supported in some measure by the decision 
of a’ division bench of the Nagpur High Court in Mohammad Hasan Khan v. 
Ahmad Hafiz Khan’. In para. 14 of the judgment, the division bench observ- 
_ ed as follows :— 

“The term ‘debt’ has not been defined in the Act, but evidently it is independent 
of the liability created by the decree itself. In the absence of any specific definition, 
it has to be given the ordinary connotation of a loan which, as commonly understood, is 
an advance of money or in kind at interest The normal connotation of the word ‘debt’ 
does not include a claim for damages but a liquidated money demand. (Jones v. Thomp- 
son 120 ER. 430) and Ex-parte Charles (104 E.R. 576).” 

The view I have taken is also borne out by another consideration, namely, 
what is the true relation of partners to each other. A partner is not merely 

1 (1855) Miscellaneous Appeel No. 117 of on March 24, 1955 (Unrep.). 
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entitled to rights against his co-partner but he is also under correlative obli- 
gations. One of these obligations is to account to his partners in respect of 
bis dealings with the partnership assets. The liability is thus stated in Hals- 
bury’s Laws of England, Vol. XXIV, at page 481: 


“Partners are not, as regards partnership dealings, considered as debtor and credit- 

or inter se until the concern is wound up or until there is a binding settlement of the 
accounts. It follows that one partmer has no right of actlon against another for the 
balance owing to him until after final settlement of the accounts.” 
That being so, it seems to me that the liability of the appellant in the present 
case did not become a debt until the binding settlement of accounts took place 
by the final decree. It was only then that the relationship of debtor and ere- 
ditor arose between the erstwhile partners. It is on that date, therefore, that 
the debt was incurred within the meaning of s. 48. The decision of the lower 
appellate Court is upheld. 


The appeal fails and is dismissed with costa. 
Appeal dismissed. 


Before Mr. Justice Gokhale and Mr. Justice Patel. 


THE STATE OF BOMBAY v. SHASTRI YAGNA PURUSHADASJI.* 


Bombay Hindu Places of Public Worship (Entry Authorisation) Act (Bom. XXXI of 1956), 
Secs. 2, 3—Constitution of India, Arts. 25(1), 25(2)(b), 26—Temples belonging to 
Swaminarayan Sampradaya sect whether come within ambit of Act—Such temples 
whether Hindu religious institutions and “places of public worship’—Swaminarayan 
Sampradaya whether distinct religion from Hinduism—Whether Act ultra vires 
art. 25(1) of Constitution. 


The Swaminarayan Sampradaya is not a different religion from Hinduism and, 
therefore, the temples belonging to the Swaminarayan Sampradaya sect are Hindu 
religious institutions within the meaning of art. 25(2)(b) of the Constitution of India 
and are also “places of public worship” within the meaning of s. 2 of the Bombay 
Hindu Places of Public Worship (Entry Authorisation) Act, 1956. 

Rani Bhagwan Kuar v. Jogendra Chandra Bose,’ Ma Yait v. Maung Chit Maung," 
Muthusami Mudaliar v. Masilamani’ and Nalinaksha Majhi v. Rajanikanta Das 
Mohanta,’ referred to. 

The Bombay Hindu Places of Public Worship (Entry Authorisation) Act, 1056, is 
not ultra vires the provisions of art. 25(1) of the Constitution of India. 

Ratilal Panachand v. State of Bombay’ and Venkataramana Devaru v. State of 
Mysore,’ referred to. 


Ons Shastri Yagna Purushadasji and others (plaintiffs) who claimed to be 
Satsangis, as being members of the Swaminarayan Sampradaya, becoming ap- 
prehensive that one Muldas Bhudardas Vaishya, president of the Mahagujarat 
Dalit Sangh, Ahmedabad, for self and on behalf of non-Satsangi Harijans of 
Ahmedabad, wanted to exercise the right conferred on Harijans under the 
Bombay Harijan Temple Entry Act, 1947, by entering the Nar Narayan Tem- 
ple of the Swaminarayan sect at Ahmedabad and further that this was to be 
followed by entry in other temples of the sect, brought a representative suit on 
January 12, 1948, against Muldas and two others for a declaration that the 
Nar Narayan Temple of Ahmedabad belonging to their sect and all temples 
subordinate thereto were not temples within the meaning of the Bombay Hari- 
jan Temple Entry Act of 1947 as subsequently amended by Act LXXVII of 1948. 
The Acharya of the northern diocese of the Swaminarayan sect and the Mahant 


*Deotded, October 8, 1968. First 2 (1021) L.R. 48 LA. 558. 
No. 107 of 1952, against the decision of 'S. T. 8 (1910) J.L.R. 83 Mad. 342. 
Advani, Joint Civil Judge, Senior Division, 4 (osn) I.L.R. 58 Cal. 1392. 
ab in Ctvil Buit No. 12 of 1948. 5 (1953) 55 Bom. L.R. 88. 
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of the Nar Narayan Temple at Ahmedabad were impleaded to this suit as de- 
fendants Nos. 2 and 3 respectively and plaintiffs also prayed for the issue of 
an injunction directing these two defendants to take steps to prevent defendant 
No. 1. and other non-Satsangi Harijans from entering and offering worship in 
the suit temples. Defendants Nos. 5 and 6, who claimed to be Satsangis, ap- 
peared and were joined as parties, and on its own application the State of 
Bombay was also added: as a party as defendant No. 4. 


It was the case of the plaintiffs that the Swaminarayan temples were for the 
Satsang congregation or the Swaminarayan sect only, that non-Satsangis had 
no legal right of entry and worship therein, nor were the said temples dedicated 
to or meant for the benefit of Hindus in general. The plaintiffs asserted that 
non-Satsangis were not using the suit temples as places of religious worship 
and the alleged user, if any, by them was not by custom, usage or otherwise. 
The temple of Nar Narayan Dev and the temples subordinate thereto formed 
an institution in which only the Satsangis of the northern diocese were legally 
interested and these temples were Sampradayic temples of the sect ‘‘entirely 
distinct from the vast majority of other Hindu temples where Hindus in gene- 
ral have a legal right to go.’’ It was the case of the plaintiffs that the Satsan- 
gis were a religious congregation and formed a distinct sect or community with 
its membership and its peculiar beliefs in Shriji Maharaj as God himself and 
with its own administrations, scriptures and doctrines. It was also the plain- 
tiffs’ case that the Satsangis came from all castes, from Brahmins to Harijans, 
and they also came from other communities such as Mahomedans, Khojas and 
Parsis. During the pendency of the suit the Bombay Harijan Temple Entry 
Act (XXXV of 1947) was amended by Bombay Act LXXVII of 1948 and the 
Constitution of India also came into force. The plaintiffs then applied for an 
amendment of the plaint on November 30, 1950, and that amendment was allow- 
ed. In accordance with the amended plaint, the plaintiffs pleaded that the 
Swaminarayan temples were not temples within the meaning of the Harijan 
Temple Entry Act (XX XV of 1947) as amended by Act LXXVII of 1948. It 
was also stated that the Harijan Temple Entry Act was ultra vires of the powers 
of the State of Bombay, being inconsistent with the Constitution of India and 
the fundamental rights declared therein. Plaintiffs further contended that the 
Swaminarayan cult was an institution distinct and different from Hindu religion 
and, therefore, these two Acts could not affect the temples of this sect. On these 
grounds the plaintiffs claimed a declaration that the Swaminarayan Temple of 
Shri Nar Narayan Dev at Ahmedabad and all other temples subordinate thereto 
were not temples within the meaning of the Bombay Harijan Temple Entry Act, 
1947, and also for a declaration that the said Act was ultra vires being derogatory 
and inconsistent with the Constitution of India. The suit was resisted by de- 
fendant No. 1 on the ground that it was not tenable at law or on facts and the 
Court had no jurisdiction to entertain the suit under s. 5 of the Bombay Hari- 
jan Temple Entry Act (XXXV of 1947). He denied the plaintiffs’ right to re- 
present the Satsangis of the Swaminarayan sect and asserted that many Sat- 
sangis were in favour of the Harijan entry into the Swaminarayan temples, 
even though such Harijans were not the followers of the Swaminarayan creed 
or Sampradaya. He contended further that the suit temples were temples with- 
in the meaning of the Bombay Harijan Temple Entry Act and ‘that non-Sat- 
sangi Harijans had a legal right of entry and worship in these temples. It was 
further contended that the Bombay Harijan Temple Entry Act was intra vires 
and the State Legislature had power to enact the Act. Defendant No. 1 de- 
nied that the Swaminarayan cult was an institution distinct and different from 
Hindu religion and submitted that under the new Constitution as also under 
the earlier Bombay Act the plaintiffs had no right to debar the non-Satsangi 
Harijans from entry in the suit temples. Defendant No. 2, the Acharya, and 
defendant No. 3, the Mahant of the temple, filed a purshis stating that they did 
not objèct to the plaintiffs’ suit. Defendant No. 4, the State of Bombay, and 
defendants Nos. 5 and 6 filed no written statements. 
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The trial Judge framed several issues and on the oral and documentary evi- 
dence held that the suit was maintainable and was not barred under s. 5 of the 
Bombay Harijan Temple Entry Act (XXXV of 1947). He further held that Act 
XXXV of 1947 was not ultra vires the legislative powers of the Bombay State 
and did not infringe any of the principles of the Indian Constitution. The trial 
Court further held that it was not proved by plaintiffs that the Swaminarayan 
sect was distinct and different from Hindu religion amd found that the suit 
temples were temples which were used as places of religious worship by the 
` congregation of the Satsang which constituted a section of the Hindu commu- 
nity. But the trial Court also found that it was not established that the suit 
temples were used by non-Satsangi Hindus as places of religious worship by 
custom, usage or otherwise and consequently the trial Court came to the con- 
clusion that the suit temples did not come with the meaning of the word ‘‘tem- 
ple” under the Bombay Harijan Temple Entry Act. In accordance with this 
finding the trial Court passed a decree in favour of the plaintiffs giving them 
a declaration that the Swaminarayan temple of Shree Nar Narayan Dev at 
Ahmedabad and all the temples subordinate thereto were not temples within 
the meaning of Bombay Act XXXV of 1947 as amended by Act LXXVII of 
1948, and an injunction restraining defendant No. 1 and other non-Satsangi 
Harijans from entering and worshipping in the Swaminarayan temples of the 
northern diocese of the Swaminarayan sect. A mandatory injunction was also 
issued against defendants Nos. 2 and 3 directing them to take such lawful steps 
to prevent non-Satsangi Harijans from entry and worship in the suit temples, 
as they thought fit. 

Against this decision, the present appeal was filed originally by the State of 
Bombay (defendant No. 4) and defendant No..1 and the same was heard by 
a. Bench consisting of Shah and Palnitkar, JJ. on March 8, 1957. On ihe 
merits it was contended on behalf of the appellants that the declaration granted 
to plaintiffs could not be allowed to stand in view of the Untouchability (Offen- 
ces) Act of 1955 passed by Parliament which came into force on May 8, 1955, 
and which repealed the Bombay Harijan Temple Entry Act (XXXV of 1947). 
That contention was negatived on the ground that the declaration and injunc- 
tion granted by the trial Court in favonr of the plaintiffs were not based on the 
provisions of Act XXXV of 1947 but the relief was in respect of rights which 
were not affected by the Act, though the Court at that stage refused to consider 
whether the view of the trial Court was correct. It was further argued by the 
learned Advocate General on behalf of the appellants that the injunction would 
also be bad in view of the provisions of s. 3 of the Untouchability (Offences) 
Act, which prohibited the practice of untouchability in any form. To this, the 
reply on behalf of plaintiffs was that they sought to prevent defendant No. -1 
and others from entering the temple not on the ground of untouchability byt 
because they were non-Satsangis, and the counsel on behalf of the plaintiffs 
stated that his clients were prepared to amend the plaint by deleting the word 
“Harijan” in the prayer clause and claiming injunction against entry into the 
suit temples by all non-Satsangis. But it was thought not necessary to deal 
with this point in view of the provisions of s. 3 of the Bombay Hindu Places 
of Public Worship (Bntry Authorization) Act, 1956 (XX XI of 1956), on which 
reliance was placed on behalf of the appellants. But the plaintiffs challenged 
the vires of this Act on the ground that it infringed the right of freedom of 
religion under arts. 25 and 26 of the Constitution and, therefore, it was argued 
that the Act would be bad under art. 13. In view of this challenge the Court, 
after directing the issue of notice to the Advocate General under O. XXVITA 
of the Civil Procedure Code, sent down the case to the trial Court for recording 
a finding on the issue ‘‘whether the Swaminarayan Temple at Ahmedabad and 
the temples subordinate thereto are Hindu religious institutions within the 
meaning of Article 25(2) (b) of the Constitution?’ Both parties were allqw- 
ed to lead evidence on this issue. On remand, plaintiffs did not lead any oral 
evidence, but defendant No. 1 examined two witnesses, Venibhai and Keshavlal. 
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The second witness- failed to appear for his final cross-gxamination despite 
adjournments, even though a commission was appointed by the Court to record 
his evidence. The trial Court recorded a finding that the Swaminarayan ‘tem- 
ple at Ahmedabad and the temples subordinate thereto were Hindu religious 
institutions within the meaning of art. 25(2) (b) of the Constitution. 


Y. V. Chandrachud, Government Pleader, for the appellant. ; 
M. V. Desai and N. K. Dest, with 8. A. Wale, for respondents Nos. 1 & 4. 
` ĦM. V. Desai and N. K. Desai, with M. D. Desas, for respondents Nos 2, 4 & 5. 


GOKHALE J. [His Lordship after stating the facts of the case, proceeded.] 
It was not contested before the trial Court after remand that the templea in 
suit were public religious institutions. The only question that was agitated 
was whether the temples could be regarded as Hindu temples and it was sub- 
mitted on behalf of plaintiffs that they were not, as these temples were meant 
exclusively for the followers of the Swaminarayan creed who, according to 
plaintiffs, did not profess the Hindn religion. The learned trial Judge held, 
in view of the definite finding of his predecessor before remand that the con- 
gregation of Satsang constituted a section of the Hindu community, that it was 
not open to the plaintiffs to contend before him that the followers of the Swami- 
narayan sect were not a section of the Hindu community. As regards the 
nature of the temples, after considering exhaustively the evidence on the record, 
the trial Court recorded a finding that the Swaminarayan temple at Ahmed- 
abad and the temples subordinate thereto were Hindu religious institutions 
within the meaning of art. 25(2)(b) of the Constitution. 

This finding is supported by the learned Government Pleader and is chal- 
lenged strenuously by Mr. M. V. Desai, learned counsel appearing on behalf 
of respondent-plaintiffs. According to Mr. Desai, members belonging to the 
Swaminarayan Sampradaya do not profeas the Hindu- religion and, therefore, 
their temples are not Hindu temples. It is not disputed before us that the 
declaration and injunction gramted by the trial Court would not stand in case 
the temples belonging to the Swaminarayan sect come within the ambit of the 
provisions of the Bombay Hindu Places of Public Worship (Entry Authoriza- 
tion) Act (XXXI of 1956), which will hereafter be also referred to as Act XXXI 
of 1956. Now, the Bombay Harijan Temple Entry Act, 1947, has been repealed 
by this Act. Sections 2 and 3 of Act XX XI of 1956 run as follows :— 

“2. In this Act, unless the context otherwise requires,— 

(a) ‘place of public worship’ means a place, whether a temple or by any other name 
called, to whomsoever belonging which is dedicated to, or for the benefit of, or is used 
generally by, Hindus, Jains, Sikhs or Buddhists or any section or class thereof, for the 
performance of any religious service or for offering prayers therein; and includes all 
lands and subsidiary shrines appurtenant or attached to any such place, and also any 
secred tanks, wells, springs and water courses the waters of which are worshipped, or | 
are used for bathing or for worship; 

(b) ‘section’ or ‘class’ of Hindus includes any division, sub-division, caste, sub-caste, 
sect or denomination whatsoever of Hindus. 

3. Notwithstanding any custom, usage or law for the time being in force, or the’ 
dectee or order of'a court, or anything contained in any instrument, to the contrary, 
every place of public worship which is open to Hindus generally, or to any ection or 
class thereof, shall be open to all sections and classes of Hindus; and no Hindu of what- 


“soever section or class, shall in any manner’ be prevented, obstructed or discouraged from 


entering such place of public worship, or from worshipping or offering prayers thereat, 
or performing any religious service therein, in the like manner and to like artent as 
any other Hindu of whatsoever section or class may so enter, worship, pray or perform.” 


Mr. Desai’s submission is that under s. 2, cl. (a), the reference to Hindus, Jains, 
Sikhs and Buddhists is a reference to persons belonging to these religious faiths. 
He says that Satsangis belonging to Swaminarayan Temple may be members 
of the Hindu community and therefore Hindus for cultural and social purpo- 
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ses, but they are not persons professing Hindu religion and, tl 
ing to Mr. Desai, Satsangis do not form a section, class or sect 
of Hindu religion. If that be so, Mr. Desai argues, s. 3 of Act 
will not apply and there is no question of throwing open the su 
classes and sections of Hindus. On this basis Mr. Desai conten 
really necessary for him to challenge the vires of this Ac 
Mr. Desai, he cannot attribute to the Legislature an intentior 
Swaminarayan sect as a sect professing Hindu religion. In 
reference was made to the explanation to s. 3 of the Untouchal 
Act, 1955, which was enacted by Parliament and came into j 
1955. Sections 3 and 4 of that Act deal with the subject of 
enforcing religious and social disabilities on the ground of ‘ 
and the Ezrplanation to s. 3 says: 

“For the purposes of this section and section 4 persons profem 
Sikh or Jaina religion or persons professing the Hindu religion in ar 
developments Including Virashatvas, Lingayats, Adivasia, followers of E 
Arya Samaj and the Swaminarayan Sampraday shall be deemed to bx 
As I have already stated, before the remand it was Mr. Desai’: 
5. 8 of this Act would not apply because defendant No. 1 and ot 
to be prevented from entering these temples not on the grol 
ability but on the ground that they were non-Satsangis. T] 
issue was sent down to the trial Court as to the nature of i 
the matter in dispute being confined to the question whethe: 
A allowed to stand in view of the provisions of ss. 2 and 
of 1956. 

Mr. Desai contends that though these temples are religious 
are not Hindu religious institutions and he has, therefore, dra’ 
to certain definitions of ‘religion’ as well as of an ‘institution 
Mr. Desai, ‘religion’ is a state of life bound by monastic vo 
conduct indicating a belief in, reverence for and desire to pleas 
power; or the exercise or practice of rites or observances imp) 
gion, according to Mr. Desai, would be algo recognition on the 
some higher unseen power as having control of his destiny a 
titled to obedience, reverence and worship and the general m 
attitude resulting from this belief, with reference to its effect 
dual or the community; personal or general acceptance of t 
standard of spiritual and practical life. These definitions se 
taken from the Shorter Oxford English Dictionary. Mr. Des: 
on the definition of ‘religion’ as given in Webster’s Dictionar 
ward act or form by which men indicate their recognition of t 
God or the Gods having power over their destiny, to whom c 
_ and honour are due.’’ This Dictionary defines ‘‘institution’”’ | 
ment or organised society or corporation, an establishment, ex 
public character or one affecting a community; a foundation 
ferred to these definitions in some detail because Mr. Desai ‘re 
sised that they were germane to the consideration of the qua 
this appeal and the same was of great importance and affect 
members of the Satsangi sect. We may say that in our judgm 
nitions do not essentially differ from the definition of religioi 
sense, viz., a system of divine faith and worship; and in orde 
should succeed in his contention it will be necessary for him t 
sons belonging to the Swaminarayan sect follow a system of 
worship essentially distinct from Hindu religion. Mr. Desai 
that Swaminarayan was born a Hindu ‘of Hindu parents, bu: 
that the religion which he founded is a distinct religion, firstly 
narayan considered himself as the Supreme God, secondly, he 
ples for his own worship, thirdly, be propagated the ideal tha 
othet god was a betrayal of his faith and treason to him, and k 
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ed Acharyas and prescribed a form of ‘diksha’ (Initiation) in order that his 
disciples may attain salvation through him. This, in short, is the whole argu- 
ment of Mr. Desai on this-point. - 

[His Lordship after referring to passages from Vachanamrit, Shikshapatri 
and Satsangsjwan, scriptures of the Swaminarayan sect, proceeded. ] 

In the plaint itself, reference is made to Swaminarayan Sampradaya as a 
Sampradaya, congregation, and at numerous places as a sect. All the plain- 
tiffs have described themselves as Hindus. Defendant No. 1 is also described 
as 'a Hindu and so also defendant No. 2, the present Acharya, and defendant 
No. 8, the Mahant. Defendant No. 2, who occupies the highest place in the 
hierarchy of the Sampradaya of the northern diocese has not chosen to give 
his evidence in the suit as also defendant No. 8, who is the Mahant of the 
temple at Ahmedabad. They have contented themselves by filing purshis 
(exh. 101) stating that they do not object to the plaintiffs’ suit. Though this 
was a representative suit, none belonging to the southern diocese joined in the 
suit. Two Satsangis, as we have already stated, were added as defendants Nos. 
5 and 6 and they filed a purshis on their own behalf, which is exh. 280, and 
in that purshis they made a statement disagreeing with the contention of the 
plaintiffs that the Sataangi or Swaminarayan Sampradaya was different from 
Hindu religion but they asserted that it was a section (vibhag) of Hindu reli- 
gion. They did not, however, either give evidence themselves nor did they 
examine any witnesses. Our attention was also invited to two judgments, name- 
ly, exh. 81, the judgment of Mr. Knight, District Judge, in Suit No. 22 of 
1902 dated June 28, 1905, which refers to the founder of the sect as belonging 
to Vallabhacharya sect of the Vaishnavas, and the judgment of N. J. Wadia J. 
in First Appeal No. 430 of 1927 decided on October 10, 1904, (exh. 80) where 
Swaminarayan is referred to as belonging to the Vallabhacharya sect of Vai- 
ahnavites. Mr. Desai says that these descriptions have no value in evidence 
because the point was not at issue in these prior suits. That is no doubt true, 
but at the same time it cannot be forgotten that till now no claim was ever 
made on behalf of the Swaminarayan sect that it constituted a religion different 
from Hinduism. In the Gazetteer of the Bombay Presidency, Vol. IX, to which 
reference has already been made above, at pp. 536-537 the Swaminaravan sect 
has been described as containing amongst its followers, Brahmans, Bhavsars, 
Charans, Darjis, Ghanchis, Golas, Kanbis, Kathis, Kolis, Luhara, Malis, Raj- 
puts, Salats, Sathvaras, Sonis and Suthars and is described as the most modern 
of Vaishnav sects. See also Mr. Bhattacharya’s Hindu Castes and Sects, pp. 
472-475. 


It is well known that a census has been held in India every ten years since 
1872, and in censuses prior to 1951 religion and community loomed fairly large 
in the treatment of census data, the primary sorting of the slips being done 
on the basis of religion. It is only in 1951 that information was extracted in 
respect of four main religions of Indian origin, namely, Hindu, Sikh, Jain and 
Buddha, and four main religions of non-Indian origin, namely, Zoroastrian, 
Muslim, Christian and Jew, and those persons who professed other religions 
were tabulated as ‘others’. See Census of India, 1951, Vol. IV, Bombay, Sau- 
yashtra and Kutch, Part I. In the General Report of the Census of the Bom- 
bay Presidency, 1872, Part IL, census figures based on religion are given both 
with regard to Indian areas of the Bombay Presidency as well as in the area 
of Native States. As regards Indian areas, the report reveals that out of every 
100 Hindus by religion, no less than 62.19 belonged to ‘‘mixed’’ class, while 
26.83 were Saivas and 10.98 were Vaishnavas and in the Vaishnav class the 
following sects are mentioned: Madhvacharis, Ramanuj, Swaminaravan, Valla- 
bhacharis, Kabir Panthis, Brijmargis, Purnamis, and it appears that Swami- 
narayan sect comprised 0.56 in the total of 10.98 per cent. In the figures with 
regard to Native States also Swaminarayans are shown as a Hindu sect. The 
total number of persons belonging to this sect in 1872 in the Indian area were 
72,629 and in the Native States 2,17,080. The census returns are based on 
LR—ii 
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slips flled in by individuals and from information collected by the census per- 
sonnel and it is clear that nearly three lacs of followers of Swaminarayan 
raised no objection to their being deacribed as belonging to a sect professing 
the Hindu religion. 

Exhibit 257 is a book on Swami Sahajanand written by Shri Manilal L. 
Bhalja, a pleader who instructed plaintiffs’ pleader in the trial Court and was 
instructing Mr. M. V. Desai throughout in this appeal. At page 69 of that 
book it is stated: 

“Just as Gauranga Prabhu Chattanya and Ramanand hed accepted various non- 
Hindus in their Vaishnava religion, so Sahajanand had accepted Parsis and Muslims in 
bjs Vaishnava religion.” 

At page 107 the effect of Swaminarayan’s teschings is stated as follows: . 

“Women obtained their rightful place in the society and the Sampradaya and they 
made progress in religion and knowledge. Non-Hindus were brought within Hindu reli- 
gion and Sudras adopted the practices of Brahmins and pure Bhagwat Dharma was thus 
Illuminated. ..Sahajanand was a teacher of Bhagwat religion.” 

In the preface to the book called ‘‘Sri Swami Narayana” by Bhai Manilal C. 
Parekh, reference is made to the late Mr. Justice Ranade’s description of 
Swaminarayan as ‘‘the last of the Hindu Reformers’’ and it is stated 

“One should qualtfy, however, this description by adding to it the words ‘of the old 
type’. This is undoubtedly what Ranade meant, for he has paid his tribute again and 
again In-unmistakable terms to such men as Ram Mohan, Keshub, Dayananda, etc., as 
Reformers of Hinduism, and Ranade himself was one of them. But the difference between 
all these and Swami Narayana lies in the fact that while they were influenced in one 
way or another by whatever light came from the Western World, he was wholly untouch- 
ed by any alien influence and was as purely Hindu in his mental and spiritual constitu- 
tion as any in the long roll of Teachers and Reformers of the past. This constitutes his 
uniqueness among the reformers of our times, for in him we see Hinduism in its purest 
and most indigenous form.” ; ; . l 
Mr. M. V. Desai at one stage questioned the authority of this book, but when 
his attention was drawn to the fact that exh. 257 written by Shri Bhalja itself 
refers to ‘‘Sri Swami Narayana” written by Bhai Manilal O. Parekh as one 
of the source books, Mr. Desai was good enough to make available to us a copy 
of Mr. Parekh’s book on ‘‘Sri, Swami Narayana’’ which contains at the end a 
complete translation of the Sktksha-patri. Mr. Justice Marten, as he then was, 
in his judgment in Appeal No. 62 of 1919 decided on November 9, 1922, part 
of which is reported in Shripatprasad v. Lakshmidas' has referred to Mr. Mo- 
nier Williams’ writing in the journals of the Royal Asiatie Society, Vol. 14, at 
pags 811, where the essence of ‘Swaminarayan’s teachings was describéd as 
*‘devotion to’ Shri Krishna—as the Supreme Being—with observance of duty, 
chastity and purity of lifo.” In his account of the religions of the Indian peo- 
ple entitled ‘‘Religious Thought and Life in India’’, Mr. Monier Williams has 
devoted a few passages to the sect founded by Swaminarayan and has stated 
his conclusion about that sect, after studying its system and having discussions 
with Pandits of the Sampradaya, as follows :— 

“Without doubt the tendency of their doctrines is towards purity of life, which is 
supposed to be’ effected by suppression of the passions (udasa), and complete devotion 
to the Supreme Being in’ his names of Narayana, Vishnu and Krishna. In an honest 
desire to purify the Vaishnave faith this sect has done and is doing much good; but 
there can be no question that tts doctrines, like its gods, its idols, and its sectarian marks, 
are part and partel of genuine Vaishnavism.” ` elen <a 
The passaged from the geriptures of the Sampradaya to which reference has 
already been ‘made seem tọ confirm the view that the teaching of Swaminarayan, 
Sampradaya was an attempt at purifying Vaishnavism and was not intended 
to constitute a separaté religion from Hinduism. . | E ; 

[His Lordship after’ dealing with the oral evidence in the case, progeeded.] `: 
> -~ - -1 {1038735 Bom: L.B.-747.- eoa s 


v 
f one roso omegpepr’arm s 
- ` Ti kam A d , 


Sepat 


1958.] STATE OF B’BAY v. SHASTRI YAGNA PUBUSHADASJI (4.C.J.}—Gokhale J. 707 


.. This oral evidence does not, in our opinion, establish that Swaminarayan 
Sampradaya is a distinct religion from Hinduism. It is well known that Hin- 
duism is a religion not only based on the Vedas but other scriptures as well. 
Every tradition which has sought to purify Hinduism has been absorbed by 
it with the result that Hindu religion cannot be described as a definite dog- 
matie creed, but in its easence’is very elastic in its scope. The evidence disolo- 
ses that Swaminarayan was born of Hindu parents and started his career as a 
devotee of Krishna and that admittedly an overwhelming majority of Satsan- 
gis have been drawn from the ranks of Hindus, i.e., persons professing Hindu 
religion. Satsangis are known as belonging to-the Swaminarayan as also to 
the Udhav Sampradaya and Udhav was a well known devotee of Shri Krishna. 
The egsence of the teachings of Shikshapatri is based on Hindu religion. Shik- 
shapatri mentions Shri Krishna as Ishta Dev (tutelary deity) of the Sampra- 
daya and other Hindu Gods, like Vishnu, Shiva, Ganapati, Parvati and Surya, 
are mentioned as fit to be worshipped. The four castes of Hinduism, namely, 
Brahmins, Kshatriyas, Vaishyas and Sudras, are recognised and eight religious 
books are mentioned as scriptures of the Swaminarayan faith. The main tem- 
ple of Nar Narayan at Ahmedabad contains below the dome Hindu idols. 
Hindu non-Satsangis, except Harijans, have freely visited and worshipped the 
idols in this temple without any let or hindrance whatsoever. The learned trial 
Judge, before remand, has remarked that not even a single man came forward 
to say that he disclosed that he was a non-Satsangi and after that he was al- 
lowed to visit the suit temple as a place of religious worship. To some extent 
this is true; but, as we have already seen, witness Trikamlal Patel was asked 
whether the right of entry in the suit temple had been asserted by any non- 
Sataangi non-Harijah Hindu, to’ which his reply was that such a right was 
being: enjoyed daily and it had never been denied, and our attention has not 
been invited to any evidence to the contrary. Considerable stress was laid on 
the fact that persons belonging to other religions, that is to say, Muslims and 
Parais, have been initiated as Satsangis and have been admitted to the Swami- 
narayan. fold and it is contended that a Sampradaya which admits persons pro- 
feasing other religions cannot be regarded as Hindu religion. But this conten- 
tion fails to take into account the fact that these persons of other religions who 
have been initiated as Satsangis have thereby admittedly not ceased to belong 
to their own religion. If that be so, it cannot be argued that the overwhelming 
majority of Hindus who have jomed the Swaminarayan Sampradaya have alone 
forsaken Hindu religion, as is sought to be made out before us. 


The learned Government Pleader had relied on two Privy Council decisions 
in support of his contention that the Swaminarayan faith is not distinct from 
Hinduism. In Rant Bhagwan Kear v. Jogendra Chandra Bose®, their Lord- 
ships of the Privy Council had to considet whether the term ‘Hindu’ in 4. 331 
of the Indian Succession Act, 1865, and s. 2 of the Probate and Administration 
Act, 1881, indluded, on its true construction, a Sikh. The argument before 
them was that-the testator as a Sikh was not included in the term ‘Hindu’ ag 
used in the Act of 1881 and, sécondly, that assuming Sikhs to be Hindus with. 
in the meaning of the Act, the testator had before his death ceased to be a 
Sikh and become a niember of the Brahmo Samaj, and so was not a Hindu. On 
the first point, their Lordships agreed with the view of the Chief Court of tha 
Punjab that a Sikh was included in-the term ‘Hindu’ ‘as used in the Probate 
and Administration’ Act.” Then they dealt with the second argument as ‘to 
` whether the testator, having become a member of the Brahmo Samaj. had 
ceased to be either a Sikh or a Hindu. ‘The Chief Court examined the litera- 
ture bearing upon the Brahmo Samaj-and-it came to the conclusion that a Sikh 
or Hindu by becoming `a Brahmo.-did not necessarily cease to belong to the 
community in which he was -born and on evidence .the.Chief Court found that 
the testator never became a professed Brahmo at all; and both these conclusions 
were accepted by the Privy Council. It also dealt with another objection 
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that in matters of diet and ceremonial observance the testator had departed so 
far from the standard of orthodoxy binding upon him as a Hindu or a Sikh 
as to exclude him from the term ‘Hindu’ in the Probate and Administration 
Act‘and their Lordships ‘agreed with the Chief Court in thinking that such 
lapses from orthodox practice, assuming them to be established, could not have 
the effect of excluding from the category of ‘Hindu’ in the Act one who was 
born within it, and who never become otherwise separated from the religious 
communion in which he was born. The other case on which reliance is placed 
by the learned Government Pleader is Ma Yat v. Maung Chit Maung?. In that 
case the question was whether persons belonging to the community of Kalais 
in Burma, who were descendants: from Hindus who married Burmese women, 
as a community were ‘Hindus’ within the meaning of s. 13 of the Burma Laws 
Act, 1898, or s. 331-of the Indian Succession Act, 1865. In their judgment, their 
Lordships of the Privy Council referred to the decision of Sankaram Nair J. in 
Muthusami Mudaliar v. Masilamani*, in which Sankaran Nair J. referred to the 
evolution of sects amongst Hindus and considered certain criteria according to 
which new castes or classes which have been evolved among the descendants of 
Hindus are to be considered as having retained Hindu religion. According to 
the learned Judge’s view, the formation of new castes was a process which was 
constantly taking place. Usage modifled old principles and it governed the 
sects which adopted such usage. Contact with other religions such as Bud- 
dhism, Mahoniedanism and Christianity evolved secta which discarded many 
eharacteristices of orthodox Hinduism, and adopted ideas and rites which were 
porter? supposed to appertain to other systems. Their Lordships of the 
rivy Council were of the view, however, that in such cases the test to be 
applied was whether continuity with the original religion had been retained or 
broken. In the case of an individual, the question does not become very diff- 
cult because considerable latitude of action is extended to him before he is 
deemed to have deprived himself of the religion which gave him his law until 
he does anything which amounts to a clear renunciation of that religion. In 
the instance of a community, the question must always be whether there has 
been continuity-of character, or variations from the regular practices of those 
who are Hindus, which, though considerable, ought not necessarily to be taken 
as involving a break in the continuity of relationship.’ But there is a limit to 
such processes and -the continuity may be so broken that the new sect goeg 
outside the original pale. Dealing with the case before them, viz., the com- 
munity of Kalais, their Lordships observed as follows (p. 563): . < & 
“...The Hindu law which the Courts administer rests on the Shastras, which claim 
divine sanction and are followed by Brahmins generally. There may have been intro- 
duced usages which constitute a departure from the principles af the Shastras so grèat 
that the community which has adopted them must be taken to have lost the character 
of being one in which Hindu religion governs. In the case of a sect at a distance fram 
Hindu centres, where the surroundings are Burman and Buddhist and the mode of life 
is different from that of the Hindu communities in India proper, popularly known as such, 
it is easter to determine tt as being outside Hinduism than it is in the case of an isolated 
individual who has merely lapsed ito unorthodox practices. It is obvious that few 
influences can be more potent in producing new communtties of this separate kind than 
the combined operation of migration, intermarriage and new occupations. When these 
influences have operated for sufficiently long a different community, with its peculiar 
religion and usages, may well result-and be so outside Hinduism in the proper meaning 
of the word” . ' : " 
The learned Government Pleader also invited our attention to the case'of Nali- 
naksha Majhi v. Rajanikanta Das Mohanta®. There it was held that under the 
Bengal School of the Hindu law of inheritance, a Vaishnava of whatever class 
was ‘entitled to inherit from an ancestor who profeased the orthodox Hindu 
creed and that a person of ‘Vaishnava faith does not renounce the Hindu reli- 
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gion and continues to be a Hindu and professes Hindu religion in his own 
way, and though he may have seceded from orthodox Hinduism, as Lutherans 
did from the orthodox Catholic Church, he ‘does not go out of the pale of 
Hinduism. In our opinion, it cannot be said that the Swaminarayan Sampra- 
daya has taken the overwhelming majority of its Hindu Ruan ot outside the 
pale of Hinduism or that the teachings and principles of the Sampradaya con- 
stitute such a departure from Hindu religion that-it could be said that the 
connection between the two has snapped. 

Mr. Desai conceded that in case we hold that the ‘Swaminarayan Sampradaya 
is not a different religion from Hinduism, the conclusion cannot be resisted that 
the Nar Narayan temple at Ahmedabad and the temples subordinate thereto 
would be Hindu religious institutions and also ‘‘placesa of public worship” with- 
in the meaning of s. 2 of the Bombay Hindu Places of Public Worship ey 
Authorization) Act (XXXI of 1956). Even assuming that these temples are 
mainly used by Satsangis and are for their benefit only, the fact that an over- 
whelming majority of the Satsangis are Hindus by religion and use these places 
for the purpose of religious service and for offering prayers therein should 
make these temples places of public worship within the Act; and, if that be 80, 
under s. 3 of this Act notwithstanding any custom, usage or law for the time 
being in force, they would be open to Hindus generally including Harijans and 
no Hindu of whatever section or class can in any manner be prevented, obstruct- 
ed or discouraged from entering these places of public worship or from wor- 
shipping or offering prayers therein. 

That leads me to the alternative argument of Mr. Desai who says that in that 
case Act XX XI of 1956 would be in conflict with art. 25 of the Constitution of 
ar He relied strongly on art. 25(1) of the Constitution which provides 

t: 

. “Subject to public order, stubs sith wd bealih aod to tha wo tise peor bioas at thle Bart! 
all persons are equally entitled to freedom of conscience and the right freely to profess, 
practise and propagate religion”, j 
and Mr. Desai contended that the Satsangis or members belonging to the Swami- 
narayan Sampradaya have got the right to profess, practise and propagate 
their faith, and that right would be interfered with if non-Satsangi Hindus 
including the Harijans are allowed entry into the suit temples. He says that 
these temples contain idols of Swaminarayan and his parents which are un- 
known to Hindus and for these idols non-Satsangi Hindus cannot be expected 
to have any reverence, and he contends that in case non-Satsangi Hindus are 
allowed to worship in these temples, that would come in the way of Satsangis 
freely professing, practising and propagating their Sampradaya. We are not 
prepared to accept this argument. Religious freedom contemplated under art. 
25(1) of the Constitution is subject to the provimons of art. 25(2) as also art. 
26. Under art. 25(2)(b), the State is empowered to make any law providing 
for social welfare and reform or the throwing open of Hindu religious institu- 
tions of a public character to all classes and sections of Hindus. Religious free- 
dom as envisaged in the Constitution is not unrestricted and unlimited religious 
freedom. For instance, it will be competent to the Legislature to pass a law 
dealing with the administration of property belonging to any religious deno- 
mination or any section thereof and that would not infringe the right of that 
denomination to manage its own affairs in matters of religion as contemplated 
in art. 26(b) of the Constitution. See Ratidal Panachand v. State of Bombay®. 
In Venkataramana Devaru v. State of Mysore’, the Supreme Court was deal- 
ing with the challenge made to the Madras Temple Entry Authorisation Act 
and it held that art. 25(2)(b) of the Constitution applied in terms to all reli- 
gious institutions of a public character without any qualification or reserve. 
Public institutions would mean not merely temples dedicated to the public as a 
whole but also those founded for the benefit of sections thereof and denomi- 
national temples would be comprised therein. According to their Lordships of 
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the Supreme Court, the language of this article being plain : 
it was not open to the Courts to read into it limitations whi 
based on a priors reasoning as to the probable intention of the 
would be gathered only from the words actually used in the 
case their Lordships laid down the following propositions: 
art. 25 of the Constitution declares the right of all persons t 
science and the right to freely profess, practise and propagate 
cL (1) itself that right was subject to the other provisions in 
Rights Chapter and one of the provisions to which the rigl 
art. 25(1) was subject was art. 25(2). A law, therefore, whi 
25(2) (b) would control the right conferred by art. 25(1) and 
art. 25(2) does not apply to that law. (2) The true nature 
ferred by art. 25(2) (b) was that the State Legislature would 
by legislation on all classes and sections of Hindus the righ 
public temple and such a right would be available whether i 
exercised against an individual under art. 25(1) or agains 
under art. 26(6). (8) Article 25(1) deals with right of inc 
25(2) was much wider in its contents and has reference to t 
munities and controls both art. 25(1) and art. 26(b). Nob 
the right of the Temple Committee in this case to 
matters of religion and it is not Mr. Desai’s contention that tl 
Places of Public Worship (Entry Authorization) Act in any 
art. 26(6) of the Constitution. His only contention is thai 
right of Satsangis freely to profess, practise and propagate 
art. 25(1). That contention, in our opinion, cannot .be acot 
right under art. 25(1) is subject to the power of the State, un 
to make any law providing for social welfare and reform or t 
of Hindu religious institutions of a public character to all el 
of Hindus. The alternative argument of Mr. Desai, therefo: 
bay Hindu Places of Public Worship (Entry Authorization’ 
ne is «lira vires the provisions of art. 25(1) of the Consi 
These were the only contentions raised before us by Mr. : 
finding recorded by the trial Judge after remand and in supp 
tion and injunction granted by the trial Court before reman 
tentions cannot be accepted as valid. 

The result is that this appeal will be allowed, the deeree c 
will be set aside and the plaintiffs’ suit will be dismissed with 


PATEL J. I agree with ny learned brother that the plain 
missed with costs throughout 
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Before Mr. Justice Kotval. 


RADHAKISHAN RAMNATH v. THE STATEH.* 

Central Provinces and Berar Maternity Benefit Act (VI of 1930), Secs. 2(a), 5(8)— 
Factories Act (LXII of 1948), Sec. 2(m)—General Clauses Act (X of 1897), Sec. 8(1) 
—Central Provinces and Berar General Clauses Act (I of 1914), Sec. 7—Factory as 
defined in s. 2(a) of C. P. & Berar Maternity Benefit Act, 1930, whether means fac- 
` tory as defined in s. 2(m) of Factories Act of 1948—Construction of s. 8(1) of General 
Clauses Act. 

References to the Factories Act, 1984 in s. 2(a) of the Central Provinces and Berar 

_ Maternity Benefit Act, 1980, must be construed as references to Factories Act, 1948, 

' : by virtue of s. 8(1) of the General Clauses Act, 1897. Therefore, the definition of 
“factory” contained in s. 2(m) of the Factories Act, 1948, must be read into s. 2(a) of 
the Central Provinces and Berar Maternity Benefit Act, 1930. 

The words “unless a different intention appears” in s. 8(1) of the General Clauses 
Act, 1807, qualify the precedent words of the section viz, “ references in any other 
enactment or in any instrument” or “this Act or any Central Act or Regulation.” 
Therefore, the contrary intention must be found in the repealing Act or in the other 
enactment or instrument, and it Is not permissible to turn to circumstances outside 
those Acts or instruments to find whether a contrary intention appears or not. 

National Sewing Thread Co. Ltd. v. James-Chadwick and Bros. Ltd.’ and Khuda 
Buz v. Manager, Cale. Press,’ referred to. 


H. N. Phadke and V. M. Golwalkar, for the applicants-secused. 
G. BR. Mudholkar, Additional Special Government Pleader, for the State. 


Korvan J. The applicants are the proprietor and manager respectively of 
the Ramkrishna Ramnath Bidi Factory at Kamptee. Both have been convicted 
under s. 9 of the Central Provinces and Berar Maternity Benefit Act, 1930, 
read with s. 5(3) and under r. 10 read with r. 4 of the Central Provinces and 
Berar Maternity Benefit Rules, 1930, for not paying maternity benefit to a 
female employee in their factory, and for failing to maintain a muster roll of 
female employees. Both the applicants have been fined Rs. 200 and Ra. 25 
respectively on each of the above counts, or in default, ordered to undergo 
simple imprisonment for 3 weeks each. 

The merita of the convictions have not been challenged before me nor was 
the evidence referred to. But Mr. M. N. Phadke on behalf of the applicants 
has raised several contentions. 

In order to show the nature of these contentions it is necessary to state 
certain facts. The Central Provinces and Berar Maternity Benefit Act is 
Act VI of 1980. Though published in the Central Provinces and Berar Gazette 
Hixtra-ordinary, of March 22, 1930, it was brought into force on January 1, 
1981 by a notification of the then Government of the Central Provinces and 
Berar, dated December 16, 1930, Notification No. 8308-1740-XUI, issued under 
the powers vested in the State Government by s. 1(c) of the Act. By virtue 
of s. 2(a) of the Act as originally enacted ‘‘factory’’ was defined as follows :— 

“ ‘factory’ means a factory as defined in section 2(j) of the Factories Act, 1911.” 
After the enactment of the Maternity Benefit Act the Factories Act of 1911 
was replaced by the Factories Act of 1984 (Act XXV of 1934}, and in conse- 
quence of the enactment of that Act s. 2 of the Maternity Benefit Act was 
amended. The amendment of s. 2 was made by the Central Provinces Mater- 


*Deolded, October 10, 1958. Criminal Revision Mopar N. b, en, Mtg ghee 
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nity Benefit (Amendment) Act, 1955, (Act 22 of 1935). As amended, s. 2(a) 
defines ‘‘factory’’ as follows :— 

“ factory’ means a factory as defined in section 2({) of the Factories Act, 1934, or 
any premises declared to be a factory under section 5 of that Act;” 

It will be noticed that the definition remained in substance the same except 
that instead of reference to s. 2(j) of the Factories Act of 1911, s. 2(j) of the 
Factories Act of 1984 was referred to and a clause added permitting. a factory 
to be declared a factory. 

The amendment of s. 2(a) came into force on November 15, 1985. After the 
Maternity Benefit Act was thus amended in 1935, the then existing Factoriea 
_ Act of 1984 was repealed and re-enacted. It is now Act LXIII of 1948. The 

“Factories Act of 1948 came into force on April 1, 1949. When the new Facto- 
ries Act came into force, it is to be noted that the definition of ‘‘factory’’ in 
s. 2(a) of the Central Provinces and Berar Maternity Benefit Act of 1930 wag 
not amended, with the result that evan to day the Maternity Benefit Act in 
defining ‘‘factory’’ refers to s. 2(j) of the Factories Act of 1934, and makes 
no reference to the Factories Act of 1948. Mr. Phadke’s argument is founded 
upon this failore to amend the Maternity Benefit Act in consequence of the 
enactment of the Factories Act of 1948. ; f 

The Fastories Act of 1948 made sweeping changes in the definition of ‘‘fac- 

tory” as contained in s. 2(m) of that Act. I need not stress the points of 
difference but it is sufficient for the purposes of this revision to state that if 
the definition of ‘‘factory’’ in s. 2(m) of the 1948 Factories Act is considered, 
the applicanty’ premises would be included in the definition of “factory” 
whereas under s. 2(j) of the Factories Act of 1934, it is conceded, it would not 
fall within the definition of ‘‘factory’’. Now, Mr. Phadke contends that the 
omission to amend s. 2(a):of the Maternity Benefit Act shows that reference 
was deliberately intended only to the definition of ‘‘factory’’.in the old Fasto- 
ries Act of 1934 and that the new definition contained in a. 2(m) of the Facto- 
ries Act of 1948 was not intended to be brought into force so far as payment of 
maternity benefit was concerned. Therefore, he urges that the applicants’ 
premises admittedly would not be a ‘‘factory’’ and the conviction under the 
Maternity Benefit Act of 1980 and its rules cannot be sustained. 
' On behalf of the State reliance was placed by the Additional Special Govern- 
ment Pleader on s. 8 of the General Clauses Act which is the same as s. 7 of the 
Central Provinces and Berar General Clauses Act and s. 38 of the English 
Interpretation Act. Section 8(1) of the Central General Clauses Act runs as 
follows :— 

“Where this Act, or any Central Act or Regulation made after the commencement 

of this Act, repeals and re~enacts, with or without modification, any provision of a former 
enactment, then references in any other enactment or in any instrument to the provi- 
sion so repealed shall, unless a different intention appears, be construed as references to 
the provision so re-enacted.” 
No doubt, if s. 8(2) of the General Clauses Act were applicable, it is clear that 
the repeal of the Factories Act of 1984, followed by its re-enactment as the 
Factories Act of 1948, would have this effect, that in the Central Provinces and 
Berar Maternity Benefit Act the reference to the Factories Act of 1934 would 
have to be read as a reference to the Factories Act of 1948. This of course 
would be subject to the governing clause of s. 8(1) ‘‘unless a different inten- 
tion appears’’. 

Mr. Phadke relied upon those words and urged that such a different inten- 
tion does appear in the present case. He urged that that would be so for three 
reasons. Firstly, that the nature of the change brought about in the definition 
of ‘‘factory’’ in the Factories Act of 1948-is so fundamental and sweeping that 
it would include within its ambit several business premises which were never 
factories in the accepted sense of that term and could never have been intended 
to be included in the definition of ‘‘factory’’. Therefore, according to him, a 
contrary intention appears. Secondly, he a urged that when the Factories Act 


1958.) RADHAKISHAN RAMNATH 0, STAT! (a.0R.3.}—Kotoal J. 718 


of 1911 was repealed and re-enacted in 1984, s. 2(a) of the Maternity Benefit 
Act was soon after amended in order to bring it in conformity with the Fac- 
tories Act of 1934, but it is of great significance that when the new Factories Act 
of 1948 was brought into force and the Factories Act of 1934 was repealed, no 
corresponding change was made in the Maternity Benefit Act. He contends 
. that this omission was deliberate and it shows a clear intention on the part of 
the Legislature, so far as payment of the maternity benefit is concerned, to 
define ‘‘factory’’ with reference to the Factories Act of 1934 and not with 
reference to the Factories Act of 1948. Thirdly, Mr. Phadke urged that when 
the Factoriés Act was re-enacted in 1948 there was extant in the former terri- 
tory of the Central Provinces and Berar an Act known as the Central Provinces 
and Berar Unregulated Factories Act, 1987 (XXI of 1937). That Act no 
doubt was later on repealed by the Madhya Pradesh Unregulated Factories 
Repealing Act, 1952, which came into force on July 25, 1952, but in 1948 Act 
XXI of 1987 was in force. Mr. Phadke’s further contention was that the Un- 
regulated Factories Act was in force at the time when the Factories Act of 
1948 was brought into force, and therefore at that time the Legislature advised- 
ly did not amend the Maternity Benefit Act because they probably took the 
view that the provisions of the Unregulated Factories Act were sufficient to 
deal with the case of unregulated factories under which class the applicants’ 
factory fell and that it was not necessary to apply the wider definition in the 
Factories Act of 1948 to such unregulated factories so far as maternity benefit 
was concerned. He urged that the omission was deliberate and, therefore, a 
reais intention appears within the meaning of s, 8(1) of the General Clauses 

Now, in the first place it seems to me that the words ‘‘unless a different inten- 
tion appeara’’ in s. 8(1) of the General Clauses Act must be read in the light 
of the precedent words of the section and they cannot be isolated from their 
context. The precedent words are: 

“Where this Act, or any Central Act or Regulation made after the t of 
this Act, repeals and re-enacts.. .any provision of a former enactment then references 
in any other enactment or in any instrument to the provimons so repealed shall” 
and the succeeding words are :— 

“be construed as references to the provision so re-enacted.” 

The words ‘‘unless a different intention appears’’ therefore qualify the words 
‘‘references in any other enactment or in any instroment’’ or ‘‘this Act or any 
Central Act or Regulation’. The effect of this is, therefore, that the contrary 
intention must be found im the repealing Act or in the other enactment or 
instrument, and we cannot turn to circumstances outside those Acts or instru- 
ments to find whether a contrary intention appears or not. All the three con- 
tentions raised by Mr. Phadke refer to such circumstances outside the enact- 
ment namely, the Factories Act, 1948, and the Minimum Wages Act, in the 
present case and, in my opinion, having regard to the terms of s. 8(1) of the 
General Clauses Act we cannot look to those circumstances. It was conceded 
that there was nothing in the Maternity Benefit Act as such to indicate a con- 
trary intention. 

Apart from this there is no doubt that when the Factories Act of 1934 was 
repealed and its provisions were re-enacted in the shape of the Factories Act 
of 1948, by virtue of s. 8(1) of the General Clauses Act the references to the 
Act of 1984 must be taken as references to the Act of 1948. Even if s. 8 would 
not strictly apply, still the principle of construction enunciated in that section 
would apply. It has been held by the Supreme Court of India to be a principle 
of general application in construing statutes in National Sewing Thread Co. 
Lid. v. James Chadwick and Bros, Lid.’ ` 

When the rule of interpretation was clearly laid down in s. 8 of the General 
Clauses Act, it is to be presumed that the Legislature had in mind the provi- 
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sions of that law when they re-enacted the Factories Act in 1948 and the alleg- 
ed failure to.correspondingly. amend the Maternity Benefit Act must be con: 
strued in the light of that provision of law. In this view it seems to me that 
it was entirely. unnecessary to have amended el. 2(a) of the Maternity Benefit 
Act because references to the Factories Act of 1934 in that clause would, with- 
out further amendment of the Maternity Benefit Act, be construed as referenced 
to the Factories. Act of .1948, by virtue of s. 8(1) of the General Clauses Act, 
and, therefore, no amendment was made. 


No doubt;-when the Factories.-Act was brought into force in 1934, an amend- 
ment was made in the Maternity Benefit Act, but if such an amendment was 
made, one can only hold that it was made by way of abundant caution.. At 
any rate, I am unable to hold that mere omission on the part of the Legislature 
to amend an Act can’ be indicative of a contrary intention as required by s. 8 
cf the General Clauses Act. The drawing of any such inference would render 
the provisions of s. 8 of the General Clauses Act largely’ otiose. ” The second 
of the -contentions raised by Mr. Phadke, therefore, fails. 

I am also not impressed by the third contention founded upon the provisions 
of the Unregulated Factories Act. That Act has now been repealed, and the 

ect: of the repeal without re-enactment is that that law had never exi 

erefore, no advantage can be taken of such a law. Even if referenca could 
be justified to the Unregulated Factories Act, I do not think that I can specu- 
late as to what must have been the intention of the Legislature, in the face of- 
provisions of s. 8 of the General Clausea Act. Nor can I presume that because 
the Unregulated Factories Act was then in force, the Legislature did not’ amend, 
the Maternity Benefit Act. 

` As to the first argument that the amendment of the definition of ‘‘factory’’; 
ag contained in the Factories Act of 1948 makes sweeping changes and indirect- 
Iy lays a liability upon the applicants for the first time by amending the Fac- 
tories Act rather than the Maternity Benefit Act, it is only necessary to say 
that if the Legislature clearly has the power to make an amendment and its 
terms are clear it is not for the Courts to speculate upon ita possible ‘effect or 
the so-called hardship to the citizen. The Maternity Benefit Act is a necessary 
and very salutary measure of social amelioration and any hardship upon fac- 
tory owners like the applicants is far outweighed by the benefits thereby con- 
ferred upon their famale employees. 

On a question similar to the second contention of Mr. Phadke as to 
the applicability of the definition of ‘‘Factory’’ contained in the Factories Act 
of 1948 to the Workmen’s Compensation Act, a Division Bench of the Calcutta 
High Court ruled in Khuda Buz v. Manager, Cale. Press? that s. 8 of the 
General Clauses Act would apply. With reference to an argument similar to 
. the one advanced in this case, Chief Justice Ohakravartti held as follows :-— 

“(T) In my opinion, this contention is plainly unsound. The Factories Act of 1984 
was repealed and re-enacted by the Act of 1548 and therefore by virtue of s. 8, General 
Clatises Act, references in the Workmen’s Compensation Act to the Act of 1984 must be 


construed as references to the Act of 1848. There is nothing from which a different. 


intention appears. Had the Workmen’s Compensation Act been amended after 1848, and” 
had the reference to the Act of 1964 yet remained, there would be reason for saying 
that it, was the Act of 1884 which was intended to be regarded, but there has been no 
amendment of the Workmen’s Compensation Act after the Factories Act of 1948, nor is 
there any other indication that the new Act is not to be read for the old, as required 
by s. 8, General Clauses Act. 

(8) As against these considerations, it was urged that the Factories Act of 1948 was 
not a repealing and amending Act, but was an Act to consolidate and amend the lew 
relating to labour in factories, as the preamble showed, and, consequently, s. 8, General 
Clauses .Act would not apply. That argument was founded on a misconception. 
Section 8,. General Clause Act, does not require that the later Act repealing and re-enact- 
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ing an earlier Act, should be a repealing and amending Act. All that it requires is that 
a Central Act should repeal and re-enact a former enactment.” 

I am in respectful agreement with this view. It seems to me that there is no 
doubt in the present case that the definition of ‘‘factory’’ contained in the 
Factories Act of 1948 must be read into the Maternity Benefit Act of 1930. 
The contentions raised by Mr. Phadke on behalf of the applicants fail and 
the convictions of the applicants must be upheld. The sentences of fine in the 
circumstances were proper. The application for revision fails and is dismissed. 


Application dismissed. 


GRIMINAL APPELLATE. 


Before Mr. Justice Datar and Mr. Justice Patel. 


STATE v. MEMON MOHMAD HUSAIN ISMATI.* 

Indian Evidence Act (I of 1872), Secs. 27, 24—Information received from person who is 
not accused when information given but becomes accused when such statement 
sought to be given in evidence—Whether statement admissible under s. 27—Person 
making statement before police officer showing that offence committed by him— 
Such person whether deemed to be in police custody within s. 27. 

The words “information received from a person accused of any offence” In s. 27 
„of the Indian Evidence Act, 1872, cannot be read to meen that he must be an accused 
when he gives the information but would include a person if he became subsequently 
an accused person, at the time when that statement is sought to be received in © 

, evidence against him. 

Deonandan Dusadh v. King-Emperor,’ Jalla v. Emperor,’ Queen-Empress v. Babu 
La? and Emperor v. Cunna,' referred to. 

Where a person goes to a police officer and makes a statement which shows that 
an offence bas been committed by him, he accuses himself and though he is formally 
not arrested, since he is not free to move wherever he likes after disclosure of the 
information to the police he must be deemed to be in custody of the police within 
s. 27 of the Indian Evidence Act, 1872. 

Sentokhi Beldar v. King Emperor’ and Legal Remembrancer v. Lalit Mohan Singh 
Roy,’ referred to. 


Tm prosecution case was that one Ahmed Ibrahim was the son of the eldest 
step-sister of Mohamad and Umar (accused Nos. 1 and 2), ie. accused Nos. 1 and 
2 were the maternal uncles of Ahmed. After the death of Ismail, the father 
of accused Nos. 1 and 2, Ahmed was looking after the management of the 
estate of Ismail, in which he or his mother had a share. There were some dis- 
putes between Ahmed and accused Nos. 1 and 2 with regard to this property. 
After separation Ahmed started a shop in the Sanghedia Bazar in Bhavnagar 
wherein in the opposite row the accused also had their shop. On September 
11, 1957, Ahmed went to the shop of the accused at about 7 p.m. and when he 
went there, he was asked by accused No. 1 to come to the shop in the night as 
there was some work. At about 10-30 or 11 p.m. at night Ahmed went to the 
shop of accused Nos. 1 and 2 and that was the last that was seen of Ahmed. 
Ahmed did not return to his home thereafter and his wife Hanifa sent their 
daughter Aysha to enquire at the house of the accused and she was told that 
he had not gone there. In the meanwhile a rumour started about the dis- 
appearance of Ahmed and some persons with whom he was associated enquired 


“Decided, October 30/381, 1958. Criminal 1 (1920) LL.R. 7 Pab. 411. 
No. 491 of 1958 (with Criminal 
0. 784 of 1958), against the order of con on 
and sentence passed by 8. M. Vidyarthi, Ad- 
ditional Sessions Judge, Bhavnagar, in Ses 
sions Caso No. 92 of 1887. 
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at the house of Ahmed and found both the accused along with members of 
their family at the house of Ahmed. They persnaded Hanifa to lodge a com- 
plaint with the police and as a result of that Hanifa, the associates of Ahmed 
and accused Nos. 1 and 2 went to the police station, ‘‘C’’ Division, Bhavnagar. 
At the ‘‘C”’ Division police station Sub-Inspector Jadeja took down the state- 
ments of Hanifa and of accused No. 1. He then took the party to the “A?” 


Division police station where the police officer one Unnadkat questioned ac-. 


cused No. 1. As a result of the information given by accused No. 1 and as a 
result of the discovery made by him, it was found that the dead body of Ahmed 
was buried in the Naveli belonging to the accused. A regular panchnama was 
drawn with regard to the discovery. On this discovery a formal arrest was 
made and a complaint filed by Unnadkat at the Police Station. Further in- 
vestigation was thereafter carried out, during the course of which on the same 
day accused No. 1 made a statement and pointed out the cap and the shoes 
belonging to Ahmed from under a cupboard in his own bed room. He also 
made a statement and made the discovery of a bag of salt concealed amongst 
the bags of grain in the back portion of the rows and at the bottom, the rele- 
vance of this bag of salt being that when the dead body was taken out of the 
pit in the Naveli, it was found that there was salt along with the body in the 
pit. Statements of important witnesses were recorded. Thereafter the 
accused were charge-sheeted before the Judicial First Class Magistrate, Bhav- 
nagar, for having committed the offence of murder punishable under s. 302 read 
with a, 24 of the Indian Penal Code or in the alternative for causing the evi- 
dence of the murder to disappear with the intention of screening the offender, 
an offence punishable under s. 201 read with s. 34 of the Indian Penal Code. 
The accused were committed for trial to the Court of Session. 

The Sessions Judge convicted accused Nos. 1 and 2 under s. 201 read with 
s. 34 and each of them was sentenced to undergo rigorous imprisonment for 7 
years. Both the accused were acquitted of the charge of the offence under 
s. 802 read with s. 34 of the Indian Penal Code. The accused appealed (Appeal 
No. 491 of 1958) against their conviction and sentence and the State appealed 
(Appeal No. 784 of 1958) against the acquittal of the accused under s. 802 read 
with s. 34, Indian Penal Code. 


E. B. Ghasvala, with Y. 8. Murudkar and R. M. Joshi, for the accused. 
-C. C. Vaidya, Assistant Government Pleader, for the State. 


Parau J. [His Lordship after setting out the facts of the case, proceeded.] 
Before dealing with the evidence, at this stage I might dispose of the contention 
with regard to the admissibility ‘of exh. 29 containing some admissions and of 
statements made by the accused and reproduced in the panchnama regarding 
the discovery of the body. So far as the question of exh. 29 is concerned, an 
objection to its admissibility was raised at the time when that document was put 
in and has been renewed in this Court at the time of arguments, though not’ 
very seriously. It would apear that the said statement would be admissible 
under s. 8 of the Evidence Act as showing the conduct of the accused subsequent 
to the death of the deceased in any event. It would also appear that it is not 
hit by the provisions of s. 25 at all in this case. In order that s. 25 should be 
operative to prevent an admission being received in evidence, it must amount. 
to a confession, for it is provided therein that no confession made to a police 
officer shall be proved as against a person accused of any offence. It has been 
observed in Pakala Narayana Swami v. The King-Emperor’ (p. 81) :— 

“,..a confession must either admit in terms the offence, or at any rate substantially 
all the facts which constitute the offence. An admission of a gravely incriminating fact, 
even a conclusively incriminating fact, is not of itself a confession,...” 

This being so the statements in exh. 29 not being confeasion, cannot be excluded 
by provisions of s. 25 of the Evidence Act. It would further appear that since 


1 (1939) L.R. 66 LA. 66. 
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this statement happens to have been made to the Police prior-to the commence- 
ment of the investigation in the case it could not possibly be hit by s. 162 of the 
Criminal Procedure Code: vide Sital Chandra v. Siate.2 We are, therefore, 
of the view that exh. 29 is admissible not being a confession. N 

With regard to the panchnama exh. 54, or what will be more appropriate to 
state the statements of accused reproduced in the panchnama or deposed to by 
witnesses which are sought to be proved, it is argued that these are not admis- 

gible under s. 27 of the Indian Evidence Act. The learned counsel argues that 
B. at, which says: 


.. when any fact is deposed to as discovered in consequence of information received 
PRO MESEDE PSE Sot E P on re kar es 
would show that the information must be given or a statement must be made by 
a person who at that time is accused of any offence and is in the custody of the 
police. If these two conditions are not satisfled then even if it satisfied the 
other conditions of the section it is not admissible. For the proposition that 
at the time of making the statement he must be an accused person the learned 
counsel has relied on Deonandan Dusadh v. King-Emperor3 and Jalla v. 
Emperor. In Deonandan Dusadh v. Emperor, it was held that a statement 
made by a person who was not accused of an offence at the time of making the 
statement, was not admissible under that section. In coming to this conclusion 
reliance was placed on the case of Queen-E'mpress v. Babu LaP which is a full 
bench case. The question referred to the full bench was whether or not s. 27 
was a qualification to both ss. 25 and 26 or only to s. 26. It appears there was 
some difference of opinion in the ‘cases decided in that Court; in one of the 
cases Mr. Justice Mahmood had held that s. 27 was merely a proviso or a quali- 
fication to s. 26 and had no bearing on s. 25; and which resulted in making 
every statement made to a police officer inadmissible in evidence even if it satis- 
fled the conditions laid down in s. 27. The other view was that it was a proviso 
to both ss. 25 and 26. The majority of the Judges constituting the full bench 
held that s. 27 was applicable as a proviso to both ss. 25 and 26. Mr. Justice 
Oldfield does not construe the section in this manner, nor does Mr. Justice 
Brodhurst. It would appear that the learned Judge states at p. 519, after 
giving an illustration of a person immediately after committing a murder going 
to the police station and giving himself up to the police officer and making a 
statement before that officer and his subordinates of all the facts and pointing 
out the body of the victim and giving up the weapon with which he had com- 
mitted the murder, that s. 27 would still be applicable to a case like that. The 
learned officiating Chief Justice held that s. 27 is applicable as a proviso to 
both ss. 25 and 26, and Mr. Justice Duthoit expressed a general opinion with- 
out expressing any opinion as to the construction of s. 27 itself. It is only 
Mr. Justice Mahmood who construed s. 27 in the manner suggested while deal- 
ing with the argument as to whether it is a qualification to s. 26 or to s. 25 as 
well. That case, therefore, cannot be regarded as an authority for the suggested 
construction. The Lahore case seems to construe the section in the same way. 
In s. 24 of the Evidence Act, words precisely similar to those used in s. 27 
are used; it refers to a confession made by an accused person and if the conten- 
tion that is now made is accepted it might introduce a great deal of injustice 
to persons accused of an offence, because all confessions made by a person before 
he became ‘an accused, wo uld be admissible even if they were obtained 
by inducement, threat or promise. Section 24 is considered in the case 
of Emperor v. Cunna.© Sir Lallubhai Shah at page 1261 says that that section 
will be applicable to a confession made by a person, who becomes subsequently 
accused of an offence. The other Judges in effect accept this, but they differed 
from the learned Chief Justice on the question of fact as to whether the con- 
fessions were made by inducement, threat or promise. The phrase has been 


2 [1956] AIR. Cal 82. 5 (1884) I.L.R. 6 AIL 509, F.B. 
3 (1928) I.L.R. 7 Pat. 411. 6 (1920) 33 Bom. L.R. 1247. 
4 [1981] ATR. Lab. 278. l 
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used in both sections and it must be interpreted in the same manner in both 
sections. No possible reason can be suggested why it should have a different 
meaning. We are, therefore, of opinion that the words information received 
from ‘‘a person accused of any offence” in s. 27 cannot be read to mean that 
hė must be an accused when he gives the information but would include a person 
if he became subsequently an accused person, at the time when that statement 
is sought to be received in evidence against him. ' 

Bo far as the further requirement of being in the custody of the police is 
concerned the words of the section are there. The object and reason of the rule, 
which excludes confessions and statements as inadmissible in evidence if they 
are made in the presence of or to police officers or where investigation is going 
on, is that there is likelihood of their having been obtained by unjustifiable 
means. The reason of the exception contained in s. 27 would appear to be that 


though they might have been improperly obtained, if a discovery of facta is 


made then there is great likelihood of the statements being true, and if this is 
so, it is diffloult to see the reason or the sense of the rule requiring that when 
that statement is made the person who makes that statement should and ought 
to be in custody before it could be received in evidence. If the reason of admit- 
ting this statement is what I have stated before, it would be much more likely 
to be true when made by a person who is not in custody as it would be without 
any pressure at all and being voluntary cannot offend any rules of moral justice. 
One way out of the difficulty of the words in the statute would be to disregard 
those words as being superfluous and not intended by the Legislature in the sense 


in which they appear and that is the justifiable procedure. Tho other way is` 


to read the words ‘even if’’ before the words ‘‘in the custody of police’? which 
is also permissible to give sensible meaning to the section. James Stephen, the 
draftsman of the Indian Evidence Act, in his Introduction to the Indian Evi- 
dence Act while discussing confessions at page 165 of the 1892 edition (which 
is a reprint of the 1872 edition) says :— 

. “Admissions in reference to crimes are usually called confessions. I may observe 
upon the provisions relating to. them that sections 25, 26, and 27 were transferred to the 
Evidence Act verbatim from the Code of Criminal Procedure, Act XXV of 1861.” 
Seion 150 of the Criminal Procedure Code, Act XXV. of 1901, reads 
as under :— - : 

. ehen any tab lg deposed to Bye police diaos “aw dicoverod by Kini iesenii 
of information received from a person accused of any offence, so much of such informa- 
Poe, VET Ore © a cont aT KOR ot gall Or ob -relais ee: 
to the fact discovered by it, may be received in evidence.” ` 
It appears in 1869 in Act VIII of 1869 this section was modified by the addition 
of the words ‘‘of in the ¢ustody of a police officer” after the words ‘‘a person 
accused of any offence’. If the intention was to reproduce the provisions con- 
tained in 8. 150 of the Criminal Procedure Code, 1861, it is apparent that the in- 
tention was'to make the statements admissible even if & person were in custody. 
It appears, therefore, that it would be the better way of reading the provisions 
of the section which course is permissible in order to make the meaning of the 
section sensible. See Maxwell on Statutes pp. 236, 287 (9th edn.). Tf that is the 
correct .view, then all these statements were made as a result of which facta 
mentioned ‘were discovered and would, therefore, be admissible in evidence. 


- Even assuming however that it will not be permissible to disregard the words 


of the section or read ‘‘even if’’ as suggested then, we are clearly of the view. 
that the case falls: within the authority of cases Santokki Beldar v. King 
Emperor’ and Legal Remembrancer v. Lalit Mohan Singh Roy®, with the 
conclusion of which we agree. The ratio of those cases is that where a person 
goes to a police officer and makes a statement which shows that an offence has 
been committed by, him, he accused himself and though he is formally not arrest- 


7 (1833) LL.B. 13 ;Pat. 241. 8 (1921) LL.R, 49 Cal. 167. ee 
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ed, since he is not free to move wherever he likes after disclosure of the informa- 
tion to the police he must be deemed to be in custody of the police. 
ee rest of the judgment is not material to this report]. 


B : Appeal by accused dismissed. 
: Appeal by State allowed. 


ESTATE DUTY REFERENCE.. 


Before Mr. Justice S. T. Desti and Mr. Justice K. T. Desai. 


KHATIZABAI MOHOMED IBRAHIM v. CONTROLLER OF 
ESTATE DUTY, BOMBAY.* 

Estate Duty Act (XXXIV of 1953), Secs. 5, 12, 10—Fimance Act, 1894 (57 & 58 Vict. 
Ch. 30), Secs. 1, 2(b)—Settlement of property where interest reserved by settlor for 
life and settlement not taking effect as will—Lesser pert of property Le. interest re- 
served could pass by application of general rule laid down tn s. 5—Whether whole of 
settled property to be deemed to pass—Applicability of s. 12— Property passing on 
the death,” definition of—Decisions of English Courts on analogous provisions of Eng- 
lish law how far to be adhered to—Rule of construction relating to provisions of enact- 
ments in peri materia. 


Section 12 of the Estate Duty Act, 1953, lays down the special rule that in case of 

` a settlement of any property with reservation to the settlor of any interest in such 

property for life, although lesa may pass by application of the general rule laid down 

in s. 5 of the Act (Le. only the interest which was reserved), the whole of such pro- 

perty of the settlor, the subject-matter of the settlement in which he has reserved 
interest for life, must be deemed to pess on the settlor’s death. 

The object of the Legislature in enacting s. 12 of the Act was that where an inte- 
rest, however small, is reserved by a settlor under any settlement not taking effect 
as a will for life or any other period determinable by reference to death, the whole 
of the property would be deemed to pass even though otherwise a lesser part thereof 
might pass, and that if he has reserved to himself the right by the exercise of any 
power to restore to himself or to reclaim the absolute interest in such property, the 
whole property would pass whether he has reserved any. aliquot share in the income 
of any other interest in the property or not. 


624 per cent. of the net income of the property and the remaining incomié was given 
in certain proportion to her daughter and her children for their tnathtenarice. Under 
this deed it was further provided that after the death of the settlòr the entire income 
of the property was to be paid in certain proportion to her daughter and her children 
from generation to generation. There was, in the deed, an ultimate provision for the 
benefit of the poor or for any other purpose recognised by the Mussalman law as á 
religious, pious or charitable purpose of a permanent character. After the death of 
‘the settlor, the Collector of Estate Duty included all the properties in the estate duty 
` assesament under s. 12 of the Estate Duty Act, 1953. On the question whether the 
` entire Wakf property or only 624 per cent. of the Wakf was chargeable to estate duty, 
it was contended that there was actual passing of the interest of the settlor on her 
death which was 624 per cent. of the income of the properties, and that, therefore, the 


‘ property that could be brought to estate duty under s. 5 of the Act could only be 


` 62) per cent. of the corpus and the fact that the case was wholly covered by the lan< 
’ guage and scope of s. 12 of the Act which expressly deals with such a settlemént and 
such reservation of interest, was of no consequence:— sk dae a 
Held, that n. 12 in termd applied to the settlement in the care and, therefor, the 
entire Wakf property was chargeable to estate duty. 


*Deolded, November 1 and 3, 1958- Estate Duty Reference No. -1 of 4058. - 
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Earl Cowley v. Inland Revenue Commissioners’, Christie v. The Lord Advocate’, 
Northcliefe, In re: Arnholz v. Hudson’, Duke of Norfolk, In re: Public Trustee v. In- 
land Revenue Commissioners’, Attorney-General v. Milne’, Sanderson v. Inland Reve- 


nue Comra!, Public Trustee v. I. R. Comrs.’, Attorney-General v. Earl Grey’ and Hey’s i 


Settlement Trusts, In re: Hey v. Nickell-Lean', referred to. 


To aeoitah @hothee E monety bas panied Go the death of a person within dhe. 


meaning of the Estate Duty Act, 1953, the comparison must be made between the per- 
sons beneficially interested the moment before the death and the persons so interested 
the moment after the death. 

Str S. E. Scott, Br. and Coutts and Co. v. Inland Revenue Commissioners”, referred 
to. 

The scheme of the Estate Duty Act, 1953, is substantially the mame as the scheme of 
the English Finance Act of 1834. 

On analogous provisions of the Indian law unaffected by the specialities of the 
English law and on fundamental concepts ard on broad general principles, decisions 
of Courts in England can be useful and of considerable guidance if utilised with dus 
care and caution. Danger, however, lies in phrases used aptly enough in a particular 
context and opinions weighty and useful in their own sphere and context being treated 
as expressing doctrines of universal application or adopting those principles as riders 
to the actual statutory language. Rigid adherence to decisions of Courts in England 
must be deprecated and particularly when they have some bearing on the English 
law of property with its highly technical and overrefined rules affecting reality 
which operated when the English enactment came into force. 


The rule of construction relating to provisions of enactments in part materia is one 


of great convenience and aid from outside may legitimately be derived when any 


doubtful point of interpretation of any provision has to be solved. But feference to f 


it simply on the ground of similarity has to be avoided. 
_ Tue facts appear fully in the judgment of 8. T. Desai J. 


- N. A. Palkhivala, with K. H. Bhabha, for the applicant. 
Q. N. Joshi, with E. J. Joshi, for the respondent. 


8. T. Desar J. This reference under the Estate Duty Act raises a question 
of ‘considerable importance and interest affecting the levy of estate duty on 
property which may be the subject of a wakf-al-ulad. The settlement, we have 
to consider, was created by Aishabai, a wealthy Memon lady who was a Hanifa 


Mohammedan. The facts are simple and we shall only give a broad outline of, “< 


the relevant facts supplementing it if occasion demands. The deed of wakf, 
which we shall presently examine, was made on March 81, 1951. It accords 
with the requirements of the statute on the subject. There is permanent dedi- 
cation of property for the benefit of the poor and other purposes recognized by 
the Musalman law as religious, pious or a charitable purpose of a permanent 


character. The ultimate benefit to the charity is postponed until the extinction - 


of the descendants of the Wakif. There is the usual provision relating to 
maintenance and support of the settlor during her life-time and for the main- 
tenance and support of her family consisting of her daughter and the children 
of that daughter from generation fo generation. Mutavalis were appointed, 
the settlor herself being one, and the property was conveyed and transferred to 
them. The property settled by. the Wakifnama consisted.of 12 immoveable 
properties of large value and a sum of Rs. 1 lac. It is the provisions for main- 
tenance contained im the deed that have given rise to the dispute between the 
Revenue and those who represent the estate of Aishabai. The settlor reserved 


for her maintenance during her lifetime 62% per cent. of the net income, 34 per ` 


cent. of the income was given to her daughter Khatirabai for her maintenance 


1 899] A.O. 198. 6 [1956] 1 All E.R. 14. 
2 A.O. 509. 7 |1958] 2 All B.R. 720. 
3 [1929] 1 Oh. 337. 8 [1898] 1 Q.B. 318. 

4 [1950] 1 Oh. 467. 8 Hoary Oh. 285. 

& [1914] A.O. 765, 10 [1987] A.O. 174. 
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and the remaining 348 per cent. was given for the maintenance of Khatizabai’s 
children, the share of each male child being double that of each female child. 
Clauses 5 and 6 of. the deed are material and relate to reservation and disposi- 
tions after the demise of the settlor: 

“5, From and after the demise of the Wakif, the Mutavalis shall out of the said 
624 per cent. of the net income hereinabove directed to be paid to the Wakif set apart 
9È per cent. and add the same to the said 34 per cent. of the Income hereinabove directed 
to be paid to the said Khatizabai and shall add the remaining 33} per cent. to the sald 
349 per cent... . to be distributed among the children of the said Khatizabai and their 
descendants so that after the death of the Waktif, 124 per cent of the nett income shall 
be paid to the said Khatizabal and the remaining 87$ per cent. of the nett income shall 
be distributed among the children and descendants of the said Khatizabal in the same 
Manner and to the same extent as hereinabove mentioned in clauses 4(b) and 4(c) here- 
of for the benefit of the said Khatizabai and her children and their descendants res- 
pectively. i j 

6. From and after the death of the survivor of them the Wakif and the said Khati- 

zabai, the whole of the nett income shall be deelt with and distributed amongst the 
children of the said Khatizabai and their descendants in the same manner and to the 
same extent and in accordance with the same proportion and method of distribution as 
hereinabove mentioned in clause 4(c) hereof.” 
Reference may briefly be made to the sum of Re. 1 lac settled by the deed. - The 
Mutavalis were directed to credit that sum of Rs. 1 lac to an account called 
‘‘Hixtraordinary heavy repair fund account’’ and invest the moneys so ere- 
dited in such security or securities as they may think fit. The Mutavalis would 
be at liberty to make use of and apply the moneys to the credit of the said 
account as may be required. 


Aishabai, the settlor, died on August 2, 1954. The Collector of Estate Duty 
included all the properties in the estate duty assessment under s. 12 of the 
Act. With regard to the sum of Rs. 1 lac also, he took the view that the sum 
was credited to an account as directed and the moneys had been invested in 
Government paper, but the income from the investment had been enjoyed by 
the deceased and her daughter and grand-children in the same proportion in 
which they enjoyed the income from the settled properties. Being of that view, 
he assessed that sum of Rs. 1 lac also to duty under s. 12 of the Act. The 
matter was carried in appeal to the Central Board of Revenue. THe conten- 
tions which are pressed before us were raised by the parties before the Board 
and we shall presently examine them. The Board rejected the appeal and the 
applicant has come before us on this reference. 

The question we are asked to determine is: 

“Whether in the facts and circumstances of the case, the entire Wakf property (in- 
cluding the sum of Rs. 1 lakh) or only 624 per cent of the Wakf is chargeable to estate 
duty?” 

On this question, numerous points arise for discussion. To state it without 
refinement, the principal and the crucial question is what property passed on 
the death of the settlor? The contention in the fore-front of the argument of 
Mr. Palkhivala, learned counsel for the applicant, has been that there was 
actual passing of the interest of Aishabai, the settlor, on her death. That inte 
rest being 62% per cent. of the income, the property that can be brought to 
death duty can only be 624 per cent. of the corpus and not the whole of it as 
held by the Board. Reliance has been placed on s. 5 of the Act and the main 
argument is that s. 12 on which the Revenue has taken ita stand—and which 
is one of the provisions relating to ‘‘property which is deemed to pass’’— 
been erroneously applied by the Board. The archstone of the contention is 
that the law on the subject laid down in ss. 1 and 2(b) of the English Finance 
Act, 1894, which deals with estate duty is the same as laid down in the relevant 
provisions of our Estate Duty Act and in support of the contention counsel has 
relied on certain decisions of Courts in England and particularly on the case 

L.B.—#4, 
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of Harl Cowley v. Inland Revenue Commissioners’. The contention of the 
Revenue is that the whole corpus passed on the demise of Aishabai. It is urged 
that the decision of Courts in England on the question are on sections which 
are not wholly similar and what is streased is that though a number of provi- 
gions of.the English enactment have been adopted in the Estate Duty Act, the 
scheme of the latter enactment is different. It will facilitate the appreciation 
of the rival contentions if we start with an examination of the scheme of our 
Act. Before turning to the decisions of Courts in England very strongly re- 
lied on by Mr. Palkhivala, it seems convenient and indeed necesaary to gather 
the meaning and effect of the relevant provisions of our Act read in their 
proper context and having regard to the scheme of the Act. The material lan- 
gusgo of the séctions has always in these matters to be borne in mind before 

e aid and guidance from observations made in the course of interpreta- 
tion of analogous provisions even though they are in pari materia. or this 
‘more hereafter. 


To turn to the scheme of the Act and the provisions with which we are main- 
ly concerned on this reference.- The estate duty is imposed by s. 5, whioh is 
the charging section and the relevant part of it is in the following terms: 

“5, (1) In the case of every person dying after the commencement of this Act, 

there shall, save as hereinafter expressly provided, be levied and paid upon “the prin- 
cipal value ascertained as hereinafter provided of all property, settled or not settled, 
including agricultural land situate in the States specified in the First Schedule to this 
fer ne cee ere ee ee 
fixed in accordance with section 35.” 
The sevtion applies to the case of every person dying after the Act came into 
operation. It speaks of the imposition of levy and payment of the same which 
is to be upon the principal value of property to be ascertained in accordance 
with certain other provisions of the Act. It embraces property settled as well 
as not settled and it touches property on the death of a person. The expression 
“property” is defined in s. 2(15) as including 

“any interest in-property, movable or immoveable, the proceeds of sale thereof and 
any money or investment for the time being representing the proceeds of sale and 
ele cludes any property converted. from one Species iito another by: May method;: i 
The expression ‘‘settled property’ is defined in s. 2(19) to mean: 

“Property which stands limited to, or in trust for, any persons, natural or juridical, 
by way of succession, whether the setilement took effect before or after the commence- 
ment of this Act;” 

The expression ‘‘Property passing on the death’’ has been defined in s. 2(16) 
which is as under: 

“Property passing on the death’ includes property passing either immediately, on 
the death or after any interval, etther certainly or contingently, and either originally or 
by way of substitutive limitation, and ‘on the death’ includes ‘at a period ascertainable 
only by reference to the death’;” 

It will be noticed that the word “passing”? has not been defined in the Act, 
and what is the meaning of the word ‘ ee ” ig perhaps the only point 
about which there is no controversy in erence. Learned counsel for 
the applicant and learned counsel for the Be Revenue are agreed that the mean- 
ing of the expression ‘passing’? in the Indian enactment is the same as has 
been given to that word in decisions of Courts in England. It is clear that the 
expression ‘‘passing’’ is not used in the Act in any technical sense. It has 
been held that the very general word ‘‘passes’’ is not a technical word but one 
capable of the widest possible meaning and has been used as language to be 
understood by ordinary people and not in a technical senso. Again-it has been 
said that the expression ‘‘passing on death’ which is not further defined is 
evidently used to denote some actual change in the title or possession of the 
property as a ele which takes place at the death, It has also been said that 
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changing of hands may convey the meaning ‘of passing of property. The oft 
quoted meaning of this expression is this: To ascertain whether a property 
had passed, the comparison must be made between the persons beneficially 
interested the moment before the death, and the persons so interested the mo- 
ment after the death. This definition given by Lord Russel in a House of 
Lords case has not been improved upon by any Judge, and with ee the 
identical expression in our enactment has the same meaning. 


The purpose and object of Parliament was to impose a levy on property pass- 
ing on death of a person, and Parliament being fully conscious of human in- 
genuity and devices that might be adopted to avoid the operation of the im- 
position has proceeded to lay down a catena of rules headed ‘‘property which 
is deemed to pass’’. This has been done in sections which immediately follow 
s. 5. It will suffice at this stage to state some of those sections (6 to 16) to 
gather an idea of the scheme of the Act and while doing so we shall set out ss. 9, 
10 and 12 on which certain arguments have been advanced before us: 

“6, - Property within disposing capactty.—Property which the deceased was at the 
time of his death competent to dispose of shall be deemed to pass on his death. 

°%. (1) Subject to the provisions of this section, property in which the deceased or 
any other person had a interest ceasing on the death of the deceased shall be deemed 
to pass on the deceased’s death to the extent to which a benefit accrues or arises by 
the cessor of such interest, including, in particular, a coparcenery interest in the joint 
family property of a Hindu family governed by the Mitakshara, Marumakkattayam or 
Altyasantana law. 

8. Gifts mortis causa.—Property taken as a gift made in contemplation of death shall 
be deemed to pass on the donor’s death. 

9. Gifts within a certain period before death—({1) Property taken under a dis- 
position made by the deceased purporting to operate as an immediate gift inter vivos 
whether by way of transfer, delivery, declaration of trust, settlament upon persons in 
succession, or otherwise, which shall not have been bona fide made two years or more 
before the death of the deceased shall be deemed to pass on the death:.,. s 

(2) The provisions of sub-section (1) shall not apply to gifts -made in consideration 
of marriage or which are proved to the satisfaction of the Controller to have been part 
of the’ normal expenditure of-the deceased, but -not exceeding- rupees five thousand in 
the aggregate. 

10. Gifte whenever made where donor not entirely excluded —Property taken under 
any gift, whenever made, shall be deemed to pass on the donor’s death to the extent that 
khona fide posession and enjoyment of it was not immediately assumed by the donee 
and thenceforward retained to the entire exclusion of the donor or of any benefit to 
him by contract or otherwise: 

12. Settlements with reservation—-(1) Property passing under any settlement made 
by the deceased by deed or any other instrument not taking effect as a will whereby an 
interest in such property for lfe or any ‘other period determinable by reference to 
death is reserved either expreasly or by implication to the settlor or whereby the settlor 
may have reserved to himself the right by the exercise of any power, to'restore to him- 
self or to Teclafm- the. absoltes interest" ti) tach property, shall Po deemed torre. on-the 
settlor’s death: 

Provided that the property shall not be deemed to pass on the settlor’s death by 
reason. only that -any such interest or right was so reserved if by means of the surrender 
of such interest or right the property is subsequently enjoyed to the entire exclusion 
of the settlor and of any benefit to him by contract or otherwise, for at least two years 
before his death. 

. Explanation—aA settlor reserving an interest in the settled property for the mah- 
tenance of himself and any of his relatives (as defined in section 27) shall be deemed 
to reserve an interest for himself within the meaning of this section. 

(2) Notwithstanding anything containd in sub-section (1) where property is settled 
by a-person on’one or more’other persons for their respective lives and- after their death, 
an the settlor for life and thereafter on other. persons and the settlor dies before his 
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interest in the property becomes an interest in possession, the property shall not be 
deemed to pass on the settlor’s death within the meaning of this section. 

13. Joint investments.—Where a person, having been absolutely entitled to any pro- 
perty or to the funds with which any property was purchased, has caused it to be trans- 
ferred to or vested in himself and any other person jointly, whether by disposttion or 
otherwise, etther by himself alone, or in concert, or by arrangement, with any other 
person so that the beneficial interest in some part of that property passes or ac- 
crues by survivorship on his death to the other person, the whole of that property shall 
be deamed to pass on the death.” 


Section 11 deals with limited interest disposed of within a certain period before 
death. Section 14 deals with policies kept up for a donee. Section 15 relates 
to annuity or other interest purchased or provided by the deceased. Section 
16 relates to annuity or other interest purchased or provided out of property 
derived from the deceased. Section 17 brings within the fleld of taxation pro- 
perty transferred to a controlled company. Although, the ss. 6 to 16 were headed 
‘property which is deemed to pass’’ and proceeded to embrace all types of pro- 
perty and interest in property, there was no expreas provision in the Act when 
enacted in 1953 that duty was leviable on property deemed to pass. A plain 
reading of s, 5 would have meant that the section only touched property which 
would ordinarily pass on the death of a person under the general law. In a 
taxing statute this was a serious lacuna and that was amended by the Finance 
Act of 1954 by adding subs. (3) tos. 8: 

“For the avoidance of doubt, it is hereby declared that references in this Act to 
property passing on the death of a person shall be construed. as including refarenoes to 
property deemed to pass on the death of such person.” 


We have examined the scheme of the English enactment and it will be con- 
venient here to dispose of the argument urged on behalf of the Revenue that 
the scheme of our Estate Duty Act is different from that of the English Finance 
Act of 1894. Section 5 of the Estate Duty Act is in part materia with s. 1 of 
the English statnte. Section 2 of that enactment deals with what property is 
deemed to pass and the initiel words are: ‘‘Property passing on the death of 
the: deceased shall be deemed to include the property following, that is to 
say...’’ Then follow a series of clauses the language of which has been sub- 
stantially adopted in similar provisions relating to ‘‘Property which is deemed 
to pass” enacted in ss. 6 to 16 of our Act. The reason for nape | s. 8(3) 
becomes manifest when it is noticed that in the English enactment the initial 
words of s: 2 clearly brought out the operation of the provisions relating to 
property deamed to pass. It is not necessary to go into a detailed comparison 
of all the relevant provisions of the enactments and it will suffice to observe 
that the scheme of the two enactments is substantially the same. Certain pro- 
visions of the two enactments particularly those to which reference has been 
made in the argument before us and with which we are here concerned are 
also substantially the same. They are in part materia. Section 9 of our Act 
corresponds to s. 38(2) (a) of the Customs and Inland Revenue Act of 1881. 
Certain provisions of the Customs and Inland Revenue Act, 1881, as amended 
by s. 11 of the Customs and Inland Revenue Act, 1889, were incorporated by 
reference in s. 2(1)(o) of the Finance Act of 1894. Section 10 of our enact- 
ment also has a corresponding provision in the English Act. Section 12 of 
our Act corresponds with s. 38(2) (c) of the Customs and Inland Revenue Act, 
1882, as amended by a. 11 of the Customs and Inland Revenue Act, 1889. Bec- 
tion 18 of our Act corresponds to certain provisions in the Customs and Inland 
Revenue Act mentioned above. The wording of the relevant sections in the 
English enactment has been freely, and in most cases bodily, adopted in the 
Estate Duty Act. On analogous provisions of the Indian law unaffected by 
the specialities of the English law and on fundamental concepts and on broad 
general principles, decisions of Courts in England, can, therefore, be useful and 
of considerable guidance if utilised with due care and caution. While we do 
not accede to thé argument of Mr. Joshi that the scheme of the two Acts is 
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different, we agree that the provisions of our Act must be understood in their 
background and setting, and in interpretating them regard must be had to the 
conditions, customs and religious beliefs of those affected by the provisions. 
In a branch of the law, rules of which are inspired by the broad general princi- 
plea of the Hnglish law on the subject and are so adopted as to bein pars 
materia, reference to the decisions under that law can be of great importance. 
Danger, however, lies in phrases used aptly enough, no doubt, in a particular 
context and opinions weighty and useful in their own sphere and context being 
treated as expressing doctrines of universal application or adopting those prin- 
ciples as riders to the actual statutory language. The rule of construction re- 
lating to provisions of enactments in pari materia is one of great convenience 
and aid from outside may legitimately be derived when any doubtful point of 
interpretation of any provision has to be solved. But reference to it simply 
on the ground of similarity has to be avoided. Rigid adherence to any of those 
decisions must be deprecated and particularly when they have some bearing on 
the English law of property with ita highly technical and overrefined rules 
affecting realty which operated when the English enactment came into force. 

It ia well settled that it is incumbent on the Revenue to establish that its 
claim comes within the very words used and the subject cannot be taxed unless 
there are words clear enough to impose taxation. The presumption is that the 
Parliament has granted precisely that tax to the Revenue which it has described 
and no more. The burden is upon the Revenue to bring the subject within a 
charge. This does not mean that there has to be any discrimination against the 
Revenue or deliberate weighing in favour of the subject. The observations of 
Rowlatt J. so often quoted in income-tax matters are appropriate to the sub- 
ject of death-duty and have been cited with approval by the House of Lords 
in England as equally applicable in Hstate Duty cases: 

“In a taxing Act one has to look merely at what is clearly said. There is no room 
for any intendment. There is no equity about a tax. There is no presumption as to 
a tax. Nothing is to be read in, nothing is to be implied. One can only look fairly at 
the language used.” 

Nor is there anything like an equitable construction of a statute. It has often 
been said, and this Court also has often said, that in a taxing statute, we have 
no governing principles to look at. We have simply to go on the Act itself 
and see whether the levy claimed under it is that which Parliament has enact- 
ed. It is not for us to approach the case with considerations of what is fair 
and what is equitable or permissible. Of course, the Court will not readily 
accept that any glaring injustice could have been intended by the law-maker. 
One safe guide is to see what is the meaning of the words used in the statute 
when they are plain and unambiguous and do not lead to ambignity or re- 
pugnance. The safest and infallible guide to the interpretation of any legis- 
lation is to gather all that the Legislature itself has thought necessary to say 
about the matter or subject. 

- It is in the light of these observations that we shall in the first instance pro- 
ceed to read the vital clauses of the statute relevant to our enquiry and see if 
‘we can ascertain the intention of the law-maker in enacting as. 5 and 12 un- 
influenced by any extrinsic evidence. Now, we have already set out s. 3(3) 
and gs. 5 and 12 of the Act and it is evident that for the purpose of the pre- 
sent reference, they must be read together. It will be convenient to write out 
the material part of s. 6 with the rule of interpretation enacted in sub-s. (3) of 
s. 8 and then consider it with s. 12. ` In that way, the material part of s. 5 
would read as under: 

“In the case of every person dying after the commencement of this Act, there shall 
...be levied and paid upon the printipal value ascertained...of all property, settled or 
not settled...which passes on the death of such person—including property deamed to 
pasa on the déath of that person—a duty called ‘estate duty’ at the rates fixed in accord- - 
ance with section 35.” i 
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Sections 5 to 17 are in Part II of the Act and that Part is headed ‘‘Imposition 
of Estate Duty.’ The heading of s. 5 is ‘‘extent of charge’’ and the heading 
of sa. 6 to 16 is ‘‘property which is deemed to pass.’ One thing is clear from 
the incorporation of sub-s. (3) of s. 3 by the amendment, made in 1954 that any 
of the provisions relating to property which is deemed to pass have to be 
read along with s. 5, and not in any manner divorced from s. 6 or in water- 
tight compartments. Bo read, s. 12, to our mind, is plain legislation. There 
is no ambiguity about it; there is no repugnance about it and there is no ex- 
preasion in it which can be said to cause any difficulty of interpretation, or 
any doubt about the intention of the law-maker. Read in the context of s. 5, 
the only meaning that can be given to the part of it relevant for the purpose 
of this reference seems to us to be this: In case of any settlement made by the 
deceased: by a non-testamentary instrument in respect of any property if the 
settlor has reserved any interest in such property for life, his absolute interest 
in such property would be deemed to pass on his death. It is clear that the 
Legislature has in enacting this section ruled that where in case of settlement 
of any property made by the settlor he has reserved to himself any interest 
in such property for life, not merely the interest so reserved, but the whole of 
such property in which that interest was reserved shall be deemed to pass on 
his death. We put this to learned counsel for the applicant and the answer 
was that the language of the corresponding provisions in the English enact- 
ment is in pars materia and the general proposition which he has advanced for 
our acceptance is equally applicable to the provisions of s. 12. It is said that 
if that general proposition is right, then s. 12 would not govern this case. We 
shall presently examine that general proposition which is to the effect that if 
a case falls directly under s. 5 and there is actual passing there is no scope for 
applying any of the ‘deeming’ provisions. In the absence of any overriding 
principle or compelling authority the conclusion would be irresistable that the 
Legislature has laid down in s. 12 the special rule that in case of a settlement 
of any property with reservation although leas may pass- by application of the 
general rule laid down in s. 5 (only interest which was reserved) the whole 
of such property of the settlor the subject-matter of the settlement in’ which 
he has reserved any interest for life, shall none the leas be deemed to pass... The 
language of the section and the plain, fair and literal meaning of it does. not 
present any doubt or difficulty. We have, therefore, to see if there is any 
overriding principle which requires that we should depart from the cardinal 
rule of interpretation according to which the grammatical and ordinary sense 
of the words is to be adhered to unless that would lead to some absurdity or 
some repugnance or some inconsistency with the rest of the enactment. 

The principal contention pressed before ua by Mr. Palkhivala, learned 
counsel for the applicant, is that distinction has to be drawn between ‘‘actual 
passing’’ of property or any interest in such property and ‘‘deemed passing 
of property’’. In the former case, it is said, s. 5 must be applied to the ex- 
clusion of any of the provisions relating to all property which is deemed to ` 
pass under any of the ss. 6 to 16; and this must be so even if the case falls 
wholly within the ambit of any such provision contained in any of those sec. 
tions. If-the property or any part of the property passes on death, it.is not 
permissible to refer to any of those sections—no matter what they Bay—be- 
cause they speak only of what is deemed to have passed. The argument is that 
in the Act there are two categories of rules: the provisions in s. 5; the. 
other the provisions of as. 6 to 16; and the two categories, it is emphasised, are’ 
mutually exclusive. It has been urged that where under a settlement like the 
one before us, a specifie percentage of incdme—an aliquot. share of the income 
—of the property is reserved to the settlor under a settlement made by him, 
what can be brought to charge is not the-absolute interest which the settlor. 
had in that property but only a proportionate.part of the corpus... Here, tthe- 
specific percentage of the income-reserved was 1624 -per-cent. and, therefore, 
624 per cent. of the property can be brought to charge under s. 5.-- The fact 
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‘that the case is wholly covered by the language and scope of s, 12 which ex- 
preasly deals with such a settlement and such reservation of interest, it is said, 
is of no consequence, 

The whole argument has rested on the decision of the House of Lords in 
Earl Cowlsy’s case on which counsel has heavily leaned and we shall now turn 
to examine the facts of that case and state the ratio dectdends of it. In that 
ease, father and son, tenant for life and tenant in tail respectively, executed 
a disentailing deed by which they granted the estate to a trustee to hold freed 
from the estate tail to such uses as. they should jointly appoint. In exerciss 
of that power father and son mortgaged the estate in fee simple to a company 
to secure a loan part of which was advanced for the benefit of the father and 
part for the benefit of the son. With part of the loan prior incumbrances 
on the father’s life estate were paid off, and the company took an assignment 
of the debts and all the assignor’s rights and powers of recovery as further 
security for the loan. Father and son then executed a deed of resettlement by 
which the estates were charged with an annuity to the son payable during the 
fathor’s life and subject thereto were declared to be held in trust for the father 
for life and after his death for the son for life with remainders over. Upon 
the father’s death in 1895, the Crown claimed from the son under the Finance 
Act, 1894, estate duty upon the gross value of the estates without allowing 
any deduction in respect either of the mortgage to the company or of the an- 
nuity which ceased with the father’s life. tt was held that the settlement 
which passed to the son on the father’s death was not the entire estate but only 
the equity of redemption and the estate duty was, therefore, payable only on 
the equity of redemption. The ratio decidendi of that case evidently is that 
in case of a deed of settlement of the nature which was under consideration, if 
there were prior encumbrances and an annuity reserved what would pass on 
the death of the annuitant cannot be the whole estate but only the equity of 
redemption. In the course of his speech in that case Lord Macnaghten, how- 
ever, made certain observations which dicta have been considered thereafter 
in a number of cases. Since so much reliance has been placed on the dicta of 
Lord Macnaghten in that case, we shall first turn to the observations made by 
that eminent Law Lord at pp. 212-218 of the report: 
< 4, But s. 2 does not apply to an interest in property which passes on the death of 
the deceased. That is already dealt with in the earlier section. For property in the 
lifetime of the deceased subject to a charge or interest which ceased on the death must 
of course pass free from that charge or interest. And, so passing, it must- of course 
be valued accordingly. That is s. 1. You do not want s. 2 for that. You cannot re- 
sort to #2. For that would be giving the duty twice over. The Crown cannot have 
tt both ways. Double duty is forbidden by the Act.” 

Lord Davey agreed in that case with the views expressed by Lord Macnagh- 
ten as to the construction of the Act. Lord Chancellor Lord Halsbury ob- 
served at p. 207: ; 
“T see no ground for dealing with s. 2, since, for the reasons I have given, I think 
it is s. 1 to which you must look to see what property real or personal, settled or not 
settled, passed upon the death of the second to the third Earl; but if I were compelled 
to give a construction to s. 2 sub~s. 1(b), I should come to the same conclusion in respect 
of the liability to duty, since I think the benefit accruing or arising to the third Earl 
‘was only to the extent of the value of the equity of redemption. But, as I have said, 
the question must be determined on s. 1 alone.” 
It will be seen that the Lord Chancellor did not expreas any view as to the 
dicta of Lord Macnaghten and confined his opinion strictly to the question 
whether the duty could be imposed on-the whole estate or only on the equity 
of redemption: -Lord Morris also-in his speech confined his opinion to the 
estion -of equity of redemption passing on the death of the father. Lord 
Shand also in that case confined his opinion to the same point. It is the dicta 
of Lord Macnaghten that: have. been; relied upon by Mr. Palkhivala. Now, the 
history of those dicta of Lord Macnaghten is very interesting and requires to 
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be noted. But before we do so, it will be convenient if we refe: 
cases to which our attention was drawn by learned counsel on 

Section 1 and subs. 1(b) of s. 2 of the Bnglish enactment al 
consideration in Christies v. The Lord Advocate*. In Earl Cor 
the sections under consideration were s. 1 and subs. 1(b) of s 
of the Report, Lord Russel of Killowen referred to the dicta 
naghten in Cowley’s case and observed that the property which 
death in that case fell within the ambit of s. 1 of the Act. Tt 
also cited for the purpose of showing that a percentage of incom 
the subject-matter of the settlement, can be reserved by a settlc 
necessary that he should reserve to hi any specific parcel o 
the subject-matter of the trust-deed, to invite the operation of 

Northcliffe In re: Arnhole v. Hudson® was another decision | 
That case was also cited for the purpose of showing that a spe 
of ineame as residuary may be reserved by a settlor in the su 
the trust and it was not necessary that any specific parcel o 
should be reserved. i 
. Another case to which our attention was drawn by Mr. Palkh 
of Norfolk, In re: Publio Trustee v. Inland Revenue Commission 
of that case were somewhat peculiar. One continuing annuity w 
or more persons in succession and charged on that property o 
the annuitant. The dicta of Lord Macnaghten were considere 
by the Court of Appeal. It was held that an annuity charged 
not, nor is it equivalent to an interest in proportion of the cap: 
perty charged sufficient to produce its yearly amount on the 
annuitant and the Crown is not entitled to charge duty under 
of capital ascertained by means of calculations on the lines pre 
sub-s. (7). Our attention has been drawn by counsel to obse 
augment of the learned Lord Justices and particularly of Je 

those observations do not carry the matter any further. We 
point out what Dymond in his treatise on Death Duties has to 
application of the dicta of Lord Macnaghten to cases of joint co) 
ties and other provisions where property is deemed to pass. 

Before reverting to Cowley’s case, we may refer to certain ob 
QGreen’s work on Death Duties at p. 127 which were relied on 

“If the property actually passes on the settlor’s death, duty is pa 

and s. 38(2)(c) is not in point. Thus in Inland Revenue v. Angus’s Tru 
sottled property on trust during his life to pay an annuity to his wife 
income to himself; and after his death, in the events that happened, t 
income to the wife for life Te ans held: that soe whole of setilad 
under s, L” 
There is nothing in these observations of dri which support 
of Mr. Palkhivala. It is true that the dicta of Lord Macnaght 
ed in England in some cases where question arose of the app. 
and sub-s. 1(b) of s. 2. But the application of the dichotomy 
naghten has not been carried further than that. 

There are observations of Lord Dunedin in Attorney-Gen 
which are very instructive on the question betore us and we mt 
in extenso (pp. 174-775) : 

N hadtingcpactiin Al Pia! E E E EA 
The duty which it is the object of the Act to levy is imposed on prope: 
sonal, settled or not settled, which ‘passes’ on the death of any persor 
commencement of the Act. Now, although the word ‘passes’ is what I 
tral or vague word, it is so naturally associated with the idea of ‘from’ 
the death’ ao. directs: attention te the death of a person who. Jeeves pror 
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that had that section stood alone it is reasonably clear that much property would have 
escaped which the framers of the Act wished to tax. Accordingly we have s. 2. That 
section was authoritatively discussed in your Lordships’ House in the case of Karl Cowley. 
Whether Lord Macnaghten was strictly correct or not in saying that the two sections 
were mutually exclusive seems to me to matter little. At any rate—and that is all that 
is material—s. 2 sweeps into the net various things which s. 1 would have falled to 
secure, or as Lord Watson put it in the case of Attorney-General v. Beech," ‘it extends 
it to all cases where a survivor of the deceased takes a succession, or F should say 
rather, derives a benefit by reason of the death of the deceased dependent upon and 
emerging upon the death of the deceased.’ 

How does s. 2 do this? It does not do it by being conceived in the words of a 
taxing section imposing the duty on certain specified kinds of property. It does it by 
saying that property passing on the death of the deceased—whith is already taxed by 
virtue of s. 1—shall be deemed to include the property following, that is to say—and 
then follow the various sub-sections. 

Te asems to Side hak: Tint ta: as fradh as to-aay that tha: worde; ropert pasing on 
the death’, in the Ist section, are to be read as if the words, ‘including the property 
following, that is to say—(and then all the sub-sections)—had been there inserted. In 
other words, I do not think that any one can criticize Lord Macnaghten because in 
Cowley’s case he talks of property being ‘deemed to pass, although that expression is 
not actually used. The net result is that the expression, ‘property which passes’, in 
the ist section, must include property which is deemed to pass by virtue of the 2nd 
gection—for s. 1 is the only taxing section.” 

We have already made some observations on s. 3(3) of our Act and the effect 
of that section. We have also pointed that s. 5 is to be read as if as. 6 to 16 
had been inserted in it. The observations of Lord Dunedin, though extremely 
guarded, are pertinent to the question before us and this much is clear that 
Lord Dunedin for himself was not prepared to subscribe to the view that as. 1 
and 2 of the English enactment were mutually exclusive. 
- In a number of other cases observations were made about the dicta of Lord 
Macnaghten, but it is not necessary to burden this judgment with all those 
observations. We shall refer to only some of those observations. 

In the case of Sanderson v. Inland Revenus Comrs.,® Lord Radcliffe struck 
a discordant note and found himself unable to agree *with the dicta of Lord 

ghten. He also quoted there certain observations of Lord Haldane in 

another case to the following effect: 

“The principle is contained in s. 1. Section 2 combines definitions of such property 
with the extension of the application of the principle laid down in s. 1 to certain cases 
which are not in reality cases of changing hands on desth at all...” 

He also quoted an observation of Lord Haldane L.C., in Attorney-General v. 
Milne. The observation of Lord Haldane was: 

“Section 2 is thus not a definition section but an independent section operating 
outside the fleld of s. 1.” 

Lord Radcliffe wound up his observations on the dicta of Lord Macnaghten 
by observing: 

“I think that we may safely resign these passages to the lst of the many minor 
mysteries of the law.” 

The passages referred to ‘by Lord Radcliffe are the passages which we have 
quoted. But the suggestion is that the observations made in those passages 
were not in harmony with the dicta of Lord Macnaghten and those dicta may 
desirably be forgotten. 

`The question cropped up once again in a very recent ease before the Court 
of appeal in Public Trustees v..Inland Revenue Commissioner.’ That also we 
may point out was a case not under cl. (1) (a) of s. 2 or el. (1) (0) or el. (1) (d) 
of 3, 2 but el. (1) (b) of s, 2. Lord Evershed M.R. it seems was considerably 
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impressed with the arguments which went counter to the dicta of Lord Mac- 
naghten. He observes at p. 722 of the report: 

“It cantiot, I think, be disputed that the argument of counsel for the trustee has 

formidable and attractive points in its support.” 
The argument put forward.on behalf of the trustees was characterised by the 
Master of the Rolls as a forceful contention. He also referred to the opinion 
expressed by Lord’ Radcliffe in the case to which we have already referred, 
but ultimately agreed with the view of Jenkins L.J. in Duke of Norfolk In re: 
that it was not open to the Court to depart from the construction placed on 
s. 1 and s. 2 over fifty years ago by the House of Lords in Earl Cowley’s case. 
The Master of the Rolls has also observed in this most recent case that on 
well recognised principles, it would not be right for the Court of Appeal to 
treat the matter as thrown open by Lord Radcliffe’s observation since Lord 
Macnaghten's speech had been hallowed by those who practised in this branch 
of the law. He also added that the Court of Appeal was bound by the view 
expressed in the speech of Lord Macnaghten. 

No go back to Cowley’s case. Dymond in the-12th edn. of his well-known 
treatise’ observes at p. 58: 

“Usually, property of which the deceased was competent to dispose actually passed 
on his death within the meaning of s. 1 of the Finance Act, 1804, and tt has been laid 
down by the House of Lords that in such cases Estate Duty is payable under s, 1 and not 
under s, 2(1)(a) of the Act, the latter subsection only applying to property of which the 
deceased was competent to dispose but which does not actually pass on his death...This 
is not of much practical importance, since the-charge for duty under s. 1 and s. 2(1)(a) 
a a aa 
the Finance Act, 189%.. 

At p. 53 there are some pertinent observations made by Dymond. After referr- 
ing ig the principle in Cowley’s case, he states: 

..The principle has been applied...to cases of continuing annuities, where the 
isbn io eat a o A Wale hae GV oan dm pee de a 
under s. 2(1)(b) of the property on which it was charged...it is not altogether clear how 
far the repercussions of this principle extend.” 

Dymond observes at p. 94: 

_ “Except where annuities subsisted during the life of a deceased life-tenant, the dis 
thiction between s. 1 and s. 2(1)(b) is rarely of practical importance, for the combined 
effect of s. 2(1)(b) and s. 7(7) of the Act is that the property or ‘slice’ of property, to 
which the ceasing interest extended, is not’ only. deemed to pass but is taxed on the 
same basig-as tf tt actually passed.” 

It is to be noted that the practical importance of the distinction drawn between 
s. 1 and‘s.-2(1)(6) ig regarded in England ad of little practical importance. 
As is now treated as of theoretical rather than practical importance. Again at 

200 Oo observes “in examining: the distinction between a. 1 and 
a. 

JE ig not anitrėly cloar how far the geile goat, but tt dove not apply io a, 
life interest in an aliquot share of income.. 

There is a case to which we-have so Tar not made any reference and that 
is the case of Attorney-General v. Earl Grey®. Mr. Palkhivala himself drew 
opr attention to this case and observed that presumably the Department would 
strongly rely on-the same. In that’ case s. ees (c) of the Customs and In-* 
land Revenue Act, 1881, as amended by sg. 11 of.the Customs and Inland Reve- 
nue Act, 1889 (and which corresponds to s. 12 of our. Act) came up for consi- 
deration and at p. 825 of the Report Channel J. said that any reservation of 
interest however small was sufficient to bring the property within the ambit of 
Sr :38(2) (o) provided the. interest issued out of that property. Much has been 
said.about.Grey’s case in some later decisions in ee but it is not neces- 
sary for us to go in any detail over the matter. E 
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At p. 185 Dymond refers to the case of Hey’s Settlement Trusts, In re: Hey 
y. Nickell-Lean®. In that case the deceased on his marriage.settled property 
on trust to pay the income to his wife for life and on her death for himself 
for life with an ultimate trust for his children and it was provided that the 
income paid to the wife was to be used for household expenses and manage- 
ment. The marriage lasted fifty-seven years and the whole income was in fact 
applied by the wife for her personal purposes. The Court of Appeal confirmed 
the decision of the Court of first instance and held that on the facts the husband 
had reserved an interest for his life and Estate Duty was payable under 
s. 2(1)(c) of the Finance Act, 1894. We have already mentioned that 
B. Te) incorporates in s. 2 inter alia the provisions of s. 88(1)(c) of the 
earlier Customs and Inland Revenue Act and substantially corresponds to our 
g. 12. 

There is considerable force in the argument tersely and ably pressed for our 
acceptance by Mr. Joshi, learned counsel for the Revenue, that there is no 
warrant for introducing in the relevant provisions of our Act—particularly in 
view of s. 8(3)—the concept of mutually exclusive categories as stated in the 
dicta in Earl Cowley’s case and that on a proper construction of ss. 5 and 12 
read together that which is notional passing of property must be treated for 
all purposes as actual passing of property on death of the settlor. We agree 
with counsel that the correct approach to the whole matter should be to ‘‘look 
at the Deed of Waqf; look at the disposition; and see under what section the 
vase falls.” 

Even the obiter dicta of such an eminent Judge and legal luminary as Lord 
Macnaghten are entitled to very great respect. In this Court we have read the 
speeches of Lord Macnaghten with very great respect for the exposition of 
jurisprudential concepts by that great Judge. But in the case before us we 
must read his dicta in Lord Cowley’s case in the light of all that has been said 
about them in subsequent years and without in any manner digressing from the 
language of our enactment. 

Now, the ratio decidendi of Cowley’s case is that in case of a settlement made 
by a tenant for life and a tenant in tail of property on which prior incumbran- 
ces exist what passes on the death of the tenant for.life is not the entire estate 
but only the equity of redemption and estate duty is payable only on the equity 
of redemption under s.`1 of thé Finance Act, 1894. The celebrated dichotomy 
between s. 1 and s. 2(1), it is true, is ‘enshrined’ in the speech of Lord Mac- 
naghten. But the dicta should be confined to a case under s. 1 and s. 2(1) (6), 
of .the English enactment. They were certainly not made in considering or 
in the context of the other sub-clauses in s. 2. But that is how Mr. Palkhi- 
vala wants us to read the English decisions. It has been observed that there 
are formidable considerations which support the other view that s. 1 and 
g. 2(1)(6) are not mutually exclusive. In the case reported in Public Trustee 
v. I. E. Comrs., Lord Evershed speaks of the well-recognised principle of finality 
for feeling compelled to reach the conclusion that the applicability of the dicta 
should not be disturbed. The conċept is akin to the doctrine of stare decisis. ! 

In this state of the law on the point in England we do not think we would 
be justified in constraining ourselves to adhere to the binary classification of 
Lord Macnaghten. It seems impérmissible to us to accept that dicta as appli- 
cable: to. all cases of property deemed -to pase. In any case there is po -warrant 
for -extending that dichotom} even assuming. it is'to be introduced in inter- 
preting the Finance Act—in our opinion, respectfully, that should not be 
bag e~sto ,cases of settlements with reservations which evideritly ‘fall under, 

of the Act. It is not for us’to express any ‘opinion on what is in England 

A debatable matter, nor is-it necessary for us to: prefer. oné view or the other 
p the-celebrated- dicta of Lord: Macnaghten on the one hand and on. 
»other -hand: the contrary view expressed by Lord Radcliffe—to some lawyers 
in. . England. that. view may perhaps seem somewhat radical—when he observed’ 
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that the time-honoured dicta must be resigned ‘‘to the list of many minor myste- 
ries of the law’. The observations òf Lord Dunedin, which we have quoted 
in extenso, seem to us to be a gurer foundation for cases which fall for deter- 
mination under s. 12 of our enactment. Section 12, as we read it with the 
Explanation to it, sweeps wholly into the net of s. 5 property the subject-matter 
of settlements with reservation there indicated and particularly waqfs of the 
nature before us. 

There is another and an important aspect of the same matter. The argument 
of Mr. Palkhivala, when analysed comes to this:—(1) The provisions of the 
two Acta are in pars materia: It is now accepted law in England that s. 1 and 
s. 2(1)(b) are mutually exclusive; (2) Section 2(1)(b) is a provision relat- 
ing to prope to be deemed to pass on death; (3) the other provisions of 
gB. 2(1) (a), 2(1) (0) and 2 (1)(d) are also provisions relating to property to be 
deemed to pass on death. Therefore, the moment it is shown that in a given 
case there is actual passing, of the property, none of the provisions relating to 
property to be deemed to pass can have any application. They must be ex- 
cluded from consideration because ss. 1 and 2(1)(b) are mutually exclusive. 
There can be many answers to this syllogism of which the premises themselves 
are highly debatable. We shall only mention one or two answers since we are 
only concerned with the interpretation of s. 12 of our Act read with s. 5 of it. 
Firstly, no such analogy is really permissible in interpretation of statutes. 
Secondly, the argument assumes many points. Section 12 speaks of property 
to be deemed to pass and it is of vital importance to note what is it that 
is to be deemed to pass. The expression ‘‘deemed’’ is used a great deal in 
many modern statutes and for many purposes. It is at times used to give a 
special glossary or paraphrase to an expression or an artificial construction to 
a word or a phrase. It is at times used to introduce artificial conceptions which 
are intended to go beyond settled 1 principles. It is at times used to re- 
move uncertainty or leave no scope for doubts and debates which may involve 
refined and ingenious points. At times it is used to give extended or restricted 
operation to a rule which cannot be given to it if it be read as enacted. This 
last is of considérable importance when the Legislature lays down a rule the 
extent and operation of which according to ordinary canons of construction 
would be confined—we shall take an illustration close to the case before us— 
to property or interest in prope of a particular nature or type or class 
and the intention is that the rule should have wider extent and embrace more 
than what it states. In such a case the Legislature may well lay down and add 
that more than what is stated in the rule shall be deemed to be included in 
the meaning and concept of the words or phrase used in the rule. In such a 
case the language of the rule notwithstanding the operation and extent of it 
is widened by the ‘deeming’ provision. This is precisely what the Legislature 
has done by enacting s. 12 and the ambit of s. 5, the charging section, has been 
expressly extended s. 8(3) to include what is stated in s. 12. We may 
quote the following observations of the Supreme Court, although they are made 
in a different context in The State of Bombay v. Pandurang Vinayak Chaphal- 
kap g 

..When a statute enacts that something shall be deemed to have been done, which 
bidet ee Geel pug Gal doc Ge Coat PE et E A 
purposes and between what persons the statutory fiction is to be resorted to and full 
effect must be given to the statutory fiction and it should be carried to its logical 
conclusion” (p. 778). 

Their Lordships of the Supreme Court went on to quote a passage from a 
judgment of Lord Asquith which has already become loous classious. It is not 
necessary in the present context to reproduce that passage. 

There is no overriding principle to be spelt out from the decisions of Courta 
in England under the analogous legislation, and s. 12 of the Estate Duty Act 
read with section 5 must lead to the inescapable conclusion that the statutory 
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fiction laid down in it must be resorted to‘and full effect must be given to the 
language employed. The language does not point to any binary classification. 
There is no reason why we should deliberately impose upon ourselves any 
construction of the nature pressed for our acceptance by Mr. Palkhivala. 
In the course of the arguments before us we put it to Mr. Palkhivala that if 
his contention were accepted no case of a settlement of the nature before us 
would invite the operation of s. 12 however large or however small the interest 
reserved for life by the settlor may be and the answer was that such would be 
the position wherever there was any actual passing of interest howsoever slight 
it may be. We do not think that the contention is sound. Nor do we think 
that the decisions so strongly relied on point to any such broad general princi- 
ple applicable to all the provisions of our Act enacted in ss. 6 to 16 and in 
particular s. 12. The intention of the law-maker has been expressed in 
language of sufficient clarity and precision and effect must be given to it. 
There is neither principle nor authority for departing from the fundamental 
rule of interpretation and we see no reason for doing so and launching into a 
sea of difficulties not easy to fathom. The sure conclusion seems to us to be 
that s. 12 wholly governs the case before us. 


Another contention urged before us by learned counsel for the applicant 
was that s. 10 and not s. 12 should apply to the settlement before us. The 
argument here was rather feeble and somewhat involved. It was said that 
8. 9 in dealing with gifts includes any category of gifts inter vivos, actual 
gifts as well as those made through the instrumentality of trusts and settle- 
ments. Now, s. 9 cannot possibly be relied upon as foundation for any argu- 
ment of the nature before us. That section clubs under one heading gifts and 
settlements which are not made bona fide and settlements which are made two 
years or more before the death of the deceased. Section 10, which we have 
already set out in the earlier part of our judgment, deals with gifts whenever 
made where the donor is not entirely excluded. It is true that to an extent 
ss. 10 and 12 may be overlapping. But in the case before us, as we shall 
presently point out, reference to s. 10 is impermissible. The argument has 

proceeded in this way: In s. 9 declarations of trusts and settlement upon 
persons in succession are dealt with under the head of gifts inter vivos. There- 
fore, in s. 10 gifts must be read in the same manner that is as including 
settlements and therefore, s. 10 must be read as applicable both to gifts and 
settlements with reservation. 

The next step of this chain of argument is that since s. 10 must be read as 
dealing with settlements and since 8. 12 also deals with settlements, ss. 10 and 12 
apply to all cases of settlements and on those premises the ultimate argument 
is that the general principle of lighter burden should be applied to the pre- 
sent case. In England the view has been expressed that when on the same 
facts a case falls under two provisions, the option lies with the Crown to ex- 
clude benefit under the provisions imposing lighter duty and proceed under 
the provision which imposes a larger levy. Mr. Palkhivala has, however, 
relied on the principle favoured in decisions under the Indian Income-tax Act 
where it has been laid down that where on the same facts an assessee is liable 
to be taxed under two separate provisions, tax to be imposed upon him should 
be under the provisions which impose a lighter tax. In the case before us it 
is not necessary for us to express any opinion on this question in the context 
of eatate duty since the view we take is that the whole argument is untenable. 
The argument wholly ignores the position that we are dealing in this case with 
a wakf-cl-ulad and it is impossible to see how a wakf-al-ulad can be called a 
gift. It is true that under Mussalman law there can be a gift through the 
medium of a trust and the same conditions are necessary for the validity of 
such a gift as those for a gift to the donee direct with this difference that the 
gift should be accepted by the trustees and the possession also should be deli- 
vered to the trustees. Life interest and vested remainders are unknown to 
Muslim law, but life interest can be construed as an interest in the usufruct. 
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Successive life interests, however, may be created both under the Sunni and the 
Shia law in favour of even unborn persons by means of a wakf. Wakfs are 
a speciality of Muslim law. ‘There is no element of gift in a wakf. The pri- 
mary concept is that it is permanent dedication by a person professing the 
Mussalman faith of any property for any purpose recognised by the Mussal- 
man law as religious, pious or charitable. The concept of retention or deten- 
tion is not wholly absent and is even permissible. A wakf extinguishes -the 
right of the wakif and transfers ownership to God. The Mutavali is the mana- 
ger of the wakf, but the property does not vest in him as it would in a trustee 
in the case of an ordinary settlement. Of course, as we have already mentioned 
in the case before us, there is the vesting of the property in the trustees. When 
we refer to the basic principles of the law of wakf and the provisions of the 
relevant statute validating certain wakfs, it is extremely difficult to.see how 
it can be said that there is any gift in case of a wakf which gift can be brought 
within the ambit of s. 10 of the Estate Duty Act. A wakf of the nature 
before us must necessarily fall within the scope of s. 12 read with the Eixplana- 
tion to the same and that is the only section in the enactment which can apply 
to a wakf-al-ulad. In the view we take of the matter it is unnecessary to dis- 
cuss the point in any detail. à 

It is lastly urged by Mr. Palkhivala that even if it be held that the provisions 
of s. 12 govern the case before us and the broad general principle enunciated’ by 
him is not applicable to it we must hold’ that in this case there is both actual 
passing and deemed passing of property. It is said that there is nothing 
in the Act to prevent any such principle being accepted by the Court. The 
argument has been that we must first give effect. to what is described as ‘‘actual 
passing of property’’ viz. 624 per cent. interest of ‘Aishabai and then after 
carving it out we should take the view that the remaining 374 per cent passed 
on the death of Aishabai by operation of the legal fiction enacted in 12. It 
has been stressed in support of this argument that there is no difference be- 
tween as. 10 and 12. Here also we may observe that the argument ignores the 
real nature of the wakf before us. But furthermore, the argument goes 
éounter to the express language of s. 12. Section 12 states in termg express 
and explicit that in any case within its purview, it is the absolute interest 
of the settlor which was the subject-matter of the settlement that is to be 
deemed to pass on the settlor’s death and not only the reserved interest. It is 
very difficult for us to see how we can introduce in the relevant provisions 
of the Act any idea of splitting up of the entire absolute interest of the settlor, 
the subject-matter of the trust, which in ita entirety is deemed to pass on the 
settlor’s death. There is no room for any such division. Learned counsel 
has not been able to point out to us any such procedure having been adopted 
in any case in England. There is no precedent and we see no principle or 
reason why there should be any such arbitrary division of the nature now sug- 
gested by learned counsel between actual passing and deemed passing in a 
case which falls under s. 12. This contention also must, therefore, be negatived. 
No separate argument has been urged in respect of the sum of Rs. one lac 
mentioned in the deed. ; 
` In the result, our answer to the question will be that the entire wakf pro- 
perty including the sum of Rs. one lac is chargeable to estate duty. 

Applicant to pay the cost. A 


K. T. Desar J. This Reference under s. 64(1) of the Estate Dnty Act, 1958, 
raises an interesting question concerning the application of s. 12 of the Hatate 
Duty Act, 1958. One Aishabai widow of Mohamed Saleh Haji Jackeria Patel, 
a Sunni Hanafi Mahomedan, died on August 12, 1954. Prior to her death, 
on March 81, 1951, she executed a deed of wakf.. By that deed ‘of wakf she 
appointed herself and two other persons as the Mutavalis and transferred to 
them, 12 immovable properties and a sum of Rs. one lac. ` By the said deed of 
wakf she provided that after making all disbursements and meeting: all ont- 
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goings in connection with the properties, 10 per cent. of thé net income of the 
said 12 immoveable properties was to be set apart every year for repairs- that 
may be required to be done to the wakf properties and was to be credited in 
an account to be called the ‘‘Repairs Fund Account’’. In connection with the 
balance of the income, she provided by cl. 4 as under :— 

. “For and during the life time of the Wakif (Aishabail) the Mutavalis shall distribute 
and pay the balance of the income which remains after providing for the expenses men- 
_ tioned im the above clauses hereinafter referred to as “the net Income” amongst and 
to the following persons for their respective maintenance, support and’ benefit in the 
manner following, that is to say: 

(a) @2) per cent of the net income shall be peid to the Waktf (Aishabal) for and 
during her life time. 

(b) 3i per cent. of the net income shall be paid to the said Khatizabat, the daughter 
of the Waktf for and during her life-time; - 

(e) The remaining 34$ per cent. of the net income shall be divided into as many 

‘parts as there may be children of the said Khatizabai so that the share of each male 
child shall be double that of each female and two such parts shall be gtven to each male 
child of the said Khatixabat or shall be applied for his maintenance, education, advance- 
ment and benefit arid one such part shall be given to each female child of the said Khati- 
zabai or shall be applied for her maintenance, education, advancement or benefit. From 
and after the death of each child of the said Khatizabai the part of the net income which 
such child was receiving in his or her life-time shall be paid to his or her children or 
remoter descendants in the same degree of propinquity so that each male child shall 
receive double the share of each female child for and during his or her lHfe-time and 
poot eens ADAT Da -pontiniied ty fee: mada Seth aarne anaes qa necro seat eee 
ration to generation.” 
There is an ultimate provision made for the benefit of the poor or for any 
other purpose recognised by the Mussalman law as a religious, pious or chari- 
table purpose of a permanent character. - It is a wakf-al-owlad. Under. the 
said deed of wakf the said sum of Rs. one lac is directed to be set apart and 
credited to an account called ‘‘Eixtraordinary Heavy Repair Fund Account’’. 
The moneys to the credit of that account are required to be applied for ‘effect- 
ing and making alterations in and additions to the wakf properties, to meet 
expenses of constructing & structure or structures on any vacant plot or plots 
of land forming part of the wakf properties and to effect heavy repairs involv- 
ing an expenditure exceeding Rs.- 10,000. The income of this sum of Rs. one 
las and of the investments representing the same has been utilised in the same 
manner as the income of the immoveable properties settled upon trust. It is 
not disputed before us that for the purpose of estate duty the said sum of 
Ra. one lac stands on the game footing as the said 12 immoveable properties 
settled upon trust. 

The Central Board of Revenue considered that all the properties settled upon 
trust viz. the 12 immoveable properties and the sum of Rs. one lac passed on 
the death of the said Aishabai and that estate duty was payable thereon. The 
applicant being the accountable person within the meaning of sub-s. (1) of s. 58 
of the Estate Duty, Act, 1953, contends that only 624 per cent. thereof passed 
upon Aishabai’s death and that estate duty is payable only in respect thereof. 
Mr. Palkhivala, the learned counsel for the applicant, very ably urged before 
us all that could possibly be urged in support of the contention that only 624 per 
cent. of the corpus of the trust properties existing at the date of death of Aisha- 
bai passed on her death and said that it would be inequitable to hold that all the 
trust properties held under the said deed of wakf should be deemed to have 
passed on the death of Aishabai and that estate duty was leviable thereon. 
Now, it is well-known that there is no equity.about a tax. The only thing that 
we have to consider is whether the Legislature has used clear language having 
regard to which we can fairly say that all the properties settled upon trust 
are deemed to have passed on the death of Aishabai. As has been observed 
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by Viscount Cave in Nevill v. Inland Revenus Commissioners! (p. 399): . 


“If the person sought to be taxed comes within the letter of the law, he must be 
taxed, however great the hardship may appear to the judicial mind to be. On the other 
hand, if the Crown, seeking to recover the tax, cannot bring the subject within the letter 
of the law, the subject is free, however apparently within the spirit of the law the case 
might otherwise dppear to be. In other words, if there be admissible, in any statute, 
what is called an equitable construction, certainly such a construction is not admissible 
in a taxing statute where you can simply adhere to the words of the statute.” : 

It will be necessary to examine some of the provisions of the Estate Duty 
a 1958, in order to appreciate the rival contentions that have been advanced 

case. Section 5(1) of the Act, which is termed as the life and soul of 
the Act or which is sometimes said to constitute the pith and substance of the 
enactment runs as follows :— 

“5, ia) E ES EE E E come E E 
there shall, save as hereinafter expressly provided, be levied and paid upon the principel 
value ascertained as hereinafter provided of all property, settled or not settled, including 
agricultural land situate in the States specified in the First Schedule to this Act, which 
passes on the death of such person, a duty called ‘estate duty’ at the rates fixed in 
accordance with section 35.” 

Section 12 of the Estate Duty Act, 1953, on which reliance has been placed by 
the Controller of Estate Duty, provides as follows :— 

“12. Settlements with reservation—(1) Property passing under any settlement mada 
by the deceased by deed or any other instrument not taking effect as a will whereby an 
interest in such property for life or any other period determinable by reference to death 
is reserved either expressly or by implication to the settlor or whereby the settlor may 
have reserved to himself the right by the exercise of any power, to restore to himself 
or to reclaim the absolute interest In such property shall be deemed to pass on the 
settlor’s death: 

Provided that the property shall not be deemed to pass on the settlor’s death by 
reason only that any such interest or right was so reserved if by means of the sur- 
render of such interest or right the property is subsequently enjoyed to the entire 
exclusion of the settlor and of any benefit to him by contract or otherwise, for at least 
two years before his death. 

Erplanation—A settlor reserving an interest in the settled property: for the mainte- 
nance of himself and any of his relattves (as defined in section 27) shall be deemed to 
reserve an interest for himself within the meaning of this section. 

(2) Notwithstanding anything contained in sub-section (1), where property is settled 

by a person on one or more other persons for their respective lives and after their 
death, on the settlor for life and thereafter on other persons and the settlor dies before 
his interest in the property becomes an interest in possession, the property shall not be 
deemed to pass on the settlor’s death within the meaning of this section.” 
In view of the fact that the Indian Legislature has followed the pattern of the 
legislation in England on the subject and of the fact that a large number of 
authorities that have been cited at the Bar relate to the provisions of the law 
prevailing in England, it would not be out of place to consider the correspond- 
ing provisions of the law in England on the subject. Section 1 of the Finance 
Act, 1894, which corresponds to s. 5 of the Estate Duty Act, 1953, provides inter 
alia as under :— 

“L Grant of Estate duty—In the case of every person dying after the commence- 
ment of this Part of this Act, there shall, save as hereinafter expressly provided, be 
levied and paid, upon the principal value ascertained as hereinafter provided of all pro- 
perty, real or personal, settled or not settled, which passes on the death of such person 
a duty, called ‘Estate duty’ at the graduated rates hereinafter mentioned...” 

The expression ‘‘property’’ appearing in s. 5 of the Estate Duty Act, 19538, 
has been defined by s. 2(15) of the Act to include 

“any interest in property, movable or immovable, the proceeds of sale thereof and 


i [1984] AC. 385. 
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any money or investment for the time being representing the proceeds of sele and also 
includes any property converted from one species into another by any method;” 

The section corresponding thereto in the English enactment is s. 22(f) -which 
runs as under :— - 


` “22. (f) The expression ‘property’ includes real property and personal property and 
the proceeds of sale thereof respectively and any money or investment for the time being 
representing the proceeds of sale:” 
The expression ‘‘passes’’ in connection with property has not been defined 
either in England or in India. That expression has been used sometimes to 
denote some actual change in the title or possession of the property as a whole 
which takes place at the death. In general, the word ‘‘passes’’ may be taken 
to mean ‘‘changes hands’’. In the case like the present where the property 
is the subject-matter of a wakf, it would not be out of place to refer to the 
observations of Lord Russell of Killowen in the case of Sir S. E. Scott, Br. and 
Coutts and Co. v. The Commissioners of Inland’ Revenus,2 where in connection 
with the question what property ‘‘ passes’? the learned Law Lord observes as 
foltows (p. 188) :— 


: opa. anerer hok qualan C aaben Maisie bastante Deve tie Genie bows 
ficially interested in that fund the moment before the death, and the persons so inte- 
rested the moment after the death.” 

This view of the matter has not been the subject of any controversy before us. 
The expression ‘‘property passing on the death’’ has been defined by s. 2(18) 
of the Estate Duty Act, 1958, which runs as under :— 

“2. (16) ‘property passing on the death’ includes property passing either imme- 
diately on the death or after any interval, either certainly or contingently, and either 
originally or by way of substitutive limitation, and ‘on the death’ includes ‘at a period 
ascertainable only by -reference to the death’.” 

The corresponding provision in England is contained in s. 22(1) of the Finance 
Act, 1894, which runs as follows :— 

“22. (1)(1) The expression ‘property passing on the death’ includes property pass- 

ing either immediately on the death or after any interval, either certainly or contin- 


` gently, and either originally or by way of substitutive limitation, and the expression ‘on 


the death’ includes ‘at a period ascertainable only by reference to the death:’” 
The properties in question ‘are settled upon the trusts mentioned in the deed 
of wakf. The expression ‘‘settled property’’ has been defined bys. 2(19) of 
the Estate Duty Or 1958, as follows :— 
“ “3, (19) ‘settled property’ means property which stands limited to, or in trust 
for, any persons, natural or juridicial, by way of succession, whether the settlement took 
effect before or after the commencement of this Act; and ‘settlement’ means any dis- 
posttion, including a dedication or endowment, whereby property is settled;” 
So far as the English enactment is concerned, s. 22(h) and 22(+) deal with the 
matter and provide as follows :— 
“22. (h) The expression ‘settled property’ means property comprised in a settlement: 
(i) The expression ‘settlement’ means any instrument, whether relating to real pro- 
perty or personal property, which is a settlement within the meaning of section two af 
the Settled Land Act, 1882, or if tt related to real property would be a settlement within 
the meaning of that section, and tncludes a settlement effected by a parol trust:” 
There is no dispute that the properties covered by: the wakf before us ara 
settled properties within the meaning of the Indian enactment. 

Section 5 of the Estate Duty Act, 1953, is followed by ss. 6 to 16 which deal 
with property which is deemed to pass on death. Section 2 of the English 
Finance Act, 1894, deals with property deemed to pass on death. The provi- 
sions in England which correspond to s. 6 of the Estate Duty Act, 1953, are 
those contained in s. 2(1)(a@) of the English Finance Act, 1894, ‘those which 
correspond to s. 7 of the Indian enactment with some variations are those 

2 [1987] A.C. 174, AE ee. ag 
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contained in s. 2(1)(b) of the Finance Act, 1894; those corespondi 
of thé Indian enactment are those contained in s. 28(2) (a) of the C 
Inland Revenue Act, 1881, as amended by g. 11(1) of the Customs 
Revenue Act, 1889, read with s. 2(1)(c) of the Finance Act, 1894 
corresponding to s. 12 of the Indian enactment are those co 
s. 88(2)(c) of the Inland Revenue Act, 1881, as amended by s. 1 
Customs and Inland Revenue Act, 1889, read with s 2(1)(c) of t 
Act, 1894. Bys. 4 of the Indian Finance Act, 1954, the Legislature 
s. 3(3) to the Estate Duty Act, 1958, which runs as under :— 

“3. (3) For the avoidance of doubt, tt is hereby declared that refere 
Act to property passing on the death of a person shall be construed as inc 
encea to property deemed to pass on the death of such person.” 

There is no such provision in the English enactment. Under the F 
Act, 1958, s. 5 is the charging section. Under it duty is leviable ir 
all property passing and deemed to pass on the death of a person. 4 
had reserved 624 per cent. of the net income of the wakf properties 
during her lifetime, 624 per cent. of the corpus of the wakf prope 
on her death within the ordinary natural meaning of the words ‘‘) 
which passes on the death of such person’’ appearing in s. 5(1) of t 
is urged on behalf of the respondent that as Aishabai had reserved 
an interest in all the properties settled upon trust under the said di 
for life, all the wakf properties are deemed to pass on the death 
under s. 12 of the Act and that estate duty is payable in respect th 
the provisions of s. 5(1). 

The principal argument advanced by Mr. Palkhivala is that as 6% 
of the corpus of the wakf properties passed on the death of Aish 
the ordinary natural meaning of the words ‘‘property settled. ..¥ 
on the death of such person’’ appearing in s. 5(1) of the Estate Dut, 
it is not permissible to invoke any other provisions of the Act u 
properties are deemed to pass on death for the purpose of the le 
duty and he relied upon several English cases. Mr. Palkhivale 
authorities to show that where a share of the income of a proper 
reserved for life by a person, on the death of such person the co 
property corresponding to that portion of the income would pags o) 
He referred to the case of-Chrisite v. The Lord Advocate? and to 
Northeliffe In re: Arnhole v. Hudson*. It is not necessary to re 
cases as it is not disputed that under the ordinary natural mea) 
words contained in s. 6(1) of the Estate Duty Act, 1958, 624 per 
corpus of the wakf properties would pasa. 

The bone of contention is that not merely 624 per cant. but the + 
corpus of the trust properties would pass on the death of Aishabai. 
vala’s argument has mainly been based upon a decision of the Hou 
in Earl Cowley v. Inland Revenue Commissioner®. Mr. Palkhival: 
upon the observations of Lord Macnaghten in that case which have b 
ject-matter of discussion in various cases referred to at the Bar. In 
deed of resettlement was executed by father and son. Under that d 
tlement, the estates were charged with an annuity to the son payabl 
father’s life, and subject thereto were declared to be held in trust fc 
for life and after his death for the son for life with remainders over 
father’s death the Crown claimed from the son under the Financ 
estate duty upon the gross value of the estates. In that case the 1 
property settled upon trust was held to pass under the provisions o 
Finance Act, 1894. In that case, the provisions of s. 2 of that Act 
to be invoked. At page 212 of the report appear the following cele 
of Lord Macnaghten : 

“Now, if the case falls within s. 1 it cannot also come within s 2 The 


3 [1936] A.O. 589, 576. 5 [1899] A.O, 198, 
4 fies] 1 Gh. 337, 333. 
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are mutually exclusive. Section 1 might properly, I think, be headed, ‘With regard to pro- 
perty passing on death, be it enacted as follows.’ Sect. 2 might with equal propriety 
be headed, ‘And with regard to property not passing on death, be it enacted as follows.’ 
I cannot, therefore, agree with Rigby LJ. when he says that s. 2 is a provision ‘explana- 
tory’ of s. 1. In my opinion the two sections are quite distinct and s. 2 throws no light 
on s. 1. But, then, no doubt s. 2 speaks of ‘property in which the deceased...had an 
interest ceasing on the death of the deceased.’ And that, it may be said, was just the 
position of the second Earl with regard to the Mornington settled estates. So it was. 
But s. 2 does not apply to an interest in property which passes on the death of the 
deceased. That is already dealt with in the earlier section. For property in the lifetime 
of the deceased subject to a charge or interest which ceased on the death must of course 
pass free from that charge or Interest. And, so passing, it must of course be valued 
accordingly, That is s. 1. You do not want s. 2 for that. You cannot resort to a. 2. 
For that would be giving the duty twice over.” 

He further observes at page 213: 


irs ty aiee Tia hae eed aie oe (1)(b) of the Finance Act 
1894, have been borrowed and adapted from that section. But they do not, as I said just 
now, refer to the cesser of an interest in property which passes, but to the cesser of an 
interest in property which does not pass.” 
These observations draw a line between s. 1 and s. 2 of the Finance Act, 1894, 
and the two are considered to be mutually exclusive. Mr. Palkhivala strongly re- 
lies upon the observations quoted above and says that in the present case 624 per 
cent. of the corpus of the wakf properties passed under s. 5(1) of the Estate 
Duty Act, 1953, and that it is not open to the respondent to invoke the deam- 
ing provisions contained in s. 12 of the Act. In Karl Cowley’s case the whole 
of the property resettled upon trust passed under s. 1 of the Finance Act, 1894, 
without invoking the aid of the deeming provisions. In a case where the whole 
property passes under the ordinary natural meaning of the words used in a 
section, it would not be necessary or proper to invoke the deeming provisions 
in order to bring about the same result. Mr. Palkhivala’s contention, how- 
ever, is that even if the result be different, even if as a result of the deeming 
provisions greater estate is roped in, it is not proper to invoke the deeming 
provisions when the case to any extent falls within the ordinary natural mean- 
ing of the words used by the Legislature. Harl Cowley’s case does not lay down 
that where a larger slice of property or more properties are roped in as a 
result of the deeming provisions, you cannot invoke them. 


Mr. Palkhivala in support of his contention has relied upon another case, 
Duka of Norfolk, In re: Public Trustes v. Inland Revenue Commissioners.® 
That was a case of a single annuity bequeathed to several persons in succession. 
Upon the death of any annuitant other than the last to die, it was held that 
estate duty was payable under s. 1 of the Finance Act, 1894, on the footing 
that it is the annuity which passes on the annuitant’s death. On the death 
of an annuitant, other than the last to die, no benefit accrues or arises by the 
cesser of his interest within s. 2, sub-s. (1)(b). In that case the Master of the 
Rolls, after dealing with some of the earlier cases in England observes as 
follows (p. 475) :— 

“But they are, in my judgment and for reasons which I will later gtve, no authority 
for the view that on the death of the first taker of a continuing annuity there is a pass- 
ing of any part of the corpus of the property out of which the annuity is raised or on 
which it may be charged.” 

At page 478, the Master of the Rolls has observed as follows :— 

‘Wynn-Parry J. was of opinion that the simultaneous existence of a- right to tax under 
s. 1 and s. 2 was inconsistent with the well-kmown statement of Lord Macnaghten in 
Cowley (Earl) v. Inland Revenue Commissioners, and could not, therefore, be sustained. 
I agree with him. It is true that the actual language used by Lord Macnaghten, and 
particularly his words: Section 2 does not apply to an interest in property which passes 

6 [1980] 1 Ch. 467. 
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on the death of the ‘deceased’, was used in reference to a case in which only one pos- 
aible subject-matter of taxation was under consideration; and that it is of the essence 
of the Crown’s argument in the present case that there are two distinct proprietary inte- 
rests. Mr. Stamp observed further that the celebrated pronouncement of Lord Mac- 
naghten, which has constituted one of the most significant decisions on the interpretation 
of the Finance Act, 18%, did not in fact represent the determination of an issue argued 
in the Cowley case. Nevertheless, I think with Wynn-Parry J. that Lord Macnaghten’s 
opinion ought not to be regarded as subject to such refinement, and that the law (at any 
rate in the courts of first instance and in this Court) must be taken to be that, as 
regards any such single benefaction as that with which we are concerned, the application 
of s. 2 of the Act is necessarily excluded by the application to the annuity itself of s. 1.” 
In making these observations the Master of the Rolls felt himself bound to 
follow the observations of Lord Macnaghten in Earl Cowley’s case. 


In this context, it will not be out of place to refer to the following statement 


in Dymond’s Death Duties, 12th edn., at p. 94: 

“,..The principle of Re Duke of Norfolk’s Will Trusts...is not officially regarded as 
involving the exclusion of the claim at (b) by the claim at (a).” 
The claim at (b) is the claim under s. 2(1)(b) of the Finance Act, 1894, and 
the claim at (a) is the claim under s. 1 of the said Act. 

Mr. Palkhivala referred us to Re. Longbourne’s Marriage Settlement’. In 
that case there was an ante-nuptial settlement. The wife directed the trustees 
to stand possessed of the investments therein'mentioned on trust after the 
intended marriage, to pay out of the annual income of the settled property a 
yearly sum to the husband during his life and subject thereto to pay the annual 
income of the settled property to the wife during her life and after the death 
of the wife and subject to the payment of the yearly sum to the husband for 
the children or child of the marriage who attained twenty one. It was held 
that the whole settled property passed under the Finance Act, 1894, s. 1, and for 
the purposes of duty a deduction could not be made from the value thereof 
for the ‘‘slice’’ required to produce the annuity which continued payable to 
the husband, but, as was conceded, an allowance for the burden of the annnity 
could be taken equivalent to the actuarial value of the annuity. That again 
was a case where the whole settled property passed undor the Finance Act, 
1894, 5. 1. That case is not an authority for the proposition that where the 
whole settled property did not pass under s. 1, the deeming provisions cannot 
be invoked. In that case in connection with the deduction that had been 
Allowed, Wynn-Parry J. observes as follows (p. 937) :— 

..As the Crown concedes that there should be a deduction, in my view, I can do 
lee E E ee e ee S a E 
deduction must be the value of the annuity at the date of the death calculated on actuarial 


The deduction in that case was based on a concession and was not the result 
of any judicial pronouncement on the subject. 

The next case to which reference may be made is that of Sanderson v. Inland 
Revenue Commissioners.2 In that case, the settlor had voluntarily settled on 
trust for his son and daughter shares in a private company in which he held 
a controlling interest. It was admitted that on his death estate duty im respect 
of these shares was payable under s. 2(1)(o) of the Act of 1894. It was held 
that, on its true construction, s. 55(1) of the Finance Act of 1940 was simply 


a valuation section applying equally to property which ‘‘passes-on the death”? - 


within s. 1 of the Finance Act, 1894, and property which is deemed by s. 2 to 
be ‘‘included’’ in property passing on the death and that accordingly it 
applied to the shares in question. That case contains some interesting obser- 
vations made by Lord Radcliffe. At page 498, he observes as follows :— 
“Estate duty is not charged by the Act upon two different kinds or classes of property, 
property which passes in the natural sense and property, which is deemed to pam by 
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A 


1958.] Miarizabal v. CONTROLLER OF sêrati DUTY—K. T. Desai J. YAL. 


virtue of special statutory provision. Strictly speaking, as has often been pointed out, 
no property at all is ‘deemed to pass’ under the Act. What section 1 provides is that 
estate duty is to be charged upon all property passing on death, whether real or personal, 
settled or not settled. It offers no other clue as to the meaning to be attached to those 
words. What section 2 provides is that property passing on death is to be deemed to 
include certain kinds of property or, perhaps more accurately, certain property in certain 
situations, and is not to be deemed to include certain property in other situations. I 
have never known it disputed that the exclusion provision which is contained in sec- ° 
tion 2(3) applies to all property passing, whether it passes under section 1 simpliciter or 
under section 1 so enlarged or interpreted by section 2(1). But the result of this is 
that it is section 1 and no other section that imposes the charge of estate duty, that the 
charge so imposed is imposed upon property that passes on death and no other property, 
and that the effect of section 2(1) is to give the word “passes” in section 1 a meaning 
wider and, if you please, legs natural than it would have had if section 2(1) had not been 
enacted. Personally, I find this approach to the general purport of the Act a more 
satisfactory method than that of dividing the property charged by the Act into two 
categories consisting in the one case of property actually passing and in the other of 
property notionally passing, categories which the Act itself does not employ.” 

At page 500 he further observes as under :— , 


“T do not see that our decision can be said in any way to conflict with those earlier 
cases. The most that can be said in that connection is that it will leave unexplained 
what exactly Lord Macnaghten meant in Cowley when he said of sections 1 and 2 ‘the 
two sections are mutually exclusive, or what Lord Haldane meant in Milne by the words: 
‘section 2 is thus not a definition section, but an independent section operating outside 
the field of section L’ But, as Lord Macnaghten’s words have been a matter of inquiry 
since the year 1900 (see Attorney-General v. Dobree, per Channell J.) and since Lord 
Haldane himself gave a substantially different explanation of the relation of the two sec- 
tions in Nevill v. Inland Revenue Commissioners, when he said: ‘The principle is con- 
tained in section L Section 2 combines definitions of such property with the extension 
of the application of the principle laid down in section 1 to certain cases which are not 
in reality cases of changing hands on death at all...’, I think we may safely resign these 
passages to the list of the many minor mysteries of the law.” 

Mr. Palkhivala cited the case reported in Public Trustee v. I. R. Comrs.® 
In that case, a testator appointed A to be one of his executors and trustees and 
directed that the income of his residuary estate be divided among a number of 
persons, of whom A was one, in specified shares and so that when one benefi- 
ciary died the total income was divided among the survivors or survivor. The 
income directed to be paid to A was expreased to be given to him in respect of 
his acting as executor and trustee and by way of remuneration for his so do- 
ing. At the date of his death, A was receiving 6/99 of the income of the 
reaiduary estate and estate duty was claimed on 6/99 of the capital of the fund 
under the Finance Act, 1894, s. 1. It was not disputed that the relevant 
charging provision was s. 1 and not s. 2(1)(b) of the Act of 1894, but the 
trustee contended that the claim was precluded by virtue of s. 2(1)(b) which 
excluded ‘‘property the interest in which of the deceased. ..was only an interest 
as holder of an office’’ from property deemed by s. 2(1)(b) to be included in 
property passing on the death of the deceased. It was held that since the 
relevant charging provision was s. 1 and not s. 2(1) (b) of the Act of 1894, the 
dichotomy between s. 1 and s. 2(1) of that Act precluded the application of 
the words of exemption quoted above, which related only to a claim arising 
under s. 2(1)(b). This latest case of the Court of Appeal in England con- 
tains some interesting observations by Lord Hvershed, Master of the Rolls. 
Lord Evershed observes as follows (p. 728) :— 

“It is certainly a forceful contention to observe that property of which the deceased 


was at the time of his death competent to dispose, according to the ordinary use of the 
language, would include the teatator’s own free estate no less than property over which 
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he had but a general power of appointing. So it is counsel’s contention th: 
standing Lord Macnaghten’s dictum, s. 2(1) cannot be regarded as dealing wit 
which is exclusive of property strictly within the first section; and that view / 
edly reflected in the speech of Lord Radcliffe (see especially Sanderson v. Inla 
Commissioners”). I add further that Lord Radcliffe notices language used 
learned Judge, Channell J. in A.-G. v. Dobree™ and also the differing views e: 
the House in a later case, A.-G. v. Milne. Notwithstanding the weight of those 
I feel myself compelled to the view that in this Court, as before Danckwerts 
not do other than treat Lord Macnaghten’s dictum as still applicable.” 

In dealing with the case of Sanderson v. Inland Revenue Commisstor 
serves as follows (p. 723) :— 

“Tt may well be that this case has disclosed, perhaps for the first time, | 
which a strict application of the dichotomy has hitherto concealed, and the 
other anomalies—one being in relation to a corporation sole—which, Hf th 
the Crown which have been indicated in argument are right, may add sor 
to the view that the matter is one which ought properly to be considered b. 
think resolved only by, the House of Lords itself.” 


In this connection, reference may be made to the instructive observatio 
Dunedin in his dissenting judgment in the case of Attorney General ` 
At pages 774-775 he observes as follows :— 

“The paramount enacting section of the Act is undoubtedly to be found h 
that section stood alone it is reasonably clear that much property would h; 
which the framers of the Act wished to tax. Accordingly we have s. 2. 1 
was authoritatively discussed in your Lordships’ House in the case of EK 
Whether Lord Macnaghten was strictly correct or not in saying that the t 
were mutually exclusive seams to me to matter little. At any rate—and tha 
is materlal—s, 2 sweeps into the net various things which s. 1 would ha 


How does s. 2 do this? It does not do it by being conceived in the war 
ing section imposing the duty on certain specified kinds of property. It doe 
ing that property paming on the death of the deceased—which is alread 
virtue of s. 1—shall be deemed to include the property following, that is 
then follow the various sub-sections. 

...The net result is that the expression, ‘property which passes’, in the 
must include property which is deemed to paas by virtue of the 2nd sectlor 
the only taxing section.” 

In connection with the dichotomy enshrined in the speech of Lord 
ten it would not be out of place to refer to the following statement in 
Death Duties, 12th edn., at p. 94: 

“Where the deceased is both an annuitant and a life-tenant of an align 
the surplus income of the settled funds, duty is charged (a) under s. 1, on 
share of the fimds, with a deduction for the appropriate proportion of the aci 
of the annuity, and (b) under s. 2(1)(b) on the slice of the funds required 
the annuity, so far as attributable to the other share or shares of the funds 
This dichotomy, even though hallowed by time, has been assailed i 
Forceful arguments based on sound logic have been advanced agair 

Mr. Palkhivala now seeks to establish in India a dichotomy b 
provisions of s. 6(1) and s. 12 of the Estate Duty Act, 1953. Under 
provided that property passing under any settlement made by the € 
deed or any other instrument not taking effect as a will whereby 
in such property for life or any other period determinable by referen 
is reserved either expressly or by implication to the settlor shall be 
pass on the settlor’s death. Now, the words ‘‘property passing und 
tlement’’ in s. 12 refer not to property. passing on the death, but 1 
comprised in the settlement. It has been stated in Green’s Death 


10 [1956] 1 All E.R. 14, at p. 19. 12 [1014] A.O. 768. 
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edn., p. 127, that property ‘‘passing’’ under a settlement or trust in the context 
of the corresponding provisions in the English statute does not connote a pass- 
ing on death, in the sense of s. 1 of the Finance Act of 1894. Broadly speak- 
ing, it means merely property comprised in the settlement or subject to the 
trust. To a similar effect are the observations in Dymond’s Death Duties, 12th 
edn., at p. 183. It is the property which is comprised in the settlement which 
is deemed to pass on the settlor’s death on the conditions mentioned in s. 12 
being fulfilled. The property comprised in the settlement must be property 
in which ‘‘an interest in such property for life or any other period deter- 
minable by reference to death is reserved’’. The words ‘‘an interest’’ in the 
context mean any interest however small. It has been so considered under the 
analogous provisions in England. It has been so stated in Green’s Death Duties, 
4th edn., at p. 129. There is a decision reported in Attorney General v. Earl 
Grey'®, where a similar view is expressed. In that case by a deed made in 
1885 the owner of certain estates gave-them to his nephew in fee subject to 
the reservation of an annual rent charge payable to the donor and expressed 
to be issuing out of the estates so given. The annual income of the estates 
was considerably in excess of the rent charge. At page 325 of that report 
Channell J. observes as follows: ` 

“|..Any interest however small will do, provided it issues out of such property—that 

is, out of the property sought to be taxed. I agree that if several parcels of land be 
given by one and the same deed of gift, and an interest be reserved to the donor out of 
one of those parcels only, estate duty would not be payable upon the whole subject- 
matter of the gift, but only out of that specific portion in which the interest is expressed 
to be reserved.” 
There are no words which qualify the words ‘‘an interest” in s. 12(1) provid- 
ed it is for life or any other period determinable by reference to death. The 
interest may be an aliquot share in the income of the property settled upon 
trust. If Mr. Palkhivala’s contention was to be accepted, it would mean 
that where an interest in property has been reserved by the settlor which con- 
stitutes an aliquot share of the income of the property, this section would not 
apply. I do not see any warrant for such a construction. Section 12 also re- 
fers to another set of circumstances under which the whole property may be 
deemed to pass on the settlor’s death. It is where the settlor has reserved to 
himself the right by the exercise of any power, to restore to himself or to reclaim 
the absolute interest in such property. If Mr. Palkhivala’s contention is 
right, where a settlor reserves to himself the power to restore to himself the 
absolute interest in the property settled upon trust and reserves to himself also 
a very small, say a thousandth share in the income of that property for life, 
then to the extent of a thousandth share of the corpus it would pass under 
s. 5(1) of the Estate Duty Act, 1953, without the aid of any deeming provi- 
sions and the application of s. 12 would be excluded. There is no reason to 
exclude the operation of s. 12 in such cases. The Legislature has not laid down 
that where any interest in any property, however small, passes on the death 
of a person within the ordinary meaning of those words under s. 5(1), the 
deeming provisions contained in as. 6 to 16 of the Act cannot be invoked. There 
is no reason to add words to that effect. Where there is a deeming provision, 
jt does not necessarily imply that what is sought to be included thereby must 
of necessity have otherwise been wholly excluded. In this connection, refer- 
ence may be made to the following observations of Lord Radcliffe in the case 
of St. Aubyn v. Attorney-General’ (p. 58) — 

“The word ‘deemed’ is used a great deal in modern legislation. Sometimes it is 
used to impose for the purposes of a statute an artificial construction of a word or phrase 
that would not otherwise prevail Sometimes it is used to put beyond doubt a particular 
construction that might otherwise be uncertain. Sometimes it is used to give a compre- 
hensive description that includes what is obvious, what is uncertain and what is, in the 
ordinary sense, impossible.” > 

18 (1898) 1 Q.B.D. 318. 14 [1962] AO, 15. 
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Jt seams to-me clear that the object of the Legislature in enacting s. 12 was 
that where an interest, however small, is reserved by a settlor under any settle- 
ment not taking effect as a will for life or any other period determinable by 
reference to death, the whole of the property would be deemed to pass even 
though otherwise a lesser part thereof might pass, and that if he has reserved 
to himself the right by the exercise of any power to restore to himself or to 
reclaim the absolute interest in such property, the whole property would pass 
whether he has reserved any aliquot share in the income or any other. interest 
in the property or not. Any other construction would not give full effect to 
the words used by the Legislature. The dichotomy ‘of Lord Macnaghten has 
not in terms been extended even in England to a case like the one before us 
and I see no reason why, however hallowed by time the dichotomy may be in 
England, it should be extended to the provisions contained in s. 5 and s. 12 of 
the Estate Duty Act, 1953. Section 8(3) of the Estate Duty Act, 1953, pro- 
vides that all references in the Act to property passing on the death of a person 
ghall be construed .as including references to property deemed to pass on the 
death of such person. Section 6 is the charging section within which all pro- 
perties liable to estate duty have to fall before they may be charged ta estate 
duty, By s. 12 the Legislature has cast a wide net and if it has hauled up in 
the catch the whole of the property settled upon trust by the wakf executed 
by Aishabai, there is no scope for escape by reference to the provisions of a: 6. 
The clear language of s. 12 embraces cases like the present and the whole of 
the property settled upon trust must be deemed to pass on the settlor’s death: 

Mr. Palkhivala has then advanced an alternative argument. Mr.. Palkhi- 
vala says that even if the provisions of s. 5 are not considered to exclude the 
application of s. 12, both s. 6 and s. 12 should be applied, wherever they are 
applicable. He urges that under the provisions of s. 5, 624 per cent. of the 
corpus of the wakf properties would pass on the death of Aishabai as 
Aishabai had reserved an interest in 624 per cent. ‘of the net in- 
come for her life. Then he says that as regards the balance of 874 per 
eent., it cannot be said that the settlor had reserved any interest therein and 
that as she had not reserved any interest therein, it does not fall within the 
ambit of-s. 12. There is a fallacy in this argument. What is reserved by the 
settlor is not the income of 624 per cent. of the corpus of the trust properties. 
She has reserved for herself 624 per cent. of the net income-of every one of the 
properties settled upon trust. She has reserved an interest in every property. 
It is not possible to say that she has an interest reserved only in some proper- 
ties and not in others. As the settlor has reserved an interest in each one of 
the properties settled upon trust, even though that interest may not extend 
to the whole of the net income thereof, it is sufficient for the purpose of attract- 
ing the provisions of s. 12 so that all the properties settled upon trust would 
pass on her death. On the basis of the alternative argument of Mr. Palkhi- 
vala all the properties settled upon trust are liable to pass on the death of 
Aishabai. 

' Mr. Palkhivala has lastly urged that even if s. 12 applied in ita entirety, 
effect should not be given thereto as s..10 can be said equally to apply. Sectioh 
10 is in terms following: 

“Property taken ‘under any gift, whenever made, shall be deemed to pass -on -the 
donor’s death to the extent that bona fide possession'and enjoyment of it was not imme- 
diately assumed by the donee and thenceforward retained to the entire exclusion of the 
donor or of any benefit to him by contract or otherwise: 

3 ‘Provided ihat the. property shall not be deemed to. pam by resson: only ibet itsas 
not, as from the date of the ‘gift, exclusively retained as aforesaid, tf, by means of the 
wurrender of the :reeerved benefit or otherwise, it is subsequently enjoyed to the entire 
exclusion-of the donor or of:any: benefit to him for:at least two years before the death.” - 
Hè ‘says that s. 10 imposes a-lighter burden and ‘that he is entitled to the 
benefit thereof. In my view, s. 12 is the specific section which governs. the 
matter. It deals with. settlements with reservation. Gifts may be, made 
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through the medium of a trust or a settlement. But when under the trust or 
settlement the settlor reserves for himself or herself an interest in-the property 
go settled for life or any other period determinable by reference to death, s. 12 
will apply’ and thé Whole property will be deemed to pass on the settlor’s death. 
We are dealing here with the case of a wakf, which is a settlement within the 
meaning of s. 2(19) of the Act wherein the settlor has reserved 624 per cent. 
of the net income of the settled properties for herself for life. It is not neces- 
sary to set out here the difference in the provisions of law relating to gifts and 
wakfs as applicable to a Hanafi Sunni Mahomedan .like the settlor. If the 
wakf in question was treated only as a disposition by way of gift, a large num- 
ber of ‘its provisions would have to be regarded as invalid under the Mahome- 
dan law of gift though they may be valid under the law applicable to Wakfs. 


Mr. Palkhivala has relied upon Commissioner for Stamp Duties, New South 
Wales-v. Perpetual Trustee Co.15 In that case, by an indenture of settlement 
made -between the settlor and five trustees, of whom the settlor himself was 
one, it was declared that the trustees should hold certain company shares of 
which the settlor was the owner in trust, to apply during the minority of his 
‘gon-the whole or-any part of the income or corpus as the trustees should think 
fit for the maintenance, advancement or benefit of the son, and on his attain- 
ing the age of twenty-one years to transfer to him -as his absolute property all 
the assets and property whatsoever, including accumulations of income. At 


page 439 of the report the following. observations have been niade by the Privy 
sonnel 
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‘postion of that interest was effected by the creation of-a trust, Le., by transferring the 
Jlegal.ownershtp of the shares to trustees, and declaring such trusts in favour of the son 
‘as were co-extensive with the gift which the settlor desired to give. The donee was the 
recipient of the gift; whether the son alone was the donee..:or whether the son and the 
-body of trustees together constituted the donee, seems immaterial. The trustees alone 
were not the donee. They were in no sense the object of the setilar’s bounty. Did the 
donee assume bona fide possession and enjoyment tmmediately upon the gift? The link- 
ing of possession with enjoyment as a composite object which has to be assumed by the 
donee indicates that the possession and enjoyment contemplated is beneficial possesslan 
and enjoyment by the object of the donor’s bounty. This question therefore must be 
answered in the affirmative, -because the son was (through the medium of the trustees) 
‘Immediately put in such bona fide beneficial possession and enjoyment of the property 
comprised in the gift as the nature of the gift and the circumstances permitted.” 
In that case, bona fide possession and enjoyment of the property comprised in 
the gift was assumed by the donee immediately upon the gift and thenceforth 
retained to the entire exclusion of the deceased or of any benefit to him. That 
case is clearly distinguishable from the facts of the present case. 


It is not necessary for the purpose of the preset reference to decide whe- 
-ther in India, when there is a choice between two alternative provisions, the 
authorities are entitled to choose that which yields the higher duty as 
in England. 

Mr. Joshi, the learned counsel for the respondent, has urged that the scheme 
of the Indian enactment is materially different from the scheme of the enact- 
ment in England. In our view, the scheme of both the enactments is substan- 
‘tially the same. Mr. Joshi-has asked-us to look at the provisions of s. 12, to 
“look at the settlement and to see if that section applies having regard to the 
“terms of the settlement. He says that if that section applies, there is no reason 
“why it should not be made applicable and the whole property should not be 
deemed. to pass thereunder. We agree with Mr. Joshi. The section in terms 
“applies, and if it in terms applies, there is no reason wey R should not be 
given to: the ‘provinions of, that section. ` 


15 [1048] A.O. 426, - 
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In the result, I agree with my brother Mr. Justice §. T. Desai as re 
answer to the question raised in this reference and the order for costs. 


Answer ac 





SUPREME COURT. 


Present: Mr. Justice N. H. Bhagwati, Mr. Justice K. Subba Rao | 
Mr. Justice K. N. Wanchoo. 


BHOGILAL CHUNILAL PANDYA v. THE STATE OF BOM] 

Indian Evidence Act (I of 1872), Secs. 157, 159—Meaning of word ‘statement?’ 
Whether section requires that such statement must be communicated by + 
to any other person—Notes of attendance prepared by solicitor of certain c 
between himself and othere—Prosecution producing such notes of att: 
examination-in-chief of solicitor to corroborate his evidence in Court—Ai 
of notes of attendance under s. 157. 


The word ‘statement’ used in s. 157 of the Indian Evidence Act, 1872, 1 
‘something that is stated’ and the element of communication to another pe 
necessary before ‘something that is stated’ becomes a statement under tl 

Where certain conversation took place between the accused and the : 
witnesses and one of the prosecution witnesses who was a solicitor, prey 
of attendance of this conversation soon afterwards, and these notes of 
were produced by the prosecution to corroborate the testimony of the soli 
he deposed to what had taken place between him and these persons, he 
notes of attendance prepared by the solicitor were statements within tk 
of s. 157 of the Indian Evidence Act, 1872, and were admissible in evidence. 

The King v. Nga Myo’, Bhogilal v. Royal Insurance Co., Ltd’ and Re. 
ceased): Powe v. Barclays Bank Ltd.', referred to. 


Tres facts appear in the judgment. 


Purshottam Fricumdas, with a. R. Ganatra and I. N. Shroff, for | 
lant. 

C. K. Daphiary, Solicitor General of India, with RE. H. Dhebar, fo 
pondent. 


Wanonoo J. This appeal by special leave is limited to the questi 
missibility in evidence of a certain document in a criminal trial. 
facts of the case necessary for elucidation of the question are these 
Chunilal Pandya appellant was tried for committing criminal breac] 
in respect of Rs. 4,14,750 and the trial was with the aid of a jury. B 
cashier in the employment of Messrs. Morarji Gokuldas Spinning a 
ing Co. Ltd., Bombay. As such he was entrusted with the funds of 
pany. The charge against him was that between July 1 and Decemb 
he embezzled the amount mentioned above. Among the witnesses fo 
secution were Gopikisan, Chairman, Modi, Secretary, and Santook, | 
of the company. When the defalcation was discovered, certain con 
took place between Gopikisan, Modi and Santook, who was consult 
connection, and the appellant, between January 21 and 27, 1955. 
preparéd what are called notes of attendance of these conversations 8 
wards. In his evidence in Court Santook deposed to what had ta 
between him and these persons on those dates. The notes of attenda 
ed exh. V were also produced to corroborate the testimony of San 


November 4, 1958. Criminal 2 (rae) 80, Bom. L.R, 818, r. 
Appeal No: $1 of 1958. 3 [1955] 8 All. E.R. 448. 
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objection was taken before the trial Judge to the admissibility of these notes on 
two grounds, namely— 
(1) that they could not be admitted in evidence as copies had not been 

supplied to the accused under s. 178 of the Code of Criminal Procedure, and 
. (2) that they could not be given in evidence under s. 157 of the Evidence 
Act (hereinafter called the Act) as corroboration of Santook’s evidence. 
The trial Judge negatived both these contentions and admitted the notea in 
evidence. He referred to them in his charge to the jury. Eventually, how- 
ever, the jury returned a verdict of not guilty by a majority of 5:3. The trial 
Judge thereupon made a reference to the High Court under s. 807 of the Code 
of Criminal Procedure. The High Court went through the entire evidence, 
including exh. V, found the case proved, and convicted the appellant. 

Learned counsel for the appellant has given up the attack on the admissi- 
bility of these notes on the basis of s. 173 of the Code of Criminal Procedure 
in view of the decision of this Court in Narayan Rao v. The State of Andhra 
Pradesh’. He has, however, strenuously contended that the notes cannot be 
admitted in evidence under s. 157 of the Act. 

Section 157 is in these terms— 


“In order to corroborate the testimony of a witness, any former statement made 
by such witness relating to the same fact at or about the time when the fact took place, 
ör before any authority legally competent to investigate the fact, may be proved.” 

The contention is that the words ‘statement made by’ in this section require 
that there must be a communication of the statement by the maker of it to 
another person and that a statement within the meaning of s. 157 does not im- 
elude any writing or memorandum made by a person for his own use when it 
is not communicated to any other person. It is said that such a writing may 
be used to refresh the memory of a witness under s. 159; but it does not become 
admissible in evidence unless the other party cross-examines the witness on the 
document under s. 161. In this case there was no question of cross-examina- 
tion upon the document as the prosecution itself produced the notes during 
the examination-in-chief of Santook in order to corroborate him. In short, the 
contention of the learned counsel is that such a writing can only be used under 
B. 159 and cannot be called a statement within the meaning of s. 157, for the 
Word ‘statement’ used in s. 157 implies that it must have been communicated 
to another person. 

Now, the word ‘statement’ is not defined in the Act. We have, therefore, 
to go to the dictionary meaning of the word in order to discover what it means, 
Assistance may also be taken from the use of the word ‘statement’ in other 
parts of the Act to discover in what sense it has been used therein. 

The primary meaning of the word ‘statement’ to be found in Shorter Oxford 
English Dictionary and Webster’s New World Dictionary is ‘something that 
is stated’. Another meaning that is given in the Shorter Oxford English Dic- 
tionary is ‘written or oral communication’. There is no doubt that a state- 
ment may be made to someone in the sense of a communication. But that is 
not its primary meaning. Unless, therefore, there is something in s. 157 or 
in the other provisions of the Act, which compels us to depart from the pri- 
mary meaning of the word ‘statement’, there is no reason to hold that com- 
munication to another person is of the essence and there can be no statement 
within the meaning of s. 157 without such communication. The word ‘state- 
ment’ has been used in a number of sections of the Act in ita primary mean- 
ing of ‘something that is stated’ and that meaning should be given to it under 
s. 157 also unless there is something that cuts down that meaning for the 
purpose of that section. Words are generally used in the same sense through- 
out in a statute unless there is something repugnant in the context. 

The first group of sections in the Act in which the word ‘statement’ occurs, 
are ss. 17 to 21,- which deal-.with admissions. Section 17 defines the word 


1 [1958] 8.0.R. 283. 
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‘admission’, ss. 18 to 20 lay down what statements are admissions, and s. 21 
deals with the proof of admissions against persons making them. The words 
used in ss. 18 to 21 in this connection are ‘statements made by’. It is not 
disputed that statements made by persons may be used as admissions against 
them even though they may not have been communicated to any other person. 
For example, statements in the account-books of a person showing that he was 
indebted to another person are admissions which can be used against him even 
though these statements were never communicated to any other person. Ilus- 
tration (b) of s. 21 algo shows that the word ‘statement’ used in these sections 
does not necéssarily imply that they must have been communicated to any 
other person. In the Dlustration in question entries made in the book kept by 
a ship’s captain in the ordinary course of business are called statements, 
though these entries are not communicated to any other person. An exam- 
ination, therefore, of these sections show that in this part of the Act the word 
‘statement’ has been used in its primary meaning, namely, ‘something that is 
stated’ and communication is not necessary in order that it may be a state- 
ment: 

The next section to which reference may be made is s. 32 of the Act. It 
deals with statements made by persons who are dead, or cannot be found or 
who become incapable of giving evidence or whose attendance cannot be pro- 
cured without an amount of delay or expense which appears to the Court un- 
reasonable, Sub-section (2) in particular shows ‘that any entry or memoran- 
dum made in books Kept.in the ordinary course of business or in the discharge 
of professional duty is a statement, though there is no question of communi- 
eating-it to another person. Similarly, sub-s. (6) shows that statements relat- 
ing to the existence of any relationship made in any will or deed relating to 
the affairs of the family, -or in any family pedigree, or upon any tombstone, 
or family: portrait are statements though there is no question of their communi- 
cation to another person. ' 
-. Again, s. 39 shows that a statement may be contained in a document which 
forms part of a book. In this case also there is no question of any communi- 
cation of that statement to another person in order to make it a statement. 
` Then, there is s. 145, which lays down that a witness may be cross-examined 
as to previous statements made by him in writing or reduced into writing for 
Bier amoan of contradicting him. Under this section a witness may be con- 
tradicted by statements in a diary kept by him, though there is no question of 
any communication of those statements to another person. 
` Then comes s. 157, which we have already set out above. Here also the 
words used are ‘statement made by’. We see no reason why the word ‘state- 
ment’ should not have been used in its primary meaning in this section also. _ 
There is nothing in the section which in any way requires that an element of 
communication to another person should be imported into the meaning of the 
‘word ‘statement’ used therein. It was urged that if we do not imply com- 
munication to another person in the meaning of the word ‘statement’ in this 
section, it would result in a witness corroborating himself by producing some 
‘writing made by him and kept secret and that this would be very dangerous. 
Now, a distinction must be made between admissibility of such a writing and 
the value to be attached to it. Section 157 makes previous statements even of 
this type admissible; but what value should be attached to a corroboration of 
this nature is a different matter to be decided by the Court in the circumstances 
of each case. The witness who is sought to be corroborated is produced in 
the witmess-box and is liable to cross-examination. The cross-examiner may 
show that no reliance should be placed on such an earlier statement. The 
danger, therefore, which the learned counsel for the appellant emphasised is 
really no danger at all for the witness it subject to cross-examination. The main 
évidence is the statement of the witness in the witness-box and a document of 
this nature is only used to corroborate him. If the main evidence is shaken by 
erosa-examination, corroboration by. such a document would be of no use. There 
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is, therefore, no reason to give a different meaning to the word ‘statement’ in this 
section because of this alleged danger, which really does not exist. 

Learned counsel for the appellant particularly referred to s. 159 of the Act 
to show that notes like exh. V can only be used for refreshing memory and 
can be evidence under the conditions prescribed under s. 161. He does not 
suggest that what comes under s. 159 is necessarily excluded from the mean- 
ing of the word ‘statement’ under s. 157. For example, a man may write a 
letter to another referring to certain facts at or about the time when they took 
place and may use it to refresh his memory. A letter is a communication to 
another person; it would, even according to the learned counsel for the appel- 
lant, be a statement within the meaning of s. 157 and be admissible for pur- 
poses of corroboration. Therefore, it cannot be said that because a document 
can be used to refresh memory under s. 159 it cannot be a statement within 
the meaning of s. 157. Section 159 deals with a particular eet of circumstances 
and the word ‘statement’ does not appear therein at all. Section 159 is, in our 
opinion, of no help in deciding what the word ‘statement’ means in s. 167. 

memory under s. 159 is confined to statements in writing made 
under the conditions mentioned in that section, while corroboration under s. 
157 may be by statements in writing or even by oral statements. That is why 
there is difference in language of ss. 157 and 159. But that difference does not, 
in our opinion, lead to any conclusion which would cut down the meaning of 
the word ‘statement’ under s. 157 to those statements only which are communi- 
cated to another person. On a consideration, therefore, of the primary mean- 
ing of the word ‘statement’ and the various sections of the Act, we come to 
the conclusion that a ‘statement’ under s. 157 means only ‘something that is 
stated’ and the element of communication to another person is not necessary 
before ‘something that is stated’ becomes a statement under that section. In 
this view of the matter the notes of attendance would be statements within the 
meaning of s. 157 and would be admissible to corroborate Santook’s evidence 
under s. 157. 

Let us now turn to the cases cited at the bar. In The King v. Nga Myo”, a 
full bench of the Rangoon High Court was considering questions relating to 
the nature of corroboration and the circumstances in which it should be sought 
when a person is accused of a crime and the evidence against him is partly or 
wholly that of an accomplice or accomplices. The point, therefore, which is 
specifically raised before us was not before the Rangoon High Court. In pass- 
ing, the learned Judges referred to s. 157 of the Act and stated that it was 
settled law that a person cannot corroborate himself. In making these obser- 
vations, the learned Judges must be referring to the settled law in England 
before the amendment by the English Evidence Act, 1988. A change was, 
however, introduced in the English law by the Evidence Act, 1938, (1 and 2 
Geo. VI, c. 28). That Act provides that in any civil proceeding where direct 
oral evidence of a fact would be admissible, any statement made by a person 
in a document and tending to establish that fact shall, on production of the 
original document, be admissible as evidence of that fact, if the maker of the 
statement had personal knowledge of the matters dealt with by the statement 
and if he is called as a witness in the proceeding. Thus notes of an interview 
prepared by a solicitor similar to exh. V are now admissible as statements in 
a document under certain conditions in England (See In Re. Powe (deceased) : 
Powe v. Barclays Bank Lid.*). For this reason and also because the judgment 
does not consider the specifie question raised before us it is of no help. 

The next case is Bhogtlal v. Royal Insurance Co. Lid.4 Reliance is placed on 
the observations of their Lordships of the Privy Council in these words at 
p. 820 :— 

“The second matter on which their Lordships feel it desirable’ to observe is the 
tendering. and reception in evidence of the letter written by Bhattacharjee to his official 


2 [1938] ALR. Ran. 177. 4 (1637) 80 Bom. L.R. 818, r.o. 
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chief in June 30, 1928. This letter was tendered and received under s. 157 of 
Evidence Act. Their Lordshtps desire emphatically to say that the letter was 
that section, properly receivable for any purpose.” 
These obgervations do not in our opinion help the learned counsel f 
pellant. His contention throughout has been that a statement within 
ing of s. 157 has to be communicated ‘to another person. These ol 
show that the letter which their Lordships were rejecting was certain 
ment which was communicated to another person. Therefore, v 
Lordships rejected the letter it could not be on the ground that the 
was not communicated to another person; it must be due to the va 
evidence of Bhattacharjee, which was considered in the previous pa 
It is clear, therefore, the word ‘statement’ used in s. 157 of the 
‘something that is stated’ and the element of communication to anot 
is not included in it. As such the notes of attendance prepared t 
were statements within the meaning of s. 157 and admissible in evic 
The result is that the appeal fails and is hereby dismissed. 


Appeal 


APPELLATE CIVIL. 


Before Mr. Justice Mudholkar. 


M. F. DeSOUZA v. CHILDREN’S EDUCATIONAL UPLIFT 50: 


Indian Easements Act (V of 1882), Sec. 69—Parties agreeing that licence to 
mises granted by one to the other to be irrevocable for certain durati 
censor can terminate such Hcence at will, 


If parties enter into a contract and arrive at an agreement to the : 
licence shall be irrevocable or shall be limited for a particular duration, 
“will not be entitled to terminate or revoke the licence at his will 

The plaintiff who had lost his suit in the first Court for possession of a 
defendant’s occupation, during the pendency of his appeal entered int 
mise with the defendant. The appeal Court passed a consent decree ` 
plaintiff agreed to allow the defendant to be in exclusive possession 
portion of the room and further agreed that the defendant's right as : 
occupy it was irrevocable so long as the Bombay Rent Act remained in 
subsequent suit by the plaintiff for possession of the one-third portion 
in occupation of the defendant, it was contended by the plaintiff that the 
revocable at his will as it did not fall in any of the two classes of cases o 
licences set out in s. 60 of the Indian Easements Act, 1882:— 

Held, that apart from s 60 of the Indian Easements Act which mean: 
a case falls in efther of the two categories méntloned therein the lice 
trrevocable, under the law of contract the plaintiff was precluded from 
contract because of the contractual engagement into which he had « 


_ Tue facts appear in the Judgment. 


The applicant in person. ; 
. R. Jethmalant and B. K. Hirani, for the opponent. 


MuprHotgar J. This is a defendant’s application for revision of 
of the Presidency Small Cause Court, Bombay, decreeing the plainti 
posséssion of a portion of a room which is in the occupation of the 
as a licensee by virtue of a compromise decree passed in the previot 
between the parties by this Court. Now, one of the terms of the Cor 
is that the defendant will be entitled to occupy the aforesaid por 
room as a licensee and that the licence in her favour would be irrevo 


*Deolded, November 17, 1958. Civil Revision AppHoatlon No. 886 of 19. 
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plaintiff, which is an educational society, contends that it is entitled to revoke 
the licence because the defendant has not been paying any compensation to the 
plaintiff for the use and occupation of the portion of the room in her possession 
as a licensee. The defendant contended that the consent decree made no 
reference whatsoever to the payment of rent or compensation to the plaintiff, 
and that, therefore, she was not liable. She further stated that while she was 
a licensee in respect of the entire room, she used to pay Rs. 15 per month as 
rent to the plaintiff, and now that she is in possession of only one-third the 
portion, she is liable to pay only Rs. 5 per month. She has further stated that 
she has tendered rent or compensation to the plaintiff at the rate of Rs. 5 per 
month, but that the plaintiff has refused to accept it and therefore, according 
to her, she has committed no breach whatsoever of the terms of the licence. 

On behalf of the plaintiff it is contended before me that a licence must always 
be regarded as revocable at the will of the licensor except in the two cases set 
out in s. 60 of the Easements Act. Section 60 reads thus :— 

“A licence may be revoked by the grantor, unless— 

(a) itis coupled with a transfer of property and such transfer is in force; 

(b) the licensee, acting upon the licence, has executed a work of a permanent cha~ 

recter and incurred expenses in the execution.” ' 
The learned counsel for the, plaintiff points out that there is no mention here of 
a third class of cases wherein a licence would be irrevocable, that is, cases where 
parties have agreed that it shall be irrevocable. In my opinion, the argument 
advanced by the learned cqunsel is not sound. It is no doubt true that s. 60 
mentions only two classes of cases in which the licence would be regarded as 
irrevocable. This means thkt where a case falls in either of these categories the 
licence is made irrevocable by operation of law, that is the Easements Act. But 
apart from the Easements Act, there is the law of contract, and if parties enter 
into a contract and arrive at a solemn agreement to the effect that the licence 
shall be irrevocable or shall be limited for a particular duration, it follows that 
the licensor will be bound by his engagement and will not be entitled to termi- 
nate the licence or revoke the licence at his sweet will and pleasure. If autho- 
rity were necessary for this. proposition, I may refer to the following passage in 
Corpus Juris Secundum, Vol. LIIT, pp. 815-816 :— , 

“As a general rule a mere, licence, that is, one which is merely a persona! privilege 
not coupled with an interest tn the land, may be revoked by the licensor at any time, 
at bis pleasure. This rule generally applies regardless of how long the use has been 
permitted, and although the intention was to confer a continuing right, and even though 
the licence was created by a-deed or other written instrument. The general rule, how- 
ever, is not without {ts modifications and exceptions, and does not apply where the 
licence is coupled with or partakes of the character of an easement and the rights under 
it are affirmatively and definitely fixed and settled, or where it constitutes part of a 
contract between the partes...” 

Now, here the consent decree to which I have referred earlier was passed in an 
appeal which the plaintiff had brought to this Court from the dismissal of its 
suit for possession of the very room a portion of which is in the defendant’s 
occupation. The plaintiff, which had lost its suit in the first Court, agreed to 
allow the defendant to be in exclusive possession of one-third portion of that 
room, and further agreed that her right as a licensee to occupy the room will 
be irrevocable so long as the Bombay Rent Act remains in force. Now, it is 
clear that the plaintiff, which had lost earlier in the City Civil Court, wanted 
to rescue something out of its original claim and therefore it entered into the 
aforesaid compromise. The consideration for the compromise was apparently 
the defendant’s parting with her right to the use of two-thirds of the room, 
because as a result of the compromise she became entitled to use only one-third 
of the room. The plaintiff having thus réceived consideration for the compro- 
mise, cannot in equity and in all fairness be allowed to go back upon tt. There- 
fore, I am of opinion that, quite apart from s. 60 of the Hasementsa Act, the 
Court will have to bear in mind in a suit of this nature whether the licensor is 
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precluded from revoking the licence because of any contractual engagement into 
which he has entered. There being an engagement of this kind here, I am of 
the opinion that the plaintiff cannot claim to itself the right of revocation at its 
free will and pleasure. To hold otherwise and to decree possession in such 
circumstances would be nothing else than putting the seal of approval of the 
Court to a breach of contract. 

- Then it was contended that the learned Judge of the Court below has found 
that the defendant has not been paying any compensation to the plaintiff for 
her occupation of the 1/8rd portion of the room and has therefore committed a 
breach of a term of the licence. Because of the breach of the term, the plaintiff 
says that it is entitled to revoke the licence. Now, if we scan the terms of the 
consent decree passed in the preliminary suit, we find that there is no reference 
whatsoever to the right of occupation being conditioned by the liability to pay. 
compensation. The learned counsel for the plaintiff, however, says that this 
must be implied in the agreement between the parties. He further pointa out 
that, even according to the defendant herself, she was occupying the room 
or using it without paying rent, and that when she was examined before the 
Court below she-has admitted that she did not expect to use the room gratia and 
that she was liable to pay the proportionate amount of rent, i.e. Rs. 5. From 
this he wants me to conclude that one of the conditions of the licence was the 
payment of compensation by the defendant to the plaintiff. All that we have 
is the plaintiff’s statement in the ‘‘Cause.of Action’’ to the effect that the 
defendant neglected to pay ‘‘the licence charges at the rate of Rs. 15 per 
month’’. There is no averment there, or even in the evidence of Dharamdas 
who was examined on behalf of the plaintiff, to the effect that the payment of 
Ra. 15 per month was a condition for the occupation of one-third of the room. 
Now, since the plaintiff has failed to establish that the payment of Rs. 15 per 
month was a condition of the licence, it is not open to it to say that it ia entitled 
to revoke the licences because the defendant has not been paying compensation 
at the aforesaid rate. 

That being the position, I am of the opinion that the learned Judge of the 
Small Cause Court acted erroneously in the exercise of his jurisdiction in pass- 
ing, a decree in favour of the plaintiff. Accordingly, I allow the application in 
revision and make the rule absolute with costs. 


Application allowed: Rule Madi absolute: 


Before Mr. Justice Shah and Mr. Justice V. S. Desai. 
GULABRAO FAKIRRAO HARPHALA v. BABURAO FAKIRRAO 
HARPHALE.* 


Tenants in common—Ancestral property, after partition between members of joint Hindu 
family, remaining with one of the members—Such member receiving income of other 
members from property and miring it with his own from such property—Purchase of 
property by member from such income—Separate accounts of income received on 
behalf of other members not maintcined—Whether property so acquired belonged to 
erstwhile members as tenants tn common—Indian Trusts Act (IT of 1882), Secs, 90, 
9€ 95. 


ibs He dctuannbiea le mopa ola tobe Eitan aniy shih enad af meil 
property and subsequent acquisitions remained, after severanee of the joint family 
status by partition between the plaintiffs and the defendant, who were members of 
the family, with the defendant. The defendant did not maintain separate accounts 
of the income received from the properties in which the plaintiffs had a share and 
the properties acquired by him after the partition. The defendant dealt with the in~ 
come derived from his share and the share of the plaintiffs. it was contended by. 
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the plaintiffs that when the defendant continued to receive the share of the income 

' even after partition in the ancestral and joint family properties and mixed up the 
income belonging to their share with the income of his own share and acquired pro- 
perties from time to time, all the properties so acquired must be deemed to be 
impressed with the character of the fund out of which the properties were acquired 
Le. the acquired properties belonged to the plaintiffs and the defendant as tenants 
in common:— 

Held. tat beato the datehiciaht coattiiuedl to Fereira iba sedtec and pedii oi the 
share of the plaintiffs in the properties which were originally ancestral or joint family 
properties he did not thereby become a trustee of the rents and profits so received . 
for the plaintiffs, although he was liable to account for the rents and profits received 
by him, 

that the fact that the defendant failed to maintain separate accounts of the income 
of the plaintiffs’ share collected by him did not tmpress the fund accumulated by him 
efter severance with the character of a fund belonging to the plaintiffs and the 
defendant, 

that the fund in the hands of the defendant was still a fund of which he was the 
owner and it was not impressed with any trust in favour of the plaintiffs, and 

that the property acquired with the aid of that fund was the exclusive property 
of the defendant and the plaintiffs had no clatm or share in that property. 

Kennedy v. De Trafford’ and Ramabai Govind v. Raghunath’, referred to. 


Ons Fakirrao Manikrao, a resident of the village of Fursungi in the district 
of Poona, died on March 12, 1929, leaving him surviving two sons—Baburao 
(defendant) and Gulabrao (plaintiff)—and his wife Anusuyabai. At the time 
of Fakirrao’s death, the defendant was about 19 years of age and the plaintiff 
was about 5 years of age. Fakirrao was the village Patil, and after his death 
the office of Patil devolved upon the defendant. ~ The family was receiving 
an annual income of Re. 150 whenever the duties of the office of the Patil were 
performed by members thereof. Between 1910 and 1920 Fakirrao officiated as 
the Patil, and between the years 1980 and 1940 the defendant performed the 
duties of the Patil. Fakirrao was possessed of certain lands and three houses 
in Fursungi. Some of these lands were mortgaged and sold by Fakirrao. 
After the. death of Fakirrao the defendant assimed management of the joint 
family and exerted himself with a view to improve the condition of the family. 
The only ancestral lands which were in the possession of the defendant were 
a few lands and by exerting himself in these and certain -lands which were 
obtained by him on lease, the defendant was able to accumulate a sufficient 
amount with the aid of which he redeemed one of the mortgages. In 1987 the 
defendant purchased a survey number from one Ranu Kule for Ra. 200 and 
later redeemed another mortgage. Some time about 1941 an income of about 
Rs. 600 was received by the defendant from orange trees planted by him on 
some land taken on lease. Thereafter by several transactions of sale and pur- 
chase the defendant made a profit of about Ra. 3,000. On July- 8, 1948, the 
defendant purchased from one Anusuya a house ‘at Fursungi for Ra. 1,150. 
Till the year 1940 the plaintiff was attending school and in 1948 his marriage 
was performed and Rs. 600 were spent by the defendant for the marriage 
ceremony. Some time about the end of 1944 there were disputes between the ` 
pJaintiff and the defendant. It was the case of the defendant that there was 
an arrangement to partition the jomt family properties between the two bro- 
thers, that the cattle, ornaments, utensils and the agricultural implements were 
partitioned between the two brothers and the plaintiff took his share of the 
ornaments, utensils and the furniture; that the agricultural implements were 
left with the defendant at Fursungi, and that the immoveable properties of 
the joint family were not divided because the defendant insisted upon receiv- 
ing the share payable by the plaintiff for redeeming the ancestral lands which 
were redeemed by the defendant, as he claimed, at his own expense. On March 
81, 1945, a transferee reconyeyed the land to the defendant for Ra. 1,050 which 
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was paid by the latter. On August 11, 1945, the defendant executed a rent 
note for five years in respect of a survey number and agreed to take those 
lands on lease at an annual rental of Rs. 500. Possession of this land 
was obtained on April 5, 1946. He also executed a rent note in respect 
of a survey number and obtained possession thereof on March 6, 1946, 
to be held on lease at an annual rental of Rs. 300. Thereafter by various transac- 
tions he purchased some lands between March 6, 1947, and August 22, 1947. 
On January 8, 1953, the plaintiff and his mother Anusuyabai commenced the 
present suit in the Court of the Joint Civil Judge, Senior Division, at Poona, 
against the defendant for a declaration that they had each a third share in the 
properties described in the plaint and for separate possession of their shares 
by metes and bounds. In the alternative, it was claimed that if the Court 
held that Anusuyabsai was not entitled to a share in the property, pro- 
vision be made for her maintenance and the plaintiff be awarded his share in 
the properties. It was the case of the plaintiffs that all the properties which 
were in the possession of the defendant were either ancestral properties or 
properties, acquired with the aid of ancestral properties or properties which 
were thrown into the common stock or acquired by joint exertions by the par- 
ties and the same were accordingly impressed with the character of joint family 
property and that the plaintiffs had under the Hindu law collectively a 2/8rd 
share therein and the defendant had the remaining one-third share. The de- 
fendant contended inter alia that the properties in which the plaintiffs claimed 
a share were not joint or ancestral estate, that the properties in his possession 
were his exclusive properties and that the plaintiffs had no share therein, that 
he had never blended the properties acquired by him with any joint family 
or ancestral property in his hand, that in any event there was severance be- 
tween him and the plaintiffs some time after the year 1944 and that the move- 
ables belonging to the plaintiffs and the defendant were divided but the im- 
moveable properties could not be divided becanse the plaintiff declined to pay 
hig share of the debts charged upon the properties which were satisfied by the 
defendant. The trial Judge held that certain lands and houses were joint 
family properties and certain other lands were not joint family properties. He 
ordered that in the properties declared to be joint family properties the plain- 
tiffs had a 2/3rd share. 


The plaintiff appealed. 


M. V. Paranjape, for the appellant. 
M. A. Rane, for respondent No. 1. 
K. J. Abhyankar, for respondent No. 2. 


Suan J. [His Lordship after setting out the facts of the case and holding 
that there was in fact severance of the joint family status in 1945 between the 
plaintiffs and the defendants, proceeded.] The content of the presumption is 
set out by their Lordships of the Privy Council in Appalaswam: v. Suryanara- 
yanmurti,' in the following terms (p. 631) : 

“...Proof of the existence of a joint family does not lead to the presumption that 
property held by any member of the family is joint, and the burden rests upon anyone 
asserting that any item of property is joint to establish the fact. But where it is estab- 
lished that the family possessed some joint property which from its nature and rela- 
tive value may have formed the nucleus from which the property in question may have 
been acquired, the burden shifts to the perty alleging self-acquisttion to establish 
affirmatively that the property was acquired without the ald of the joint family pro- 
perty.” 

The presumption applies only to property acquired during the subsistence of 
the joint family and not thereafter. Mr. Paranjpe has not been able to invite 
our attention to any rule of Hindu law which supports the submission that pro- 
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perty which is acquired, after severance of the joint family status must, even 
if there be no agreement in that behalf, be regarded as acquired for the family. 
Evidently by the severance of the status effected in the year 1945 the plaintiffs 
and the defendant became tenants in common of the property held by them. 
The entire immoveable property of the family, which consisted of the ancestral 
Jands and the subsequent acquisitions till the year 1945, remained after seve- 
rance with the defendant, and it is admitted by the defendant that he did not 
maintain separate accounts of the income received from the properties in which 
the plaintiff had a share, and the properties acquired by him after the parti- 
tion. The defendant also, it is conceded, dealt with the income derived from 
his own share and the share of the plaintiffs. 

Mr. Paranjpe says that when the defendant continued to receive the plain- 
tiffs’ share of the income even after partition, in the ancestral and the joint 
family properties and mixed up the income belonging to the plaintiffs’ share 
with the income of his own share and acquired properties from time. to time; 
all the properties so acquired must be deemed to be impressed with the charac- 
ter of the fund out of which the properties were acquired, i.e., that the pro- 
perties belonged to the three parties to the suit as tenants in common. Coun- 
sel does not rely in support of this contention upon any agreement express or im- 
plied in that behalf. He merely asserts it as a proposition of law that a co-sharer 
in possession of immoveable property belonging to himself and other sharers is a 
trustee for the other co-sharers, and when he mixes up the income received by him 
from property in which he is a ‘co-sharer with his own fund and acquires property 
with that fund, the property so acquired is impressed with the same tenure 
in which the other property of which the income is received is held; and in 
support of this argument Mr. Paranjpe relies upon ss. 90, 94 and 95 of the 
Trusts Act. In our judgment, the argument of Mr. Paranjpe proceeds upon 
several assumptions which are not warranted. Because the defendant conti- 
nued to receive the rents and profits of the share of the plaintiffs in the pro- 
perties which were originally ancestral or joint family properties he did not 
thereby become a trustee of the rents and profits so received for the plaintiffs. 
As a co-sharer, it is true, the defendant was and continued to be Liable to 
account for the rents and profits received by him, but the fact that the defend- 
ant failed to maintain separate accounts of the income of the plaintiffs’ share 
collected by him did not tmpress the fund accumulated by him after severance 
with the character of a fund belonging jointly to the plaintiffs and the defendant: 
the fund in the hands of the defendant was still a fund of which he was the 
owner. It was not impressed with any trust in favour of the plaintiffs: and the 
property acquired with the aid of that fund was the exclusive property of the 
defendant and the plaintiffs had no claim or share in that property. Mr. Pa- 
ranjpe also urged that when the income received by the defendant from the 
properties held by him as a tenant in common with the plaintiffs was blended 
by the defendant with the other income received by him, the defendant was 
guilty of conversion and the property which was acquired by that conversion 
must be regarded as impressed with the rights which the plaintiffs had in the 
property from which the income was received from time to time. But this ia 
the same argument in another guise; and in support of this contention also 
Mr. Paranjpe has not been able to cite any authority or to advance any sub- 
stantial argument. 

In Kennedy v. De Trafford, it was observed: 

“There is no fiduciary relation between tenants in common of real estate as such. 
Nor can one tenant in common of real estate by leaving the management of the. property 
in the hands of his co-tenant impose upon him an obligation of a fiduciary character.” 
A co-sharer collecting rents and profits of the entire property is, therefore, not 
a trustee for the other co-sharers. It is then difficult to accept the argument 
of Mr. Paranjpe that when the defendant collected the rents and profits of 
the immoveable property after the plaintiffs left Fursungi and migrated to 
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Poona, and mixed up the same with the income of his separate acquisitions, 
the total fund became impressed with a trust in favour of the plaintiffs, and in 
the property acquired with the aid thereof, the plaintiffs acquired an interest. 

Sections 90, 94 and 95 fall in Chap. IX of the Trusts Act, and they deal with 
certain obligations in the nature of trusts. A person who is not an express 
trustee, but who holds a position qua another which may be regarded as fidu- 
ciary in character, will be subject to certain obligations set out in the various 
sections of that chapter. Section 90, on which reliance is placed, requires a 
person who has qualified ownership in any property to hold, for the benefit of 
all the persons interested, any advantage gained by him by availing himself 
of his position in derogation of the rights of the other persons interested in the 
property. In order that s. 90 of the Trusts Act may apply, it must be estab- 
lished that the party against whom relief is sought availed himself of his posi- 
tion, that he gained an advantage by so doing and that the advantage was 
gained in derogation of the right of the person interested in the property. In 
other words, a person standing in a fiduciary relation to another cannot by 
taking advantage of his position gain exclusively for himself an advantage 
which he could not have obtained but for the position which he occupied. That 
the defendant when he collected the rents and profits of the property may be 
liable to account for the same is undisputed. But it is difficult to appreciate 
when the plaintiffs left the defendant in enjoyment of their share of the pro- 
perty and the latter collected the rents and profits thereof how he may be re- 
garded as having availed himself of his position and having obtained an ad- 
vantage in derogation of the rights of the plaintiffs which rendered him liable 
to hold for the benefit of the plaintiffs the property acquired by him out of 
the fund with which the income of the plaintiff’s share was mixed up. In our 
. Judgment, s. 90 can have no application to this case. 


Section 94 only extends the obligations prescribed by as. 81 to 98 of the Trusta 
Act to constructive trusts in cases not otherwise expreasly provided for; and 
does not add substantially to the provisions of s. 90 on which reliance has pri- 
marily been placed. 

Section 95 of the Trusts Act provides: 


“The person holding property in accordance with any of the preceding sections of 

this Chapter must, so far as may be, perform the same duties, and is subject, so far 
as may be, to the same liabilities and disabiltties, as if he were a trustee of the property 
for the person for whose benefit he holds it.” 
If, however, the defendant be not regarded as holding the property in a fidu- 
ciary capacity in accordance with any of the preceding sections of Chap. IX, 
by reason of s. 95 he will not evidently be subject to the liabilities and dis- 
abilities of a trustee. There is, in our judgment, nothing in‘ss. 90, 94 and 95 
which expressly or by implication renders the self-acquisition of the defend- 
ant liable to be held for the benefit of the plaintiffs merely because the defend- 
ant has not maintained a separate account of the income received by him out 
of the share of the plaintiffs in the property. 

But Mr. Paranjpe relied strongly upon a judgment of this Court in Ramabat 
Govind v. Raghunath, in support of his argument. In that case, the Court 
held that where a trustee had purchased property from a fund, which consist- 
ed of the income received from trust property and the other property belong- 
ing to the trustee, the property so purchased will be held by the trustee as if 
the beneficiary- had the same right therein as in the trust property. Im that 
case, the person who acquired the property in the view of the Court oceupied 
the position of an express trustee. He had collected the income of the trust 
property as well as of other properties, and had mixed up the income and 
out of the fund so collected he had acquired the disputed property. The ques- 
tion then arose whether to the disputed property the beneficiary of the trust 
could have recourse; and this Court held that the property so acquired must 
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opponent No. 1 are brothers. Opponents Nos. 2 and 3 are the sons of oppo- 
“Decided, December 3, 1958. Civil Revision . 2 [1954] A.I.R. Nag. 250. 


Application No. 1878 of 1958 (with O.A. No. 3 (1980) 82 Bom. L.R. 645, P.O. 
2318 of 1058), from the orders by KJ. & (1955) 87 Bom. L.R. 845, P.o. 
Manjrekar, Civil Judge, 8. D., Ahmednagar, in 5 [1923] ALR. P.O. 18. 
Special Civil Suit No. 28 of 1957. 6 [1928] A.LR. P.C. 98. 

1 [1946] Nag. 824, ra. 7 (1939) 41 Bom. L.R. 994. - 


that ın all these cases wnat the Gourt was called upon to consider was the 
power of a pleader to enter into a compromise. None of these cases dealt with 
the question of the power of an advocate to compromise a suit. In Sourendra 
Nath Miira v. Tarubala Dasi*, it was held by their Lordships of the Privy 
Council that an advocate in India, whether practising in the presidency towns 


1 [1928] A.LR. P.O. 18. 3 (1989) 41 Bom. L. R. 904. 
2 [1993] A.LR. P.O. 98. . 4 (1080) 32 Bom. L. R. 645, P.O. 


s 


1988.] SUBEKDRA SHANEAR v. LAXMAN (A.0.3.}—Mudholkar J. 7659 


or in the mofussil, who derives his general authority for being briefed in a 
suit on behalf of the client, has implied authority to settle and compromise in 
all matters connected solely with the action in which he has received a brief 
(but not in matters merely collateral to the action), unless he has received ex- 
press instructions to the contrary from his client. This decision of-their Lord- 
ships goes against the contention advanced before me by Mr. Pendse. 
Mr. Pendse, however, relies upon the following passage in the judgment of their 
Lordships (p. 652) :— 

“|,..Their Lo pe desire to confine their decision on this point to the case of 
advocates, whatever their qualifications, admitted as such by the respective appropriate 
Courts in India, who derived their general -authority from being briefed in a suit on 
behalf of a client. Where the legal representative in Court of a client derives his 
authority from an express written authority, such as a vakalatnama, different considera- 
tions may well arise, and in such cages their Lordships express no opinion as to the 
existence of any implied authority of the kind in discussion.” 

Mr. Pendse argues that these observations of their Lordships would clearly 
show that where an advocate has filed a vakalainama, his powers must be deem- 
ed to be limited to matters specifically mentioned in the vakalaitnama. In other 
words, his argument is that there is no scope for implying any powers with an 
advocate who has in his favour a vakalatnama from his client who has engaged 
him. It seems to me that though their Lordships have stated that other consi- 
derations will have to be borne in mind while considering the question as to 
whether advocates deriving their authority from a vakalainama have an im- 
plied power to enter into a compromise, their Lordships have not expressed any 
opinion to the effect that where a vakalainama exists there is no scope for 
implying in favour of the counsel authority with regard to matters which are 
not specifically mentioned in the vakalainama. On the basis of the decision 
of their Lordships it has been held by a Full Bench of the late High Court 
of Nagpur in Jiwibat v. Ramkuwar®, that counsel in India, whether barristers, 
advocates or pleaders, have inherent powers, both to compromise claims and 
also to refer disputes in Court to arbitration, without the authority or consent 
of the client, unless their powers in this behalf have been expressly counter- 
manded, and this is so whether the law requires a written authority to act 
or to plead or not. It is true that a division bench of the same High Court 
have in Supaji v. Nagorao,® pointed out that the view taken by the full bench 
in so far as the scope of the authority of pleaders is concerned is not in accord 
with the decision of their Lordships of the Privy Council in Sarat Kumari v. 
Amulyadhan and Sourindra v. Herambe. But the division Bench has 
accepted ‘as correct the view of the full bench to the effect that the autho- 
rity of an advocate to compromise is implicit in the appointment of the advo- 
cate: unless it is expressly countermanded by the client. I respectfully agree 
with the view taken in these cases and hold that Mr. Kotwal had an implied 
authority to enter into a comproimise with respect to the matter under appeal. 

It must, however, be borne in mind that the implied authority of an advo- 
cate to enter into a compromise is limited to the action in which he has been 
engaged and does not extend to matters which are extraneous to the action 
or which are merely collateral to it. It is argued by Mr. Pendse that here the 
compromise is beyond the authority of the counsel because it embraces a matter 
which is extraneous to the appeal before this Court. It seems to me that this 
argument is correct and must be accepted. Now, the matter which was before’ 
this Court was whether a temporary injunction should issue to the present 
applicant, i.e. to the respondent in the appeal, or not. No question of depo- 
siting any money was at all involved in this appeal. On the other hand, what 
was sought by the appellants in the appeal, ie. the present opponents, was a 
reatraint order against the present applicant, prohibiting him from withdraw- 
ing certain monies which were in deposit with certain banks. The effect of 
the order of the High Court passed on the consent accorded by Mr. Kotwal is 
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to make availablé to opponent No. 1 the amount with respect: to which the 


_ opponents had sought an injunction. No doubt, under that order the appli- 


cant is only required to deposit half of the amount withdrawn by him in Court; 

but upon the order as it stands, if such amount is deposited by the applicant, 
the opponents will be at Liberty to obtain permission of the Court to withdraw 
the amount on such terms as the Court may impose on them. In my opinion, 
what was agreed to by Mr. Kotwal is thus quite extraneous to the matter which 
was before this Court in the appeal. In Sheonandan Prasad Singh v. Abdul 
Fateh Mohammad Rega’, their Lordships of the Privy’ Council observed 
as follows (pp. 847-48) :— ' 

“But whatever may be the authority of counsel, whether actual or ostensible, it 
frequently happens that actions are ‘compromised without reference to the implied 
authority of counsel at all In these days communication with actual principals is 
much easier and. quicker than in the days when the authority of counsel was first 
established. In their Lordships’ experience both Mm this country and in India it con- 
stantly happens, Indeed it may be said, that it more often happens that counsel do not 
take upon themselves to compromise a case without receiving express authority from 
their clients for the particular terms: and that this postion in each particular case is 
mutually known between the parties.” 

Then their Lordships proceeded to observe (p. 848) :— 

“Their Lordships, however, think ft advisable to say that if the facts are as they 
suppose them to be, viz. that the attack on the plaintiffs’ title was not seriously made in 
the Court of Appeal, counsel’s authority could not in any circumstances extend to an 
agreement to part with the plaintiffs’ rights iņ the property over which the mortgage 
was claimed which the plaintiffs were seeking to get rid of...” 


‘After making these observations, their Lordships quoted with approval the fol- 


lowing observations of Pollock C.B. in Swinfen v. Lord Chelmsford® -— 

“The other complaint made in the first count is, that the defendant agreed, on the 

plaintiffs behalf, that the estate should be given up and a conveyance of it be executed 
by the plaintiff. As to this, the plaintiff has always contended that the defendant had 
no authority or power to make such an agreement, that it was not binding, and that the 
agreement was a nullity; and we are of opinion, that although a counsel has complete 
authority over the suit, the mode of conducting it, and all that is incident to tt—such as 
withdrawing the record, withdrawing a juror, calling no witnesses, or selecting such 
as, in his discretion, he thinks ought to be called, and other matters which properly’ 
belong to the suit and the management and conduct of the trial—we think he has not, 
by virtue of his retainer in the suit, any power over matters that are collateral to it 
For instance, we think, in an action for a nuisance between the owners of adjoining 
land,—however desirable tt may be that litigation should cease by one of the parties 
purchasing the property of the other, we think the counsel have no authority to agree 
to such a sale and bind .the parties to the suit without their consent, and certainly not 
contrary to their instructions, and we think such an agreement would be void.” 
Here if we substitute ‘‘injunction’’ for ‘‘nuisance’’, the analogy between the 
ease decided by Pollock. C.B. and the present case would also be very clear. 
In my opinion, therefore, though Mr. Kotwal had authority to compromise, 
his authority did not extend to agreeing on behalf of his client to deposit half 
the amount in Court. ~ 

For.these reasons, I allow Civil Application No. 2818 of 1958 and direct that 
the appeal shall now be heard again. The Rule is made absolute in the civil 
application. 

In view of the fact that the civil application is allowed and the appeal is 
ordered. to be re-heard, the civil revision app anon, (No. 1378 of ee has 
become infructuous ‘and is accordingly dismissed. 

There will be no order ak to costs. - 

The appeal from Order will now be heard next week. 
7 (1085) 87 Bom, LAR. 845, P.o. 8 (1860) 5H & N. 890, 922. 
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therefore, he passed a gift deed in favour of his minor grandsons, making his daughter- 


* Decided, December 11, 1958. Beoond sion, at Igatpuri, in Regular Darkbest No. 852 
peal No. 256 of 1956 (with Becond Appeal Re. of 1953. 
257 of 1958), against the decision of T.P. Gho- 1 re L L. R. ai Bomi, sate, P.O. 
ene T a ie a eed 2 [19383] AIR. Rang. 1 

208 of 1954, confirming the order passed 3 (1884) LL.R. 9 Bom. ae. 
by D. M. Honavar, Civil Judge, Jidnlor Divi- Sues 


the minors accepted delivery on their behalf. Now, the mother had no right 
to the custody of the minors’ property as long as their father was alive. She 
was not even the de facto guardian. For this..reason, she could not accept 
delivery of possession on their behalf. This is what was held in the Rangoon 
case referred to above. It was contended by Mr. Karlekar for the donees, who 


1 (1098) L L. R. 52 Bam. 816, r.o. 2 [1983] ALR. Rang. 155. 
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are the appellants before me, that it is not necessary that a gift must be ac- 
cepted on behalf of the minor donees by their legal guardian and that it would 
be open to any person to accept a gift on their behalf. He points out that, 
after all, in accepting delivery of possession of property gifted to a minor, the 
person who so accepts it does something for the benefit of the minor, and that, 
therefore, that person must be held to be competent in law to accept such gift. 
I am afraid I cannot accept this argument, because the law contemplates that 
delivery of possession is essential for completion of a valid gift; and delivery 
of possession must ordinarily be made, when the property is capable of actual 
delivery of possession, to the person who is to take possession of such property 
or a person duly authorised in law to take delivery of possession on his behalf. 
In the case of a minor, the only person who can be said to be legally authorised to 
take possession or accept delivery of possession on behalf of the minor is his 
legal guardian. A stranger cannot step in and take possession on his behalf. No 
doubt, in accepting delivery of possession of property gifted to a minor, the 
person taking possession will be accepting a benefit, but it seams to me that a 
benefit cannot be forced upon a minor in this way. It can be accepted only 
by someone who is competent to act on behalf of the minor. 

One of the properties gifted is'a house in which the grandfather, who is the 
donor, the donees and their father and mother live. Relying upon the decision 
of West J. in Shaik Ibhram v. Shatk uleman, Mr. Karlekar contended 
that in a case of this kind no actual delivery of posseasion by the donor to the 
donees was necessary. In the decision just referred to, West J. has observed 
us follows (pp. 150-151) :— 


“...As to the delivery of the house, the principle is to be borne In mind, that 

when a person is present on the premises proposed to be delivered to him, a declaration 
of the person previously possessed puts him into possession. He occupies certain part, 
and this occupation becoming actual possession by the will of the parties, extends to 
the whole which is in immediate connection with such part where the possession is 
rightfully, though not where it is wrongfully taken—Er parte Fletcher. An appropriate 
intention where two are present on the same premises may put the one out as well as 
“the other into possession without any actual physical departure or formal entry, and 
effect is to be given, as far as possible, to the purpose of an owner, whose intention to 
transfer has been unequivocally manifested.” 
It is not necessary for me to consider how far this statement of the law can be 
regarded as correct in view of the decision of their Lordships of the Privy 
Council in Musa Miya v. Kadar Buz, because the decision of West J. is distin- 
guishable. In the case before him, the donee does not appear to have been a 
minor and was thus a person who could legally form an intention to continue 
in possession of the property as an owner. Where the donee is a minor, an 
intention of the kind contemplated by West J. could only be formed on his 
behalf by his legal guardian. 

Then Mr. Karlekar pointed out that the suit property was actually mutated 
in the name of the minor and, therefore, it must be held that the possession of 
that property was delivered to him. It may be mentioned that even the record 
of rights does not show that the minora were in possession through their legal 
guardian. On the contrary, it shows that they were in possession through 
their mother. Therefore, even if it is held that possession had beer delivered 
by the donor, it was so delivered, not to the legal guardian, but to the mother 
of the minors who could not in law be entitled to act for and on behalf of the 
minors and accept delivery of possession. 

That being the position, I hold that the Courts below were right in coming 
to the conclusion that the deed of gift was not complete .and, therefore, not 
valid in law. Accordingly, I dismiss the appeals with costs. 

Appeals dismissed. 


8 (1884) LL.B. 9 Bom. 148. 
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Before Mr. Justice Vyas and Mr, Justice Tambe. 


MESSRS. BHIKUSA YAMASA KSHATRIYA v. SANGAMNER 
AKOLA TALUKA BIDI KAMGAR UNION.* 
Minimum Wages Act (XI of 1948), Secs. 3, 5, 6, 7, 8, 10, 20, 26—Coristitution of India, 
` ‘Arts. 13, 14—Whether obligatory upon State Government to fix or revise rates of 
minimum wages according to cost of living index—Section 3(3)(a)(iv) of Act whether 
discriminatory—Burden of proof where notification issued under statute challenged as 
being discriminatory—Whether necessary to prove that discrimination intentional and 
purposeful, 


The Mintmum Wages Act, 1948, does not cast a statutory obligation upon the State 
Government to fix or revise the rates of mintmum wages strictly according to the 
- cost of living index. Therefore, if the cost of living index in a particular locality is 
not strictly followed while fixing or revising the rates of minimum wages under s. 3 
of the Act, no breach of a statutory duty is committed. 

Section 3(3)(a)(iv) of the Minimum Wages Act, 148, is not discriminatory and it, 

therefore, does not violate the provisions of art. 14 of the Constitution of India. 
Bijay Cotton Mills Lid. v. The State of Ajmer,' referred to. . 

When a notification issued by Government in pursuance of the power conferred 
upon it by the statute js challenged under art. 14 of the Constitution of India as being 
discriminatory, the challenger must prove not only that the notification is not based 
on any classtfication or that it is based on classification which is not founded upon 
intelligible differentia having rational relation to the object which the Legislature has 
sought to attain by enacting the statute, but further that the discrimination is inten- 
tional and 

Chtranjitlal Chowdhuri v. The Union of India,’ Ram Krishna Dalmia v. Tendolkar J.,’ 
The State of Rajasthan v. Rao Manohar Singh,’ Ram Prasad Narayan Sahi v. The 

* State of Bihar’ Budhan Choudhry v. The State of Bihar’ Snowden v. Hughes,’ Edward 
Mills Co. Ltd. v. The State of Ajmer and State of Bombay v. Narothamdas Jethabhai,’ 
referred to. 

_Article 18(3) of the Constitution of India does not confer upon the order, rule, 
Yegulation, notification etc. referred to in cl. (a) of art. 18(3), the character identical 
with the character of the Act of the Legislature. All that it says is that the order, 
notification etc. shall have the same force, and shall be treated on the same footing, 
as the Act of the Legislature. 


Tue facts appear in the judgment. 


R. B. Kotwal, for the petitioners. 

D. 8. Nargotkar, for opponent No. L 
_H. R. Gokhale, for opponents Nos. 2(a) and 2(b). 

H.-H. Seervas, Advocate General, with B. N. Vaki, for opponent No. 3. 
` H. M. Seervai, Advocate General, instructed by Little and Co., for opponent 
No. 4. 

H. M. Seervai, Advocate General, for opponent No. 5. 


Vyas J. This is an application under art. 226 of the Constitution of India 
by the owners of the Bidi manufacturing concerns of Sangamner, Akola and 
places within 7 miles of their respective municipal limits and it raises certain 
important questions of law. 

In the year 1948 the Central Legislature passed an Act, being Act No. XI 
of 1948, called the Minimum Wages Act. Section 3(1) of the Act empowers 
the appropriate Government to fix the minimum rates of wages for certain 


industries which are described as ‘‘scheduled industries’’. Section 3, sub-s. (3), 
*Decided, June 37/80, 1958. November, 28, pes] 8.0.R. 996. 
1968. Special Civil Application No. 67 of 1958 
(with Civil A iHoation No. 1555 of 1958). 
1 [1985 1 HOR. 752. 
2 0501 §.0.R. 869, s.c. 58 Bom. L.R. 499, 
3 (1958) 61 Bom. L.R. 193, 8.0. 


1953] 8.0.R. 1129. 
H 1 8.0.R. 1045. 


[1955] 1 8.0.R. 785. 
[1951] 8.0.R. 51, s0. 53 Bom. L.R. 403, 
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el, (a), subl. (w), provides that different minimum rates of wages may be 


fixed for different localities at the time of fixing or revising the minimum rates < 7 


of wages. Section 4 lays down what the minimum rates of wages fixed or revised ` 
by the appropriate Government under s. 8 may consist of. Section 5, sub- 
s. (1), cL (a), provides for the appointment of a Committee to hold enquiries 
in the matter of fixing minimum rates of wages in respect of any scheduled 
employment. Section 5, subs. (2), empowers the appropriate Government to 
fix the minimum rates of wages in respect of each scheduled employment, after 
considering the advice of the Committee appointed under cl. (a) of subs. (1) 
of s. 5. Section 6 requires the appropriate Government to appoint Advisory 
Committees and Sub-committees to inqnire into the conditions prevailing in 
any scheduled employment and to advise the appropriate Government in the 
matter of revising the rates of wages in respect of such employment. Under 
g. 7 the appropriate Government is empowered to appoint an Advisory Board 
for coordinating the work of the Advisory Committees and Sub-committees. 
Section 8 provides that the Central Government shall appoint a Central 
Advisory Board for the purpose of advising the Central Government and State 
Governments in the matters of fixation and revision of minimum rates of wages 
and other matters under the Act and for coordinating the work of the Advisory 
Boards. Section 10 lays down that before revising any minimum rates of wages 
fixed under the Act, the appropriate Government shall consult all the Advisory 
Committees appointed under s. 6 and the Advisory Board also. Section 20 
empowers the appropriate Government to appoint an Authority to hear and 
decide for any specified area all claims arising out of payment of leas than the 
minimum rates of wages to employeea employed or paid in that area. Sub-sec- 
tion (2) of s. 20 provides that where an employee is paid less than the minimum 
rates of wages fixed for his class of work under the Act, the employee himself, or 
any legal practitioner or any official of a registered trade union authorised in 
writing to act on his behalf, or any inspector, or any person acting with the per- 
mission of the Authority appointed under sub-s. (1), may apply to such Autho- 
rity for a direction under sub-s. (3) of s. 20. Then, there is s. 26, subs. (24) 
whereof provides: : 

“The appropriate Government may, if it is of opinion that, having regard to the 
terms and conditions of service applicable to any class of employees in a scheduled 
employment generally or in a scheduled employment in a local area, it is not necessary 
to fix minimum wages in respect of such employees of that class as are in receipt of 
wages exceeding such limit as may be prescribed in this behalf, direct, by notification 
in the Official Gazette and subject to such conditions, if any, as it may think fit to 
impose, that the provisions of this Act or any of them shall not apply in relation’ to 
such employees.” 

In the year 1952 the State of Bombay issued a notification No. 146/48-X1II 
under s. 5, sub-s. (2), of the Act (the Minimum Wages Act) fixing the rates 
of minimum wages with effect from March 381, 1952, for workers employed in 
certain Bidi manufacturing concerns. Under that notification the districts of 
Thana, Ahmednagar, Hast Khandesh, West Khandesh, Nasik, Poona, Satara 
North, Kolaba and Dangs comprised Zone No. IMT; the districts of Banas- 
kantha, Panchmahals, Broach and Surat comprised Zone No. IT; and the dis- 
tricts of Dharwar, Bijapur, Belgaum, Kanara, Ratnagiri, Sholapur, Satara 
South and Kolhapur comprised Zone No. IV. The notification provided that 
in the districts comprised in Zone No. III the minimum rate of wages to be 
paid to employees working in the Bidi manufacturing concerns in that Zone 
was Rs. 2 for thousand Bidis. 

It may be noted at this stege that the towns of Akola, Sangamner and places 
situated within 7 miles of their respective municipal limits fell within the 
District of Ahmednagar. Sinnar is a town situated in the District of Nasik. 


Jalgaon is a town situated in the District of Hast Khandesh and Dhulia is a 


town situated in the District of West Khandesh. 
On August 29, 1953, the State of Bombay issued a notification under a. 26, 
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subs. (2), of the Act declaring that the Act shall not apply duri 
from August 30, 1953, to December 31, 1953, to any locality in 
` Bombay except certain specified localities and the localities so exc 
ed the towns of Sangamner and Akola. By a notification dated | 
1958, the above exemption from the provisions of the Act was e 
January 1, 1954, to March 31, 1954. By a further notification dat 
1954, once again the said exemption was extended from April 
September 80, 1954. As I have mentioned above, the exemption í 
ration of the Act, which was originally declared by the notifi 
August 29, 1953, did not apply to certain areas, including t 
Sangamner and Akola. By a further notification dated Septem 
issued under sub-s. (2) of s. 26, the said exemption was still furt 
from October 1, 1954, to December 31, 1954. Again, this exemption 
by a similar notification from January 1, 1955, to March 31, 1955. 
by a notification dated March 81, 1955, the State Government 
_ extended the above exemption from April 1, 1955, to June 80, 1956 
“by a notification dated June 30, 1955, issued under sub-s. (2) 
Government of Bombay directed that for a period of three monti 
from July 1, 1955, the provisions of the Act shall not apply tc 
employed in any tobacco manufactory in Sangamner and Akola anc 
in 7 miles of their respective municipal limits also. It would thus 
till June 80, 1955, the provisions of the Act applied to the towns 
Sangamner and places within 7 miles of their respective. mui 
although they did not apply to certain other areas and that wit 
July 1, 1955, the Act ceased to apply even to the towns of Akola an 
and places within 7 miles of their municipal limits. This exempi 
application of the Act was extended from time to time by not 
December 81, 1956. However, in the meantimé, on August 22, 16 
of Bombay issued a notification No. 2438/48J cancelling the ex 
effect from September 1, 1956, so far as Sangamner, Akola and 
7 miles of their municipal limits were concerned. 


During the period from March 31, 1952, to June 30, 1955, ı 
period the Act applied to Sangamner, Akola and places within 7: 
municipal limits, the State Government issued a notification on A 
revising the minimum rates of wages. As a result of this no 
minimum rates of wages in Sinnar, Sangamner, Akola and pl 
within 7 miles of their respective municipal limits were raised 
Sangamner, Akola and places within 7 miles of their respective mu 
were concerned, the rate was raised from Rs. 2 for thousand Bidi 
for thousand Bidis. So far as the rate in the town of Sinnar w 
it was raised from Rs. 2 for thousand Bidis to Re. 2-4-0 for thousa 
may be noted that in the case of East Khandesh and West Khan 
of minimum wages was reduced from Rs. 2 for thousand Bidis 
for thousand Bidis. So far as the cities of Poona and Sholapur 3 
ed, the rate of minimum wages was kept constant. In Poona it 
Re. 2 for thousand Bidis and in Sholapur it continued to remain 
for thousand Bidis. 

Taking advantage of the above position, the Bidi workers at Sa 
Akola and at various places situated within 7 miles of their respe 
pal limits started demanding wages at the revised rates. These 
claims under s. 20 of the Act before the Authority under the Act. 
of the Bidi manufacturing concerns resisted the claims of the 
various grounds. One of the contentions put forward by the e 
that complicated questions of law under the Constitution of India 
ed in the determination of the claims of the employees and, therefo1 
rity should submit the cases to the High Court for a decision of the 
under the Constitution. The Authotity, however, did not cons 
accede to the prayer of the employers and proceeded to hear ar 
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claims of the workers. On November 6, 1957, the Authority gave his deci- 
sion in one of the Miscellaneous Applications, namely, Miscellaneous Applica- 
tion No. 65 of 1956, and he held that. the Bidi workers were not entitled to ` 
receive wages at the revised rates for the period September 1, 1956, to Decem- 
ber 31, 1956. But the Authority further declared that with effect from 
January 1, 1957, onwards the Bidi workers would be entitled to receive wages 
at the rates revised under the notification dated April 19, 1955. It is from this 
decision of the Authority that both the parties have filed the various applica- 
tions. The present application (No. 67 of 1958) is filed by the owners of the 
Bidi manufacturing concerns of Sangamner, Akola and places situated within 
7 miles of their respective municipal limits. As I have mentioned above, both 
the parties, namely, the owners of the Bidi manufa ing concerns and the 
employees working in those concerns have felt dissatisfied with the decision of 
the Authority. The employers contend that the Authority erred in granting a - 
declaration that the Bidi workers in Sangamner, Akola and places within 7 miles 
of their respective municipal limits were entitled to the wages of Rs. 2-2-0 for 
thousand Bidis from January 1, 1957. The Bidi workers, on the other hand, 
contend that they should have been granted wages at the rate of Rs. 2-2-0 for 
ee Bidis for the period from September 1, 1956, to December 31, 1956, 


Now, the learned advocate Mr. Kotwal for the petitioners has pressed several 
contentions before us in this application. His first contention is that the pro- 
cedure requisite under the Minimum Wages Act was not followed by the State 
Government before revising the rates of minimum wages payable to the Bidi 
workers, that no sufficient thought was given by Government to the diminishi 
cost of living index number in the localities concerned and that the revision of 
the rates of minimum wages was done in a manner which was arbitrary, 
capricious and against the rules of natural justice. Mr. Kotwal has made this 
contention in this way: He says that when the rates of minimum wages were 
originally fixed by a notification dated March 31, 1952, and when various Zones 
were created for that purpose, Jalgaon and Ahmednagar were placed in the- 
game Zone, being Zone No. IIT. Akola and Sangamner are towns situated in 
the district of Ahmednagar. Mr. Kotwal says that the cost of living index 
number, so far as the town of Jalgaon in the East Khandesh district was con- 
cerned, went down substantially in the years 1954 and 1955. The district of 
East Khandesh and the district of Ahmednagar were grouped together in the 
same Zone in the year 1952, the basis of the grouping being the similarity of 
conditions regarding the cost of living. The district of Nasik was also included 
in the same Zone in the year 1952, As the cost of livmg index number went 
down in Jalgaon, says Mr. Kotwal, it must presumably have gone down in 
Ahmednagar district as well. As between Jalgaon and Ahmednagar, the former 
being a much more industrialised place, the living must have been more ex- 
pensive there than in the places in the Ahmednagar district, and yet the revised 
rates of minimum wages in Jalgaon were lower than in Sangamner, Akola and 
places within 7 miles of their respective municipal limits. The rate of mini- 
mum wages as originally fixed by the notification, dated’ March 31, 1952, for 
Nasik, Jalgaon, Sinnar, Sangamner, Akola and places within 7 miles of the 
respective municipal limits of Sangamner and Akola was Rs. 2 for thousand 
Bidis. The revised rate for Nasik was increased to Rs. 2-4-0 for thousand Bidis 
from Ra. 2 for thousand Bidis. The revised rate for Sinnar, Sangamner, Akola 
and places within 7 miles of the respective municipal limits of Sangamner and 
Akola was increased from Rs. 2 for thousand Bidis to Rs. 2-2-0 for thousand 
Bidis. The revised rate for Jalgaon, on the other hand, was reduced from 
Ra. 2 for thousand Bidis to Re. 1-10-0 for thousand Bidis. Thus, says Mr. Kot- 
wal, the rate of minimum wages payable to Bidi workers in the localities where 
the living was cheaper was increased and it was reduced in places where the 
living was more expensive. Such a result, Mr. Kotwal says, would not have 
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occurred if proper procedure under the Act, had been” followed by the State 
Government ‘at the time of the revision of the rates. `. `> =~ = oe 


Mr. Kotwal’s submission rests on the exaggerated importance attdéhed by..." 


him to. thé cost of living index number in the various places. It isa fallacy to 
say- that if the cost of living index number in ong place is higher‘than that in 
another, the living is more expensive in the-former placa thah in the latter. 
Cost of living indices are family baskets containing varying quantities of vari- 
able factors, such. as, needs of the people concerned, their standards of living, 
the quality of goods available to thém for consumption, transport charges, ete. 
We do not think it could be seriously disputed that an index number of the 
cost of living is really the ratio that the current cost of fixed collection of goods 


and services bears to the cost of the same collection of goods and services during - 


a based-period. One has to keep before hin the family basket with contents 
‘ varying'in quantity as well as in quality. The cost of living index over a 
periòd of years is a-measure of the variations in the prices of identical family 
--basketa. We cannot compare the index for.two different places, because the 


"+. contents and size of the baskets in two places may be different, as, for example, 


in Bombay the basket may contain 28 items of food, whereas in Ahmednagar 
- it may contain only 14 items of food. It would, therefore, not be entirely safe 
to rely exclusively upon the test of the coat of living index number while deter- 
mining the question whether the rates of minimum wages fixed or revised were 
arbitrarily or properly fixed or revised. 3 

-~ It may be noted at this stage—and this is important—that the Minimum 
Wages Act does not cast a statutory obligation upon the State Government to 
fix or revise the rates of minimum wages strictly according to the cost of living 
index. Therefore, if the cost of living index in a particular locality is not 
strictly followed while fixing or revising the rates of minimum wages, there is 
no breach of a statutory duty committed. Section 4, sub-s. (1), merely provides 
that a minimum rate of wages fixed or revised by the appropriate Government 
under s. 8 may consist of any one of the three alternative methods. The first 
and the third methods in which there is a reference to the cost of living 
index are not obligatory. The State Government may adopt them or may not. 
Of course, if the State Government does adopt these methods, the element of 
the cost of living index may to a certain extent influence the rate. In the 
present case, however, there is nothing to show what method was adopted by 
the State Government for revising the rates of minimum wages by the notifica- 
tion, dated April 19, 1955. Indeed, we do not know what particular method 
was adopted by the State Government when the rates were originally fixed in 
1952. If the method adopted by the State Government was the one provided 
by cl. (#) of sub-s. (1) of s. 4, the cost of living index would not play the part 
which Mr. Kotwal says it should in the fixing or revising the rates of minimum 
wages. I have referred to this aspect of the case in some detail, because Mr. Kot- 
wal has laid an emphasis, which appears to us to be an exaggerated emphasis, 
on the cost of living index number in the context of the question of fixing or 


..,, revising the rates of minimum wages under the Act. 


Next Mr. Kotwal says that the revision of the minimum rates of wages was 
done by the State Government arbitrarily and in a manner agai the rules 
of natural justice. We have considered this contention carefully, but have 
- felt ourselves unable to accept it. As I have stated above, s. 5, sub-s. (1), of 
the Act provides for the appointment of a Committee to hold an enquiry and 
advise the appropriate Government in the-matter of fixing the minimum rates 
of wages. Section 6 provides for the appointment of Advisory Committees and 
Sub-Committees to enquire into the conditions prevailing in any scheduled em- 
ployment and to advise the appropriate Government in the matter of the revi- 
gion of the rates of minimum wages. It is not disputed that in this case an 
Advisory Committee was appointed by the State Government under s. 6. The 
said Committee was consulted by the State Government. It is also not dis- 
puted that this Committee made requisite enquiry into the conditions prevail-' 


w 


as j Kia 
A x R 





1968, j~ - Bangs v. sangan BIDI KAMGAR UNION a ow. me re J. _ 769 


ing in ‘the “Bidi making industry -i -in the District of Ahmednagar wherein the 
_towns-of Akola, Sangamner ‘and the places within 7 miles of their respective 
“municipal: Withita are situated: . This Committee, after due deliberations, made 


".°@ report to%the State Government, i.e; the Government of Bombay. After the 


report of the Advisory Committee was received by the Government of Bombay, . 


the Government..appointed ‘an Advisory Board under s. 7 of the Act. It ap- 
pears that the report, submitted to the Government by the Advisory Committee 
was not a unanimous ‘report. The- Advisory Committee consisted of seven 
members. Three of the’ members were representatives of the employers, and 
three others were representatives of the employees. Shri P. S. Bakhle was the 
Chairman of the Committee. The Government sent the Committee’s report to 
‘the Advisory Board and the Board, after going carefully into the question of 


the revision of the rates of minimum wages, made a unanimous report to thè.. 


Government. 


It may be noted at this stage that on June 29, 1954, the Under-Secretary to 


the Government of Bombay, Development Department, -wrote a letter, being 


letter No. 2438/48-J, to the Chairman of the Advisory Board. Along with this ` 


letter the Government forwarded to the’ Chairman of the Board a copy of 
the report of the Advisory Committee. In the course of this letter the Gov- 
ernment brought it to the notice of the Chairman that the Bidi Manufacturers 
and Merchants Association of Sholapur had represented to the Government 
that the rates of wages in the Bidi factories in the neighbouring areas of Hyder- 
abad were unduly low and that the rate of minimum wages at Re. 1-140 for 
thousand Bidis, which was prevailing at Sholapur, would not allow them to 
compete with the Bidi factories in the Hyderabad area. The Chairman of the 
Advisory Board was requested by the Government to go into that question and 
to give to the Government the benefit of the Board’s advice on that point. It 


` 


may be noted—and this is important—that along with this letter, dated June 29, > 


1954, Government forwarded to the Chairman of the Advisory Board a copy of 
a letter, dated September 29, 1953, which was received from the Chai 

Nasik-Sinnar-Sangamner Bidi Karkhandar Mandal, Sinnar, on the subject of 
the revision of minimum rates of wages and the Chairman of the Advisory 
Board was particularly requested to take into consideration the various sug- 
gestions which were made by the Chairman of the above-mentioned Bidi Kar- 
khandar Mandal in the matter of revising the minimum rates of wages. 


Not only this, but on July 30, 1954, Shri Joshi, the Secretary of the Advisory 
Board, wrote letters to the employers in the Bidi industry. In these lettera the 
employers in the Bidi industry were in terms told that the Government had 
referred the question of revising the rates of minimum wages, which were ori- 
ginally fixed in pursuance of the notification, dated December 27, 1951, to the 
Advisory Board. The employers were requested to forward their suggestions, 
if any, to the Advisory Board on or before August 9, 1954. In particular, the 
employers in the Bidi industry were uested to forward to the Secretary of 
the Advisory Board certified aerouant: dor the year 1952-58, income-tax state- 
ments and salea-tax returns (in support of the case of the employers), details 


of the price for preparing. 1000 Bidis, selling price and wage rate respectively ` 


for each year since 1948, the strength of the workers employed by them in the 
factory as well as-on ‘“Khep”, ete. etc. The employers were also requested to 
inform the Secretary of the Advisory Board as to what rate of minimum wages 
was appropriate in their view. It is, therefore, reasonable to assume that the 
employers must have made representations to the Advisory Board and must 
have told the Board what they considered was an appropriate rate of mini- 
mum wages payable to the workers in-their factories... The Advisory Board 
must have taken into consideration all the material supplied to them by the 
employers and the employees. Thereupon the Board made a unanimous recom- 
menäation to the appropriate Government. The said unanimous -recommenda- 
tion was the basis upon which the notification, dated April 19, 1955, was issued 
by the State of Bombay and it was under that notification that the revision of 
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the rates of minimum wages was ordered in Nasik, Sinnar, Sangar 
and places situated within 7 miles of the reapective municipal lim 
gamner and Akola. Under these circumstances, it is impossible to 
contention of Mr. Kotwal that the rates of minimum wages were r 
manner that was arbitrary and contrary to the rules of natural jw 

The next contention of Mr. Kotwal is that s. 8, sub-s. (3), el. (a), £ 
of the Minimum Wages Act is a discriminatory law. Mr. Kotwal a 
using the expression ‘‘different localities’ in sub-cl. (tv), the Legis 
ferred an unfettered power upon Government to make a discriming 
pect of the various localitiea, and he contends that this power in a 
may be abused by the Government. It is contended for the petit 
the. phraseology ‘‘different localities’? is too wide and vague and 

. eah a town or a street of a town or even a house in a particular 
= particular town, and a grievance is made that in the body of the A 

ing principle has been laid down to throw light as to the proper mei 
ee ie to the words ‘‘different localities.’’ 

‘We have heard Mr. Kotwal at considerable length upon this poi 
do not see force in this contention. In Bijay Cotton Mills Lid. v. 
of Ajmer,'° it was contended that the provisions relating to the fixati 
mum wages were unreasonable and arbitrary and that the whole qt 
been left to the unfettered discretion of the Government. A poir 
made that the restrictions put by the Act were unreasonable and ey 
sive with regard to a class 'of employers whose factories might be 
one locaily and who for purely economic reasons might not be a 
minimum rates of wages, but who might have had no intention to ex] 
at all. It was argued in that case that the provisions of the Act 
event would have no. reasonable relation to the object which the 4 
view. It was held by their Lordships that the restrictions imposec 
freedom of contract by the fixation of minimum rates of wages, tl 
interfered to some extent with the freedom of trade or business 
under art. 19, cl. (1), sub-cl. (g), of the Constitution, were not w 
and that they were being imposed in the interest of the general ' 
with a view to carry out one of the directive principles of the Stat 
embodied in art. 43 of the Constitution and were protected by th 
el. (6) of art. 19. 

s. 3, subs. (3), ol. (a), sub-cl. ($), were the only provision of 
the subject of fixing or revising the minimum rates of wages, it 1 
been a different matter. But upon examining the scheme of the en 
is clear that adequate safeguards against discrimination are provi 
Act itself. Under s. 5, sub-s.(1), it is obligatory upon the appropria 
ment to have recourse to one of the two procedures before fixing the 
rates of wages and each of these procedures is an adequate safegue 
discrimination. Clause (a) of sub-s. (1) of s. 5 provides: 
“In fixing minimum rates of wages in respect of any scheduled employn 
first time under this Act, the appropriate Government shall— 
(a) appoint a committee to hold enquiries and advise it in this behat 
for different localities as tt may deem expedient to appoint tc 


It is clear, therefore, that the Committee, which is required to be 
under cL (a), is charged with the duty of advising the State Gove 
the matter of fixing minimum rates of wages in different localitiee 
el. (b) of subs. (1) of s. 5 Government is required to publish its pr 
the information of persons likely to be affected thereby and two mo 
has to be given to enable the persons likely to be affected to make : 

tions against the proposals if they wish to make any. Sub-section | 
requires the Government to consider the advice that may be tendere 
the se appointed under cl. (a) of subs. (1). It also require 
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ertiment to take into consideration such representations as might have been 
received by it from the persons affected by its proposals. Section 7 requires 
the appropriate Government to appoint an Advisory Board for the purpose of 
co-ordinating the work of the Committees, Sub-Committees, Advisory Commit- 
tees and Advisory Sub-Committees appointed under gs. 5 and 6. Section 10 
requires that before revising the rates of minimum wages, the Government shall 
consult all the Advisory Committees appointed under s. 6 and also the Advi- 
sory Board. Section 28 provides that the Central Government may give direc- 
tions to a State Government as to the carrying into execution of the Act. All 
these provisions of the Act are to be considered together. Therefore, upon a 
proper examination of the scheme of the Act, it is clear that under the Act no 
scope is left for the State Government to make arbitrary discrimination between 
different localities. ae ae 
The next point pressed by Mr. Kotwal is that the notification, dated April 
19, 1955, was itself discriminatory and, therefore, it infringed the provisions of ~ 
art. 14 of the Constitution. Mr. Kotwal says that while revising the rates of 
minimum wages by this notification, the rates were increased in some places, 
reduced in other localities and kept constant in some areas. In Nasik the rate 
was increased from Rs. 2 to Ra. 24-0 for thousand Bidis; in Sangamner, Akola 
and places within 7 miles of the respective municipal limits of Sangamner and 
Akola the rate was increased from Re. 2 to Rs. 2-2-0 for thousand Bidis; in 
Poona and Sholapur the rate was kept constant at Re. 2 and Re. 1-140 for 
thousand Bidis respectively; and in East Khandesh and West Khandesh the 
rate was reduced from Rs. 2 to Re. 1-10-0 for thousand Bidis. The petitioners 
say that this discrimination, which flowed from the notification dated April 19, 
1955, was purposeful and intentional. It would be convenient in this context 
to set out some of the contents of para. 11 of the petition wherein the peti- 
tioners contend: 


“The words ‘different localities’ are so elastic as to be capable of being applied even 
to different parts of the same village or to different parts af the same lane in the same 
village. The provisions of section 3, sub-section 3(iv) give the executive ample and un- 
limited scope for discriminating between industries in one area from those in another 
merely on the ostensible ground that they are attuate in different localities. It leaves 
the door wide open to a purposeful and intentional discrimination on the part of the 
executive on political and other important grounds.” 

To say that the notification, dated April 19, 1955, was discriminatory and that 
the discrimination was purposeful and intentional is to say that the notifica- 
tion was issued with an ‘‘evil eye’’. Now it is necessary to remember that after 
the Advisory Committee was appointed by the State Government under s. 6 
of the Act and after that Committee made its report, the State Government 
appointed an Advisory Board. Not.only did the State Government forward 
the report of the Advisory Committee to the Advisory Board, but it also ad- 
dressed letters to the employers in the Bidi industry asking them to forward 
to the Advisory Board certified copies of their accounts for the year 1952-53, 
Income-tax statements and Sales-tax returns in support of their contentions, 
details of the price for preparing 1000 bidis, selling price and wage rate res- 
pectively for each year since 1948, ete., ete. The State Government also for- 
warded to the Advisory Board a letter received by it from the Chairman of the 
Nasik-Sinnar-Sangamner Bidi Karkhandar Mandal on the subject of the revi- 
sion of the rates of minimum wages. After a consideration of all the mate- 
rial which was placed before the Advisory Board by the employers and em- 
ployees, the Board, consisting, besides the Chairman, of 20 members who were 
drawn equally from the employers and employees made a unanimous recom- 
mendation to the State Government. The Government accepted the said re- 
commendation and made it the basis of the notification, dated April 19, 1955. 
In other words, the notification issued by the State Government on April 19; 
1955, was in terms of the recommendation made unanimously by the Advisory 
Board consisting of 10 representatives of the employers, 10 representatives of 
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the employees and the Chairman. In these circumstances, the allegation of the 
petitioners that the notification made purposeful and intentional discrimina- 
tion appears to be fantastic. 

Mr. Kotwal says that the appointment of the Advisory Board in this case 
was a farce. As I have said, the Advisory Board was constituted of 21 persons, 
one of whom, Shri Bakhle, was the Chairman. Ten persons represented the 
employers and ten others represented the em engl ees. Mr. Kotwal contends 
that only one out of the 10 representatives o e employers was connected 
with the tobacco industry and only one person out of the employees’ represen- 
tatives had also some connection with the Bidi making industry. 9 out of 10 
representatives of the employers and 9 out of 10 representatives of the em- 
 _ployees were not connected with the Bidi making industry. They were con- 
“cerned with different industries, such as oil industry, road construction, build- 

ofig operations, stone breaking, stone crushing, motor transport, tannery, lea- 
ther man , Salt-pan industry, agriculture ete. They resided in 
various areas or localities remote from the District of Ahmednagar. In short, 
Mr. Kotwal says that a large majority of the representatives of the employers 
and the employees were not connected with the Bidi industry and they did not 
even belong to any place situated near the District of Ahmednagar. There- 
fore, says Mr. Kotwal, the appointment of the Airing Board was merely 

‘an eye wash’’, 

Now, in this connection it is to be borne in mind that s. 7 of the Act does not 
require that the State Advisory Board should be constituted of the employers 
and employees belonging to a particular industry. The Central Advisory 
Board is required to be constituted in such a manner that there has got to be 
a representative upon it of the employers and employees in the scheduled 
employment. But that is not the case with the constitution of the Btate Advi- 
sory Board. In our view, the Advisory Board appointed by the State Govern- 
ment was a good Board. It consisted of independent men belonging to differ- 
ent industries and different places and with minds free from predilections and 
prejudices. To the Board of such independent character requisite material 
was supplied by the employers in the Bidi ‘industry in response to the letter, 
dated July 30, 1954, written by the Board’s Secretary. This independent body 
of the representatives of the employers and the employees applied their minds 
to the said material, considered ‘it carefully and then arrived at certain unani- 
mous conclusions upon which the notification, dated April 19, 1955, was based. 
In theae circumstances we find ourselves unable to accept Mr. Kotwal’s con- 
tention that the notification proceeded upon a purposeful and intentional dis- 
crimination. 

Mr. Kotwal has referred us to the case of Chiranjitlal ChowdAurs v. The 
Union of India.'1 In this case the Governor General of India, finding that on 
account of mis-management and neglect a situation had arisen in the affaira of 
the Sholapur Spinning and Weaving Company Limited which had prejudicial- 
ly affected the production of an essential commodity and had caused serious 
unemployment amongst a certain section of the community and that an emer- 
pan had thereby arisen which rendered it necessary to make special provision 
or the proper management and administration of the said company, promul- 
gated an Ordinance, which was subsequently re-enacted in the form of a legis- 
lation called the Sholapur Spinning and Weaving Company (Hmergency Pro- 
visions) Act, 1950. The result of the promulgation of the Ordinance was that 
the Mahaging Agents of the said company were dismissed, the Directors hold- 
ing office vacated their office automatically, the Government was authorised to 
appoint new Directors, the rights of the shareholders of the company were 
curtailed in the matter of voting, appointment of Directors, passing of rego- 
lutions and applying for winding up, and power was also given to the Govern- 
ment to modify the Indian Companies Act in its application to the company. 
In ‘accordance with the provisions of the Ordinance new Directors were ap 
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pointed by Government. A share-holder made an application under art. 32 
of the Constitution for a declaration that the Act was void and for enforcement 
of his fundamental rights by a writ of mandamus against the Central Govern- 
ment, the Government of Bombay and the Directors restraining them from ex- 
ercising any powers under the Act and from interfering with the management 
of the company on the ground that the Act was not within the legislative 
competence of the Parliament and infringed his fundamental rights guaran- 
teed by arta. 19(1) (f), 31 and 14 of the Constitutibn and was consequently 
void under art. 13. It was held by their Lordships of the Supreme Court that 
the presumption was always in favour of the constitutionality of an enact- 
ment, since it must be assumed that the Legislature understood and correctly 
appreciated the needs of its own people, that ita laws were directed to pro- 
blems made manifest by experience and that its discriminations were based" 
upon adequate grounds. It was also held that the above presumption regard-- 
ing constitutionality of an enactment might be rebutted in certain casea by 
showing that on the face of the statute there was no classification at all or 
none on the basis of any apparent difference specially peculiar to any parti- 
cular individual or class and not applicable to any other person or class of 
persons. Now, in the present case, on the face of the notification there is a 
classification. It is ex faote clear that the Government of Bombay had appoint- 
ed an Advisory Committee for the purpose of enquiring into the conditions of 
employment in the Bidi making industry, that the said Committee had: made 
its report as to those conditions, that the Government had also consulted the 
Advisory Board and that it was after considering the advice of the Committee 
and the Board that the rates of minimum weges were revised. It is, therefore, 
clear on the face of the notification that the conditions of employment in the. 
Bidi making industry must have been found different in the different areas. ` 
As I have mentioned in the earlier part of this judgment, the Advisory Board 
had called upon the employers to submit certain details, such as the accounts, 
the income-tax statements, the sales-tax returns in respect of the industry, the 
selling price and the wage rate since 1948, the strength of the employees in 
the industry etc. The advice tendered by the Board to the Government must 
have been in the light of the above material. It is but reasonable to assume 
that the examination of the above material must have revealed that the em- 
ployers in the various areas mentioned in the notification had varying capacity 
to pay wages to their employees, that their profits from the industry were un- 
equal, that the industrial competition which they had to encounter from the 
industry in the neighbouring areas was not uniform, that the quantum of pro- 
duction, conditions of labour and transport facilities in different places were 
different ete., etc. It is, therefore, apparent that the notification proceeded 
upon a classification that was based upon differences, peculiar to the parti- 
cular employers and employees. These differences or distinctions were real 
and substantial and they had a reasonable relation to the object which the 
Legislature sought to attain by enacting the Act. on 
The learned advocate Mr. Kotwal for the peitioneraemployers contends 
that it is for the State of Bombay to show that the notification, dated April 
19, 1955, was not discriminatory. The learned Advocate General, on the other 
hand, says that the onus to show that the notification is discriminatory is upon 
the petitioners. In Chiranjttlal Chowdhurs v. The Union of India, it waa held 
that the burden was upon him who attacked the constitutionality of an enact- 
ment to show that there had been a clear transgression of constitutional prin- 
ciples. Their Lordships held in that case that the petitioner had not been able 
to rebut the presumption which was in favour of the constitutionality of the 
enactment which was challenged. In Ram Krishna Dalmia v. Tendolkar J.12 
also, where a certain notification issued by the Government was challenged, it 
was observed by their Lordships of the Supreme Court that it was to be ex- 
pected—and, until the contrary was proved, it was to be presumed—that the 
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Government, which was responsible to the Parliament, would act honestly, pro- 
perly and in conformity with the policy and principle laid down by the Parlia- 
ment, The learned Advocate General’ is therefore right in the submission 
made by him that the presumption is in favour of the constitutionality of the 
notification issued by the State Government under s. 10, sub-s. (2). It is true 
that in The State of Rajasthan v. Rao Manohar Singh#i,13 where the jagirdars 
of only a particular area of Rajasthan were subjected to a disability in that 
the revenue which till then was collected by them was required thenceforward 
to be collected by and paid ia sabe encert it was held by the Supreme Court 
that the classification might have been justified if the State had shown that 
it was based upon a substantial distinction, namely, that the jagirdars of the 
area subjected to the disability were in some way different to those of the other 
- areas of Rajasthan who were not similarly situated. It is to be seen however 
that in that case s. 8A of the Act which was introduced by Ordinance X of 
1949 was ex faote discriminatory. The section read: 

' “Without prejudice to the generality of the foregoing provisions, it is hereby enacted 
that the revénue which was heretofore collected by Jagirdars shall henceforward be 
collected by and paid to the Government; the Government will after deducting the col- 
lection and other expenses pay it to the Jagirdar concerned.” . 

The discrimination between the Jagirdars of one area ‘of Rajasthan and those 
of the other areas was apparent on the face of the enactment itself. In the 
case of the present notification whose constitutionality is challenged, namely, 
the notification, dated April 19, 1955, issued under s. 10, sub-s. (2), by the State 
of Bombay, it is clear that on the face of it there was classification which, as 
I have stated in this judgment, was based upon distinctions which were real 


and substantial and which bore a reasonable relation to the object which was - 


sought to be attained by enacting the Minimum Wages Act. That being so, 
the decision in The State of Rajasthan v. Rao Manohar Singhjs would not assist 
the petitioners. In Ram Prasad Narayan Saki v. The State of Bthar'4 their 
Lordships stated that where on the face of a statute there was no classification 
at all and where no attempt had been made to select an individual or a group 
with reference to any differentiating attribute peculiar to that individual or 
group and not possessed by others, the presumption in favour of the consti- 
tutionality of the enactment was of little or no assistance to the State. This 
case also would not help the petitioners, since the notification in the present 
case proceeded upon a classification. Therefore, so far as the question of onus 
of proof is concerned, we must accept the contention pressed before us by the 
learned Advocate General that it is for the petitioners to show that the notifica- 
tion dated April 19, 1955, was discriminatory and therefore offended against 
the provisions of art. 14 of the Constitution. This the petitioners have failed 
to show. Beyond merely alleging that there was no ‘‘plausible and reason- 
able” basis for laying down different rates for the different localities and that 
there was no plausible or reasonable basia for laying down higher rates for 
places where the cost of living was lower and lower rates at places where the 
cost of living was higher and that there was no justification for Government 
to make a distinction against Sinnar, Sangamner, Akola and places situated 
within 7 miles of Akola and Sangamner, they have said nothing. It is clear 
upon a proper construction of the notification that this is a case where persons 
differently circumstanced were differently treated. The essence of a diserimi- 
natory notification would lie in differently treating persons who were similarly 
circumstanced. That is not the case with the notification, dated April 19, 1955. 

It is settled on authority that when a legislative enactment is challenged as 
being discriminatory, the challenger. must prove that the enactment is not 
based on any classification at all or that it is based on a classification which is 
not founded upon any intelligible differentia having a rational relation to the 
object sought to be attained by the enactment. Ram Prasad Narayan Kahi v. 
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The State of Bihar and Budhan Choudhry v. The State of Bihar'ë are authori- 
ties on this point. In the present case, I have already shown that the classifi- 
cation is apparent on the face of the notification and further that the classifica- 
tion was founded on a reasonable differentia distinguishing the cases of em- 
ployers and employees in Nasik, Sinnar Sangamner, Akola and places within 
7 miles of Sangamner and Akola from those i in other areas. There was clearly 
a nexus between the said differentia and the object of the Act, vis. the revision 
of the rates of minimum wages. When a notification issued by Government in 
pursuance of the power conferred upon it by the statute is challenged under 
art. 14 as being discriminatory, the challenger must prove not only that the 
notification is not based on any classification or that it is based on classifica- 
tion which is not founded upon intelligible differentia having rational relation 
to the object which the Legislature has sought to attain by enacting the sta- 
tute, but further that the discrimination is intentional and purposeful. 

In Snowden v. Hughes,'® the provisions of the Fourteenth Amendment which 
are analogous to the provisions of art. 14 of the Constitution of India came up ` 
for consideration before the Supreme Court of the United States. The learned 
Judges of the Supreme Court said that it was not every denial of a right 
conferred by the State law that inmvolved-a denial of the equal 
protection of the law, even though the denial of the right to one person 
might operate to confer it on another. It was also poimted out that where the 
executive action purported to be in conformity to the statutory classification, 
an erroneous or mistaken performance of the statutory duty, although a vio- 
lation of the statute, was not, without more, a denial of the equal protection 
of the Jaws. Their Lordships said that an unlawful administration by the 
State officers of a State statute fair on its face, resulting in ita unequal appli- 
cation to those who were entitled to be treated alike, was not a denial of equal 
protection, unless there was shown to be present in it an element of intentional 
or purposeful discrimination. Their Lordships further observed that the Con- 
stitution did not assure uniformity of decisions or immunity from merely erro- 
neous action whether by the Courts or the executive agencies of a State, and 
then they pointed out that: 

“the talk in some of the cases about systematic discrimination is only a way of 
indicating that in order to give rise to a constitutional grievance a departure from a 
norm must be rooted in dealgn and not derived merely from error or fallible judgment.” 
Upon the application of the principle laid down in Snowden’s case it is clear 
that although the Advisory Board might have committed an error in making 
the recommendation which it did make to the State of Bombay and although 
the State might likewise have committed an error in accepting the unanimous 
recommendation of the Advisory Board, the notification could not, merely on 
that ground, be held to be in violation of the provisions of art. 14 of the Consti- 
tution. In order to come to the conclusion that the notification offended against 
the provisions of art. 14 of the Constitution, the Court must hold that the 
discrimination was purposeful and intentional discrimination. 

The above principle of Snowden’s case was approved by the Supreme Court 
of India in Budhan Choudhry’s case, where their Lordships dealt with a con- 
tention that discrimination might be brought about either by the Legislature 
or the Executive or even the Judiciary and that the inhibition of art. 14 ex- 
tended to all actions of the State denying equal protection of the laws, whe- 
ther it was the action of any one of the three limbs of the State. Dealing with 
this contention, their Lordships said (p. 1054): 

“It has, however, to be remembered that, in the language of Frankfurter,.J., in 
Snowden v. Hughes, ‘the Constitution does not assure uniformity of decisions or im- 
munity from merely erroneous action, whether by the Courts or the executive agencies 
of a State.’ The judicial decision must of necessity depend on the facts and circum- 
stances of each particular case and what may superficially appear to be an unequal ap- 
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plication of the law may not necessarily amount to a denial of equal prote 
unless there is shown to be present in it an element of intentional and pur 
crimination.” : 
It is clear, therefore, that although ostensibly it might appear that t 
ers in the tobacco industry in the different localities referred to in t 
tion were unequally treated, that by itself would not amount to £ 
equal protection of the laws unleds it was further shown that in t 
tion there was an element of purposeful and intentional diserimins 
_point which I wish to emphasise is that the principle of Snowden’. 
the gist of infringement of the Fourteenth Amendment, which is ar 
art. 14 of the Constitution, lay in purposeful and intentional dia 
was approved by the Supreme Court of India in Budhan Choudhry 
This principle would by implication appear to have been reitera 
Supreme Court in Ram Krishna Dalmta’s case wherein their Lords 
dealing with a notification of the Government of India regarding tł 
sion of Inquiry, observed (p. 207) : 

“...We feel gure, however, that if this law (meaning thereby the notific 

by the Government regarding the Commission of Inquiry) is administered | 
ernment ‘with an evil eye and an unequal hand’ or for an oblique or unwor 
the arms of this Court will be long enough to reach it and to strike down 
with a heavy’ hand.” 
It is implicit in these observations that their Lordships took the vi 
order to hold that the notification issued by the Government about 
mission of Inquiry was in violation of art. 14 of the Constitution, i 
necessary to hold that there was purposeful and intentional dik 
made by the said notification. 


Mr. Kotwal says that the principle of Snowden’s case would not b 
by the facta of this case, since the question of discrimination whic 
Snowden’s case was in respect of an executive act of the Governme! 
in the present case the question of discrimination has arisen in re 
notification which, Mr. Kotwal says, amounts to a piece of subordin 
tion. Now, in our view, Mr. Kotwal is not right when he contenc 
notification dated April 19, 1955, which was issued by Government unc 
of the Act is a piece of legislation. In Edward Mills Co. Ltd. v. Ti 
Ajmer,'’ their Lordships of the Supreme Court were dealing with 
tion issued under s. 27 of this very Act and they said that they dic 
that in enacting s. 27 the Legislature had in any way stripped i 
essential power to legislate or had assigned to the administrative auti 
thing but an acceasory or subordinate power which was deemed n 
carry out the purpose and the policy of the Act. Now, there is no 
the purpose and the policy of the Minimum Wages Act is to provide 
minimum rates of wages to certain employees. The impugned not 
this case, namely, the notification dated April 19, 1955, was in ou 
thing more than an executive action taken by the State to carry out 
and the purpose of the Act. We do not think that when the Legisla 
ed sub-s. (2) of s. 10 of the Act it had any intention to strip itself i 
of its power of legislation under the Act. It had no intention, in o 
assign to the appropriate Government anything more than a mere 
power of taking an executive action of issuing notifications which 3 
sary to carry out the policy of the Act. Then again, in State of . 
Norothamdas Jethabhat,'® the validity of s. 4 of the Bombay City ( 
Act was challenged and it was held that all that was left to the discre 
Provincial Government under the section was the determination of 
tions under which the Court should be invested with the enhanced ji 
Tt was held that s. 4 did not involve any delegation of legislative p 
was only an instance of conditional legislation and was not «lira v 
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valid on this ground. In the present case also all that was left to the discre- 
tion of the Provincial Government under sub-s. (2) of s. 10 of the Act was to 
determine whether an administrative action in the form of issuing a notifica- 
tion should be taken by the State Government for the purpose of giving effect 
to the object of the Act, namely for the purpose of revising the rates of mini- 
mum wages. The power conferred upon the Government under sub-s. (2) of 
8. 10 did not involve any delegation of legislative powers. Mr. Kotwal con- 
tends that the notification should be looked upon as an instance of a conditional 
legislation. We are unable to accept this contention. Sub-section (2) of s. 10 it- 
self, and not the notification, would amount to conditional legislation. In our 
view, the notification issued by Government under s. 10(2) is not a piece of 
legislation of any kind, neither delegated legislation nor subordinate legisla- 
tion nor conditional legislation. 

Mr. Kotwal has next referred us to art. 13 of the Constitution and has con- 
tended that under el. (3) of art. 18, the notification dated April 19, 1955, issued 
by Government under s. 10(2), would be law and that, therefore, the question 
arising out of this notification is one of discrimination made by law and not 
one of discrimination made by an official or executive act of Government. 
Therefore, says Mr. Kotwal, the principle of Snowden’s case would not apply 
to the facts of the present case, since in Snowden’s case the question was one 
of discrimination made not by law but by an executive act of the State. We 
are unable to see much force in this contention. Article 18, cl. (3), provides: 

“Jaw includes any Ordinance, order, bye-law, rule, regulation, notification, custom 
or usage having in the territory of India the force of law.” 
It is to be noted that art. 18, cl. (3) does not confer upon the order, rule, 
regulation, notification ete. the character identical with the character of the 
Act of the Legislature. All that it says is that the order, notification ete. shall 
have the same force, and shall be treated on the same footing, as the Act of 
the Legislature. It is significant to note that the Parliament did not use the 
words ‘‘law means and includes”. It is implicit in the word ‘includes’ that 
but for the inclusion, the thing included would not have fallen in the same 
category under which it is included. It is clear that an order made by Gov- 
ernment, as, for example, the notification dated April 19, 1955, is an executive 
act of the Government. It is not the act of the Legislature done in consequence 
of its legislative competence. Section 10, sub-s. (2) is a piece of conditional 
legislation. By enacting that section, the Legislature itself provided that upon 
the condition of a certain satisfaction being reached by Government, the Gov- 
ernment may make a certain order. The order which the Government may 
make under that section is not a piece of legislation of any kind, since no 
legislative competence is conferred upon Government under the section. It is 
not even a conditional legislation. As I have said, the conditional legislation is 
contained in the section itself (s. 10, sub-s. (2)). The order or notifleation is- 
sued by the Government under that section is an executive act of the Govern- 
ment done in pursuance of the power conferred upon it by the conditional legis- 
lation enacted by the Legislature, and all that would follow from art. 13, ol. (3) 
is that the said order would have the same force as if it were the law of the 
land. While dealing with the question of discrimination introduced by an exe- 
cutive act of an authority, it is not invariably possible to rule out a probability ' 
that an element of intention or purpose might have entered into the discrimina- 
tion. Such a probability must invariably stand ruled out in the case of ‘an 
Act of the Legislature. This essential difference between the two kinds of 
acts—the executive act of the Government, albeit done in pursuance of the 
power givn to it by a piece of conditional legislation, and the legislative act 
of the Legislature itself—must be borne in mind when the act is challenged on 
the ground of discrimination; or else the constitutional guarantee would be 
rendered illusory. If an administrative act of an executive Government is to 
enjoy the same immunity as the Act of the Legislature, in that the question of 
intention or purpose in respect of it cannot be gone into as ‘it cannot be in 
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the case of an Act of the Legislature, the constitutional guarantee of equal pro- 
tection against executive orders which would have the force of law under art. 
18, cl. (3), would be reduced to a rope of sands. Therefore, before the peti- 
tioners can successfully challenge the notification of Government dated April 
19, 1955, they must establish that there was an intention or purpose on the 
part of Government to make a discrimination. In this connection, the petition- 
ers have alleged in para. 14 of the petition: 

“This action (meaning thereby the issue of a notification) of the Government was 
mala fide and dishonest. It was prompted by political considerations for the purpose of 
bettering the chances of the Congreas party and for weakening thelr opponents.” 

This allegation raises a disputed question of fact and it cannot be decided with- 
‘out recording evidence. It is well-settled that a recourse to art. 226 is not a 
remedy for deciding such disputed questions of fact. A suit is a remedy and 
the petitioners have not chosen to adopt that remedy. The result, therefore, 
is that the petitioners have failed to establish that the discrimination intro- 
duced by the notification dated April 19, 1955, was intentional and purposeful 
and accordingly thejr challenge to the constitutionality of the notification must 
ail. 

Mr. Kotwal has next attacked the constitutionality of the notification dated 
April 19, 1955, upon another ground, namely the ground that within the same 
industry—the Bidi making industry—one class of employees was treated dif- 
ferently from the other classes of employees. He has invited our attention to 
the notification issued by the Government of Bombay under cl. (a) of subs. (1) 
of s. 8 of the Act, creating various zones and laying down the rates of minimum 
wages in those zones. If we turn to this notification, it would appear that it 
refers to several categories of employees in the Bidi making industry, namely, 
Bidi-makers, wrappers, Taraiwallas, Bhattiwallas, tobacco mixers, distributors 
of leaves, etc. Different rates of wages were provided for in the case of these 
different categories of employees. If we turn to the notification dated April 
19, 1955, it would appear that the revision of rates which was ordered by it 
was in respect of Bidi-makers only, i.e. in respect of only one category of em- 
ployees out of the several categories referred to in the earlier notification. 
Mr. Kotwal says that what was done by the issue of the notification dated 
ee 19, 1955, was that in the same industry, namely, the Bidi-making indus- 
try, the "Government of Bombay treated one class of employees—the Bidi- 
makers—differently from the other classes of employees in the same industry. 
Upon this ground Mr. Kotwal says that the notification was ex facie discrimi- 
natory and that, therefore, it was not necessary for the petitioners to lead any 
proof about it. Now, it is to be noted that such an attack upon the constitu- 
tionality of the notification dated April 19, 1955, was not made by the peti- 
tioners in the petition. The notification was challenged as discriminatory on 
only two grounds by the petitioners and those grounds are found in para. 12 
of the petition. It would be convenient to set out the contents of para. 12 
at this stage. Paragraph 12 of the petition says: 

“That the petitioners maintain that in issuing the notification dated 19-4-1955 the 
State Government had exercised its power under a. 3(3)(iv) in a manner which was 
capricious and arbitrary. There was no plausible and reasonable basis for laying down 
different rates fixed for the different localities referred to in the same notification.... 
If the rate fixed for these district places which were commercially much more important 
and had a much larger population than the small towns of Sangamner and Akola were 
fixed at Re. 1-10-0, Re. 1-14-0 and Rs. 2-0-0, there was no plausible or reasonable basis 
for fixing the rate for Sangamner and Akola at Rs. 2-2-0. ” 

Thus, the notification was challenged as being discriminatory upon only two 
grounds in the petition, namely, that different rates were laid down for d'ffer- 
ent localities and that higher rates were provided for smaller places where the 
living was cheaper and lower rates were provided for bigger places where the 
living was more expensive. There was no allegation made in the petition that 
the notification “was discriminatory, because within the same industry, namely, 
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the Bidi-making industry, the notification purported to treat one class of em- 
ployees, namely, the Bidi-makers, differently from the other classes of em- 
ployees, namely, wrappers, T'araiwallas, Bhattiwalas and others. If such an al- 
legation had been made by the petitioners in the petition, the State would have 
had an opportunity of meeting it. For instance, in that case, the State might 
have bean in a position to show that in respect of the other categories of em- 
ployees also in the Bidi-making industry notifications were issued correspond- 
ing to the notification issued in this case on April 19, 1955. We must not be 
taken to suggest that other notifications similar to the notification dated April 
19, 1955, were in fact issued by the State of Bombay, revising the rates of 
minimum wages payable to the other categories of employees in the Bidi-making 
industry. What we wish to say is that if.such a contention had been taken by 
the petitioners, the State of Bombay would have had an opportunity of meet- 
ing it. Such an opportunity to the State of Bombay has been denied by reason 
of the absence of such an allegation in the petition itself and we do not think 
that we can permit Mr. Kotwal to raise this allegation for the first time in an 
application under art. 226. Not only such a contention was not taken by the 
petitioners in the petition itself, but no reference whatsoever was made to it 
during the course of the initial exhaustive address of the learned advocates 
Mr. Kotwal. It was after the learned Advocate General had made a reply to 
all the contentions which were advanced by Mr. Kotwal that Mr. Kotwal for 
the first time in reply to the learned Advocate General’s address attacked the 
notification as being discriminatory upon the ground that it introduced dis- 
criminstion in respect of only one class of employees in the Bidi-making indus- 
try in Akola, Sangamner and places within 7 miles of their respective 
municipal jurisdictions. We could not permit Mr. Kotwal to raise such a 
contention at such an extremely late stage. 


Lastly, Mr. Kotwal has contended that by virtue of the various notifications 
issued by the State of Bombay under sub-s. (2) of s. 26 of the Act between 
August 29, 1958, and June 80, 1955, it was provided that the provisions of the 
Act shall not apply to places situated within 7 miles of the municipal limits of 
Akola and Sangamner. So, says Mr. Kotwal, upon the date upon which the 
impugned notification was issued, namely on April 19, 1965, the Act was not 
applicable to the places situated within 7 miles of Akola and Sangamner and, 
therefore, the Government of the State of Bombay had no power to issue the 
notification, so far as the employees working in the Bidi making industry in 
places situated within 7 miles of Akola and Sangamner were concerned. Then 
Mr. Kotwal says that by the notifications dated June 30, 1955, and June 28, 
1956, issued by the State under subs. (2) of s. 26 it was provided that the 
Act shall not apply to Sangamner and Akola as well and it was further pro- 
vided that the duration of the non-application of the Act to these places would 
be up to December 31, 1956. The result of the notifications dated June 
80, 1955, and June 28, 1956, was that the Act had become inapplicable 
to Sangamner, Akola and places within 7 miles of Sangamner and Akola up 
to December 31, 1956. In the meantime, on August 22, 1956, by a notification 
issued by the State of Bombay, the exemption which was granted to Sangam- 
ner and Akola from the operation of the Act up to December 31, 1956, was 
withdrawn with effect from September 1, 1956. In the light of these facta, 
Mr. Kotwal contends firstly that the Act must be deemed to have been repealed, 
so far as Sangamner, Akola and places within 7 miles thereof were concerned, by 
reason of the notifications dated June 30, 1955, and June 28, 1956. Secondly, 
Mr. Kotwal says that by reason of the notification dated August 22, 1956, the 
above repeal itself was repealed. Mr. Kotwal says that the repeal of the 
repeal would not result in the revival of the Act and he says that even if we 
hold that by reason of the repeal of the repeal the Act was revived, even so 
the revival of the Act would not result in the revival of the notification dated 
April 19, 1955. Mr. Kotwal contends that in any view of the matter, even 
if we were to hold that the Act itself was revived by’ the repeal of the repeal, 
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it was obligatory upon the Government to make a fresh inquiry and issue a 
fresh notification under s. 10(2) consequent upon the result of that inquiry. 
It is clear from what has been stated above that the whole of Mr. Kotwal’s 
contention in this context proceeds upon the assumption made by him that the 
- Act was -repealed, so far as Sangamner, Akola and places within 7 miles 
thereof were coneerned, by virtue of the notifications issued by the State on 
June 30, 1955, and June 28, 1956. If this contention fails, then the whole 
argument of Mr. Kotwal on this point fails. Now, in this connection it is to 
be noted in the first place that none of the notifications issued between August 
29, 1953, and June 80, 1955, and neither of the notifications dated June. 
80, 1965, and June 28, 1956, stated in terms that the Act was repealed by these 
notifications. ‘To take one notification by way of an instance (all notifications 
ia, similarly worded), namely, the notification dated August 29, 1953, it 
stated : 

“In exercise of the powers conferred by sub-section (2) of section 28 of the Minimum 

Wages Act, 1948 (XI of 1948), the Government of Bombay is pleased to direct that for 
the period from the 80th August, 1953 to the Slst December, 1953 (both days inclusive) 
the provisions of the said Act shall not apply to bidi-makers employed in any tobacco 
(including bidi-making) manufactory in any locality in this State except the following ` 
localities etc. etc.” 
It is clear, therefore, that what the Government did when it issued the various 
notifications was that it simply granted exemption to certain areas from the 
operation of the Act. ' The learned Advocate General contends—and in our 
view rightly—that the granting of an exemption from the operation of the 
Act is not, and cannot be, equivalent to a repeal of the Act. Granting of an 
exemption only meant that for certain reasons Government considered it fit to 
suspend the operation of the Act in respect of certain areas for a certain time. 
It may be noted that the exemption which was granted initially to the places 
situated within 7 miles of Sangamner and Akola from the operation of the 
Act was extended from time to time by various notifications. It could not be 
contended that the repeal was being extended from time to time. In our view, 
the very fact that the exemption from the operation of the Act was being ex- 
tended to certain localities from time to time would show that the Act had not 
ceased to exist, but for certain reasons the Government had thought it appro- 
priate to suspend its operation in certain areas. If we turn to s. 21 of the 
General Clause Act it says: 

“Where, by any Central Act or Regulation, a power to issue notifications, orders, 
rules, or bye-laws is conferred, then that power includes a power, exercisable in the like 
manner and subject to the like sanction and conditions if any, to add to, to amend, vary 
or rescind any notifications, orders, rules or bye-laws so issued.” i 
Under s. 26(2) of the Minimum Wages Act, power is given to the State 
Government to issue a notification. Under s. 21 of the General Clauses Act a 
statutary power is given to the State, in pursuance whereof the State may 
decide to issue a notification, an order or a rule saying that certain provisions 
of the Act or all the provisions of the Act shall not apply to certain industries 
situated within certain areas for a certain time. It was in pursuance of the 
statutory power that the Government in the first instance issued a notification . 
saying that the Act shall not apply to certain areas, then extended the said 
exemption from time to time and ultimately rescinded or withdrew the exemp- 
tion. From this it could not be contended that the Act had ceased to exist at 
any time or that it had been abrogated or repealed. On the contrary, the 
facts of this case would show that the existence of the Act was postulated. Aa 
the Act was never repealed and as it continued to exist all the while, the 
Government had power to issue the notification on April 19, 1955, and as soon 
as the exemption granted by the notifications dated June 80, 1955, and June 
28, 1956, was withdrawn, the said notification could validly apply to the various 
localities referred to therein. AL bye i 

Mr. Kotwal has invited our attention to s. 6 of the General Clauses Act and 


í 


-1958,] BHIKUSA 0. SANGAMNER BIDI KAMGAR UNION (4.C.J.}— Vyas J. 781 
` eontended that unless the repeal explicitly said 


80, it shall not revive anything 
which was not in force at the time at which the repeal took effect. It is 
scarcely necessary for ua to deal with this contention of Mr. Kotwal, since we 
find ourselves wholly unable to agree with his argument that the granting of 
exemption amounted to a repeal of the Act from time to time. Lastly, Mr. Kot- 


‘wal referred us to the latter part of s. 24 of the General Clauses Act, which 


says: 
“When any Central Act or Regulation, which, by a notification under section 5 or 5A 
of the Scheduled Districts Act, 1874, or any like law, has been extended to any local 
area, has, by a subsequent notification, been withdrawn from and re-extended to such 
area or any part thereof, the provisions of such Act or Regulation shall be deemed to 
have been repealed and re-enacted in such area or pert within the meaning of this 
section”. 
This is not a case where a Central Act has been extended to any area by a 
notification issued under s. 5 or s. 5A of the Scheduled Districts Act, 1874, or 
any law like the law contained in the Scheduled Districts Act, 1874. That 
being so, a reference to s. 24 of the General Clauses Act is futile in this case 
and it cannot assist Mr. Kotwal’s clients. 

In the result, we have come to the conclusion that the petitioners have failed 
to show that the requisite procedure under the Minimum Wages Act was not 
followed by fhe State of Bombay before revising the rates of minimum wages 
by issuing the notification dated April 19, 1955, that s. 3(3) (a) (iv) of the 
Act is discriminatory and violates the provisions of art. 14 of the Constitution, 
that the notification dated April 19, 1955, itself is discriminatory, and that by 
reason of the exemption granted to the various localities from the operation 
of the Act from time to time the Act itself was repealed from time to time. 
All these contentions of the petitioners having failed, the application is rejected. 

On the question of costs, it may be noted that the learned Advocate General 
is appearing in this application for the Union of India, the State of Bombay 
and the Authority appointed under the Minimum Wages Act, 1948. Now, so 
far as his representation of the Union of India is concerned, he would not be 
a to any costs. Order XXVIIA, r. 3, of the Code of Civil Procedure 
provides :— i 

“Where under rule 2 Government is added as a defendant in a suit, the Attorney 

General, the Advocate-General, or the Government shall not be entitled to or liable 
for costs in the Court which ordered the addition unless the Court having regard to 
all the circumstances of the case for any special reason otherwise orders.” 
In this application the Act that was challenged was the Central Act and, 
therefore, the ‘‘Government’’ referred to in r. 8 would be the Union of India 
in this case. It is, therefore, clear that so far as the representation of the 
Union of India is concerned, the Advocate General will not be entitled to any 
costs. But he represents the State-of Bombay also. In Dtaldas Parmanand 
v. Talwalkar,'® and Parasram Damodhar v. State of Bombay,2° the costs 
awarded to each party were Rs. 1,000. Having regard to the considerable 
effort put in by the learned Advocate General in this case which involved 
substantial questions of unusual complexity, we direct that the petitioners shall 
pay the costs to the tune of Ra. 1,000, so far as the costs of the Advocate 
General representing the State of Bombay are concerned. So far as the 
learned advocates appearing for respondents Nos. 2A and 2B are concerned, 
they will get their usual costs. The petitioners will bear their own costs. 

In Civil Application No. 155 of 1958, stay is dissolved. No order as to costa. 

We cannot part with the case without saying that the case was argued by 
the learned Advocate General and the learned advocate Mr. Kotwal with great 
ability and thoroughness and the Court appreciates the valuable help rendered 
by them in deciding the case. 

No order as to costs of opponent No. L 
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Taxes J. I entirely agree with the findings given by my learned brother 
at page 51 of his judgment. I also agree that the petition should be dismissed. 


I, however find it difficult to accept the argument of the learned Advo- 
cate General that in order to establish infringement of art. 14 of the 
Constitution it.would, as a general rule, be. necessary to establish that the 
alleged discrimination had been intentional and purposeful. May be that in 
certain cases, e.g., where it is challenged that the discrimination has resulted 
on account of a decision of a Court or on account of action in a particular case 
taken by an officer of the executive, it may be necessary for the petitioner to 
establish that the decision of the Court or the action taken by the officer in deal- 
ing with a particular case was intentional or purposeful. Now, discrimination 
may arise not only on account of an erroneous decision or act of.a Court or exe- 
cutive agency, but may also arise on account of a law enacted by the Legislature. 
If for establishing the infringement of art. 14 of the Constitution it is necessary 
as a general rule to prove that discrimination has been intentional or purposeful, 
then to discharge that burden in the case of challenge to a law it would well nigh 
be impossible and would, in my view, reduce the constitutional guarantee under 
art. 14 to a ‘‘rope of sand”. Reliance is placed on the following observations 
made in Snowden v. Hughes’ at pp. 606-507: 

“The Constitution does not assure uniformity of decisions or immunity from merely 

erroneous action, whether by the Courts or the executive agencies of a State. See 
Mc.Govern v. New York, 229 US 363, 370, 371; 57 L.Ed. 1228, 1231, 1282; 33 S.Ct. 876, 48 
LRA (NS) 391. However, in forbidding a State to ‘deny to any person within its juris- 
diction the equal protection of the laws’, the Fourteenth Amendment does not permit a State 
to deny the equal protection of its laws because such denial is not wholesale. The talk 
in some of the cases about systematic discrimination is only a way of indicating that 
in order to give rise to a constitutional grievance a departure from a norm must be 
rooted in design and not derive merely from error or fallible judgment.” 
In my view, these observations do not take the case any further and are no 
authority for the proposition contended for. The decision in Snowden’s case 
was referred to in the case of Budhan Choudhary v. The State of Bihar? and at 
page 1054 it is observed :— 

“...It hax, however, to be remembered that, in the language of Frankfurter, J., in 
Snowden v. Hughes, ‘the Constitution does not assure uniformity of decisions or immu- 
nity from merely erroneous action, whether by the Courts or the executive agencies of 
a State’. The judicial decision must of necessity depend on the facts and circumstances 
of each particular case and what may superficially appear to be an unequal application 
of the law may not necessarily amount to a denial of equal protection of law unless there 
is shown to be present in it an element of intentional and purposeful discrimination.” 


But those observations have to be read in the context of the facts of that case. 
They were made in answer of the argument advanced that the discrimination 
might arise on account of erroneous decision of a Criminal Court. These 
observations also, therefore, in my opinion, are of no support to the contention 
raised. The principles deducible from the previous decisions given by their 
Lordships of the Supreme Court relating to art. 14 of the Constitution were 
summarised by their Lordships in Ram Krishna Dalmia v. Tendolkar J.3 and 
in the summary it has not been stated by their Lordships that, as a general 
rule, it is necessary for a petitioner to establish that the discrimination has been 
intentional or purposeful. Reliance, however, was placed on the following 
observations of their Lordships by the Advocate General in support of his con- 
tension. (p. 207) :— 

..As this Court has said in Matajog Dobey v. H. C. Bhari‘ ‘a discretionary power 
ee 
assumed where the discretion is vested In the Government and not in a minor official.’ 
We feel sure, however, that if this law is administered by the Gowernment ‘with an evil 


1 (1044) 88 Law. ed. 407. 3 (1958) 61 Bom. LR. 192, 8.0. 
1 18.0.R. 1045. 4 [l 28.0.8. 025. 


1958.] BHIKUSA U. SANGAMNER BIDI KAMGAR UNION (4.C.J.)—Tambe J. 783 


eye and an unequal hand’ or for an oblique or unworthy purpose the arms of this Court 
will be long enough to reach it and to strike down such abuse with a heavy hand.” 
These observations also are of no avail to respondents Nos. 3 and 4 and do not 
support their contention that as a general rule it has to be shown that discri- 
mination was intentional or purposeful. 

_ Coming next to the question as to whether the notification of April 19, 1955, 
is purely an executive act or is law within the meaning of art. 13(3) (a) of the 
. Constitution, with respect to the learned Advocate General, in my opinion, it 
is law within the meaning of art. 183(3) (a) of the Constitution. Section 10 of 
the Minimum Wages Act authorizes the State Government to issue a notifica- 
tion revising minimum wages after following certain procedure. That proce- 
dure has been followed by the State Government before issuing this notification. 
It is issued by the State Government in exercise of its powers conferred on it 
by the said s. 10. It owes its legal efficacy to that section and action can be 
taken against the employers for its infringement under s. 20 of the Minimum 
Wages Act. It has, therefore, the force of law within the meaning of 
art. 13(3) (a) of the Constitution. It was, therefore, not necessary for the 
petitioners to establish that the alleged discrimination on account of the 
notification was intentional or purposeful. It is sufficient for them to show 
that as a result of this notification discrimination in fact resulted. In my 
opinion, however, the petitioners have not been able to discharge this burden. 
I agree with my learned brother that the notification ez facie is not discrimi- 
natory. The burden was, therefore, on the petitioners to establish that the 
discrimination has resulted on account of the notification. The main ground 
on which it was claimed that the discrimination has resulted is that in bigger 
places, viz., Jalgaon, Dhulia, Dharwar, Hubli and Poona, some of which were 
formerly grouped with Akola and Sangamner, the rates have been reduced 
while in places which are smaller, viz., Akola and Samgamner and places within 
7 miles round about, the rates have been increased. In my opinion, the 
smallness or bigness of the place cannot be the sole criterion in determining 
the minimum wages of workers in a particular industry. Various other factora 
will also have to be taken into consideration in determining the minimum 
wages. In the instant case, the wages have been revised by the State Govern- 
ment after consulting the Advisory Committee and following its unanimous 
advice. The petitioners were afforded an opportunity to place their case 
before the Advisory Committee. It is, therefore, not possible to assume that 
the State Government had revised the minimum wages arbitrarily without 
taking into consideration various relevant factors. In these circumstances, in 
my judgment, the petitioners have not been able to establish that they had been 
discriminated against. The petition, therefore, fails and should be dismissed 


with costa. i 
Petition dismissed. 
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Before Mr. Justice Tambe and Mr. Justice Tarkunde. 


- VALLABHDAS NARAYANDAS v. MUNICIPAL COMMITTER OF 
AKOLA* 


C. P. and Berar Municipalities Act (II of 1922), Secs. 67(2), 71—Expression “system of 
assesyment” in s. 67(2), meaning of —Expreasion whether means draft rules for assess- 
ment and collection of tax—Whether incumbent on municipal committee to tnclude 
such draft rules in proposals made under s. 67(2) and publish them. 


The expression “system of assessment” occurring in s. 67(2) of the C. P. and Berar 
Municipalities Act, 1922, means the principles underlying the ascertainment of the 
basis upon which a tax is proposed to be computed and it does not mean draft rules 
for the assessment and collection of tax. Therefore, under the Act it is not incum- 
bent on a munictpal committee to include in the proposals made by it under s. 67(2) 
of the Act, the draft rules for the assesament, collection and refund of the tax pro- 
posed and publish them for inviting objections thereto. 


Taau facts appear in the judgment. 


M.N. Phadke and 8. A. Kohoni, for the petitioners. 
B. R. Mandiskar, for respondent No. 1. 
N. L. Abhyankar, Special Government Pleader, for respondent No. 2. 


Taupe J. By this petition under arts. 226 and 227 of the Constitution of 
India, three inhabitants of the Akola town challenge the validity of the imposi- 
tion of the octroi tax. Petitioners Nos. 1 and 2 are cloth merchants and peti- 
tioner No. 3 is an ordinary resident of Akola. 

Section 66 of the C. P. and Berar Municipalities Act, 1922, Act No. H of 
1922, hereinafter called the Act, empowers a municipal committee to impose 
certain taxes mentioned therein. The imposition, however, is to be subject to 
the provisions of other sections contained in Chapter IX which relates to the 
imposition, assessment and collection of taxes. We are here concerned with 
el. (e) of : sub-s. (1) of s. 66. Under that clause, a municipal committee is em- 
powered to impose an octroi tax on animals or goods brought within the limits 
of the municipality for sale, consumption or use within those limits. Sub- 
section (1) of s. 67 provides that a committee may, at a special meeting, pass 
à resolution to propose the imposition of any tax under s. 66. Puporting to 
act under this sub-section, the municipal committee, Akola, passed a resolution 
on November 11, 1957, to the effect that in pursuance of the power vested in it 
under g. 66(1) (6), octroi tax should be imposed on animals and goods brought 
within the limits of the municipality of Akola for sale, consumption or use 
within those limits. It also by the said resolution passed proposals for levying 
the said octroi tax and further resolved that the said proposals (referred to as 
rules in the resolution) be forwarded to the Government for preliminary publi- 
cation as required by s. 67(2) of the Act. The committee also passed a further 
resolution that draft rules for the assessment, collection and refund of the 
octroi tax be also forwarded to the State Government for necessary action. 
The State Government published the said proposals of the municipal com- 
mittee in the Government Gazette of January 16, 1958, under notification No. 
VMA(M) 5457-I-A. This notification is purported to have been issued under 
subs. (2) of s. 67 of the Act for the information of all persons likely to be 
affected thereby and it is mentioned therein that any person desiring to raise 
any objections to the proposed tax or desiring to make any suggestions should 
lodge his objections or suggestions with the municipal committee of Akola with- 
in 80 days of the publication of this notification in the Gazette. This notifi- 
cation is hereinafter referred to as notification I-A. 


“Decided, November 18, 1958. Special Civil Application No. 201 of 1958. 
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-In the same Gazette, rules referred to as draft rules for asseasment, collection 
ard refund of octroi tax were also published under notification No. VMA (M) 
5457-I[-A. The notification purports to emanate from the Government; and 
it is stated therein that any person desirous of raising any objections or sug- 
gestions to the rules should lodge his objections or suggestions with the Secre- 
tary to the Government of Bombay, Local Self-Government and Public Health 
Department, within 30 days of the publication of the notice. This notification 
is hereinafter referred to as notification DO-A. 


, It appears that to the proposals contained in notification I-A certain objec- 
tions were lodged by the inhabitants of- Akola, with the municipal commi 
Akola. These objections were first considered by the President and then the 
report of the President as well-as the objections were considered at a special 
meeting of the municipal committee convened and held on March 3, 1958. The 
municipal committee thereafter modified its original proposals in certain ræ- 
pects and sent the modified proposals along with its original proposals, objec- 
tions received thereto from the inhabitants and its decisions on these objections 
to the Government as required by subs. (4) of s. 67. The date on which these 
papers were forwarded to the State Government is not known. The three peti- 
tioners at this stage made an application under arts. 226 and 227 of the Consti- 
tution to this Court on April 14, 1958, praying therein that the entire proceed- 
ing of the municipal committee and the resolution passed by it on March 3, 
1958, should be quashed; a mandate be issued against the State Government 
prohibiting it from sanctioning the proposals sent to it by the municipal com- 
mittee for the imposition of octroi tax, and from notifying the imposition of 
octroi tax or taking action under s. 67(7) and 67(8) of the Act. They also 
by a separate application prayed for an interim injunction against the State 
Government prohibiting it from sanctioning the proposals of the municipal 
committee and issuing notification for the imposition of the tax. These peti- 
tions came up for hearing before this Court on April 18, 1958. This Court by 
ita order dated April 18, 1958, ordered rule to issue on both these petitions. As 
summer holidays intervened rule issued on the application for interim injune- 
tion was made returnable on June 16, 1958. It appears that the case was not 
taken up on June 16, 1958, but was taken up on June 28, 1958. In between, 
on June 17, 1958, appearance was put in on behalf of the State by the learned 
Additional Special Government Pleader. We are informed that his instruc- 
tions were to oppose the application for interim injunction. On June 28, 1958, 
when this application was heard, this Court granted interim injunction. It . 
appears that the State Government had already on June 19, 1958, issued noti- 
fication under s. 67 of the Act in exercise of the powers conferred on it by sab- 
as. (5) and (7) of s. 67 sanctioning the imposition of octroi tax; and published 
it in Gazette Extraordinary of June 19, 1958. It appears that the State Gov- 
ernment had not instructed its counsel about the issue of the notification and 
therefore information about it was not given to this Court by the Government 
Pleader appearing for the ‘State when the order was made on June 23, 1958. 
It was later brought to the notice of this Court on June 28, 1958, after the 
order was made. 

On learning about the publication of this notification an application was 
made on behalf of the petitioners to amend their petition. It was granted and 
the additional relief now claimed by the petitioners is for quashing the afore- 
gaid notification of the Government dated June 19, 1958, also. ee 

The contentions raised by Mr. M. N. Phadke, learned counsel for the peti- 
tioers, in brief, are: (i) that the imposition of octroi tax is bad on account 
of non-obeervance or contravention of the mandatory provisions of sub-ss.` (4), 
(8), (4) and (6) of s. 67 of the Act; (ii) that as two of the members of the 
municipal committee viz. Q. M. Savarkar and H. P. Gole, were not served with 
notice convening the special meeting on March 8, 1958, the resolution passed 
on March 8, 1968, by the municipal committee was, therefore;.bad.in law and 
(iii) the conduct of the Government in issuing the notification dated June 19, 

Lato, 
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1958, during the pendency of the petition was not bona fide and the notifica- 
tion is, ‘therefore, liable to be quashed. 

- Turning now to the contention raised as regards non-compliance with the 
Provisions of sub-s. (2) of s. 67, Mr. Phadke contends that even though the 
proposals. of the municipal committee for the imposition of octroi tax and the 
draft rules for assessment, collection and refund of octroi tax were published 
in the Official Gazette the draft rules were not published within the municipal 
limits of the town of Akola as was required under r. 1 of the Rules framed 
under s. 67(2). The draft rules formed an integral part of the proposals of 
the municipal committee within the meaning of s. 67(2) of the Act, and failure 
to publish these draft rules within the limits of the town of Akola amounts to 
a breach of a mandatory provision of that section vitiating the imposition of 
octroi tax. It is indeed true that draft rules for assesament, collection and 
refund of octroi tax published in Notification II-A were not published in any 
of the local papers at Akola. In fact, there had been no other publication of 
it save and except that in the Gazette. The proposals contained in Notifica- 
tion I-A were published in the form of pamphlets distributed throughout the 
town of Akola. They were also published in a local fortnightly paper called 
‘Jana Sewak’. 


_ I£ the aforesaid neod of Mr. Phadke is correct, then certainly the im- 


position of octroi tax is bad in law. The petitioners and other inhabitants of 
Akola had been denied the statutory right of an opportunity to lodge their 
objections to these draft rules with the municipal committee. It is, therefore, 
necessary to consider whether it was incumbent on the municipal committee to 
melude these draft rules in the proposala made by it under subs. (2) of s. 67 
and publish them for inviting objections thereto from the inhabitants of the 
Akola municipal committee. Sub-section (2) of s. 67 reads as follows: 

“When such a resolution has been passed, the committee shall publish in accordance 
‘ith rules made under this Act, a notice defining the class of persons or description of pro- 
perty proposed to be taxed, the amount or rate of the tax to be imposed and the system 
of assessment to be adopted” ~ 
It is the argument of Mr. Phadke that im the instant case the municipal com- 
mittee has’ published the description of property proposed to be taxed, the 
amount or rate of the tax proposed to be imposed thereon, but has not pub- 
lished the system of assessment it proposed to adopt in the imposition of the 
tax. According to Mr. Phadke the system of assessment is contained in the 
draft rules and, therefore, it was incumbent on the municipal committee to 
publish them for inviting objections thereto. 

Now, the word ‘‘agsessment’’ is understood in various senses. In its com- 
prehensive sense it means the method prescribed for making an assessment of 
a tax, including the steps -taken for ascertainment of the basis upon which 
fhe tax is to be computed; ascertainment of the amount of tax payable by a 

tax-payer; and the actual demand of the tax from that tax-payer or the pro- 
cedure followed for imposing thé liability of the tax on the tax-payer. Any 
one of the aforesaid three steps by itself is also termed as.asseasment. If the 
term ‘‘agssessm-ent’’ occurring in sub-s. (2) ofa. 67 -is understood in its com- 
‘prehensive sense then certainly the rules published in Notification II-A would 
fall within the meaning of “system of assessment’: In our opinion, However, 
the word, ‘‘assessment’’ is not used in its comprehensive sense in subs. (2) but 
sed ony tno panes OF apeertatimions, of ie Fane pon hish tbo fak i 
to. be computed. 

= We.find it difficult to give a comprehensive meaning to the word cen 
merit”? “ised in this sub-section because in s.-71 of the Act we find that the 
State Government is empowered to make rules regulating the asesssment of 
taxes and for preventing evasion of assesament. It is difficult to assume that 
the tute had intended to confer concurrent powers both on the muni- 
cipal. ommittes and the Government and thereby create a conflict between the 
tirozanthozitieg, > rOỌbvigusly, thereforė, the Legislature intended to confer. cer- 
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tain powers on the municipal committee relating -to the assessment of tax and 
it intended to confer certain other powers on the State Government relating 
to it. te 

It is no doubt true that normally the presumption is that the same word 
used in the Act has to be given the same meaning but that presumption is a 
very weak presumption. Craies at page 159 (Craies on Statute Law, 5th 
edn.) observed: 

“The presumption that the same words are used in the same meaning is however very 
alight and it is proper, if sufficient reason can be assigned, to construe a word in one part 
of an Act in a different sense from that which it bears in another part of an Act.” 
Similar are also the observations in Maxwell at page 822 (Maxwell on Inter- 
pretation of Statutes, 10th edn.): 


“But the presumption is not af much weight. The same word may be used in different 
senses in the same statute and even in the same section.” - 

This Chapter, i.e. Chapter IX which relates to imposition, assessment and 
collection of taxes is sub-divided into four parts; first part relates to the impo- 
sition of taxes, a. 67 falls within that part. Second part relates to assessment 
of taxes, s. 71 falls within this part. Third part relates to collection of taxes 
and s. 76 falls within this part and the fourth part relates to appeals and also 
refund of taxes, s. 85 falls under this part. As already stated, s. 71 empowers 
the State Government to make rules regulating assessment of taxes and for 
preventing evasion of assessment. Section 76 empowers the State Government 
to make rules regulating the collection of taxes, and preventing evasion of 
payment ete. and s. 85 empowers the State Government to make rules regu- 
lating the refund of taxes. The sub-division of this Chapter into these parts 
and the powers conferred on the State Government by the aforesaid sectians 
clearly indicate that the intention of the Legislature was to confer on the muni- 
cipal committee only the power of imposition of a tax and to confer other 
powers relating thereto on the State Government. It necessarily follows that 
the expression ‘‘system of asseasment’’ used by the Legislature in subs. (2) 
of s. 67 connotes only to the stage of imposition of the tax and not the other 
stages of assessment as a whole. 

Second reason why we feel that a restricted meaning has to be given to the 
word ‘‘assessment’’ used in sub-s. (2) is the use of the word ‘‘defining’”’ in 
the sub-section which governs the clause ‘‘system of assessment to be adopted’’. 
Sub-section (2), does not require the municipal committee to publish all the pro- 
cedure in details regarding the imposition of a tax. What it requires the 
municipal committee to do, is to define the class of persons or description of 
property proposed to be taxed, the amount or rate of the tax to be imposed 
and the system of assessment to be adopted. Now, the word ‘‘define’’ means 
to describe accurately. This would not normally mean stating elaborately the 
entire system of assessment in all its details. 

The scheme of s. 67 appears to be that when a municipal committee re- 
solves to impose a tax, it should publish its proposals for imposition of that 
tax, so that the inhabitants of the municipal committee should have an oppor- 
tunity to place their objections’ to the imposition of the proposed tax before 
the municipal committee for its consideration. The municipal committee has 
to consider these objections. If, thereafter the municipal committee does not 
consider it necessary to alter its original proposals in substance it has to send 
its proposals with the objections -réceived, its decision thereon and the modif- 
cations, if any, made by it in its original proposals for the consideration-of the 
State Government. In the event the municipal committee decides to alter its 
original proposals in substance it has to go over the procedure-oncte- again by 
republishing its altered proposals for inviting objections thereto. When the 
proposals in their final form are received by the State Government it may on 
consideration of the matter sanction them or refuse to sanction them or sanc- 
tion them with modifications affecting the substance. Hete agein if the State ` 
Government desires to modify the proposals of the municipal committee so as 
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to affect their substance it has to send them back to the municipal committee 
for its acceptance. Thus, the right which is conferred on the inhabitants of 
the municipal committee by s. 67 ‘ia only the right to submit their objections 
to the proposed tax. Now, to afford an adequate opportunity to the inhabit- 
ants of the municipal committee for raismg objections to the proposed tax the 
whole procedure of assesament of the tax need not be made known to them. 


It is sufficient if the inhabitants know the basic principles underlying the im- | 


position of the proposed tax. And they, in our opinion, are that the inhabit- 
ants must know what is going to be taxed, the rate at which it is going to be 
taxed and the basis on which the proposed rate is going to be computed on a 
tax-payer. 

Mr. Phadke placed reliance on r. 1 framed under s. 67(2) of the Act in sup- 
port of his contention that the expression ‘‘system of assessment’’ is used in 
ita comprehensive sense. The material part of the rule reads as follows: — 

“A notice under section 67(2) of the intention of the municipal committee to impose 
a tax...shall be forwarded to the State Government through the Deputy Commissioner 
for publication in the Madhya Pradesh Garette. The notice under section 67(2) shall be 
„accompanied by draft rules for the asseasment and collection of the tax. After its publica- 
tion in the gazette, the notice shall be published by affixing copies thereof to a notice- 
board at the municipal office and at conspicuous places in the town, and shall also be pub- 
lished in the local papers, if any. As an alternative to its publication in local papers, the 
committee may circulate the notice in print in vernacular within the municipal limits. 
Proclamation shall also be made by beat of drum throughout the municipality notifying 
-the intention of the committee and calling the attention of the inhabitants to the notice in 
question and to the term of thirty days laid down in the law as that within which objec- 
tions to the proposed imposition or increase must be submitted to the committee.” 
Laying’ emphasis on the words ‘‘shall publish in accordance with rules made 
under sub-section (2) of section 67’’ and ‘‘the notice under section 67(2) 
shall be accompanied by draft rules for the assessment and collection of the 
tax’’, Mr. Phadke contends that what is meant by the expression ‘‘system of 
assessment’? in sub-s. (2) of s. 67 is these rules for the assesament and collec- 
tion of the tax. In our view, on the language of the rule itself it is clear that 
the draft rules for the assessment and collection of the tax is something dis- 
tinet and separate from the proposals of the committee. It is true that this 
rule requires publication in Gazette of the draft rules for the assessment and 
collection of the tax along with the proposals of the municipal committee, but 
that does not mean that these draft rules form part of the proposals of the 
municipal committee for the imposition of the tax. It will be further noted 
that on the language of the rule these draft rules are required to be published 
-only in the Gazette. They are not required to be published in any other man- 
ner, while the proposals of the municipal committee have to be further pub- 
lished in other manner as stated in r. 1. This also indicates that these draft 
rules for the assessment and collection of the tax do not form part of the pro- 
posals of the municipal committee. 7 

For’ reasons stated above, in our opinion, the expression ‘‘system of assess- 
ment” occurring in subs. (2) of s. 67 means the principles underlying the 
ascertainment of the basis upon which a tax is proposed to be computed. 

Now, these principles are bound to vary in each case. For example, in the 


“ease of octroi tax impoged.on animals all that is required to be stated is at’ 


what rate it is to be taxed. There is no further principle involved’ as fegards 
‘the ascertainment of the basis upon which the proposed taxis to be compnted. 
The tax is to be imposed on an animal at the proposed rate and that is all. But 
such ‘would not be the case for example in imposition of a housetax. The 
municipal committee undoubtedly. would then be required to publish the prin- 
‘ciples which it proposes to adopt for ascertaining the basis upon which a hotse- 
tax is to be computed. a, . i 

>. It is next nbcossary to see whether in the instant case there has been any 
failure on the part of the municipal committee to publish principles which 
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it proposed to adopt in ascertaining the basis upon which the octroi tax- was 
to be computed on any article or any animal 


Turning to the Notification I-A, which is published in the Gazette as well 
as in the local newspapers and pamphlets, it indicates the- articles which ard 
proposed to be taxed. A list of articles exempt from the octroi tax is given 
in cL (2). There is an elaborate schedule containing a list of articles proposed 
to be taxed. In the schedule against each item is given the rate at which it is 
proposed to be taxed and it also gives the basis on which the tax would be com- 
puted. In certain cases the tax is computed per cart-load drawn by two ani- 
mals; in certain other cases the tax is proposed to be computed on head-load, 
per number, animal load, motor truck-load, wagon load and in certain cases 
the tax is proposed to be computed at ad valorem rate. Then the municipal 
committee has given details as to what a maund is equal to and has also given 
details as to how in weighment a fraction of a maund would be computed for 
purposes of the tax. Looking to the notification and the details mentioned 
therein, in our opinion, there had been no failure on the part of the municipal 
committee to publish any detail which it was required to publish under 
sub-s. (2) of s. 67 of the Act. It has given the description of the property 
proposed to be taxed, rate of the proposed tax and the principles for ascer- 
iainment of the basis upon which the tax would be computed. 

Mr. Phadke, however, contends that the details given in Notification LA 
relating to the principles for ascertainment .of the basis for the computation 
of tax are not full and complete. Rules 6(b), 8, 11, 26, 26A and 27 appear- 
ing in Notification I-A also relate to the same topie and should have been pub- 
lished in the Notification I-A. Failure on the part of the municipal commit- 
tee has resulted in the denial of an opportunity to the inhabitants to raise 
objections to these rules. The imposition of tax is, therefore, bad in law. 

Rule 6(b) provides for preparation of a table of current prices of articles 
liable to duty ad valorem. It is to be prepared on the basis of local inquiries 
and the invoices received during the week, and is to be corrected every week 
according to the fluctuation in prices so ascertained. Under r. 8, a tax-payet 
in anticipation of the arrival of dutiable articles exceeding Rs. 20 in value is 
permitted to approach the taxing authorities, and on the basis of the invoices 
satisfy them regarding the value of the articles and on that basis the officials 
charge the tax. If, however, there is any dispute between the two, then the 
matter is settled by the secretary. The difficulty would arise where ‘the prices 
mentioned in the invoices are substantially at variance with the prices men- 
tioned in the table. Rule 11 provides that in a case when an invoice of arti- 
cles imported is produced by the importer of such article, the rates given in 
the invoice shall be compared with the rates shown im the table of current 
prices, or, in the absence of rates having been stated in the table, with the 
rates prevailing in the market-situated within the limits of the municipality; 
if the invoice rate is found leas by more than 12$ per cent., duty shall be 
assessed and collected according to the market rate as stated in the table or as 
ascertained from the condition in the market. These rules, in our opinion, 
only relate to the working out of the basic principle of computation of the 
tax on the value of the articles. No principle as such is laid down in rr. 6(b), 
8 and 11. These rules also provide against evasion of the tax by an importer. 
It would be seen that under s. 71 of the Act the State Government is empower- 
ed to make rules not only for the assessment of-tax, ie. for ascertaining the 
tax payable by a tax-payer but also for preventing evasion of assessment, ié. 
fot preventing evasion of seeming. the proper amount of tax payable by 
him. 


Turning now to the provisions of rr: 26, 26A. and 27, in our opinion, they 
hardly have any relevance tó the principle underlying the ascertainment of 
the basis on which a tax is to be computed. Rules 26 and 26A relate to the 
procedure relating to articles which are imported within the limits of Akola 
town but which are intended to be immediately exported, and r. 27 relates to 
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the detention of goods in a bonded warehouse when they are intend: 
kept within the municipal limita for a temporary period. In our 
therefore, in the rules published in. Notification I-A, there is no ru 
can be said to be forming part of the system of assessment within the 
of sub-s. (2) of s. 67 of the Act. In our opinion, therefore, the pe 
have not been able to show that there had been any non-compliance 
contravention of the provisions of subs. (2) or sub-s. (3) of s. 67. 

Turning now to the contention raised on behalf of the petitioners a 
contravention of sub-s. (4) of s. 67, it provides: 

“The committee shall take the proposal and all objections received thereto 
sideration at a special meeting, and may modify the proposals so as not to a 
substance, and may then forward them to the State Government along with all 
received, its decisions thereon and its reasons therefor. If the committee decides 
the proposals so as to affect their substance, it shall publish them again in th 
prescribed in sub-section (2).” 

It is the contention of Mr. Phadke that in the final proposals subn 
the State Government the municipal committee had made substantial 
in respect of items 28, 38 and 48 in the schedule appearing in Notifica 
These changes amount to modification of the original proposals affect 
substance. The municipal committee, therefore, was bound to follow t 
procedure once over again, i.e. republish its modified proposals, invi 
tions of the inhabitants of the municipality before finally submitting 
the State Government. In our opinion, this contention is also witl 
substance. The modifications suggested in the final proposals only rela 
corrections of printing mistakes or omissions. We will illustrate thi 
of the entries. Entry No. 28 relates to ‘‘Tea, coffee, cocoa ete”. T: 
occurs in the schedule of goods liable to octroi duty. In printing, 
the rate at which the tax was proposed to be had remained to be m 
It appears that the Brooke Bond Company, a well-known company d 
tea, noticing this omission, made ee ies as regards the amount of 
posed to be imposed on it and th tT noting this mistake the munic: 
mittee in its proposals of March 8, 1958, corrected it by stating that 
posed tax was at 75 nP. per maund. Now, anybody who would be 
this schedule in the Notification I-A could not be under any mist 
no tax was proposed to be imposed on tea, coffee etc. It is obvious 
omission to mention the rate of tax was due to some mistake. It is 
contend that this mistake led the inhabitants to believe that no tax 
posed to be levied on this item. Wo are informed that this propos 
municipal committee has not been accepted by the Government. T 
is that tea and coffee have become taxable under a residuary clause. 
was the position under Notification I-A as it stood. In our opinion, 
tioners have not been able to establish that there was any non-complis 
the provisions of sub-s. (4) of s. 67 of the Act. 

Turning to the non-compliance with sub-s. (6) of s. 67, it provide 
modification affecting the substance shall be made under subs. (5), (s 
relates to granting of sanction by the Government to the final pro 
the municipal committee) unless and until the modification has been 
by the committee at a special meeting. We had asked Mr. Phadke to 
modifications effected by the sanction of the State Government whicl 
sulted in substantially affecting the proposals of the municipal commit 
however, were not shown any items. This contention, therefore, musi 

the next contention relating to non-service of notice of the 
of March: 8, 1958, on two of the members of the committee, viz. G. M. 
and H. P. Gole, controversy on facts is raised by the municipal comm 
is the contention of the municipal committee that G. M. Savarkar wi 
the station. Notice was, therefore, handed over to his brother who ha 
taken to give it to Q. M. Savarkar on his return. An affidavit of G. } 
kar’s brother to that effect is filed in this Court by the municipal æ 


so advised, by a regular suit. 
This brings us to the last contention raised by Mr. Phadke on behalf of the 


- petitioners and that is as ds lack of bona fides of the State Government 


~ in issuing the notification of June 19, 1958. Mr. Phadke contends that the 
State Government full well knew that a petition had been filed in this Court. 
It was served with the notice of the petitioners’ application for grant of inte- 
rim injunction. It was the desire of the State Government to shut out an in- 
quiry by this Court as regards the illegalities alleged to have been committed 
by the municipal committee and it is with this view that the notification had 
been iasued. The case of the Government, as stated in the return, is that notice 
of stay was not served on the Secretary, Local Self-Government, at any time. A 
copy of the stay application was received only in the office of the Special Gov- 
ernment Pleader on May 9, 1958, it was forwarded by the Special Government 
Pleader to the Collector, Akola, on May 16, 1958. He sent his report to the 
Special Government Pleader on May 24, 1958, and by a further letter dated 
June 7, 1958, instructed the Special Government Pleader to oppose the stay 
application. It ia further averred by the State Government that it was not 
served with the copy of the application on merits and it did not know 
what the contentions of the petitioners were. The Government thus denied 
that it acted in any mala fide way in issuing the notification on June 19, 1958. 
In short, the case of the Government is that it did not know what the grievance 
of the petitioners was as the petition on merits was not served on it. The stay 
application also was not served on the Secretary of the Department concerned. 
The matter remained only between the Special Government Pleader and the 
Collector, Akola, and the Government acting in its usual course, after consi- 
dering the objections of the inhabitants on June 18, 1958, issued the notifica- 
tion. Now, it is difficult to believe that the Secretary of the Department did 
not know of the application for interim injunction made by the petitioners in 
this Court or rule issued by this Court on April 18, 1958. Admittedly, the 
Special Government Pleader had written to the Collector, Akola, on May 9, 
1958. He had instructed the Special Government Pleader on June 7, 1958, to 
oppose the application. It is diffleult to assume that the Collector of Akola 
had instructed the Special Government Pleader to oppose the application with- 
out any instructions from the Government. There is also no substance in the 
contention raised on behalf of the Government that the Secretary, Local Self- 
Government, was not served with the notice. Provisions of law do not require 
service on the Secretary. On the other hand, provisions of O. XXVII, r. 4, 
of the Civil Procedure Code clearly show that the Government Pleader'in any 
Court is the agent of the Government for the purpose of receiving processes 
against the Government issued by such Court. The Special Government Pleader 
was duly served with notice. These facta, however, are not sufficient to hold 
that the Government in issuing the notification was acting mala fide or was 
actuated with the motive of shutting out an inquiry at the hands of this Court 
into the irregularities allegéd to have been committed by the municipal còm- 
mittee. i 
‘The learned Special Government Pleader has not preased before us the ob- 
jection raised about the presumption of conclusiveness of the notification under 
gub-s. (8) of s. 67 of the Act. E Ge 
We may, however, observe that in our experience, at any rate, in my expe- 
rience, this is a first time when the State Government, departing from a healthy 
practice, hag iasued a notification likely to affect the merits of this case, after 
rule had been issued and served on the Government Pleader. We hope not, 
to come across any such instance in future. 5 . - 





Before Mr. susticw shah and Mr. Justice V. S. Desai. 
DATTATRAYA SHRIPATI MOHITE v. SHANKAR ISHWARA MOHITR.< 
Admission—Evidentiary value of, —Admission by party to sult concerning subject-matter ` 

Be dapure Wether Court etsaen tO CORAda nich. A A E pr 
ceeding concerning same subject-matter. 

An admision ona question iot faci table: by a pariy te the coomo of a proceeding 
can be regarded as a good piece of evidence relying on which the opposing party 
may contend that the claim made in the subsequent proceeding is unjustHiable. 
Therefore, the Court is entitled to consider admissions solemnly made by a party 
concerning the subject-matter in dispute in the course of a proceeding In adjudging 
upon the truth or otherwise of the claim made by that party in a subsequent pro- 
ceeding concerning the same subject-matter. 

Ramabai Shriniwas v. Government of Bombay’, explained. 


The following genealogy explains the relationship between the parties to 
the suit :— 


Natha Mohite 
| =e | 
Ishwara (d. 1901) Mahadu Rama Gigon 
J Shripati 
T Dad i Bi 
4 (deft. No. 1) (deft. No. 2) a ha 


Ishwara and Qanu were two sons of Natha Mohite. Shankar and Dadu (de- 
fendants Nos. 1 and 2) were the sons of Ishwara and Dattatraya (plaintiff) 
was the grandson of Ganu. Ishwara died in 1901 leaving him surviving’ his 
wife Gangabai and the defendants. Defendant No. 1 was at the date of Ish- 
wara’s death about 7 years of age and defendant No. 2 was about 10 years of 
age. The dispute in this litigation arose in respect of four lands. All these 
lands were held as Kotkari Inam lands of the ancient Kadim grants in the 
:Jahagir of Sarlaskar Bahadur of the former Kolhapur State. Of these lands, 
. Ighwara during his lifetime was the Navavala. On the death of Ishwara in 

- 1901, an ‘heirship enquiry was commenced. That enquiry was concluded some 
time in the year 1908. During the enquiry Gangabai, widow of Ishwara, con- 
tinued to remain in possession of the lands and let them out to her tenants. In 
1909 the order passed by the authorities declaring that Shripati—son of Gann 
—was the Navavala was given affect to, and Shripati was put in possession of 
all the lands held by Ishwara. Thereafter the defendants filed suit No. 10- 
of 1912 against Shripati, Mahadu Natha and Rama Natha for setting aside the 
order passed in the heirship enquiry and claiming possession of lands other’ 
than inam lands held by Ishwara. The trial Judge held that defendants Nos. 
1 and 2—sons of Ishwara—were the lawful heirs of Ishwara and were entitled 
to all his properties except the Inam lands and the income accruing therefrom 
for performance of Government service. In 1918, defendant No. 2, who is 
the elder of the two defendants, submitted an application for reviewing the 
order passed in the heirship enquiry. That application was rejected on May 
18, 1918. Thereafter Shripati died, and another ae enquiry was started 

"Decided, November 20, 1958|/Jamuary 28, Senior Division, at Kolhapur, in Special 
1959. Fiw No. 653 of lbs Butt No. 26 of 1808, z ora 
the decision of 0.’Angadi, Joint Civil udge, . 1 (1940) 48 Bom. L-R. 282. 
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which remained pending till sometime in 1986. During the enquiry the plain- 
tiff—son of Shripati—remained in possession of the Inam lands and he per» 
formed the service for holding these lands. The enquiry officer recognised the 
claim of the plaintiff, and the plaintiff was declared the Navavala. On May 
18, 1939, defendant No. 2 executed a Kabulayat in favour of the plaintiff under 
which he purported to enter into possession of the Inam lands as a tenant of 
the plaintiff. Thereafter on May 25, 1989, defendant No. 1 obtained a lease 
of the Inam lands for ten years from the plaintiff. Thereafter, the plaintiff 
challenged the lease, dated May 25, 1989, in Suit No. 3 of 1941 on the plea that 
it was ‘procured from him by practising fraud. In that suit, defendant No. 1 
denied the allegations set up by the plaintiff and claimed that he was a tenant 
of the lands, and that he was paying rent to the plaintiff. That suit was dis- 
missed. Record of Rights was introduced in the area in which the lands were 
situate some time about the year 1947 and the lands were entered in the name 
of the plaintiff. The plaintiff paid the assessment of the lands year after year 
and the same was accepted by the revenue authorities. The plaintiff then filed 
Suit No. 565 of 1948 against the defendants for a decree for rent due by de- 
fendant No. 1 under the rent note, dated May 25, 1939. In that suit defend- 
ant No. 1 contended that the lease dated May 25, 1989, was extended by mutual 
agreement for a period of five years and that he was accordingly entitled to 
remain in possession of the lands as a tenant. Defendant No. 1 admitted in 
that suit that he was in possession as a tenant. The suit filed by the plaintif 
‘was decreed on November 29, 1949. In the meanwhile the Bombay Tenancy 
and Agricultural Lands Act was mado applicable to the area in which the 
lands were situate, and the plaintiff filled Tenancy Application No. 25 of 1950 
in the Court of the Mamlatdar for an order for possession of the lands on the 
expiry of the period of the lease. In that application, defendant No. 1 con, 
tended that he was a protected tenant and that he was not liable to be evicted. 
That contention of defendant No. 1 was negatived and an order for possession 
was passed against the defendants. In pursuance of this order of the Mamlat- 
dar, possession of the Inam lands was delivered to the plaintiff on September 
28, 1950, and June 8, 1951. Against the order passed by the Mamlatdar the 
defendants preferred an appeal to the Prant Officer and that appeal was dis- 
missed in 1951 and the defendanta acquiesced in that order. In the meanwhile 
the defendants attempted to trespass.upon the land in the possession of the 
plaintiff. On August 23, 1951, the police officer in charge of the police station 
within the jurisdiction of which the lands were situate started proceedi 

under s. 145 of the Criminal Procedure Code apprehending breach of the pub- 
lic peace. Thereafter the plaintiff filed the present suit for a declaration that. 
the rent which was collected by the Receiver who was appointed in the pro- 
ceedings under s. 145 of the Criminal Procedure Code was payable to him. 
The defendants resisted the claim of the plaintiff to that amount and contend- 
ed that the plaintiff was not in posseasion and was not entitled to the injunc- 
tion claimed by him. The plaintiff then amended the plaint and asked for re- 
lief for possession of the lands from the defendants in the event of the Court 
holding that he was at the date of the suit not in possession of the suit lands. 
To the claim made by the plaintiff for a declaration of title and for an in’ 
junction and alternatively for possession, the defendants raised diverse con- 
tentions. They denied that the plaintiff had title to the suit property. They 
contended that they were in posseasion of the suit property in their own right 
and not as tenants under rent note, dated May 25, 1939; that the plaintiff was 
not, in possession of the suit lands within twelve years prior to the date of 


' the suit; that their father Ishwara was the Navavala of the suit lands and 


that the orders declaring the plaintiff’s father and after his death the plain- 
tiff as the Navavala of the suit lands were illegal and were obtained frandu- 
lently and the same were not binding on the defendants; that certain other 
persons were necessary parties to the suit, and the claim made by the plaintiff 
could not be decreed unless those persona were impleaded; that the plaintiff 


x 
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had no title to the suit property either derivatively or by adverse possession 
and that the lands being Rayatawa lands at the date of institution of the suit 
the plaintiff’s suit was liable to be dismissed. 

The trial Judge decided all the issues against the plaintiff and in favour of 
the defendants. He, therefore, dismissed the plaintiff’s suit. 


The plaintiff appealed. 


P. 8. Joshi, for the appellant. 
G. 8. Gupte (Jr.), for respondent No. 1. 
R. B. Kotwal, for respondent No. 2. 


Suan J. [His Lordship after stating the facts of the case and dealing with 

points not material to this report, proceeded:] We have referred to the diverse 
admissions made by the defendants from time to time since the year 1939 of the 
title of the plaintiff to the suit lands. The learned trial Judge ignored these 
admissions somewhat lightly purporting to rely upon the judgment of Beau- , 
mont C.J. in Ramabat Shriniwas v. Government of Bombay.’ In the view of 
the learned trial Judge, it was decided in Ramabas’s case that admissions made 
by a ‘person concerning the subject-matter i in dispute in the course of a proceed- 
_ ing, cannot have any evidentiary value in adjudging upon the truth or other- 
wise of the claim. made by that person in a subsequent proceeding concerning 
the same subject-matter. It must at once be observed that Beaumont C.J. has 
_ not laid down any such proposition. We may take this opportunity of stating 
7 that the observations made in this case are often misunderstood. Beaumont 
OJ. Merely mid dowo that an Abami made bg a party in a pled te in a 
civil proceeding will be regarded as binding upon him in that proceeding and 
_. he will not be permitted to go back upon it in the course of that proceeding : but” 
` the admission cannot be regarded as conclusive and binding upon him in any 
other proceeding and it is open to him to show that that admission made in the 
earlier proceeding was in fact not true, The observation on which reliance was 
placed by the learned trial Judge is contained in the following paragraph (p. 
284) : 

“The learned Judge, in the case of defendants Nos. 2 and 3, held that Government 
were bound by an admission in their written statement filed in the original sutt of 1913 
in which the costs were incurred, and that by that admission Government had acknowl- | 
edged that the lands had been assigned as reward for services; but the learned Judge’s 
view on that point is clearly wrong. A party is not bound by an admission in his 
” pleading except for the purposes of the suit in which the pleading is delivered. It fre- 
„quently happens that a party is prepared in a particular suit to deal with the case on 
-Ža particular ground and to make an admission, but that admission is not binding in 
` any other sult, and certainly not for all time. Government may have known much 
“lees about the postition in 1918 than they know now. If they had pleaded erroneously 
in the suit of 1918 and had discovered the error in time, they could have amended 
the pleading, and tt would be a strange thing to hold that, after the suit had been dis- 
_ posed of, and the chance to amend the pleading had gone, Government were bound ' 
for all time by their admission.” 

It is difficult to hold that by these observations the learned Chief Justice intend- 
ed to lay down the proposition that an admission on a question of fact made by 
-å party in the course of a proceeding has in another proceeding no value what- 


~- ever and cannot be regarded as a Piece of evidence relying on which the 


opposing party may contend that the claim made in the subsequent proceeding 
is unjustifiable. In our view, Ramabai’ s cage is not an authority in support 


of the view that the Court is not even entitled to consider admissions solemnly 
made by a party in the course of proceedings in other suits relating to the 
same subject-matter. We are unable to agree with the observation made by 
the learned trial Judge in paras. 35, 86 and 44 of his judgment that the ad- 
Missions made 2 defendants Nos. 1 ‘and 2, in the proceedings in Suit No. 565 


1 (1940) 43 Bom. L.R. 332. 








1988.) partaraaya antati v. Samar (a.c.s.)—Shah J. 106 


of 1948 and the revenue proceedings and in the earlier Suit No. 3 of 1941 
have no evidentiary value. 


[The rest of the judgment is not material to this report.] 
Appeal allowed. 


Before Mr. Justice Shah and Mr. Justice V. S. Desai, 


THE PETLAD TOWN MUNICIPALITY v. THE PETLAD KESHAV 
MILLS CO. LTD.* 

` Bombay District Municipal Act (Bom. IT of 1901), Secs. 59, 60, 45, 167-A, 180-A—Bombay 
Merged States (Laws) Act (Bom. IV of 1950)—Baroda State (Application of Laws) 
Order, 1949—Whether municipality by framing rules can grant remission of any tax 
specified ‘tn s. 59—Person entitled to refund of part of tax paid to munictpality— 
Municipalty admitting its liability to refund but not making the refund—Suit for 
recovery of such refund whether governed by s. 167-A—Indian Limitation Act (IX. 
of 1908), art. 62. 

Under sa. 59, 60 and 48 of the Bombay District Municipal Act, 1901, a municipality 
has power to provide by rules a scheme for granting remissions in the matter of 
recovery of any of the taxes specified in s. 59 of the Act including a terminal tax. 

Faflure by a munictpality governed under the Bombay District Munictpal Act, 1901, 
to refund an amount of tax, while accepting liability to refund the same, cannot be 
said to be an “act done tn pursuance or execution or intended execution” of the Act. 
Therefore, where the plainttf was in the first Instance bound to pay a tax to a 
municipality and had in fact paid the same, but under the law prevailing the plaintiff 
was entitled to refund of a percentage of the tax paid and the municipality while 
admitting liability did not refund the same, a sult filed by the plaintiff for refund . 
of tax would not be governed by s. 167-A of the Act, but by art 82 of the Indian 
Limitation Act, 1908. 

Ranchordas Moorarý v. The Municipal Commissioner for the City of Bombay’, 
followed. $ 


Municipality of Chopda v. Motilal Manekchand’, distinguished. 
Quare: Whether it is open to the State to direct by general or special order grant 
of remission in the matter of levy of a tax by exercising authority under s. 59 of the 
Bombay District Municipal Act, 1901. 


Tex facts appear in the judgment. 


E. B. Kotwal, for the appellant. 
8. M. Shah, with 0. 0. Vaidya, for the E aie: 


Suan J. This is an appeal against the decree passed by the Civil Judge, 
Senior Division, at Nadiad, decreeing against the Petlad Town Municipality, 
a municipality governed by the Bombay District Municipal Act TIT of 1901, a 
sum of Rs. 13,897-9-9 and proportionate costs of the suit and future interest 
from the date of the suit till satisfaction. 

The facts which give rise to this appeal may be briefly stated. The town of 
Petlad was originally within the jurisdiction of the former Baroda State. The 
Keshay Mills Co. Ltd. is a limited liability company which was registered under 
the Companies Act of the Baroda State, and owns a factory in the town of 
Petlad for manufacture of cotton textile and yarn. For its manufacturing busi- 
næs the company had to import machinery, raw materials and other goods from 
outside the limits of the municipality, and had to export the manufactured 
goods. The company applied to the former Baroda State Government for re- 
mission in the matter of levy of taxes such as income -tax, excess profit tax, and 
octroi and the terminal taxes. From time to time remissions were given to the 


*Deoided, November 26, 1958. First 1 (1301) LL.R. 25 Bom. 887, s.c. 8 Bom, 
No. 854 of 1955, against the decision of J.T. L.R. 1 
Jabado, Civil dal Givi Bult No, é ot 1 Nadiad, 2 


(1057) 60 Bom. L.R, 48. 
in Kaire Special Suit No, 24 of 1953. 
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company. Finally in the year 1946 the Baroda State Govertiment granted re- 


missions which were to enure for a period of 15 years in the matter of recovery. 


of taxea including the octroi duty and the terminal tax levied by the Petlad 
Municipality. The Baroda State Government from time to time directed the 
municipality, in exercise of its authority under s. 59(Tha) of the Baroda State 
Municipal Act of Samvat Year 1962, to give remission to the company in the 
levy of octroi duty and the terminal tax. The municipality, in exercise of ita 
powers under s. 46 of that Act, framed rules in conformity with the. directions 
given by the State authorities. By Act XII of 1949 the Baroda Act of 8. Y. 
1962 was repealed, and a new Act called the A Class Municipalities Act was 
enacted, and under that Act also the State Government reserved to itself the 
power to grant remission in the matter of recovery of municipal taxes and to 
issue directions in, that behalf to the municipalities concerned. Provision was 
also made for framing rules by the municipalities for granting remissions in 
the levy of taxes, and the notifications issued under the Act of S.Y. 1962 were 
‘directed to be continued in operation as if they were made under Act XII of 
1949. On July 30, 1949, the Baroda State (Application of Laws) Order, 1949, 
was issued under the Extra Provincial Jurisdiction Act, 1947.. By that Order, 
the Bombay District Municipal Act ITI of 1901 was applied to the area 
of the. former Baroda State: and by the operation of that Order the Baroda 
Act XII of 1949 stood repealed. The provisions of the Baroda State (Applica- 
tion of Laws) Order, 1949, were repealed and re-enacted by Bombay Act IV of 


” 1950 called the Bombay Merged States (Laws) Act,-1950, and by Schedule 1 
to that Act Bombay Act III of 1901 waa extended to: the area of the 


former Baroda State with the addition ef s. 180A which was added thereto by 
an amendment to the Act. It appears that the Petlad Municipality gave remis- 


_* gions consistently with the directions issued by the Baroda State Government 


under Baroda Act 1 of S.Y. 1962 in the matter of levy of the terminal tax 
payable by the company. After the Baroda State merged with the Indian 
Union and Bombay Act III of 1901 was made applicable to that area, disputes 
arose as to the liability of the municipality to refund a percentage of the tax 
collected by it. It may be observed that the scheme for giving remission adopt- 
ed by the municipality under the rules framed by it was that in the 
first instance the entire amount of tax payable was collected from the company 
and at the end of the year the municipality made up accounts and refunded 
the excess amount collected consistently with the remission or concession 
declared by the State authorities. As the municipality after the merger of the 
Baroda State did not refund the excess amount of terminal tax collected by 
it, by letter, dated February 3, 1950, the company called upon the Chief Officer 
“of the municipality to refund Ra. 3,445-4.0 due by the municipality for the 


“period between August 1, 1948, and July 81, 1949. To this letter a reply was 


“sent by the municipality on March 16, 1950, informing the company that the 
request made for refund of the terminal tax was Placed before the General 
Body of the municipality and it was resolved that the tax be refunded. The 
resolution which was moved and the amendment thereto were set out-in the 
letter. The company was also intimated that it was decided to refund to the 
‘industries,’ amounts as may be decided by the Sub-Committee, but it was ‘‘spe- 
‘cially so resolved’’ that the opinion of the Legal Remembrancer be obtained 
' and the amount may be refunded to the ‘‘imdustries’’ on condition that if the final 
decision in the matter was against the ‘‘industries’’ the ‘‘industries’’ will re- 
pay to the municipality the amounts refunded It appears that thereafter the 
excess tax collected for the years 1946-47 and 1947-48 was refunded to the 
company. 

On November 7, 1950, a letter was addressed by the company to the Chief 
Officer of the municipality stating that terminal tax for the period between 
August 1, 1949, and July 31, 1960, amounting to Re. 9,265-9-0 was paid and 
according to the, resolution of the Department of Commerce and Industriea an 
amount of Re. '8,706-4-0 being 40 per cent, of the tax paid by the com- 
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pany was refundable, and a request was then made for payment of that amount. 
That request was repeated by letter, dated August 4, 1951, and also by letters 
dated August 13 and 28, 1951. A resolution was passed by the municipality 
on September 29, 1951, whereby it was resolved to refund to the mills 
and factories the amounts remitted to them from the terminal tax both for the 
period prior to the date on which the Baroda State merged with the Indian 
Union and for the period subsequent to the merger. It appears that on Octo- 
ber 16, 1951, a voucher was made out for refund of the taxes for the years 
1948-49 and 1949-50 and even cheques were drawn on October 22, 1951, in that 
behalf but were not delivered to the company. Thereafter by letter, exh. 95, 
dated October 2, 1951, the company demanded refund of Rs. 1,906-1-0 being 
40 per cent. of the terminal tax paid for the period between August 1, 1950, 
and March 31, 1951. This request was repeated by letters, exhs. 103, 104 and 
105, respectively dated October 6, October 25, and December 12, 1951. By letter. 
exh. 96, dated August 25, 1952, the company again demanded refund of 
Rs. 3,323-1-0 being 45 per cent. of the total amount of terminal tax paid for the 
period between April 1, 1951, and March 81, 1952. By letter, exh. 97, 
dated December 17, 1952, a demand was made for refund of Rs. 1,946-4-0 being 
45 per cént. of the terminal tax paid for the period between April 1, 1952, and 
October 21, 1952. This request was not complied with by the municipality. 
It may be observed that the company restricted its claim for refund of the 
terminal tax up to October 21, 1952, because by a notification issued by the 
Government of Bombay, dated October 22, 1952, the remissions which were direct- ` 
ed by the former Baroda State Government to be given were cancelled. By letter, 
dated December 26, 1952, the company again wrote to the municipality stating 
that the terminal tax for the period between August 1, 1948, and July 31, 1950, 
in spite of the General Board Resolution had not been refunded. The company - 
informed the municipality that it ‘‘was being put in difficulty and monetary 
logs’’ on account of the default of the municipality in complying with the reso- 
lution and the orders passed by the Government. A reminder was sent on - 
January 9, 1958. By letter, dated January 24, 1953, the company was inform- 
ed by the municipality that the matter was under consideration of the munici- 
pality and ‘‘clarification’’ will be made thereon. Thereafter on February 1, 
1958, the municipality resolved that if the Government of the State of 
Bombay gave to the municipality as ‘‘help’’ an amount equal to the amount 
refundable to the industries, then the said amount should be ‘‘paid off to the 
industries.” It was further resolved to take steps to get ‘‘help’’ immediately 
from the Government and to send the bills for the amount of refund for every 
year to the Government together with the demand. The Government of Bom- 
bay declined to comply with the request made by the municipality. The com- 
pany after serving a notice commenced suit No. 24 of 1953 on July 30, 1953, 
against the municipality for a decree for Rs. 14,824-14-0 and Rs. 1,072-8-0 as 
interest as damages. It was the company’s case that it was entitled to 
receive from the municipality Ra, 3,445-4-0 for the period between August 1, 
1948 and July 81, 1949, Re. 8,706-4-0 for the period between August 1, 1949 
_ and July 81, 1950, Rs. 1,906-1-0 for the period between August 1, 1950 and 
March 81, 1951, Rs. 3,821-1-0 for the period between April 1, 1951 and 
March 31, 1962, and Re. 1,946-4-0 for the period between April 1, 1952 and 
October 21, 1952, aggregating in all to Ra. 14,824-14.0, by virtue of the orders 
passed by'the former Baroda State Government and the rules framed by the 
municipality in the matter of refund of terminal taxes and the provisions of 
s. 180A added to the Bombay District Municipal Act LIT of 1901 when the 
Bombay Merged States (Laws) Act was enacted. It was submitted by the com- 
pany that the cause of action arose in favour of the company for the first time 
when the municipality by resolution, dated February 1, 1953, resolved that the 
amount will be paid.to the company only in the event of the Government of 
Bombay paying the sum to the municipality. 
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The claim of the company was resisted by the municipality on diverse grounds. 
Tt was contended that the State of Bombay was a necessary party to the suit, 
that no concession in respect of terminal taxes was granted, by the former 
Baroda State, that in any event the municipality was not bound to grant re- 
missions according to the orders relied upon by the company, that the conces- 
sions in any event became ineffective on July 80, 1949, when the Baroda State 
(Application of Laws) Order was enacted and the concessions could not be con- y. 
tinned under s. 180A of Bombay Act III of 1901, that the sompany was not f 
entitled to claim interest by way of damages, and that no claim to recover the 
amount of remission or concession could be made in thé gnit as framed, and in 
any event the municipality was not liable to pay the amount-claimed bécause 
the company was in a ‘‘prosperous condition’’. It was also contended that the 
suit was barred by the law of limitation. Finally it was contended that the 
defendant-municipality was entitled to deduct the collection charges ser of the ~] 
amount claimed. Pa 
_ The learned trial Judge substantially négatived all the contentions raised’ by 

the defendant except two: (i) relating to the claim made by the company 
about the award of interest by way of damages and (ii) regarding collection 
charges for the taxes; and he passed a detree for Re. 18,897-9-9 in favour. of the’ 
‘plaintiff’ company. 

In this appeal, Mr. Kotwal on behalf of the municipality has raid three 
contentions: (i) that the municipality is not liable, since the date on which the 
Baroda State (Application of. Laws) Order, 1949, was issued, to give effect to | 
the remissions granted by the former Baroda State because there is no provision,- 
in the Bombay District Municipal Act under which such remissions could be” 
directed to be given by the State to the municipality; (ii) that enforcement of - 
the claim made by the plaintiff company is barred by s. 167A of the Bombay 
District Municipal Act; and (iii) that unless the municipality received the | 
amount from the Government of Bombay it was under no obligation. to pay“ 
the same to the plaintiff company; in other words, the liability of the muni- ” 
cipality was conditional upon the amount being received from the Government 
of Bombay which was primarily liable to pay the same. We will deal with : 
these contentions seriatim. 

The Baroda Municipal Act of N.Y. 1962 was substantially based upon Bom- ` 
bay Act TI of 1901.` A large majority of the provisions of the former Act were - 
identical with the provisions of Act III of 1901. But by a. ‘69 (Tha) of the ` 
Baroda Municipal Act (for which there is no parallel provision in Act DOT of -- ý 
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7 ~ 1901) it was provided that site 


- |` exemption or any other concession, (1) to any factory in respect of any of ‘thege taxes, te 


' “For the development of Trade and Industry, tae Government akems tt to prod 


_*or (2) in respect of the levy of octroi or other tax on goods manufactured in any fec- * 
tory in the State and imported or exported at any place in the State, the Huzur shall 
pess proper order, after considering the opinion of the municipality, ceed, the muai 
pality shall abide by it.” 

Evidently by this clause authority was reserved to the Ruler of the” Baroda 
State to grant exemption to certain tax payers in the matter of levy of. etror 
duty and other taxes and the municipality was bound to comply with the . 

z direction given by the State authorities. It is in pursuance of this authority 
that the former Baroda State granted concessions or remissions to the plaintiff 
company in the levy of terminal tax. The municipality under s, 46 framed’ . 
the Terminal Tax Riles prescribing the rates of terminal tax, and the. terms, 
on which exemption was to be given. Rule No. 7 thereof provided: i 

“The concessions given to industries for the dévelopment of trade will continue for’ 
this tax algo.” : 
The procedure for giving the concession was then set out in the rule. It- was 
stated : 


SENE SAREN 





..the merchants and factory owners of Petlad who are given exemption of” k 
octroi or who are given conceasion of paying a fixed amount should pay the amount of 
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terminal tex and take receipts thereof and produce the same in the municipality at the 
end of the year and the municipality after just deducting 5 per cent. charges of the 
Railways company for collecting the terminal tax or octroi, refund the balance to the 

_ factory owners; and no factory owner is to be given a free pass.” 

* That pursuant to this direction remission of terminal tax was given up to the 
year 1947-48- is undisputed. The dispute between the parties has arisen in 
. respect of thé concession claimed to be due since and after the year 1948-49. 

As wo have already observed, on July 30, 1949, the Baroda (Application of 

Laws): Order, 1949 was £ assed and thereby Bombay Act ITI of 1901 was applied 
and Baroda Act XII of 1949 which had repealed the Baroda Act of S.Y. 1962 
was itself repealed. At the time when the Bombay Merged State (Laws) Act, 
1950, was passed, s. 180A was added to Bombay Act ITI of 1901. It was pro- 
vided by sub-s.. (1) of that section: 

Sas “Notwithstanding enythirig contained in the foregoing provisions of this Act, such 
` rules, by-laws,-or orders made, issued or sanctioned by or in respect of any of the 
n- ‘municipalities whether constituted under the A Class Municipalities Act (Baroda No. 
: XII of 1949) or the B Clase Municipalities Act (Baroda No. XIV of 1949) of the former 

Baroda State (hereinafter called “the said Mumictpelities” and “the said Baroda Muni- 
. cipalities Acts” respectively) as were in force immediately before the 30th day of July 
1949 under the maid Baroda Municipalities Acts, shall in so far as they are consistent 
Le with the provisions of the Bombay District Municipal Act, 1901 (Bom. II of 1901), 
be deemed to have been made, issued, or sanctioned by or in respect of the said munici- 
palities under the appropriate provisions of the said Act on the sald date and continue 
.in force until altered, repealed or amended by a competent authority.” 
By Bombay Act IV of 1950, Bombay Act III of 1901 was applied to municipalities 
in the merged areas, by including that Act in the first schedule with the addi- 
tion of s. 180-A as stated by us earlier. It is evident, therefore, that all rules,- 
bye-laws and orders made, issued or sanctioned by or in respect of any of the _ 
= municipalities constituted under the Baroda Acts were to be deemed to have 
been made, issued or sanctioned by or in respect of the said municipalities 
under the appropriate provisions of Bombay Act III of 1901 as from July 30, 

. 1949. By statute, therefore, the orders issued by the Baroda State to the 
: municipalities were to be deemed to continue under the appropriate provisions 
of Bombay Act IT of 1901. If, therefore, under Bombay Act DT of 1901 a remis- 
» sion could be granted in the matter of levy of terminal tax, the order passed 
© by the former Baroda State must be deemed to be continued by the Bombay 
> Merged States (Laws) Act, 1950, read with Bombay Act III of 1901.. 


Mr. Kotwal on behalf of the municipality contended that there was no pro- 
vision in Bombay Act ID of 1901 under which a remission of the nature granted 

, to the company could be élaimed.- We are unable to accept that contention. 
Under s. 59 of Bombay Act IM of 1901, a municipality is entitled to select for 
imposition, subject to general or special orders of the State Government, any 

of the taxes specified therein: and terminal tax is one of the taxes which may 

> be impdsed by a municipality under s. 69. By s. 60 it is provided that the 
“municipality before imposing a tax shall observe certain preliminary proce- 
dure;-yiz., that it shall resolve to select for the purpose one or other of the 

` taxes specified in s. 59°and prepare rules for the purpose of cl. (4) of s. 46 
prescribing the tax selected and shall by such resolution and in such rules 
specify inter alia the class or classea of persons or of property, or of both, 

x» -which the municipality desires to make liable. Section 46(¢#) provides 
‘that:the municipality shall make and from time to time alter-or rescind rules, 
‘prescribing, subject to the provisions of Chapter VII, the taxes to be levied 

in the municipal district for municipal purposes, the grounds on which exemp- 

A tions are to be recognised, the conditions on which and the extent to which 
remissions may be granted and the system on which refunds are to be allowed 

~ °.and paid. It is clear, therefore, from sa. 59, 60 and 46 that the municipality 
«was competent to select for imposition a tax called the terminal tax on goods 
imported into or exported fram the municipal limit and also to prescribe by 
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rules framed in that behalf the exemptions which may be recognisgd and the 
conditions on which and the extent to which remissions may be granted. The 
power of the municipality to provide by rules a scheme for granting remis- 

sions in the matter of recovery of any of the taxes specified in s.-59 ineluding . 
the terminal tax will sustain the remission granted -by r. 7 which we havè Al- - 
ready referred to as appropriately granted eae 88. 59, 60 and 46 of:tho Act. 


But Mr. Kotwal contends that there is no provision in Act II of 1901 where- 
by the State Authority is competent to direct the municipality to. grant remis- 
sion to any class of tax-payers. It is urged that a municipality ‘may “by reso- 
lution grant a remission to any class of tax-payers but “the ‘municipality cån- 
not be compelled by the State Authorities to grantsuch+a remission. Mir.“ 8. 
M. :Shah, who appears on behalf of the company, invited our attention “to the 
opening words’ of s. 59 of the Act which contemplate that the imposition of a 
tax may be subject“ ‘to any general or special orders which the State-Gôyern- 
ment may make in that behalf, and contended that orders which could be 
passed by the“former Baroda State may appropriately be passed undef: the. , 


head of “‘special orders’? contemplated by s. 59. But we do not think it ~’ 


general or special order grant of remission in the matter of levy of a tax. bý. - 
exercising authority under s. 59, because, in our view, the municipality of -Petlad ` 


p3 


“> 


4 





necessary -to decide the question whether it is open to the State to direct, by `~ 


. has in fact framed rules which grant remissions in the matter of levy of the 


terminal tax to the cotton textile mills within its area. Whether the rule has 
been made because the municipality was ordered by the Baroda State Authorities 


` or by a resolution passed in the unfettered discretion of the members of the, 


municipality, is not.germane in discussing the question about the obligation of 
the municipality to refund a percentage of the tax. The rule is a statutory rule 


-which the municipality. has framed and that rule is within the competence of- 
_ the municipality. That being so, it must be held that the remission was grant- 


ed by the- municipality under the rules made under the appropriate pervious 
of the Bombay District Municipal Act IIT of 1901. 


Incidentally it was sought to be urged by Mr. Kotwal that taxation of tends a. 


a 


p 


‘and industry was not within the competence of the municipality and, there- ` ant 


fore, the granting of, remiasions of a tax with the object of protecting trade z 
and industry was not within the competence of the municipality: © But the — 
terminal tax is one of the taxea which is within the competence of a District 
Municipality to impose, and that tax has been selected for imposition by the’ 
Petlad Municipality, and there is no dispute that it has lawfully been imposed . 
and levied. If ihe municipality may competently levy the terminal tax, ;we 
fail to appreciate-why the municipality may not make rules for granting 


+ gions or exemptions to certain classes of tax-payers in the levy and siete an 
-of that tax. When the municipality is „framing rules for granting remission” 7 
»in the recovery of a certain tax which is imposed upon the citizens generally. 


or a certain class of tax-payers, it is not seeking to legislate in the matter of 
the object for which the remission is given. We are, therefore, unable to accept 
the argument of Mr. Kotwal that the municipality was incompetent to grant 
remission of a percentage of the terminal tax merely because the object of 
the remission was to protect or benefit trade and industry. The remissions 
granted by the municipality must, therefore, be regarded ag validly continued 
after July 30, 1949, and the plaintiff-company is entitled to-the remissions. 
“The contention that the company’s claim is barred by the law of limitation 
has, in our judgment, no substance. The taxes in reapect of which tefund 
is claimed related to the period between August 1, 1948, and October 21,1952. 
It is urged that a suit for recovery of tax, which the municipality under the 
Act or the Rules was obliged to refund, may lie within the period and subject - 
to the conditions prescribed by s. 167-A of Bombay Act IIM of 1901, and not 


otherwise, and the present suit by the company being beyond the period pre- ` 
seribed thereby, is barred. Section 167-A(1) of the Bombay District Munici» 


pal Act, in so far as it is material, provides: 
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“No sult shall lie against a mumicipelity... in respect of any act done in pursuance 

or execution or Intended execution of this Act, or in respect of any alleged neglect or 
default in the execution of this Act— 
~ (a) unless tt is commenced within six months next after the accrual of the cause 
_ of action; and 
CT (œ) until the expiration af one month after notice in writing has been, in the case 
of a municipality, delivered or left at the municipal office... 
If the cause of action has acerued to the plaintiff-company more than gix 
months before the date of the suit, and the suit is in respect of. any act done 
in purstance- or execution or intended execution of the Act, the suit may be 
liable to be dismissed as barred by s. 167-A. But, in our judgment, s. 167-A 
has no application to the claim made by the company. The municipality had 
never before the suit was filed denied liability to pay the amount claimed by 
the plaintiff company. As we have pointed out earlier, from ‘time to time 
demands were made by the company for the amounts payable and the munici- 
pality did not deny liability to satisfy the claim. In resolution after resolution 
-formally discussed and put to vote before the meetings of the General Board 
--of the municipality, the liability of the municipality to refund the amount of 
terminal tax to the company was accepted-and acknowledged, but the liability 
was not discharged by payment. It was only on February 1, 1958, that the 
‘municipality resolved that the amount will be paid on the same being received 
from the Government; but even by that resolution the liability was not denied. 
In our judgment, failure, while accepting liability, to satisfy the same cannot 
be said to be an ‘‘act done in pursuance or execution or intended execution’’ of 
the Bombay District Municipal Act IIT of 1901. 

It was held by a division bench of thig Court in Ranohordas Moorarji v. 
The Municipal Commissioner for the City of Bombay,' that a suit for refund 
of taxes which had been paid and which the plaintiff was entitled under the 
rules to a refund of was not governed by s. 527 of the City of Bombay Muni- 
cipal Act III of 1888. In that case, a tax-payer of the Bombay Municipality 
sued to recover certain town duty which he had paid on importing grain and 
sugar but which under s. 195 of Act ILI of 1888 he was entitled to have refund- 
ed on exporting the commodity. The tax-payer applied for refund in October 
1899, but his claim was rejected on February 21, 1900. A suit was then filed 
‘ on August 21, 1900. It was contended by the municipality that the suit was 
barred as it did not comply with the requirements of s. 527 of Act IIT of 1888 
which prescribed that one month’s notice shall be given of any suit intended 
to. be commenced in respect of any act in pursuance or execution or intended 
execution of the Act, and the action shall be commenced within ninety days 
from the date of the act or omission complained of. The Court held that 
B. 527 did not apply and that no notice of the suit to the defendant-munici- 
pality was necessary. It was observed that the defendant—Commissioner of 
the municipality—could not claim that his conduct had any relation to the 
execution of the Act if he knowingly and intentionally acted in contravention 
of its provisions, and to the claim made by the plaintiff s. 527 was no bar. 

In Ranchordas’s case, after paying the tax in the first instance the plaintiff 
had a right to obtain a refund and when the municipality while itting 
liability did not refund the tax, it was held that the suit was not governed by 
s. 527 of Act IMI of 1888. In the present case, when the plaintiff-company was 
In the first instance bound to pay the tax, and in fact paid the same, but under 
the law prevailing it was entitled to refund of a percentage of the tax paid, 
and the municipality while admitting liability did not refund the same, it 
must, on the authority of Ranchordas’s case, be held that the suit was not 
governed by s. 167-A of the Bombay District Municipal Act MI of 1901. 

Mr. Kotwal sought to place strong reliance upon a judgment of this Court 
_ in the Muntotpality of- Chopda v. Motlal.? In that case, the Municipality of 

Chopda had levied under s. 59 of the Bombay District Municipal Act, 1901, 


1 (1901) LL.B. 25 Bom. 887, 8.0.8 Bom. L.R. 158. 2% (1957) 60 Bom. L-R. 48. 
LR.—51, 
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a tax called the ‘‘cotton manufacturing tax’’, and a dispute : 
legality of that tax. This Court held that a substantial p 
was not leviable by the municipality as the levy thereof was 
ceiling provided by art. 276 of the Constitution. But the Cour 
the plaintiff’s suit for refund of the tax already paid by hin 
was ‘governed by s. 167-A of the Bombay District Municipal 
Judgment, that case is easily distinguished. In that case, the 
not leviable, but the municipality in execution or intended e 
Act purported to levy it, and the plaintiff sought refund of tl 
was held that the suit for recovery of the tax was governed by 8. 
present case, there is no dispute that the tax is leviable by t 
and there is no illegality in the levy thereof. The plaintiff-compan 
of a part of the tax paid by it, relying upon the remission give 
rity of the Baroda State and continued under the provisions of 
Bombay District Municipal Act, 1901. Im failing to refund 
which the plaintiff company is entitled under the Rules, the m 
not doing an ‘‘act in pursuance or execution or intended ext 
Act. We are, therefore, of the view that the present case is g 
s. 167-A of the Bombay District Municipal Act but by the n 
limitation provided in that behalf by the Limitation Act. I 
that if the suit does not fall within the scope of s. 167-A, it 
art. 62 of the Limitation Act. 

Mr. Kotwal contended that even if the suit was governed 
claim made by the plaintiff for the amount which fell due for 
31, 1949 to July 31, 1950, is barred by limitation. But, in our 
tention also cannot be sustained. As we have already pointed | 
pality had not only passed resolutions but had also informed th 
the liability to refund the tax was accepted. For instance, | 
January 24, 1953, the municipality had informed the plaintiff-cc 
matter was under consideration and ‘‘proper clarification” will t 
lt also appears from the resolution, dated September 29, 1951, 
by the President of the municipality, that the liability to reft 
claimed by the plaintiff company was accepted. These resolutio: 
ment, amounted to clear acknowledgment of liability, and tł 
plaintiff company was by virtue of the acknowledgment of liab 
in respect of the amounts which fell due for the period betwee! 
and July 31, 1960. 

There is also, in our judgment, no substance in the submissi 
bility to provide funds for granting remission is of the State 
unless the amount to be refunded is received from the State 
maintainable. It is true that it was under the direction of the 
State that the municipality refunded a certain percentage of t 
paid by the tax-payers within the area of the Petlad Municip 
assume that the Baroda State did reimburse to the municipali 
refunded to the tax-payers: But the liability to refund the : 
by the plaintiff by way of remission was by the rules imposed 
cipality and not upon the Government. Whatever arranger 
have existed between the municipality and the State Governr 
affect the incidence of liability. The liability remained the 
municipality, and the fact that the Baroda Government chose 
its own to make good the amount paid by the municipality di 
burden from the municipality to the State Government. We 
unable to agree with the contention of Mr. Kotwal that the de 
pality was not liable to be sued by the plaintiff company for 
amount of remission’ claimed by the company unless the munic 
the same from the Government of Bombay. 

On the view taken by us, the appeal must fail eer as 

mo 4 


. - ti. = 


1958,] STATE 0. IBRAHIM NABIJI (A.0B.J.) 808 


CRIMINAL APPELLATE. 


Before Mr. Justice Shah and Mr. Justice V. S. Desai. 


STATE v. IBRAHIM NABLJL* 

Foreigners Act (XXXI of 1946), Secs. 2(a), 3, 14, 12—Foreignera Orders, 1948, Rule 7— 
Foreigners Laws (Amendment) Act (XI of 1957)—Citizenship Act (No. LVIT of 1955), 
Sec. 9(2)—Cttirenship Rules, 1958, Rule 30—British subject claiming that he was not 
foreigner in India before passing of Act XI of 1957—Such person entering India in 
1956 and continuing to stay in India beyond period of stay specified in visa—Notice 
issued by Superintendent of Police directing person to leave India within specifled 
thne—Person claiming status of citizen of India—Validity of notice issued by Super- 
intendent of Police. 


Persons who, before the date on which the Foreigners Laws (Amendment) Act, 
1957, was enacted, were entitled as British subjects to claim that they were not 
foreigners in India, must since the date an which the Act came into force establish 
that they hold the status of a citizen of India before they can resist enforcement of 
an order validly passed against them in exercise of the authority conferred under 
s. 3 of the Foreigners Act, 1946. 

Prima facie, when a person enters India under a passport issued by a foreign coun- 
try and under a visa obtained by him on an application submitted by him claiming 
that he was a national of a foreign country and that he desired to visit India for a 
limited period, it may be assumed that he is not-a citizen of India. If after entering 
India such a person claims the status of a citizen by virtue of r. 30 of the Citizen- 
ship Rules of 1958 issued under the Citizenship Act, 1955, the question whether, when 
or how he has acquired the citizenship of another country, must be determined, 
for purposes of s. 9(2) of the Citizenship Act, 1955, by the Central Government. 

By virtue of Notification issued by the Government of India on October 17, 1955, 
(No. 949/48/68/409-A) power under s. 3(2)(c) of the Foreigners Act, 1948, may be 
deamed to be conferred upon the State Governments in respect of foreigners and 
enemy foreigners. But in the absence of any order issued by the Central Govern- 
ment or competently by the State Government which has delegated the authority 
under s. 3(2)(c) of the Act upon the Superintendent of Police, an order passed by 
a Superintendent of Police requiring a person who is a foreigner within the Act as 
amended under the Foreigners Law (Amendment) Act, 1957, to leave India, must 
be regarded as unauthorised, and faflure to carry out the requisition contained in 
that order cannot be penalised under s. 14 of the Foreigners Act. 


Tus facts appear in the judgment. 


Y. V. Chandrachud, Government Pleader, for the State in all appeals. 
0. 8. Trivedi, (appointed) for the accused in all the appeals. 


Smam J. The Superintendent of Police, District Kaira, served a notice dated 
August 20, 1957, upon the respondent Ibrahim Nabiji, that the respondent who 
WAS a foreigner as defined under s. 2(a) of the Foreigners Act, 1946, as amend- 
ed by the Foreigners Laws (Amendment) Act, 1957, having entered India 
on January 81, 1956, through the Barmer Check Post on a Pakistan Passport 
No. 8748944 dated December 8, 1955, bearing an Indian Visa No. 5993 dated 
January 27, 1956, valid for stay in India till April 30, 1956, was unautho- 
risedly staying in India since May 1, 1956, and that he do leave India within 
one month from the date of receipt of the notice, and that failing compliance 
he will be prosecuted and deported under the Foreigners Act, 1946. The res- 
pondent failed to carry out the direction contained in the notice. The Sub- 
Inspector of Police, Petlad, then filed a complaint in the Court of the Judicial 
Magistrate, F.O., a against the respondent on October 238, 1957, charging 

*Decided, December 1958. Criminal paged by N- H. Bhatt, Joint Civil Judge and 
Appeal No. BoE of 1068 (ith Grfminal Appeals Magistrate, First Class, Petlad, in 
Nos. 033, 984, 985, 1002, 1004-08 and 1030 te Criminal Oase No. 1488 of. 1957. f 
1022 of 1958), against the order of soquittal 
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him with having committed an offence under s.'14 of the Foreigners Act, 1946. 
Tt was alleged in the complaint that the respondent was a foreigner within the 
meaning of the Foreigners Laws (Amendment) Act, 1957, and had not obtained 
under r. 7 of the Foreigners Orders, 1948, the necessary residential permit and 
had thereby infringed the provisions of s. 14 of the Foreigners Act. 

Before the Judicial Magistrate, the respondent claimed that he was a 
citizen of India. He admitted that he had gone to Pakistan in 1951 but he con- 
tended that he had not accepted the citizenship of Pakistan. He submitted that 
even though in his passport his domicile was shown as ‘‘Pakistan’’, that statement 
was untrue. The learned Judicial Magistrate acquitted the respondent. In his 
view as the respondent was born in the territory of India and there was no evi- 
dence to show that he had renounced his citizenship of India, or that he had 
voluntarily acquired by naturalisation, registration or otherwise, at any time 
between January 26, 1950, and December 30, 1955, citizenship of Pakistan, 
by virtue of the presumption contained in art. 10 of the Constitution, the 
respondent must be deemed to be a citizen of India. The learned Magistrate 
observed thatthe respondent by ‘‘physically migrating to Pakistan’’, did not 
lose his Indian citizenship and the respondent was, therefore, not a foreigner 
and had not infringed the provisions of s. 14 of the Foreigners Act, 1946. 
Against the order of acquittal passed by the Judicial Magistrate the State has 
appealed to this Court. 

Before us the arguments advanced on behalf of the State have traversed a 
very much wider ground. The learned Government Pleader contended that the 
respondent, who had come armed with a passport of a foreign country deserib- 
ing him as a national of that country, and had obtained a visa which limited 
the duration of his stay to the period specified therein, by overstaying the period 
prescribed by the visa, had infringed the provisions of s. 14 of the Foreigners 
‘Act. It was also contended that as the respondent had failed to obtain a permit 
as he was by law. required to obtain, he had infringed r. 7 framed under the 
Foreigners Act and on that account also he had violated the provisions of s. 14 
of the Foreigners Act. Finally it was urged that even if the respondent was 
not initially a foreigner within the meaning of the Foreigners Act since the date 
on which the Foreighers Laws (Amendment) Act, 1957, was brought into ope- 
ration the respondent became a foreigner and was bound to comply with the 
directions issued by the .Superintendent. of Police and the respondent, 
by failing to carry out the directions, committed an offence punishable under 
s. 14 of the Foreigners Act..- 7 1. . 

In order to appreciate these-contentions, it ig necessary to refer to certain 
provisions of the Foreigners Act as amended from time to time and the rules 
framed thereunder. The. expression ‘‘foreigner’’ was defined by s. 2(a) of 
the Foreigners Act, XX XT of 1946, as modified by Act XX XVIII of 1947 as 
follows: : 

“Forelgner’ means a person who— 

(i) is not a natural-born British subject as defined in sub-sections (1) and (2) 
af section 1 of the British Nationality and Status of Aliens Act, 1914, (4 and 5 Geo. 5, C. 
17), or wee i Pubes f 

(H) has not been granted a certificate of naturalisation as a British subject under 
any law for the time being in force in India, or ` 

(Hi) is not a ruler or subject of an acceding State, or 

(iv) is not a native of the Assam tribal areas; 

provided that any British subject who, under any Jaw for the time being in force m 
India, ceased to -be a British subject shall thereupon be deemed to be a forelgner;” 
By this definition it is evident that all natural-born British subjects and per- 
sons who hed- obtained certificates of naturalisation as British subjects under 
any law for the time being in force in India were not foreigners within the 
meaning of the Act. The respondent was born in India and under the Foreigners 
Act XXXI of 1946,-héing a.natural-born British subject he was not a foreigner. 
The definition of the word ‘‘foreigner’’ was:amended by the Adaptation of 
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Laws Order, 1950, when the Constitution of India came into operation and 
cls. ($) and (w) and the proviso of the original definition were deleted and 
substituted by a new clause in-the following: words: ‘‘‘is not a citizen 
of India’’. Even after this amendment naturalborn British subjects and 
persons holding certificates of naturalization as British subjects under any law 
for the time being in force, could not be regarded as foreigners. By s. 3 of 
the Foreigners Act, authority was conferred upor: the ‘Central Government te 
make orders, either generally or with reapect to all foreigners or with respect 
to any particular foreigner or any prescribed class or description of foreigner, 
for prohibiting, regulating or restricting the entry of foreigners into India 
or their departure therefrom or their presence or continued presence therein. 
In exercise of that authority, the Government of India issued the Foreigners 
Order, 1948, and by r. 7 thereof it was provided: 

“Restriction on sojourn in India.—Every foreigner who enters India on the autho- 
rity of a visa issued in pursuance of the Indian Passport Act, 1920 (KXXIV of 1920), 
shall obtain from the Registration Offiter having jurisdictién efther at the place at 
which the said foreigner enters India or if he has enterdd India otherwise than on the 
authority of a transit visa or as tourist, as defined in the Registration of Forelgners Rules 
1939 at the place at which he resides in India a permit indicating the period during which 
he is authorised to remain in India and shall, unless the period indicated in the permit 
is extended by the Central Government, depart from India before the expiry of the 
said perlod....” 

By s. 14 of the Foreigners Act, persons contravening the provisions of the Act 
or of any order made thereunder, or any direction given in pursuance of the 
Act or such order, were liable to be punished with imprisonment for a term 

which may extend to five years. i 

Evidently, under the Foreigners Act as originally enacted and even after 
it was amended by the Adaptation of Laws Order, 1950, the respondent could 
not be deemed to be a foreigner. Bule 7, which we have already referred to, 
places restriction on sojourn in India by foreigners who enter India on the 
authority of a visa issued under the Indian Passport Act, 1920, and 
requires them to obtain from the Registration Officer having jurisdiction "either 
at the place at which the said foreigners enter India or if they had entered 
India otherwise than on the authority of a transit visa or as tourists, a resi- 
dential permit. But the respondent was not a foreigner, and by failing to 
obtain a permit from the Registration Officer or overstaying the period pres- 
cribed by the permit, if one was ebtained, the respondent could not be deemed 
to have infringed r. 7, because one of the conditions precedent to the applica- 
tion of that rule is that the person sojourning must be a foreigner. Even 
if a natural-born British subject entered India under a visa, he was 
under no obligation to obtain a permit from the Registration Officer. Nor was 
he required to leave the country within the periód prescribed by the permit 
granted to him. In any event, if he failed to comply with the provisions of r. 7, 
he could not be penalised under s. 14 of the Foreigners Act. But since the 
year 1957, the position is fundamentally altered. Section 2, cl. (a) of the 
Foreigners Act, 1946, has been amended by Act XI of 1957, and a foreigner is 
defined as a person who is not a citizen of India. 

It is evident that persons who, before the date‘on which Act No. XI of 1957 
was enacted, were entitled as British subjects to claim that they were not 
foreigners in India, must, since the date on which the Act came into force, 
be deemed to be foreigners if they are not citizens of India. 

The notice served upon the respondent expreasly refers to the status 
of the respondent as a foreigner by virtue of the provisions of s. 2(a) of 
the Foreigners Act, 1946, as amended by the Foreigners Laws (Amendment) 
Act, 1957. The circumstance that the respondent being originally a British 
subject was not a foreigner, within the meaning of that expression as used in 
the Foreigners Act, 1946, before it was amended, will not come to his aid. 
Since the amendment of the Act he has to establiah that he holds the status 
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of a citizen of India before he can resist enforcement of an ordi 
in exercise of the authority conferred under s. 3 of the 

Prima facts, when a person enters India under a passpo 
foreign country and under a visa obtained by him on an appli 
by him claiming that he was a national of a foreign country 
sired to visit India for a limited period, it may be assumed - 
citizen of India. If after entering India such a person claims 
citizen, by virtue of r. 80 of the Citizenship Rules of 1956 i 
Citizenship Act, LVII of 1955, the question whether, when or 
quired the citizenship of another country, must be determined, 
of s. 9(2), by the Central Government. 

In the present case, the respondent did claim that he is a | 
and but for a defect in the notice which we will presently ad 
have remanded this case to the trial Court giving an opportur 
to obtain an adjudication from a competent authority as to 1 
pondent had acquired the citizenship of another country. 
think, that, it is necessary in this case to pursue that course. 
ready observed, the Superintendent of Police has issued the 
the respondent to leave India, whereas under s. 8 of the For 
power to make an order i an individual or agains! 
rally, is conferred upon the Central Government. It is true 1 
of the Foreigners Act the power to make orders under s. 3 m 
to a subordinate authority subject to such conditions as may 
the authorisation, and the learned Government Pleader has in 
tion to a Notification issued by the Government of India on C 
No. 949/46/68/409-A, whereby power has been conferred unde 
cL (c) of the Foreigners Act, 1946, in respect of foreigners anc 
ers, upon the State Governments amongst others of Bombay. I 
notification the power may be deemed. to be conferred upon tt 
ment; but the learned Government Pleader has not been ab 
attention to any order issued by the Central Government or 
the State Government which has delegated the authority under 
cL (c), of the Foreigners Act upon the Superintendent of Pol 
passed by the Superintendent of Police on August 20, 1957, 
be regarded as unanthorised, and failure to carry out the requ 
in that order cannot, in our Judgment, be penalised under s. 14 c 
Act. 

We are, therefore, of the view that the respondent has no: 
of the Foreigners Order. At the date when he entered Indi 
foreigner and was by law not required to obtain a permit; anc 
the period prescribed by the visa, also he did not imfringe r. 7 
ent cannot be held otherwise guilty of infringement of th 
s. 14 because there is no lawful direction issued against hin 
under s. 3, sub-s. (2), cL (0), of the Foreigners Act to leave I 
respondent is a foreigner under the Foreigners Act as ame 
Foreigners Laws psa Act, 1957. 

On that view of the case, the order passed by the learned 
must be confirmed and the appeal dismissed. 

A 
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Before Mr. Justice Shah and Mr. Justice V. S. Desai. 


STATH v. CHUNILAL VALLABHJI GANDHI.* 
Bombay Drugs Rules, 1946—Drugs Act (XXIII of 1940), Secë. 33(1), 18(c)—The Drugs 
(Amendment) Act (XI of 1955), Sec. 15—Genéral Clauses Act (X of 1897), Secs. 24, 
_ 8(19)—Whether Bombay Drugs Rules, 1946, stood repealed on amendment of s. 33(1) 
of Drugs Act by Act XT of 1955. 

The Bombay Drugs Rules, 1946, did not stand repealed on the amendment of s. 33(1) 
of the Drugs Act, 1940, by the Drugs (Amendment) Act, 1955, but must be deemed 
to have been re-enacted and to have remained in force under the amended s. 38(1) 
of the Act by virtue of s. 24 of the General Clauses Act, 1897, till they were repealed 

by fresh rules framed by the Central Government in 1957. 


Taa facts appear in the judgment. 


M. J. Gordhandas, for the appellant-accused. 
V. H. Gumaste, Assistant Government Pleader, for the State. 


Smam J. The appellant was convicted by the Presidency Magistrate, 27th 
Court, Mulund, Bombay, of an offence under s. 18(c) read with s. 27 of the 
Drugs Act, 1940, and sentenced to pay a fine of Rs. 250 and in default of 
payment of fine to suffer simple imprisonment for one month. Against the 
order of conviction and sentence this appeal has been preferred. 

C. N. Patel, Drugs Inspector, received information on October 19, 1956, that 
the appellant, who was trading in the name of Vivigan Products Corporation 
at Kandivli, was manufacturing drugs without obtaining a licence under the 
Drugs Act, 1940. Patel then ea desk a complaint with the Kandivli Police 
Station against the appellant for contravention of s. 18(c) of the Drugs Act. 
The police officer in charge of the station raided the place occupied by the 
appellant and attached under a panchnama certain articles -found on the pre- 
mises. At that time the son and daughters of the appellant were also found 
present and taking part in processing Vivigan Ointment and Mentho- 
strine Pain Balm. The appellant was arrested on October 20, 1956, and on 
February 22, 1957, a charge-sheet was filed against the appellant, his son and 
his two daughters for offences under ss. 18(a) (+), 18(a) (iš) and 18(c) read 
with s. 27 of the Drugs Act, 1940, as amended by s. 12 of the Drugs Act, 1955. 
With the charge-sheet was lodged in Court a complaint addressed to the Magis- 
trate and signed by Patel. The Presidency Magistrate, 27th Court, took cog- 
nizance of the offences and framed a charge against the appellant, his son and 
two daughters on the assumption that the offences were to be tried in the man- 
ner of a warrant case under the procedure prescribed by s. 251-A of the 
Criminal Procedure Code as amended by Act 26 of 1955. After the evidence 
of the witnesses for the prosecution was recorded, the Prosecutor appearing on 
behalf of the State applied that as the procedure followed by the Magistrate 
was inappropriate a new charge be framed against the accused. The learned 
Magistrate acceded to the request. He held that the procedure prescribed by 
s. 251-A was inappropriate in view of the provision contained in s. 32 of the 
Drugs Act. The learned Magistrate then considered the evidence led by the’ 
prosecution ignoring the charge which was initially framed, and held that, a 
prima facte case was made out against the appellant and that no case was 
made out i the other three accused. He, therefore, framed a fresh 
charge for the offence under s. 18(c) read with s. 27 of the Drugs Act, and 
proceeded to try the appellant. 

The learned Magistrate held that the Vivigan Ointment and Menthostrine 
Pain Balm were ‘‘drugs’’ within the meaning of the Drugs Act, 1940, and that 
the prosecution initiated against the appellant was not ‘‘bad’’ even though 
under s. 83 of the Act no rules were framed by the Central Government at 

*Decided, December 12, 1958. Oriminal Dhurandhar, 


Appeal No, 1060 of 1958, against the order of Court, Muhmd, Bombay, in Case No. "1300P 
conviction and sentence passed by K. 8. of 1958. 
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the date of the offence under the Drugs Act as amended by Act XI of 1955. 
On the view taken by him, the learned Magistrate convicted the appellant 
and sentenced him as stated earlier. 

In this appeal Mr. Gordhandas,.who appears on behalf of the appellant, has 
raised four contentions: (i) that the trial Court had no jurisdiction to 
entertain the proceeding against the accused because it was not instituted 
by an Inspector under the ‘Drags Act; (ii) that even though under s. 18(c) of 
the Drugs Act the manufacture for sale, or sale, or stocking or exhibiting for 
sale or distribution of any drugs, except under, and in accordance with the 
conditions of, a licence issued for such purpose was penalised, no rules having 
been framed for the issue of a licence under the Drugs Act, 1940, as amended 
by Act XI of 1955, the appellant could not be convicted of manufacturing for 
sale a drug without a license; (iii) that there was no evidence on the record 
to show that Vivigan Ointment was a ‘‘drug’’ within the meaning of the Drugs 
Act, 1940; and (iv) that the charge framed against the appellant was vague. 
In our view, there is no substance in any of these contentions. 

As we have already observed, C. N. Patel filed an information before the 
police at Kandivli and obtained the assistance of the Sub-Inspector in charge 
of that police station for raiding the premises occupied by the appellant. On 
the record there is a complaint addressed to the Presidency Magistrate, at 
Borivli, by C. N. Patel, who has described himself as a Drugs Inspector ap- 
pointed under s. 21 of the Drugs Act, complaining that the appellant had 
contravened the provisions of ss. 18(a) (i). 18(a) (#4) and 18(c) of the Drugs 
Act and had thereby rendered himself liable for punishment under s. 27 of 
the Act as amended by s. 12 of India Act XI of 1955, and praying that process 
be issued against the appellant and others and that they be dealt with accord- 
ing to law. This complaint, it is not disputed, was filed with the charge-shest 
lodged in Court by the police. Section 82 of the Drugs Act, in so far as it 
is material, provides by the first sub-section: ‘‘No prosecution under this 
Chapter (Chap. IV) shall be instituted except by an Inspector.” Mr. Gor- 
dhandas submits that in this case prosecution was not instituted by an Inspector 
and that the Presidency Magistrate had no jurisdiction to entertain the pro- 
ceeding and to issue process against the appellant, and that the proceeding 
having been in its inception entertained without jurisdiction, the conviction of 
the appellait cannot be sustained. We are unable to hold that the prosecu- 
tion in thig case was not instituted by an Inspector. There was before the 
learned Presidency Magistrate a complaint by an Inspector under the Drugs 
Act charging the appellant with having committed offences under as. 18(a) (4), 
18(a)(#s) and 18(c) of the Drugs Act. That complaint having been filed 
in Court, it cannot be said that the prosecution against the appellant was not 
instituted by an Inspector. It is true that the complaint was accompanied 
by a charge-sheet filed by the Ra but, that charge-sheet may be regarded 
as superfluous. As a complaint ed by an Inspector under the Drugs Act, 
tho prosecution was competently entertained by the Presidency Magistrate, 
and the fact that the complaint was accompanied by a charge-sheet under the 
signature of the Inspector of Police did not render the prosecution instituted 
otherwise than by an Inspector. 

By s. 83(1) of the Drugs Act before it was amended by Act XI-of 1955 it 
was provided that the State Government may, after consultation with the 
Board and after previous publication by notification in. the Official Gazette, 
make rules for giving effect to the provisions of Chap. IV, and by sub-s. (2) (6) 
-~ of s. 33 provision was made prescribing the forms of licences for manufacture, 
sale or distribution of drugs. It appears that the Central Government had 
framed certain model rules under the Druga Act which were called ‘‘the 

Central) Drugs Rules, 1945,” and those rnles were bodily adopted by the 

te of Bombay in 1946 and published as ‘‘the Bombay Drugs Rules, 1948”. 
It was provided that r. 2 and Parts V to XII of the Drugs Rules, 1945, includ- 
ing the connected forms and Schedule, shall apply to the State of Bombay as 
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ed to be references to the State Government. “Evidently the rules must be 
regarded as framed by the State Government and not by the Central 
Government, 

Section 33 of the Drugs. Act, 1940, was amended by s8. 15 of India Act XI of 
1955, and the first sub-section of s8. 16, in so far as it is material, provides that 
the Central Government may, after consultation with the Board and after 
previous publication by notification in the Official Gazette, make rules for the 
purpose of giving effect to the provisions of Chap. IV. There is no dispute 
that after India Act XI of 1955 was enacted, the Central Government did not 
immediately frame rules in exercise of the powers conferred by s. 33 of the 
Drugs Act, 1940, as amended by Act XI of 1955. Mr. Gordhandas contends 
that on the amendment of the Drugs Act, 1940, by Act XI of 1955, the rules 
framed by the Bombay Government called the Bombay Drugs Rules, 1946, 
stood repealed; and no fresh rules having been framed by the Central Gov. 
ernment, there was no authority which was competent in that behalf to issue 
a licence, and if there was no authority competent to issue a licence, the appel- 
lant could not be regarded as having infringed the provisions of s. 18(c) bf 
the Drugs Act which penalised the manufacture for sale, or sale, or stocking 
or exhibiting for sale or distribution of any drug except under and in accord- 
ance with the conditions of a licence. It is urged that s. 18(c) postulates the 
existence of a licensing authority which can competently grant a license, and 
if there be no licensing authority, the manufacture for sale, or sale, or stocking 
or exhibiting for sale or distribution of any drug without a licence cannot be 
regarded as effectively penalised by the provisions of s. 18(0). We do not 
think that it is necessary in this appeal to deal with this argument because, 
in our judgment, the contention that on the enactment of Act XI of 1955, which 
amended s. 33(1) of the Drugs Act, 1940, the rules framed by the State of 
Bombay stood repealed cannot be accepted. 

Section 24 of the General Clauses Act X of 1897, in so far as it is material, 
provides: 

“Where any Central Act...is, after the commencement of this Act, repealed and re- 
enacted with or without modification, then, unless it is otherwise expressly provided, 
any appointment, notification, order, scheme, rule, form or bye-law, made or issued 
under the repealed Act...shall, so far as it is not inconsistent with the provisions re- 
enacted, continue in force, and be deemed to have been made or issued under the 
provisions so re-enacted, unless and until it is superseded by any appointment, notifica- 
tion, order, scheme, rule, form or bye-law made or issued under the provisions so re- 
enacted...” 

The rules which were framed by the State.of Bombay in 1946 were repealed 
by fresh rules framed by the Central Government in 1957, and the qnestion 
arises whether since the amendment of s. 33(1) the rules framed by the Bombay 
Government must be deemed to have remained in force till they were repealed 
or superseded. 

Section 3(19) of the General Clauses Act X of 1897 deñnes “engetment’’ 
as inclusive of 

“...2 Regulation...and any Regulation of the Bengal, Madras or Bombay Code, and 
...any provision contained In any Act or in any such Regulation as aforesaid;” 

By this definition even a part of an Act is deemed to be an enactment within 
the meaning of the General Clauses Act. When, therefore, the Legislature has 
provided that rules framed under an enactment, which is repealed and re-enact- 
ed with or without modification, shall, unless they are inconsistent with the 
provisions of the re-enactment, continue in force and be deemed to have been 
made or issued under the provisions so re-enacted, it must mean that the rules 
framed by the Bombay State must be deemed to have been re-enacted under the 
amended s. 88(1) of the Drugs Act. It is undisputed that under the Bombay 
Drugs Rules, 1946, provision is made in Chaps. VI and VII for granting licences 
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committed by the appellant no lawfully constituted licensing authority. 

We are also unable to agree with the contention that Vivigan Ointment is 
not a drug within the meaning of the Drugs Act. The prosecution examined 
one H. H. Banerji, Director of the Central Drug Laboratory, Calcutta. 
Banerji produced before the Court the formula submitted by the appellant to 
the Drug Controller in 1954 and renewed in the year 1955. Every drug set 
out in the formula is an allopathic drug. It may be that some of these drugs 
may also be used in the Ayurvedic or Unani systems of medicine. But the 
definition of the word ‘‘drug’’ in s. 3(b) of the Drugs Act is inclusive of 

“all medicines for internal or external use of human beings or animals and all 

substances Intended to be used for or in the treatment, mitigation or prevention of 
disease In human beings or animals other than medicines and substances excluaively 
used or prepared for use in accordance with the Ayurvedic or Unani systems of 
medicine.” 
Mr. Gordhandas has fairly, and in our judgment rightly, conceded that the 
medicines and substances set out in the formula submitted by the appellant 
to the Director of the Central Drug Laboratory are not exclusively used or 
prepared for use in accordance with the Ayurvedic or Unani systems of medi- 
cine. The medicines or substances which are set out in the formula must ac- 
cordingly be regarded as drugs within the meaning of the Drugs Act, 1940, 
as amended by Act XI of 1955. 

The appellant had addressed a letter, dated March 16, 1956, to the Drugs 
Controller for the State of Bombay, on which reliance was placed by Mr. Gor- 
dhandas. It was contended by Mr. Gordhandas that it was the case of the 
appellant that Vivigan Ointment was an exclusively Ayurvedic medicine or a 
preparation according to the Ayurvedic system of medicine. There is, how- 
ever, on the record no evidence whatever to support that contention; and the 
letter on which reliance has been placed is so obscure that it is difficult to 
make out its purport. The appellant is stated to have written to the Drugs 
Controller that he was ‘‘very much annoyed’’ and was ‘‘compelled to divert’’ 
all his activities towards Unani and Ayurvedics which he believed were ‘‘very 
much desired and encouraged by the leaders of the nation, shifting the same 
to some other State, perhaps to Calcutta.’ It is difficult to understand what 
was intended to be conveyed by this statement. In any event, our attention has 
not been invited to any evidence on the record of the case which supports the 
view that the medicines or substances which are used for the preparation of 
Vivigan Ointment and Menthostrine Pain Balm are exclusively used or pre- 
pared for use in accordance with the Ayurvedic or Unani systems of medicine. 

In our view, there is no substance in the contention that the charge was in 
any manner vague. 

We are of the view that the trial Magistrate was right in convicting the 
appellant for the offence under s. 18(c) read with s. 27 of the Drugs Act. 
The sentence imposed upon the appellant cannot be regarded as severe. We, 
therefore, confirm the order of conviction and sentence passed against the appel- 
lant and dismiss the appeal. 

a Ri Appeal dismissed. 


1968.) SRI RAM BAK NARAIN o. STAŽA (8,0.) gir 
SUPREME COURT. 


Present: The Hon'ble Mr. S. R. Das, Chief Justice, Mr. Justice N. H. Bhagwati, 
Mr. Justice B. P. Sinha, Mr. Justice K. Subba Rao and Mr. Justice K. N. Wanchoo. 


SRI RAM RAM NARAIN MEDHO v. THE STATE OF BOMBAY.* 

Bombay Tenancy and Agricultural Lends (Amendment) Act (Bom. XIL of 1956), Secs. 
5-9, 174, 31A-31D, 32, 32R—Constitution of India, Arts. 31A, 14, 19, 31; Seventh 
Sch., List II, Entry 18—Bombay Land Revenue Code (Bom. V of 1819), Sec. 3(5}— 
Whether Bom. Act XIII of 1956 a legislation with reference to “land” within Entry 18 
in List II—Competency of the State Legislature to enact the Act—Act whether pro- 
tected by art. 31A—“Estate” defined in s. 3(5) of Bombay Land Revenue Code whe- 
ther includes unallenated lande held by occupants—Whether s. 7 of Bom. Act XII 
of 1956 void on ground of excessive delegation of legislative power. 

The Bombay Tenancy and Agricultural Lands (Amendment) Act, 1956, is covered 
by Entry 18 in List II of the Seventh ‘Schedule to the Constitution of India and is a 
legislation with reference to “land” and, therefore, the State Legislature was com- 
petent to enact the Act 

British Coal Corporation v. The King,’ The United Provinces v. Atiga Begum,’ 
Navinchandra Mafatlal v. The Commissioner of Income-tax, Bombay City’ and Tha- 
kur Amar Singh} v. State of Rajasthan,’ referred to. 

The Bombay Tenancy and Agricultural Lands (Amendment) Act, 1958, is covered 
by art. SLA of the Constitution and js, therefore, not unconstitutional on the ground 
of its having violated the fundamental rights enshrined in arts. 14, 19 and 81 af the 
Constitution. l 

The words of the definition of “estate” contained in s. 3(5) of the Bombay Land 
Revenue Code, 1878, mean “any interest in lands” which comprise’ within their scope 
alienated as well as unalienated lands and cover holdings of occupants within the 
meaning thereof. 

Hariprasad Shivshankar Shukla v. A. D. Divtkar,’ The Vexatious Actions Act, 1896 
In re: Boaler In re’ The Queen v. Judge of City of London Court’ and Raja Sri Sal- 
lendra Narayan Bhanja Deo v. The State of Orissa,’ referred to. 

Section 7 of the Bombay Tenancy and Agricultural Lands (Amendment) Act, 1956, 
is not void on the ground of excesstve delegation of legislative power. 

The State of Bihar v. Maharajadhiraja Sir Kameshwar Singh of Darbhanga,’ 
referred to. 

“Any other factors which may be prescribed” referred to in s. 7(b) of the Bombay’ 
Tenancy and Agricultural Lands (Amendment) Act, 1956, are factors ejusdem generis 
to the factors mentioned earlier in the section and not any and every factor which 
might cross the mind of the executive. 


Tm facts appear in the judgment. 
In Petitions Nos. 18, 38-41 of 1957. 
V. M. Ismaye and S. 8. Shukla, for the petitioners. 
In Petition No. 55 of 1958. 
Purshottam Tricumdas, with J. B. Dadachany, for the petitioner. 


H. N. Sanyal, Additional Solicitor-General of India, with H. J. Umrigar, 
K. L. Haths and R. H. Dhebar, for the respondent. 


BHAGWATI J. These six petitions under art. 82 of the Constitution challenge 
the vires of the Bombay Tenancy and Agricultural Lands (Amendment) Act, 
1966 (Bom. XIII of 1956) (hereinafter referred to as the ‘‘impugned Act’’). 


"Decided, November 18, 1958. Petitions [1855] a 8.0.R. 308. 
Nos. 13 and 88-41 of 1957 and 55 of 1958. kisiel i 8.0.R. 121, 8.0. 50 Bom. L.R. 384. 
1 (1935) A.O. 500. 1915) 1 K. B 
2 [1940] F.C.R. 110. 883] 1 Q.B. oe 
3 poss] 1 8.0. R. 8290, s.o. 57 Bom. E 8. BOT aa 
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It was an Act further to amend the Bombay Tenancy and Agricultural Lands 
Act, 1948 (Bom. LXVII of 1948) (hereinafter called the ‘‘1948 Act’’). 

The petitioners are citizens of India and landholders within the meaning of 
the 1948 Act holding several acres of land within the State of Bombay out of 
which a few acres are under their own cultivation, the bulk of the lands being 
under the cultivation of 'tenants—except in the case of the petitioners in 
pengon No. 58 of 1958 where the whole of the lands are under the cultivation 
of tenants. 

The 1948 Act had bean passed by the State Legislature as a measure of agra- 
rian reform on December 28, 1948, with a view to amend the law relating to 
tenancies of agricultural lands and to make certain other provisions in regard 
to those lands and the objectives sought to be achieved were thus set out in the 
second paragraph of the preamble :—- 

“AND WHEREAS on account of the neglect of a Iandholder or disputes between 
a landholder and his tenants, the cultivation of his estate has seriously suffered, or 
for the purpose of improving the economic and social conditions of peasants or ensuring 
‘ the full and efficient use of land for agricultural purposes, it is expedient to assume 
“management of estates held by landholders and to regulate and impose restrictions on 
“the transfer of agricultural lands, dwelling houses, sites and lands appurtenant thereto 
belonging to or occupled by agriculturists, agricultural labourers and artisans in the 
Province of Bombay and to make provisions for certain other purposes hereinafter 


Section 2(8) of the said Act defined ‘‘Land’’ to mean: 


“(a) land which is used for agricultural purposes, and includes the sttes of farm 
buildings appurtenant to such land; and used for agricultural purposes, and 

(b) ... 

(i) the sites of dwelling houses occupied by agriculturists, agricultural labourers or 
artisans and land appurtenant to such dwelling houses. 

(4) ...” 

‘‘Tandholder’’ was defined in s. 2(9) of the said Act to mean :— 

“a vamindar, jagirdar, saranjamdar, inamdar, talukdar, malik or a khot or any per- 
ee ee ee ee 
whom the State Government has declared on account of the extent and the value 
the land or his interests therein to be a land-holder for the purposes of this Act.” 

Under s. 2(21) of the said Act the words and expressions used in the Act 
but not defined were to have the meaning assigned to them in the Bombay 
Land Revenue Code, 1879, and the Transfer of Property Act, 1882, as the case 
may be. 

With a view to achieve the objective of establishing a socialistic pattern of 
society in the State within the meaning of arts. 38 and 39 of the Constitution, 
a further measure of agrarian reform was enacted by the State Legislature 
being the impugned Act, hereinbefore referred to, which was designed to 
bring about such distribution of the ownership and control of agricultural 
lands as best to subserve the common good thus eliminating concentration of 
wealth and means of production to the common detriment. The said Act re- 
ceived the assent of the President on March 16, 1956, was published in the 
Bombay Government Gazette on March 29, 1956, and came into force through- 
out the State on August I, 1956. 

In about November, 1956, certain landholders from Kolhapur and Sholapur 
districta in the State of Bombay filed petitions in the Bombay High Court 
under art. 226 of the Constitution challenging the constitutionality of the im- 
pugned Act on various grounds. A division bench of the Bombay High Court 
pronounced its Judgment on February 21, 1957,+ dismissing those petitions 
with costs except in regard to a declaration. as regards the invalidity of s. 88D 
of the Act. The petitioners herein thereupon filed these petitions under art 
$2 of the Constitution challenging the vires of the impugned Act and praying 


{See Porasram Domodhar v. Stats of Bombay, (59 Bom. L. R. 616). 
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for a writ of mandamus against the State of Bombay ordering them to forbear 
from enforcing or taking any steps in enforcement of the Act, costs and fur- 
ther reliefs. ; 

Petition No. 13 of 1957 appears to have been filed on December 3, 1956, but 
effective steps therein were taken only when an application for stay with a 
prayer for an ez parte order being C.M.P. No. 359 of 1957 was filed herein on 
March 21, 1957. Petitions Nos. 38 to 41 of 1957 were filed on March 21, 1957, 
and Petition No. 55 of 1958 was filed on March 19, 1958. 

All these petitions followed a common pattern and the main grounds of 
attack were: that the State Legislature was not competent to pass the said Act, 
the topic of legislation not being covered by any entry in the State List; that 
the said Act was beyond the ambit of art. 31-A of the Constitution and was, 
therefore, vulnerable as infringing the fundamental rights enshrined in arts. 
14, 19 and 31 thereof; that the provisions of the said Act in fact infringed the 
fundamental rights of the petitioners conferred upon them by arta. 14, 19 
and 81 of the Constitution; that the said Act was a piece of colourable legis- 
lation and in any event a part of the provisions thereof suffered from the vice 
of excessive delegation of legislative power. The answer of the State was that 
the impugned Act was covered by Entry No. 18 in List II of the Seventh 
Schedule to the Constitution, that it was a piece of legislation for the ex- 
tinguishment or modification of rights in relation to estates within the defini- 
tion thereof in art. 31-A.of the Constitution and that, therefore, it was not 
open to challenge under arts. 14, 19 and 31 thereof and that it was neither a 
piece of colourable legislation nor did any part thereof come within the mis- 
chief of excessive delegation. 

As to the legislative competence of the State Legislature to pasa the 
impugned Act the question lies within a very narrow compass. As already 
stated, the impugned Act was a further measure of agrarian reform enacted 
with a view to further amend the 1948 Act and the object of the enactment was 
to bring about such distribution of the ownership and control of agricultural 
lands as best to subserve the common good. This object was sought to be 
achieved by fixing ceiling areas of lands which could be held by a person and 
by prescribing what was an economic holding. It sought to equitably distri- 
bute the lands between the landholders and the tenants, and except in those 
cases where the landholder wanted the land for cultivating the same personally 
for which due provision was made in the Act, transferred by way of compulsory 
purchase all the other lands to tenants in possession of the same with effect 
from April 1, 1957, which was called the ‘‘tillers day’’. Provision was also 
made for disposal of balance of lands after purchase by tenants and the basic 
idea underlying the provisions of the impugned Act was to prevent the con- 
centration of agricultural Jands in the -hands of landholders to the common 
detriment. The tiller or the cultivator was brought into direct contact with 
the State eliminating thereby the landholders who were in the position of in- 
termediaries. The enactment thus affected the relation between landlord and 
tenant, provided for the transfer and alienation of agricultural lands, aimed 
at land improvement and was broadly stated a legislation in regard to the 
rights in or over land: categories specifically referred to in Entry 18 in List 
II of the Seventh Schedule to the Constitution, which specifies the head of 
legislation as ‘‘land, that is to say, rights in or over land, land tenures includ- 
ing the relation of landlord and tenant, and the collection of rents; transfer 
and alienation of agricultural land; land improvement and agricultural loans; 
colonization’’. 

It is well settled that these heads of legislation should not be construed in 
a narrow and pedantic sense but should be given a large and liberal interpre- 
tation. As was observed by the Judicial Committee of the Privy Council in 
British Coal Corporation v. The Kingt:— - 

4,..iIndeed, in interpreting a constituent or organic statute such as the Act, that 


1 [1835] A.C. 500, 518. 
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constructon most beneficial to the widest possible amplitude of tts power must be 

The Federal Court also in The United Provinces v. Atiqa Begum? pointed 
out that none of the items in the Lists is to be read in a narrow or restricted 
sense and that each general word should be held to extend to all ancillary or 
subsidiary matters which can fairly and reasonably be said to be comprehend- 
ed init. This Court in Navinchandra Mafatlal v. The Commissioner of Income- 
taz, Bombay City also expressed the same opinion and stated (p. 836) :— 

“...The cardinal rule of interpretation, however, is that words should be read in 
their ordinary, natural and grammatical meaning subject to this rider that in construing 
words in a constitutional enactment conferring legislative power the most I{beral con- 
struction should be put upon words so that the same may have effect in their widest 
amplitude.” (See also Thakur Amar Singh} v. State of Rajasthan’). 

Having regard to the principle of construction enunciated above it is clear 
that the impugned Act is covered by Entry 18 in List II of the Seventh Sche- 
dule to the Constitution and is a legislation with reference to ‘‘land’’ and 
this plea of legislative incompetence of the State Legislature to enact the im- 
pugned Act, therefore, fails. 

If, then, the State Legislature was competent to enact the impugned Act, is 
the Act ultra vires the Constitution as infringing ar of the fundamental rights 
conferred upon the petitioners? In the course of the arguments before us 
learned counsel for the petitioners confined their attack only to the constitu- 
tionality of ss. 5, 6, 7, 8, 9, 17-A, 81-A. to 31-D and 82 to 82-R of the impugned 
Act as violative of the fundamental right guaranteed under art. 19(1)(g) of 
the Constitution. The first question to consider in this context however is 
whether the impugned Act is protected by art. 31-A of the Constitution because, 
if it is so protected, no challenge on the score of the provisions thereof violating 
arts. 14, 19 and 81 of the Constitution would be available to the petitioners. 

-The relevant portions of art. 31-A. which fall to be considered here read as 
follows :— 

“(1) Notwithstanding anything contained in article 18, no law providing for— 

(a) the acquisition by the State of any estate or of any rights therein or the ex- 
tmguishment or modification of any such rights...shall be deemed to be void on the 
ground that it is inconsistent with, or takes away or abridges any of the rights con- 
ferred by article 14, article 19 or article 31. 

Provided that where such law is a law made by the Legislature of a State, the pro- 
visions of this article shall not apply thereto unless such law, having been reserved for 
the consideration of the President, has received his assent... 

(2) In this article,— 

(a) the expression ‘estate’ shall, in relation to any local area, have the same mean- 
ing as that expression or its local equivalent has in the existing law relating to land 
tenures in force in that area, and shall also include any jagir, inam, or muaf or other 
similar grant and in the States of Madras and Travancore-Cochin any janmam rights. 

(b) the expression ‘rights’ in relation to an estate, shall include any rights vesting 
in a proprietor, sub-proprietor, under-proprietor, tenure~holder, rafyat, under-ralyat or 
other intermediary and any rights or privileges in respect of land revenue.” 

The question which we have to address ourselves initially is whether the 
lands held by the petitioners, who are admittedly landholders within the defini- 
tion of the term contained in s. 2(9) of the 1948 Act, are ‘‘ostates’’ within the 
meaning of art. 81-A of the Constitution. 

Before we launch upon that enquiry it would perhaps be of help to note 
how the various land tenures originated. Baden-Powell in his Land-Systems 
of British India (1892 Eid.) Vol. 1 dealing with the general view of land 
tenures traced the origin and growth of different tenures in the manner fol. 
lowing at pp. 97-99 (Chap. IV) :— 

“4, Effects of Land-Revenue Administration and Revenue-farming. Then again, the 


2 040] F.O.R. 110, 184. 4 [1055] 2 8.0.R. 803, 329. 
8 955] 1 8.0.R. 820, 838, 887. 
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greater Oriental governments which preceded ours, have always, in one form or another, 
derived the bulk of their State-revenues and Royal property from the land. In one sys- 
tem known to us, ‘Royal lends’ were allotted in the principal villages, and this fact may 
have suggested.to the Mughals their plan of allotting special farms and villages to fur- 
nish the privy purse, and has had other survivals. But, speaking generally, the universal 
plan of taking revenue was by taking a share of the actual grain heap on the threshing- 
floor from each holding. Afterwards this was commuted for a money payment levied on 
sach estate or each field as the case might be... To collect this revenue, the ruler ap- 
pointed or recognized not only a headman and accountant in each village, but also a 
hierarchy of graded officials in districts and minor divisions of territory formed for ad- 
ministrative purposes. These officers were often remunerated by holdings of land, and a 
class of land-tenures will be found in some perts of India owning its origin to these 
hereditary official holdings. Not only so, but during the decline which Oriental govern- 
ments have usually undergone, the Revenue officials have been commonly found to merge 
in, or be superseded, by revenue-farmers—persons who contracted for a certain sum of 
revenue to be paid into the Treasury from a given area, as representing the State duea 
exigible from the land-holdings within that area. Such revenue-farmers, or officials, 
whatever their origin, have always tended to absorb the interests of the land-holders and 
to become in time the virtual landlords over them. 

Nor is it only that landlord tenures arise in this way. No sooner does the superior 
right take shape than we find many curious new tenures created by the landlord or 
arising out of his attempts to conciliate or provide for certain eminent claims in the grade 
below him. 

a. 5. Effects of Assignment or Remission of Land-Revenue. Yet another class of 
tenures arises in connection with the State Revenue-administration; and that is when the 
ruler etther excuses an existing land-holder from paying his revenue, elther wholly or in 
part; or ‘allenates’ or assigns the revenue of a certain estate or tract of country In favour 
of some chief, or other person of importance, or to provide funds for some special objects, 
or to serve as a recompense for services to be rendered. 

At first such grants are carefully regulated, are for life only, and strictly kept to their 
purpose, and to the amount fixed. But as matters go on, and the ruler is a bad or un- 
scrupulous one, his treasury is empty, and he makes much grants to avoid the difficulty 
of finding a cash salary. The grants become permanent and hereditary; they are also 
issued by officials who have no right to make them; and not only do they then result in 
landlord tenures and other curious rights, but are a burden to after times, and have 
furnished a most troublesome legacy to our own Government when it found the reve- 
nues eaten up by grantees whose titles were invalid, and whose pretensions, though grown 
old in times of disorder, were inadmissible. 

Such grants may have begun with no ttle to the land but only a right to the reve- 
Bb AN Ob eer aoa wd ponizni Bee remade ths KARIRA ene ee 
right also.” a ee ie 

Here we find the distinction between the State as lands which are un- 
alienated where the tenures arise out of the exigencies of revenue collection and 
alienated lands the revenue whereof is remitted either wholly or in part or in 
other words ‘‘alienated’’ or assigned to grantees for various purposes. 

Various land tenures thus developed and series of proprietorships came 
into existence. The main tenures which the British found when they came 
into power comprised: (1) the Khas or tenure by Government; (2) the Raiyat- 
wari tenure; (8) the Zamindari or landlord tenure and (4) the Taluqdari or 
double tenure. 

It is interesting to note in this connection that in the table compiled by 
Baden-Powell in Vol. II of his Book at p. 142 giving some idea of the dis- 
tribution of the differant classes of landed estates in Madras the different classes 
of landed estates deseribed therein included not only Zamindaris but also 
‘‘ostates’’ held by Raiyats paying diverse sums as and by way of land revenue. 

So far as the area within the State of Bombay was concerned the position 
is thus summed up in Dandekar’s Law of Land Tenures, Vol. I, at p. 12:— 


Section IT]. Classtfication of land -accordimg to the interest of the holder: 
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sk ig begs a Mari oe eat Gaa a a a Ge 
alfenated or alienated. The expression for unalienated land is khalsa or ryatawarl in some 
parts es opposed to dumala or inam lands, that is, alienated lands. In Gujrat Government 
lands are called ‘sarkar? as opposed to ‘baharkali’ lands meaning alienated lands—lands 
the produce of which had not to be brought to the common threshing ground. In some 
parts of Gujarat there are, ‘talpad’ (Government) lands as opposed to “Wanta’ lends) In 
old Regulations two kinds of land have been referred to, namely, malguzarry, land and 
lakhirej land. The former meant land paying assesment to Government, wherdes,.the 


latter meant land free from payment of assessment. Khalsa land in the permanent ot.” 


~ 


cupation of holders was denominated, before the survey-settlements, in the different parts 
of the Presidency by the expressions mirasi, dhara, suti and mull. Government arable 
land not in the permanent occupation of an occupant was and is deacribed by the name 
sheri. In alienated villages, lands corresponding to Government ‘sher? lands are deno- 
minated by the expressions ‘sher? ‘Khas Kamath’ and ‘Ghar Khedu’. Lands In leasehold 
or farmed villages are called khoti lands. Lands which are given under leases and the 
assersment of which is regulated by the terms thereof are called kauli lands.” 


It will be observed that Mirasi, Dhara, Suti and Muli were all tenures in | 


. 


regard to unalienated lands, the tenure-holders being permanent holders of ~ 


land having hereditary interesta in their holdings. The Khoti tenures in the 
Konkan and the Bhagdari and Narvadari tenures in some parts of Gujarat 
were also tenures in regard to unalienated lands, the revenue being assessed on 
those lands on entire villages and not on specifie pieces of land either in lump 
or on the basis of a fixed Bighoti assessment on each field and the tenure-holders 
being responsible for the payment of the sum in certain specifled modes. The 
general prevailing tenure, however, was the Raiyatwari tenure where the Rai- 
yat or the tenant had the right of an occupant in his holding. The right of 
an occupant was a heritable right and on the death of a registered occupant 
the name of his heir was entered in his place. All these were land tenures in 
respect of unalienated lands and the Bombay Survey and Settlement Act 
(Bom. I of 1865) passed in 1865 applied generally to the same. There were, 
of course, certain Acts which dealt with specific tenures mentioned above, e.g., 
Bhagdari and Narvadari Tenures Act (Bom. V of 1862), and Khoti Settle- 
ment Act (Bom. I of 1880); but by and large they were tenures in regard to 
unalienated lands and were governed by the Bombay Survey and Settlement 
Act, 1865. In 1879 the State Legislature enacted the Bombay Land Revenue 
Code (Bom. V of 1879) with a view to consolidate and amend the law relating 
to Revenue Officers, to the assessment and recovery of land revenue and to 
other matters connected with land revenue administration. This Act extended 
to the whole of the State of Bombay excluding the City of Bombay and certain 
other areas therein mentioned. We shall have occasion to refer to certain Ee 
visions of this Act hereafter. 


Turning now to alienated lands in which category were comprised lands not 
belonging to government and lands not paying revenue to government which 
were exceptions to the principles of State proprietorship and of liability of 
landholders to pay land revenue to government we find that the alienationa 
were classified as: (1) political tenures such as Jagirs and Saranjams; (2) Ber- 
vice Inams; (3) Personal Inams and (4) Religious endowments. The principal 
alienations were Inams, Jagirs or Saranjams and Watans. Each of them was 
considered as a tenure, had got its own history, its own features and peculiari- 
ties. Summary settlements were effected by the government with these tenure- 
holders and their rights as such recognized. There were Taluqdari tenures or 
estates in Gujarat which also came under this category and it may be noted that 
several pieces of legislation were passed by the State Legislature in regard to 
those several tenures of alienated lands, e.g., Titles to Rent-Free Estates Act 
(Bom. XI of 1852); Ahmedabad Taluqdar’s Act (Bom. VI of 1862); Bombay 
Hereditary Offices Act (Bom. II of 1874); Broach and Kaira Encumbered 
Estates Act (Bom. XIV of 1877) ; Broach and Kaira Encumbered Bistates Act 
(Bom. XXI of 1881) ; Matedara ‘Act (Bom. VI of 1887) and Gujrat Taluqdars 
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Act (Bom. VI of 1888). Our attention was also drawn in this connection to 
the various Acts passed by the State Legislature (between 1949 and 1955) abo- 
lishing the several land tenures in Bombay where the government was not in 
direct contact with the tillef of the soil but there was an interposition of inter- 
mediaries between them, the intermediaries having leased out parts of the lands 
to the tenants who actually cultivated the soil and it was urged that the in- 
tereats of:these intermediaries were estates properly so called. 

It-is to be noticed, however, that the several land tenures which were thus 
` abolished were not only tenures in respect of alienated lands but also comprised 
~ unalienated lands, e.g., the Bombay Bhagdari and Narvadari Tenures Abolition 
Act, 1949 (Bom. XXXII of 1949); The Bombay Khoti ‘Abolition Act, 1949 
(Bom. VI of 1950) and the Bombay Merged Territories (Janjira and Bhor) 
Khoti Tenure Abolition Act, 1958 (Bom. LXXI of 1953). There was no dis- 
tinction made thus between land tenures in regard to alienated lands and those 
in regard to unalienated lands. It may also be noted that all these Acts fol- 
lowed a common pattern, viz., the abolition of these land tenures, award of 
compensation to the tenure holders whose tenures were thus abolished and the 
establishment of direct relations between the government on the one hand and 
the tenure-holders cultivating the lands personally and the tenants cultivating 
the soil on the other. Al these persons, thus cultivating the soil were given 
the status of occupants and direct relationship was thus established between the 
government and them. These Acts, so far as our present purpose is concerned, 
are only mentioned to show the different types of land tenures which existed 
in the State of Bombay prior to theif abolition as aforesaid. 

These were the various land tenures known in the State of Bombay and we 
may at this stage appropriately refer to the statistics (1886-87) of these tenures 
given by Baden-Powell in Vol. ITI of his said book at p. 251:—~ 


Number of Number of Area in, 





Tenure estates or villages `. SOres, Remarks. 
holdings. 7 
Village landholders: 1284,288 . 80,118} 28,475,016 I have added together 
twarl ~ (ocoupied land these payi at fall 
ater a only) rates ay es much 
amaller number pay- 
ing at privileged rates, 
are 213,405, 
and how far theee re- 
Overlord. t bhagdar, eto., 
tenures 5804 5304 1,419,397 eto., I have no moans 
Taluqdari area) of telling. 
i 41 41 0334 
Udhad Jambandi 128 128 194,880 
Khos 17824 17824 2160,517 
Isafat 7 3608 
Revenue free i.o, 2165} 21652 4483 ,343 These refer to whole 
inam & Jagir, or estates not 
to revenues on 





It is to be noted that the holdings of the land-holders in Ryatwari villages 
apart from others were also styled therein as estates or holdings. 

It was vehemently urged before us by learned counsel for the petitioners that 
the expression ‘‘estate’’ aptly applied only to lands held.by the various tenure 
holders of alienated lands above referred to, and that it could not apply to the 
holdings of occupants who had merely a right of occupancy in specific pieces 
of unalienated lands. The word ‘‘estate’’ had been defined in the Bombay Land 
Revenue Code, 1879, in s. 8(5) to mean: ‘‘any interest in lands and the aggree- 
gate of such interests vested in a person or aggregate of persons capable of 
holding the same,’’ and would prima facie cover not only an interest in alienat- 
ed lands but also in unalienated lands. It was, however, urged that the expres 

LR, 
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sion ‘‘estate’’ should be construed in a narrower sense haying 
legislative history and particularly to the fact that the lands held 
holders of alienated lands only had prior to 1879 been recognized 
the holding of an occupant was not treated as such. The di 
sought to be made between holders of unslienated lands and h 
nated lands is not of much consequence, because even in regard 
lands besides the occupants there were tenure holders called 

Narwadars and Khotes who had interests in lands held by the 
several tenures which lands were unalienated lands. The interes 
tenure holders enjoyed in the lands held by them were ‘‘estatea’ 
not, therefore, be predicated of the expression ‘‘estate’’ that it 
used in connection with alienated lands. If this distinction was 
no avail, we have only got to consider if there is any reason wh) 
terpretation should be put upon the expression ‘‘estate’’ as sug 
petitioners. Reliance was placed by the learned counsel for the 
a decision of this Court in Hariprasad Shivshankar Shukla v. 4 
where the word ‘‘retrenchment’’ as definéd in s. 2(00) and the w 
ment’’ in s, 25F of the Industrial Disputes Act, 1947, as am 
XLII of 1958, were held to have no wider meaning than the ord 
connotation of those words and were held to mean the discha 
labour or staff by the employer for any reason whatsoever, oth 
a punishment- inflicted by way of disciplinary action, and did n 
mination of services of all workmen on a bona fide closure of i 
change of ownership or management thereof. Even though the w 
ment’’ was defined as meaning the termination of services by a 
the workmen for any reason whatsoever, otherwise than as & y 
flicted by way of disciplinary action, which words were capabl 
within their scope the termination of services of all workmen « 
closure of industry or on change of ownership or management the 
‘‘retrenchment’’ was construed in a narrow sense because the w 
ment’’ connoted in its ordinary acceptance that the business it 
conducted and a portion of the staff or labour force was disel 
plusage. This Court observed in the course of the judgment (J 

“_..In the absence of any compelling words to indicate that the taten 
include a bona fide closure of the whole business, it would, we think, ` 
expression altogether from its context to give it auch a wide meaning as 
by learned counsel for the respondents. What is being defined is retrenc 
Js the context of the definition. It is true that an artificial definition may 
ing different from or in excess of the ordinary acceptation of the word w 
ject of definition; but there must then be compelling words to show that 
different from or in excess of the ordinary meaning is intended. Where, w 
work of the ordinary acceptation of the word, every single requirement 
clause is fulfilled, it would be wrong to take the definition as destroy! 
meaning of the ward defined.” 

Reliance was also placed on a decision of the Court of Appeal 
Veratious Actions Act, 1896. In re. Boaler In re.8 where the 
proceedings’’ were held not to include criminal proceedings, in spi 
being prima facte capable of including the same. Kennedy C.J. 
view at page 32 that it was impossible to say that the meaning of 
‘legal proceedings’’ was in itself and by itself clear and une 
oe the dictum of Lord Esher in The Queen v. Judge of C 
ourt. j: 

“If the words of an Act admit of two interpretations then they are : 
one interpretation leads to an absurdity and the other does not, the Cot 
that the Legislature did not intend to lead to an absurdity, and will 
interpretation.” 

5 [1057] 8.0-R. 181, 188, 7 [1892] 1 Q.B. 378, 200. 
6 [1915] 1 K.B; 321. 
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+ Berutton J. also expressed the same opinion, (p. 41) :— 


“,..I find general words used in the Act capable of two meanings, a wider and a 
narrower one. On the whole I think the language is more suited to the narrower than 
the wider meaning. The narrower meaning will affect the Hbertles of the subject to 
some extent; the wider meaning will most seriously affect the liberties of the subject in 
a matter, his personal liberty and safety, which I see no reason in the Act to believe 
was in the contemplation of the Legislature. I decline to make this more serious inter- 
ference with the liberty of the subject, unlees the Legislature uses language clear enough 
to convince me that that was its intention, and I think ample meaning is provided for 
its words, and ample remedy is provided for the grievance in respect of which Parliament 
was legislating by putting the narrower construction on the general words tt has used.” 

Are there any circumstances in the present case which would compel us to 
put a narrower construction on the expression ‘‘estate’’ in s. 8(5) of the Bom- 
bay Land Revenue Code, 1879? It is true that the expression ‘‘estate’’ was 
used prior to 1879 in connection with the interests which the various tenure- 
holders of alienated lands held in their respective lands, but it does not, there- 
fore, follow that that expression could be used only in connection with those 
interests and no others. The Watandars, Saranjamdars, Inamdars and Taluq- 
dars and the like were no doubt holders of ‘‘estatea’’, but does that fact militate 
against the occupants also holding ‘‘estates’’ in the lands which were the sub- 
ject-matter of their tenures? The words of the definition contained in s. 3(5) 
of the Bombay Land Revenue Code, 1879, were clear and unambiguous. They 
meant any interest in lands and the expression ‘‘lands’’ was capable of com- 
prising within its ambit alienated and unalienated lands. . 

As a matter of fact, the definition of ‘‘Superior holder’’ in s. 8(13) and the 
definition of ‘‘alienated’’ in s. 8(20) of the Code, provisions of s. 111 in regard 
to revenue management of villages or estates not belonging to the Government, 
of s. 118 with regard to the partition of estates and of s. 186 prescribing liability 
for revenue, amongst others refer not only to alienated lands but also to unalie- 
nated lands and the expression ‘‘estates’’ used therein can have reference not 
only to alienated lands but also to unalienated lands. If the definition of the 
expression ‘‘estate’’ in the context of the Code is thus clear and unambiguous 
as comprising both the types of lands, there is no reason why a narrower con- 
struction as suggested by the petitioners should be put upon the expression 
“estate”. (See the observations of Kennedy L. J. in Vexatious Actions Aot, 
1896 In re. Boaler In re. (Supra) at p. 81 and the observations of this Court in 
Raja Sri Sailendra Narayan Bhanja Deo v. The State of Orissa®). Even if 
there was any ambiguity in the expression, the wider significance shonld be 
adopted in the context of the objectives of ‘the Act as stated above. 

We are, therefore, of opinion that the expression ‘‘estate’’ had the mean- 
ing of any interest in land and it was not confined merely to the holdings of 
landholders of alienated lands. The expression applied not only to such 
“estate” holders but also to land holders and occupants of unalienated lands. 

It was, however, contended on behalf of the petitioners that the Bombay Land 
Revenue Code was not a law relating to land tenures in force in the State of 
Bombay and, therefore, the definition of the expression ‘‘estate’’ contained 
therein would not avail the respondent. It was urged that the Code was passed 
by the State Legislature in order to consolidate and amend the- law relating to 
Revenue Officers, and to the assessment and recovery of Land Revenue, and to 

- other matters connected with the Land Revenue Administration in the Presi- 
dency of Bombay and was merely concerned with the collection of land revenue 
by the State and had nothing to do with land tenures as such. This argument, 
however, ignores the various provisions of the Code which define the status as 
also the rights and obligations of the occupant who has been defined in s. 3(16) 
of the Code to mean the holder in actual possession of unalienated lands other 
than a tenant provided that where the holder in actual possession is a tenant, 

3 the landholder or superior landlord, as the case may be, shall be deemed to be 


8 [1056] 8.0.R. 72, . 
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the occupant. Chapter VI deals with the Grant, Use and Relinquishment of 
unalienated lands and s. 65 thereof prescribes the uses to which an occupant 
of land for purposes of agriculture may put his land. Under s. 68 an occupant 
is entitled to the use and occupation of his land for the period therein pres- 
etibed on fulfilling the conditions therein mentioned and under s. 78 occupancy 
is stated to be transferable and heritable. Section 73, as it was enacted in 1879, 
read as follows: 

“The right of occupancy shall subject to the provisions contained in section 56, and 
to any conditions lawfully annexed to the occupancy and save as otherwise prescribed by 
law, be deemed an herttable and transferable property.” 

Certain amendments have been made in this section by various Bombay Land 
Revenue Amendment Acts, (Bom. VI of 1901 and Bom. IV of 1918) and the 
section as it stands dt present reads :— | 

, “An occupancy shall, subject to the provisions contained in section 56, and to any 

conditions lawfully annexed to the tenure, and save as otherwise prescribed by law, be 
deemed an heritable and transferable property.” 
This goes to show that an occupant holds the land under a tenure and occu- 
pancy is a species of land tenures. The provisions contained in s. 73(A) re- 
lating to the power of the State Government to restrict the right of transfer 
and the provisions in regard to relinquishments contained in as. 74, 75 and 76 
also point to the same conclusion. These and similar provisions go to show that 
occupancy is one of the varieties of land tenures and the Bombay Land Revenue 
Code, 1879, comes within the description of ‘‘existing laws relating to land 
tenures in force’’ in the State of Bombay within the meaning of art. 381A (2) (a). 
Baden-Powell has similar observations to make in regard to these provisions 
in his Land Systems in British India, Vol. 1, at p. 821:— 

_ “Nothing whatever is said in the Revenue Code about the person in posseasion (on 
his own account) being ‘owner’ in the Western sense. He is simply called the ‘occupant’, 
and the Code says what he can do and what he cannot. The occupant may do anything 
he pleases to improve the land, but may not without permission do anything which diverts 
the holding from agricultural purposes. He has no right to mines or minerals. 

. These are the facts of the tenure; you may theorize on them as you please; you may 
say this amounts to proprietorship, or this is a dominium minus plenum; or anything else.” 

There is no doubt, therefore, that the Bombay Land Revenue Code, 1879, was 
an existing law relating to land tenures in force in Bombay at the time when 
the Constitution (Fourth Amendment) Act, 1955, was passed and art. 81A in 
its amended form was introduced therein and the expression ‘‘estate’’ had a 
meaning given to it under s. 3(5) there viz., ‘‘any interest in land’’ which 
comprised within its scope alienated as well as unalienated lands and covered 
the holdings of occupants within the meaning thereof. 

The 1948 Act was passed by the State Legislature in order to amend the law 
which governed the relations between landlords and tenants of agricultural 
lands, the object sought to be achieved being as hereinbefore set out. Section 
2 of the Act defined the expressions ‘‘to cultivate personally’’ [s. 2(6)]; ‘‘land- 
holder’’ [s. 2(9)]; ‘‘protected tenant’’ [s. 2(14)] amongst other expressions and 
provided in s. 2(21) that words and expressions used in this Act but not de- 
fined shall have the meaning assigned to them in the Bombay Land Revenue 
Code, 1879, and the Transfer of Property Act, 1882, as the case may be. This 
brought in the definition of the expression ‘‘estate’’ which had the meaning 
assigned to it in that Code, viz., ‘‘any interest in land’’. The expression ‘‘land- 
. holder” in s. 2(9) above was defined to mean 

_“a zamindar, jagirdar, saranjamder, inamdar, talukdar, malik or a khot or any per- 
son not hereinbefore specified who is a holder of land or who is interested in land, and 
whom the State Government has declared on account of the extent and value of the 
land or his interests therein to be a Jand-holder for the purposes of this Act” 

The latter part of this definition is significant and shows that not only holders 
of alienated lands byt also holders of unalienated lands were comprised there- 
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in provided, however, the extent and value of the land or their interests there- 
in were such as to deserve a declaration in that behalf at the hands of the 
State Government. The only point to note here is that no distinction was 
made even in-this Act between alienated lands and unaliensted lands and all 
interests in land howsoever acquired were treated on a par so far as the hold- 
ings were concerned, necessarily implying that even an occupant would come 
within the description of landholder and his interests therein would come with- 
in the definition of ‘‘estate’’ as defined in the Bombay Land Revenue Code, 
1879. Chapter IIL made provisions for protected tenants, their special rights 
and privileges and whoever came within the category of protected tenant was 
given the right to purchase from the landlord the land held by him as such 
protected tenant notwithstanding anything contrary in law, usage or contract 
subject to the provisions of sub-s. (6) which imposed restrictions on the holdings 
of landlords as well as tenants. These provisions were analogous to the pro- 
visions contained in ss. 32 to 32R of the impugned Act except that in the 1948 
Act the protected tenant had the option to purchase the land whereas under 
the impugned Act there was a provision for compulsory purchase of the Jand 
by the tenant on a specified date subject to certain conditions therein mentioned. 
Section 34 of the 1948 Act gave the landlord the right to determine protected 
tenancy under certain conditions and was analogous to s. 81 of the impugned 
Act which empowered the landlord to terminate the tenancy for personal culti- 
vation and non-agricultural purposes. Fifty acrea of land were prescribed as 
the limit of the holding either by the landlord or the protected tenant which 
provision was analogous to the one found in the impugned Act in regard to 
ceiling area and economic holdings. Power was given to the State Govern- 
ment under s. 36 to reduce the limit of fifty acres by a notification in the official 
gazette and power was also given similarly to direct that the limits of fifty 
acres or the reduced limit specified in such notification shall comprise such kind 
or kinds of lands in the area as may be specified in the notification. This 
power was analogous again to the power given to the State Government under 
s. 7 of the impugned Act to vary the ceiling area or economic holding originally 
prescribed in ss. 5 and 6 of the Act. 


These instances, culled out from some of the provisions of the 1948 Act, go 
to show that the agrarian reform which was initiated by that Act was designed 
to achieve the very same purpose of distribution of the ownership and control 
of agricultural lands so as to subserve the common good and eliminate the con- 
centration of wealth to the common detriment which purpose became more pro- 
minent when the Constitution was ushered in on January 26, 1950, and the 
directive principles of State Policy were enacted inter alia in arts. 88 and 89 
of the Constitution. With the advent of the Constitution these provisions con- 
tained-in the 1948 Act required to be tested on the touch-stone of the funda- 
mental rights enshrined in Part II thereof and when the Constitution (First 
Amendment) Act, 1951, was passed introducing arts. 31A and 81B in the Con- 
stitution, care was taken to specify the 1948 Act in the Ninth Schedule so as 
to make it immune from attack on the score of any provision thereof being 
violative of the fundamental rights enacted in Part III of the Constitution. 
The 1948 Act was the second item in that schedule and was expressly saved 
from any attack against the constitutionality thereof by the express terms 
of art. 1B. 

The impugned Act, which was passed by the State Legislature in 1956, was 
a further measure of agrarian reform carrying forward the intentions which 
had their roots in the 1948 Act. Having regard to the comparison of the 

various provisions of the 1948 Act and the impugned Act referred to above 
` it could be legitimately urged that if the cognate provisions of the 1948 Act 
were immune from attack in regard to their constitutionality, on a parity of 
reasoning similar provisions contained in the impugned Act, though they made 
further pa e in the achievement of the objective of a socialistic pattern of 
society, would be similarly saved. That position, however, could not obtain, 
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‘because Gini E EEEE were made by the impugned Act in the 1948 Act 
were future laws within the meaning of art. 13(2) of the Constitution and re- 
quired to be tested on the self-same touchstone. They would not be in terms 
saved by art. 31B and would have to be serutinized on their own merits before 
the Courts came to the conclusion that they were enacted within the constitu- 
tional limitations. The very terms of art. 31B envisaged that any competent 
Legislature would have the power to repeal or amend the Acts and the Regu- 
lations specified in the 9th Schedule thereof and if any such amendment was 
ever made the vires of that would have to be tested. (Vide Abdul Rahiman 
v. Vithal Arjun'®). 

That brings us back to the provisions of art. 831A and to a consideration as 
to whether the impugned Act was a legislation for the acquisition by the State 
of any estate or of any rights therein or the extinguishment or modification of 
any such rights within the meaning of sub-article (1)(a) thereof. We have 
already held that the Bombay Land Revenue Code, 1879, was an existing law 
relating to land tenures in force in the State of Bombay and that the interests 
of occupants amongst others fell within the expression ‘‘estate’’ contained 
therein. That, however, was not enough for the petitioners and it was further 
contended on their behalf that even though the impugned Act may be a law 
in regard to an ‘‘estate’’ within the meaning of the definition contained in art. 
814 (4) (a) it was not law providing for the acquisition by the State of any 
estate or any rights therein or for the extinguishment or modification of any 
such rights. The impugned Act was certainly not a law for the acquisition by 
the State of any estate or of any rights therein, because even the provisions 
with regard to the compulsory purchase by tenants of the land on the specified 
date transferred the title in those lands to the respective tenants and not to the 
State. There was no compulsory acquisition of any ‘‘estate’’ or any rights 
therein by the State itself and this prevision could not help the respondent. 
The respondent, however, urged that the provisions contained in the impugned 
Act were enacted for the extinguishment or modification of rights im ‘‘estates’’ 
and were, therefore, saved by art. 381A (1) (a). It was on the other hand urged 
by the oe (1) that the ent or modification of any such 
rights should only be in the process of the acquisition by the State of any estate 
or of ae rights therein and (2) that the provisions m the impugned Act 
amounted to a suspension of those rights but not to an extinguishment or modi- 
fication thereof. We shall now proceed to examine these contentions of the 
petitioners. 

Article 814 (1) (a) talks of two distinct objects of legislation; one being the 
acquisition by the State of any estate or of any rights therein and the other 
being the extinguishment or modification of any such rights. If the State ac- 
quires an estate or any rights therein that acquisition would have to be a com- 

pulsory acquisition within the meaning of art. 81(2) (4) which was also intro- 
duced in. the Constitution by the Constitution (Fourth Amendment) Act, 1955, 
simultaneously with art. 81A(1) thereof. There was no provision made for 
the transfer of the ownership of any property to the State or a Corporation 
owned or controlled by the State with the result that even though these provi- 
sions deprived the landholders of their property they did not amount to a 
compulsory acquisition of the property by the State. If this part of art. 
31A(1) (a) is thus eliminated what we are left with is whether these provisions 
of the impugned Act provided for an extinguishment or modification of any 
‘rights in ‘‘estates’’, That is a distinct concept altogether and could not be 
in the process of acquisition by the State of any ‘‘estate’’ or of any rights 
therein. Acceptance of the interpretation which is sought to be put upon 
these words by the petitioners would involve the addition Awi ‘in the pro- 
-cass of the acquisition by the State of any estate or of any rights therein” or 
-‘“in-the process of such acquisition’’ which according to the well-known canons 
of constract cannot be done. If the language of the enactment is clear and 
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‘unambiguous it would not be legitimate for the Courts to add any words 
thereto and evolve therefrom some sense which may be said to carry out the 
supposed intentions of the Legislature. The intention of the Legislature is 
to be gathered only from the words used by it and no such liberties can be 
taken by the Courts for effectuating a supposed intention of the Legislature. 
There is no warrant at all, in our opinion, for adding these words to the plain 
terms of art. 81A(1)(a) and the words ‘‘extinguishment or modification of 
any such rights’’ must be understood in their plain grammatical sense without 
any limitation of the type suggested by the petitioners. 

It, therefore, remains to consider whether the relevant provisions of the 
impugned Act were designed to bring about an extinguishment or modification 
of the landlord’s rights in their ‘‘estates’’.- These provisions are contained 
in æ. 32 to 32R of the impugned Act and are under the heading ‘‘Purchase of 
lands by Tenants”. Section 32 provides that: 

“On the first day of April 1957 (hereinafter referred to as ‘the tillers day’) every 
tenant shall, subject to the provisions of the next succeeding sections, be deemed to have 
purchased from his landlord, free of all tmcumbrances subsisting thereon on the said day, 
the land held by him as tenant...” 
provided certain conditions are fulfilled. Under s. 82A the tenant shall be 
deemed to have purchased the lands up to the ceiling area and the tenant shall 
not be deemed to have purchased lands held by him as such tenant if he hold 
lands partly as owner and partly as tenant but the area of the land held as 
owner is equal to or exceeds the ceiling area (s. 32B). Section 32C empowers 
the tenant to choose the land to be purchased if he holds lands separately from 
more than one landlord and in spite of anything contained in the Bombay Pre- 
vention of Fragmentation and Consolidation of Holdings Act, 1947 (Bom. LXTI 
of 1947) the tenant shall be deemed to have purchased even such fragments of 
the land held on tenancy (s. 32D). The balance of any land after the purchase 
by the tenant as above is to be disposed of as if it were land surrendered 
by the tenant (s. 82E); and the right of the tenant to purchase such land 
where the landlord is a minor, or a widow, or a person subject to any mental 
or physical disability or a serving member of the armed forces is postponed 
‘till one year after the cessation of disability. The price to be paid by the 
tenant is to be determined by the Tribunal as soon as may be after the tiller’s 
day and the Tribunal is in the first instance to record in the prescribed manner 
the statement of the tenant whether he is willing or is not willing to purchase 
the land held by him as a tenant and if the tenant fails to appear or makes 
a statement that he is not willing to purchase the land, the Tribunal is to de- 
clare by an order in writing that such tenant is not willing to purchase the 
land and that the purchase is ineffective (a. 832G). These provisions also ap- 
ply to a sub-tenant of a permanent tenant who is deemed to have’ purchased 
the land subject to the conditions specified in ss. 32 to 32E (s. 821). Section 
82J provides for an appeal to the State Government against the decision of the 
Tribunal. Section 82K prescribes the mode of payment of price by the tenant; 
and the purchase price is recoverable as arrears of land revenue (s. 32L). 
Under s. 82M, on the deposit of the price in lump sum or of the last instalment 
of such price, the Tribunal is to issue a certificate of purchase to the tenant in 
respect of the land, which certificate of purchase shall be conclusive evidence 
of purchase. If a tenant fails to pay the lump sum within the period prescribed 
or is at any time in arrears of four instalments the purchase is to be ineffective 
and the land is to be at the disposal of the Collector and any amount deposited 
by such tenant towards the price of the land is to be refunded to him. Section 
82N gives the landlord a right to recover rent when purchase becomes ineffective, 
as if the land had not been purchased at all. Section 32P gives the power to 
the Collector to resume and dispose of land not purchased by tenante. The 
amount of purchase price is to be applied towards satisfaction of debts (s. 32Q); 
tee a a as aforesaid 
if he fails to cultivate the land personally (s. 82R). 
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It is argued on the strength of these provisions that there is no effective pur- 
chase or effective sale of the land between the landlord and the tenant on the 
tiller’s day or the alternative period prescribed in that behalf until certain con- 
ditions are fulfilled. To start with it is only an inchoate right which is given 
to thé tenant to purchase the land which he can perfect on a statement being 
made by him before the Tribunal that he is willing to purchase the land. Even 
if he does so, the land does not vest in him because only on the payment of 
the purchase price either in lump or by -instalments can he get the certificate 
of purchase from the Tribunal. If he commits default in payment, the purchase 
is ineffective and he gets no title to the land. These provisions, it is submitted, 
do not vest the title to the land in the tenant at all until all those conditions 
are fulfilled, and if any ons or more of them is not fulfilled, the purchase becomes 
ineffective—in fact it is no purchase at all—with the result that the title to 
the land which is already vested in the landlord is not at all transferred to the 
purchaser. If that is so, there is no compulsory sale or compulsory purchase of 
the land in question on the tiller’s day or the alternative period of time pre- 
seribed therefor'and there is no extinguishment of the rights of the landlord. 
His rights in the land are merely suspended, and such suspension is certainly not 
an extinguishment of his rights therein nor a modification thereof within the 
meaning of the expression used in art. 81A(1)(a). Reliance is placed-in sup- 
port of this proposition on the observations of this Court in Thakur Raghubir 
Singh v. Court of Wards, Ajmer'!, In that case this Court considered the pro- 
visions of s. 112 of the Ajmer Tenancy and Land Records Act (XLII of 1950) 
which provided that if a landlord habitually infringes the rights of a tenant 
under the Act he would be deemed to be a landlord who is disqualified to man- 
age his own property and his property would be liable to be taken under the 
superintendence of the Court of Wards. Mahajan J. (as be then was) observ- 
ed at p. 1055:— 

“Section 112 of the Act XLII of 1950, intended to regulate the rights of landlords and 
tenants, is obviously not a law providing for ‘the acquisition by the State’ of the estates 
of the landlords, or of any rights in those estates. It is also not a law providing for the 
extinguishment or modification of any such rights. The learned Attorney-General laid 
emphasis on the word ‘modification’ used in article 31A. That word in the context of 
the article only meens a modification of the proprietary right of a cttizen like an extin- 
guishment of that right and cannot include within its ambit a mere suspension of the 
right of management of estate for a time, definite or indefinite.” 

These observations were confined to suspension of the right of management 
of the estate and not to a suspension of the title to the estate. Apart from 
the question whether the suspension of the title to the estate for a time, definite 
or indefinite, would amount to a modification of a right in the estate within the 
meaning of art. 314(1) (a), the position as it obtains in this case is that there 
is no suspension of the title of the landlord at all. The title of the landlord to 
the land pases immediately to the tenant on the tiller’s day and there is a 
completed purchase or sale thereof as between the landlord and the tenant. The 
tenant is no doubt given a locus pententiate and an option of declaring whether 
he is or is not willing to purchase the land held by him as a tenant. If he 
fails to appear or makes a statement that he is not willing to purchase the land, 
the Tribunal shall, by an order in writing, declare that such tenant is not willing 
to purchase the land and that the purchase is ineffective. It is only by such a 
declaration by the Tribunal that the purchase becomes ineffective. If no such 
declaration is made by the Tribunal, the purchase would stand as statutorily 
effected on the tiller’s day and will continue to be operative, the only obligation 
on the tenant then being the payment of price in the mode determined by the 
Tribunal. If the tenant commits default in the payment of such price either 
in lunip or by instalments as determined by the Tribunal, s. 82M declares the 

purchase to be ineffective, but in that event the land shall then be at the 
oF the Colléctor to be disposed of by him in the manner provided therein, Here 
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also the purchase continues to be effective as from the tiller’s day until such 
default is committed and there is no question of a conditional purchase or sale 
taking place between the landlord and tenant. The title to the land, which was 
vested originally in the landlord, passes to the tenant on the tiller’s day or the 
alternative period prescribed in that behalf. This title is defeasable only in 
the event of the tenant failing to appear or making a statement that he is not 
willing to purchase the land or committing default in payment of the price 
thereof aa determined by the Tribunal. "The tenant gets a vested interest in the 
land defeasable only in either of those cases and it cannot, therefore, be said 
that the title of landlord to the land is suspended for any period definite or 
indefinite. If that is so, there is an extinguishment or in any event a modifica- 
tion of the landlord’s right in the estate well within the meaning of those words 
as used in art. 8lA (1) (a). 

We have, therefore, come to the conclusion that the impugned Act j is covered 
by art. 831A and is protected from attack against its constitutionality on the 
score of its having violated the fundamental rights, enshrined in arts. 14, 19, 
and 31 of the Constitution. That being so, the attack levelled against as. 5, 6, 
8, 9, 174, 31A to 81D and 82 to 82B on the score of their being violative of 
the fundamental rights conferred upon the petitioners is of no avail to the peti- 
tioners. This being the true position it is not necessary for us to consider the 
interesting questions which were argued before us at some 1 viz., the 
nature, scope and extent of the provisions contained in arts. 31(1) and 31(2) 
of the Constitution and the line of demarcation between them as also the impact 
of art. 81(1) on the fundamental right enshrined in art. 19(1)(f) of the Con- 
stitution. Suffice it to say that under the circumstances no fundamental right 
of the petitioners before us is infringed by the impugned Act or the provisions 
thereof and the petitions under art. 32 cannot be sustained. 

The impugned Act being within the legislative competence of the State 
Legislature no question as to its being a piece of colourable legislation can arise. 
It is not a legislation resorted to by the State Legislature with a view to by-pass 
the provisions of List II of the Seventh Schedule to the Constitution, attempting 
to do something which it was otherwise not competent to do. The legislation 
being covered by Entry 18 of the said List is really a further measure for agra- 
rian reform which it was well within its competence to enact. It is not an ex- 
proprietory legislation in the guise of one covered by Entry 18 in the said List. 
It only fixes the ceiling area for the holding of the landlord cultivating the 
land personally and transfers the exceas holding to the tenant in actual culti- 
vation thereof and there too the price of the land as fixed by the Tribunal has 
got to be paid by the tenant to the landlord. The tenant also is not entitled 
to hold land beyond the ceiling area and there is a balance sought to be struck 
between the interests of the landlord and those of the tenants so that the means 
of production are not concentrated in the hands of one party to the common 
detriment. The price payable is also either in lump or in such instalments as 
‘may be determined by the Tribunal and on default committed by the tenant in 
payment thereof the purchase becomes ineffective and the land deemed to have 
been purchased by the tenant reverts to the Collector to be dealt with in accord- 
ance with the provisions contained in the Act in that behalf. It may be that 
instalments may be spread over a particular period which may thus be deter- 
mined by the Tribunal and unless default is committed by the tenant in pay- 
ment of four instalments the purchase does not become ineffective. That, how- 
ever, is not a provision which makes the payment of price in any manner illu- 
sory. The landlord is entitled to the rents of the land as if there had been no’ 
purchase of the land by the tenant and the payment of such rent is made the 
first charge on the land. There is, therefore, no scope for the argument that 
the provisions in this behalf containéd in the Act were illusory or that the im- 
pugned Act is.a piece of colourable legislation. 


The only question that now survives is whether s. 7 of the impugned Act is 
bad by reason of excessive delegation of legislative power. Section 7 invests the 
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Government with the power to vary the ceiling area and economic hol: 
have been prescribed in as. 5 and 6 of the Act. Sections 5, 6 and 7 
read as under :— 

“5. Ceiling area: (1) For the purposes of this Act, the ceiling area of lan 

(a) 48 acres of jirayat land, or 

(b) 24 acres of seasonally irrigated land or paddy or rice land, or 

(ce) 12 acres of perennially irrigated land. 

(2) Where the land held by a person consists of two or more kinds of le 
in sub-section (1), the cefling area of such holding shall be determined on 
one acre of perennially irrigated land being equal of two acres of seasonally ir 
or paddy or rice land, or four acres of jirayat land. 

6. Economic holding—(1) Hee tin purposes ol tile. Art an economie Baldiz 

(a) 16 acres of jirayat land, or 

(b) G aare of asanes raned Eid ae Gad Ear a 

(c) 4 acres of perennially irrigated land. 

(2) Where the land held by a person consists of two or more kinds of le 
in sub-section (1) an economic holding shall be determined on the basis appli 
cefling area under sub-section (2) of section 5. 

1. Power of Government to vary ceiling area and economic holding: Ni 
ing anything contained in sections 5 and 6, tt shall be lawful for the State ( 
if it is satisfled that it is expedient so to do in the public interest, to vary, by 
in the Official Gazette, the acreage of the ceiling area or economic holding, : 
of determination of such ceiling area or economic holding, under sub-sec 
section 5, regard being had to— 

(a) the sttuation of the land, 

(b) its productive capacity, 

(c) the fact that the land is located in a backward area, and 

(d) any other factors which may be prescribed.” 

It is contended that s. 7 does not fix any criteria for the guida 
State Government and that the power which is given to the State G 
to vary the ceiling area and economic holding is unguided and unfe 
that it is possible to exercise it at the sweet will and discretion of 
Government even in favour of a single individual or in favour of polit 
ers and the like. It is urged that no broad principle or policy is enu 
the Legislature in this behalf and it would be open to the State Gov 
exercise this power arbitrarily and even in a discriminatory manne 
such entrustment of power to the State Government amounta to exc 
gation of legislative power and s. 7, therefore, must be held to be voic 


The principles by which the Courts are guided in the determinat. 
question are now well settled. In The State of Bihar v. Maharajac 
Kameshwar Singh of Darbhanga’?, Mahajan J. (as he then was) ot 
954) -— 

“ ..The Legislature applied its mind to the question of the method and 
payment of compensation. It settled its policy and the broad principles. It ga 
Government the power to determine matters of detail after having settled vita 
policy. It cannot be said that the Legislature did not apply its mind to t 
matter of legislation and did not lay down a policy. The proportion in whict 
ton was payable in cash or in bonds or whether the whole of it was to be y 
is a matter which only the State Government could fix and similarly, the 
instalments and the period of redeemability of the bonds were also matters of ı 
the executive could more appositely determine in exercise of its rule-making 
cannot be said in this case that any essential legislative power has been dele 
executive or that the Legislature did not discharge the trust which the Cons 
reposed in it. If the rule-making Authority abuses Hts power or makes any 
make the payment {Ilusory the expropriated proprietor will not be without a 

Tf the Legislature settles. the policy and’ the broad principles. of 
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there is no bar against leaving the matters of detail to be fixed by the executive 
and such delegation will not amount to excessive delegation of legislative 
power such as to vitiate the enactment. In the case before us the preamble 
to the Act says what the policy of the impugned Act is, viz., further to amend the 
1948 Act which, as we have already observed, sets out specific objectives to be 
achieved. Sections 5 and 6 prescribe the ceiling area and the economic holding 
which are fixed by the Legislature itself having regard to the normal condi- 
tions then prevailing within the State. The Legislature knew what were the 
different types of land, their situation and productive capacity and having 
regard to all the relevant factors determined the ceiling area as algo the econo- 
mic holding. There were, however, bound to be differences between district 
and district and one part of the State and another, and having, therefore, enun- 
ciated the broad principles and policy which were embodied in as. 5 and 6 of 
the Act, the Legislature enacted s. 7 empowering the State Government to vary 
the ceiling area and the economic holding if it was satisfied that it was ex- 
pedient so to do in the public interest, regard being had to the various criteria 
therein specified. The State Government was to be guided in arriving at its 
satisfaction in regard to the expediency thereof by (a) the situation of the 
land, (b) its productive capacity, (c) the fact that the land is located in a 
backward area, and (d) any other factors which may be prescribed. In so far 
as the situation of the land and its productive capacity were variable factors, 
more so if the land was located in a backward area, the State Government was 
enjoined to have regard to these factors as determining the variations one 
way or the other from the normal standard adopted by the Legislature in ss. 5 
and 6 of the Act. ‘‘Any other factors which may be prescribed’’ would be 
factors ejusdem generis to the factors mentioned earlier in the section and 
could not be any and every factor which crossed the mind of the executive. 
The very terms of the section preclude any single individual being treated 
in this manner because it talks of the variation in the ceiling area and the 
economic holding being considered by the State Government to be expedient 
in the public interest and the satisfaction of any individual interest could 
hardly be said to be a matter of public interest. No doubt individuals would 
be benefited by the variations contemplated in s. 7 but for that purpose the 
State Government has got to be satisfied that it is expedient in the public inte- 
reat to do so and no variation in regard to ceiling area of the economic hold- 
ing of a single individual can ever be said to have been contemplated within 
the terms of s. 7. It appears, however, that this argument found favour with 
the Bombay High Court in its decision in Parasram Damodhar v. State of 
Bombay'® where the Court observed that the power to issue a notification may 
be exercised in favour of a single individual under the authority reserved 
under s. 7 and may lay the State Government open to a charge of favouritism. 
With great respect to the learned Judges of that High Court, we are of the 
view that no such thing is ever contemplated in the terms of s. 7 of the Act. 
There is also no warrant for the suggestion that the State Government might 
vary the ceiling area and the econamic holding, say for instance, for benefit- 
ing the political sufferers within the State. If the situation of the land and 
ita productive capacity as also the fact that the land is located in a backward 
area are the criteria to be determined before the State Government is satis- 
fled that it is expedient to vary the ceiling area and the economic holding in 
the public interest and ‘‘any other factors which may be prescribed’’ are to 
be read ejusdem generis with the above as already observed, no question of 
benefiting political sufferers can ever enter into the picture. That would be 
an extraneous consideration. It does not come within the criteria specified in 
a. 7 of the Act on a true construction thereof. Such considerations, therefore, 
do not militate against the validity of the provisions contained in that section. 
Ix our opinion, the- broad principles and policy have. been laid down bythe 
Eagan the criteria have been fixed according to which the State Govern- 
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ment has to be satisfied that it is expedient to vary the ceiling area and econo- 
mic holding already preseribed by the Legislature and the mere matter of 
working out the details having regard to those criteria which are specifically 
mentioned therein which has been delegated to the State Government does not 
amount to any excessive delegation of legislative power. 

It is also to be ramembered that this power of variation of the ceiling area 
and the economic holding is vested in the State Government and is left to ita 
subjective satisfaction having regard to the criteria therein specified. As was 
observed by Kania C.J. in Dr. N. B. Khare v. The State of Delhii4 :— 

“...this whole argument is based on the assumption that the Provincial Government 
when making the order will not perform its duty and may abuse the provisions of the 
section. In my opinion, it is not proper to start with such an assumption and decide the 
legality of an Act on that basis. Abuse of the power given by a law sometimes occurs; 
but the validity of the law cannot be contested because of such, an apprehension.” 

These observations of Kania C.J. were quoted with approval by Patanjali 
Bastri C.J. in The State of West Bengal vy. Anwar Alt Sarkari where it was 
preted (p. 801) :— 

..Whether a law conferring PETEA powers on an administrative authority is 
aee e a a Ge 
rity will act in an arbitrary manner in exercising the discretion committed to it” 
The above observations of Kania C.J. were then quoted and the judgment pro- 
ceeded :— 

“On the contrary, it is to be presumed that a public authority will act honestly and 
reasonably in the exercise of its statutory powers,.. 

We may lastly refer to the observations of this Court in Pannalal Binjraj 
v. Union of Indiat® :— 

“It may also be remembered that this power is vested not In minor officials but in 
top-ranking authorttles like the Commissioner of Income-tax and the Central Board of 
Revenue who act on the information supplied to them by the Income-tax Officers con- 
cerned. This power is discretionary and not necessarily discriminatory and abuse of 
power cannot be easily assumed where the discretion is vested in such high officials. 
(Vide Matajog Dobey v. H. S. Bhari17). There is moreover a presumption that public 
officials will. discharge their duties honestly and in accordance with the rules of law. 
(Vide People of the State of New York v. John E. Van De Carr, etc.,18). It has also been 
observed by this Court in A. Thangal Kunju Musaliar v. M. Venkitachalam Pottit9® with 
reference to the possibility of discrimination between azsessees in the matter of the 
reference of their cases to the Income-tex Investigation Commission that ‘it is to be pre- 
sumed, unless the contrary were shown, that the administration of a particular law 
would be done “not with an evil eye and unequal hand” and the selection made by the 
Government of the cases of persons to be referred for investigation by the Commission 
would not be discriminatory.’ 

This presumption, however, annot the ea aud tas ad elie be aie es 
the extent of always holding that there must be some undisclosed and unknown reason 
for subjecting certain individuals or corporations to hostile and discriminatory treat- 
ment (vide Gulf, Colarado, etc. v. W. H. Ellis20). There may be cases where improper 
execution of power will result in injustice to the parties. As has been observed, however, 
the possibility of such discriminatory treatment cannot necessarily invelidate the legis- 
lation and where there is an abuse of such power, the parties aggrieved are not without 
ample remedies under the law (vide Dinabandhu Sahu v. Jadumony Mangeraj21). What 
will be struck down in such cases will not be the provision which invests the authorities 
with such power but the abuse of the power itself.” 

It, therefore, follows that s. 7 of the Act cannot be impugned on the ground 
of excessive delegation of legislative power. 

14 950] 8.C.R. 518, 526. 18 hose 199 U.S. 552; 50 Law. ed, 305. 


15 [1952] 8.0.R. 284, 301. 19 [1955] 28.0.R. 1196 
16 [1957] 8.O.R. 233, 257, 258, 20 165 U.B. 150; 41 Law. ed. 606. 


17 [1955] 2 8.0.8. 925, 982, - G 21 [l 1 8.0.R, 140, 146. 
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All the various sontonton urged by the petitioners, therefore, fail and the 
result is that the petitions filed by the petitioners before us must be dismissed 
with costa. The State of Bombay which is the only respondent in all these 
petitions will however get only one set of costs therein. 

Petitions dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Tarkunde. 


WwW. W. JOSHI v. STATH OF BOMBAY.* 

Staies Reorganisation Act (XXXVII of 1956), Secs. 87, 88, 116—Constitution of India, 
Art, 311(2)—Meaning of word “lability” in Part VIL of Act—Whether “Uability” in- 
cludes obligation to reinstate government servant wrongly dismissed—“Actionable 
wrong”, meaning of expression in s. 8&—Dismissal in contravention of art. 311(2) of 
Constitution whether actionable wrong within s. 88—Applicability of s 88(b). 


The word ‘liability’ used in Part VI of the States Reorganisation Act, 1956, inclu- 
des not only a financial obligation but also obligations of every other kind, including 
one of reinstating a government servant wrongly dismissed. 

The meaning of the term “actionable wrong” in s. 88 of the States Reorganisation 
Act, 1956, is an illegal or unauthorised act infringing a legal right of another afford- 
ing him a ground for action in law. Therefore, where the petitioners, who were citi- 
zens of India, challenged the orders of their dismissal on the ground of infringement 
of art. 311(2) of the Constitution of India, the wrong complained of would be an 
actionable wrong within the meaning of a 88 of the Act. 

The State of Tripura v. The Province of Fast Bengal’, referred to. 

To call in aid cl. (b) of s. 88 of the States Reorganisation Act, 1956, it must be 
shown that the cause of action arose in its entirety within the territories which as 
from November 1, 1956, formed part of the territories of one of the successor States. 
Therefore, where the petitioners’ claim is that their services had been wrongfully 
terminated in contravention of art. 311(2) of the Constitution of India, for the pur- 
poses of s. 88(b) of the Act they must establish that the entire cause of action, namely, 
the order for termination of their services and the consequence of that order Le. 
the fact that they were removed from their services, had arisen within the aforesaid 
territories. 


Tue facts appear in the judgment. 


HM. R. Bobde, B. B. Ranade and G. J. Ghate, for the petitioners. 
G. R. Mudholkar, Assistant Special Government Pleader, for the State. 


a 


TamsBE J. An important question of law arises out of a preliminary object- 
ion raised on behalf of the State of Bombay. The preliminary objection 
raised relates to the maintainability of the petition against the present State 
of Bombay. This decision will govern the preliminary objection raised in three 
cases, viz. Miscellaneous Petition No. 528/56, Miscellaneous Petition No. 470/56 
and Special Civil Application No. 73 of 1957. The consideration of this ques- 
tion turns on the interpretation of as. 87, 88 and 116 of the States Reorganisa- 
tion Act, 1956, Act XXXVII of 1956, hereinafter called the Act. 

The case in general that falls for our consideration is that the petitioners 
before us were in the service of the former State of Madhya Pradesh. Their 
services were terminated by the orders of the Government of the then State of 
Madhya Pradesh prior to the date the Act came into force. Two of the peti- 

* Decided, November 19, 1958. Miscellansous Application‘No. 78 of 1857), 

Petition No. 523 of 1956 (with Miscellansous 1 [1951] 8.0.R. 1, 
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tioners were serving on the date of termination of their services in t 
ried which nqw form part of the State of Bombay. Two of the petit 
challenged the orders of their dismissal by petitions under arts. 22 
of the Constitution before the then High Court of Judicature at } 
the ground of contravention of art. 311(2) of the Constitution. Thee 
were filed against the State of Madhya Pradesh. Their cases hav 
transfer before this Court on a certificate issued by the Chief Just 
High Court of Judicature at Nagpur under s. 59(2) of the Act. On 
cations of these petitioners the State of Bombay is joined as a part 
petitions. The remaining petitioner has directly come to this Cour 
States Reorganisation Act came into force. All of them claim that 
tion is maintainable against the State of Bombay and that the State ı 
is liable to reinstate them or give them such relief as is available to t 
law, on the orders of dismissal being quashed by this Court. The : 
whether they are entitled to the relief asked for by them against t 
State of Bombay. 

There were also other cases pending before this Court arising out 
set of facts. In one of those cases, viz. Dr. Surjuprasad v. Staté o 
preliminary objection was raised on behalf of the State of Madhya Pı 
no writ could be issued by this Court against the State of Madhya : 
respect of the order of dismissal made by the former State of Madhy 
prior to the date the Act came into force. This question was referret 
Bench of this Court and awaiting the decision of the Full Bench 1 
cases and other cases were kept pending. The Full Bench took the 
this Court could not issue a writ against the present State of Madhy 
or any of its officers and it, therefore, directed that the name of th 
Madhya Pradesh and its officers (the Accountant General of Madhy 
in that case) should be struck off the record. The Full Bench furth 
that the petition should continue against the State of Bombay and 

j of in accordance with law. 

In the course of the judgment of the Full Bench the learned Chi 
who delivered the judgment of the Court, observed (p. 1472): 

“.,.If the complaint of the petitioner is that he has been dismissed by 

Madhya Pradesh and that the State of Madhya Pradesh should reinstate Ł 
js easier than for him to file a petition in the High Court of Madhya Pra 
get a writ from that High Court. If, on the other hand, the relief he seeks 
Bombay Government should reinstate him, the Bombay Government being t 
of the Madbya Pradesh Government, then the petition is well founded ar 
maintained in this Court and this Court can give him relief if he is entt 
relief.” 
It is the petitioners’ case in all the three petitions that they are 
claim relief against the State of Bombay. Às already stated, the f 
objection of the present State of Bombay is that the petitioners ca 
any relief against it and, therefore, the petitions are not maintainab 
- For the purposes of deciding this objection it will have to be assum 
orders for termination of services made in Miscellaneous Petition } 
Miscellancous Petition No. 470/56 and Special Civil Application No. 
were bad in law on account of the contravention of art. 811(2) of: 
tution of India. 

The principal argument in these three petitions was advanced be 
Shri M. R. Bobde, learned counsel for the petitioner in Miscellaneo 
No. 528/56. We, therefore, propose to deal with his argument first. | 
contends that the illegal and wrongful action of the then State of M: 
desh in dismissing the petitioner from service was an actionable wr 
the meaning of s. 88 of the Act. The liability, to redress the wron 
by the then State of Madhya Pradesh has under the provisions of cL. 
section become the liability of the present State of Rombay. In the: 


1 (1958) 60 Bom, L.R, 1468, r.» 
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Shri Bobde contends that the dismissal of the petitioner being illegal the peti- 
tioner, in Miscellaneous Petition No. 523/56, in the eye of law still holds his 
post at Arvi within the meaning of s. 116 (1) of the Act.and, therefore, it must 
be taken that from the date the Act came into force the petitioner is a servant 
appointed by the present State of Bombay from November 1, 1956, and in this 
view of the matter also the petition is maintainable against the present State 
of Bombay. 

Shri G. B. Mudholkar, learned counsel for the State of Bombay, on the other 
hand, contends that neither s. 88 nor s. 116 of the Act is attracted to the facts 
of these cases. Admittedly, the petitioners were not, in fact, holding any post 
on the date the Act came into force. Section 116 of the Act has, therefore, no 
application. He further contends that the liability contemplated by s. 88 of 
the Act is a liability to pay damages. The claim made by the petitioners is not 
to recover damages but is for getting the impugned order quashed and rein- 
statement in the service. Such a claim does not fall within the scope and ambit 
of s. 88. According to him, the provisions that are attracted to the facta of 
these cases are those of s. 87 of the Act and under those provisions the reliefs 
claimed by the petitioners are not available to them against the State of Bombay. 

It is a matter of common knowledge that Parliament in its wisdom consider- 
ed it necessary to reorganise the existing States in India, and to provide for it 
and other matters connected therewith the States Reorganisation Act was pass- 
ed by Parliament. As a result of reorganisation, the boundaries of various 
States changed. Some of the States merged into other States in their entirety, 
while some of the States got split and certain parts thereof merged into one 
State and other parts into another State. These events were bound to give 
rise, and did give rise, to various complex problems including the apportion- 
ment of assets and liabilities and distribution of service personnel of a former 
State between its successor States. We are here concerned with these questions 
relating to the former State of Madhya Pradesh. It comprised of two terri- 
tories known as (i) Central Provinces and (ii) Berar. The capital of this 
State was located at Nagpur and its High Court also was located in Nagpur 
and was known as the High Court of Judicature at Nagpur. As a result of 
the Act, eight districts of the former Madhya Pradesh merged into the present 
State of Bombay and the remaining districts merged in the new State of 
Madhya Pradesh. The said eight districts are, Buldana, Akola, Amraoti, 
Yeotmal, Wardha, Nagpur, Bhandara and Chanda. From November 1, 1956, 
the date on which the Act came into force, these eight districts came under the 
jurisdiction of this Court. The High Court at Nagpur ceased to function at 
Nagpur and was removed to Jabalpur. Looking to the aim, scope and 
the object of the Act, in our opinion, the intention of Parliament clearly 
appears to be to provide for a solution of all problems arising out of the states 
reorganisation. Effect can only be given to this intention of Parliament by | 
liberally construing its provisions so far as the language used would permit. 

It cannot be doubted, and it Jas not been disputed before us, that on esta- 
blishing their cases on merits the petitioners would have been entitled to the 
reliefs claimed against the then State of Madhya Pradesh if these cases had 
been disposed of by the Nagpur High Court prior to the date the Act came 
into force. Their cases, however, were not decided by that date. It is to be 
seen whether this liability of the State of Madhya Pradesh has been passed 
on to the present State of Bombay under any of the provisions of the Act. 

Part VII of the Act, relates to apportionment of assets and liabilities; ss. 87 
and 88 fall under this part. The word ‘liability’ in its widest import means 
an obligation or duty to do something or to refrain from doing something. We 
see no reason why any restricted meaning should be given to the word ‘Liabi- 
lity’ used in this Act. In our opinion, Parliament intended to include in the 
word ‘liability’ not only a financial obligation but also obligations of every 
other kind, including one of reinstating a government servant wrongly dis- 
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` Turning to the provisions of 8. 87, they deal with the apportionment of rights 


„and liabilities accrued or which may_ accrue under a contract between 


the éxisting States Le. the States that existed prior to the reorganisation and 
any other person. It is the contention of Shri Mudholkar that it is this section 
that is attracted to the facts and circumstances of these petitions. According 
to him, the petitioners by their petitions seek to enforce their rights under 
their contract of service with the former State of Madhya Pradesh. The 
grievance of the petitioners, in substance, is that the tenure of their service 
has been illegally cut short. It is well settled that the tenure of service of a 
government servant does not form part of his contract of service. The office 
was formerly held by him during the pleasure of His Majesty and now under 
art. 810(2) of the Constitution it is held during the pleasure of the President 
or the Governor, as the case may be. “It is undoubtedly true that under the 
Constitution there are certain limitations imposed on the exercise of this- 
pleasure by the President or the Governor in terminating the services of a 
government servant. Those limitations are enshrined im certain articles of the 
Constitution, including art. 311 thereof. 

The common law doctrine that a servant of a Crown holds office during the 
pleasure of the Crown and the limitations subject to which it has been accept- 
ed in India has been stated by the learned Chief Justice of India, who delivered 
the judgment of the Court in P. L. Dhingra v. Union of India?. At page 40 
he observes : 

“Under the English Common Law all servants of the Crown held office during the 
pleasure of the Crown, and were liable to be dismissed at any time and without any 
Teason being assigned for such dismissal. No action lay against the Crown in respect 


of such dismisesl, even though it were contrary to the expres term of the contract of- °" 


employment, ‘for the theory was that the Crown could not fetter tts future executive 
action.by entering into a contract in matters which concerned the welfare of the State.” 
The limitations subject to which this doctrine is accepted in India in the words 
of the learned Chief Justice are (p. 41): 

“,..The opening words of Art. 310(1), namely, ‘Except as expressly provided by this 
Constitution’, reproduce the opening words of a. 240(1).of the 1985 Act, substituting 
the word ‘Constitution’ for the word ‘Act’, The exceptions contemplated by the opening 
words of art. 310(1) quite clearly refer, inter alla, to Arts. 124, 148, 218 and 324 which 
respectively provide expresaly that the Supreme Court Judges, the Auditor-General, 


./ the High Court Judges and the Chief Electlon Commissioner shall not be removed from 


` his office except by an order of the President passed after an address by each House 


of Parliament, supported by the requisite majority therein specified, has been presented 
to him in the same session for such removal on the ground of proved misbehaviour or 
incapacity. There are clearly exceptions to the rule embodied in Art. 810(1) that public 
servants hold their office during the pleasure of the President or the Governor, as the 


_cage may be. Subject to these exceptions, our Constitution, by Art. 310(1), has adopted 


the English Common Law rule that public servants hold office during the pleasure of 
the President or Governor, as the case may be and has, by Art. 311, imposed two qualifi- 
cations on the exercise of such pleasure. Though the two qualifications are set out In 
a separate Article, they quite clearly restrict the operation of the rule embodied in 
art, 310(1). In other words, the provisions of art. 311 operate as a proviso to art. 310(1).” 
This being the position in law, it is not possible for us to accept the contention 
of Shri Mudholkar that the tenure of office of a government servant is a 


-matter of contract. Apart from this, the claim made by the petitioners is not 


one- arising out of an alleged breach of any term of the contract between them 
and the State Government. On the other hand, the claim is founded on the 
alleged contravention of the provisions of art. 311 of the Constitution. This 
being the nature of the claim of the petitioners, it is not possible for us to hold 
that the cases of the petitioners are governed by s. 87 of the Act. 
Section 88 of the Act reads as follows: 
“Where, immediately before the appointed day, an existing State is subject to any 


3 [1988] ALR, 8,0, 36, 


“©, - > 
BN ae 


1958] W. W. JOSHI v. STATH OF B'BAY (a.0.3.} Lambe J. we 833. 


Uaility in rospoct of an actionable wrong other than breach of contract, that Habit 
shall— * 
(a) if there be only one successor State, be a liability of that State; ` 

(b) if there be two or more successor States andthe cause of action arose wholly 
within the territories which as from that Gay ero the territorteg of ap of them, be:a 
ability of that succesor State; and ` 

(e) in’ any other case, ba. intially a Habilis af tie peinetpal siccat State. but 
subject to such financial adjustment as may be agreed upon between all the successor 
States concerned, or in default of such agreement, as the Central Government may by 
order direct.” 

It is the contention of Shri Bobde that the provisions of cl. (b) of this 
section are attracted. To call in aid these provisions it is necessary for the 
petitioners to first establish that their eldim relates to the ‘liability in respect 
cf an actionable wrong’ of the former State of Madhya Pradesh. We have 
already held that the word ‘liability’ used in this Act has to be understood in 
its widest import and would include a liability to reinstate a government servant 
wrongly dismissed. We have also said that in the event the petitioners are able 


to establish their cases on merit, and for purposes of this decision we will have. 


to assume that they would be able to establish their cases on merit, then the 
former State of Madhya Pradesh would have been liable either to reinstate 
them or to hold a freah inquiry against them, as the case may be. 

It has next to be seen whether that liability of the former State of Madhya 
Pradesh is in respect of ‘‘an actionable wrong other than breach of ‘contract’’. 
Now, the term ‘‘actionable wrong’’ has not been defined in the Act; there is, 
therefore, no reason to give it a restricted meaning. We find useful guidance 
to construe this term in the majority view of their Lordships ofthe Supreme 
‘Court in The State of Tripura v. The Province of Hast Boengal® wherein their 
Lordships have construed an identical term ‘‘liability in respect of an action- 
able wrong other than breach of contract’’ appearing in art. 10 of the Indian 
Independence (Rights, Property and Liabilities) Order, 1947. The problems 
with which the said Order dealt with are similar to the problems dealt with in 
the Act. It is a matter of history that in the year 1947 India was partitioned 
into two dominions, India and Pakistan. An Act to make provision for the 
setting up in India of two independent Dominions of India and Pakistan, was 
passed by Parliament (India Independence Act, 1947). Under the provisions 
of this Act from the appointed day, i.e. August 15, 1947, the former province 
of Bengal ceased to exist and its territories were divided into two new pro- 
vinces to be known respectively as Hast Bengal and West Bengal. Hast 
Bengal formed part of the Dominion of Pakistan whereas West Bengal formed 


part of the Dominion of India. Section 9 of the Indian Independence Act , ' 


empowered the Governor-General to make such provision by order as appears 
to him to be necessary and expedient for bringing the provisions of this Act 
into effective operation in respect of various matters mentioned therein. In 
exercise of the power conferred on him by s. 9, the Governor-General of India 
made an Order known as ‘‘The Indian Independence (Rights, Property and 
Liabilities) Order, 1947.”’ Article 10 of this Order inter alia deals with 
apportionment of the liabilities of the former Province of Bengal in respect 
of an actionable wrong other than breach of contract between its two new 
successor provinces of East and West Bengal. 

We now turn to the facts in the Supreme Court case in The State of Tripura, 
v. The Province of East Bengal. They in brief are: 

“The Income-tax Officer, Dacca, acting under the Bengal Agricultural Income-tax, 
Act, 1944, sent by registered post a notice to the Manager of an Estate belonging to the 
Tripura State but situated in Bengal, calling upon the latter to furnish a return of the 
agricultural income derived from the Estate during the previous year. The notice was 
` received by the Manager in the Tripura State. The State, by its then Ruler, instituted 
a suit in June 1948, against the Province of Bengal and the Incame-tax Officer, in the 
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Court of the Subordinate Judge of Dacca for a declaration that the said Act in so far 
as it purported to impose a liability to pay agricultural income~tax on the plaintiff was 
ultra vires and void, and for a perpetual injunction to restràin the defendants from 
taking any stepe to assess the plaintiff. The suit was subsequently transferred to the 
Court of the Subordinate Judge of Alipore. The partition of India under the Indian 
Independence Act took place on the 15th August, 1947, and the Province of East Bengal 
in which the Estate was situated, was substituted as a defendant in the place of the 
Province of Bengal on an application made by it, and in its written statement it con- 
tended that the Court of Alipore which was situated in West Bengal had no jurisdiction 
to proceed with the suit. The High Court of Calcutta, reversing the order of the Sub- 
ordinate Judge of Alipore held that the provisions of the Indian Independence (Legal 
Proceedings) Order, 1947, and the Indian Independence (Rights, Property and Ldabili- 
ties) Order, 1947, did not apply to the case...” 

The State of Tripura, therefore, took an appeal against the decision of the High 
Court to the Supreme Court and one of the contentions raised on behalf of the 
State was that its suit was maintainable against the Province of Hast Bengal 
under art. 10 of the aforesaid Order of 1947. The High Court had not accept- 
- ed this contention as in its view the phrase ‘‘liability in respect of an actionable 
wrong’’ was synonymous with ‘‘liability for damages for a completed tortious 
act’’. The majority of the Judges of the Supreme Court constituting the 
-Bench that decided this case did not accept this view of the High Court. At 
page 11 of the report Patanjali Sastri J., who delivered the judgment on behalf 
of Kania C.J. and Chandrasekhara Aiyar J. and himself, observed: 

“...The learned Judges have placed much too narrow a construction on the phrase 
‘Habiltty in respect of an actionable wrong’. They have assumed that the phrase con- 
notes only a lability for damages for a completed tortious act... The intention being 
thus to provide for the initial distribution of rights, property and Habilities es between 
the two Dominions and their Provinces, a wide and liberal construction, as far as the 
language used would admit, should be placed upon the terms of the Order, so as to 
leave no gap or lacuna in relation to the matters sought to be provided for. There is 
no reason, accordingly, why the words ‘liability In respect of an actionable wrong’ should 
be understood in the restricted sense of liability for damages for completed tortious 
acta, We consider that the words are apt to cover the liability to be restrained by 
injunction from completing what on the plaintif/s case was an ilegal or unauthorised 
act already commenced.” i 
Expressing himself on the same question Mukherjea J. observed : 

“| ..The High Court took the view that the expression ‘actionable wrong other than 
a breach contract’ is synonymous with ‘tort’. It has held that the act complained of 
cannot be a tortious act and even if it is so, no action would lie upon it, it being an 
established proposition of law that the State is not answerable for any tortious acts of 
its officers done in the course of official duties imposed by a Statute. It seems to me 
that the learned Judges have atteched a narrow and somewhat restricted meaning to 
the words of the article mentioned above and ‘that the plain language of the provision 
read in the light of the context would demand and justify a wider and more liberal 
interpretation. In my opinion, there can be an actionable wrong which does not arise 
out of a breach of contract and at the same time does not answer to the description of 
a ‘tort as it ls understood in English law; and tf the plaintiffs allegations are correct, it 
is an actionable wrong precisely of that type which we have in the present case. 

The word ‘wrong’ in ordinary legal language means and signifies ‘privation of right’. 
- An act is wrongful if it infringes the legal right of another, and actionable means no- 
thing else than that tt affords grounds for action in law.” (pp. 44—45). 

The meaning of the term ‘‘actionable wrong’’ deducible from this decision 
in our opinion is an ilegal or unauthorised act infringing a legal right of 
another affording him a ground for action in law. It cannot be doubted that a 
citizen of India is entitled to protections and guarantees enshrined in the Con- 


stitution, and if these guarantees are infringed, it amounts to illegal and un- - 


authorised act mfringing the right of a citizen. He is on that ground 
entitled to protection at the hands of this Court under art. 226 of the 


t 
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Constitution. Here the petitioners, who are citizens of India, are Ginticrging 
the orders of their dismissal on the ground of infringement of art. 311(2) of the 
Constitution. For reasons stated above the wrong complained of by the peti- 
tioners in all the cases is, in our opinion, an actionable wrong within the mean- 
ing of s. 88 of the Act. As already stated, the liability to redress this wrong 
was initially the liability of the former State of Madhya Pradesh. 

It is next to be seen whether it has now been transferred to the present State 
of Bombay under cl. (b) of this section. The successor States of the former 
State of Madhya Pradesh are more than one and they are the new State of 
Madhya Pradesh and the State of Bombay. Out of these two successor States 
ander s. 2(m)(4) of the Act the new or the present State of Madhya Pradesh 
is ‘‘the principal successor State’’ of the former State of Madhya Pradesh. 
To call in aid this clause it must be shown that the cause of action arose in its 
entirety within the territories which as from that day November 1, 1956, form- 
éd part of the territories of one of the successor States, i.e. the present State. 
of Bombay. The meaning of the term ‘cause of action’ as is generally under- 
stood is ‘‘every fact which, if traversed, it would be necessary for the plaintiff 
to prove in order to support his right to the judgment of the Conrt’’. The 
petitioners’ claim is that their services have been wrongfully terminated. Un- 
doubtedly, therefore, the fact that the order for termination of service was 
made would form part of a cause of action, and it would arise at the place the 
order is made. It is the contention of all the petitioners that once they estab- 
lish that orders for the termination of their services have been made it was 
sufficient to entitle them to claim relief at the hands of this Court. All these 
orders were made in Nagpur, which at the material time was the seat of the 
Government of the former State of Madhya Pradesh. The cause of action 
therefore, in ita entirety arose at Nagpur which now forms the territory of 
the present State of Bombay. Clause (b) of s. 88 is thus fully attracted to 
the facts of all the three cases. It is not possible for us to concede that to 
sustain a challenge to the termination of services under art. 226 of the Con- 
stitution it is sufficient for the Government servant only to establish that an 
order for termination of his service has been made. That fact by itself alone 
cannot afford to him a ground to claim relief at the hands of this Court. He 
must further prove that the consequences of that order fell on him ie. as a 
consequence of that order he, in fact, was removed from service. In our opi- 
nion, therefore, for a claim of this kind the cause of action would arise at a 
place where the order of termination of service was made and also at a place 
where its consequences fell on the servant. If this cause of action has in its 
entirety arisen within the former territories of the State of Madhya Pradesh 
which now form part of the State of Bombay, then the liability referred to 
in s. 88 of the Act of the former State of Madhya Pradesh would fall on the 
present State of Bombay under cl. (b) thereof. 

In the light of these principles it will have to be sean to what cases cl. (b) 
of s. 88 is attracted. It is not in dispute that in all the three cases the orders 
of dismissal were made at Nagpur and were issued from that place. Nagpur 
is.now a part of the territories of the present State of Bombay. 

In Miscellaneous Petition No. 523 of 1956, the consequences of the ordér fell 
at Arvi and the petitioner in that case was relieved of his post at Arvi on 
November 21, 1955. Arvi is in the Wardha district and Wardha district is 
now one of the districts of the present State of Bombay. This petition, there- 
fore, is maintainable against the State of Bombay. 

In Miscellaneous Petition No. 470 of 1956, the consequences of the order 
for termination of the service of the petitioner fell at Drug. Drug does not 
form part of the present State of Bombay. This petition is, therefore, not 
maintainable against the State of Bombay. ` 

It is necessary to notice one additional argument of Shri’ Ghate, learned 
counsel for this petitioner. He contends that the consequences of the order of 
dismigsal of his client may have fallen at Drug, a Place | outside the territories 
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of the present State of Bombay and a part of the cause of acti 
accrued outside the territories of the present State of Bombay, } 
not preclude his client from claiming reliefs against the present 
bay. This case has come before this Court on a certificate of the 
of the former High Court of Judicature at Nagpur under s. 59( 
This shows that the Chief Justice at Nagpur had come to the c 
the cause of action which entitled the petitioner to claim relief ı 
the territories of the present State of Bombay. This order is t 
State of Bombay, and it is not open now to the State of Bomb: 
the provisions of cl. (b) of s. 88 are not attracted. It is not por 
accept this contention of Shri Ghate. The certificate issued unc 
not an order made on the judicial side of the Nagpur High Cı 
it was made behind the back of the present State of Bombay, : 
the present State of Bombay was born. Such an order cannot ° 
of estopping the present State of Bombay from raising a con 
this Court, nor can it, in any event, come in the way of this Cou 
ing the contention raised. 

In Special Civil Application No. 73 of 1957, the consequence 
fell in Nagpur. As already stated, Nagpur forms part of the te: 
State of Bombay. This application would, share rors: be mainte 
the State of Bombay. 

It is next to be seen how far the provisions of s. 116 of the 
petitioners. To attract the provisions of this section it has fin 
lished by the petitioners that they were holding or discharging 
any post immediately before the appointed day. The appoint: 
ready stated, was November 1, 1956. From the facts stated ab 
that the petitioners’ services stood terminated some time befort 
1956. It cannot, therefore, be said that the petitioners were, ir 
or discharging the duties of any post or office immediately before 
day. It is, however, contended on behalf of the petitioners that 
might not be holding or discharging the duties of any post imme 
November 1, 1956, but their dismissal being wrongful in the ey 
continue to ‘be in service and continue to hold the post which 
held. Such an order of dismissal must, therefore, be completel: 
is not possible for us to accept this contention. It would be not 

that each of the orders made was in contravention of 
of art. 811(2) of the Constitution it was not made by an autho! 
jurisdiction to make an order. The order made, therefore, can: 
as non ast or just a piece of paper. It cannot be said that the o1 
ee reason of its origin bad. A distinction has to be drawn bet) 

of dismissal made by an authority which was not competent to 1 
and an erroneous order of dismissal made by a competent aut 
former may be non est and can be completely ignored but such 
the case with the latter. 

Further, even assuming for a moment that this contention of 1 
is well-founded, it is of no further assistance to the petitioner in 
Petition No. 470 of 1956 because he could only be deemed to be ] 
at Drug which does not form part of the State of Bombay. 
cannot be deemed to have been appointed to that post by the C 
the State of Bombay as from November 1, 1956. Consequently he 
any ee against the State of Bombay even under the provision 

e Act 

In the result, therefore, in our judgment, Miscellaneous Petiti 
1956 and Special Civil Application No. 73 of 1957 are mainta: 
the State of Bombay; while Miscellaneous Petition No. 470 of 195 
tainable against the State of Bombay. This petition is, therefc 
We make no orders as to costa. The former two petitions will 1 


for hearing on merits. Orde 
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Before Mr. Justice Shah and Mr. Justice V. S. Desai. 


STATE v. PUNDLIK BHIKAJI AHIRE.* 

Prevention of Corruption Act (II of 1947), Sec. 4(1}—Indian Penal Code (Act XLV of 
1860), Secs. 161, 165—“Gratification”, meaning of expression—Person accused of offence 
under s. 161 proved to have taken gratification other than legal remuneration—Sta- 
tutory presumption to be raised by Court under s. 4(1) of Prevention of Corruption 
Act—Burden of proof—Accused whether bound to prove that gratification not accept- 
ed as a motive or reward such as mentioned in s. 161—Nature of such proof. 


The expressions “gratification” as used in s. 161 and “valuable thing” as used In 
s. 165 of the Indian Penal Code, 1860, are not mutually exclusive in their connota- 
tions. Acceptance of a valuable thing by a public servant may amount to accept- 
ance of gratification within the meening of s. 161 of the Code. 

Promod Chander Shekhar v. Rez,’ agreed with. 

Section 4(1) of the Prevention of Corruption Act, 1947, not only dispenses with 
the proof by the prosecution of one of the essential ingredients of the offence under 
a. 161 of the Indian Penal Code, 1860, namely, that gratification was accepted or 
agreed to be accepted or attempted to be obtained as motive or reward for perform- 
ing an official act, but the section imposes upon the person accused, when it is proved 
that he has accepted or obtained or agreed to accept or attempted to obtain gratifi- 
cation other than legal remuneration, the burden of proving that it was not as a 
motive or reward that the gratification was obtained. The Court is required to raise 
the statutory presumption subject to the limits prescribed by s. 4(3) of the Pre- 
vention of Corruption Act when it is proved that the public servant tried for an 
offence under s. 161 of the Indian Penal Code has received gratification. 

The presumption Js not one which is required to be rebutted by evidence estab- 
lishing the defence of the accused beyond reasonable doubt. If the person accused 
shows a reasonable preponderance of probability enough to support a verdict in a 
civil action, that the gratification was not as a motive or reward for doing or for- 
bearing to do an official act, the burden may be deemed to be discharged. 

State v. Pandurang Laxman Parab? The State v. Vishnu Narayan Kulkarni’ and 
Dinkar Shanker Valhamare v. The State, distinguished. 

The State of Madras v. A. Vaidyanatha Iyer,’ referred to. 


Tre facts appear in the judgment. 


C. C. Vatdya, Assistant Government Pleader, for the State. 
K. 8. Daundkar, for the respondents (accused). 


SHan J. Pundlik Bhikaji Ahire, whom we will hereafter refer to as 
accused No. 1, and Fajitrao Damu Mahale, whom we will hereafter refer to 
as accused No. 2, were tried by the Special Judge, Ahmednagar, in Corruption 
Case No. 1 of 1958, for offences respectively under ss. 161 and 165A of the 
Indian Penal Code. The learned Special Judge acquitted the two accused, 
and against the order of acquittal this appeal has been preferred by the State 
of Bombay. 

The material facta which give rise to the prosecution may be briefly stated. 
Chapter proceedings were started by the police against one Mohanlal Doshi in 
the Court of the Executive Magistrate at Sangamner. The proceedings 
were then transferred to the Court of the Special Executive Magistrate at 
Ahmednagar. Accused No. 1 was the Presiding Officer of the Court of 


*Decided, December 4, 1958. Criminal 8 (1966) Criminal Appeal No 1299 of 1066, 
apprend No. 925 of 1988, against the order of ae, Gaj and Gokhale Is: 
by V. 


Sogo, A Ahmednagar = es X were Caine OA A 1034 of 1958 
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of 1958. decided by Gokhale and Miabhoy JJ., on 
1 (1960) All. 383. November 18, 1958 (Onrep.). 
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the Special Executive Magistrate at Ahmednagar. Accused No. 2 is the 
son-in-law of aceused No. 1 and was employed in the police force as a con- 
stable, and was posted at Rahata in the district of Ahmednagar. Before 
September 25, 1957, three witnesses on behalf of the State had been 
examined in the case against Mohanlal Doshi and the case stood adjourn- 
ed till that date. On September 25 Mohanlal Doshi sent a telegram addressed 
to the Magistrate requesting that an adjournment be granted because his pre- 
sence was required in another Court in another proceeding in which he 
was concerned. The prosecutor applied for the issue of a warrant for arrest 
of Mohanlal Doshi in view of the latter’s absence from Court on the date 
fixed. Accused No. 1 granted that application. On September 26, 1957, 
Mohanlal Doshi appeared before accused No. 1 and requested him to discharge 
the warrant. Accused No. 1 complied with his request, and on the under- 
taking given by Mohanlal to appear before the Court on October 16, 1957, it 
was directed that the warrant be cancelled. The case then stood ad- 
journed to October 16, 1957. On September 80, 1957, there was a fair 
at the village Korhale, and accused No. 2 was posted as a constable 
on duty at the fair. Accused No. 2 met Mohanlal at the fair and told 
him that he had a message from accused No. 1 about the Chapter pro- 
ceedings. Accused No. 2 informed Mohanlal that accused No. 1 had asked him 
to inform Mohanlal that if the latter desired to be ‘‘acquitted’’ in the Chapter 
proceedings, he—Mohanlal—should pay Rs. 400 to accused No. 1. Mohanlal 
told accused No. 2 that the demand was excessive and offered to pay Rs. 100. 
Accused No. 2 told Mohanlal that Re. 100 were inadequate, and that he was 
under orders of transfer and that Mohanlal may accompany him to the house 
of accused No. 1 and settle the figure directly with accused No. 1. Accused 
No. 2 had received orders of transfer on September 30, 1957, from Rahata to 
Ahmednagar. He left charge of his duties at Rahata on October 6, 1957, and 
proceeded to Ahmednagar by the evening motor bus on October 18, 1957, and 
joined duty at Ahmednagar on the next day. On October 18, 1957, accused 
No. 2 before he left Rahata had met Mohanlal and informed him that he was 
leaving for Ahmednagar in the evening and had asked Mohanlal to accompany 
him. In the evening of October 18, Mohanlal and accused No. 2 proceeded 
from Rahata and reached Ahmednagar at about 8 p.m. Mohanlal arranged 
to put up for the night at the Arya Nivas Hotel, and accused No. 2 left 
to ascertain whether accused No. 1 was at home. He returned after some time 
and informed Mohanlal that accused No. 1 had agreed to see Mohanlal. Ac- . 
cused No. 2 and Mohanlal then proceeded to the house of accused No. 1 at 
about 9 p.m. There was then a meeting between accused No. 1 and Mohanlal, 
Accused No. 1 told Mohanlal that he had sent word with accused No. 2 de- 
manding Re. 400 and should Mohanlal pay him Rs. 400 an order of discharge in 
the Chapter proceeding will be passed. Mohanlal protested that the amount 
was very large and he was unable to pay the same. Accused No. 1 then ex- 
plained to him that Mohanlal was not likely to succeed in the case, and that 
even if he went in appeal, he may have to spend a large amount. After some 
discussion it was agreed that Mohanlal should pay to accused No. 1 Rs. 200 
in consideration of the latter agreeing to discharge Mohanlal in the Chapter 
proceedings. It was agreed that the amount was to be paid on October 16, 1957. 

At 11 am. on October 16, 1957, Mohanlal attended the Court of accused 
No. 1. Accused No. 2 met him and took him aside and asked him whether he 
had brought the money agreed to be paid. Mohanlal stated that he had brought 
some gold, but as it was a wednesday and the local bazar was closed, it could not 
be sold and promised to secure the amount on the next day. Accused No. 2 
then went into the chamber of accused No. 1 and he came out after some time 
and told Mohanlal that he may arrange for payment of the amount on the 
next day. The case was then adjourned to November 4, 1957, as some of the 
witnesses were not present. 

After leaving’ the Court room Mohanlal thought of approaching the 
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Anti-Corruption Police at Ahmednagar, -and he met one Patki, Sub-Inspec- 
tor of Police, Anti-Corruption Branch, Ahmednagar, and narrated to him 
what had transpired. Patki recorded the complaint of Mohanlal and sent 
up a report to-the Deputy Superintendent of Police, Anti-Corruption, Poona, 
requesting the latter to arrange for a trap. Patki asked Mohanlal to meet 
him on the next day. On October 17, 1957, the Deputy Superintendent of 
Police Mr. Kakeri arrived at Ahmednagar. He was accompanied by Divekar, 
Inspector of Police, and his police constables. Mohanlal met Patki at 
about 3 p.m. and he was taken to Kakeri some time later. The statement of 
Mohanlal was verified by Kakeri and Patki was requested by Kakeri to secure 


‘panohas for the trap. In the presence of the panchàas Mohanlal repeated his 


story. Mohanlal was then searched and it was found that there was no 
money on his person. Thereafter currency notes of the value of Re. 200 
were handed over to Mohanlal. These currency notes were smeared with 
anthracene powder and were handed over to Mohanlal for being delivered to ac- 
cused No. 1 if a demand for bribe was made by the latter. The signal to be 
given if the bribe was accepted by accused No. 1 was.also settled. A pancha- 
nama about the delivery of the currency notes was prepared. ‘Thereafter 
Mohanlal, three panchas, Kakeri and Divekar proceeded towards the house of 
accused No. 1 at about 8-45 p.m. Kakeri stood somewhere near the entrance to 
the street in which was the house of accused No. 1, while Divekar stood at 
some distance. Mohanlal proceeded to the house of accused No. 1, and found 
both the accused in the front apartment of the house. Accused No. 1 asked 
Mohanlal if he had brought the money and Mohanlal replied in the affirmative. 
Mohanlal then took out the currency notes and handed over the same 
to accused No. 1. Accused No. 1 counted the currency notes and put 
the same in the outer pocket of his bush coat. At that time accused No. 2 was 
standing in the room. Mohanlal said that accused No. 1 should ‘‘remember hia 
work’’ and discharge him in the Chapter case. Accused No. 1 replied that 
Mohanlal need not worry about that. Mohanlal then proceeded to the gallery 
and lighted a cigarette which was the signal originally arranged between him 
and the police officers to signify that the bribe was given and accepted. Mo- 
hanlal then returned to the room, and immediately the raiding party consisting 
of Kakeri, Divekar and the panchas entered the house of accused No. 1. Kakeri 
‘disclosed his identity and asked accused No. 1 to show his hands. They were 
examined under the ultra violet light and found to be ameared with anthracene 
powder. Kakeri asked accused No. 1 whether he had received any bribe from 
Mohanlal. Accused No. 1 gave no reply and pointed out with his fingers to the 
pocket of his bush coat. The pocket of his bush coat was also found smeared with 
anthracene powder. On being asked, accused No. 1 produced the currency notes. 
On examination the currency notes were found to be the same which were hand- 
ed over to Mohanlal for being given as bribe to accused No. 1. Accused No. 1 
waa then searched and no other amount was found on his person. The person 
of accused No. 2 was algo searched and no incrimimating articles were found. 
A search of the person of Mohanlal was also taken and beside a cigarette and 
a match-box nothing else was found on his person. A panchanama in respect 
of all the three searches was made. Thereafter Kakeri recorded the state- 
ments of several persons and after enquiries submitted the papers to the DIG, 
Anti-Corruption. A complaint was then lodged on November 9, 1957, against 
the two accused. The requisite sanction for prosecuting the two accused was 
obtained in March 1958, and the two accused were arrested and a charge-shest 
was submitted against accused No. 1 for the offence under s. 161 of the Indian 
Penal Code and against accused No. 2 for the offence under s. 165.4 of the Indian 
Penal Code. The accused were tried before the Special Judge at Ahmednagar. 

Before the Special Judge, the prosecution examined, beside Mohanlal and 
the panohas, Kakeri, Patki and the other police officera and the Prosecuting 
Jamadar attached to the Court of accused No. 1. Mohanlal substantially de- 
posed to the story which we have set out as the. prosecution case and his evi- 
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dence tallied with the story related by him in his complain 
by Patki. His story was corroborated by the testimony of the px 
and the panochas. 


Accused No. 1 in his statement denied that he "had ‘dem 
illegal gratification from Mohanlal. Accused No. 2 also denied 
presence any illegal gratification was given by Mohanlal and con 
he had not carried out any negotiations for procuring illegal gratifi 
Mohanlal: .Accused No. 1 admitted that he had received Re. 200 È 
lal, but he explained that six or seven months ago accused. No. 2 he 
Rs. 200 from him promising to return the same within 2 or 4 days, 
after accused No. 2 was transferred from Rahata to Ahmednagar a 
ber 4, 1957, he returned by rail to Ahmednagar to join duty anı 
when asked about the amount which was borrowed, accused No. 2 t 
he (accused No. 2) had given the amount to a resident of Rahata 
will get the amount within 2 or 4 days, and the person to whom 
was given was Mohanial, and that accused No. 2 told him that 
brought the money the same may be accepted. Thereafter, accord 
sed No. 1, on October 17, 1957, at about 8-30 p.m. when he was 
accused No. 2 in his house, a stranger entered. Accused N 
that he asked the stranger who he was and why he had come, and 
stated that he had borrowed Rs. 200 from accused No. 2 and he | 
return the same, that in the meanwhile accused No. 2 told the stra 
the amount was taken from accused No. 1 the same be returned 
accused No. 1 and that accordingly the stranger gave the amoun 
No. 1. He stated that he counted the currency notes of Re. 200 «a 
the same and put them in the pocket of his bush coat and thereafter 
went out on the pretext that he wanted to spit but he did not kr 
did there and immediately the police and the penchas arrived a 
rency notes of Rs. 200 were when demanded handed over to the 


Accused No. 2 also related a similar story. He stated that when h 
at Rahata, Mohanlal had through his cousin Uttam Bhikaji reque 
a loan of Rs. 200 and that even though he was originally unwillin, 
& loan on the request of Uttam Bhikaji the amount was advance 
stated that he gave the amount to Mohanlal at Rahata on the latt 
to return the same within two or three days; that he had borrowe 
from accused No. 1 promising to return the same within 2 or 4 
Mohanlal avoided repayment, he, accused No. 2, reprimanded M 
that thereafter there was ‘‘some tension’’ between him an 
that thereafter he was transferred to the Cantonment Police 
before he gave up charge at Rahata he again demanded reps 
Mohanlal. He further stated that because Mohanlal promised 1 
debt at Ahmednagar, he gave Mohanlal the address of accused No. 
no permanent residence at Ahmednagar, and told him that if he 
sent the money may be handed over to accused No. 1 because he, a 
had borrowed the same from the former. He further stated t 
to Ahmednagar by the night train on October 18, 1957, and joi 
October 14, and thereafter Mohanlal came on the night of October | 
handed over the money to accused No. 1 at his direction because 
which was advanced to Mohanlal, was borrowed from accused Ni 
ment to Mohanlal. 


The Special Judge was of the view that the story of the 
that a loan was advanced by accused No. 2 to Mohanlal and that : 
of that loan the currency notes of Rs. 200 were given by Mohanl 
No. 1 in the house of the latter on October 17, 1957, could not be : 
the view of the Special Judge that story was ‘unnatural’, but 
that it was not correct to say that because the defence failed to 
defence case about a loan advanced by accused No. 2 to Mohanle 
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ment thereof that the prosecution case was established. He observed: 


“Such an approach to the question has always been objected to on the ground that 
it is for the prosecution to prove its case in a criminal trial and tt is only while consi- 
dering whether ‘the prosecution has proved its case that incidentally and where neces- 
gary the criminal Court would have to consider the case made for the defence. If, 
therefore, the prosecution has not established its case beyond reasonable doubt by the 
evidence led, it would not be permissible to record a conviction merely because the de- 
fence theory appears to the Court to be unreasonable or does not appear to have been 


The Special Judge then proceeded to consider the prosecution evidence 
and observing that on several important particulars the story of Mohanlal was 
not corroborated and further observing that Mohanlal was not a person ‘‘who 
could be said to be of an unimpeachable character whose evidence could be 
readily accepted,” the learned Judge acquitted that accused. Against that 
order this appeal has been preferred. 

There is no dispute that accused No. 1 in the presence of accused No. 2 re- 
ceived Ra. 200 from Mohanlal. The story that accused No. 1 had given a sum 
of Re. 200 to accused No. 2 and that accused No. 2 advanced that sum of 
money to Mohanlal is not supported by any reliable evidence, and, in our 
judgment, appears to be entirely improbable. There is no evidence on the 
record to show that before accused No. 2 was posted at Rahata he knew Mohan- 
lal. It is the case of accused No. 2 that he was introduced to Mohanlal who was 
a stranger to him by his cousin Uttam Bhikaji. Why accused No. 2 should 
be willing to advance Rs. 200 to Mohanlal has not been attempted to be explain- 
ed in the evidence or before us. There is not even a scrap of documentary evi- 
dence which supports the case of the defence that a loan was advanced by 
accused No. 2 to Mohanlal. Evidently accused No. 2 is not a money-lender, and 
even if he was willing to advance a loan of a sum of money which was not 
negligible, he would at least have taken some writing from Mohanlal acknowl- 
edging receipt of the money and agreeing to repay the same. Accused No. 2 
admits that he could not himself advance the loan. There was no ade- 
quate reason why he should borrow Rs. 200 from his father-in-law without 
disclosing the reason why he wanted the amount and advance the same to 
Mohanlal. There is, again, no reason suggested by accused No. 1 as to why 
on a mere request made by accused No. 2 he was prepared to part with Rs. 200 
without even ascertaining the purpose for which the amount was required. 
The case sought to be nads by the defence that accused No. 1 gave Rs. 200 to 
accused No. 2, and the latter advanced it to Mohanlal whose case was pending 
before accused No. 1, is not supported by any reliable evidence, and strikes 
us as extremely improbable. Even the date on which the amount was advanced 
by accused No. 2 to Mohanlal is not disclosed. Again, if accused No. 2 had 
made an advance of a loan to Mohanlal, there was no reason why he should 
have asked accused No. 1 to receive the amount from Mohanlal Accused No. 1 
must have realised, when Mohanlal entered his house, that the latter was a 
litigant who was concerned in a case before him; and if his story about a loan 
were true, he would as a prudent man not have accepted the money from 
Mohanlal, but would have asked accused No. 2 to settle his dealing elsewhere. 
The cousin of accused No. 2 Uttam has not been examined in the Court below, 
and beyond the bare statement of the two accused there is no evidence 
to show that in fact Rs. 200 were advanced by accused No. 1 to accused 
No. 2 and that accused No. 2 had advanced that amount to Mohanlal and 
in repayment of the loan Mohanlal paid Rs. 200 to accused No. 1 on 
October 17, 1957. On the evidence, we have no doubt that the learned trial 
Judge was right in holding that the story of the defence that the amount of 
Re. 200 paid by Mohanlal to accused No. 1 was in repayment of the loan al- 
leged to have been given to Mohanlal cannot be accepted. 

The question which then falls to be determined is whether this payment of 
Re. 200 by Mohanlal was illegal gratification given as reward or motive for 
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rendering service to Mohanlal, i.e. for discharging Mohanlal in the Chapter 
proceedings pending before accused No. 1, or whether it was for some innocuous 
purpose. As we have already observed, Mohanlal had on October 16, 1957, re- 
lated before Patki a detailed story as to the various meetings and the conver- 
sation which he had with accused No. 2, and also a report about the conversa- 
tion which he had with aceused No. 1 on September 30, 1957. This story of 
Mohanlal is partially corroborated by independent evidence. We have the 
evidence of the Prosecuting Jamadar Sayyar Mir Akbar who stated that on 
October 16, 1957, accused No. 2 attended the Court of accused No. 1. He 
has also deposed to the circumstances in which the case against Mohanlal was 
adjourned on September 25, 1957. Again, the record of the Magistrate cor- 
roborates the testimony of Mohanlal about the various proceedings in the 
Chapter case. The record of the Police Department supports the story of 
Mohanlal that on the night of September 80, 1957, accused No. 2 was posted 
on duty at the Korhale fair, that accused No. 2 had been transferred from 
Korbale and that accused No. 2 joined duty at Ahmednagar on October 14, 
1957. It is difficult to believe that if the movements of accused No. 2 were not 
known to Mohanlal and accused No. 2 had not met Mohanlal from time to 
time, Mohanlal could give in his complaint the details which he has given. 

It is true that the antecedents of Mohanlal are not impressive. He has ad- 
mitted that complaints were filed against him at the Shrirampur Police station 
wherein it was alleged that he had received stolen property and that complaints 
were also filed against him at Rahata Police station that he had committed 
offences under the Prevention of Gambling Act. It also appears that he had 
been convicted for consuming liquor without a permit; and Chapter proceed- 
ings were pending against him wherein it was alleged that he was habitually 
drinking and gambling and holding out threats to the police. It is, therefore, 
necessary to scrutinise the evidence of Mohanlal with some care. But after 
considering the evidence of Mohanlal, corroborated as it is by the circumstances 
which we have set out earlier, we see no reason to discard his testimony as the 
learned Judge in the Court below appears to have done. A- person who lends 
himself to be a tool in the hands of the police in a trap may evidently be re- 
garded as a partisan witness and his evidence requires corroboration. But if 
from the record it appears that the payment of the amount by Mohanlal could 
not on any other reasonable hypothesis be in satiafaction of some liability of 
Mohanlal to accused No. 1, in our judgment, an inference inevitably arises that 
the amount was paid to accused No. 1 as bribe. 

But the decision, in our judgment, need not rest merely on the evidence of 
Mohanlal. Section 4 of the Prevention of Corruption Act, 1947, justifies in 
the circumstances of the case the raising of a presumption which comes to the 
aid of the prosecution. By sub-s. (1) of s. 4 of the Prevention of Corruption 
Act it is provided: 

“Where in any trial of an offence punishable under s., 161 or s. 165 of the Indian 
Penal Code tt is proved that an accused person has accepted or obtained or has agreed 
to accept or attempted to obtain, for himself or for any other person, any gratification 
(other than legal remuneration) or any valuable thing from any person, it shall be 
presumed unless the contrary is proved that he accepted or obtained, or agreed to 
accept or obtain, that gratification or that valuable thing, ag the case may be, as e 
motive or reward such as is mentioned in the said s. 161 or as the case may be, with- 
out consideration or for a consideration which he knows to be inadequate.” 

On the plain words of the section, in trials for offences under s. 161 of the 
Indian Penal Code, from the acceptance or obtaining or from agreeing to ac- 
cept or attempting to obtain any gratification which is other than legal re- 
muneration or any valuable thing, a presumption arises that the person who 
received the gratification or agreed to receive or attempted to obtain the same 
or a valuable thing did it as a motive or reward such as is mentioned in s. 161 
of the Indian Penal Code. The ambit of the predumption was recently explained 
by their Lordships of the Supreme Court in The State of Madras v. A. Vaidya- 


a 
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natha Iyer’. In delivering the judgment of the Court, Mr. Justico Kapur 
obeerved (p. 589) : 

E swhieve Atta peeved AE E E Han E tiie ls 
Cee pe A It introduces an exception to the 
general rule as to the burden of proof in crimimal cases and shifts the onus on to the 
accused, It may here be mentioned that the Legislature has chosen to use the words 
‘shall presume’ and not ‘may presume’, the former a presumption of law and latter of 
fect. Both these phrases have been defined in the Indian Evidence Act, no. doubt for 
the purpose of that Act, but a 4 of the Prevention of Corruption Act is in pari materia 
with the Evidence Act because it deals with a branch of law of evidence, eg, pre- 
sumptions, and therefore should have the same meaning... It is a presumption of law 
and therefore it is obligatory on the Court to raise this presumption in every case 
brought under s. 4 of the Prevention of Corruption Act because unlike the case of pre- 
sumptions of fact, presumptions of law constitute a branch of jurisprudence.” 

On the findings recorded by us, therefore, a presumption under s. 4(1) of 
the Prevention of Corruption Act arises that the amount received by ac- 
cused No. 1 was received as a reward or motive for rendering service to the 
complainant Mohanlal But Mr. Daundkar, who appears on behalf of the 
accused, cantends that the amount received by the accused could not be said 
to be ‘‘gratification’’ other than legal remuneration, and unless the prosecution 
establishes by evidence that the payment was made and accepted as gratification 
other than legal remuneration, the presumption does not arise. We are unable 
to accept the contention of Mr. Daundkar. Accused No. 1 does not even claim 
that he has rendered any service to Mohanlal for ‘which he was entitled to receive 
legal remuneration from the latter. Accused No. 1 was a public servant em- 
ployed as an Executive Magistrate at the relevant time and normally the only 
legal remuneration which he could earn was his salary from the State for per- 
forming his official duties. It has not been suggested that the amount of Rs. 200 

by accused No. 1 was remuneration for the performance of any 
other duty and to which accused No. 1 was lawfully entitled. 


Mr. Daundkar, however, contends that even if the payment received is not 
legal remuneration it is still not ‘‘gratification’’. The expression ‘‘gratifica- 
tion” ig not defined in the Prevention of Corruption Act, and s. 161 of the 
Indian Penal Code states in the third paragraph that the word ‘‘gratification’’ 
is not restricted to pecuniary gratification, or to gratificationa, estimable in 
money. That, strictly speaking, is not a definition of the expression ‘‘gratifl- 
cation”. In its dictionary meaning, the expression ‘‘gratification’’, is in- 
clusive of all satisfaction of desire or appetite, and we agree with the view of 
the Allahabad High Court in Promod Chander Shekhar v. Rex”, that the ex- 
preasion is used in s. 161, Indian Penal Code, in the sense of anything which 
gives satisfaction to the recipient. Prima faois, therefore, voluntary acceptance 
of an amount of money or a valuable thing by a public servant will amount to 

acceptance of gratification. ` 

Mr. Daundkar on behalf of the accused placed strong reliance upori a judg- 
ment of this Court in State v. Pandurang Larman Parab?, in support of his 
contention that by merely proving that accused No. 1 accepted Rs. 200 given 
to him by Mohanlal it is not established that he accepted gratification within 
the meaning of s. 4(1) of the Prevention of Corruption Act. In that case, the 
complainant had given Rs. 8 to a public servant in pursuance of some arrange- 
ment, and the prosecution contended that a presumption under s. 4(1) of the 
Prevention of Corruption Act that the amount was received by the public ser- 
vant as gratification aroge upon proof of the fact of payment. Mr. Justice Datar 
in delivering the judgment of the Court observed (p. 818): 

“ for the raising of the presumption under s. 4, it ia, in our judgment, necessary 
for the prosecution to prove that not merely a payment of money or in kind was made 
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over to the accused, but it must be further proved by the prosecution tt 
payment amounted to gratification other than legal remuneration. A n 
without more would not, in our view, amount tó gratification other than 
neration, and if it does not amount to gratification other than legal remur 
is no scope for raising the presumption under a. 4 of the Prevention of Ca 
Mr. Justice Datar also observed (p. 814): 

“.,.We are disposed to think that acceptance of gratification other tha 
neration gives rise to a presumption that that gratification was accepted at 
motive, while the obtaining of a valuable thing gives rise to a presun 
was obtained without consideration or for a consideration which the œ 
knows to be inadequate. Section 4 refers to two offences—one under s. 161 
under s. 165 of the Indian Penal Code. The words ‘any gratification’ in the 
be read when we are cansidering the offence under s. 161 of the India 
and the words ‘any valuable thing’ occurring in the section must be rea 
to the offence under a. 165 of the Indian Penal Code.” 

If these observations were necessary for the decision in that cas 
have respectfully followed them. But, in our view, the le&rned Jt 
ease have observed that they ‘‘were satisfied on the evidence that 
tion failed to prove, that amount of Re. 8 which was got produc 
accused was any gratification other than legal remuneration’’, . 
view the observations do not appear to be strictly necessary. J] 
the expressions ‘‘gratification’’ as used in s. 161 and ‘‘valuable thi 
in s. 165 of the Indian Penal Code are not mutually exclusive in tl 
tions. Acceptance of a valuable thing by a public servant may a 
ceptance of gratification within the meaning of s. 161. By s. 161 
agreeing to accept or attempting to obtain gratification other tt 
muneration as a motive or reward for doing or forbearing to do a 
is penalised; by s. 165 mere acceptance by a public servant of a vi 
without consideration or for consideration which he knows to b 
from a person concerned in a proceeding or business transacted | 
servant is penalised—the question of motive or reward being not r 
s. 4 of the Prevention of Corruption Act in a trial of a public se 
offence under s. 161, when it is proved that the public servant has 
agreed to accept any gratification or any valuable thing the 
quired to raise a presumption, that he has accepted or agreed to ac 
as a motive or reward for doing or forbearing to do an official act. 
the essential ingredients of the offence under s. 161 of the Indiar 
to be established by the prosecution that gratification was accept 
to be accepted or attempted to be obtained as a motive or reward 
ing an official act. By enacting s. 4(1) of the Prevention of Co 
the Legislature has not only dispensed with the proof of that ingr 
prosecution, but has imposed upon the person accused, when it is 
he has accepted or obtained or agreed to accept or attempted to 
fication other than legal remuneration, the burden of proving thi 
as a motive or reward that the gratification was obtained. The 
quired to raise the statutory presumption subject to the limite } 
cL (3) of s. 4 when it is proved that the public servant tried for an 
s. 161 of the Indian Penal Code has received gratification. If i 
that the expression ‘‘gratification’’ is used in its primary meanir 
see what, beside voluntary acceptance by a public servant of a valr 
thing which satisfies his desire or appetite, the prosecution is requ 
before the presumption under s. 4 may arise. 

Reliance was also sought to be placed by Mr. Daundkar upon 
Vishnu Narayan Kulkarni*. In that case, Mr. Justice Gajendrag: 
vering the judgment of the Court observed: 

“Before asking the Court to draw the statutory presumption under s 


4 (1956) Criminal Appeal No. 1299 of JJ., on September 4, 1956 (U 
1985, decided by Géjendragadkar and Gokhale 
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secutlon must prove thet money has been paid to a public servant in the first instance. 
A public servant is nevertheless a private individual and money may be paid to him 
not in his capacity as a public servant but in his capacity as a private individual. It 
would be unreasonable to assume that whenever money is paid to a person holding a 
public office it is paid to him as a public servant. In our opinion, the first essential fact 
which must be proved by the prosecutidn is that money has been paid to a public 
servant. It would also be necessary for the prosecution to show that the money which 
ia paid is other than legal remuneration. In other words, the bere fact of the passing 
of the money from one hand to another would not raise the presumption Hf the receiving 
hand is the hand of a public servant without prima facie evidence to show that the 
money which has pessed is other than legal remuneration; and in proving this pert of 
the case the prosecution ‘would inevitably in every case have to rely to some extent on 
evidence other than the payment of the money Itself.” 
In that case, the Court was of the view that the evidence of the witnesses for 
the prosecution was unreliable and the bare fact established before the Court 
which could not be challenged was the passing of money from a private indi- 
vidual to a public servant, the former being prosecuted for the offence under 
s. 165A of the Indian Penal Code. It was in the context of those facts that the 
observations relied upon were made. With réspect, we agree with the 
view that ‘‘mere passing of money’’ from one person to another without 
more may not establish giving of gratification to a public servant. We may 
observe that the Legislature has in framing s. 4(1) cast the net very wide. A 
charge for accepting or agreeing or attempting to obtain a bribe may lightly be 
made; but the Court cannot on that account, except in cases covered by cl. (3) 
of s. 4, refuse to raise the presumption. The presumption, it is true, is not one 
which is required to be rebutted by evidence establishing the defence of the 
accused beyond reasonable doubt. If the person accused shows a reasonable 
preponderance of probability enough to support a verdict in a civil action, that 
the gratification was not as a motive or reward for doing or forbearing to do an 
official act, the burden may be deemed to be di 

Reliance was also sought to be placed upon Dinkar Shankar Valhamare v. 
The State In that case also the learned Judges were not satisfied on the 
evidence of the prosecution’ witnesses that it was proved that the accused had 
accepted any gratification. In that case even on the evidence of the main pro- 
secution witn the accused, who was charged for offences under s. 161 of 
the Indian Penal Code and s. 5(2) of the Prevention of Corruption Act, had some 
enforceable claim against the complainant. Mr. Justice Gokhale in delivering 


. the judgment of the Court referred to State v. Pandurang Lazman Parab and 


also to The State v. Vishnu Narayan Kulkarni, and observed that the com- 
plainant’s evidence was relied upon by the prosecution for showing that a ten. 
Tupee currency note was given to the accused by way of gratification, but that 
was not reliable evidence. The Court in that case appears to have taken the 
view that there was no reliable evidence other than the mere payment of money 
on which reliance could be placed. In our view, however, that case is also dis- 


ar Sapo from the present case. 
the view we take, there is the evidence of payment of Rs. 200 by Mohanlal 
to accused No. 1 on the night of October 17, 1957. That payment is, in our 
judgment, gratification; and even if the testimony of Mohanlal as to the pre- 
vious negotiations and ‘the agreement to pay the amount as consideration for 
Mohanlal in the Chapter proceedings be regarded as somewhat weak, 
in our judgment, the prosecution is entitled to rely upon the presumption under 
s. 4(1) of the Prevention of Corruption Act to re-enforce that evidence. Ac- 
cused No. 1 has not led any evidence to rebut that statutory presumption, and 
he must, therefore, be regarded as guilty of the offence under s. 161 of the 
‘Indian Penal Code. 
Turning to the case of accused No. 2, it is true that he has not received the 


5 (1958) Ortminal Appeal No. 1084 of 1958, November 18, 1958 (Unrep.). 
decided by Gokhale and Miabhoy JJ., on 


846 THA BOMBAY LAW BEPORTHR. . [VOL LXI 


monies; but his participation in the previous negotiations is amply established 
by the testimony of Mohanlal which is corroborated by the record of the police 
department as well as by the evidence of the Prosecuting Jamadar. Accused 
No. 2 was present at the time when the amount of Rs. 200 was paid by Mohanlal 
io accused No. 1. It is the case of accused No. 2 that he had asked Mohanlal to 
go to his father-in-law’s house and to pay the amount of Re. 200. ‘It is true 
that it was the case of accused No.-2 that that payment was intended to be in 
repayment of the loan advanced by him to Mohanlal. The presence of accused 
No. 2 when payment was made and his full knowledge about the circumstances 
- in which the amount was received by accused No. 1 and the relation subsisting 
_ between accused No. 1 and accused No. 2 are sufficient evidence, in our judgment, 
to justify the conclusion that accused No. 2 was privy to the demand for bribe by 
accused No. 1 and the giving of bribe by Mohanlal to accused No. 1 and that 
accused No. 2 assisted in the giving of the bribe. We are, therefore, of the 
view that accused No. 2 is guilty of the offence under s. 165A of the Indian 
Penal Code. 

It is true that this is an appeal against an order of acquittal and there must 
be strong and compelling reasons which would justify this Court in interfering 
with the order of acquittal passed by the learned trial Judge. It appears, how- 
ever, to us that the learned trial Judge ignored the presumption which arises 
under 8. 4(1) of the Prevention of Corruption Act and expressed the view that 
merely because the defence story was unreliable, even if gratification was prov- 
ed to be given by Mohanlal to accused No. 1, the prosecution case must fail. 
That view expressed by the learned Special Judge cannot be sustained. As we 
have already observed, the point of dispute in this case is limited. The prose- 
cution case is that the amount of Rs. 200 was paid by Mohanlal to accused 
No. 1 as a bribe in pursuance of an arrangement previously made, whereas it 
was the case of accused No. 1 and accused No. 2 that the amount paid was in 
repayment of a loan given to Mohanlal. There was no dispute about the pay- 
ment actually made; and if the learned Special Judge did not examine the 
facts proved in the context of the statutory presumption, we are unable to 
uphold that judgment. 

We, therefore, set aside the order of acquittal passed by the learned Special 
Judge and convict accused No. 1 of the offence under s. 161 of the Indian 
Penal Code and sentence him to suffer rigorous imprisonment for nine months 
and to pay a fine of Rs. 500 and in default of payment of fine to suffer rigorous 
imprisonment for six months in addition. We also convict accused No. 2 for 


the offence under s. 165A of the Indian Penal Code and sentence him to suffer . 


rigorous imprisonment for six months. Warrants to issue for the arrest of the 
two accused. oe 


Order of acquittal set aside. 


bey 
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Before Mr. Justice K. T. Desai. ; 
COMMISSIONER OF INCOME-TAX, BOMBAY CITY L BOMBAY 


v. 
MESSRS. CHUGANDAS & CO.* 

Indian Income-tax Act (XI of 1922), Secs. 25(3), 26, 6, 9, 7—Securities constituting stock- 
in-trade of business of assessee firm which had paid tax on tts business under Indian 
Income-tax Act, 1918—Dissolution of assessee firm—Assessee firm claiming benefit 
under s. 25(3) in respect of interest on securities—Whather assesses firm entitled to 
such benefit. 

The words “income, profits and gains” appearing in s. 25(3) of the Indian Income- 
tax Act, 1922, refer to the income, profits and gains made in connection with a dis- 
continued business under whatever head the same may have to be shown and they 
do not refer to any particular head of income, profits and gains with its varying 
nomenclature and varying content. 

The expreasion business in s. 25(3) of the Act refers to the activity which is styled 
business. What has to be discontinued is that activity before the section can apply 
and the tax which is referred to in connection with that activity buatness refers to 
the tax charged under any of the heads under which the income, profits and gains 
made as a result of such activity may have been entered. If such income, profits 
and gains included interest on securities which constituted the stock-in-trade of 
that business, the tax paid under the head “Interest on securities” would be covered. 

The assesses firm was a dealer in securities and securities constituted the stock- 
in-trade of its business. It received certain sums as interest on securities during the 
accounting year 1946 and the accounting period January 1, 1947, to June 30, 1947. The 
assessee firm was dissolved on June 30, 1947, and as it had paid tax in connection 
with its business under the Indian Income-tax Act, 1918, it became entitled to the 
benefit of the provisions of s. 25(3) of the Indian Income-tax Act, 1922 On the 
question whether the asseasee firm was entitled to the benefit of s. 25(3) of the Act 
in respect of the interest on securities:— 

Held, that the assesses firm was entitled to the benefit of a. 25(3) of the Act in 
respect of the interest on securities. 

Gopi Mohan and Sons v. Commr. of Inc. Taz, UP. & CP.) dissented from. 
Ambalal Himatlal v. Commr. of Inc.-Tazx’, discussed. 

Commr., of Inc. Tax, Madras v. K. Shrintvasan & K. Gopalan’ Commr. of Income 
Tax, Bombay v. Polson, Indian Iron & Steel Co., Ltd. v. Commr. of Inc. Tax, Bengal’ 
and Commr. of Inc. Tax v. Ahmuty & Co. Ltd.', referred to. ` 


Messrs. CHOGANDAS AND Co. (assessee) was a registered firm dealing in secu- 
rities and securities constituted the stock-in-trade of its business. The assesses 
received a sum of Ra. 4,138,992 as interest on securities during the accounting 
year 1946, the assessment year being 1947-48 and a sum of Ra. 1,01,229 during 
the accounting period January 1, 1947, to June 30, 1947, the assessment year 
being 1948-49, also as interest on securities. The firm was dissolved on June 
80, 1947. The assessee claimed benefit of the provisions of s. 25(3) of the 
Indian Income-tax Act, 1922, and disputes arose between the assesgee and the 
Income-tax Department as to whether any exemption could be claimed in 
respect of interest on securities. The Department contended that interest on 
the securities which were the stock-in-trade of the assesses had to be assessed 
under s. 8 of the Act and could not form part of the business income which was 
asseasable under s. 10, and, therefore, it could not, for any other purpose in- 
eluding that of exemption under s. 25(3), be regarded as income, profits or 
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gains of the assesses B aene The Tribunal by a majority deci: 
in favour- of the asseasee. The following question of law was refe 
High Court :— 

Ainete ar o als: Sd ee greene wie Gaus Peel 
held by the assessee formed part of the asseasee’s business Income for th 
claiming relief under s. 25(3) of the indian Income-tax Act?” 

The reference was heard by Tendolkar and S. T. Desai JJ. whe 
the decision of the Supreme Court in United Commercial Bank 
Commissioner of Income-taz, West Bengal, reframed the question a 

_- “Whether the assessee is entitled to the benefit of s. 25(3) m respect a 
on securities?” 

There was a difference of opinion between Tendolkar J. and 8. 
as regards the answer to be given to the above question. The fc 
their Lordships judgments delivered on September 23, 1957 :— 


TENDOLKABR J. .The question referred to this Court upon this ref 
“Whether on the facts and circumstances of the case interest receive 
ttes held by the assessee formed part of the asseasee’s business income for 
of claiming relief under section 25(3) of the Indian Income-tax Act?” 
The facts necessary for the purpose of determining this questi 
The assessee held securities as his stock-in-trade and he received 
these securities in the assessment years 1947-48 and 1948-49 in 1 
Rs. 4,18,992 and Rs. 1,01,229 respectively. It was held by the 
authorities that the assessee was entitled to the benefit of the p: 
s. 25(3), and if, therefore, interest on securities was within the x 
benefit, this interest would not be taxable. If, on the other hand, 
securities is outside the scope of the benefit conferred by s. 25(3), 
would have to be taxed. The matter was dealt with by the Tribuni 
bers of which took different views—one taking the view that inter 
rities was taxable under s. 10 and another that it was taxable unde 
matter was, therefore, referred to the President, who took the vie 
rest from securities was taxable under s. 10 and not under s. 8. 1 
of Members of the Tribunal, having held that interest on sae 
under s. 10, also held that it was exempt from taxation under 8. 
out of theae orders of the Tribunal that the present reference arises. 
Since the decision of the Tribunal, their Lordships of the Sup 
in United Commercial Bank Lid. v. Commr. of Inc.-tax’, decided 
1957, have held that income from interest on securities which are 
stock-in-trade of a business is taxable under s. 8 and not under s. 
fore, the question as framed does not now bring out the real cor 
tween the parties. The real dispute is whether, even if interest | 
is taxable under s. 8, such income is entitled to the benefit conferred 
We would, therefore, reframe the question as follows :— 
“Whether the asseesee is entitled to the benefit of section 25(3) in 1 
interest on securities?” 
Now, turning next to a. 25(3), it is in the following terms :— 
“Where any business, profession or vocation on which tax was at any 
under the provisions of the Indian Income-tax Act, 1918 (VO of 1918), is 
then, unless there has been a succession by virtue of which the provi 
section (4) have been rendered applicable, no tax shall be payable in 1 
income, profits and gains of the period between the end of the previous 
date of such discontinuance, and the assessee may further clatm that the 
fits and gains of the previous yeer shall be deemed to have been the incon 
gains of the said period. Where any such claim is made, an assessment | 
on the basis of the income, profits and gains of the sald period, and if an . 
has already been paid in respect of the income, profits and gains of the 
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tion shall be jointly and severally liable to assessment in respect of tin neome, 
profits and gains of the firm or association. Here again, obviously, the liability 
is in respect of the income of the firm or association which was liable to tax 
under whatever head the tax came to be charged. But in the case of both 
these sections, this result is brought about not by the mere words ‘‘income, 
profits and gains’, but by the context in which they are used; and it does 
not follow therefrom that wherever the words ‘‘income, profits and gains” of 
a business, profession or vocation are referred to, they necessarily mean in- 
come, profits and gains under whichever head they are taxed. 

Then Mr. Palkhivala contends that the language employed in s. 25(3) does 
not import any head at all; he says that it only deals with chargeability. That, 
no doubt, is true and the condition precedent to earning the exemption under 
8. 25(3) undoubtedly is that a business, profession or vocation was charged 
under the provisions of the Income-tax Act, 1918. Now, tax is charged under 
the income-tax law on income and not on the source of income. Business, 
profession or vocation is the source of income and not income itself; but since 
it is necessary to determine for the purposes of this sub-section what is the 
source of income that was taxed, that source must be the source of income 
falling within one of the classes enumerated in s. 5 of the Indian Income-tax 
Act of 1918. Class (i) is ‘‘salaries’’ and the source, of course, is service; 
class (ii) is ‘‘Interest on securities’? and the source is securities; class (iii) is 
“Income derived from house property’’ and the source is house property; 
class (iv) is ‘‘Income derived from business’’ and the source is business; class (v) 
is ‘‘Professional earnings’’ and the source is profession, which includes a voca- 
tion by reason of s. 10, subs. (1), of the Act, which provides that the tax 
under the head ‘‘Professional earnings’’ shall be in respect of the profits of 
any profession or vocation; and class (vi) is ‘‘Income derived from other sour- 
ces’’ and the source is obviously other sources. Therefore, if one were to de- 
termine the source of income on which tax is chargeable—and that is what one 
is required to do for the purpose of ascertaining whether the condition pre- 
cedent to exemption being obtained under s. 25(3) is satisfied—then clearly 
tax is charged on business only under class (iv) and on profession or voca- 
tion under class (v) enumerated in s. 5 of the Act. This appears to me to 
lead to a very important consequence. Since the object of s. 25(3) was in- 
disputably to grant relief in respect of double taxation of the same income, 
the relief could only be in respect of the same class of income on which tax 
was charged twice, that is, income charged under the corresponding ‘‘classes’’ 
which have been renamed ‘‘heads’’ in s. 6 of the Act of 1922; and the cora 
responding heads in s. 6 of the Act of 1922 were (iv) business and (v) pro- 
fessional earnings. Therefore, when s. 25, sub-s. (3) provides that no tax shall 
be paid in respect of the income, grofits and gains of business, profession or 
vocation, it appears to me that it can only mean that no tax shall be payable 
on income falling under the two heads which I have just referred to. 

Mr. Palkhivala next urges that the exemption attaches to busineas and is 
not conferred on an assesses; and from this he seeks to argue that whatever the 
nature of the income of that business and under whichever head it is taxed, it 
attracts the exemption. Now, in a sense, it is true that s. 25(3) appears to 
confer an exemption on a business, profession or vocation; but this must be 
understood in the context of income-tax law. A business, profession or voca- 
tion ia not the unit of assessment under income-tax law. The tax is charged 
on income, profits and gains of the previous year under s. 3 of the Act of 1922; 
but the Legislature had to refer to a business, profeasion or vocation on which 
tax was charged under the 1918 Act because the object was that when such 
‘business was discontinued, whosoever was the owner of that business should get 
the benefit of the exemption under-s. 25, sub-s. (3). Moreover, when we come 
to that part of the sub-section which deals with the exemption, it is quite clear 
that the business does not attract the exemption, but it is ‘‘income, profits gnd 
gains” of any business, profession or vocation that attracts „the exemption. 
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The words are not that the business, profession or vocation shall not be charg- 
ed; but the words are that the income, profits and gains, admittedly of any 
business, profession or vocation, shall not be charged. 

Then Mr. Palkhivala urges that in point of fact there was no such head of 
income under the 1922 Act when it was enacted as ‘‘Income, profits and gains 
of a business, profession or vocation.’’ Now, the actual heads in the 1922 Act 
were R Busineæ and (v) Professional earnings. But when one turned to 
g. 10(1) of the Act, it provided that the tax under the head ‘‘Business’’ shall 
be payable in respect of the profits or gains of any business, and s. 11, sub4 
s. (1) provided that the tax under the head ‘‘Professional earnings’’.shall be 
payable in respect of the profits or gains of any profession or vocation. . There- 
fore, there was, no doubt, not one head, but there were two heads, which may, 
as a combined effect of the sections that I have referred to, be said to be, 
profits or gains of a business and profits or gains of any profession or voca 
tion. These two heads were only combined into one by the Income-tax 
(Amendment) Act of 1989, and s. 6, subs. (v) contains’ the combined head 
“Profits and gains of business, profession or vocation. The question as to 
whether there is one head or two heads appears to me to be of no significance ' 
in determining whether what is sought to be exempted under s. 25(3) is in- 
come falling under that head or heads. But then Mr. Palkhivala argues that, 
in any event, the head is ‘‘Profits and gains of business, profession or voca- 
tion” and not ‘‘Income, profits and gains of busineas, profession or vocation.”’ 
This argument appears to me to have no substance in it, because any one fami- 
liar with the history of income-tax law knows that the words ‘‘income, profits 
and gains’’ do not in any manner add to what is taxable under the head ‘‘in- 
come”. In Income-tax Commissioner vy. Shaw Wallace & Co.2 Sir George 
Lowndes, delivering the judgment of their Lordships of the Privy Council, 
pointed out (p. 212) :— ; 

“The object of the Indian Act ts to tax ‘Income’, a term which it does not define. 
It is expanded, no doubt, into ‘income profits and gains’, but the expansion is more a 
matter of words than of substance.” 
Therefore, it seams to me futile to draw a distinction between ‘‘profits and 
gains” and ‘‘income, profits and gains”. But, in any event, so far as s. 25(3) 
is concerned, there is absolutely no doubt that the words ‘‘mcome, profita and 
gains” are used in relation to business, profession or vocation as synonymous 
with profits and gains only. This appears from a proviso to sub-ss. (3) and 
(4) which is in these words :— 

“Provided that sub-sections (3) and (4) shall not apply— 

(a) to super-tax except where the income, profits and gains of the business, 
fession or vocation were assessed to super-tax for the first time either for the 


E 


beginning on the Ist day of April, 1820, or for the year beginning on the Ist day of 
April, 1921;...” ` ' 
Therefore, it is clear that the words ‘‘income, profits and gains’’ are used in 


this section as meaning nothing more or leas than the profits and gains of a busi- 
ness which are liable to super-tax. This view was taken in a decision of this 
Court, to which I was a party, in Ambalal Himatlal v. Commr. of Inc.-tax3. 
We were there dealing with s. 25, sub-s. (4), of the Indian Income-tax Act 
and held that the expression ‘‘income, profits and gains’’ in subs. (4) meant 
the profits and gains from the business, profession or vocation contemplated 
by s. 10 and nothing else. Chagla, C.J., in his judgment observes (p. 285) :— 

“...What the Legislature Intended by using the expression ‘income, profits and gaing’ 
was the profits and gains of the business or profession contemplated by section. 10 and 
not the total income of the assessee...” 
a paa judgment, in an earlier passage, the learned Chief Justice observes 

p. :— 

“...It is also clear that no relief was intended to be given by the Legislature to a 
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securities.” 

Therefore, in my opinion, the attempt to include anything in the expression 

‘income, profits and gains’ in a. 25(3) which is outside the scope of the words 
“profits and gains of business, profession or vocation’’ must fail. 


Having dealt with the main objections of Mr. Palkhivala to the construct- 
ion canvassed by Mr. Joshi, I must also point out what appears to me to be a 
matter of very great importance. Keeping in mind the fact that the Legisla- 
ture set out to grant relief in respect of what I might describe as double taxa- 
tion of the same income, in respect of not all but some only of such income, 
is it reasonable to assume that having a readymade classification of all taxable 
income under the income-tax law, the Legislature would proceed to invent a 
new classification for the purpose of such exemption? In my opinion, it 
would be reasonable to assume that the classification would be adhered to and 
the exemption conferred on any class or classes of that income. However, it 
appears to me that, strictly speaking, it would be more correct to say that the 

.“income, profits and gains’’ of a business, profession or vocation which is 
exempt under s. 25(3) is such income as understood in the Income-tax Act 
rather than say that it is income under the head ‘‘Profits and gains of busi- 
ness, profession or vocation’’. No doubt this would bring in the head of 
income but it would also bring in general exemptions such as donations to 
charity under s. 15B. 


The primary principle of construction of any statute is that the language 
used in it must be interpreted and understood in the context of that Aet and and 
when it has a meaning in that context which happens to be different from its 
normal meaning, or its commercial meaning, or its legal meaning in other con- 
texts, the meaning in the context of the Act must not be discarded unless 
there are compelling reasons for doing so; and, therefore, one would not be 
justified in discarding the meaning of the expression ‘‘income, profits and 
gains’’ of a ‘‘business, profession or vocation’’.in the context of the Income- 
tax Act and reading those words in their popular, commercial or legal sensa, 
except for compelling reasons. There are not only no compelling reasons in 
this case, but, on the contrary, there are compelling reasons for adhering to 
the meaning of that expression in the Income-tax Act. Now, in the first in- 
stance, the words used are ‘‘income, profits and gains’’ and I must confess that 
T am not aware of any popular meaning of this combined expression, nor of 
a commercial or legal meaning of that expression, outside income-tax law. It 
is an expression that is used exclusively i in income-tax law; and, therefore, to 
start with, it can have no meaning either in the popular or the commercial 
gense or any other legal meaning outside income-tax law. It is only if the 
words were treated as synonymous with profits of a business, profession or 
vocation that the word ‘‘proflts’’ may have a popular, commercial or legal 
meaning different from the meaning in the context of the income-tax Jaw. It 
must be-noted that the profits of a business, profession or vocation have both 
a narrower and a wider meaning under the income-tax law than they have in 
the popular, commercial or legal sense outside the income-tax law; and this 
may be illustrated only by a few examples although they can be multiplied 
manifold. It has a narrower meaning in income-tax law in the sense of reducing 
profits brought to tax when, for example, s. 10, sub-s. (2) (vt) (b) allows a 
development rebate to be deducted or when various kinds of depreciation al- 
lowance permissible under the Act are deducted from profits in addition ad 
ordinary depreciation which would be taken’ into account in ascertaining p 
fits in a commercial sense. In addition to ordinary depreciation, the ia a 
lows extra depreciation for double or multiple shift under r. 8, initial depre- 
ciation under s. 10(2) (vt) (b) and extra depreciation allowance for the first five 
years in respect of new buildings, machinery and plant under s. 10(2) (vt) (a). 
Neither the development rebate nor these items of depreciation will be taken 
into account in determining commercial or legal profits. Similarly, if the 
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business, profæsion or vocation has immovable property or interest on secu- 
rities, which were its stock-in-trade, they will be taxed as separate heads of 
income and not as profits of the business although the income from property 
and interest on securities would be taken into account in arriving at the pro- 
fits in a commercial sense. These are illustrations of cases where the profits 
in the income-tax gense of a business, profession or vocation are less than the 
profits in the commercial or legal sense. 

Turning next to a few illustrations where the profits under the income-tex 
law are larger than the profits in the commercial sense or the legal sense, ex- 
penses incurred by a business may be disallowed in the computation of income 
for various reasons. For example, if a bonus was paid to the employees, it 
would be allowed under s. 10(2)(z) only to the extent to which it is reasonable 
and the rest will be disallowed; whilst in the commercial sense the entire bonus 
would be allowed. Similarly, an expenditure by a business may, in the com- 
mercial sense be treated as revenue expenditure and debited against the pro-- 
fits, whilst the income-tax authorities may treat it as capital expenditure and 
not allow its debit against the profits. Similarly, bad debts, although they 
would be debited against commercial profite, may be disallowed in the account- 
ing year by the income-tax authorities if the conditions for the allowance of 
bad debts set out in the Act are not satisfied. Therefore, it is clear that there 
is a great diversity between the meaning of profits of a business, profession or 
vocation under the Income-tax Act and the popular, commercial or legal megu- 
ing of profits outaide the Income-tax Act. If Mr. Palkhivala’s argument were 
to be accepted and the word ‘‘profits’’ in s. 25(3) were to be inter- 
preted in the commercial or legal sense, it would lead to the result that 
when the profits brought to tax in the Income-tax Act exceed commercial 
profits, exemption can only be claimed with regard to that part of the taxed 
profits which are commercial profits. This, surely, could not have been in- 
tended by s. 25(3). If the profits brought to tax are leas than profits in the 
commercial the exemption would comprise a larger amount of profits 
than the amount brought to tax—a result which the Legislature could not have 
contemplated, because no Act can seek to provide for an exemption higher than 
the taxable profit. When this position was realised in the course of arguments, 
Mr. Palkhivala modified his first argument that the profits should be inter- 
preted to mean commercial or legal profits in this manner. He submitted that 
one should determine whether a particular income was profits in the commer- 
cial sense; having determined it, such income should be computed under the 
Act; and, lastly, the income so computed should be exempted from tax. There- 
fore, the process of determining what ia exempt from tax is at the first stage 
to proceed on the footing that commercial profits were involved, and at the 
second stage to proceed on the footing that profita under the Act were in- 
volved. How or why the process is to be split up in this manner I am quite 
unable to see; and there can be no warrant, in my view, for the suggestion 
that merely for the initial purpose of determining whether any income is pro- 
fits of a business, profession or vocation the commercial sense or the legal 
sense should be taken into account and for all other purposes the sense under 
‘the income-tax law. 

Then Mr. Pelkhivale drew attention to the iniquity or injustice that may 
be involved in the view that Mr. Joshi has canvassed. He says that if we adopt 
that view, what was exempt from tax at any given time may attract tax at 
another time if the Legislature chooses to alter the law. Taking one example, 
Mr. Palkhivala said that income from dividends from shares which were the 
stock-in-trade of a business were held to be taxable by a Division Bench of 
this Court in Commr. of Inc.-Taz v. Ahmuty & Co. Lid.4 under the head ‘‘Pro- 
fits and gains of business’’ and, therefore, such income would have been exempt 
from tax under s. 25(3) so long as the law remained as laid down in that case. 
But by the Finance Act of 1955 Parliament has amended s. 12, which is the 
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residuary aection, and specifically provided in s. 12, sub-s. (1A) that dividends 
shall be taxable under the head ‘‘Other sources’’; with the result that there- 
after, for the application of s. 25(3) income from dividends, although the shares 
may be held‘ by the business as its stock-in-trade, cannot be exempted under 
s. 25(3) if the view canvassed for by Mr. Joshi is adopted. This, no doubt, is 
true; but s. 25(3) does not guarantee any fixity as to what shall be included, 
at the time when there is a discontinuance of business, in the income, profits 
and gains of a business, profession or vocation, or what shall be excluded there- 
from. Parliament has the right so to amend the law as to include or to ex- 
clude from tax any portion of the income of an agseasee; and no argument on 
the basis of any iniquity involved in such process can be called in aid to in- 
duce me to interpret the section I have to consider in the manner in which 
Mr. Palkhivala wants us to interpret it. 

Then Mr. Palkhivala contends that ss. 7 to 12 are computation sections only, 
and since they are computation sections, they do not help to determine whe- 
ther the income computed under them was or was not from a particular source. 
In other words, the argument is that the income from a business, profession or 
vocation may be computed under different heads and yet remains the income 
of the business, profession or vocation. There has been a very strenuous argu- 
ment before us as to whether in United Commercial Bank Lid. v. Commr. of 
Inc.-taz, their Lordships of the Supreme Court have accepted the view which 
had been taken in Kamdar In re® that these are computation sections or have 
taken the view that they are charging sections as well, Mr. Palkhivala contend- 
ing that their Lordships have held that these are computation sections only and 
Mr. Joshi equally strenuously contending that their Lordships have held that 
they are not only computation sections, but taxing sections. I do not consider 
it necessary for the purposes of this reference to determine what view their 
Lordships have adopted, because I do not consider that any argument can 
legitimately turn on the question before us on the basis of whether these sec- 
tions are computation sections or charging sections. Even assuming that they 
are computation sections, although it may be true to say that the income of a 
business, profeasion or vocation as understood: in the popular, commercial or 
legal sense outside the context of income-tax law may be computed under 
different heads and charged to tax, yet the real question that we have to deter- 
mine is whether the exemption under s. 25(3) is granted to what are profits 
im a commercial or legal sense or what are income, profits and gains in the 
sense in which those words are used in the context of the Income-tax Act. 

There is one direct authority of the Allahabad High Court which lays down 
that s. 25(3) confers a benefit in respect of the income, profits and gains which 
fall under the head ‘‘profits and gains of business, profession or vocation’’ and 
that is the case of Gopi Mohan and Sons v. Commr. of Ino. taz, UP. & CP.® 
In that case, the assessee had claimed exemption in respect of its income from 
property and the income-tax authorities had held that s. 25(3) did not apply 
so as to confer any such exemption. In upholding this view of the income-tax 
authorities, their Lordships, in their judgment, observe (p. 223) :— 

..the matter is placed beyond any doubt, Hf reference is made to Section 6 and 
the following sections of the Income-tax Act. That section divides the various sources 
of income chargeable under the Income-tex Act under five heads enumerated in that 
section. ‘Income from property’ has been described separately and put under a differ- 
ent head from ‘profits and gains of business, profession or vocation’. The method of 
computation of Income from property has been laid down in Section 9, while that for the 
computation of income from business, profession or vocation has been described in 
Section 10. From this it is clear that the expression ‘business, profession or vocation’ 
used in Section 25(3) relates to that head of income, which has been dealt with in 
Section 10, and is quite distinct from the head of Income from property’, which has 
been mentioned tn Section 9.” 

With this view I am in respectful agreement. If the view that Mr. Palkbi- 
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vala has canvassed before us was adopted in respect of income from property 
and interest on securities, which may well be the income of a business, pro- 
fession or vocation, the person who carries on the business, profession or voca- 
tion would be placed in a better position than other assessees who have income 
falling under the heads ‘‘income from property’’ or ‘‘interest on securities’’, 
because the former class would earn an-exemption under s. 25(3) while the 
latter will not. No doubt, one cannot always look for logic or reason in income- 
tax legislation; but this anomalous position that would arise if we were to 
accede to the arguments of Mr. Palkhivala is only one additional ground for 
holding that the true interpretation of s. 25(3) is that income, profits and 
gains of a business, profession or vocation which are exempt from tax under 
s. 25(3) are income, profits and gains as understood in the Income-tax Act 
and not as understood in common parlance or in the commercial sense or in 
the legal sense outside the context of income-tax law. 

Lastly, it was argued by Mr. Palkhivala that since we are dealing with an 
exemption clause, if there was any doubt as to the true interpretation of the 
exemption clause, the exemption should be liberally construed provided no vio- 
lence is done to the language employed in the section. This, no doubt, has 
been held to be the proper canon of construction by the Calcutta High Court 
in Commr. of Agri. Inc.-taz v. Raja Jagadish Chandra Deo’, and by the Patna 
High Court in Sir Kameshwar Singh v. Commr. of Inc.-taz®, and we certainly 
accept that canon of construction. But I am not satisfied that the interpreta- 
tion that Mr. Palkhivala canvasses for on this reference is a liberal construction 
at all. In the case of the present assesses, it would lead undoubtedly in bene- 
fitting him; but that is because this is a case in which the commercial profits 
or the legal profits are higher than the profits as understood in the Income-tax 
Act. But, as I have pointed ont earlier in my judgment, there will be nume- 
rous cases in which the profits of a business, profeasion or vocation brought to 
tax will be higher than the commercial or legal profits, and in those cases the 
construction canvassed for by Mr. Palkhivala would only yield an exemption 
in respect of part of the income brought to tax and not the whole. Moreover, 
in the view that I take of the language of s. 25(3), I am not prepared to hold 
that without violence to that language the section can be construed in the man- 
ner in which Mr. Palkhivala wants us to construe it. 

The result, therefore, is that, in my opinion, the question that we have re- 
framed should be answered in the negative. è 


S. T. Desar J. I had the advantage of reading the judgment just delivered 
by my learned brother Tendolkar J. and have given it careful consideration. 
It is with the greatest reluctance that I am unable to agree with his view. 
This reference raises a rather important and interesting question as to the 
extent of relief that an assessee can claim where a business charged under the 
Income-tax Act, 1918, is discontinued. The point for determination depends 
wholly upon the true meaning and import of s. 25(3) of the Income-tax Act 
of 1922 to be gathered in the light of the general principles and rules of inter- 
pretation favoured by the Court in examining fiscal legislation. 

The relevant facts are not in controversy and lie in a narrow compass though 
the history of the case is somewhat chequered. The assessee is a dealer in 
securities and received Rs. 4,18,992 in the assessment year 1947-48 and 
Rs. 1,01,229 in the assessment year 1948-49 as interest on securities. The secu- 
rities on which interest was received, it is common ground, were the stock-in- 
trade of the assessee’s business in securities. The assessee claimed benefit of 
the provisions of s. 25(3) which deals with assessment in case of discontinued 
business and the Department held that the asseasee was entitled to claim ex- 
emption under those provisions. Dispute, however, aroge whether any exemp- 
tion could be claimed in respect of interest on securities, and the question that 
fell for determination was whether interest on the securities which were the 


7 (1048) 17 LTR, 428, at p. 488. 8 (1084) 86 LTR. 121, ab p. 182. 


0.-TAX v. OBUGANDAS & 00.—Tendolkar J. a ee 
a etn ae ans 
of the lid 


~a 


In order to appreciate what was sought to be done by this sub-section, one 
must look at the history of income-tax law. Under the Income-tax Act of 1918, 
what was subjected to tax was the income of the current year under a. 14, sub- 
s. (2) of that Act. This basis of taxation was altered by the Income-tax Act, 
1922, which provided by s. 8 thereof that the charge shall be in respect of in- 
come of the previous year. This led to the result that for the accounting year 
1921-22 the income had already been subjected to tax under the Act of 1918, 
but was again subjected to tax under the Act of 1922 as the income for the 
assessment year 1922-23, the year 1921-22 being the previous year for the assess- 
ment year 1922-28. Therefore, the income of a single year had been subjected 
to tax twice over; and the object of a. 25, sub. (3) was to give relief in respect 
of this double taxation of the same income to the limited extent that the section 
prescribes. That relief took the form in s. 25, subs. (2) of providing that 
where a business, profession or vocation was discontinued no tax shall be pay- 
able in respect of the period between the end of the previous year and the date 
of such discontinuance, or, at the option of the assessee, the year previous to 
such period. But in order to earn this exemption, the essential first condition 
Was: 

“Where any business, profession or vocation on which tax was at any time charged 
under the provisions of the Indian Income-tax Act, 1918 (VO of 1918), is discontinued.” 


Therefore, the exemption could only be claimed provided there was any busi- 
nesa, profession or vocation subjected to tax under the Income-tax Act of 1918 
and not otherwise. It follows, therefore, that in so far as a tax was levied 
under the Act of 1918 which did not fall within the category of a tax charged 
on any business, profession or vocation, no relief was granted. Under the Act 
of 1918, s. 5 set out the classes of income chargeable to income-tax; they were: 
(i) salaries; (ii) interest on securities; (iii) income derived from house pro- 
perty; (iv) income derived from business ; (v) professional earnings; and (vi) 
income derived from other sources. Prima faote, therefore, if any tax had bean 
paid under (i), (ii), (iii), or (vi) of s. 5 of the Income-tax Act, 1918, no relief was 
granted by s. 25(3). Thus, for example, a person who had paid tax on property 
which was leviable under s. 8 of the Act of 1918, had to pay tax twice over and 
got no relief in respect thereof. This by itself is not disputed by Mr. Palkhi- 
vala for the assessee; but what is contended is that when s. 25(3) talks bfi 
business, profession or vocation being subjected to tax under the Act of 1918, it 
does not relate only to the tax levied under the heads ‘‘(iv) income derived trom 
business’’ and ‘‘(v) professional earnings’’, but it also includes any other in- 
come of the business, profession or vocation in the commercial sense or in the 
legal sense, except in the context of the Indian Income-tax Act, although it 
may be subjected to tax under some other head. The merits of this 
interpretation of the condition precedent to the exemption being earned under 
s. 20(3) I will later consider in another context, but they do not fall to be con- 
sidered for the purpose of determining whether the condition precedent is 
satisfied in this case because it is common ground on this reference that the 
assesses carried on a business on which tax was charged under the provisions of 
the Income-tax Act of 1918. But the rival contentions with which we are con- 
cerned are in relation to the nature of the income that is exempted from tax. 
What is exempted from tax is ‘‘income, profits and gains’’ of the period men- 
tioned in the sub-section; but obviously these income, profits and gains are of 
the business, profession or vocation which had been charged to tax under the 
Income-tax Act of 1918. Mr. Joshi for the Department urges that the words 
“income, profits and gains’’ of a business, profession or vocation in this sub- 
section only include, in the context of income-tax law, income taxed under the 
head of income, which is ‘‘profits and gains of a business, profession or voca- 
tion’’; whilst Mr. Palkhivala for the assessee contends that the income, profits 
and gains of a business, profession or vocation include within their scope not 
LR. 


\ 


THE BOMBAY LAW REPORTER. 


only income, profits and gains subjected to tax under the head ‘ 

of a business, profession or vocation’’, but the income, profits and gains-of a 
business, profession or vocation under whichever head taxed, if they are in fact 
the profits of the business, profession or vocation in the commercial sense or 
in the legal sense outside the context of the Income-tax Act. In other words, 
Mr. Palkhivala’s contention is that although interest on securities may be taxed 
under a separate head, namely, interest on securities under s. 8, yet from the 
commercial point of view they are profits of the business if the securities were 
the stock-in-trade of the business. Even from a legal standpoint, except in the 
` context of the Income-tax Act, the profits of a business would comprise the inte- 
rest on securities held by the business as its’ stock-in-trade; and if there was, 
for example, an agreement to share the profits of the business, there can be 
little doubt that for the purposes of such an agreement the profits in a legal 
sense would include interest on securities. Similarly, if a business possessed 
jimmoveable property, it would be taxed on ita profite, not under s. 10, but 
under s. 9. Nonetheless if the profits of that business had to be ascertained in 
a Court of law, undoubtedly the income from property would necessarily have 
to be taken into account, and so would that income be taken into account even 
in the commercial sense for ascertaining those profits. We have to consider 
which of these two rival contentions is the correct one. 


Mr. Palkhivala has attempted to counter the argument of Mr. Joshi, that the 
income, profits and gains of a business, profession or vocation which are exempt 
under s. 25(3) are the income, profits and gains falling under the head ‘‘Profits 
and gains of business, profession or vocation’’ being head (iv) in s. 6 of the 
Income-tax Act Act, on various grounds. His first contention is that no head is 
referred to in s. 25(3) at all, and that no doubt is true; but it does not follow 
therefrom that the words ‘‘income, profits and gains’’ of a business, profession 
or vocation do not import into the section the concept of income, profits and 
gains under the head ‘‘Profits and gains of business, profession or vocation’’. 
But then Mr. Palkhivala argues that whenever the Legislature desired to re- 
fer to.a head of income, it has in terms so stated, and he drew our attention 
to a string of sections in the Indian Income-tax Act strewn all over the Act 
where the expression used is ‘‘under the head...’’ whichever the head may 
be. To take only one or two examples, in s. 4, sub-s. (3), cla. (zi) and (zi), 
there is a reference to ‘‘income chargeable ugder the head ‘salaries’’’ and 
‘income chargeable under the head ‘Income from property’ ’’ respectively; and 
his argument is that if the Legislature intended that income under the head 
“profits and gains of business, profession or vocation’’-was to be exempted 
from tax under s. 25(3), the Legislature would have used the words ‘‘under 
the head”. No doubt, no difficulty would have arisen if such words were used; 
but it does not appear to me to follow, from the fact that such words are not 
used in s. 25(3), that if the context so requires, the words used cannot be inter- 
preted so as to be applicable to the profits and gains of business, profession 
or vocation falling within that head of income under s. 6. Similarly, attention 
was also drawn to s. 26, sub-s. (2) and s. 44. Section 26, sub-s. (4) deals with 
succession to a business and provides that where a person carrying on any 
business, profession or vocation has been succeeded in such capacity by another 
person, in respect of the income, profits and gains of the previous year the 
taxability shall be apportioned between both fhe persons. Here obviously the 
words ‘‘the income, profits and gains of the previous year’’ refer to the entire 
liability of the-person carrying on any business, profession or vocation to whom 
there has been a succession; and, obviously, they comprise not only tax pay- 
able by such person under the head ‘‘Profits and gains of business, profession 
or vocation’’, but any other income of the business, profession or vocation! 
which is taxable under another head, such as property or interest on securi- 
ties. The same appears to be the position under s. 44 which deals with the 
liability in case of a discontinued firm or association, which provides that upon 
discontinuance or dissolution partners of the firm or members of the associa- 
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stock-in-trade of the assessee was the income of the assessee’s business under 
s. 25(3). The contention of the Department was that interest on the securi- 
ties, which were the stock-in-trade of the assesses, had none the leas to be 
assessed under s. 8 and, therefore, could not form part of the business income 
which was assessable under s. 10. And if it was not income assessable under 
the head of ‘‘profits and gains of business’’ under s. 10, it could not for any 
other purpose, including that of exemption under s. 25(3), be regarded as the 
income, profits or gains of the assessee’s business. In support of this propo- 
sition reliance was placed on s. 6 which enumerates the various heads of in- 
come. The argument was that interest on securities and profits and gains of 
business had been given separate heads under s. 6, and since interest on securi- 
ties had been given a specific head, interest on securities even though they may 
be the stock-in-trade of the assessee could not be regarded as the income of 
the assessee’s business under s. 25(3). On the other hand the contention of 
the assessee was that when securities were held as stock-in-trade of the assessee’s 
business interest on those securities could be considered as profits and gains 
of the business under s. 10. The further contention was that even if the in- 
come from securities held as stock-in-trade could be assessed under a separate 
head by virtue of s. 6(#%) and s. 8 as urged on behalf of the Department, that 
distinction had no bearing when a question arose under s. 25 as to what was 
the income, profits and gains of the discontinued business of an assessee. The 
Income-tax Officer and the Appellate Assistant Commissioner decided against 
the assesses. 

When the case was carried in appeal to the Tribunal there was a difference 
of opinion between the two members constituting the Bench. The Accountant 
Member held that in the case of the asseasee the receipt of interest formed part 
of the revenue receipt of the assessee’s business in securities and fell under 
s. 10. He also stated that even if it may be held for any reason that interest 
on such securities had to be treated as income assessable under s. 8 it would 
still form part of the income, profits and gains of the aseessee’s business under 
g. 25(3) and the assessee was entitled to the relief claimed by him. The judi- 
cial Member took a contrary view on both the points. There was a Reference 
to the President of the Tribunal and the President found himself in agreement 
with the conclusion reacHed by the Accountant Member with the result that 
the case was decided in favour of the assessee. 

The Commissioner of Income-tax required the Tribunal to state a case to 
this Court, and the following question of law has been referred to this Court 
for its decision: 

‘ “Whether on the facts and circumstances of the case interest received on securities 
held by the assessee formed part of the asseasee’s business income for the purpose of 
claiming relief under section 25(3) of the Indian Income-tax Act?” 

Before proceeding to give an outlime of the arguments very ably presented 
before us by learned counsel on both the sides I may digress a little and men- 
tion that by the time this Reference came up for hearing before my Lord the 
Chief Justice and my learned brother Tendolkar J. an appeal had been preferred 
to the Supreme Court in the case of United Commercial Bank Lid. v. Commr. of 
Inc.-taz,' and the question raised in that appeal was as to the interpretation 
of ss. 8, 10 and 24(3) of the Act. In view of that appeal, the hearing of the 
present Reference was directed to stand over as one of the pointa arising for 
determination on this Reference related to the effect of ss 8 and 10. That appeal 
was decided by their Lordships of the Supreme Court in May 1957 and the view 
there taken is that 

“both on precedent and on a proper construction, the source of income ‘interest on 
securities’ would fall under s. 8 and not under s. 10 as it is specifically made chargeable 
under the distinct head ‘interest on securities’ falling under s. 8 of the Act and cannot 
be brought under a different head even though the securities are held as a trading 
assot in the course of tts business by a banker”. x 


1 (1957) 82 LT.R. 688. 
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Since I have already digressed I may also add that learned counsel on either 
side have relied on various observations of their Lordships in this judgment 
in support of their arguments. Of this more hereafter. I may, however, here 
observe that the precise point which now remains for our decision did not 
arise for their Lordships’ consideration. But there are general observations 
made in that judgment which, as I read them, do lend some support to the 
present contention of the asseasee. True they are not made in the selfsame 
context and they cannot be read as directly leading to any conclusion we are 
asked to reach. The question of the true meaning and import of s. 25(3) 
remains to be decided by us and I shall refer to those general observations later 
on in my judgment as pointers and as instructive of the true approach to the 
question. 

It has been contended before us by Mr. Palkhivala, learned counsel for the 
assesses, that the case clearly falls under s. 25(3). It is said that the assessee’s 
business had admittedly been charged under the ‘Act of 1918 and admittedly 
that business is discontinued and, therefore, no tax is payable in respect of the 
income, profits and gains of that business for the period between the end of 
the previous year and the date of such discontinuance. Briefly stated the 
argument is that on a plain reading of the section the exemption granted by 
g. 25(3) must extend to the whole income, profits and gains of the asseasee’s. 
discontinued business and no notions of the mode or method adopted for the 
purpose of charging income-tax under the various heads of income enumerated 
in s. 6 can be introduced in this matter of exemption. The crux of the argu- 

ment is that there is no reference whatever in s. 25 to the heads of income 
chargeable to income-tax and there is no warrant for introducing in this section 
the concept whereby distinction has for certain purposes to be made between 
interest on security on one hand and profits and gains of business on the other. 
It is argued that it is common me that the securities, on which interest was 
received, were stock-in-trade of the asseasee’s business in securities, and that 
income neither in a commercial nor legal nor taxing sense ceased to be the 
income of the asseasee’s business simply because the total income of that busi- 
nes is computed under different heads. One principle on which the argument 
is grounded is that income-tax is only one tax and there are not as many taxes 
as there are heads of income. It was added in this context that an examina- 
tion of all the provisions of the Act shows that wherever any ‘head’ of income 
is contemplated the Legislature has bean at pains to use that expression and 
our attention was drawn to a number of sections and it was pointed out how 
that expression has been consistently and uniformly used throughout the Act. 
The deliberate non-user of that or any similar expression in s. 25, it has beer 
said, goes to show that the exemption does not attach to any head ‘of income 8s 
contended by the other side but embraces the total income of the assessee’s 
business. The argument ran that the section does not say ‘‘Where the profits 
or gains of any business. ..on which tax was at any time charged’’ but explicitly 
states ‘‘where any business...on which tax was at any time charged.’’ Stresa 
has been laid on the latter expression which are the initial words of sub-s. Aa) 
and it has been urged that there was nothing to prevent the Legislature fro 
using the former expression or to mention the expression ‘head’ if the intens 
tion was to restrict the exemption in the manner contended by the 
Department. Reliance is placed on the expressions ‘‘Business, profession or 
vocation’’ in the context of ‘‘income, profits and gains’’ used im ss. 44 and 26A 
~of the Act and it is contended that the identical expression should receive the 
same meaning in s. 25(3) as in the other two sections. It has been pointed out 
that in case of ss. 44 and 26A it is obviously not possible to give any restricted 
meaning to those expressions. Reliance is also placed by counsel on the rule 
of construction that an exemption in a taxing statnte must be liberally 
construed. 

It is contended on the other hand by Mr. G. N. Joshi, learned counsel appear- 
ing*for the Revenue, that the crucial words are the initial words of subs. (3) 


Bs 
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‘‘where any business profession or vocation on which tax was at any time 
charged under the provisions of the Indian Income-tax Act, 1918’’ and that 
these words must be construed as referrable to the head of ‘‘profits and gains 
of business, profession or vocation” mentioned in s. 6(#w) and dealt with in 
a. 10. Reliance is also placed on the language of s. 10(1): 

“The tax shall be payable by an assesses under the head ‘profits and gains of busi- 
ness, profession or vocation’ in respect of the profit or gains of any business profession 
or vocation carried on by him” 
and s. 8: 

“The tax shall be payable by an assessee under the head Tnterest on securities’ in 
respect of interest receivable by him on any security...” 

The contention is that the Supreme Court has now laid down in United 
Commercial Bank Lid. v. Commr. of Inc.-taz, that the source of income 
‘interest on securities’? would fall under s. 8 and not under s. 10 as it ig 
specifically chargeable under the distinct head ‘‘interest on securities’ falling 
under s. 8 of the Act and cannot be brought under s. 10 even though the 
securities are held as a trading asset in the course of his business by a banker. 
The arch-stone of the whole argument is that the true meaning of the initial 
words in s. 25(3) quoted above is that the income profits and gains to which 
exemption is granted is only that which strictly falls under the head of 

“profits and gains of business” chargeable under s. 10 and cannot include any 
income made by the asseasee’s business from interest on securities which is 
chargeable under s. 8. It is urged that you must think of the heads enumera- 
ted in s. 6 when you interpret s. 25(3). It is said that interest on securities 
has to be separately treated and that ss. 8 and 10 must be read as charging 
sections. It is also stressed that you must go to the language of the Act of 
1918 and consider the scheme of that enactment. The section must be con- 
strued not in a popular sense but in a technical sense by confining and 
restricting the meaning of the initial words ‘‘Any business’’ in their context 
of ‘‘income profits and gains’’ in the sense in which s. 10 requires ‘‘profits 
and gains’’ of a business to be understood. 

I shall at the outset permit myself to make a few general observations since 
much has been said at the Bar about the popular meaning of words, about 
commercial and legal connotation of terms and about technical expressions. 
The words I have to construe must, of course, be understood in their legal 
sense and technical words where I find them must have their technical sense 
attributed to them and not their popular sense—uts loquitur vulgus. The prin- 
ciple is of cogency when words in question represent legal conceptions. A rule 
firmly established is that the Court should avail itself, as an aid to construc- 
tion, of the light thrown upon each of the expressions by the presence within 
it of the others. Another well established rule applicable to all statutes is the 
Tule of construction ex viserribus actus. The Court is bound to see that every 
provision of a statute is construed with reference to the context and the other 
provisions of the statute. The Court is entitled, and even bound as far as 
possible, to see that the interpretation it puts on a particular provision makes 
a consistent enactment of the whole statute. In applying these rules the Court 
has to remember what has so often been emphasised- that as far as possible 
nothing can be read and nothing can be implied in a taxing statute. One can 
only look fairly at the language used. The indispensable starting point and 
the first step in case of any provision of the nature before us is to examine the 
words of the particular provision under consideration, of course, bearing in 
mind that it is not a detached enactment but one forming a connected scheme. 
Another rule having bearing on interpretation of a provision relating to exemp- 
tion with which we are concerned is that the provision must, as far as possible, 
be liberally construed and in favour of the assersee, provided no violence ig 
done to the language used. No safer rule can be followed than to start by 
assuming that the same meaning is implied by the use of the same exprpssion 
in cognate sections and sections having interaction on one angther. The object 











860 THE BOMBAY LAW RHPOBTHR. 


and scheme of the provisions relating to exemption contained in 
a relevant consideration. 

It is essential to note that now under s. 8 of the Act of 1922 t 
charge is not the income of the year of assessment, but the incom 
vious year. This change was introduced by the Act of 1922. Prev 
the Act of 1918 the subject of charge was the actual income of 
assessment. The result of this change was that, if a business was 
and earning income, profits and gains in the year 1921 when the 
was in force, the owner of the business would pay imcome-tax t 
his income, profits, and gains of the business in 1921. It was 
necessary in the 1922 Act to differentiate for the purpose of disco: 
nesses between those which had, and those which had not been ck 
under the Act of 1918. 

Section 25 of the Act of 1922 deals with assessment in the case c 
ed business. Sub-section (1) provides that where any business, : 
vocation to which sub-s. (3) is not applicable is discontinued in . 
assessment may be made in that year on the basis of the incor 
gains of the period between the end of the previous year and the 
discontinuance in addition to the assessment, if any, made on the 
income, profits or gains of the previous year. The reference to | 
this sub-section makes it clear that this sub-section is not appli 
case of a business which falls under subs. (3). Therefore, sub-s 
to the case of a business which had not been charged under the - 
the Act of 1918. It provides an exception to the rule laid down i 
as already pointed out, rulea that the subject of charge is the ix 
previous year and not the income of the assessment year. It gives 
tax Officer an option to make an accelerated assessment on the in 
and gains of the discontinued business in the year of discontir 
instead of in the usual financial year. No doubt the procedure 
the sub-section being permissive, but the purpose of it is obvious 
sure of not losing the tax of a business which is closed and wounc 
construction sought to be placed on behalf of the Revenue on sul 
be accepted, and if the identical expressions ‘‘business, profession 
and ‘‘income, profits or gains’’ of the discontinued business are to 
same sense in sub-s. (1) and sub-s. (3), this option given to th 
Officer to tax the income, profits or gains of a discontinued bu 
year of discontinuance, permits him only to tax such part of the 
profits and gains of that business as strictly fall under the heac 
and gains of business’’ mentioned in s. 6(#) and s. 10 and debar: 
the year of discontinuance from taxing any interest on securities 
the assesses even though the securities were the stock-in-trade of 
This sub-section, of course, does not apply to the present case, but 
reference to it at this stage only for the purpose of showing th 
scheme of the whole section. 

Sub-section (7) is an administrative provision. It casts an < 
the person carrying on “any such business, profession or voce 

by subs. (1), to give notice of discontinuance to the 
Officer within fifteen days of ‘the discontinuance and failure to 
invite Imposition of the penalty mentioned in the sub-section. ' 
tion also has no bearing on a case falling under subs. (3), but it i 
that the expressions ‘‘business’’ and ‘‘income, profits and gains’ 
continued business there used must have the same meaning that is 
to them in sub-s. (1). 

But it is upon the meaning and import of sub-s. (3) that the a 
question raised upon this Reference must-turn. The relevant pai 
the following terms: 

“Where any business, profession or vocation on which tax was at any 
under the provisions of the Indian Income-tax Act, 1918, (VII of 1918), i 
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then, unless there has been a succession by virtue of which the provisions of sub-section 
(4) have been rendered applicable, no tax shall be payable im respect of the income, 
profits and gains of the period between the end of the previous year and the date of 
wich discontinuance, and the aseessee may further claim that the meome, profits and 
gains of the previous year shall be deemed to have been the income, profits and gains 
of the said period.” 

It is clear enough as was pointed out by their Lordships of the Privy Council 
in Commr. of Income-taz, Bombay v. Polson?, that 

“...the purpose and effect of this sub-s. (3) is to give relief to a tax-payer who but 

for it would in the aggregate be charged with tax once in respect of every year’s in- 
come and twice in respect of one year’s income.” 
The object and scheme of s. 25(3) which deals with exemption in case of a 
business which was discontinued was examined by Lord Simmonds in the 
above case and the scheme and object of s. 25(4) which deals with exemption 
in case of a succession to a business, was examined by the Supreme Court in 
Executors of Estate of Dubash v. Commr. of Ino.-tax®. I may, in passing, add 
that it has not been questioned, and indeed it could not be questioned, that the 
expression ‘‘business, profeasion and vocation’’ in the context of ‘‘income, pro- 
fits and gains’’ must in all the sub-sections of s. 25 have the same meaning. In 
answer to me, learned counsel for the Revenue stated that the construction 
urged by him of the relevant expression in sub-s. (3) must be the same as that 
to be put upon the identical expressions used in subs. (4). 

To turn to the language of sub-s. (3). Considerable stress has been laid by 
Mr. Joshi on the word ‘‘charged’’ in the initial part of this sub-section. The 
argument for the Revenue here was, that the business which is exempted from 
income-tax can only be a business which was ‘charged’ to payment of income- 
tax under the Act of 1918. The crucial word it is said is ‘charged’. The 
scheme of the Act of 1922 is that profits and gains of a business are ‘charged’ 
separately under s. 10: And these profits and gains, as has now been laid 
down by the Supreme Court, cannot include interest on securities which must 
be charged under a. 8. Therefore, income, profits and gains of any disconti- 
nued business for which exemption is claimable does not mean anything more 
than profits and gains of that business strictly chargeable under s. 10. The 
accent was on the word ‘charged’ which it was urged was the key-word. The 
premises of this syllogism require careful scrutiny. 

Now, s. 25 of the Income-tax Act, 1922, deals with assessment in case of 
discontinued business and subs. (3) gives relief by granting an exemption for 
payment of income-tax in respect of the ‘income, profits and gains’ of a dis- 
continued business provided the following conditions concur: 

(1) The business must be one on which tax was at any time charged under 
the Act of 1918; 

(2) The case must be one which does not attract the application of subs. (4). 
Sub-section (3) does not apply where a business has been discontinued and 
ere has been a succession by virtue of which the provisions of sub-s. (4) are 

rendered applicable.) 

(8) The business must be discontinued which means that there must be 
complete cessation of business. 

The way I read tbe words in the initial part of the sub-section is that they lay 
down conditions (1) and (8) above. Condition (2) above is not material for 
the purposes of this case. The section operates as an exemption in case of 
income, profits and gains of a discontinued business. The word ‘income, pro- 
fts and gains’ are also of importance. The words ‘income, profits and gains’ 
as also the words in the initial part of the sub-section require to be read in 
their structural sense and collocation and in their proper context. I shall 
begin with an examination of the inital part of this sub-section. The initial 
words, ‘‘Where any business...on which tax was at any time charged under 
the provisions of the Indian Income-tax Act, 1918 is discontinued”, it is 
2 (1045) 47 Bom. L.R. 787, r.o. 8 (1951) 19 LTR. 182, 8.0. 
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obvious, refer to two factors: (i) the existence of the business which was at 
any time charged under the 1918 Act and (ii) discontinuance of that business. 
Where these two facts are established, the income, profits and gains of that 
business are exempted from taxation in respect of the period between the end 
of the previous year and the date of its discontinuance: That the business of 
the assessee has been discontinued is not a fact in controversy. That income- 
tax was charged on that business under the provisions of the 1918 Act is also 
not in controversy. But the whole crux of the matter, it is said by Mr. Joshi, 
is that the expression ‘business’ in the present context must be understood not 
in the ordinary legal sense of that expression but with the technical meaning 
given to it when profits and gains of a business are charged to tax under s. 10 
and by virtue of s. 6(#v). It could not be denied, and in fairness to learned 
eounsel for the applicant I must add that it has not been denied, that we are 
asked to incorporate in s. 25(3) and the word ‘business’ used in the sub-section, 
the concept underlying s. 6 which deals with heads of income chargeable to 
income-tax and the restricted meaning attributable to the words ‘‘profita and 
gains of any business’ in s. 10. But it was said that yon must read s. 25(3) 
in the context of income-tax law and you cannot, therefore, read s. 25(3) with- 
out reference to s. 6 and as. 8 and 10 and without bearing in mind the scheme 
ef the whole Act. I agree that while interpreting s. 25 the Court must bear 
in mind the scheme of the Act. I also agree that the sub-section must be read 
ex anticedentibus et consequentibus. 


The scheme of the Act has been reviewed in numerous decisions. I shall 
refer to the latest decision of the Supreme Court in Untied Commercial Bank, 
Ltd. v. Commissioner of Income-taz where their Lordships had occasion to 
examine the scheme of the Act while considering ss. 8 and 10 and 24(3) of the 
Act. Before I refer to the scheme of the Act and some of the general obser- 
vations made in the judgment of the Supreme Court, I may observe that one 
important plank in the argument of Mr. Palkhivala was that ss. 7 to 12 of the 
Act are not charging sections but are rompan sections and, therefore, 
have no bearing on the construction of s. 25(3). The submission was that the 
mere fact that the aggregate income, profits and gains of a business falls to be 
eomputed under more than one heads of s. 6, as for example, under as. 8 and 10 
in the present case, affords no justification for importing the concept of those 
‘heads’ and computation sections in s. 25(3). Mr. Joshi, on the other hand, haa 
strongly urged that both ss. 8 and 10 are charging sections and not computa- 
tion sections. There was considerable controversy before us as to what view 
their ERAR of the Supreme Court had taken of this aspect of the matter 
in the case of the United Commeroial Bank Lid. and it was submitted on be- 
half of the Revenue that their Lordships have held that ss. 8 and 10 were 
eharging sections. I have carefully studied that decision, and as I shall pre- 
gently point out, while referring briefly to the scheme of the Act, their 
Lordships have in express and explicit terms held that ss. 7 to 12 are not 
sharging sections but are provisions for computation of total income. I may 
add that in a Full Bench case decided by this Court in Kamdar In ret, Kania J. 
and Chagla J. (as they then were) had taken thé same -view. 

Section 2(15) defines ‘total income’ to mean ‘‘total amount of income, profits 
and gaing...computed in the manner laid down in the Act.” Chapter I of 


the Act deals with ‘‘charge of income tax”. It consists principally of two 
ss. 3 and 4.. Section 3 provides that: 


_  “.,.tocome-tax shall be charged for any year at any rate or rates,...in accordance 
with, and subject to the provisions of this Act...” 
pester 4 provides that 
ee Ce E R 
fits and gains from whatever sources derived.. 
Chapter 8 deals with ‘‘Taxable income’. Section 6 enumerates the heads of 
4 (1945) 47 Bom. L.R. 742, Y». 
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income chargeable to income-tax. It says as under: 

S. 6. doare a oild prided by this Ack the following head oP likens TONE 
and gains shall be chargeable to income-tax in the manner hereinafter appearing, 
namely:— : 

(i) Salaries. 

(H) Interest on securities. 

(H) Income from property. 

(jv) Profits and gains of business, profession and vocation. 

(v) Income from other sources. g 

(vi) Capital gains.” 

The two heads (4%) and (tv) ie. ‘‘interest on securities’’ and ‘‘profits and 
gains of business’ are dealt with under ss. 8 and 10 of the Act respectively. 
According to the scheme of the Act income-tax has to be charged in respect of 
the ‘‘total income’’ of the previous year of every assessee and ‘‘total income”’ 
is defined under s. 2(15) to comprise all income, profits and gains from what- 
ever source derived subject to certain exemptions. Chapter 3 which is entitled 
“‘taxable income’’ comprises ss. 6 to 17 (both sections, inclusive). Section 6 
enumerates the various heads of income, profits and gains which are charge- 
able to income-tax. Each of these heads of income, profits and gains is dealt 
with under a separate section and these sections also give the details of allow- 
ances and exemptions in regard to each different head. 


After an examination of the scheme of the Act in the case of United Com- 
mercial Bank Lid. their Lordships of the Supreme Court cited with approval 
the decision of the Federal Court in Chatturam v. Commr. of Inc.taz, Bthar® 
and the decision of the Privy Council in Wallace Bros. & Co. Lid. v. Commr. 
of I.T.® in support of the view they were inclined to take that ss. 8 and 4 were 
the charging sections and ss. 7 to 12 were computing sections. After referring 
to the mandatory character of s. 6 their Lordships observed : 

“So every item of income whatever its source, would fall under one particular head 

and for the purpose of computing the income for charging of income-tax the particular 
section dealing with that head will have to be looked at.” 
It is amply clear that it was this differentiation which led their Lordships to 
hold that ‘interest on securities’ was an exclusive head even when a banker’s 
business income was being taxed and the securities were part of his stock-in- 
trade. It is to be noted that the purpose under consideration was the purpose 
of computing the income. A little later in the judgment appears the passage 
which is decisive of the point with which I am immediately concerned: 

“A combined reading of se. 3, 4, 6, 8, 10, 18 and refund section, œ 48 shows that 
income-tax is to be charged at the rate or rates prescribed in the Finance Act on the 
total Income of the asseasee as defined In s. 2(15) of the Act and computed in the man- 
ner given in æ. 7 to 12 which are not charging sections but are provisions for the com- 
putation of total income.” 

In the same passage later on their Lordships again stressed this aspect of 
computation. Mr. Joshi has drawn our attention to one or two sentences where 
their Lordships have used the expressions ‘‘chargeable under the head”. I 
need not discuss the matter any more as it is to my mind abundantly clear 
that the passage cited by me above is decisive of the point that ss. 7 to 18 are 
only provisions for computation of total income and are not charging sections. 

The scheme of the Act outlined above and the observations cited by me do 
lend support to the contention pressed before us by Mr. Palkhivala that there 
is no warrant for introducing in s. 25(3) the concept whereby distinction has 
for purposes of computation of income to be made between interest on secu- 
rity on the one hand and profits and gains of a business on.the other. Learned 
counsel for the assessee was right when he said that the language of the sub- 
section does not import any head of income chargeable to income-tax and the 
sub-section deals only with exemption from chargeability. Section 10 as now 


5 (1847) 15 LT.R. 802, 808, ¥.0. 6 (1948) 50 Bom. L.R. €82, r.c. 
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“held iy the Supreme Court is not a charging section but deals with computa- 
“tion. of income under the particular head. It is extremely difficult for me, 
‘therefore, to accede to the argument urged on behalf of the Revenue that. 
the meaning and scope of the expression ‘‘busmess’’ in subs. (3) must be 
confined strictly to what it bears when you deal with the head of ‘‘profita and. 
gains of business, profession or vocation’’ mentioned in s. 6(#v) and s. 10. This. 
meaning, it was strenuously urged by Mr. Joshi, followed, if s. 25(3) was not 
read by itself but in the context of other relevant provisions of the Act. I 
need not repeat the general observations I have made in prefacing this judg- 
ment. Of course the enactment is a Code and not an institutional exposition. 
Of course s. 25 cannot be read in isolation. Of course again, the Act, at least 
the cognate sections, should be read as a whole, forming a connected scheme. 
But it is not possible for me to see any reason why in the context of the pro- 
visions of the Income-tax Act, when exemption is claimed in respect of the 
income, profits and gains of a discontinued business, the expression ‘‘business’” 
must be circumstanced and straitened by the language and import of ga. 8 and 
10, which though valuable in their own setting are provisions relating to com- 
putation of income. Section 25(3) does not refer to any heads of computation 
of income either expressly or by implication of context. I am unable to in- 
corporate in a. 25(3) the notion of the mode or manner of computation of 
income under various heads. In my judgment, in these words ‘income, pro- 
fits and gains’ of a busines which is discontinued, the expression ‘business’ 
must have, attributed to it, its proper legal meaning. ‘‘Business’’ as defined 
in the Act 

“includes any trade, commerce or manufacture or any adventure or concern in the 
nature of trade, commerce or manufacture.” 


It is well understood that unless there is anything repugnant in the subject * 


or context the expression business has to be understood as one of wide import. 
Its content in the income-tax law is not to be readily confined. Mr. Joshi 
has leaned heavily on the expression ‘‘charged’’ in s. 25(3) in its context of 
a discontinued business. In effect he has asked us to take the view that the 
echeme of the Act and the context of income-tax law require that the business 


contemplated by s. 25(3) must be equated with and confined to the ‘business’: 


which is the subject-matter of s. 10. I fail to see anything in s. 25 read in 
the context of income-tax law which requires or even faintly indicates that the 
expression ‘business’ there used must be given any artificial conception distinct 
from and restrictive of ita legal connotation. 
In coming to a determination as to the meaning of a particular word or ex- 
pression in a statute, it is permissible to consider two pointa—namely: (i) The 
‘external evidence derived from extraneous circumstances such as previous 
legislation and decided cases, (ii) The internal evidence derived from the sta- 
tute itself. The identical expressions in s. 25(3) -with which we are concerned 
in this Reference are used in ss. 26 and 44. Section 26 deals with change in 
constitution of a firm carrying on any business. I need not set out s. 26(1) but 
shall only observe that the income, profits and gains of a firm carrying on any 
a contemplated there must include the total income of the business of 
the firm regardless of any consideration of any head of computation. That 
income for instance can be the aggregate of profits and gains of the business, 
interest on securities forming part of the stock-in-trade of the business and 
also income from property belonging to the business. Section 26(2) is as 
under :— 

“Where a person carrying on any business, profession or vocation has been succeed- 
ed in such capacity by another person, such person and such other person shall, sub- 
ject to the provisions of sub-section (4) of section 25, each be assessed in respect of 
his actual share, if any, of the income, profits and gains of the previous year.” 

Prior to Income-tax Amendment Act VII of 1937 no exemption under s. 25 
lett Botan in case of a business which was not discontinued but in case of 
there. was succession. Both s. 25 and 26 as they previously stood were 
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amended by the amending Act of 1987. Into s. 25(3) after the word ‘discon 
tinued” were interpolated the words ‘‘then, unless there has been succession’ 
by virtue of which the provisions of sub-section (4) have been rendered appli- 
cable”. The whole of sub-s. (4) was newly introduced. It says as follows: 
the person who was at the commencement of the Indian Income-tax (Amend- 
ment) Act, 1939, (VII of 1939), carrying on any business, profession or vocation on which 
tax was at any time charged under the provistons of the Indian Income-tax Act, 1918, 
is succeeded in such capacity by another person, the change not being merely a change 
iu the constitution of a partnership, no tax shall be payable by the first mentioned per- 
son in respect of the income, profits and gains of the period between the end of the -pre- 
vious year and the date of such succession, and such person may further claim that 
the income, profits and gains of the previous year shall be deemed to have been the 
income, profits and gains of the said period. Where any such claim is made, an asseas- 
ment shall be made on the basis of the income, profits and gains of the said period; 
and, f any amount of tax has already been paid in respect af. the income, profits and 
gains cf the previous year exceeding ths amount payable on the: basis. GE -suoli assess- 
ment, a refund shall be given of the difference:” 
It will be seen that the language of sub-s. (3) and subs. (4) is in pari materia. 
The scheme of the amendments in s. 25 and s. 26 came up for consideration 
before the Privy Council in Commr. of Inc.-taz, Bombay v. Polson’. At p. 
741 of the report their Lordships observed : 

“|..Sections 25 and 28 no doubt form part of a single scheme and their interaction 
must not be ignored. But s. 26 is primarily directed not to the circumstances in which 
relief from taxation is given but to the apportionment of tax where relief is not given... 
It is sub-s. (2) of 8. 26 as amended by the amending Act which applies, and, inasmuch as 


.at the time of making the azsemument Le. in November 1939, the respondent had been 


succeeded in carrying on the business by the company, each of them became assessable 
in respect of his actual share, if any, of the income, profits and grins of the previous 
year.” 

The schame of the amended ss. 25 and 26 was considered by their Lordships 
of the Supreme Court in Hxecutors of Estate of Dubask v. Commr. of Inc.-taz®. 
At p. 185 of the report Kania C.J. observed: 

“Section. 25 of the Indian Income~tax Act, 1939, gives certain concessions in respect 
of a business where tex had been paid by the person carrying the business under the 
provisions of the Indian Income-tax Act, 1918” 

After stating the material part of sub-s. (4) his Lordship observed: 

“The Scheme of Section 25 read with the provisions of Section 26(2) appear to be 
to give relief, inter alia, to persons who were carrying on business in 1921 and had been 
taxed on their Income under the Income-tax Act of 1918. By a change effected by the 
Income-tax Amendment Act of 1922 they were subjected to taxation twice on the income 
of 1921-22. The relief is Intended against this levy of tax twice over.” 

In the same case Patanjali Shastri J. (as he then was) observed (p. 188): 

“the Indian Income-tax (Amendment) Act, 1939, (hereinafter referred to as the 
amending Act), having amended Section 28(2) so as to provide, in the case of a suc- 


` eeasion in business, profession or vocation, for the assessment of the predecessor and the 


successor, each in respect of his actual share of the profits of the previous year, the re- 
lief was extended, by enacting Section 25(4), to cases of succession occurring after the 
commencement of that Act, with the same object as in the case of discontinuance, name- 
ly, to redress the hardship of the business having been charged twice over on the in- 
come of 1921-22. In other words, the predecessor is given the same relief as if he had 
discontinued the busines an the date of succession. It will thus be seen that the enact- 
ment of Section 25(4) is consequential on the amendment of Section 26(2), and the scope 
and meaning of the expression ‘succeeded in such capacity by another person’ in Sec- 
tion 26(2) must determine also its scope and meaning in Section 25(4).” 

Needless to say I am fortified in the conclusion at which I have so far arriv- 
ed by these weighty observations entitled to highest respect. The day after 
7 (1945) 47 Bom. LR. 787, P.a 8 (1931) 19 LTR. 182, 8.0. ® 
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we reserved our judgment, I drew the attention of Mr. Joshi, I 
for the Revenue, to these two decisions and particularly to tl 
quoted above and learned counsel had little to say. All that ` 
that the observations were not made in the context of s. 25(3) 

while-considering s. 25(4) and s. 26(2) and it was added that : 
of sub-s. (3) supported the submissions he had already made. 

sel, however, agreed that the meaning and scope of the busines 
in the initial parts of sub-ss. (3) and (£) was the same and tt 
profits and gains of a business contemplated by sub-s. (4) must 
thing in sub-s. (3). Now, it is clear that these observations ha 
bearing on the meaning and scope of s. 25(4). In terms it is 
Privy Council that sa. 25 and 26 form part of a single scheme a 
action cannot be ignored. Patanjali Shastri J. (as he then wa 
out that s. 25(4) was consequential on s. 26. I do not intend - 
on these observations, but have gratefully referred to them as t 
siderable light on the question of construction that has arisen fc 


Now it is to be noted that the amendments in as. 25 and 26 were 
by the same Amending Act of 1939. Sub-section (2) was adde 
sub-section (4) was added in s. 25. Not only that but at the s 
amendment was also made in s. 25(3). The Legislature must be 
to have been cognizant of the general character and scope of s 
stood, but also to have been fully apprised of the presence in 
gignificance of the expressions ‘‘income, profits and gains’’ and ' 
fession or vocation on which tax was at any time charged under 
of the Indian Income-tax Act, 1918 (VII of 1918), is disconti 
not make any verbal change but on the contrary adopted the 
s. 25(3) in s. 25(4) except that since the same relief which v 
s. 25(3) was to be given in case of succession the sub-s. (4) ha 
clearly that the exemption was given to the person whose bu 
ceeded. When I examine s. 26(2) it rules that in case of succe 
ness both the person who is succeeded and the successor to the bus 
be assessed in respect of the income, profits and gains of th 
the terminal period. It is obvious that the assessment would b 
the total income, profits and gains of the business derived from 1 
The operation of the rule, however, is in express terms made ‘ 
provisions of sub-section (4) of section 25’’, with the result, a 
the exemption from liability is made commensurate with the Li 
by s. 26(2) and the proviso to s. 26(2). The presumption is - 
used by the law-maker correctly and exactly and not loosely 
The Legislature is always assumed to be aware of its own disti 
as of the form of words which it has employed and the sense 
them. It is also to be assumed that a form of words uniform 
intentional And it is a favoured canon of construction that 
nate sections and sections having interaction and having the s 
form of words, the same sense of the words is to be adhered 
would lead to some absurdity or repugnancy or inconsistency. 
particular cogency when the Legislature amends an existing sta 
doing so chooses identical words and form of words in provisio1 
inter-connected matters. I have not so far made any refere 
section which is part of the same scheme and can be distinctl: 
25(3). That is s. 44 which says: 

“Where any business, profession or vocation carried on by a firm 
persons has been discontinued, or where an association of persons is 
person who was at the time of such discontinuance or dissolution a 
frm or a member of such association shall, in respect of the mcome, 
of the firm or association, be Jomtly and severally liable to assessmen 
IV pnd for the amount of tax payable and all the provisions of Chaj 
far as may be, apply to any such asseamment.” 
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The cognation is apparent. This section in its present form was substituted 
by the same Amending Act of 1989. The interaction of as. 44 and 25(3) does 
not require to be stressed. It was not disputable and it has not been disputed 
before us that the liability of members of a firm whose business is discontinued 
is in respect of the total income, profits and gains of that business regardless 
of the heads of income chargeable to income-tax. Considerations which apply 
to sa. 25 and 26 in the present context are also applicable to as. 25 and 44. 

There is one more facet of this question. The heads of income chargeable to 
income-tax on which so much streas is laid on behalf of the Revenue, have 
varied at different times since 1918. I do not deem it necessary to examine 
these changes in any detail and will refer only to one head of income. Prior 
to the amendment of s. 12 by the Finance Act of 1955 income from dividend 
from shares which were the stock-in-trade of a business was all along held to 
be profits and gains of the business under s. 10. By amendment made in 1955 
dividends now fall under s. 12(1A) as one of the ‘‘other sources’’ dealt with 
by s. 12. Mr. Palkhivala has relied on this amendment in support of his argu- 
ments. In my opinion this is an additional consideration which cannot be 
overlooked. ? 

There is another aspect of the matter. It is sometimes said that the exemp- 
tion in s. 25(3) is conferred on a business and not the person who carried on 
that business. Mr. Palkhivala also in the course of his arguments adopted 
this line for the purpose of showing that whatever the nature of the income 
of a business and under whichever head it is taxed it attracts the exemption. 
True s. 25(3) does not in terms state that the exemption is granted to the per- 
son and speaks of non-liability to pay tax in respect of the income, profits and 
gains of a discontinued business. But the way I read the sub-section is that 
the exemption from double taxation is conferred on the person—it may be a 
firm-——-who was carrying on any business which is discontinued and was charged 
to tax under the Act of 1918. Primarily charge of income-tax is directed to 
the person, natural or artificial, who earns income, profits and gains from what- 
ever source rather than to the ownership or enjoyment or activity which is 
the source of it. This seems to me to follow from ss. 8 and 4. Take the case 
of a firm. A firm by virtue of these charging sections is taxed in respect of 
the total income of its business—to adhere to the words of s. 4—‘‘including 
all income, profits and gains from whatever source derived’’. Speaking gene- 
rally the tax is on the entity—the firm—in respect of its income. The assess- 
ment is made on thé entity who is the assessee, and again speaking generally, 
collected from the asseasee. This principle is the substratum of s. 8. Another 
basic principle on which the section rests is that the levy is to be on the total 
income of that assessable entity. Where that assessable entity is an individual 
or a firm carrying on business the charge is on the aggregate income, profits 
and gains derived from that business. And if exemption is given in respect of 
the income, profits and gains of that business on the principle of avoidance 
of double taxation, it would naturally and normally be a concession in respect 
of the aggregate income, profits and gains derived from that business by the 
assessable entity. It is these basie principles which lead me to the conclusion 
that the exemption is to the person, natural or artificial, whose income from 
that business is the subject-matter of s. 25(3). Section 25(4) in terms speaks 
of the person. Considerable support is to be derived for this proposition from 
the observations of the Privy Council and of Kania C.J. which I have already 
quoted before. The liability of that person, natural or artificial, to pay the 
tax is founded on ss. 3 and 4 of the Act. Therefore, when you consider a pro- 
vision which enacts that the liability is exempt in case of discontinuance of 
the business carried on by that person in respect of the terminal period, you 
have to go to those sections to see what that liability was which attracts the 
exemption. The fundamental position was brought out in bold relief in the 
House of Lords case of Whitney v. Inland Revenue Commisstoners® where Lord 

9 [1926] A.C. 87. . 
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DA speaking with accredited accuracy as to these tax cases, stated (p. 
2): 

“...Now, there are three stages in the imposition of a tax: There is the declaration 
of liability, that is the part of the statute which determines what persons in respect of 
what property are Hable. Next, there is the assesmment. Liability does not depend on 
assesament: That ex hypothesi has already been fixed. But assessment particularizes 
the exact sum which a person Hable has to pay. Lastly come the methods of recovery 
if the person taxed does not voluntarily pay.” 

This passage has become locus classtous and was cited with approval by the 
Federal Court in Chatturam v. Commr. of Inc.-tax, Bihar'°, and very recenti; 7 
by the Supreme Court in Chatturam Hortlram Lid. v. Commr. of Inc.-tax! 
The exemption in s. 25(3) has to do with the incidence of liability. The sub- 
sequent provisions as to assessment and so on are machinery only. They en- 
able the liability to be quantified. The liability is definitely and finally fixed 
by the charging sections. The stage of assessment is not yet. Therefore, when 
you say that the liability to pay tax is exempt, it is not in the context of that 
machinery but in the context of the first stage of liability which as Lord Dune- 
din pointed out ex hypothesi has already been fixed. It is this concept of impo- 
sition of the tax and exemption from such imposition which to my mind leads 
to the solution of the case. No tax is to be charged in a case falling under 
s. 25(3), and Chap. III, which deals with heads of income, does not enter into 
the scheme or meaning of s. 25(3). Sections 7 to 17 in that chapter are com- 
puting sections. They deal with the mode or manner of computation or ascer- 
tainment of the quantum of tax under various heads and come into operation 
only when tax has to be charged as enjoined ‘by ss. 3 and 4. Therefore, in a 
section which lays down that no tax is to be charged in respect of the income, 
profits and gains of a discontinued business in respect of the terminal period, 
tt is impermissible to implant either the concept or the langnage and meaning 
of any of the ss. 6 to 17. 

All these considerations lead me to the conclusion that the ‘business’ con- 
templated in s. 25(3) is to be understood in the proper legal sense attributable 
to that expression without recourse to the artificial conception urged on behalf 
of the Revenue. Aid can, of course, be derived in considering a section from 
other sections of the statute so long as by doing so you do not alter the mean- 
ing of what is itself clear and explicit or diminish the efficacy of any express 
provision therein contained. In case of the section before us I am unable to 
see any reason for attributing to the word ‘business’ any modifled and straiten- 
ed meaning as pressed on behalf of the Revenue. Words of limitation are not 
as a rule to be read into a statute unless the subject-matter or context so re- 
quires. We are not dealing with any sweeping general words but an expres- 
sion of ample legal content. We are asked to acquiesce in a non-legal con- 
struction which limits the operation of the sub-section, so as to make the 
exemption given by it, not commensurate with the income, profits and gains 
of a business as understood in the legal sense and as understood in other cog- 
nate provisions and provisions having interaction. It is not permissible in 
case of a provision of the nature under consideration, therefore, to read into 
it words by implication and make it smaller than what its terms express. Con- 
siderations grounded on the scheme of the Act, the scheme and object of 
s. 25(3), the principle of cogency which-requires that relevant provisions of 
an enactment must as far as possible be read so as to harmonise them and 
other considerations which I have already discussed, are in my judgment abid- 
ing grounds for construing s. 25(3) as exempting the income, profits and gains 
of a discontinued business, without excluding from such income, profits and 
gains interest on securities where the securities are themselves stock-in-trade 
of the business. This is the only way I am able to read s. 25(3) after giving 
the words of the section their proper legal meaning and after reading the 
subgection along with other cognate sections and in the context of income-tax 
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law by which latter expression I understand that the meaning and import ot 
any provision in this fiscal enactment must be gathered in the light of general 
principles and the well-established rules of interpretation, that the true mean- 
ing of any passage is that which (being permissible) best harmonises with the 
subject and with every other passage of the statute and if you can do so with- 
out straining the language of a fiscal statute you must construe it in a manner 
which enables the smooth working of the system which it purports to regulate. 

I have so far omitted from discussion the meaning and import of the words ‘‘in- 
come, profits and gains’’ in s. 25(3) without being unmindful of them. Learn- 
ed counsel for the Revenue in the very opening of his argument stated that 
they were not germane to the question of construction of this sub-section. The 
submission also was that the expression meant nothing more than profits and 
gains of a business as understood in case of the head of income mentioned in 
s. 6(#v) and dealt -with in s. 10. The whole case for the Revenue had to be 
based on this narrow foundation of s. 10. In my judgment it is ill-founded. 
Mr. Joshi has in effect asked us to treat the word ‘income’ used in s. 25(3) 
as tautologous and superfluous when he said that it meant the same thing as 
‘profits and gains” and was synonymous with the latter expression. I am 
unable to agree. It is well established that in the context of the charging sec- 
tions the expression ‘income’ has a very wide import—wider than profits and 
gains. And I see no reason for equating the words ‘‘income, profits and gains’’ 
used in s. 25(3) with ‘‘proftts and gains”. The word ‘‘income’’ itself is of 
such broad connotation that without adding anything to it you can cover the 
whole ground of chargeability but the words ‘‘profits and gains’’ are not of 
such elastic ambit. How wide is the import of the expression ‘‘income’’ used 
in the charging ss. 3 and 4, can be gathered from numerous decisions. I shall 
quote one passage from the judgment of my Lord the Chief Justice (Chagla J. 
as he then was) in Kamdar In rel? where reference was made to the leading 
cases on the point (p. 769): 

“In Income-tax Commissioner v. Shaw, Wallace & Co. Sir George Lowndes deltver- 

ing the judgment of the Privy Council defined ‘income’ as a periodical monetary return 
‘coming in’ with some sort of regularity, or expected regularity, from definite sources. 
He likened ‘income’ pictorlally to the fruit of a tree, or the crop of a field. He further 
points out that the expansion of ‘income’ into income, profits and gains is more a matter 
of words than of substance. In Gopal Saran Narain Singh v. Commissioner of Income- 
Taz, B. & O”, the Privy Council went as far as saying that anything which can pro- 
perly be described as income is taxable under the Act unless expressly exempted. Lord 
Wright in the judgment of the Privy Council in Kamakshya N. Singh v. Commr. of In- 
come-Taz,“ appreciates the difficulty of defining ‘income’ and concedes that it is perhaps 
impossible to define it In any precise general formula, but he says that it is a word of 
the broadest connotation. He rather disapproves of Sir George Lowndes’ pictorial lan~- 
guage and sounds a note of warning against using picturesque similes to limit the true 
character of Income in general.” 
In Gopal Saran Narain Singh v. Commissioner of Income-taz, B. & O., their 
Lordships of the Privy Council held that in s. 12 the words ‘‘income, profits 
and gains’’ are used in a disjunctive sense and the word ‘‘income’’ is not 
limited by the words ‘‘profita’’ and ‘‘gains’’. It was there contended that 
these words as used in s. 12(1) must be construed as including only such in- 
come as constitutes or provides a profit or gain to the recipient i.e. that the 
word ‘‘income’’ was in some way limited by its association with the words 
‘profits’ and ‘‘gains’’, The contention was negatived and it was observed 
{p. 821): 

“The word ‘income’ is not limited by the words ‘profit and ‘gains’. Anything 
which can properly be described as income, is taxable under the Act unless expressly 
exempted.” 7 


12 oss 47 Bom. L.R. 742, F.B. 14 (1048) 47 Bom. L.R, 548, P.O. 
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I have already observed that the concept of imposition of the ti 
ion from such imposition emerges from ss. 3, 4 and 25(3) rea 
the observations cited above their Lordships of the Privy Cou 
appears to me, do broadly approve of this concept. In my juc 
of the words ‘‘income, profits and gains’’ in the context of 
business is purposeful and connotes their amplitude and the w 
port to the conclusion I have already arrived at that from this 
and gains you cannot exclude interest on securities in case of 
claims exemption on the ground that the interest was on a 
themselves were the stock-in-trade of his business. But the Re 
claims the statutory right to impose tax on a person in respect 
of his business from whatever source derived, demurs to his clain 
from double taxation under a provision in which also are to 
same words of wide import and asks us to put a narrow constr 

The whole contention on behalf of the Revenue here also has 
an insistence that inasmuch as the words ‘‘profits and gains of a 
a restricted meaning in the scheme of ss. 6 to 12 they must co: 
of s. 25 and the words ‘‘income, profits and gains’’ there use: 
read to mean no more than the profits and gains of a busine 
restricted sense. How fragile this argument is, can be seen ¥ 
s. 25(1) which says: 

“Where any business, profession or vocation to which sub-section (3) 
is discontinued In any year, an assessment may be made in that year 
the income, profits or gains of the period between the end of the previc 
date of such discontinuance in addition to the assessment, if any, made 
income, profits or gains of the previous year.” 


Tt is not disputable that the income, profits and gains of a dis 
ness must mean the same thing in sub-s. (1) and subs. (3). 
pointed out an accelerated assessment may at the option of 
Officer be made in respect of the income, profits and gains of 
business under subs. (1) unless sub-s. (3) is applicable. Is thi 
be confined only to profits and gains of the business, in the resi 
8. 10 or is the assessment to be on the aggregate income, profit 
the business, that is, inclusive of income of the business from 
The answer must be that there can be one assessment and it í 
respect of the entire income, profits and gains of the business ch 
ss. 8 and 4. In my opinion as. 6 and 10, so much relied on by 
no indicia to determine the meaning and import of the word ‘' 
only lay down a method of ita computation. It is little use dwi 
As my Lord the Chief Justice (Chagla J. as he then was) observe 
case, 88. 6 to 12 do not in any way control or limit the condit 
ability laid down in s.-4 and merely provide a machinery for 
computation for every species of income. In my judgment 
reasons, they cannot be read as in any way controlling or limi 
tions of exemption from that chargeability unless there is a cor 
for doing so. 

In construing these words ‘‘income, profits and gains’’ in tl 
a discontinued business, we must give them their ordinary legal 
rule of cogency requires that as far as possible these words ir 
s. 25 should have the same meaning attributable to them in sub- 
s. (4) and in other cognate sections. Section 26A and s. 44 tc 
already made reference are instances in point. I have also po: 
the decisions of the Privy Council and the Supreme Court that 
form part of a single scheme and how s. 25(4) was said to be a 
s. 26(2). It would only be a compelling context which could in 
to impose upon these words ‘‘income, profits and gains’’ of a dis 
ness a meaning-which carves out a good deal from their ordina 
The context supports the construction urged by the assessee ar 
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to read the words in their legal sense and not in any restricted manner. For 
all these reasons, I am of the opinion that on a true construction of s. 25(3) 
interest on securities which form part of the stock-in-trade of a business is 
part of the income, profits and gains of that business and entitled to exemption 
under that sub-section. 

So far I have dealt with the matter on principle and in the light of judi- 
cial pronouncements instructive of the principle but without reference to any 
authority on the construction of s. 25(3). Is there any authority which com- 
pels me to refrain from giving effect to the conclusions at which I have come? 

I can find none in those that have been cited to us. The one more relied 
upon by Mr. Joshi was Ambalal Himailal v. Commr. of Inc.-taz’®. The head 
note to the report is not accurate and does not bring out the ratio decedends of 
that cass. Mr. Joshi has relied on certain observations from the judgment of my 
Lord the Chief Justice and my learned brother Tendolkar J. in that case. 
Now the way I approach any income-tax matter is that it should be my en- 
deavour to appreciate and respectfully follow any direct observation made by 
this Court in another decision when I see that it was the reason which induced 
the Court to reach a conclusion. It is true that there is one observation made 
in that judgment which at first blush may seem to lend some support to the 
contention urged on behalf of the Revenue. But when you read that obser- 
vation in its context you find that it was made only in refutation of an argu- 
ment urged on behalf of the assesses who in that case had a Reference made to 
the High Court. When you examine the facts of the case and the submissions 
there made it becomes clear that the observation was made in the limited con- 
text of those facts and submissions. Before I refer to the same, it is necessary 
to state briefly the facta of that case. The asseæsee, a Hindu undivided family, 
was in 1948, when it was disrupted, carrying on three distinct and separate 
businesses : 

(4) money-lending business, 
(#) running a ginning factory, 
(iii) a share business. 
It was found, and this is important, that only the money-lending business had 
paid income-tax under the Act of 1918. On these facts the asseasee claimed 
the exemption granted by s. 25(4) not only in respect of the total income, profits 
and gains of the money-lending business but curiously enough in respect of 
the total income, profits and gains of all the three businesses. There was only 
the money-lending business subsisting in 1921-22 and in the statement of case 
the Tribunal stated that this fact was not disputed. The Tribunal held that 
the assessee was entitled to relief only in respect of the money-lending busi- 
ness which was charged to income-tax under the Act of 1918. At the hearing 
of the Reference the ingenious argument urged on behalf of the assesses by 
Sir Jamshedji Kanga was, that when you look at s. 25(4) it is clear that the 
Legislature intended to give relief not merely in respect of the particular busi- 
ness which was assessed to tax under the Act of 1918, but the relief contem- 
plated was in respect of the total income of the assessee whose business was 
succeeded to. The argument was based on the language used in subs. (4) to 
the effect that ‘‘no tax shall be payable by the first mentioned person in res- 
pect of the income, profits and gains for the period between the end of the 
previous year and the date of such succession. And it was in support of 
this argument, that it was pointed out that when you turn to s. 10 which 
deals with tax on business, profession or vocation the language used is ‘‘pro- 
fits and gains of any business, profession or vocation’’. It is essential to 
note that the attempt was to show that s. 10 speaks of ‘‘any business’ and 
therefore the exemption given by s. 25(4) should not be confined to the parti- 
cular busineas which was charged to tax under the Act of 1918 but ‘‘any 
business’’—meaning all the three businesses—of the assessee which at the time 
of disruption of the Hindu undivided family were being aren to inepme- 
15 (1051) 20 LTR. 280. 
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tax. Therefore, there was really an endeavour to introduce the concept and 
language of s. 10 in the ambit of s. 25(4). The contention was negatived as 
ingenious and the Court declined to accept the interpretation of s. 25(4) urged 
by the assessee which would have led to absurd results. In the course of his 
judgment the learned Chief Justice in examining the novel contention of the 
aasersseo, that he was exempted from payment of tax in respect of all the three 
distinct and separate businesses even though two of them did not even exist 
prior to 1922, observed at p. 285 of the report: 

=“ ..If that was the policy of the Legislature it is difficult to understand why relief 
should be given to a person whose business is succeeded to in respect of not only that 
business but also in respect of all sources of income.” 


Then in proceeding to examine the argument which sought to introduce the 
concept underlying the words ‘‘any business’’ in s. 10 and in s. 25(4#) the 
learned Chief Justice observed : 

“If we were satisfled that the Legislature intended to use the expression ‘income, 
profits and gains’ not only for the purpose of indicating the profits and gains of the 
business as contemplated by Section 10 but also for the purpose of Indicating the total 
mecome of the assessee then no doubt we would have to come to that conclusion, how- 
ever reluctantly; but fortunately there is a clear indication in this sub-section itself. 
What the Legislature intended by using the expression ‘Income, profits and gains’ was 
the profits and gains of the business or profession contemplated by Section 10 and not 
the total income of the assessee...” 


It is the latter part of these observations that are relied upon by Mr. Joshi. 
The ratio of the judgment is to be gathered from the following observations 
at p. 286 of the report: 

“...Further when you look at sub-section (4) as a whole, apart from the use of the 
expression ‘income, profits and gains’ it is clear that the conditions required for obtain- 
Ing of relief under this sub-section are firstly, carrying on any business, profession ar 
vocation; secondly, tax betng charged on this business, profeasion or vocation under the 
Act of 1918; and, lastly, succession to any such business, or vocation in such capacity 
by another pergon. Therefore, such other person must not only succeed, he must also 
succeed in such capacity, which means, he must carry on the same business, profession 
or vocation which had been carried on by the assesses to whom relief is to be given. 
Jf these conditions are satisfied then no tax is payable by the first mentioned person who 
is the person to whom relief is intended to be given in respect of the income, profits 
and gains of the perlod between the end of the previous year and the date of such 
succession.” 


It emerges, therefore, from the observations quoted immediately above that 
the ultima ratio of the decision is that the exemption is confined to the income 
of the particular business and did not embrace the total income of the assesasee. 
It is confined to the income of the particular business which was charged to 
tax under the Act of 1918 and not to any other distinct and separate business 
which did not fulfil the conditions laid down in s. 25(4) and which conditions 
must be satisfied before the exemption could be attracted. I have already 
said the observation about s. 10 was made only in the context of the facts of 
the case and to negative the submission made on behalf of the assesses. 

Needless to state that I would have dutifully and respectfully founded my- 
self on the above decision if the ratio of it was as suggested on behalf of the 
Revenue. But that ratio clearly is different as I have pointed out above. If 
the observations are read in the context of the submission and the line of argu- 
ment followed on behalf of the assesses in that case, and they must be so read, 
if I may respectfully make the observation, there is nothing in that decision 
from which the Revenue can derive any support. The case is clearly distin- 
guishable. 

The other decision relied upon by Mr. Joshi was Gopi Mohon and Sons v. 
Commr. of Inc.-taz, U.P. & C.P.1© The facts in that Reference before the 
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Allahabad High Court were that a certain Hindu undivided family which was 
-agseased in respect of ita income from property became divided in the previous 
year relevant to the assessment year 1941-42. It was held that there was a 
partition in the family as from January 31, 1941. An application was made 
claiming relief under s. 25(3) and it was rejected. It was not in dispute that 
the Hindu undivided family was assessed under the Act of 1918 but the assess- 
ment was made only in respect of income of the property and not any business. 
The Tribunal also rejected the second appeal. That was on the ground (1) 
that s. 25(3) applied only to a case where tax was charged under the Indian 
Income-tax Act, 1918, on business, profession or vocation and did not apply 
to a case where. tax was charged on income from property, and (2) that from 
the very nature of the case, it could not be said that there was any disconti- 
nuance of a business charged to tax under the Act of 1918. The High Court 
on a Reference approved of the decision of the Tribunal as perfectly correct. 
Tt was, however, urged at the hearing of the Reference that it waa an anoma- 
lous position that w e relief was granted in respect of a business none was 
granted in case of income from property. The argument solely based on an 
anomaly was rejected by the Court as ill-founded. Reliance was, however, 
placed on the following observations in the judgment at p. 223 of the report: 
“...The method of computation of income from property has been laid down in 
Section 9, while that for the computation of Income from business, profession or voce- 
tion has been described In Section 10. From this i is clear that the expression ‘busl- 
ness, profession or vocation’ used in Section 25(3) relates to that head of income, which 
has been dealt with in Section 10, ane is atte: dietinet drom ie heed ee eran aoe 
property’, which has been mentioned in section 9.” 
It may be pointed out that there was no question of any income, profits and 
gains of a business in that case; nor any question of any property owned on 
account of any such business. Tt is also clear that the learned Judges regarded 
68. 9 and 10 as dealing with the method of computation. True, the learned 
Judges have observed that ‘‘the expression ‘business, profession or vocation’ 
used in 8. 25(3) relates to that head of income, which had been dealt with in 
s. 10” and is quite distinct from the head of income mentioned in s. 9. Now, 
I agree that exemption oe s. 25(3) is in respect of income from business, 
but, with great respect, I am unable to agree that s. 25(3) relates to that head 
of income which has been dealt with in s. 10. On the facts which I have sum- 
marised the decision could not have been different. It will be seen that the 
nosition there was quite different and the decision is clearly distinguishable. 
For the reasons I have given I would answer the question in the affirmative. 


TENDOLKAR J. As my learned brother and I are not agreed as to the correct 
answer to the issue which we have re-framed, the case would be heard by one 
or more of the other Judges of the High Court as the Chief Justice may direct 
under the proviso to s. 66A of the Income-tax Act. Costs of the Reference 
before us will be costs in the Reference to be so tried. 


The reference was accordingly heard by K. T. Desai J. 


G. N. Joshi, with R. J. Joshi, for the Commissioner. 
N. A. Palkhivala, with Sir Jamshedji Kanga and B. A. Palkhivala, for the 
rwespondent-asseases. 


K. T. Dear J. Messrs. Chugandas and Co. (Securities), Bombay, a regis- 
tered firm, hereinafter referred to as ‘‘the assessee’’, was a dealer in securi- 
ties. Securities constituted the stock-in-trade of its business. It received a 
sum of Ra. 4,18,992 as and by way of interest on securities during the account- 
ing year 1946, the assessment year being 1947-48. The assessee firm was dis- 
solved on June 80, 1947. It received a sum of Ra. 1,01,229 during the account- 
ing period January 1, 1947, to June 30, 1947, the assessment year being 1948-49, 
as interest on securities. The business carried on by the assesses was an old 
business. It had paid tax in connection with that business-under the provi- 
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sions of the Indian Income-tax Act, 1918. That business ha 
continued, the assessee became entitled to the benefit of the 1 
tained in s. 25(3) of the Indian Income-tax Act, 1922. A ques 
whether the benefit conferred by s. 25(3) extended to interes 
received by the asseasee as aforesaid. At the instance of the C 
Income-tax, Bombay City, I, the following question was referred 
under s. 66(1) of the Indian Income-tax Act: 

“Whether on the fects and circumstances of the case interest receiv 
held by the assessee formed part of the asgeasee’s business income for 
claiming relief under section 25(3) of the Indian Income-tax Act?” 


After the reference was made, the Supreme Court gave its ju 
case of Untied Commercial Bank Ltd. v. Commr. of Inc.-taz'. 
n Asda iira Court held that where securities are held by a b 

his trading assets in the course of his business, income frc 
ib was required to be shown under the head ‘‘Interest 
falling under 8. oT of the Income-tax Act, 1922, and not under t 
fita and gains of business, profession or vocation’? falling under 
Having regard to the decision of the Supreme Court, when the m 
for hearing before Mr. Justice Tendolkar and Mr. Justice 8. 
question was re-framed in order to bring out the real point : 
between the parties. The re-framed question is as follows :— 
“Whether the assessee is entitled to the benefit of section 25(3) ir 
interest on securities?” 


There was a difference of opinion between Mr. Justice Tendolkar 
tice 8. T. Desai as regards the answer to be given to the afor 
Mr. Justice Tendolkar was of the opinion that the assesses was | 
the benefit of s. 25(3) in respect of the interest on securities wh: 
S. T. Desai was of the opinion that the asseasee was entitled t 
The matter has now come up for hearing on that question bed 
the provisions contained in s. 66(A) of the Indian Income-tax . 

The provisions of s. 25(3), which have given rise to the contr 
follows :— 

“Where any business, profession or vocation on which tax was at a 
under the provisions of the Indian Income-tex Act, 1918 (VII of 1918), 
then, unleas there has been a succession by virtue of which the pro 
section (4) have been rendered applicable no tax shall be payable in 
income, profits and gains of the period between the end of the previot 
date of such discontmuance, and the assessee may further clatm that the 
and gains of the previous year shall be deemed to have been the income, ] 
of the said period. Where any such clatm is made, an assessment shall 
basis of the income, profits and gains of the said period, and f an amu 
already been paid in respect of the Income, profits and gains of the pr 
ceeding the amount payable on the basis of such assesament, a refund at 
the difference.” 


The applicant contends that when the legislature used the wor 
hes, profession or vocation on which tax was at any time char; 
provisions of the Indian Income-tax Act, 1918’’ it referred or 
Income under the head ‘‘Income derived from business’’ falling 
the Indian Income-tax Act, 1918, and on income under the head 

ings’’ falling under s. 10 of the said Act. It is further c 
when the legislature in the year 1922 used the words “no tax 
able in respect of the income, profits and gains of the period 
end of the previous year and the date of such discontinnance’’ 
refer only to income, profits and gains liable to be shown under tł 
neas’’ under s. 10 of the Indian Income-tax Act, 1922, as orig: 
and ynder the head ‘‘Profeasional earnings’’ under the repealec 
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said Act and that those words now refer to the income, profits and gains liable 
to be shown under the head ‘‘Profita and gains of business, profeasion or voca- 
tion’’ under the present s. 10 of the said Act. It is further urged that when 
the legislature used the words ‘‘and the assessee may further claim that the 
income, profits and gains of the previous year shall be deemed to have been 
the income, profits and gains of the said period’’, the legislature was only 
referring to what was liable to be shown under the heads -‘‘Business’’ and 
**Profeasional earnings’’ referred to in ss. 10 and 11 of the said Act as first 
enacted and that those words now refer to what is liable to be shown under 
the head ‘‘Profits and gains of business, profession and ‘or vocation’’ under 
the present s. 10 of the said Act. It is further contended that when the 
legislature used the words ‘‘the income, profits and gains’’ in the sentence 
‘Where any such claim is made, an assessment shall be made on the basis of the 
income, profits and gains of the said period and if an amount of tax has al- 
ready been paid in respect of the income, profits and gains of the previous 
year exceeding the amount payable on the basis of such assessment a refund 
shall be given on the difference’’, the legislature was referring only to the 
income, profits and gains liable to be shown under as. 10 and 11 of the said Act 
as first enacted in the year 1922 and that those words now refer to what is 
liable to be shown under the present s. 10. 

Having regard to the decision of the Supreme Court in the case reported in 
United Commercial Bank Lid. v. Commr. of Ino.-taz, the present position in 
law is that where an assessee derives income, profits and gains from a business 
carried on by him, such income, profits and gains may have to be shown under 
various heads. If securities constitute the stock-in-trade of his business, inte- 
rest received in connection with those securities would have to be shown sepa- 
rately under the head ‘‘Interest on securities’’ covered by s. 8 of the Act of 
1922. If the business consisted of purchase and sale of houses, the income 
derived from such houses would have to be shown separately under the head 
‘Income from property’ under s. 9 of the Act of 1922. If shares of joint 
stock companies constitute the stock-in-trade of such business, the dividend 
income derived therefrom would have to be shown separately under the head 
‘‘Income from other sources’’ under s. 12 as it now stands after the amend- 
ment made in the year 1955 and it is only the residue which may remain there- 
after which would have to be shown under the head ‘‘Profits and gains of 
businees, profession or vocation’’ covered by s. 10. Even under the Indian 
Income-tax Act of 1918, if an asseasee derived income, profits and gains from 
a business carried on by him, he was under an obligation to show the interest 
received by him from securities which constituted the stock-in-trade of his 
business under the head ‘‘Interest on securities’’ covered by s. 7 of the Act 
of 1918. If purchase and sale of house property constituted the business of 
such assessee, then the income derived from house property was liable to be 
shown separately under the head ‘‘Income derived from house property’’ under 
sB. 8 of the Act of 1918. Only the balance of income, profits and gains of such 
business remaining thereafter was liable to be shown under the head ‘‘Income 
derived from business’? under s. 9 of the Act of 1918. It is contended on 
behalf of the assessee that when the legislature used the words ‘‘Where any 
business...on which tax was at any time charged under the provisions of the 
Indian Income-tax Act, 1918” in s. 25(3) it referred to the tax which might 
at any time have been charged under the Act of 1918 under any of the three 
heads referred to by me above in respect of the income, profits and gains of 
the business carried on by the asseasee. It is further contended on behalf of 
the assessee that where such business is discontinued, no tax is pryable in res- 
pect of the income, profits and gains of such business for the period between 
the end of the previous year and the date of such discontinuance which may 
have to be shown under each of the four heads referred to by me above under 
the Indian Income-tax Act, 1922. It is further contended by the assessee 
that the words ‘‘and the asseasee may further claim that the income, profits 
and gains of the previous year shall be deemed to have been the income, pro- 
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fits and gains of the said period? also refer to the income, profits and gains 
of such business which are required to be shown under each of the aforesaid 
four heads under the Act of 1922. It is also contended that when the legis- 
- “lature used the words ‘‘Where any such claim is made, an assessment shall be 
made on the basis of the income, profits and gains of the said period and if 
an amount of tax has already been paid in respect of the income, profits and 
gains of the previous year exceeding the amount~payable on the basis of such 
assessment, a refund shall be given on the difference’’, the legislature was 
referring to the income, profits and gains of such business liable to be shown 
under each one of the aforesaid four heads under the Act of 1922. 

In order to adjudge which of these rival contentions is correct, it is neces- 
sary to look fairly at the language used by the legislature in s. 25(3) itself. 
That section speaks of ‘‘any business...on which tax was at any time charged 
under the provisions of the Indian Income-tax Act, 1918’’. It is common ground 
that a business was not a unit of assessment under the Indian Income-tax Act 
of 1918. What the legislature intended to convey was any business, on the 
income, profits and gains whereof tax was at any time charged under the Indian 
Income-tax Act of 1918. Section 2(#) of the Indian Income-tax Act of 1922 
lays down that unless there is anything repugnant in the subject or context, the 
expression ‘‘business’’ includes any trade, commerce or manufacture or any 
adventure or concern in the nature of trade, commerce or manufacture. The 
expression ‘‘business’’ in s. 25(3) can only refer to the activity which is styled 
business. What has to be discontinued is that activity before the section can 
apply. Lf what is to be discontinued is the activity business, the tax which 
is referred to in connection with that activity business must of necessity refer 
to the tax payable in connection with the income, profits and gains deriveđ 
from that activity business irrespective of the head or heads under which 
such income, profits and gains are ed to be shown under the provisions 
contained in the Indian Incometax Act, 1918. The expression ‘‘business.. 
on which tax was at any time charged’’ on a plain reading of the section must 
refer to the tax charged under any of the heads under which the income, pro- 
fits and gains made as a result of such activity may have been entered. If 
guch income, profits and gains included interest on securities which constituted 
the stock-in-trade of that business, the tax paid under the head ‘‘Interest on 
gecurities’’ would be covered. There is no warrant for confining the tax to 
only one head. When the legislature thereafter uses the words ‘‘no tax shall 
be payable in respect of the income, profits and gains’’, the legislature is re- 
ferring to the tax otherwise payable in respect of the income, profits and 
gains derived from the activity business referred to earlier. The income,’ pro- 
fits and gains of business here referred to do not refer exclusively to income, 
profits and gains liable to be shown under the head referred to in s. 10 of the 
Act of 1922. The intention of the legislature is to completely exempt the 
income, profits and gains resulting from the activity styled ‘business’ for the 
period referred to in the section. When the legislature uses the words ‘‘and 
the assessee may further claim that the income, profits and gains of the pre- 
vious year shall be deemed to have been the income, profits and gains of the said 
period’’, the legislature is referring to the totality of income, profits and gains 
in connection with the activity styled ‘business’ under that sub-section and 
not merely to the income, profits and gains liable to be shown under s. 10, 
When the legislature uses the further words ‘‘where any such claim is made, 
an assessment shall be made on the basis of the income, profits and gains of 
the said period’’, it refers to all the income, profits and gains made in con- 
nection with the activity styled business in that section. When the legislature 
uses the further words ‘‘if an amount of tax has already been paid in res- 
pect of the income, profits and gains of the previous year exceeding the amount 
payable on the basis of such assessment, a refund shall be given of the differ- 
ence’’, the legislature there again is referring to all the income, profits and 
pi ‘of the activity termed business in that section. It seems to be a far- 

ed construction of that section to say that what the legislature intended 


ey 


1958.] OOR., INC.-TAX 0. E 


was not the totality of the income, profits and gains of the activity termed ~ ~. 


business but was intending what Was liable only to be entered under the pro- 
visions contained in s. 10. The term ‘business’ for the purpose of disconti- - 
nuance cannot have one meaning and the same term ‘‘business’’ for the pur- 
pose of tax cannot have another meaning. ia 

Sub-section (3) of s. 25 was enacted in order to mitigate the effect of doublo 
taxation levied in respect of'the income, profits and gains of one accounting 
year having regard to the changes made in the Income-tax law by the Act of 
1922. Section 14(2) of the Act of 1918 provided as follgws:— f 

“Subject to the conditions hereinbefore set out, there shall be levied in respect of 
the year beginning with the first day of April 1918, and in respect of each subsequent 
year, by collection in that year and subsequent adjustment as hereinafter provided 
income-tax upon every assessee in respect of his taxable income in that year at the rate 
specified in Schedule L” 

Under the aforesaid provisions the income, profits and gains for the account- 
ing year 1921-22 were liable to be charged to tax in the assessment year 1921-22 
ander the Act of 1918. 

There was a material alteration in the aforesaid scheme of taxation made 
by the consolidating and amending Indian Income-tax Act XI of 1922. Under 
the Act of 1922 the tax had to be paid in the current assessment year in res- 
pect of the income, profits and gains of the previous year; with the result that 
during the assessment year 1922-23 tax was liable to be paid once again under 


-the Indian Income-tax Act, 1922, in respect of the income, profits and gaing 


for the accounting year 1921-22. 

The question that I have to consider relates to the extent of the relief 
granted by the legislature. There appears to be no warrant for giving 
a very truncated and artificial meaning to the expression ‘‘income, profits and 
gains’’ used in that section in connection with ‘business’, When the legis- 
lature says that no tax shall be payable in respect of the income, profits and 
gains of the period between the end of the previous year and the date of such 
discontinuance, the legislature intended to exempt from tax all income, profits 
and gains derived from the activity ‘business’, When giving the ‘exemption 
the legislature, in my view, did not contemplate or intend that the asseasee 
would nevertheless have to pay tax in connection with that part of the income, 
profits and gains made in connection with the activity ‘business’ which may 
consist of income from securities in ẹ case where securities constituted the 
stock-in-trade of that business. It could not possibly be the intention of the 
legislature in giving the exemption that tax was intended to be charged by 
the legislature under three out of the four different heads under which the 
income, profits and gains derived from business is liable to be shown under the 
provisions of the Indian Income-tax Act, 1922. When the legislature enacted 
that ‘‘the asseasee may further claim that the income, profits and gains of the 
previous year shall be deemed to have been the income, profits and gains of 
the said period’’, the legislature did not intend that the income, profits and 
gains of that business for the previous year should remain unaltered to the 
extent that the same are shown under the head ‘‘Interest on securities’’, ‘‘In- 
come from properties’? and ‘‘Income from other sources’’ and that only the 
residue thereof shown under the head referred to in s. 10 alone should be sub- 
stituted. When the legislature provided for an assessment in connection with 
such business to be made on the basis of the income, profits and gains of the 
period referred to in that sub-section, the legislature did not contemplate the 
assessment to be made only under the head referred to in s. 10. What is pro- 
vided is that the assessment shall be made ‘‘on the basis of the income, profits 
and gains of the said period’’. There is no warrant for adding thereto the 
words ‘‘liable to be shown only under section 10”. 

Section 25(3) being part of s. 25, it would not be out of place to consider the 
sense in which the Legislature has used similar words in other parts of the 
game section. As the marginal note to that section shows, it deals with assess- 
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- oe business, a ee or vocalion te HA wi 

«agile 1s dibcontinúed in any. year; ân amsarmont may ba made 
basis of the income, profits or gains of the period between the end « 
and the date of such discontinuance in addition to the assessment, | 
bass of the income, profits or gains of the previous year.” 
When the Indian Income-tax Act, 1922, was first passed in 19 
“Where any business, profession or vocation commenced afte 
. March 1922 is discontinued ete.’’ By Act XI of 1924 for 
menced after the 3lst day of March 1922’’ the words ‘‘on 
was not at any time charged under the provisions of the I 
Act, 1918’? were substituted. By Act XI of 1944 these ne 
were substituted by the words ‘‘to which sub-section (3) i 
which now appear. This sub-section provides for assesame 
the year of discontinuance itself on the basis of the income 
of the period between the end of the previous year and the 
continuance. Mr. Joshi, the learned counsel for the applica 
that it seemed as if-the expression ‘‘assessment’’ in this sub- 
the assessment being made in respect of the totality of the i 
gains made in connection with the discontinued business < 
referred to therein. He, however, stated that the language 
different, and that in the context of the language used in 8 
the expression ‘‘income, profits and gains’’ bore a differer 
stated that such difference arose by reason of the use by the 
words ‘‘agsessment may be made’ contained in s. 25(1), ! 
argument it was pointed out that the legislature in sub-s. 
the making of an assessment when the option given thereh 
the assessee and that a difference in result is not warranted 
in the alternative argued that even so far as s. 25(1) is co 
when dealing with discontinued business to the assessment 
under the head referred to in s. 10 of the Act of 1922. In: 
not be proper to give a truncated meaning to the express 
when the legislature says that assesament may be made on 
income, profits and gains of the period referred to in the 
assessment has to be made in connection with the income, pr 
a business, you have to assess the totality of the income, profi 
in connection with that business under whatever head the st 
to be entered having regard to the provisions contained in th 
1922. 

Section 25(1) of the Indian Income-tax Act, 1922, merely 
celerated assessment in the year of assessment itself. The £ 
the case of Commr. of Inc.-tac, Madras v. K. Shrinwasan & 
observed at p. 97 that all that the section authorises the Inc 
do is that it gives him an option to make a premature asses 
fits earned up to the date of discontinuance in the year of 
self instead of in the usual financial year. This section does 
splitting up of the assessment in two different years. It was 
provide that in the case of a discontinued business, the in 
gains in connection with that business have to be assessed i 
the income, profits and gains are liable to be shown under 
to in s. 10 of the Act in the year of discontinuance itself, ar 
any interest on securities earned in connection with that Ł 
where securities constituted the stock-in-trade of that busiz 
on securities is to be assessed separately in a subsequent ass 

my view, such splitting up was never intended or contemplat 
of the Act, and it is not possible to say that when the legi 
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dering the question of assessment under s. 25(1) a part of the income of the 
discontinued business was to be assessed in one year and another part in another 
year. In my view, the alternative argument advanced by Mr. Joshi in con- 
nection with s. 25(1) viz, that it refers only to an assessment in connection with 
the head referred to in s. 10 is without any merit and without any foundation. 

I shall now turn to s. 25(2). That section provides: 

“25.(2) Any person discontinuing any such business, profession or vocation shall 
give to the Income-tax Officer notice of such discontinuance within fifteen days thereof, 
and, where any person fails to give the notice required by this sub-section, the Income~ 
tax Officer may direct that a sum shall be recovered from him by way of penalty not 
exceeding the amount of tax subsequently assessed on him in respect of any income, 
profits or gains of the business, profession or vocation up to the date of its discontl- 
nuance,” 

This sub-section deals with the question of the imposition of the penalty, and 
ine words ‘‘not exceeding the amount of tax subsequently assessed on him in 
respect of any income, profits or gains of the business, profession or vocation 
upto the date of its discontinuance’’ refer to the assessment made in respect of 
the totality of the income, profits or gains made in connection with the dis- 
continued business, and not to that part of it which is liable to be entered under 
the head referred to in s. 10. 

I will now turn to s. 25(4) as it was enacted originally by the Act of 1922. 
That sub-section provided as under :— 

“25.(4) Where an assesament is to be made under sub-section (1) or sub-section (3), 

the Income-tax Officer may serve on the person whose income, profits and gains are to 
be assessed, or, in the case of a firm, on any person who was a member of such firm 
at the time of its discontinuance, or, in the case of a company, on the principal officer 
thereof, a notice containing all or any of the requirements which may be included in a 
notice under sub-section (2) of section 22, and the provisions of this Act shall, so 
far as may be, apply accordingly as if the notice were a notice issued under that sub- 
section.” 
‘The assessment referred to in sub-s. (4) is the assessment which is required to 
be made under subs. (1) or sub=. 9. The assessment which is required to 
be made under sub-s. (1) or sub-s. (3) is the assessment in respect of the tota- 
lity of the income, profits or gains made in connection with the activity busi- 
ness. The original sub-+. (4) of s. 25 has been renumbered as sub-s. (6) of s. 25 
and the words ‘‘sub-section (1) or sub-section (3)’’ therein have been substi- 
tuted by the words ‘‘sub-section (1), subsection (3) or sub-section (4)’’. I 
may also refer to s. 26 of the Act of 1922. Section 26 is a section which is co- 
related to s. 25 and it forms an integral part of the scheme of the Act. The 
Privy Council recognised this fact in the case of Commr. of Inc.-tax, Bombay v. 
Polson®, The Privy Council there observed as follows (p. 741) :— 

“|, Sections 25 and 26 no doubt form part of a single scheme and their interaction 
must not be ignored.” 

Section 26 as enacted in the year 1922 ran as follows :— 

“Where any change occurs in the constitution of a firm or where any person has 
succeeded to any business, profession or vocation, the assesament shall be made on the 
firm as constituted, or on the person engaged in the business, profession or vocation, as 
the case may be, at the time of the making of the assessment.” 

The part material for the purpose of the present case is as follows :— 

«...Where any person has succeeded to any business..., the assessment shall be 
made...on the person engaged in the business,...at the time of the making of the 
assessment.” 

Now, the word ‘assessment’ here clearly refers to the assessment made in 
connection with the totality of the income, profits and gains made in connection 

with such business. It does not refer merely to the head referred to in s. 10. 


3 (1945) 47 Bom. L.R. 737, P.O. : 


-880 THA BOMBAY LAW REPORTER. [VOL. LXI- 
z ~A 


Mr. Joshi submitted that the expression ‘‘assessment’’ even here in’ connection _ 


with business referred only to the assessment that may be made under the head* 


referred to ins. 10. In my view, it was never the intention of the legislature 
in-enacting s. 26 that where there is a case of succession, the person who suc-- 
ceeds should be made liable only in respect of that part of the income, profits. 
and gains of the business which is liable to be included under the head referred_ 
to in s. 10 and that as regards the rest, the person who has been succeeded would 
be assessed. In my view, this theory of assessment in compartments sought to 
be imported in the provisions of as. 25 and 26 is without any basis or founda- 
tion. As regards s. 26 it has been observed by the Privy Council in the case of 
the Indian Iron & Steel Co., Lid. v. Commr. of Inc.-taz, Bengal*, that s. 26 is. 
not concerned with the computation of tax, but with the person upon whom the 
liability is imposed. In my view, reading s. 25 as a whole the words ‘‘income, 
profits and gains’’ appearmg in sub-s. (3) refer to the income, profits and 
gains made in connection with business under whatever head the same may have 
to be shown. 

There is another aspect of the matter to which I will now advert. Under the 
Act of 1918 as well as under the Act of 1922, various heads of income, profits- 
and gains are mentioned. Section 5 of the Act of 1918 provided as follows :— 

“Save as otherwise provided by this Act, the following classes of income shall be- 
chargeable to income-tax in the manner hereinafter appearing namely, 

(i) Salaries; 

(H) Interest on securities; 

(#i) Income derived from house property; 

(tv) Income dertved from business; 

(v) Professional earnings; 

(vi) Income derived from other sources.” 
Section 6 of the Act of 1922 when first enacted provided as follows :— 


“Save as otherwise provided by this Act, the following heads of income, profits and 
gains, shall be chargeable to Income-tax in the manner hereinafter appearing, namely:— 
(i) Salaries; 


Section 6 of the Indian Income-tax Act, 1922, aa it now stands provides as 
onder :— X 


“Save as otherwise provided by this Act, the following heads of income, profits and 
gains, shall be chargeable to iIncome-tax in the manner hereinafter appearing, namely:— 

. (t) Salaries; i 

(H) Interest on securities; 

(#4) Income from property; 

(iv) Profits and gains of business, profession or vocation; 

(v) Income from other sources; 

(vi) Capital gains.” 
It is clear from the above that the nomenclature of some of the heads has 
changed from time to time and that the legislature by legislation has amalga- 
mated two heads into one. A scrutiny of some of the sections of the Act as 
they existed from time to time will show that what was included in some of 
the heads has changed. By an amendment made by s. 9 of the Finance Act, 
1955, with effect from April 1, 1955, the head ‘‘Income from other sources”? 
covered by s. 12 is to include dividends. The result is that in the case of a 
business where shares of joint stock companies constituted the stock-in-trade of 
the business, dividends received in respect of those shares, which were at one 
time lable to be shown under the head ‘‘Profits and gains of business, profes- 
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“+ | sion or vocation” referred to in s. 10 would now, after the amendment, have 


to be shown under the head ‘‘Income from other sources” referred to in 8. 12. 
In this connection, I may refer to a decision of a division bench of this Court 
(Commr. of Inc.-taz v. Ahmuiy and Co., Lid). In that case, Chagla C.J. and 
Tendolkar J. held that in the case of an assesses company which was a dealer in 
shares which constituted the stock-in-trade of the business of the company, the 
dividend income received by the company was income from business chargeable 
under s. 10. This decision was given before the amendment of 1955. In view 
of the amendment made in the year 1955, this dividend income would now have 
to be shown under the head ‘‘other sourcea’’ covered by s. 12. Section 8 of 
the Act of 1918 provided that under the head ‘‘Income derived from house 
property’’ the bona fide annual value of any house property of which the 
asseasee was the owner was required to be shown subject to certain allowances. 
When we come to the Act of 1922 as first enacted s. 9(1) provided as follows: 
“9, (1) The tax shall be payable by an asseasee under the head ‘Property’ in respect 
of the bona fide annual value of property consisting of any buildings or lands appur- 
tenant thereto of which he is the owner other than such portions of such property as 
he may occupy for the purposes of his business...” 
The present s. 9 provides as follows :— 


“9. (1) The tax shall be payable by an amsessee under the heed Income from pro- 


- perty’ In respect of the bona fide annual value of property consisting of any buildings 


or landa appurtenant thereto of which he is the owner, other than such portions of 
such property as he may occupy for the purposes of any business, profession or voca- 
tion carried on by him the profits of which are assessable to tax...” 

These different provisions in connection with property also indicate that what 
was liable to be included under a head has varied. Some of the heads do not 
include all that would ordinarily be covered by the words used in describing 
the head. For instance, under the head ‘‘Salaries’’ referred to in the present 


‘gs. 7 of the Act of 1922 the salary received by a servant of a foreign Govern- 


ment is not liable to be shown under this head. Similarly as regards the head 
‘Interest on securities’’, the interest on securities issued by a foreign Gov- 
ernment is not liable to be shown under that head. In my view, when the 
legislature enacted s. 25 and legislated in connection with the discontinuance 
of a business and provided for certain reliefs in connection with the income, 
profits and gains of such business, the legislature was not contemplating any 
one particular head of income, profits and gains with its varying nomenclature 
and varying content. In this connection it would be pertinent to note that where 
the legislature intended to refer to a particular head of income, it has been 
careful enough to refer to the same by describing it as the ‘‘head’’, by using 
the specifo words by which the head is known with the first letter thereof in 
capital and by putting’ those words into inverted commas so that no confusion 
may arise as regards the intention of the legislature. 

I will refer in this connection to the provisions contained in the Act of 1922 
as Arst enacted. Section 18 as first enacted provided as follows :— 

“18. (1) Income-tax shall, unless otherwise prescribed in the case of any security of 
the Government of India, be leviable in advance by deduction at the time of payment 
in respect of tncome chargeable under the following heads:— 

G) ‘Salaries’ and 

(H) ‘Interest on securities’. 

(2) Any person responsible for paying any income chargeable under the head ‘Sala- 


-ries shall, at the time of payment, Gadet ‘Shoosie tex. onthe amont. payable. at the 


rate applicable to the estimated income of the amessee under this head... 
Recuon ae n prora as follows :— 

name and, so far as it is known, the address of every person who was 
Sica a ae A o A oo ke a a e a tae o Bt 
ee EO PA ee company, body, association or private employer, see eee 
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may be, any income chargeable under the head ‘Salaries’ of such am 


Sub-section (5) of s. 46 provided as follows :— 

“48. (5) Lf any assesses is in receipt of any income chargeable unde 
ries’, the Income-tax Officer may require any person paying the same 
A reference may also be made in this connection to ss. 7 to 12 
1922., Numerous such instances can be cited from the Act as 
If we examine the provisions contained in s, 25(3) we have th 
ness, profession or vocation’’. Under the Act of 1918 the wor 
itself did not describe any head. The head under s. 9 of the A 
“‘Income derived from business’’. The words ‘‘profession or 
pearing in sub-s. (3) did not constitute the language of the he 
of the Act of 1918. The head under s. 10 of the Act of 1918 wa 
earnings’’, though it included profits of any vocation. When - 
Act of 1922 as first enacted the word ‘Business’ represent 
clature of the head covered by s. 10. As regards the words 
vocation’’ they did not represent any head under the Act o 
enacted. The head under s. 11 as originally enacted was ‘‘Pr 
inge’. As a result of the legislative amendments the head ‘‘Pr 
ings’’ has now been completely abolished. By the amending A 
the head under s. 10 has been altered to ‘‘Profits and gains o: 
fession or vocation’’. There is a temptation to equate the w 
profession or vocation’’ with the head ‘‘Profits and gains of | 
sion or vocation’’ now appearing in s. 10 of the Indian Incom 
after the amendment made in 1939, because the words ‘‘busi 
or vocation’’ appear in juxtaposition, but when these words w 
Act of 1922 at the time when that section was first enacted, thi 
head like ‘‘profits and gains of business, profession or vocation’ 
when the legislature used the words ‘‘business, profession c 
s. 25(3) and referred te the income profits and gains thereof, i 
ring to any particular head of income. If the legislature inter 
to refer to any particular head or heads, it would have done £ 
language for the purpose as it has done in various other provis 

In order to visualise the effect of what Mr. Joshi contends 
up the case of a company whose sole business was to deal in 
constituted its stock-in-trade. If, whilst the Act of 1918 was in 
company’s assessable income for any year was computed at - 
tax had been paid thereon and if the said sum of Ra. 15 lacs 
puted by showing Rs. 24 lacs under the head ‘‘Interest on seo 
showing Rs. 9 lacs as loss under the head ‘‘Income derived 
would it be possible to say that in respect of the business of © 
tax has been charged under the Act of 1918 within the mear 
of the Act of 1922? It would be an unrealistic and far fetel 
to say that the company carried on business on which no tax w 
my view, it could not have been the intention of the legislat 
- relief to such an assessee merely becanse its profits have bee 
a head other than that covered by s. 9 of the Act of 1918. 
illustration: If the business of an assesses company consisted | 
chase of shares of joint stock companies which constituted il 
under the present s. 12 the income from the dividends would b 
under the head ‘‘Income from other sources’. That incor 
amendment was liable to be shown under the head ‘‘Profita an 
ness, profession or vocation’’ referred to in s. 10. If the asseai 
in connection with such business under the Act of 1918 and 
said business, could it be said that the asseesee is not entitled 
s. 25(3) in respect of income from dividends merely because it 
to ke shown under s. 12 instead of under s. 101 In my view 
when it referred to income, profits and gains in s. 25(3) in 


advanced that a landlord who 1 lives merely on rental income should be deemed 
to be exercising a vocation. In dealing with that argument the learned judges 
observed that the method of computation of income from property had been 
laid down in s. 9, while that for the computation of income from business, pro- 
fession or vocation had been described in s. 10. They further observed as 
follows (p. 223) :— 

“...From this it is clear that the expression ‘business, profession or vocation’ used 
in. Section 25(3) relates to that head of income, which has been dealt with in Section 10, 
and is quite distinct from the heed of ‘income from property,’ which has been mentioned 
in Section 9.” 

To the extent that the judgment contains observations which are contrary to 
the view I have taken, with respect, I do not agree with the same. 

The facts in respect of the case reported in Ambalal Himatlal v. Commr. of 
Ine.-taz, were the following: The assessee, a Hindu undivided family, carried 
on three separae businesses, viz. (1) money-lending, (2) running a ginning fas- 
tory and (8) a share business. That family was disrupted in 1948 and the 
businesses were divided amongst its members. It was found that only in 
respect of the money-lending business the Hindu undivided family had paid 
tax under the Act of 1918. The assessee claimed the benefit of s. 25(4) in 
respect of all the businesses carried on by it up to the date of partition. The 
learned judges held that the benefit accrued only in respect of the business in 
connection wherewith tax had been paid viz., the money-lending business. In 
the course of his judgment Chagla C.J. observes as follows (p. 286) :— 

“...Therefare, the whole emphasis in sub-section (€) is not upon the axsezsee so 
much as upon the particular business, profession or vocation which was carried on and 
which was subjected to tax under the Act of 1918. One might almost say that the re- 
lief contemplated to be given was not to the assessee so much as to the particular busi- 
ness,...” 

There are observations in that case which go to show that the learned judges 
considered that the legislature in s. 25(4) contemplated profita and gains of 
business, profession or vocation contemplated by s. 10. Mr. Joshi very strongly 
relied upon the words in that judgment which appear at p. 285 where Chagla 
. one observes : 

“Wht the Legislature intended by uaing the expremlon “income, profits and gains 
a e a cad a of dic Loa aE OMe A A ea A 
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Table to be included under ‘the I head ‘Profits and gains of business, 1083, profession 
or vocation’? covered by s. 10. It is only in those cases where securities consti- 
tute the stock-in-trade of a business that the question arises of including the 
interest on securities which forms part of the profits of such business under the 
head ‘‘interest on securities’ referred to in s. 8, and it ia only in cases where 
the business consists of purchases and sale of houses that the question would 
arise of including the income from such houses which forms part of the profits 
of such business under the head ‘‘Income from property’’ referred to in s. 9 
of the Act. The learned judges without any argument might well have thought 
that all profits and gains of business were liable to be shown under s. 10. In 
the absence of any argument as to the heads under which profits and gains 
of a business may have to be shown this judgment cannot be regarded as an 
authority for the preposition for which Mr. Joshi is contending. I cannot 
regard that judgment as a considered expreasion of an opinion on the matter 
with which I have to deal and I cannot regard it as having any binding autho- 
rity on me, on the point which I have to decide. 

In the course of the arguments advanced before me, there was a controversy 
between counsel as regards the section or sections which constituted the charg- 
ing section or sections under the Act of 1918 and under the Act of 1922 as 
first enacted. There is no necessity for me to give any decision on that ques- 
tion in the present reference. Mr. Joshi had argued that in s. 25(3) the use 
of the words ‘‘on which tax was at any time charged’’ when read along with 
the provisions contained in the Indian Income-tax Act, 1918, indicated that what 
the legislature was referring to was the class of income specified in s. 9 of 
the Indian Income-tax Act of 1918. He urged that s. 5 of the Act of 1918 
provided for various classes of income therein set out which were charged to 
income-tax and that the words ‘‘tax...charged under the provisions of the 
Indian Income-tax Act, 1918” referred to the class of income’ that was charge- 
able to income-tax under the provisions contained in the aforesaid s. 5. 
Mr. Joshi therefrom sought to deduce that the tax charged that is referred to 
in s. 25(3) is the one charged in respect of the classes of income falling only 
under the heads ‘‘Income derived from business’’ and ‘‘Professional earn- 
ings’’. There is no reason why the tax charged should not refer to other class- 
es of income referred to in the aforesaid s. 5, if such income was derived from 
the activity business. 

In the result, I answer the question as reframed in the affirmative. 

Out of the three Judges including myself, who have dealt with this refer- 
ence, Mr. Justice 8. T. Desai and myself have answered the question in the 
affirmative whilst Mr. Justice Tendolkar has answered the question in the 
negative. The decision of the Court, having regard to the provisions of s. 66A 
of the Indian Income-tax Act, 1922, is that the question is answered in the 
affirmative. 

The applicant to pay the costs. Costs to include the costs of the hearing 
before Mr. Justice Tendolkar and Mr. Justice 8. T. Desai. 


° _ Answer accordingly. 
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Before Mr. Justice Shah and Mr. Justice V. S. Desci. 
STATE. v. DAHYALAL DALPATRAM.* 


Indian Penal Code (XLV of 1860), Secs. 409, 405—Accused collecting amount of fine from 
lendholder in his capacity as public servant—Accused miseppropriating such amount 
—State not entitled in law to enforce fine—Whether accused had committed offence 
under s. 409. 


Section 409 of the Indian Penal Code, 1860, merely requires that there must be 
entrustment of property to a public servant and breach of the trust committed by 
him in respect of the property entrusted. It is not necessary under the section that 
the property in respect of which the offence is committed must be shown to be the 
property of the State. Therefore, where the State is not entitled in law to collect 
an amount from the tax-payer, and the amount is received by a person acting as a 
public servant in exercise of his duties, he holds the amount for and on behalf of 
the State and in his hand it becomes part of the public fund and if he misappropriates 
that amount, he commits the offence of criminal breach of trust. 

Section 405 of the Indian Penal Code, 1860, does not contemplate that the pro- 
perty in respect of which an offence of criminal breach of trust may be committed 
must be property which belonged to the complainant. Provided there is entrustment 
of property, it matters little whether the complainant on whose behalf the property 
is entrusted 1s the owner thereof or not. 

The accused as a Talatl employed under the revenue depertment was invested 
with authority to collect land revenue and fines ordered to be recoved under the 
Land Revenue Code from landholders. The accused pursuant to an order of the 
Mamlatdar collected a certain amount of fine from a Iandholder. The accused mis- 
appropriated this amount, It was found that the alleged ability of the landholder 
for the amount collected by the accused could not have been lawfully enforced by 
the State by revenue or other lawful process. On the question whether the accused 
had committed an offence punishable under a. 409 of the Indian Penal Code:— 

Held, that as the accused was a public servant and had received in his capacity 
as a public servant the amount of fine, he was entrusted with that amount and he 
was bound to pay the same in the Government Treasury or to account for the sama 
under the rules made in that behalf by the Land Revenue Code and as the accused 
had misappropriated the amount entrusted to him, he had committed criminal breach 
of trust in respect thereof. 

In re Ram Soonder Poddar' followed. 

Surendra Pal Singh v. State’, Emperor v. John McIver and Lake v. Simmons’, 

referred to. 


Tas facts appear in the judgment. 


Y. Y. Chandrachud, Government Pleader, for the State. 
N. R. Shah (appointed), for the accused. 


Sman J. This is an appeal by the State of Bombay against an order of 
acquittal passed by the Additional Sessions Judge, Mehsana, acquitting in 
appeal the accused Dahyalal Dalpatram, who was convicted by the Judicial 
Magistrate, First Class, Radhanpur, of an offence under s. 409 of the Indian 
Penal Code and sentenced to suffer rigorous imprisonment for two months and 
to pay a fine of Rs. 200. 

The acensed Dahyalal was employed in the Revenue Department of the State 
of Bombay as a Talati of the Piparala Nera which consists of four villagee— 


“Decided, January 5, 1959. Criminal Magistrate, First Class, Radhanpur, in Criminal 
No. 1186 of Gene a Mees aa order of ttal Case No. 13 of 1957. 
by M. Additional Sessions 1 (1878) 2 O.L.R. 5165. 
udge at Mehsana, in Criminal No. 35 2 [1957] ALR. AIL 122. 


of 1988, setting aside the order of conviction 8 [1986] ALR. Mad. 358, rz. . 
snd sentence passed by D. A. Obhays, Judicial 4 [1027] A. O. 487. - 
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Piparala, Roza, Madhatra and Gramdi in the Santalpur taluka of Radhanpur 
Bub-Division, District Banaskantha. One Vagha Ganga had unauthorisedly 
cultivated land near the village pond of Roża in the years 1951-52 and 1952-58. 
An enquiry was started by the Mamlatdar of Santalpur in that behalf and the 
Mamlatdar directed the accused to recover from Vagha Ganga Rs. 4 as fine 
for each year for unauthorised cultivation and Re. 1-12-0 as assessment. In 
enforcement of the order of the Mamlatdar, the accused recovered from Vagha 
Ganga Ra. 13-9-0 sometime between May 18, 1955, and July 1955, but he did 
not credit the amount in the revenue account. The accused was transferred 
to another village in the month of July 1955 and one Ganesh was appointed 
Talati of Piparala Seza. Ganesh inspected the revenue accounts and found 
that Vagha Ganga was shown as a debtor for the amount directed to be re- 
covered from him as fine and assessment, and he, accordingly, called upon 
Vagha Ganga to pay the amount. Vagha Ganga appeared before Ganesh and 
showed him a receipt issued by the accused Dahyalal acknowledging receipt 
of Rs. 18-9-0 from Vagha Ganga. Thereafter an enquiry was started against 
the accused, and in the course of the enquiry the accused made two statements 
before the Prant Officer, Radhanpur. In his first statement, dated May 1, 
1966, the accused told the Prant Officer that he had given the receipt for 
Ra. 13-9-0 to Vagha Ganga in acknowledgment of receipt of the amount, and 
that the amount was not credited in the Government Treasury nor was it 
credited in the Government accounts and it had remained with him ‘‘due to 
oversight” but he had not intentionally committed any default. In his reply 
to the notice issued to him, the accused informed the Mamlatdar that the 
amount which was recovered by him from Vagha Ganga was not recovered by 
him as ‘‘Government dues,’’ that after he had recovered that amount from 
Vagha Ganga he had returned the same to the latter and that he had not mis- 
appropriated the amount and that he had obtained a receipt from Vagha 
Ganga for repayment of the amount. The accused was, thereafter, charged 
before the Judicial Magistrate, First Class, Radhanpur, for criminal breach 
of trust in respect of the amount of Res. 13-9-0. 

Before the learned Magistrate the accused contended that the State of Bom- 
bay was not entitled to recover from the cultivators of Jahagirdari lands as- 
sessment or fine for unauthorised cultivation and that the Jahagirdar of the 
village was entitled to recover the same till the Jahagir Abolition Act was 
brought into force on August 1, 1954, and that one Viramji Harbhanji Jaha- 
girdar of the village Roza had asked him to recover the amount from Vagha 
Ganga and he had recovered the same from Vagha Ganga and had passed a 
receipt and subsequently the amount was returned to Vagha Ganga who paid 
over the same to the Jahagirdar and, therefore, he—the accused—had not com- 
mitted any offence. 

The learned trial Magistrate held that the accused , had recovered 
Rs. 183-9-0 from Vagha Ganga and had misappropriated the amount, that 
the State of Bombay was entitled to recover the amount and that the story of 
the accused that’he had returned the amount to Vagha Ganga was untrue. 
He, accordingly, convicted the accused of the offence charged against him. 

Against the- order of conviction an appeal was preferred by the accused to 
the Court of Session of Mehsana at Palanpur. The learned Additional 
Sessions Judge held on the evidence that some time before the month of July 
1955 the accused had collected an amount of Rs. 13-9-0 from Vagha Ganga in 
enforcement of the order of the Mamlatdar, dated November 8, 1954, and that 
the amount was not credited by the aceused in the revenue account maintained 
by him. But in the view of the learned Judge as the amount was not due 
from Vagha Ganga to the State of Bombay, by appropriating the same the 
accused did not commit an offence of criminal breach of trust even though, 

_ in his view, the defence of the accused that the amount had been returned to 
| Vagha Ganga and the latter had paid it over to the Jahagirdar was not 
true. The learndd Judge observed in the course of his judgment: 
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“...it must be held that when the accused recovered the amount from Vagha, 
Vagha was not liable to pay any amount to the Government. It is thus clear that the 
accused had recovered the amount from Vagha by misrepresenting the facts to him and 
the accursed thus can be said to have committed the offence of cheating punishable under 
section 420 of the LP. Code. The accused, however, cannot by any stretch of imagina- 
thon be held to have committed the offence punishable under section 409 of the LP. Code 
as he had not recovered any dues belonging to the government and as such he cannot 
be said to have been entrusted with the amount in his capacity as a public servant”, 
and on that view he acquitted the accused. Against the order of acquittal 
the State of Bombay has preferred this appeal. 

There is little dispute as to the facts found by the Courts below. That-the 
accused was a Talati of Piparala Seza in 1954-55 and as such a public servant 
is not denied. He has also admitted that he had recovered Ra. 13-9-0 from 
Vagha Ganga in enforcement of the order of the Mamlatdar, dated November 8, 
1964. It is also undisputed that this amount is not credited in the accounts 
maintained by the accused. That the amount of Re. 13-9-0 was collected by 
the accused in his capacity as the Talati, ie. as a public servant employed in 
the revenue department, is also undisputed. The trial Magistrate found that 
the accused had not returned the amount of Rs. 18-9-0 to Vagha Ganga and 
that the receipt, exh 5/1, was a fabricated document. The Additional Ses- 
sions Judge agreed with that view, and no substantial argument has been ad- 
vanced before us which may justify us in taking a different view on that 
question. The learned Judge has pointed out that if the accused had returned 
the amount of Rs. 13-9-0 to Vagha Ganga, there was no reason why he should 
not have called upon Vagha Ganga to return the receipt, which had 
already been issued by him to Vagha Ganga. The receipt exh. 21 on which 
reliance is placed by the accused does not bear the thumb mark of Vagha 
Ganga. He disbelieved the evidence of Viramji Harbanji that the amount of 
Rs. 18-9-0 was paid to him by Vagha Ganga. The amount is not shown as 
credited by Viramji in his books of account, and except the bare word of 
Viramji, there is no other evidence which supports that case. We, therefore, 
agree with the view of the learned Additional Sessions Judge that the amount 
of Rs, 18-9-0 was not returned by the accused to Vagha Ganga and was ap- 
propriated by him. The question which then falls to be determined is whether 
in appropriating the amount of Ra. 13-9-0 recovered in enforcement of the 
order of the Mamlatdar'to himself the accused was guilty of the offence of 
criminal breach of trust. 

In the view of the learned Additional. Sessions Judge, the State of Bombay 
was not entitled to recover this amount from Vagha Ganga; and in support 
of that. view he has relied upon exh. 10/6, which is a letter addressed by the 
Assistant Secre to the Government of Bombay, Political and Services De- 
partment, to all Collectors in the Northern Division. That letter recites that 
for the Jagir villages in the Banaskantha district the Jahagirdars not having 
executed any agreement (relinquishing their interest), the orders treating pro- 
perties like rivers, river-beds, mountains, ete., situated in the village of the 
Jahagirdars as State property ‘‘had no legal "pasis’’, and that specifie provi- 
sion in that behalf was made in the Bombay Merged Territories and Merged 
Areas (Jagirs Abolition) Act, 1958, and that in the circumstances the orders 
issued by the Government of Bombay by letters dated February 17, 1953, and 
August 5, 1958, should be treated as cancelled and that the question of recover- 
ing the income, if any, which the Jahagirdars may have realised from the said 
properties from the date of merger till the issue of the orders did not arise. 
It appears from this letter that the Government was advised that until the 
enactment of the Bombay Merged Territories and Merged Areas (Jagire Abo- 
lition) Act, 1958, the State had no right to recover income from properties like 
rivers, river-beds and mountains situate in the villages of the Jagirdars in 


the Banaskantha district: and intimation in that behalf was givén to the Col:--.: 


lectors and to the Mamlatdars. It may, therefore, be assumed that the State 
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of Bombay had no right to recover assessment and fine from Vagha Ganga for 
unauthorised cultivation of land near the village pond of Roza. 

The Additional Sessions Judge thought that, because the State was not en- 
titled to enforce liability for recovering the fine and assessment in respect of 
the land, the accused had not committed an offence of criminal breach of trust 
in appropriating the amount recovered in enforcement of the order of the 
Mamlatdar, dated November 8, 1964, and that if at all, the accused may have 
committed an offence under s. 420, Indian Penal Code. But it was not 
the case of the prosecution nor of the defence that the accused had by a false 
representation persuaded Vagha Ganga to pay him the amount of Re. 1383-9-0. 
It was the case of the accused that he had recovered that amount in his capacity 
as Talati of the village Roza and that he issued a receipt in that behalf to Vagha 
Ganga. It was not even suggested that in recovering the amount from Vagha 
Ganga the accused was not acting as a public servant: and there is a finding 
by the Courts below that the amount was recovered by the accused in his capa- 
city as a public servant. Does the fact that the alleged liability for the amount 
collected by the accused could not have been lawfully enforced by the State 
by revenue or other lawful process make any difference as to the consequence 
of appropriation of the amount collected by him? The learned Additional 
Sessions Judge was of the view that it did. In his view, the amount which was 
collected by the accused did not belong to the State and, consequently, it could 
a be Oi as entru.ted to the accused. In para. 5 of this judgment he 
0 ved : 


“The Talati was, however, not recovering the amount from Vagha which belonged 
to the Government and as such it cannot be said that the accused was entrusted with the 
funds which belonged to the Government or over which he had dominion or control in 
his capacity as a public servant;” 
and in support of that view he relied upon a judgment of the Allahabad High 
Court reported in Surendra Pal Singh v. State’. 

We are unable to agree with the learned Judge. Section 405 of the Indian 
Penal Code defines the offence of criminal breach of trust, and in so far as it 
ig material it states: ‘ 

“Whoever, being in any manner entrusted with property, or with any dominion over 
property, dishonestly misappropriates or converts to his own use that property,... commits 
‘ermminal breach of trust’.” 


The accused as a Talati employed in the revenue department was invested 
with authority to collect land revenue and ‘fines ordered to be recovered under 
the Land Revenue Code from landholders. When any amount is collected as 
a tax or fine by thy accused as a Talati from a landholder, the money collected 
by him becomes public fund and the accused becomes entrusted with that fund. 
If liability for payment of any amount was lawfully enforceable against a 
landholder, and the amount was collected by the accused as a Talati, it is un- 
disputed that when the amount reached his hand he became entrusted with that 
amount. When the accused collected the amount as tax alleged to be due by a 
landholder, though the liability whereof could not be enforced according to 
Jaw, could it be said that he was then entrusted with the money! On this queg- 
tion the Allahabad High Court appears to have taken the view that a public 
servant collecting money claiming that it was due to the State but which in 
fact was not due to the State could not be regarded as entrusted with the money 
collected by him. But evidently s. 405 of the Indian Penal Code does not con- 
template that the property in respect of which an offence of criminal breach of 
trust may be committed must be property which belonged to the complainant. 
Provided there is entrustment of property, it matters little whether the com- 
plainant on whose behalf the property is entrusted is the owner thereof or not. 
If authority be needed for that proposition, there is an old judgment of the Cal- 
cutta High Court in which it was held that s. 409 of the Indian Penal Code does 
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not require that property in respect of which criminal breach of trust is commit- 
ted should be that of Government; it should have been entrusted to a public 
Servant in that capacity (see In re. Ram Soonder Poddar?). The accused being 
a public servant and having received in his capacity as a public servant an 
amount of Re. 13-9-0 from Vagha Ganga, in our judgment, he was entrusted with 
that amount and he was bound to pay the same in the Government Treasury or 
to account for the same under the rules made in that behalf under the Land 
Revenue Code. The accused having misappropriated the amount entrusted to 
bie z must be held that he has committed criminal breach of trust in respect 
ereof. 

In Surendra Pal Singh v. The State it appears that the accused, who was 
an employee of the revenue department of Uttar Pradesh, collected 
Rs. 596-14-0 from certain cultivators as canal dues when only an amount of 
Rs. 398-4-6 was due from them. On the allegation that out of the amount col- 
lected by him the accused credited to the State Re. 398-4-6 and appropriated 
the balance to himself, the accused was prosecuted for the offence of criminal 
breach of trust. It was observed in that case by the High Court that the balance 
of Re. 198-9-6 which was appropriated by the accused to himself was never due 
to the State and it was, therefore, not the property of the State at any stage, 
and that when the accused realised that sum of money it did not become State 
property nor did the accused become its trustee on behalf of the State. 
It was also observed that when the amount was handed over by the cultivators 
to the accused he could not become the trustee of the money on behalf of the 
cultivators because the cultivators had purported to surrender all their rights 
in the money, their intention being that the money should go to the State 
and it was in pursuance of that intention and for its fulfilment that they hand- 
ed over the money to the accused and, therefore, the money was not held by 
the accused as a trustee on behalf of the cultivators. 

But the assumption that before an offence under 8.409 can be committed by 
an accused person the property in respect of which the offence is committed 
must be shown to be the property of the State does not, in our judgment, appear 
to be warranted by the plain words used in that section. The law merely re- 
quires that there must be entrustment of property to a public servant, or banker, 
merchant or agent, and breach of the trust committed by him im respect of the 
property entrusted. Even if the State was not entitled in law to collect the 
amount from the tax-payer, when the amount was received by the accused act- 
ing as a public servant in exercise of his duties, he held the amount for and 
on behalf of the State and in his hand it became part of the public fund and 
when he misappropriated that amount, in our judgment, he committed the 
offence of criminal breach of trust. 

The decision in Emperor v. John MolIver®, on which reliance was placed by 
Mr. Shah, has, in our judgment, no bearing on this question. In that case a 
charge was made against the person accused for offences under ss. 406 and 420 
of the Indian Penal Code. Thereafter the accused compounded with the com- 
plainant for the offence under s. 420 and the Court acquitted the accused. An 
application in revision was filed to the High Court and the High Court directed 
a trial of the accused for the offence under s. 406, Indian Penal Code. A con- 
tention was then raised at the trial for the offence under s. 406, Indian Penal 
Code, that by virtue of the rule of autrefois acqutt the accused could not be tried 
again on the same facts in respect of which there was outstanding an order of 
acquittal, and the matter was ultimately placed before a full bench of the 
Madras High Court. Mr. Justice Cornish and Mr. Justice Mockett held that 
the accused was entitled to the benefit of the rule of autrefois acqui because 
he had been acquitted of a charge under s. 420 of the Indian Penal Code which 
was raised against him on the identical facts on which the charge under s. 406 
was sought to be pressed against him. Mr. Justice Lakshmana Rao disagreed 
with that view, but having regard to the majority decision, the accused was 
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ordered to be acquitted. But in that case the Court was not called upon to 
decide the question whether a person who as an agent had received money on 
behalf of his principal to recover which the principal could not have resorted 
to legal process and had misappropriated the same can be regarded as having 
committed an offence of criminal breach of trust. Nor did this question fall 
to be determined in Lake v. Simmons*, which was relied upon by Mr. Shah for . 
the accused. That case was decided upon the interpretation of a policy of insu- 
rance. The view expressed by their Lordships was that loss of property by 
deception was not ‘‘loss by theft or dishonesty committed by a customer or 
broker’’ within tha meaning of the clause contained in the policy. 

In our view, the accused having received the amount in his capacity as a 
Talati from Vagha Ganga in satisfaction of an alleged liability of the latter 
to pay assessment and fine, the accused committed the offence of criminal breach 
of trust when he misappropriated that amount. 

[The reat of the judgment is not material to this report.] 


Appeal allowed. 


APPELLATE CIVIL. 
[NAGPUR BENOH] 


Before Mr. Justice Kotval and Mr. Justice V. S. Desai, 


BIDI LEAVES & TOBACCO MERCHANTS ASSOCIATION v. THE STATE 
OF BOMBAY.* 

Minimum Wages Act (XI of 1948), Secs. 5(2), 5(1) b), 2), 3, 4 20—Notification issued 
under Act revising minimum rates of wages in respect of employment in tobacco 
manufactory in Vidharbha—Validity of provisions of notification—Power conferred on 
State Government to fix minimum rate of wage, how far can interfere with terms 
of contract between employer and employee—-Whether Authority constituted under 
s. 20 can deal with every kind of wage dispute between employer and employee— 
Government whether can constitute tribunal to decide disputes relating to ascertain- 
ment and fixation of rate of wage payable to employee—Doctrine of tmplied powers 
under statute, scope and ambit of. 

The second pert of cl 6, cl. 7 and the Explanation contained in the Schedule 
to the notificatlont No. MWA-1557-J, dated June 11, 1958, issued by the State of 
Bombey under s. 5(2) read with s. 5(1)(b) of the Minimum Wages Act, 1948, are ultra 
vires of the powers of the State Government. The remaining provisions of the notifi- 
-cation are infra vires of the powers of Government and, therefore, valid and effective. 

Sections 2(h), 8 and 4 of the Minimum Wages Act, 1948, cast a duty on the appro- 
priate Government to fix a minimum rate of wage (which is only a bare subsistence 
wage) which should be paid to the employee in respect of his employment or in 
respect of the work done by him in such employment on his fulfilment of the terms 
of the contract of employment, express or implied. The power thus conferred on the 
appropriate Government includes the power to interfere with the terms of the oon- 
tract between the employer and the employee so far as they relate to the fixation 
of the wage rate, and the appropriate Government has powers by necessary implica- 
tion to do all acts necessary to so fix the mintmum rate of wage as would effectively 
compensate or remunerate the employee in respect of his employment or in respect 
of the work done by such employee in his employment. 

The powers conferred on the appropriate Government under the Act to interfere 


4 [1927] A.O. 487. notification revised the mintmum rates of wages 
*, rei 28, 1968. Ctl in tales of the employment in any tobacco 
Applications Nos. 205 and 214 of 1958. (ine bidi malang) manufactory in the 
Bombay Government Gasette, Part Vidharbha region of the State of Bombey. It 

IV-A, p. 466, datal June 19, 1958. came into force from July 1, 1958. 
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with the terms of the con between the employer and the employee are limited. 
Those powers are to interfere with the terms of the contract so far as they relate to 
fixation of wage for the work done in the employment It is, therefore, not open to 
the State Government in fixing minimum rate of wages to interfere with the other 
terms of the contract between the employer and the employee. 

Express Newspaper Ltd. v. Union of India’, Bioy Cotton Mille Ltd. v. The State 
of Ajmer’ Thomas v. EPs ene Sete ne Wek career Manager, 
D. T. Estate, referred to. 

The words “in any other case” SN E E E E ee rer 
relate only to the three types of claims other than the fixed minimum rate of wage, 
mentioned in s. 20(1) of the Act. These words do-not confer jurisdiction on the 
Authority constituted under `s. 20 to deal with all and every kind of wage dispute 
arising between the employer and the employee, eg. disputes relating to the ascer- 
tainment and fixation of minimum rate of wage payable to the employee. 

In the absence of any provision in the Minimum Wages Act, 1948, for a decision of 
disputes between the employer and the employee relating to the ascertainment and 
fixation qf minimum rate of wage payable to an employee, by necessary implication 
it has to be assumed that it is left to the State Government to constitute a tribunal 
for the said purpose wherever found necessary. 

Section 8(3)(b) (tv) of the Minimum Wages Act, 1948, does not relate to a fixation 
of wage. It directs the appropriate Government to indicate the manner of calculation 
for purposes of conversion of the rate fixed by it per month into a rate per day and 
vice versa. 

The doctrine of implied powers under a statute can be applied only where the 
following conditions are fulfilled:— 

(1) There must be a duty tmposed or power prescribed. 

(2) On a reasonable construction of the statute there must be an impossibility in 
the exercise or fulfilment of that power, resulting in making its object or purpose 
nugatory. 

(3) The impoestbility must be such that tt is not an impossibility in an individual 
case because then the law cannot permit powers by implication, but the tmpoasibflity 
must be of a general nature so that the purpose and object of the duty or power is 
rendered impossible of achievement in every case, It is only then that powers by . 
implication can be inferred. 

(4) The implication cannot contradict the expressed intent which must always 
prevail and where it becomes necessary to read an implication into an enactment the 
scope of the implication must be limtted only to what is reasonably neceesary and no 
more. 


Tusem were applications under arts. 226 and 227 of the Constitution of India 
made by the Bidi Leaves and Tobacco Merchants Association, Gondia, manufac- 
turers of bidis in the city of Nagpur and others for quashing the Notification of 
the Government of Bombay dated June 11, 1958, made. under the Minimum 
Wages Act, 1948, and directing the Government to take steps not to give effect 
to the Notification. The applications came on for hearing before a Nagpur 
Bench of the High Court composed of Mudholkar and Kotval JJ. Mudholkar J. 
was of the opinion that cls. 1 to 7 of the Schedule to the Notification were 
intra vires of the Act while Kotval J. was of the opinion that cls. 8 to 7 were 
alira vires of the Act. The following were the opinions given by Mudholkar 
and Kotval JJ. 


MUDHOLKAR J. This order will also govern Special Civil Application No. 214 
of 1958. In these petitions the petitioners challenge the notification issued by 
the Government of Bombay in Lebour and Social Welfare Department, 
dated June 11, 1958, under the Minimum Wages Act, 1948. That notification 
runs thus: 

“No. MWA. 1557-J. In exercise of the powers conferred by sub-section (2) of sectlon 5 
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read with clause (b) of sub-section (1) of that section of the Mintmum Wages Act, 1948, 
(XI of 1M8) and after consulting the Advisory Board and in supersession of the former 
Government of Madhya Pradesh Labour Department Notification No. 564-451-K XIII, dated 
February 23rd 1958, the Government of Bombay, hereby revise the minimum rates of 
wages in respect of the employment in any tobacco (including bidi making) manufac- 
tory in the Vidarbha region of the State of Bombay as mentioned in the Schedule hereto 
annexed and directs that this Notification shall come into force with effect from Ist July, 
1958. 

Schedule. 


Subject to the other provisions of this Schedule, the revised minimum rates of 
wages payable to employees per thousand bidis (when leaves are supplied by the em- 
ployer) shall be as follows: 

Area. Revised rate in Rs. 
G) Nagpur district = i 5 i n L 

(8) Bhandara “district xe xe te si ta 1.62 

(#4) Chanda, Akola, Buldana, Yeotmal, Amravati and Wardha districts 1.56 

2, For all bidis in which 7 chataks or more of tobacco mixture is used and for 
those bidis which are known as ‘Hathnakhim’ bidis, there shall be an increase of 12 Naye 
Paise per 1,000 bidis in the rates mentioned above in all the areas. 

3. It shall be within the discretion of the employer to decide which are “chhat” 
bidis or bad bidis, up to 5 per cent, of the bidis prepared by the employee. If the 
employer decides that any bidis are “chhat” or bad, the “chhat” or bad bidis up to 5 
per cent. shall be destroyed forthwith by the employee and whatever tobacco is re- 
covered from them shall be retained by the employer. If, however, the employer wants 
to retain these “chhat” or bad bidis, he shall pay full wages for the same to the employee. 

4. Tf “chhat” or bad bidis are more than 5 per cent, but lees than 10 per cent, 
and tf there is any dispute between the employer and the employee as to whether the 
“chhat” or bad bidis is done properly or not, equal number of representatives of the 
employer and the employees shall inspect (sic) the “chhat” is done properly or not 
If there is any difference of opinion among the representatives of the two sides, the 
majority shall prevail. If the opinion is equally divided and the employer. wants to 
retain the “chhat” bidis, he shall pay wages for “chhat” bidis between 5 per cent to 
10 per cent. at half the rates fixed above. If the employer does not want to retain these 
bidis, the employee shall destroy them forthwith. 

5. The employer shall nominate his representatives and the employees shall elect 
their representatives. 

6. In the case of “chhat” above 10 per cent. the employee shall be entitled to full 
wages. It shall, however, be open to the employer to take suitable action against the 
employee tf the “chhat” is more than 10 per cent. for 6 continuous working days in a 
calendar month. 

7. The “chhat” shall be made once in a day only at any premises within a distance 
of not more than 2 miles from the premises where bidis are manufactured. 

Explanation: For the purposes of this Schedule the expression “employer” includes 
his thekadar, contractor or agent as the case may be.” 

Petitioner No. 1 in Special Civil Application No. 205 of 1958 is an association ° 
of manufacturers of bidis in the Bhandara District. Petitioner No. 2 and peti- 
tioner No. 3 are proprietors of the concerns manufacturing bidis in Gondia. 
The petitioners in the other Special Civil Application are manufacturers of 
bidis in the city of Nagpur and in the Bhandare District. It is common ground 
that some of the manufacturers of bidis have factories in which the work of 
manufacturing bidis is carried on while some manufacturers distribute tobacco 
and tendu leaves to the workers living in villages who manufacture bidis and 
deliver them to the employers, or their agents or to the contractors working on 
behalf of the employers. The aforesaid notification purports to revise the rates 
for payment to workers who prepare bidis which were originally fixed by the 
Government of Madhya Pradesh by the notification dated January 11, 1951, 
and, revised by that Government by the notification dated February 23, 1956. 

It may be mentioned that in the two notifications issued by the Government 
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of Madhya Pradesh different rates were fixed for the urban area and for the 
rural area. No such distinction has been made in the notification issued by the 
Government of Bombay. There is one more point of difference between the 
notifications issued by the Government of Madhya Pradesh and that issued by 
the Government of Bombay and that point is that the notification of the Bom- 
bay Government contains some provisions dealing with ‘‘chhat’’. Now, it is 
common ground that the practice of ‘‘chhat’’ is prevalent in the bidi industry 
and in particular in the Bhandara District. The impugned notification pur- 
ports to lay down the extent of ‘‘chhat’’ permissible to an employer. 

Shri Phadke, who appears for the petitioners in Special Civil Application 
No. 205 of 1958, impugned this notification on three grounds. Those grounds 
are as follows: 

(i) that the notification is ultra vires of the provisions of the Minimum 
Wages Act; 

(ii) that the procedure prescribed by the Act has not been properly follow- 
ed by the Government, and : 

(iii) that the rights of the bidi manufacturers under art. 19(1)(g) of the 
Constitution have been infringed by the notification inasmuch as the State 
Government has abused its powers to place restrictions on the fundamental 
rights of the bidi manufacturers to carry on their trade. 

It will be convenient to take the second point first. Shri Phadke contended 
that the State Government omitted to follow the procedure laid down in sub- 
s. (2) of s. 5 of the Minimum Wages Act. Section 5 deals with the procedure 
for fixing and revising minimum wages. Under this provision the Government 
in flxing minimum rates of wages in respect of any scheduled employment or 
in revising minimum rates of wages can proceed in one of two ways: it may 
either appoint committees and sub-committees to hold enquiries and advise it 
in respect of such fixation or revision as the case may be, or it may publish ita 
proposals by a notification in an Official Garette for the information of persons 
likely to be affected thereby and specify a date, not less than two months from 
the date of the notification, on which the proposals will be taken into considera- 
tion. In the instant case the State Government has chosen to follow the latter 
procedure, that is to say, it published certain proposals in the Official Gazette 
and took the proposals for consideration two months after the publication of 
the notification. Under the proviso to sub-s. (2) of s. 5 where the State Govern- 
ment chooses to follow the kind of procedure which was followed in this case 
it has to consult the Advisory Board appointed under s. 7 of the Act. 
Shri Phadke’s contention is that the Advisory Board for the Vidarbha area was 
appointed by the Government of Madhya Pradesh and that though the noti- 
fication appointing the Advisory Board had not been superseded, the Govern- 
ment of Bombay instead of consulting that Advisory Board consulted the 
Advisory Board for the Bombay State and that there was thus non-compliance 
with the provisions of the proviso to sub-a. (2) of s. 5. 

Shri Abhyankar, who appears for the State of Bombay, pointed out that by 
virtue of the notification dated November 1, 1956, issued by the State Govern- 
ment of Bombay under s. 122 of the States Reorganisation Act, 1956, the 
Advisory Board for the Bombay State became the Advisory Board even for 
Vidharbha and the Advisory Board appointed by the Government of Madhya 
Pradesh ceased to function even for Vidarbha as from that date. Shri Phadke 
then accepted this position, but contended that this Advisory Board did not 
contain any representative of the bidi industry in Vidarbha and that, therefore, 
it cannot be said that there was proper compliance with the provisions of law. 
The Act nowhere says that the representative from any particular region should 
be appointed on the Advisory Board in order that the Board should have juris- 
diction with respect to that area. In the circumstances, therefore, Shri Phadke’s 
argument that there was no proper compliance with the provisions of the pro- 
viso to sub-s. (2) of s. 5 of the Act cannot be accepted. e 
“It may be mentioned that the Advisory Board before tendering its advice 
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the Government appointed a committee for making enquiries into the conditions 
of the bidi industry in Vidarbha. This committee actually toured in the whole 
of Vidarbha, interviewed a number of persons including employers and repre- 
sentatives, examined such persons as appeared before it, considered the memo- 
randum submitted to it by the interests concerned and then submitted a report 
to the Advisory Board. That report was taken into consideration by the 
Advisory Board before it tendered its advice to the Government. 

Shri Qazi, who appears for the petitioners in Special Civil Application 
No. 214 of 1958, contended that the Advisory Board had no power to appoint 
a committee and that it could not base its advice upon the report of that com- 
mittee. An Advisory Board is a very large body and it is certainly not con- 
venient that the whole Board should hold an enquiry into a matter of this 
kind. It is surely open to it to appoint some of its members to conduct the 
enquiry and submit their report. After all the function of the Advisory Board 
ig merely to advise and not to take a decision. That being the position, it is 
clearly open to the Advisory Board to devise its own procedure for obtaining 
information necessary for the purpose of discharging its duty of tendering 
advice to the Government. The argument of Shri Qazi cannot, therefore, be 
accepted. 

Now, as regards the first point raised by Shri Phadke. His contention is 
that what the Government is authorised to do nnder the Minimum Wages Act is 
merely to fix the minimum rate of wages which is to be payable to a worker 
and that it is not competent to it to frame provisions like those contained in 
els. 8 to 7 and the Explanation in the Schedule to the notification, which deal 
with different matters. According to him, what the State Government has 
done is to legislate upon a matter which is not within its purview. According 
to Shri Abhyankar, the Special Government Pleader, this is a conditional legis- 
lation and what the Government has done is merely to fulfil the conditions for 
- bringing into effect the legislation, which it is permitted to do under the Act. 
He also contends that the Government possesses an express power to pres- 
cribe matters which are governed by cls. 8 to 7 and that even assuming that it . 
has no express power under the Act it has an implied power to prescribe the 
matters which are to be found im cls. 8 to 7. As regards expres powers re- 
liance was placed by him on s. 12 of the Act which runs thus: 

“Where in respect of any scheduled employment a notification under section 5 or sec~ 
tlon 10 is in force, the employer shall pay to every employee engaged in a scheduled 
employment under him wages at a rate not less than the minimum rate of wages fixed by 
such notification for that class of employees in that employment without any deductions 
except as may be authorised within such time and subject to such conditions as may be 
prescribed.” 

Now, Shri Abhyankar placed reliance upon the word ‘authorised’ occurring in 
this section and said that the deductions which are dealt with by the impugned 
clauses could be authorised under s. 12. It seems to me that the word ‘autho- 
rised’ necessarily means authorised by some other provisions of law and that 
it does not contemplate authorisation under s. 12 itself. This will be clear 
from the language of subs. (2) of s. 12 of the Act which refers to the pro- 
visions of the Payment of Wages Act. Section 7 of the Payment of Wages Act 
deals with deductions which could be made from wages. Where deductions 
are so made they could be deemed to be authorised deductions and it is deduc- 
tions of this kind which the Legislature had in view when it used the word 
‘authorised’ in s. 12 of the Minimum Wages Act. Shri Abhyankar, however, 
contended that the word ‘authorised’ will also cover deductions authorised by 
the notification in question. But the notification itself does not purport to 
authorise any deductions. On the other hand, what it does is to specify the 
mode for ascertaming the work which has to be paid for. Under the Minimum 
Wages Act power is given by s. 80(2)(d) to the Government to prescribe the 
time and conditions of payment of, and the deductions permissible from, wages. 
This has; of course, to be done by rules. The notification of the kind which we 
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have here cannot be said to contain any rules made under this provision and 
indeed no reference is made to s. 30 in the aforesaid notification. The argu- 
ment of Shri Abhyankar cannot, therefore, be accepted. 

Shri Dhabe, who was permitted to intervene on behalf of the employees, re- 
lied upon the provisions of s. 3(3)(a)(%) and said that since that provision 
gave Government a power to classify the work and fix the rates of wages, the 
Government cannot be said to have express power to make provisions of the 
kind we find in els. 3 to 7. This provision reads thus: 

“The appropriate Government shall, in the manner hereinafter provided,— 

(3) In fixing or revising minimum rates of wages under this sectlan,— 

(a) different minimum rates of wages may be fixed for— 

(i) .. 

(ii) different classes of work in the same scheduled employment;” 
According to Shri Dhabe, the Government has classified the work into ‘good’ 
and ‘bad’ and it had power to do so under this provision. 

In the first place, that is not a classification which has been actually made 
by the Government. On the other hand, the effect of those clauses is to require 
an employer to pay for 90 per cent. of the work tendered to him by an em- 
ployee irrespective of the quality of the work. With respect to the remain- 
ing 10 per cent. the provisions are these: Five per cent. of that work is 
required to be paid for at the full rate if that work is actually accepted by 
the employer. For the other five per cent. the provision is that if after fol- 
lowing a certain procedure the work is found to be below the requisite quality 
the employer is bound to pay for it at half the rate fixed by the Government 
if he does not accept it, but at the full rates if he does. Surely, these provi- 
sions cannot be regarded as classification of work according to quality for fix- 
ing wages for that work. In the circumstances, therefore, it is clear, as already 
stated, that the State Government has not made a classification of this kind 
in the notification. Apart from that, it is doubtful whether the Act contem- 
plates classification of work as good and bad for the purpose of fixing the 
minimum wage. No other provision of the Act was referred to as conferring 
express power on the Government to make provisions of the kind to be found 
in cls. 3 to 7. 

What is therefore to be ascertained is whether the Government has implied 
powers to make provisions of this kind. Oraies on Statute Law has stated at 
p. 289 of the 5th edn: 

“Grant of a right implies grant of the meens necessary for tts exercise. One of the 
first principles of law with regard to the effect of an enabling Act is that if the Legis- 
lature enables something to be dane, it gives power at the same time, by necessary im- 
plication, to do everything which is indispensable for the purpose of carrying out the 
purpose in view, ‘on the principle’ as Parke B. said in Clarence Ry. v. Great N. of Eng- 
lend Ry. (13 M. & W. 706) ‘that ubi aliquid conceditur, Reefer een 
ipea non esse potest’.” 

In In re Corporation of Dudley, Brett L-J. said that (p. 98) : 

“The general rule on this head of law is, that where the legislature gtves power 
to a public body to do anything of a public character, the legislature means alse to give 
to the public body all rights, without which the power would become wholly unavail- 
able, although such a meaning cannot be implied in relation to circumstances arising 
accidentally only.” 

Maxwell on the Interpretation of Statutes, 10th edn., has stated the legal 
position thus at p. 361: 

“Where an Act confers a jurisdiction, tt impliedly also grants the power of doing 
all such acts, or employing such means, as are eesentially neceasary to its execution.” 

Crawford on Statutory Construction at p. 267 has stated: 

“One may find numerous situations where statutes have been extended by implica- 
tion. SORES ESSE iani ol A Daren PEISA Oe DEDO Coia ae I E 
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plication everything necessary to its enjoyment or exercise: So also the creation of a 
new duty or obligation or the prohibition of an act formerly lawful, carries with it, by 
implication, a corresponding remedy to aure its observance...” 

On the basis of these statements of law Shri Abhyankar argued that the State 
Government had power to make the necessary provisions for making the mini-. 
mum wages fixed by it effective. Shri Abhyankar pointed ont that a practice 
is prevailing in the bidi industry under which employers reject a large quan- 
tity of bidis rolled by the employees, and though they actually sell those bidis- 
in the market, they do not pay any wages to the employees for preparing those 
bidis. It is to prevent the workers or employees losing remuneration for the 
labour put in by them that the Government has made provisions of the kind to- 
be found in els. 3 to 7 of the notification. According to him, it will be mean- 
ingles to fix a minimum wage and to leave it to the sweet-will of the employ- 
crs to reject as many bidis as they like, to utilise them by selling them in the 
market and to pay wages, even the minimum wages fixed by the Government, 
only for the work approved by them as up to the standard. Shri Phadke’s. 
argument is that if there is an evil of this kind there are other ways of remedy- 
ing it and the Minimum Wages Act was not intended to provide a remedy for 
preventing a mischief of the kind alleged to exist by the State Government. 


On the question of implied powers Shri Phadke referred to the following 
from Fenton v. Hampton®. That is a decision of their Lordships of 
the Privy Council in which their Lordships have said: 

“...After the fullest research which I have able to bestow, I take the matter to 

stand thus: Whenever anything is authorised, and especially if, as matter of duty, re- 
quired to be done by law, and it is found impossible to do that thing unless something 
else not authorised in express terms be also done, then that something else will be 
supplied by necessary intendment. But, if, when the maxim comes to be applied ad- 
versely to the liberties or interests of others, it be found that no such impossibility 
exists, that the power may be legally exercised without the doing that something else, 
or even going a step further, that it is only in some particular instances, as opposed to 
its general operation, that the law fails in its intention, unless the enforcing power be 
supplied, then, in any such case, the soundest rules of construction point to the exclu- 
sion of the maxim, and regard the absence of the power which it would supply by 
implication as a casus omissus.” 
He also referred to å decision in The Trolly, Draymen and Carters Union of 
Sydney and Suburbs v. The Master Carriers Assoctation of N. S. W, 
where the above decision was followed by the High Court of Australia. In that 
case the question was whether the condition imposed by the Court of Arbitra- 
tion, functioning under the Industrial Arbitration Act, that the employer 
should not be allowed to engage a servant without giving notice of his 
intention to do so was valid. Dealing with it the Chief Justice of the High 
Court of Australia said (p. 616): 

“Such a condition would involve, of course, a remarkable interference with the 
liberty of the employer, that he should not be allowed to engage a servant without 
giving notice of his intention to do so. For, whether the prescribed notice was public 
or private, there would be no difference in principle. In considering the question whe- 
ther such a provision is to be implied in the Act, ft is important to bear in mind that, 
H tt is, the discretion of the Court is unlimited and cannot be controlled. Is it a neces- 
sary inference from what the Legislature has said that it did intend to confer such a 
power? I confess that I cannot see any foundation for the argument... One condition ' 
has been laid down by the legislature in regard to the preference to unionists, that it 
may be ordered as between persons offering their labour at the same time. I am not 
aware of any principle upon which it can be held that the provision authorizes the 
Court of Arbitration to give any direction to employers that they shall give notice to 
one set of persons or another before they proceed to exercise thelr common law right 
of engaging any person they see fit. Except so far as they are empowered to do so 
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by the provisions of the. Act, the Court cannot control the common law rights of the 
subject.” 
In the course of the judgment, the learned Chief Justice anoted the following 
passage from the-decision of Lord Halsbury in Roasi.v. paired Corporation : 
.-I can only look at the Statute itself and construe it, and when I construe the 
-statute-I find there-Is in the statute a plain prohibition with respect to certain things 
The magistrates, of course, are not only empowered but bound tọ give effect to legis. 
lation which has been passed; but when it is argued that because they are given the 
power to restrict, within certain hours, the sale of ice~creams therefore they have im- 
plied power to do all that might be desirable or expedient with reference to the times 
and circumstances under which ice-creams shall be sold, it seems to me the argument 
entirely fails. What is sought to be done, whether directly by bye-laws, or indirectly 
ee Seer oe) Conon: Pe Song ya 
Legisldture.” 
He has.also referred to the opinion of Lord Robertson in the same case which 
is ds Le (p. 30): 

I can find no warrant in the Statute for forcing the dealer to close his premises 
at tho hours during which he is forbidden to sell ice-cream, and I know of no principle 
upon which the magistrates can be held entitled to eke out what they may consider a 
weak prohibition by imposing an additional one.” 

It will be seen from all these decisions that implied power has been nega- 
tived only in the following circumstances: In the first place, the liberties or 
interests.of others should be affected, secondly, there should be an impossibility 
for the exercise of the power conferred by the Legislature and, thirdly, that 
impossibility must be of a general kind and not restricted to particular in- 
stances. It is no doubt true, that in the instant case the liberty of contract of 
the pe is intended to be affected by the exercise of the implied power. 
But the Minimum Wages Act itself interferes with the existing contracts, at 
aig vets. a of fixation of rates of wages. The Legislature has 
clearly declared its policy that whatever the contract between the parties may 
be as to the rates of wages payable to persons engaged in a scheduled industry, 
the State Government will have the power to alter those rates and thus inter- 
fere with the contract between the parties. Now, in order to make the exer- 
cise of this power effective it will have to be said that the State Government 
has also the right to fix the basis upon which the wages should be fixed. If 
guch power could not be implied in favour of the State Government, it seems 
to me that the effective exercise of that power will be rendered impossible. 
Now, the State Government does say that in the Nagpur district, for instance, 
the revised rate for bidis would be Re. 1 and 69 nP. per thousand bidis. The 

intention of the State Government to enable a bidi worker to get Re. 1 and 
69 nP. for 1,000 bidis rolled by him would be frustrated if the employer were 
to reject 600 bidis out of those 1,000 rolled by him on the ground that they 
are below standard and then to utilize those very bidis himself by selling them 
in the market. If the State Government could have no power to prescribe 
gome conditions of the kind to be found in cls. 3 to 7, it would not be able to 
make effective the rates of wages fixed by it. To my mind, here is a case where 
the exercise of the power granted by the statute could be rendered impossible 
not in individual cases but generally unless there was an implied power in the 
State Government to make ancillary provisions for fixing the basis on which 
the wages are fixed. 

Shri Phadke, however, contended that an im ee dani power to provide. a basis 
on which the minimum wage should operate should be deemed to have been 
excluded by the Legislature because the Act which deals with various matters 
therein exhaustively has not given any power to the State Government to pro- 
vide for such a basis. -Now, the very concept of wages necessarily includes 
the basia with relation to which the wages are to. be fixed. As has been pointed 
, 4 imme A 21, 25, 26. - 
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out by Crawford at p. 266 of Statutory Construction : 


“The implications and intendments arising from the language of a statute are as 
much a part of it as if they had bean expressed.” 
Upon this principle, therefore, it must be held that the power for fixing a 
wage can algo be laid down by the State Government while exercising its powers 
under s. 3 of the Minimum Wages Act. 

Shri Phadke then referred to the provisions of el. (a) of subs. (2) of s. 8 
of the Act which deals with a mininium rate of wages for time work and point- 
ed out that the Legislature has set out in detail the wage periods which could 
be fixed and also empowered the Government to specify the manner of caleu- 
lating the wages for different wage periods. According to him, if there were 
any implied power to provide for these matters the Legislature would not 
have provided for them specifically. It seems to me that that is not the- pro- 
per way of looking at the provisions of that clause. What the clause in effect 
does is to limit the power of the State Government in the matter of fixing 
wage periods by laying down that the minimum rates of wages may be fixed 
by the hour and not by any shorter period. It is, however, open to the State 
Government to fix a longer wage period such as ‘‘per day, per month or even 
a longer period’’. It is true that the section also says ‘‘where such rates are 
fixed by the day or by the month, the manner of calculating wages for a month 
or for a day, as the case may be, may be indicated’’. But it is possible that the 
Legislature made those provisions by way of abundant caution. Now, had the 
Legislature not made those provisions and had made provisions only for fix- 
ing the wage periods there might have been room for construing the Act in 
such a way as to exclude the existence of the power to provide for the manner 
of calculating wages. 

Then Shri Phadke argued that the particular power given or exercised must 
receive a strict construction when it invades contractual rights or imposes new 
obligations. As a general proposition perhaps no exception could be taken to 
this statement, but if a particular power conferred by a statute cannot be exer- 
cised without an implied power for doing certain other things, the principle 
stated by Shri Phadke cannot be applied. In other words, the principle stated 
by him cannot be invoked for stultifying the power conferred and the duty 
imposed by a statute. 
` Then Shri Phadke said that an inference of implied power must be drawn 
slowly in the case of Government. He has not stated why the principle of 
construction of statutes should be different in the case of Government from 
that in the case of any other Authority or person. I am afraid I cannot ac- 
cede at all to this proposition. 

Then Shri Phadke said that when other statutes provide for a matter, im- 
plied power to do that thing cannot be imported by a statute which is silent 
about that matter. In other words, according to him, a statute cannot be so 
construed as to make the provisions operate as to invade the provisions of 
other Acts. Shri Phadke has not relied upon any Authority in support of 
his proposition and I feel it difficult to accept it. The reason is that the same 
topic may be the subject of various enactments but the matters dealt with 
under that topic may be different in different Acts. Now, it cannot be dis- 
puted that the Legislature has power to enact expressly on all matters which 
fall within its legislative competence. It will, therefore, follow that while 
construing the provisions of different laws made by the Legislature it will not 
only be open to the Court but it will be the duty of the Court to so construe 
those provisions as to effectuate the intention of the Legislature in enacting 
these laws. Now, where the Legislature has enacted a piece of conditional 
legislation, but has omitted to make exprees provisions in regard to certain 
matters and without implying such provisions the law cannot be brought into 
force by the Authority upon whom the Legislature has placed the duty to put 
the law into operation, it will have to be held that that Authority has the im- 
plied power to do everything to put the law into operation even though in 
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doing so the Authority may have to do something which is covered by the pro- 
visions of other statutes. I know of no principle—and none hag bean referred 
to by Shri Phadke—which precludes the Court from presuming in such cases 
in favour of the existence of an implied power. I will, however, examine the 
argument of Shri Phadke that the provisions of certain statutes have been 
invaded by the State Government by enacting cls. 8 to 7 of the Notification. 

According to Shri Phadke the provisions of these clauses invade the provi- 
sions of the C.P. and Berar Industrial Disputes Settlement Act, the Standing 
Orders Act (XX of 1948), Central Industrial Disputes Act, 1947, and s. 20(2) 
of the Minimum Wages Act itself. Shri Phadke says that the provisions of 
els. 3 to 7 really deal with a ‘change’ in an industrial matter which could be 
effected after following the provisions of the C.P. and Berar Industrial Dis- 
putes Settlement Act. Therefore, according to him, no power could be implied 
in the State Government to make those provisions. It is sufficient to say that 
the C.P. and Berar Industrial Disputes Settlement Act does not deal with 
matters which are comprised in the aforesaid clauses. 

Then Shri Phadke says that the matter which is dealt with in these provi- 
sions could well be dealt with by framing a Standing Order under the Stand- 
ing Orders Act, 1946. Now, the making of a Standing Order is not obligatory 
upon an industry or an industrial undertaking. Moreover, Standing Orders 
‘could well vary from one bidi factory to another. 

Shri Phadke has not been able to show how the matters dealt with in cla. 8 
to 7 of the Notification at all fall under the Industrial Disputes Act, 1947 
and how the provisions of those clauses interfere with the operation of any of 
the provisions of the Industrial Disputes Act. 

Finally as regards sub-s, (2) of s. 20 of the Minimum Wages Act. What 
s. 20 provides for is the machinery for enabling an employee for obtain- 
ing redress in respect of his claims. It does not confer any power upon the 
authorities specified in that section to deal with matters of a general nature, 
such as those dealt with in the aforesaid clauses. Shri Phadke did not refer 
to any other enactment, the provisions of which, according to him, could be 
said to have been invaded by cls. 3 to 7 of the Notification in question and it 
is difficult to see how the provisions of the four Acts to which he has referred 
could be said to have been invaded by cls. 8 to 7 of the Notificationa. 

Shri Phadke referred us to the definition of ‘wages’ contained in s. 2(h) of 
the Minimum Wages Act, which rans thus: 

“In this Act, unless there is anything repugnant in the subject or context—... 

(h) ‘Wages’ means all remuneration, capable of being expressed in terms of money, 
which would, tf the terms of the contract of employment, express or tmpHed, were ful- 
filled, be payable to a person employed in respect of his employment or of work done 
in such employment,...”, 
and argued that the conception of wages itself involves the fulfilment of the 
terms of employment by the worker and one of such terms is to produce 
work to the satisfaction of the employer and that, therefore, there is no scope 
for laying down any conditions of the kind laid down by the State Government 
‘in the Schedule which would relieve the employee of the necessity of fulfilling 
those requirements or which will take away from the employer the right to 
reject the work on the ground that it is not up to the standard. Now, it has 
to be borne in mind that what is referred to by Shri Phadke is merely a defini- 
tion and in a sense it is descriptive of the term wages. This definition cannot, 
in my opinion, be construed as limiting or taking away the implied power of 
the State Government to make provisions of the kind we find in the Schedule. 
If Shri Phadke’s argument were to be accepted then, as already stated, the 
purpose of the Act would fail with respect to one of the scheduled industries 
to which the Act relates. What is more important is to give effect to the 
intention of the Legislature and not so much to preserve the sanctity of. ¢on- 
tracts which, as is well-known, is being interfered with time and again b> the 
Legislature for promoting social justice. 
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The power to correlate the hours of work, the work-load and the basic wages 
can be exercised by the State Government while fixing minimum wages under 
8. 5 of the Minimum Wages Act appears to have been accepted by the Supreme 
Court in A. M. Allison v. B. L. Sen. That decision has been understood by 
the Assam High Court to lay down the law that the State Government has 
Buch power. -This would appear from the decision jn H. G. Henson v. M. Sul- 
tan, Deputy Commissioner®, In the notification with which their Lordships 
of the Supreme Court had to deal the State Government had fixed As. 12 per 
day as the basic wages for the male labourers working in the tea garden and 
As. 11 per day for the female labourers working there. It may be mentioned 
that in the plantations in which the workers were employed the hours of work 
in the case of an adult were 9 per day subject to a maximum of 48 hours in 
a week. Under the contract it was provided that the male labourers were to 
got As. 8 per day for plucking 16 seers of green leaves and the female labour- 
ers were to get As. 6 per day for plucking 12 seers of green leaves. This was 
the work-load or task in respect of which the basic wages of As. 8 and As. 6 
respectively were paid to the male and female labourers. Now, the Govern- - 
ment by its notification raised its rate to As. 12 and As. 11 respectively but 
it also provided that the existing task and hours of work shall continue until 
further orders. That is to say, in place of the original contract whereunder 
a male labourer, for instance, was entitled to the wages of As. 8 per day for 
plucking 16 seers of green leaves and work for 9 hours and a female labourer 
to As. 6 per day for plucking 12 seers of green leaves and work for 9 hours 
a day, the Government Notification entitled the labourers to get As. 12 and 
As. 11 respectively for doing the same amount of work and for working for the 
same length of time. Thus, according to the original contract each labourer 
‘was entitled to 6 pies per seer for the leaves plucked by him. Now, the 
managers of these.tea estates continued to pay to the labourers at the same 
rate even after the notification and demanded from them an additional out- 
turn for earning the enhanced wages. The validity of the clause in the Gov- 
ernment Notification prohibiting the managers from altering the existing task 
and hours of work was challenged by the managers. Their contention, how- 
ever, was negatived by their Lordships who observed in para. 11 of their 
judgment: ‘ 

“It is argued that the continuance of the existing work-load or task which was thus 
provided for had no relation to the basic wages which were fixed for the male and 
female labourers respectively but. was only intended to prevent the employers from in- 
creasing the existing work-load or task with a view to make up for the increase in 
“basic wages. This argument, however, does not take count of the fact that there was 
existing at the date of the notification a work-load or task which was the basis of the 
payments used to be made to the labourers, the basic wages paid to them being cal- 
culated at the rate of 6 ps. per seer of tea leaves plucked by them. The labourers 
were thus being paid the basic wages of as. 8 for male labourers and as. 6 for female 
‘labourers for the work-load or task of plucking 16 seers and 12 seers of tea leaves res- 
pectively and the sole intention of the Government in issuing the notification was to 
increase these basic wages of as. 8 and as. 6 to as. 12 and as. 11 respectively while 
maintaining the same basic work-load or task assigned to the male and female labour- 
ers. If the intention was not to correlate these basic wages to the basic work-load or 
task which already existed and if the same state of affairs was to continue, viz, that 
the labourers would cantinue to be paid the basic wages on the computation of 6 ps. 
per seer of green leaves plucked by them, there was no sense whatever in increasing 
the basic wages from as. 8 to as. 12 for male labourers and from as. 6 to as. 11 for 
female labourers as was sought to be done by issuing the notification in question. The 
acceptance of the contention of the appellants would mean that no advantage whatever 
was sought to be conferred by the Government on the labourers engaged in plucking 
leaves In these tea estates which intention can scarcely be attributed to the Govern- 
ment. We are, therefore, of the opinion that what was fixed by the notification was not 
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merely ‘a mthimumi time rate’ irrespective of the etisting work-load or task which 
used to be performed by the labourers but was a minimum wage which, though fixed 
for time work, was necessarily correlated to the work-load or task then being per- 
formed by these labourers so that whatever extra work was done by the labourers in 
excess of the existing work-load or task of plucking 16 seers of tea leaves in the case 
of male labourers and 12 seers of tea leaves in the case of female labourers had to be 
paid for in accordance with practice then prevailing, whether it was based on agree- 
ment or ticca or custom, at the rate of 6 ps. per seer.” ; 

Following this decision, the Assam High Court held in the case cited: 

“ In an earlier case in CR. Now 147 and 148 of 1952, dated 7-7-1953, this Court 
observed that all the three items, namely, the basic wage, the existing task and the 
hours of work had to be correlated in order to ascertain the minimum wage payable on 
the strength af the said Government Notification.” 

It is true that in the instant case the Government instead of stating that the 
existing task will be left unaltered or untouched has made some other provi- 
sions. But it is clear that what the Government has done is merely to fix the 
basis for the minimum wage provided for it. In the Assam case it was thought 
necessary to provide only for not altering the existing task in order to achieve 
the purpose which the Government had in view. Here, some other provisions 
had to be made for achieving the same purpose. The power under which the 
Government acted in the Assam case is however the same as that which is 
claimed in the instant case, ie. the implied power. 

We would proceed to examine the provisions to which objections have been 
taken. In so far as cl. 1 is concerned an objection is taken- by Shri Qazi that 
the rates fixed by the Government did not take note of the cost of living 
index. He referred to the provisions of s. 4 and said that under this section 
the cost of living index number has to be borne in mind by the State Govern- 
ment while fixing the minimum rate of wages of a worker, and that here as the 
game rate of wages is fixed for persons working in urban areas as im rural 
areas, it is clear that the Government has not taken the index figure into con- 
sideration. He points out that after all the cost of living is higher in urban 
areas than in rural areas and asks how is it that the minimum wages could be 
the same for both the areas. A similar point was raised before a division bench 
of this Court in Bhikusa v. Sangamner Bids Kamgar Union.’ In that case it 
was pointed out that the index figure is only one of the matters to be borne in 
mind by the State Government in fixing the minimum wages and that the law 
does not require that the minimum wages in the urban areas where the index 
figure is probably higher than in rural areas, should be higher than in rural areas. 
I respectfully agree with this view. I may also point out that though certain 

_ commodities are more expensive in urban areas than they are in rural areas it 
does not necessarily follow that the minimum expenditure for living in an urban 
area must-always be higher than that in a rural area. It is well-known that 
certain commodities, for instance, salt, sugar and tea are more expensive in.a 
rural area than in the urban area, and commodities like foodgrains are more 
expensive in an urban-area than in a rural area. Therefore, it would not be 
correct to say that where the same minimum wage is fixed for an urban area as 
that fixed for a rural area, the fixation was arrived at without any reference 
to the index figure. . 

It was faintly contended that the rates have increased suddenly to a very 
considerable extent and the burden which an industry cannot bear has been 
cast upon it. Whether this is so or not it is difficult to say. But it may be 
pointed out that even if that is so, it is not a matter which we are entitled to 
look into for the simple reason that power has been given to the Government 
and the Government alone to determine what the minimum wages should be 
and the exercise of that power cannot be properly questioned in any Court. 

Then we come to cl. 2. Here a little higher rate is provided for ‘Hathna- 
khun’ bidis. It is said that there is no definition of ‘Hathnakhun’ bidis and, 
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therefore, it may be difficult to give effect to this provision. In this connection 
we may refer to para. 8 of the return of respondent No. 2 which was not 
controverted by the petitioner. 

Then it was said that there was no justification for fixing a higher rate for 
‘Hathnakhun’ bidis. In the first place, as we have said, it is not our province 
to determine what particular rate of the minimum wage should be fixed by the 
Government. Secondly, we may point out that the ‘Hathnakhun’ bidis re- 
quire some additional skill and probably a little longer time to make. 

Then as regards cl. 8, the contention was that it was not open to the State 
Government to order destruction of bidis which were rejected by the employ- 
ers. ` What is really provided for in this clause is that if the employer rejects 
bidis up to five per cent. he should destroy them as bidis, that is to say, to 
destroy their character as bidis. It does not say that he should burn them or 
do anything of the kind. On the other hand this provision clearly entitles an 
employer to recover tobacco contained in these bidis and retain it with him. 
I may also add that it does not prohibit him from retaining the tendu leaves 
in which the tobacco had been rolled, and using them in any way he liked. 
All that the provision requires is that the rolled bidis should be unrolled and 
their character as bidis be destroyed. Thus what is directed to be destroyed is 
the unpaid work put in by the employees and not any property of the employ- 
er. The object of this provision is to prevent an employer from rejecting 
bidis even up to 5 per cent. and selling them as bidis in the market and thus 
deprive a worker of his wages for making those bidis. That clause also pro- 
vides that if an employer retains those bidis as bidis then he must pay full 
wages to the employee. It seams to me that the Government has clearly power 
to make a provision of this kind in order to ensure that a worker who has 
put in his labour gets paid for the labour. 

Now cL 4 at first Sight appears to deal with matters which are outside the 
purview of the minimum wage fixation. However, if we examine that clause 
carefully it will be seen that all the provisions therein are intended only for 
securing one result and that result is to effectuate the payment of the mini- 
mum wage. Shri Phadke contended that those provisions appear to deal with 
an industrial dispute and not merely with wage fixation. But, as already 
stated, though the intention is to settle a matter of difference between the 
workers and the employers that matter has a bearing solely on the question of 
the fixation of minimum wages. 

Clauses 5 and 6 are ancillary to cl. 4. Shri Phadke took exception in parti- 
cular to the second part of cl. 6, which runs thus: 

“Tt shall, however, be open to the employer to take suitable action against the em- 
ployee if the ‘chba? is more than 10 per cent for 6 continuous working days in a 
calendar month.” 


He said that by this clause his rights against the workers are limited and that, 
therefore, this interferes with the contract between him and the workers which 
is not warranted by the provisions of the Minimum Wages Act. As I look at 
this provision it only confers certain rights on the employer to proceed against 
the employees, but it does not in any way affect the employer’s right either 
under the contract or under the standing orders for taking such action against 
employees as he likes for bad workmanship. 

As regards cl. 7, it was urged by Mr. Phadke that the employer could not 
be restricted to make ‘chhat’ only once in a day; nor could he be required to 
make ‘chhat’ in or near the village where the workers carry on their work. 
This provision is intended to protect workers who do not work in factories 
but at their houses. Now, it is well-known that these workers are distributed 
in various villages. According to the practice of the trade, the agents of the 
employers (or their contractors as contended for by Shri Phadke) distribute 
leaves and tobacco to the workers in their villages and then take back bidis 
in exchange from them and while taking these bidis the agents or contractors, 
as the case may be, reject some bidis as being below standard. They, however, 
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even take away those bidis with them and then present all those bidis to the 
employer in his factory. Here the employer or his servant makes a second 
‘chhat’ and rejects some more bidis out of those accepted by the agent or the ' 
contractor. Now, this second ‘chhat’ ia invariably carried on behind the back 
of the employee. Usually, the second ‘chhat’ is also said to be quite consider- 
able and, therefore, the result is that the employee does not receive any remu- 
neration for a substantial quantity of work done by him. It is to prevent 
this, that a clause of this kind had to be enacted. As already stated, this 
clause also has a bearing on the question of the fixation of minimum wages and 
is, therefore, within the competence of the State Government to make this clause. 

Lastly, an objection was taken to the Explanation and it was said that this 
Explanation goes beyond the definition of ‘employer’ given in the Act. Now 
‘employer’ is defined thus: 

“‘employer’ means any person who employs, whether directly or through another 

person, or whether on behalf of himself or any other person, one or more employees in 
any scheduled employment in respect of which minimum rates of wages have been 
fixed under this Act, and tncludes,...” 
I fail to see how the Explanation goes beyond the definition. It merely says 
practically the same thing as is said in the definition though in somewhat 
different language. By merely giving this Hxplanation it cannot be said that 
the State Government has done something which contravenes the express pro- 
visions of the Act. In the circumstances, therefore, I am unable to hold that 
the Schedule is ultra vires of the powers of the State Government. 

What remains to be considered is the last point urged by Shri Phadke and 
that was that art. 19(1)(g) is infringed by the notification. Article 19(1) (g) 
of the Constitution undoubtedly recognises the fundamental right of every 
citizen to carry on his trade; but I fail to see how that right is infringed by 
the making of a notification of the kind we have here. Under this notification, 
no restriction has been placed or prohibition created against an employer from 
carrying on his trade. All that the employers are required to do is to pay at 
certain minimum rates of wages those persons who roll bidis for them. The 
article doea not place any restriction on the power of the Legislature to legis- 
late on the matter and the notification, as already stated, does not tranagress 
the provisions of the Act. I need not say anything further on the point be- 
cause it was in fact not very seriously pressed in argument. The point which 
was seriously pressed was the one regarding the vires of the notification itself 
and with that I have already dealt quite fully. ; 

In this view, therefore, I would dismiss both the petitions with costs. 

Korvau J. These petitions under arts. 226 and 227 of the Constitution raise 
questions of far reaching importance to the bidi industry within the eight dis- 
tricta of the former State of Madhya Pradesh, which for the sake of conve- 
nience I shall hereafter refer to as the ‘‘ Vidarbha Region’’. 

The petitioners claim a writ of certiorari to quash the Notification dated June 
11, 1958, published in the Bombay Gazette Extraordinary, dated June 14, 1958, 
and a writ of mandamus to the Government, directing it not to give effect to 
that Notification. 

It is worthwhile reproducing the entire Notification for convenience of re- 
ference. It runs as follows :-— 

“No. MWA. 1557-J—In exercise of the powers conferred by sub-section (2) of 
section 5 read with clause (b) of sub-section (1) of that section of the Minimum Wages 
Act, 1948 (XI of 1948) and after consulting the Advisory Board and in superneasion of 
the former Government of Madhya Pradesh Labour Department Notification No. 564- 
451-XX1U, dated February 28, 1956, the Government of Bombay hereby revise the mini- 
mum rates of wages in respect of the employment in any tobecco (including bidi making) 
manufactory in the Vidarbha region of the State of Bombay as mentioned in the Sche- 
dule hereto annexed and directs that this notification shall come into force with effect 
from July 1, 1958. e 
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Schedule. 

Subject to the other provisions of this Schedule, the revised minimum rates of 
wages payable to employees per thousand bidis (when leaves are supplied by the em- 
ployer) shall be as follows: — 

i Area, Revised rates in Rs. 
~ (@) Nagpur district Ze Se i ~. 1.00 
(8) Bhandara district ie ie oe = sé 1.62 
(Hi) Chanda, Akola, Buldana, Yeotmal, Amravati and Wardha districts - 1.56 

2. For all bidis in which 7 chataks or more of tobacco mixture is used and for those 
bidis which are known as “Hatnakhum” bidis, there shall be an increase of 12 Naye 
Paise per 1,000 bidis in the rates mentioned above in all the areas. 

8. It shall be within the discretion of the employer to decide which are “chhat” 
bidis or bad bidis, up to 5 per cent. of the bidis prepared by the.employee. If the em- 
ployer decides that any bidis are “chhat” or bad, the “chhat? or bad bidis up to 5 per 
cent. shall be destroyed forthwith by the employee and whatever tobacco is recovered 
from them shall be retamed by the employer. If however, the employer wants to re- 
tain these “chhat” or bad bidis, he shall pay full wages for the same to the employee. 

4. If “chhat” or bad bidis are more than 5 per cent. but leas than 10 per cent, and 
H there is any dispute between the employer and the employee as to whether the 
“chhat” or bad bidis is done properly or not, equal number of representatives of the 
employer and the employees shall inspect the “chhat” is done properly or not. If there 
is any difference of opinion among the representatives of the two sides, the majority 
opinion shall prevail. If the opinion is equally divided and the employer wants to re- 
tain the “chhat” bidis, he shall pay wages for “chhat” bidis between 5 per cent. to 10 per 
cent. at half the rates fired above. If the employer does not want to retain these bidis the 
employee shall destroy them forthwith . : 


. 5. The employer shall nominate his representatives and the employees shall elect 
their representatives. 

6. In the case of “chhat” above 10 per cent, the employee shall be entitled to full 
wages. It shall, however, be open to the employer to take suitable action against the 
employee if the “chhat” is more than 10 per cent. for 6 continuous working days in a 
calendar month, 

7. The “chhat” shall be made once a day only, at any premises within a distance 
of not more than 2 miles from the premises where bidis are manufactured. : 
_ Ezxplanation:—For, the purpose of this Schedule the expression “employer” includes 
his thekedar, contractor or agent as the case may be.” - . 

Prior to the reorganisation of States there were other notifications also is- 
sued under the provisions of the Minimum Wages Act (XI of 1958). These 
Notifications were No. ITI-182-XX11I dated January 11, 1951, and No. 564-451- 
XXIII, dated February 23, 1956. These Notifications were superseded by the 
impugned Notification. i 

It is to be noticed that the previous notifications exclusively concerned them- 
selves with a fixation of rates of wages per thousand bidis. It is not in dispute 
between the parties that the standard size of bidis contained six chataks . of 
tobacco per thousand bidis and that the earlier notifications fixed the rates with 
reference to that standard. The Notification of 1956 provided for additional 
payment in respect of bidis in which seven chataks or more of tobacco was 
- used. It was also agreed that the same standard has been taken as the basis 
for the fixation of minimum rates of wages in the present notification. 

Tt may be noted, however, that while cls. 1 and 2 of the Schedule to the pre- 
gent notification fix the minimum rates of wages, cls. 3 to 7 make elaborate 
provisions for several other matters which were not dealt with in the previous 
notifications and which constitute the real bone of contention in these petitions. 

The attack was primarily directed against cls. 3 to 7 of the Schedule. -It 
was also incidentally urged that the opening words of cl. 1 make cls. 1 and 2 
“subject to the other provisions of this Schedule’’, and, therefore, els. 1 
and? cannot be extricated from cls. 8 to 7; and if cls. 3 to 7 are bad, then the 
whole notification must fail because it is not possible to disentangle the two 
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parts of the notification. This was the only manner in which it was stated that 
qla. 1 and 2 ought.to be declared bad. 

It will be seen that cls. 3 to 7 use the word ‘‘chhat’’ and makes elaborate pro- 
visions for ‘‘chhat’”’. The word ‘‘chhat’’ it was explained, was a convenient 
substantive used in-this particular industry and is derived from the Hindi word 
“sea” which means ‘to weed out or to pick out and separate’. It may 
conveniently be translated in English as the right to reject. 

Now, curiously enough, the practice of chhat has not been explained in the 
petition, but the respondents in their returns have adverted to it and the aff- 
davit of respondent No. 2: fully explains it in paras. 8, 4 and 6. There 
it is explained that for about the last 30 years the system of paying wages to 
workers employed in the manufacture of bidis is on the basis of piece rates. 
It was explained that in actual practice, however, the -worker was not paid 
for all the bidis which he prepared. The bidis are subject to scrutiny on 
two occasions. After bidis ‘are. prepared by the workers, they are submitted 
to a sorutiny of a thekedar in bundles of 25 each. The thekedar rejects bundles 
which suffer from defect of workmanship and are not of the required standard. 
Then the thekedar takes the accepted bidis to the employer’s factory where the 
employer scrutinizes the bidis a second time with reference to their quality 
and workmanship. It was alleged that when the second chhat (rejection) 
takes place, it is done in the absence of the worker. It was aleo alleged that 
the bidis rejected by the employer and not paid for are not returned to the 
worker but the employer sells them and makes a profit. 

It appears from these returns that the bidi industry-is mostly carried on as 
a cottage industry. There are two systems of work. Firstly, the manufacturer 
has established factories at important places in the areas where the industry 
is mainly concentrated, viz., Gondia Tahsil and Bhandara District. In these 
factories workers come and are given tobacco and tendu leaves and thread. 
They make the bidis and deliver them back each day before leaving the fac- 
aly In the case of these factories, the chhat (rejection) is admittedly made 
only once. 

But this is a minor part of the industry. By far the larger part is carried 
on on a different basis. The employer has established convenient centres in 
or near the villages from where tobacco, tendu leaves and string are doled out 
to workers who take these home and manufacture as bidis. Thekedars are ap- 
pointed to screan the bidis and do the first chhat and then bring the bidis ac- 
cepted by them for the manufacturer’s approval. . Thus in this case there is 
a double chhat. 

The practice of chhat as pleaded by the raipondante has been admitted on 
behalf of the employers. At any rate they have not denied the same or the 
terms thereof and, therefore, the above statements of the respondents must be 
accepted. It was also admitted that in the case of manufacture at the em- 
ployee’s home (otherwise conveniently referred to as the “woatdt’’) there is 


a double chAat and in respéct of bidis manufactured at the factory there is 
only one chhat. It is clear from these pleadings that these were the terms and 
conditions on which the work used to be done and constitute the implied con: 
tract between the employer and the employees. The arguments of both sides 
proceeded on that basis. 

The other allegations made against ‘the employers regarding exploitation of 
employees were strongly controverted in the arguments. It was stated on 
behalf of the employers that they have had to resort to this system in order to 
provide employment not for any individual worker but for his whole family 
including his children. One member of the family takes the tobacco, tendu 
leaves and thread home and gets the bidis manufactured by his wife and child- 
ren and is thus enabled to utilize the labour of his whole family which other- 
wise would not be able to earn anything. It was stated that most of these work- 
ers were really agriculturista and that they supplemented their meagre inaomes 
from agriculture by this useful cottage industry. In support of this Mr. Phadke 
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also invited our attention to the fact that at one time so much of agricultural 
labour took to the manufacture of bidis that agriculture declined and the ther 
Government of Madhya Pradesh had actually to intervene by getting legisla- 
tion passed, prohibiting the migration of agricultural labour to the bidi indus- 
try. That was the O.P. and Berar Regulation of Manufacture of Bidis (Agri- 
cultural Purposes) Act (LXIV of 1948), which was challenged before the 
Supreme Court of India in Chintamanrao v. State of M. P.1 and declared 
ultra vires of art. 19(1)(g) of the Constitution by that Court. 

It was urged on behalf of the petitioners that in such a system the standard 
of work is necessarily very low and leads to such damage and waste of mate- 
rials supplied by the employers because if children and unskilled labour, male 
and female, work under conditions where there is absolutely no supervision, 
the work would necessarily not be of a high standard. Therefore it is essen- 
tial that the employer should scrutinize with care the bidis manufactured be- 
cause they have to sell their goods in a highly competitive market. What is 
more, it was stated that most of these ‘‘Gharkkata’’ workers dishonestly pil- 
fer the tobacco, which is the most valuable ingredient in a bidi, put in leas 
tobacco in the bidis offered to the employer, and out of the pilferred tobacco: 
privately manufacture bidis and sell them, thus making illegal gain for them- 
selves. This again is absolutely without restriction or supervision it was urged. 

That these were the conditions under which the industry was functioning 
and gave rise to its own problems and disputes is clear from the documents. 
placed on record on behalf of the Government itself, i.e. from Annexure A 
which is a report made by the Assistant Commissioner of Labour (Adminis- 
tration), Bombay, (of which date is not clear) and Annexure D, which is 
the report of the Committee appointed under s. 5 by the Advisory Board from 
amongst their members for enquiry into the revision of minimum wages. The 
rival points of view are neatly set forth therein under the heads ‘‘Eimployer’s 
and Employees’ points of view’’. 

With the merits of these respective points of view we are not here concerned, 
but I have stated them at some length in order to show the conditions under 
which the impugned notification came into being and the peculiar problems 
which it intended and purported to solve. 

There is no doubt that it was in order to check or control the employer’s 
right of chhat and compel him to do the chhat only at a factory, that the pro- 
visions of cls. 8 to 7 of the Schedule to the impugned notification were made. 
This is clear from para. 7 of the affidavit on behalf of respondent No. 2 
wherein, after reciting details of the system and its evils from the employees” 
point of view, it was stated— 

“Tt was in order to avoid this arbitrary and capricious exercise of the powers of 
employer that the State Government have made provision in clauses 3, 4, 5, 6 and T 
of the Impugned Notification.” 

To the same effect is the return on behalf of respondent No. 1, State of 
Bombay. Paragraph 3(a) of their return is as follows :— 

“There have been constant disputes among bidi employers and the bidi workerr 
regarding the payment of minimum wages fixed in the Vidarbha region. It is complain— 
ed that the employers do not pey full value of wages for the bidis prepared by workers. 
A certain percentage of bidis is rejected on the ground that it is of a sub-normal stand- 
ard of quality. Constant disputes arise regarding the reasonable percentage of such 
rejection and the mode, time and place where this selection or rejection should take 
place. The State Government was, therefore, required to institute an enquiry into these 
complaints to find out whether it was necessary to revise the minimum wages payable 
under the Act and the mode of determining such wages.” 

A similar further statement is to be found in para. 4(¢).— 

*_..t is denied that Government has no power to make provision to fix wages ao- 

cording to the work done in such employments. It is denied that the Government hes 
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no power-to make provisions for deciding the extent to which the ‘chha? (Reduction) 
will be permisible or to give directions as to the action to be taken by the employers 
and the employees in case of disputes regarding the quality of bidis liable to such re- 
duction or rejection. It ts submitted that the Government is empowered and is duly 
bound to fix effective minimum rates of wages in any specified industry. In the bidi 
industry in Vidarbha region and especially in Bhandara district and factories in Gondia 
tahail, there is a recognised practice of making payments on the basis of bidis accepted 
by employer as coming up to a certain standard of skill The employers have insisted 
on their right in principle of rejecting the sub-normal or sub-standard bidis prepared 
by the employees.” 

In para. 6(g) it was stated— 

“Tt is submitted that the clauses (3) to (7) of the Schedule makes provision for in- 
cidental and supplementary matters connected with the fixation of minimum rates of 
wages. The minimum rates of wages liable to be fixed under the Act ought to be 
effective rates of wages. The rates of wages which are paid according to work cannot 
be effective unless adequate and sufficient provision is made for determining the quan- 
tum of outturn liable to rejection on the basis of which the payment is made. Fixation 
of rates of minimum wages payable for sub-standard bidis or for their rejection is thus 
an ancillary part of scheme for fixation or revision of the minimum rates of wages in 
case of bidi manufacturers.” 

And in para. 6(h)— 

“It is further submitted that it is fully within the competence of the authority en- 

titled to fix rates of wages under the Mintmum Wages Act, to make adequate provi- 
sions for resolution of disputes arising in the mode of calculation of such minimum wages 
for work done.” 
It will thus be clear that the notification was issued and is sought to be justi- 
fled expressly on the ground that the employer’s right of chhat had to be 
checked or controlled and that disputes between employers and employees had 
to be settled in regard to the right of chAat. 

I have reproduced these pleadings at some length because one of the points 
argued was that these powers are absolutely essential in order to make the revi- 
sion of the rates of minimum wages effective and that, therefore, they must be 
deemed to be conferred on the State Government by implication. The only 
point I may here stress is that it was not alleged by Government that the pre- 
vious notifications operating till then had become wholly ineffective or nuga- 
tory because they did not contain provisions analogous to cls. 3 to 7 of the 
present notification. On the contrary, what is alleged is that several disputes 
continued to arise because of those notifications, which can only imply that 
they were partially effective. As I shall show hereafter, the whole foundation 
of the rule as to implied powers is the absolute necessity or essentiality for 
implying them. 

The first two clauses of the Schedule to the notification lay down the revised 
minimum rates of wages for two classes of bidis. The rates are prescribed dis- 
trictwise. In the notification which was operative immediately prior to the 
present notification the rates were fixed in greater detail, and, if I may say 
so, townwise or according to centres of business. The standard employed was 
also the same viz., thousand bidis containing 6 chhataks of tobacco. The differ- 
ence in rates between better qualities of bidis containing 7 chhatakas per thou- 
sand was also the same viz, now 12 Naye Paise or (what is its equivalent) 2 


These clauses are, in my opinion, a clear and legitimate exercise of the power 
to fix or revise minimum wages under the Act. Indeed, this much was virtual- 
ly conceded on behalf of the petitioners. The only argument on which it was 
claimed that these clauses should be struck down was, as I have stated, that 
they had been inseparably linked with the remaining cls. 8 to 7 by virtue of 
the opening words of cl. 1 ‘‘Subject to the other provisions of this Sche- 
dule’’. Therefore, that argument would depend upon the view taken in 
respect -of cla. 3 to 7. . 
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Now, it was not disputed by either side that when the bidi is prepared the 
tendu leaf in which the tobacco is wrapped is more or leas green and flexible. 
It is at this stage that the bidi must be wrapped. After a few days the leaf 
dries up and becomes brittle and, therefore, once a bidi is rolled it is impossible 
to salvage the tendu leaf. Therefore it is implicit in the provisions of cl. 3 
that if the employer makes a chhat which can only be upto 5 per cent., and 
decides to accept the first option offered to him, he must lose 5 per cent. of the 
tendu leaves which he has doled out for the purpose of manufacture to the 
employee because it is impossible to unroll the tendu leaf after it is dry. It 
was also suggested that in. the process of breaking up the bidi, the most valu- 
able ingredient of the bidi, viz., the tobacco, could not all be retrieved, and 
that there must be a substantial percentage of wastage and also some mixture 
with tendu leaf particles and powder. Therefore, by the acceptance of the 
so-called option the employer stood the risk of (a) definitely losing 5 per cent. 
of the tendu leaves without payment, (b) getting back the tobacco which he is 
supposed to recover, of a slightly inferior quality, and (c) not of the identical 
weight but somewhat less. He may accept these consequences, otherwise he 
has the second option which only means that he must accept all the rejected 
bidis and pay full wages for them. The clause clearly controls the right of 
the employer to reject goods which are of bad workmanship or not market- 
able, or to pay for the goods according to quality, which was admittedly the 
system prevailing till the date of the notification. 

Clauses 4 and 5 must be read together. Clause 4 deals with rejection of bad 
bidis of a percentage of more than 5 per cent. but less than 10 per cent. If 
there is a dispute as to the bidis rejected in this slab, then a sort of domestic 
tribunal has been set up to try the issue. The tribunal is to consist of equal 
number of representatives of employees and the employer who are to inspect 
whether the rejection was properly done or not, and in the event of difference 
of opinion, the opinion of the majority is to prevail. If the opinion of the 
tribunal is divided, then the employer has an option to retain the 5-10 per cent. 
chhat and pay half the rates fixed or an alternative option not to retain it, in 
which case the employees should destroy the bidis forthwith. Clause 5 deals 
with the manner of selection of the personnel of the domestic tribunal. 

Incidentally, there was a short point raised as to the interpretation of the 
last paragraph of this clause. The learned Special Government Pleader urged 
that it could not be the intention of the clause that bidis should be wholly des- 
troyed, but it must be read in terms of a similar provision in cl. 3, that is to 
say, that 5-10 per cent. ohhat bidis qua bidis should be destroyed, but that the 
employer is to get back the tobacco. That may have been the intention of the 
framer of the acne raed but the language used does not warrant such a con- 
struction. It says ‘‘If the employer does not want to retain these bidis the 
employee shall destroy them forthwith’’. The use of the word ‘‘them”’’ can 
only refer to the bidis inclusive of the tobacco and not give the employer the 
right to retrieve the tobacco. 

Now, it was urged that the provision for this so-called domestic tribunal is 
wholly illusory. Conditions being what they are, the representatives of the 
employer and the employees will never see eye to eye and, therefore, the emplo- 
yer must accept the goods paying half rates to them though they may be abso- 
lutely worthless or have the bidis destroyed- entirely. 

For the purposes of the decision of the questions arising in these cases, how- 
ever, these contentions are not all germane. What it is necessary to emphasize 
is that cls. 4 and 5 of the Schedule to the notification again control the right 
of the employer not to pay for bad workmanship or at any rate to pay accord- 
ing to quality. These clauses also give power to set up domestic tribunal and 
to adjudicate a dispute which is essentially an’ industrial dispute. These 
powers wil, therefore, have to be examined. 

to cl. 6, it provides that where the chhat is above 10 per cent. the 
employee shall be paid full wages. But here again the employer is given an 
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option. He can take action against a bad workman provided the chhat in the 
case of that workman is ‘‘more than 10 per cent. for 6 continuous working days 
in a calendar month’’. If he cannot take such action he is bound to pay for all 
the bidis above 10 per cent. even if they be of bad workmanship or contain 
nee or no tobacco and whether they are suitable for purposes of smoking or 
no : 

Now, it was argued that under law every seventh day must be a holiday. 
Therefore, under the second part of cl. 6 the workman can continue to do as 
much bad work as he likes for five days in a week provided he does good work on 
the sixth day, in which case the option cannot be availed of by the employer. I 
find much substance in this contention. The right of action given to the 
employer is wholly illusory. What action should be taken is also not shown. 
Presumably, it could only be action according to law, that is to say, under the 
Standing Orders which in their turn do not justify imposition of a penalty 
except for gross negligence which has to be established in a departmental 
enquiry. All this is provided where the ‘‘chhat’’ is more than 10 per cent. for 
six continuous working days in a calendar month, which will be a rare 
occasion. 

Again I emphasize that with these minor details of the notification I am not 
immediately concerned. What ia of importance to note is that cl. 6 of the 
Schedule to the notification virtually enjoins that the employer cannot reject 
goods above 10 per cent. In other words, it is clear that the employer has to 
pay for 90 per cent. of the bidis even though they are of bad workmanship, 
defective for any reason Buch as little or no tobacco in some of them or the 
leaves broken so that it cannot be smoked. I shall advert to this clause again. 
It was really on these cls. 8, 4 and 6 that the learned Special Govern- 
ment Pleader found the greatest difficulty in justifying the notification under 
the express powers conferred by the Act and was, therefore, impelled to support 
them under the doctrine of implied powers. 

Clause 7 prescribes that chhat shall be made only once in a day by 
the employer and it shall be at any premises within two miles from the premises 
where bidis are manufactured. This is an incidental provision intended to hit 
the double right of chhat to which I have.referred above—once by the thekedar 
and once at the factory—which the employer used to exercise in case of bidis 
manufactured by the employee at his home, and to stop the practice of chhat 
at any place other than a factory. The clause does not say this, but having 
regard to the existing conditions it was urged that it has that effect. The 
worker works in his home which is separate in every village and the factories 
or centres established by the employer are not within two miles of the majority 
of villages. So the employer can never do the second chhat at the factory 
(a) because the factory or centre is beyond two miles of the worker’s home, 
and (b) because he cannot remové the goods from the home to the centre or 
factory within a day. The provision, therefore, inevitably and directly affects 
the existing terms and conditions of work and the right to reject goods of bad 
` quality or workmanship or to pay only according to the quality of the work. 

Then there is the explanation which defines ‘‘employer’’ and includes his theke- 
dar, contractor or agent as the case may be. As to this clause it was urged that 
there is no power to define the very word which is defined by the Act. On 
behalf of the State, however, the learned Special Government Pleader sup- 
ported the explanation by urging that it was not in conflict with the definition 
in the Act, and was merely in terms thereof. He urged that it may be regarded 
as mere surplusage. No doubt, comparing the two definitions of ‘‘employer”’ 
in the Act and in the notification, it could be said that the notification does not 
go beyond the definition in s. 2(6) of the Act. But there is a vital difference 
and that difference is brought out if we consider the opening words of the inter- 
pretation clause in a. 2 ‘‘Unleas there is anything repugnant in the subject or 
context’: Those crucial words are omitted in the notification and, therefore, 

‘go far ag the definition in the notification is concerned, whether the context 
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otherwise implies or not, the word “‘employer’’ shall always include thekedar, 
contractor or agent. This is, in my opinion, a substantial departure from the 
provisions of the Act and in this light the power to do so will have to 
be examined. 

To summarise, an analysis of the provisions of the notification shows the 
exercise of the following powers :— 

(a) The power to compel the employer to accept all bidis up to 90 per cent. 
and so to cireumscribe the employer’s right to reject bad or worthless goods, not 
to pay for unsaleable goods or to pay only according to the quality of the work 
or goods. (Clauses 8, 4, 5 and 6 of the Schedule to the notification). 

(b) To provide for the settlement of disputes (clauses 4 and 5). 

(c) To constitute an arbitral tribunal for the settlement of those disputes 
(clauses 4 and 5). 

(d) To prescribe the mode and place of rejection of goods, or in 
other words, the right of the employer to select the place where his business 
ghall be carried on (clause 7). 

(e) To'alter the definition of the word ‘‘employer’’ as given in the Act. 
(the Explanation). 

Mr. Phadke on behalf of the petitioners urged that none of these powers are 
conferred upon the State Government by the provisions of the Act and that, 
therefore, the notification in wira vires of the powers under the Act. He also 
urged that the promulgation of this notification has affected the employer’s 
right to carry on his occupation, trade or business under art. 19(1)(g) of the 
Constitution. He further that the procedure prescribed by the Act in 
s. 5 read with ss. 7, 8 and 9 had not been complied with and, therefore, the noti- 
fication was bad. The learned Special Government Pleader on behalf of the 
State; Mr. M. N. Chandurkar on behalf of respondent No. 2, the 
Independent Labour Party’s the C.P. and Berar Bidi Workers’ Union, and 
Mr. 8. V. Dhabe on behalf of the Intervenor, the M. P. Rashtriya Bidi Majdoor 
Sangh, controverted these points. Mr. Abhyankar raised an additional issue, 
namely, that even if the notification could not be justified under the express 
powers under the Act, those powers were implied. They must be regarded an 
ancillary to the powers under the Act and, therefore, the notification would be 
justified as a legitimate exercise of the implied powers of the Government. 
With the arguments of Messrs Qazi and Dhabe, my learned Brother has amply 
dealt, and I am in respectful agreement with his conclusions. 

Thus, five points arise for decision in these cases :— 

(1) Are any of the clauses of the Schedule to the notification wlira vires of 
the powers of Government under the Minimum Wages Act (XI of 1948)? 

(2) Lf any of them cannot be justified under the express powers under the 
_Act, can the notification or any of its provisions be justified under the implied 
powers under the Act? 

(8) Is the notification ultra vires of art. 19(1)(g) of the Constitution? 

(4) Was the procedure laid down by the Act for the promulgation of such 
a notification followed, and if not, what is-its effect! 

(5) If one or more clauses of the notification are found ultra vires what 
should be the effect? 

So far as the first point is concerned, my learned Brother has held that none 
of the provisions of the notification or its Schedule can be justified under the 
express provisions of the Act. On this point I am, with respect, in complete 
agreement with him so far as cls. 3 to 7 of the Schedule to the notification are 
concerned. None of those clauses can be justified under the provisions of the 
Act. But, in my opinion, cls. 1 and 2 of the Schedule are good and directly 

_flow from the express powers granted under the Act. My learned Brother has, 
however, held the entire notification valid and has justifled it under the doc- 
ape of implied powers. On both the questions it is, therefore, necessary to 
er to the scope and object of the Act and to some of its important provisions. 


1958.] BIDI & TOBACOO MER. ASS’ON. v. STATA (4.0.J.}—Koival J. 911 


In S.IE.L.R. Organisation v. Madras State2—a case which was referred to 
by the Supreme Court of India in Bijay Cotton Mills Lid. v. The State of 
-Ajmer?—Venkatarama Aiyar J. traced the genesis of the Minimum Wages 
Act, 1948 (XI of 1948). He said that it was passed in consequence of the 

‘*Minimum Wage Fixing Machinery Convention’’ held at Geneva in 1928 and 
certain resolutions passed at the Convention which were embodied in arts. 223 
A 228 of the International Labour Code, Vol. I, pages 167 to 174. He stated 
that— 

“The object of these resolutions was to fix minimum wages in industries ‘in which 
no arrangements exist for the effective regulation of wages by collective agreement or 
-otherwise, and wages are exceptionally low.’ Article 224(1), p. 169. The Minimum Wages 
Act was passed for giving effect to these resolutions. The preamble to the Act states 
that ‘It is expedient to provide for fixing minimum rates of wages in certain employ- 
menty; and they are specified in Part I of the Schedule. As remarked in ‘Industrial 
Awards in India, an Analyuis’ 

‘The Act aims at making provision for the statutory fixation of minimum rates of 
wages in a number of industries wherein ‘sweated labour’ is most prevalent or where 
‘there is a big chance of exploitation of labour. 

‘Thus the object of the Act is to provide for fixation of wages in trades in which labour 
dis not organised and that will be clear from the list of trades enumerated in Part I to 
the Schedule.” 

Now, a scrutiny of the provisions of the Act will indicate that it is just this 
and no more that the Act gives power to do. The power and indeed the duty 
on the part of the appropriate Government to fix minimum rates of wages in 
employments specifted in parts I and II of the Schedule to the Act is laid down 
in s. 3(1)(a) and the proviso permits the appropriate Government to fix such 
rates for a part of the State or for any specified class or classea of such employ- 
ments in the whole State or part thereof. Clause (b) of sub-s. (1) of s. 3 gives 
the power under certain conditions to review and revise the minimum rates if 
necessary. Sub-section (2) of s. 8 describes the kinds of rates that may be 
fixed. They are minimum rates of wages for 

(a) Time work—called “a minimum rate.” 

(b) Piece-work—called “a minimum piece-rate”. 

(c) The minimum rate of remuneration in the case of employees employed on piece- 
work for the purpose of securing to them a minimum rate of wages on a time work 
‘besis—called “a guaranteed time-rate”. 

(d) In respect of over-time work—called “an over-time rate”. 

While the duty to fix rates under subs. (1) of s. 3 is preceded by the word 
‘‘ghall’”? and is, therefore, mandatory, the power to review and revise under 
ol. (b) of sub-s. (1) of s. 3 as also the power to fix different kinds of rates in 
sub-s. (2) of s. 3 are preceded by the word “may” giving a discretion to the 
appropriate Government. Then follow the provisions of s. 3, sub-s. (3), which 
are as follows :— 

“(3) In fixing or revising minimum rates of wages under this section,— 

(a) a different minimum rates of wages may be fixed for— 

(4) different scheduled employments; 

(H) different classes of work in the same scheduled employment; 

(ti) adults, adolescents, children and apprentices; 

(iv) different localtties; 

(b) minimum rates of wages may be fixed by any one or more of the following 
‘wage periods, namely:— 

(i) by the hour, 

(#) by the day, 

(iH) by the month, or 

(iv) by such other larger wages period as may be prescribed and where such rates 


2 [1955] AI.R. Mad. 45. 8 [1955] 8.0.R. 752, 755. , 
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are fixed by the day or by the month, the manner of calculating wages for a month or 
for a day, as the case may be, may be indicated. _ 

Provided that where any wage-periods have been fixed under section 4 of the Payment. 
of Wages Act, 1936 (IV of 1936), minimum wages shall be fixed in accordance therewith.” 

Thus s. 3, subs. 3(5) (#v) expressly prescribes ‘‘the manner of calculating’’ 
‘wages in particular . cases. The necessary implication is that in other cases 
e.g. in the case of Piece rates,.n0 power to prescribe the manner of calculation 
or mode of payment is granted. 

Section 4 indicates the components of the minimum rates of wages that the 
appropriate Government has been empowered to fix depending on the cost of 
living index number and the cash value of concessions in respect of supplies 
of essential commodities at concession rates. 

These provisions prescribing the duties and powers of the appropriate 
Government to fix, review and revise the minimum rates of wages are governed 
by the definition of ‘‘wages’’ in s. 2(A). That definition is as follows :— 

- “2. In this Act, unless there is anything repugnant in the subject or context,—’ 

(h) ‘wages’ means all remuneration, capable of being expressed in terms of money, 
which would, tf the terms of the contract of employment, express or implied, were ful- 
‘filled, be payable to a person employed m respect of his employment or of work done 
i such employment, and” includes house-rent allowance but does not ielude— 

(4) the value of—: 

(a) any house-accommodation, supply of light, water, medical attendance; or 

(b) any other amenity or any service excluded by general or special order of the 
appropriate Government; 

(#) any contribution paid by the employer to any Pension Fund or Provident Fund 
or under any scheme of social insurance; 

(#4) any travelling allowance or the value of y travelling concession; 

(iv) any sum paid to the person employed to defray special expenses entailed om 
him by the nature of his employment; or 

(v) any gratuity payable on discharge;” f 

The definition is plenary and overriding. It defines wages with reference te 
the contract of employment, express or implied, and states that wages shall 
mean all remuneration, capable of being expressed in terms of money, which 
would, if the terms of the contract of employment, express or implied, were 
fulfilled, be payable ete. Therefore, the definition, in my opinion, indicates 
clearly that the Act does not intend to abolish or give a complete go-by to the 
terms of the contract of employment subsisting between the employer and the 
employee. The effect of this definition is on the other hand to recognize the 
contract except in so far as the provisions of the Act modify it. Thus, the 
Act seeks to establish within its scope and object, a balance between the rights 
under the contract and the statutory rights curtailing the contract. My learn- 
ed Brother has in para. 24 of his opinion held that that the definition cannot 
be construed as limiting or taking away the implied power of the State Govern: 
ment to make provisions of the kind we find in the Schedule to the notification, 
and that ‘‘in a sense it is descriptive of the term wages.’ 

With respect, I am unable to accept this interpretation which is, in my opi- 
nion, contrary to the very terms of s. 2(A). Section 2(h) says “Wages means’” 
which can only connote that a definition is intended and not a description. I 
shall show hereafter that the implied powers can only flow from the express 
powers and then too by necessary intendment alone and that in no case can 
powers be implied which are contrary to the express provisions of the statute. 

In both ss. 8 and 4 the words used throughout are ‘‘minimum rates of wages’’ 
‘and, therefore, a point was taken by the learned Special Government Pleader 
that the word ‘‘wages’’ which is defined in s. 2(A), has not the same connota- 
tion as the word ‘‘wages’’ in the expression ‘‘minimum rates of wages’’ and, 
therefore, the definition should not be incorporated into all the clauses of s8. 3 
and’4 which spegk of minimum rates of wages. 7 
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I am unable to accept this contention.. In the first place, it will render the 
definition virtually nugatory because it will cease to apply to ss. 3(1)(a@) and 
(b), s. 8(2) and s. 3(3), so that the very purpose for which the definition was 
incorporated would fail. In the second place, the argument advanced suggests 
that the expression ‘‘minimum rates of wages’’ is a term of art in contradis- 
tinction with the definition of ‘‘wagea’’.. The expression ‘‘minimum rates of 
wages’’ is not defined in the Act, and, in my opinion, there is no warrant for the 
suggestion that it has some peculiar connotation other than that implied by 
plain English. In my opinion, wherever the word ‘‘wages’’ occurs in -the ex- 
pression ‘‘minimum rates of wages’’ it must be read as defined in s. 2(A). Thus 
it seems clear to me that the duty and power of the appropriate Government 
(a) to fix, review and revise minimum rates [Section 3(1)]; (b) to fix the 
classes of rates [section 8(2)]; (e) to apply them to différent employments in 
classes of work [section 3(3)]; and (d) to different wage periods [section 3(3) 
(b) ]—are all subject to the contract between the employer and the employee. 
It is a fundamental provision under the Act, therefore, that the contract bet- 
ween the employer and the employee governs and shall continue to govern save 
and except that it is modified by the exercise by the appropriate Government 
of the express powers given under the Act. I streas this point here because it 
seems to me that it must have a most decisive effect on the question of the 
implied powers of Government. 

Section 5, sub-s. (1) deals with the procedure for fixing minimum rates and 
the two methods to be followed by the appropriate Government viz. (a)- ejther 
to appoint committees or sub-committees to hold enquiries and advise the 
Government in the fixation or revision of minimum rates of wages or (b) to 
publish its proposals for the information of persons likely to be affected 
and specify a certain date—not leas than two- months from the date of the noti- 
fications on which the proposals will be takèn into consideration. Sub-ses- - 
tion (2) requires.a notification to be issued by the appropriate Government 
fixing or revising the minimum. rates of..wages-and makes provision for the 
coming into force of the notification. The proviso to sub-s. (2) of s. 6’ makes it 
obligatory on Government to consult the Advisory - -Board when it has. not ap- 
pointed a committee or committees to hold enquiries and advige it. Upon the pro- 
visions of this section was ae ‘the argument under. point No. 4 mentioned 
above. Sections 7, 8 and provides for the setting up and powers of 
the Advisory. Board, the Central Advisory. Board, and the committees and sub- 
committees. Section 10 provides for correction of errors, omissions, and acci- 
dental slips in Government. notifications. Then we come to s. 12 on which the 
greatest reliance was placed on behalf of the State to justify the provisions 
of their notification under the express powers conferred = the statute. I need 
not refer to its provisions because my learned Brother has fully dealt with that 
argument ard negatived ahy power in the State Government to make provi- 
gions such as are contained in the Schedule under s. 12. ` 

Then I turn to s. 20 and 21 of the ‘Act which, in my opinion, are again 
` important: They run as follows :— 


“20. (1) The appropriate Government may, by notification in the Official Gazette, 
appoint any Commissioner for Workmen’s Compensation or: any officer of the Central 
Government exercising functions as a Labour Commissioner for any region, or any 
officer of the State Government not below the rank of Labour Commissioner or any 
other officer with experience as a Judge of a Civil Court or as a stipendiary Magistrate 
to be the Authority to hear and decide for any specifled area all clatms arising out of 
payment of leas than the minimum rates of wages or in respect of the payment of 
remuneration for days of rest or for work done on such days under clause (6) or 
clause (c) of sub-section (1) of section 13 or the wages at the overtime rate under 
section 14, to employees employed or paid in that aree. 

(2) Where an employee has any claim of the nature referred to in sub- mega 
the employee himself, or any legal practitloner or any official of a „registered 
union authorised in writing to act on his behalf, or eny Inspector, or any person gct- 
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ing with the permission of the Authority appointed under sub-section (1), may apply to 
such Authority for a direction under sub-section (3): 

Provided that every such application shall be presented within six months from the 
date on which the minimum wages or other amount became payable; 

Provided further that any application may be admitted after the said perlod of six 
months when the applicant satisfies the Authority that he had sufficient cause for not 
making the application within such period. 

(3) When any application under sub-section (2) is entertained, the Authority shall 
hear the applicant and the employer, or give them an opportunity of being heard, and 
after such further inquiry if any as it may consider necessary, may, without prejudice 
to any other penalty to which the employer may be liable under this Act, direct; 

(i) in the case of a claim arising out of a payment of legs than minimum rates of 
wages, the payment to the employee of the amount by which the minimum wages 
payable to him exceed the amount actually paid, together with the payment of such 
‘compensation as the Authority may think fit, not exceeding ten times the amount of such 
excess; 

(#) in any other case, the payment of the amount due to the employee, together 
with the payment of such compensation as the Authority may think fit, not exceeding 
ten rupees; and the Authority may direct payment of such compensation in cases where 
the exceas or the amount Snedic pald by, sae: Supleyer 10. fe: gene before the dis- 
posal of the application. 

. (4) If the Authority hearing any application under thia section is satisfied that it 
was either malicious or vexatious, it may direct that a penalty not exceeding fifty rupees 
be paid to the employer by the person presenting the application. 

.(5) Any amount directed to be paid under this section may be recovered— 

‘(a) tf the Authority is a Magistrate, by the Authority as if it were a fine imposed 
by the Authority as a Magistrate, or 

(b) if the Authority is not a Magistrate, by any Magistrate to whom the Autho- 
rity makes application in this behalf, as H it were a fine imposed by such Magistrate. 

(6) Every direction of the Authority under this section shall be final. 

(7) Every Authority appointed under sub-section (1) shall have all the powers of 
a civil Court under the Code of Civil Procedure, 1908 (V of 1908), for the purpose of 
taking evidence and of enforcing the attendance of witnesses and compelling the pro- 
duction of documents, and every such authority shall be deemed to be a civil Court 
for all the.purposes of section 195 and Chap. XXXV of the Code of Criminal Procedure, 
1888 (V of 1888). 

21. (1) Subfect to such rules as may be prescribed, a single application may be 
presented under section 20 on bebalf or in respect of any number of employees employed 
in the scheduled employment in respect of which mintmum rates of wages have been 
fixed and in such cases the maximum compensation which may be awarded under sub- 
section (3) of section 20 shall not exceed ten times the aggregate amount of such excess, 
or ten rupees per head, as the case may be. 

(2) The Authority may deal with any number of seperate pending applications pre- 
sented under section 20 in respect of employees in the scheduled employments in res- 
pect of which. minimum rates of wages have been fixed, as a single application presented 
ander sub-section (1) af this section and provisions of that sub-section shall apply ac- 
cordingly.” 

I have reproduced these sections verbatim in order to show that the Act has 
made the most detailed provisions for the settlement of all claims arising out 
of payment of less than the minimum rates of wages. It is impossible to over- 
‘look the amplitude of the powers conferred upon the Authority, set up to hear 
and decide disputes ‘regarding minimum. wages. ma 

The remedy provided for the employee-is so simple that not only an illiterate 
employee but any legal practitioner, any official of a registered trade union, 
.any Inspector, or even any person acting with the permission of the Authority 
could- move in fhe matter. By cl. (+) of sub-s. “(3) of a. 20, the Authority makes 
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a summary enquiry into a claim arising out of a payment of less than the 
minimum rates of wages, has the power to reimburse short payment to the 
employee together with such compensation as the Authority may think fit, not 

exceeding ten times the amount unpaid. It has also got the power under a. 20, 
subs. (3), sub-cl. (4); to hear and decide a dispute in ‘‘any other case” and 
to order the payment-of the amount due to the employes, together with such 
compensation as the Authority may think fit, not exceeding Rs. 10. Sub-section 
(5) of s. 20 gives the Authority the power to recover the amount ordered to 
be paid to the employee as if it were a fine imposed, or to entrust it to a Magis- 
trate to recover it as such. Sub-section 6 of s. 20 makes every direction of the 
authority final. Section 20 permits one application to be made in respect of 
any nimber of employees and the Authority is given the power by sub-s. (2) of 
g. 21 to consolidate any number of separate pending applications in respect of 
employees and treat them as a single application. 

Thus the Act has'gtven the most anxious consideration to providing ‘a very 
effective, speedy and cheap remedy forthe enforcement of the rights of the 
employees to receive minimum wages and im ‘‘any other case’’ also. So wide 
are the powets of the Authority that it can adjudicate upon almost any and 
overy claim in relation to wages and grant redress. it may do so not merely 
in the case of an individual employee, but, if need be, in the case of any number 
of employees. It is even possible to’ decide questions relating to the entire 
industry itself, by virtue of s. 21. 

I shall show hereafter. that almost everyone of the provisions of els. 3 to 7 of 
the, notification Schedule would fall within -the provisions of ss. 20 and 21 and 
would really, be questions which the Act says the Authority alone shall decide. 
By thus defining the power and jurisdiction of the Authority to whom special 
jurisdiction is given the sections necessarily delimit the -power of the Govern- 
ment to decide or deal with the same, questions by a mere notification. These 
considerations, in my opinion, have an important bearing on” the question of 
implied powers 

The so-called doctrine of implied powers is, in my’ opinion, ‘not a rule of sub- 
stantive law. It is merely a rule of construction or interpretation. The lead- 
ing caso is Fenton v. Hampion*, an an authority which my learned Brother has 
referred to and relied upon. ` At page 41 of the Revised Reports, after quoting 
the Latin maxim ‘Quando lex aliquid concedit concedere videtur et Hud sine 
quo res ipsa esse non potest’ (the equivalent of which Broom has translated for 

us ‘Whoever grants a thing is deemed also to grant that without which the 
aal itself would be of no effect’—See ‘pages 809 and 318 of Broom’s Legal 
Maxims, 10th ed.) Pollock, C.B., states the rule thus:— - 

“It becomes, therefore, all-important-to consider the true import of this maxim, and 
the extent to which it has been applied. After the fullest research which I have been 
able to bestow, I take the matter to stand thus: whenever anything is authorized, and 
expecially tf, as a matter of duty, required to be done by law, and it is found impossible 
to do that thing unless something else not authorized in express terms be also done, 
then that something else will be supplied by necessary intendmeht. But, tf, when the 
maxim comes to be applied adversely to the liberties or interests of others, it be found 
that no such tmpossibility exists, that the power may be legally exercised without the 
doing that something else, or even going a step farther, that it is only in some parti. 
cular instances, as opposed to’ its general operation, that the law fails in its intention, 
tmleas the enforcing power be supplied, then, in any such’ case, the soundest rules of 
construction point to the exclusion of the marim, and regard the absence of the power 
which it would supply by implication as a casus emissus.” (Italics are mine.) 

To the same effect are the observations in The Trolly Draymen and Carters 
Union of Sydney and Suburbs v. The Master Carriers Association of N.S.W 5 
That was a case wherein an award made under the Industrial Arbitration Act 
(N. S.W.), 1901, by a Court of Arbitration appointed under the Act was called 
in question. Clause 27 of the Award prescribed that the employer shall employ 
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members of the claimant Union in preference to strangers (that is to say per- 
sons who were not members of the Union) other things being equal, and it 
was argued on behalf of the employers that this meant that the employer had 
to give notice to the Union before they could engage a servant and amounted 
to an undue interference with the liberty of the employer to engage a servant 
without giving notice. This contention was sought to be met, on behalf of the 
Workers’ Union, by suggesting that such a provision must necessarily be im- 
plied in order to make the Act and the award effective. Chief Justice Griffith, 
in delivering the judgment, negatived the implied power in the following words 
(p. 516) :— 

“Such a condition would involve, of course, a remarkable interference with the 
liberty of the employer, that he should not be allowed to engage a servant without 
giving notice of his intention to do so. For, whether the prescribed notice was public 
or private, there would be no difference in principle. In considering the question whe- 
ther such a provision is to be implied in the Act, tt is important to bear in mind that, 
if it ia, the discretion of the Court is unlimited and cannot be controlled. Is it a neces- 
sary inference from what the Legislature has said that it did intend to confer such œ 
power? I confess that I cannot see any foundation for. the argument... Except so far 
as they are empowered to do so by the provisions of the Act, the Court cannot control 
the common law rights of the subject.” (Italics are mine.) 

I may also here usefully refer to the following passages from Maxwell’s Inter- 
pretation of Statutes ( the italics are throughout mine) :— 


At p. 361: “Where an Act confers a jurisdiction, tt impliedly also grants the power 
of doing all such ‘acts;‘or employing such'means,'as dre ‘essentially necessary to its exeo- 
cution. : 

At p. 362: “In the same way,‘ when powers, privileges, or property are granted by 
statute, everything indispensable: to their' exercise’ or' anjoyment is impHedly granted 
. algo as it would be in a grant between! private ‘persohs.” 


But after stating these propositions Maxwell states a further: qualification in 
the following words :— 


At p. 364: “But when an Act confers such powers, it also impliedly requires that 
they shall be exercised only for the purposes for which they were given and subject. to 
the conditions which it prescribes, and also with due akill and ‘diligence and in a way 
to prevent a needless mischief or injury.” 

There is also the following powerful statement of the rule as to implications 
in Crawford on ‘‘Statutory Constructions’’ at page 266, Article 168 :— 


“168. Implications.—The implications and intendments arising from the language of 
a statute are as much a pert af it as if they had been expressed. But {t is only neces- 
sary implications which may thus be read into the statute. Mere desirability or plau- 
stability alone will not meet the test. And while the implication does not need to shut 
out every other possible conclusion, or be one from which there is no escape, tt must 
be one, which, under all the circumstances, is compelled by a reasonable view of the 
statute, and the contrary of which would be improbable and absurd. In order to meet 
the test, the implication must be so strong in its probability that the contrary thereof 
cannot be reasonably supposed. Nor can implications contradict the expressed intent 
of the statute, for obviously the intent as expressed must prevail over the intent reach- 
ed by implication. If the intent is expressed, there is nothing that can be implied. 
Nothing further is needed to reveal the legislative intent. 

The reason for allowing the Court to give effect to necessary implications is quite 
apparent. Many matters of minor detail are often omitted from legislation. If these 
details could not be inserted by implication, the drafting of legislation would be an 
interminable process and the legislative intent would likely be defeated by a most 
insignificant omisaion. Consequently, these minor details are considered as if included 
in the general terms of the enactment as well as in the pùrpose sought to be achieved 
by the legislature, and therefore, are regarded as actually intended by the legislature. 
Iw a broad sense, true implications are as much a pert of the language which makes up 
the statute as the meanings of the various words are a part of it Viewed from this 
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standpoint, no exception is created to the general rule that the intent of the law-makers 
must be derived froni the language used.in the enactment, ' ‘And the court in ascertaining 
a/necessary implication is simply detérmining and making efftctive the legislative will” 

It is, in my, opinion, cléar from these passages net the doctrine can be ap- 
plied only whbre' the following conditions -are fulfilled 

(1) Thete must be a duty imposed or power. periei. 

(2) On a reasonable construction of the statute, there must be an impossibi- 
lity in the exercise or fulfilment of that power, reaulting i in making its object or 
purpose nugatory. ` 

(8) The impossibility must be such that it is not an. impossibility in an 

individual case because then the law cannot permit powers by implication but 
the impossibility myst “be of a general nature so that the purpose and object 
of the duty or power is rendered impossible of achievement in every case, It 
ig only then that powers by implication may be inferred. .; 
These pointa, I believe, are the same as my learned Brother has dedawed from 
the decided cases, and. other- statements, of law. But with all respect to him, 
I would add a fourth condition which is- also, deducible from the statement of 
Maxwell at page 364 and the passage from Crawtord. : : I would ‘formulate the 
fourth condition as follows :— - 

(4) The implication cannot - contradict: ‘the ae intent; ‘which must 
always prevail and: where it becomes necesgary to read an. implication into an 
enactment the scope of the implication must be united only to hee is reason- 
ably, necessary. and no more. 

It is.in the recognition of.the 4th and the application" of the jan three. eon- 
- ditions that my learned Brother and I differ.. 

-Now, I have already indicated-that the,, purpose and» A of the ‘het is to 
provide minimum wages for employees and no more. For achieving this limit- 
ed object the Act makes exhaustive provisions. It states what Government 
shall and shall not do in its’duty to fix and in the exercise of ‘Its powers to 
revise and review minimum. wages. 

Government must initially have regard. to the terms of the contract of em- 
ployment. This is fundamental and implicit in the definition ‘of “wages.” 
Government can certainly affect and modjfy the contract so long as it exercises 
its express powers. Indeed, every time a minimum rate is prescribed the con- 
tract must be affected. But the right to affect or modify the contract is ex- 
presaly limited to the powers under the Act. , Government must confine itself 
to the four classes of rates specified in subs. (2) of s. 8. Government may 
prescribe different rates. for different scheduled employments or for different 
classes of work in the same scheduled employment; or for different localities; 
it may prescribe different rates for adults, adolescenta, children and appren- 
tices; it may fix the rates by the hour, the day, the month or a longer period 
But save-and except these express powers the Act prescribes that the ‘contract 
shall continue to operate. Therefore there is no scope for any implication. It 
is never assumed that the Legislature has given powers .which would infringe 
existing rights, even though the Act would be inoperative without them—See 
Halsbury Vol 31, page 545, Article 723. Government has not bean given the ` 
power to modify the contrart of: employment to such an extent as to give them 
the power to order the employer to accept bad work and pay. full wages. for 
it as is done im els: 8 to 6 of the Schedule to the notification; or to set up a domes- 
tie tribunal as is done inicl. 4; or, to decide an industrial dispute (Clause 4 
again); or to define ‘‘employer’’ in any manner different from the Act. 
Secondly, if the Legislature. has intended to confer these powers on Govern- 
ment, it is reasonable to presume that they would have done so, in clear langu- 
age, especially, when they conferred . several other powers. . Therefore, in my 
opinion, there is no scope for implication of any further powers. ' The Act con- 
fers powers and delimits them Itself by its express provisions. - i 

» The Legislature moreover was not unaware that consequent upon ‘hie: proc 
vision of minimum rates of wages in any employment several incidental en 


918 THA BOMBAY LAW REPORTHR, [vou, LA. 


ancillary problems and disputes would arise. For these also the statute has 
made every provision. It has relegated all such problems and disputes for 
decision by the Authority constituted under s. 20. The Legislature was aware 
that such ancillary problems and disputes would arise and would be infinite in 
their variety. It is clear that the Legislature did not intend that Government 
should have the power to solve all such problems and resolve all such disputes 
through the simple expedient of a notification. If such power can be attributed 
to Government, even by implication, then the provisions of ss. 20 and 21 would 
be rendered largely nugatory and the wide jurisdiction conferred upon the 
Authority rendered practically useless. The very constitution of the Autho- 
rity, the wide jurisdiction conferred upon it, the amplitude of its powers and 
the efficacy and expeditiousness of the remedies it can provide are indicative of 
no other intention but that the Authority alone shall be the foram where all 
such ancillary disputes and ‘‘claims’’’ shall be decided. That necessarily ex- 
cludes the inference of any power in Government to do so by notification. 

The statute creates new duties and imposes new obligations and liabilities 
and at the same time prescribes a new remedy and creates a new forum for its 
enforcement. In such cases the general rule is ‘‘that no remedy can be taken 
but the particular remedy prescribed’’ and only before the particular forum. 
(See Article 740, page 551 of Halsbury’s Laws of England, VoL 31). 

In Barraclough v. Brown® Lord Watson stated the rule as follows (p. 622) :— 

“|..The right and the remedy are given uno fiatu, and one cannot be dissociated from 
the other. By these words the Legislature has, in my opinion, committed to’ the sum- 
mary court exclusive jurisdiction, not merely to assess the amount of expenses to be 
repaid to the under-taker, but to determine by whom the amount is payable; and has 
therefore by plain implication, enacted that no other Court has any authority to enter- 
tain or. decide these matters.” 

These remarks would a fortiori apply to a case where the question is whether 
a special quasi-judicial tribunal has a certain jurisdiction or whether it vests 
in executive Government to provide for the same: matters by notifications. 

The power to revise minimum wages has, in my opinion, been well and truly 
exercised by the State Government in cls. 1 and 2 of the Schedule to the notifi- 
cation. These clauses are justified under their powers under s. 3 read with 
s. 5(2). But the further argument is that unless the several provisions in- 
corporated in cls; 3 to 7 of the Schedule are made, it will be impossible to give 
effect to cla. 1 and 2 and the duties and powers of Government under s. 3 of 
the Act. It was urged that having regard to the circumstances of this industry 
and the terms and conditions on which work was being done, these powers were 
absolutely necessary to be implied. 

I have already adverted to the provisions of the Act and especially to ss. 20 
and 21, and I have there shown that these sections were advisedly so widely 
expressed that the Authority has the power: to investigate all claims arising 
out of payment of less.than the minimum rate of wages. In view of the setting 
up of such an authority by the Act itself, was it really essential for’ Govern- 
ment to have made the provisions contained in cls. 8 to 7! If Government 
found that the employer was exercising his power of rejection to an’ uncon- 
scionable degree or was illegally taking the bad bidis and clandestinely selling 
them for gain, it was a clear case where the employer by these practices was 
depriving the employee of the minimum rate of wages prescribed by cls. 1 and 
2; because under cls. 1 and 2, the employer would be bound to pay for all bidis, 
manufactured by the employee. Tharefore, if the employer only accepted good 
bidis; took away free of charge the bad bidis and sold them, he did not pay for 
them. Therefore that would result in a non-payment or payment of less than 
the minimum rate of wages. That would immediately give rise to a claim that 
lees than the minimum rate of wages has been paid and so give jurisdiction 
to the Authority. Similarly, if the employer unduly or excessively rejected bidis 
acceptable by the standards of any reasonable man, the employer was either not 
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paying or paying leas than the minimum rate of wages. For all such claims 
the Act has provided a remedy and a forum for adjudication, in as. 20 and 2L 

But by the notification Government is virtually adjudicating the dispute 
which properly falls within the purview and powers of the authority under 
8. 20 in anticipation of its having arisen. It virtually assumes that the em- 
ployer will continue to do excessive “‘chAat’’ and that a dispute on that score 
is bound to arise and therefore the notification proceeds to lay down that the 
employer shall not reject more than five per cent. If he rejects between five 
and ten per cent. it shall be adjudicated by the arbitral tribunal set up, and 
lastly that the employer shall in no case reject more than 10 per cent. and 
pay for 90 per cent. of the bidis whatever their quality. That in my opinion 
ig the true meaning of cL 6 though it may be couched in a language which may 
make it appear innocuous. The employer is enjoined to pay full wages in case 
of chhat above 10 per cent., which can only mean that he must accept the work 
even if bad. He has hardly an option of rejection when he must pay for it, 
in any case, 

A notification is never an adequate substitute for an adjudication judicial 
or quasi-judicial. A notification is rigid and inelastic and can never have re- 
gard to the merits and demerits of individual cases or classes or categories of 
employments, whereas a tribunal can always take peculiar circumstances into 
account—circumstances which may be special to an individual or a clas of 
workmen or to a class or classes of work. It is not surprising therefore that 
the Legislature advisedly chose to grant the latter remedy for: adjudication of 
disputes and by implication negatived the former. In these very cases, to take 
an example, if in the case of an individual worker should the employer reject, 
say 50 per cent. of the bidis, it may be that the employer is right because 
work can be as bad as that in given cases. In such a case, under the Act the 
tribunal can adjudicate whether such a rejection is proper and fair, but the 
notification makes that impossible, and leads to the possible, but none the less 
alarming, result that all the bad work of whatever kind upto 90 per cent. must 
be paid for in full. - : 

On behalf of the State the learned Special Government Pleader pointed out 
a number of difficulties in the implementation of cls. 1 and 2, in view of which, 
he said, cls. 3 to 7 became necessary. -He urged that most of the labour is 
illiterate and uneducated, that they are left to the mercy of unscrupulous and 
seheming employers who have the means to litigate and harass the worker, 
and therefore the machinery set up under ss. 20 and 21 is in most cases ren- 
dered useless to make the rates of minimum wages effective. In my opinion, 
it is precisely for this reason that the Legislature made the powers of the 
Authortiy so wide and all embracing, and the procedure so simple that even 
an ignorant employee could easily avail of it, and what is more necessary to 
emphasize is that any Inspector could move on their behalf. Therefore, Gov- 
ernment has merely to maintain vigilance and order the Inspector to take im- 
mediate action on behalf of the employees if any one or more of these prac- 
tices continued, resulting in payment to employees of anything lees than the 
minimum rate of wages. That is the way indicated by the Act and not by a 
notification which can hardly take into account the variety of cases that may 
arise. There is also in the industry a trade union which can move through 
any of its officers. There is no reason to suppose-therefore that the rates of 
minimum wages fixed by cls. 1 and 2 of the Schedule to the notification will 
not be made ‘effective without cls. 8 to 7. A similar attempt to prescribe the 
mode or procedure was made in a notification dealt with in the case in P. G. 
Chakravarty v. Manager, Bewan Tea Estate’ and was rightly-struck down. 
The case is very apposite here. : Sad 

But, as I have said, the question here ia not a question of a nice balancing 
of probabilities. Having regard to the rule as to implied powers, the question 
here is whether it will be impossible to ensure the payment of minimum wages 

i 7 [1958] ALR. Assam 12. ° 


920 THR BOMBAY LAW REPORTER. [voL. LXI. 


prescribed by cla. 1 and 2 unless els..3 to 7 are there. - I have already said that 
in my opinion all these are really questions which may only give risé to dis- 
putes and do not.show that the rates would be impossible to enforce. Thus 
these questions fall within the purview of the authority under as. 20 and 21, 
which, provide a cheap; effective and adequate remedy. It.seems to me then 
entirely unnecessary to concede.such powers in favour of Government, quite 
apart, from the fact that it would also be contrary to-the clear intention of the 
Legislature.” 

' In para. 14 of his opinion my learned Brother has stated that 

' “the intention of the State Government to enable a bidi worker to get Re. 1 and 
68 nP for 1000 bidis rolled by him would be frustrated if the employer were to reject 
500’bidis out of those rolled by him on the ground that they are below standard and then 
to utilize those bidis himself by selling them in the market” : 

With the greatest respect, I am unable to see how in the face of ss. 20 and 21 
the intention of Government will be frustrated becanse the employer, rejects 
500 .out of 1,000 bidis and then sells them privately. The Inspector of Gov- 
ernment or the worker or any of the other agencies mentioned, has only got 
to'lay the facta’ before the Authority and the question whether the employer 
rightly or wrongly rejected the 500 bidis would be immediately decided and 
the ‘Authority can undoubtedly find that the employer cannot retain those’ bidis 
and not pay for them; it can order fall payment if need be-and what is more, 
order payment of some compensation. | also—s0. that the rate of minimum wages 
fixed could become at once effective and not be frustrated. Indeed, a mere 
notification cannot effectively do this because there may be a case where the 
employer may-be right in rejecting even 500 out of a 1,000 bidis. 

After the passage I have referred to above, my learned Brother has held that 

“If the State Government could have no power to prescribe some: conditions of the 

kind to be found in clauses 3 to 7, it would not be able to maker effective the rates of 
wages fixed by it” , 
With all respect, I have already said that in my opinion the rates.could be 
made effective by virtue of ss. 20 and 21.. But I may also point out that the 
test for the grant of implied. powers is not that the express power granted will 
become merely ‘‘ineffective’’ but that it will become ‘‘impossible’’ of enforce- 
ment. That, in my opinion, is a cardinal distinction. Of course, if ‘‘ineffect- 
iveness’? is the test, then it is so elastic a standard that I conceive that almost 
any power can be claimed: to be implied as a result of the express power to fix 
minimum wages e.g. to control the managements of companies in various ways; 
to check their expenditure and profits and to order how they shall carry on 
the working. All these can be said to be matters which makes rates of mini- 
mum wages effective under conceivable circumstances. I do not think that 
that was the intention of the Legislature, when it passed the Minimum Wages 
Act. 

My learned Brother has referred to two cases, namely, A. M. Allison v. B. 
L. Sene and H. G. Beason v. H. Sultan, Deputy Commissioner, Lakhimpur®. 
Both these cases arose out of proceedings taken under s. 20 of the Act. This 
itself will show that all such disputes could and actually were within the juris- 
diction of the Authority under that section and could be decided by it. These, 
cases were cited in order to show to what extent the contract between the 
employer and the employee can be interfered with by Government, but it is 
essential to emphasize that these cases themselves show that the proper remedy 
for the decision of such disputes is the Authority and not Government by 
issuing -a notification. 

None of the two cases moreover is an authority on w mios powers of 
Government. They do not.consider the question of implied powers at all. 
They merely considered if the notifications in each case were justified under 
the Act. Thirdly, in neither case was the notification in pari materia with the 
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notification in the present cases. In none of the notifications made in those 
caseg Were provisions analogous to els. 8 to 7 incorporated. On the contrary, 
ihe notifications in each of these cases prescribed that’ the existing tasks and 
hours of work-load shall: continue. In the present cases what was done is pre- 
ey the reverse. The existing tasks were direetly and sweepingly interfered 
Wi ; r 3 

In‘ the Supreme Court case the managers of the tea gardens, were paying 
their labour as follows:— ° - 


To male '  — ` at 8 annas “per -day for plucking _ 
É ai ie a F __ 16 seers of green leaves., , 
` ` 2 Bye ig ‘ l $ 

To females o =. py at Bt annas - ” per day for plucking: 


ots pei UP th Pies : 12 seers of green leaves. 

That was the work-load or tiik, in 'respett of. which the basic!-wages were 8 
annas‘and 6 ‘annas respectively... The notification merely increased' this basic 
wage to.12 annas-and 11 annas respectively. There’ WAS no dispute about this 
fixation. But.the dispute was about something. else. ‘If the labourers plucked’ 
larger quantities of green leaves, they: used to be paid: prior to the notification, 

by way of extra wages at the rate of 6 pies per séer‘ih excess of 16 seers and 
12 seers respectively. Now; as-soon as the notification came, what the employ- 
ers did was that they. raised the quantum of work on the basis of ‘which the 
extra payment was being made.. In other ‘words, they refused: to make the 
extra payment to. their labour on the old’ basis unless the: green -leaves plucked 
by them exceeded 24 seers and 22 seers: respectively. Heavens), be it‘noted, 

these figures were 16 seera and 12 seers respectively. 

The: notification as amended, after prescribing the minimum rates of wages 
had also prescribed that the existing tasks and hours of work shall continue’ 
until further orders, and the point that’ droge for decision was whether this 
was a proper exercise of the power to fix, minimum wages. Their Lordships 
held that the sole intention ‘of Government in issuing the notification was to 
increase the basic wages while maintaining the same basie work-load or task as- 
signed to male and females workérs. They observed that no doubt in the fixa- 
tion of minimum wages there must necessarily be, some interference with the 
work-load or’ task and they held that the basic wages fixed by that notification 
‘were merely ‘‘correlated to the dxisting work-load or task’’ and were, therefore, 
justified. This case was the basis for the decision of the subsequent Assam 
sage referred to above. 

, Applying the principle of these decisions to the present case, there is no 
doubt that the task or work- load, or to put it generally. the contract, can be 
interfered with in the performance of Government’s duty to fix or revise mini-’ 
mum wages. There is also no doubt that in the fixation of minimum wages the 
rates may be correlated to the task or work-load. But in the present case the 
notification does much more than was indicated by their Lordships or was done 
by the notifications impugned in these cases. Here the notification interferes 
and directly seeks to control the relationship of employer and employee, the 
right of the employer to see to the quality of the work, and prescribes that the 
employer shall take 90 per ‘cent. of such work as is proffered or tendered even 
though the bidis may be bad or defective or „virtually no bidis at all, e.g. not 
containing any tobacco or much less than the. normal quantity of tobacco. 
Similarly, it sets up & tribunal of adjudication; it directly purports to decide 
an industrial dispute and provides machinery to determine it; and it changes 
the definition of ‘‘employer’’ so as to make it applicable in some more instan- 
ees than the A'ct contemplated. AN this, it is claimed, can be done because of 
the implied powers. In my opinion, this cannot possibly be said to amount 
to correlation of wages‘to the existing work-load or task within the meaning 
of the principle laid down by their Lordships of the Supreme Court. 

Mr. Dhabe in the course of his arguments on behalf of the interveners refer- 
red to the decision of a division Bench of this Court in MW. P. Min. Industry’ 
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Ass’tion v. Reg. Lab. Commr.'° (to which I was a party) and he urged that 
there Mr. Justice Tambe and I had held that the Minimum Wages Act was a 
piece of social legislation. He, therefore, urged that we should give it a wide 
rae pretation so that its beneficial object should be achieved and not be frus- 

ated. . 

In that case the Division Bench was concerned with the question whether a 
person engaged in stone-breaking operations in a manganese mine could be 
deemed to fall within the entry ‘“‘employment in stone-breaking or stone- 
crashing”. In that case the question was one of interpretation of an express 
provision of law in regard to which there was doubt and we construed an 
entry in the Schedule in consonance with the object and purpose of the Act. 
There is no question here of the express powers under the Act. These express 
powers have been considered and negatived by my learned Brother and I am, 
with respect, in complete agreement with him. The ground that a legislation 
is a piece of social legislation cannot be germane in considering the vires of a 
notification or in considering the implied powers of Government to make one 
or more of the clauses of the notification. I do not think that in the namo of 
social justice and social legislation we can alter the rule as to implied powers 
the scope of which I have-already discussed above. Apart from the normal, 
well-established rules of interpretation, considerations of social justice are ir- 
relevant. See remarks in Central India Spg., Hic. Co. v. State Ind. Court. 13 

I-have given my best consideration to the question whether it is not possible 
to uphold one or more of the provisions of cls. 3 to 7 and extricate them from 
the provisions which are bad. But looking at it from any point of view it 
seems to me that the provisions of cls. 3, 4 and 6 form: part of one integrated 
scheme and are inextricably bound up together, so that it becomes impossible 
to cut out one or more sentences from those clauses without doing violence to 
the intention of the scheme and also rendering it in large measure incompre- 
hensible. é 

The same, however, cannot be said regarding the first two clauses of the 
notification Schedule. They are, as I have already held, a proper exercise of 
the power to revise minimum rates of wages, and reading them alone it is clear 
that those rates can be given effect to. 

No doubt, the first clause is preceded by the opening’ words ‘‘Subject to the 
other provisions of this Schedule.” It was argued by Mr. Phadke that if 
cls. 3 to 7 are struck down, then cls. 1 and 2 must go because they are subject 
to els. 3 to 7. In my opinion, however, cls. 1 and 2 are capable of enforcement 
by themselves and the striking down of els. 3 to 7 will not render cls. 1 and 2 
in the least bit ineffective or nugatory. It seems to me that it is immaterial 
whether I also hold that the words ‘‘Subject to the other provisions of this 
Schedule’’ should. be removed from cl. 1 or not. The words would still operate 
at least so far as cl. 2 is concerned. I would, therefore, not interfere with any 
part of cls. 1 and 2 at all but would declare cls. 3 to 7 ultra vires and order 
them to be deleted from the notification. cee | fees 

In practice also I have already shown that cls. 1 and 2 are capable of en- 
forcement. If the employer still persists in the reprehensible practice of ex- 
cessive chAat the Authority can always be moved immediately, if necessary by 
the Government Inspector, not only on behalf of any individual but also on 
behalf of’ sections of the industry and so all the disputes referred to in the 
provisions of cls. 3 to 7 could be adjudicated, and the right of chhat effective- 
ly controlled, thus ensuring the payment of the minimum rates fixed. 

I may now usefully summarise my conclusions as to why I hold that els. 3 
to 7 of the Schedule to the impugned notification are ultra vires of the implied 
powers of Government. The reasons are: 

(1) That the Act is a comprehensive enunciation of the express powers and, 
therefore, the necessary inference is of the exclusion of implied powers. 

(2) The Act itself makes an express provision in s. 8, subs. 8(6) (iv), re- 
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garding the manner.of calculating wages and limits it to only two cases. There- 
fore there can be no power implied in calculating the rates of wages for work 
on piece-rate, as in the present case. 

(8) The particular power claimed must be essential to the purpose and 
object of the Act, and in the present case it is impossible to hold that all these 
powers invoked to support cls. 8 to 7 are so necessary that otherwise the fixa- 
tion of minimum wages would not be possible. 

(4) Ample provision is made in ss. 20 and 21 of the Minimum Wages Act 
and other laws for the implementation of the rates fixed and for decision of 
all these questions which cls. 3 to 7. virtually decide. Therefore, implied powers 
cannot be conceded to Government to do so bya mere notification. ~ 

Upon this view, it is unnecessary for me to decide the third point set forth 
by me above -the notification being ultra vires of the powers under 
art. 19(1) (g) of the Constitution. ` As to the fourth point, I am in respectful 

ent with the opinion of my Jearned Brother that the procedure laid 
cove by the Act for the promulgation ‘of the notification was substantially 
‘ollowed. 

In the result I would- partly allow the petitions and declare that cls. 1 and 
2 of the Schedule to the notification are valid but that qls. 8 to 7 thereof are 
ultra vires of the powers of Government under the Minimum Wages Act. In 
view of the partial success and failure of either party, I would make no order 
as to costs. 


In view of this difference of opinion between Mudholkar and otval JJ. the 
matter was placed before Tambe J. under the orders of the Ohief Justice.. The 
following was the opinion of Tambe J. which his ee gave on eae 
12, 1958. 
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Tamer J.. On difference-of opinion between Mr. Justice Mudholkar and’ Mr. 
Justice “Kotval, these cases have been placed before me under the orders of 
my ford the Chief Justice of date August 12, 1958. 

e question raised relates to the vires of the notification dated June 11, 
1958, issued by the State Government of Bombay (Labour and’Social’ Welfare 
Department) in exercise ofthe powers conferred on it by sub-s. (2) of s. 5 read 
with cl. (b) of subs. (1) of that section of the Minimum Wages Act, 1948, 
(hereinafter called the Act). By this notification the State Government re- 
vised the minimum rates of wages in respect of the employment i in any tobacco 
(including ‘bidi making) Aati in e APAN . Tegion. The seid 
notification reads as follows :- , ? A 

“Minimum Wages Act, 1948. 

Nó. EWA 1557_J-—In exercise of the powers conferred by sub-section (2) of aa 
thm 5 read with clause (b)-of sub-section (1) of that section of the Minimum Wager 
Act, 1948 (XI of 1948) and after-consulting the Advisory Board and in supersession of 
the former Government of Madhya Pradeah Labour Department Notification No. 564-451 - 
XXII, dated the 2ird February 1956, the Government of Bombay hereby revise the 
minimum rates of wages in respect of the’ employment in any tobacco (including bidi 
making) manufactory in the Vidarbha region of. the State of Bombay as mentioned in 
fe eTe a Reprint anakaa: and directa TARE dhis:notidestony saat come ip ge 
with effect from lst July 1988. ` 
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SCHEDULE. 
_ Subject to the other provisions of this Schedule, the revised minimum rates of 
wages payable to employees per thousand bidis (when leaves are supplied by the 
employer) shall be as follows:— 


; Area _ Revised rate in Rs. 
(1) Nagpur District. ' e e ss Bo hy 1.69 


(i) Bhandara District. 41.82. 
(i) tire Akola, Buldhana, Yeotmal, Amraot! "ond Wardha’ i 
. 1.56 

2 ie at ie Bi Sk ces | ee eae a aT 
those’ bidis which are known as “Hathnakhum” bidis, there shall be an increase of 
12 Naye Paige per 1,000 bidis'in the rates meńtioned above in all the areas. 

3. It shall be within the discretion of the employer to decide which are “chhat” 
bidis or bad þidis, up to 5 per cent of the bidis prepared by the employee. If the 
employer decides that any bidis are “chhat” or bad, the “chhat” ‘or bad bidis' up to 
5 per cent. shall be destroyed forthwith by the employee and whatever tobacco is recover- 
ed’ from them shall be retained by the employer. If, however, the employer wants to 
retain these “chhat” or bad bidis, he shall pay full wages for the, same to the employes. 

4. If “chhat” of bad. bidis are more than 5 per cent. but less than 10 per cent. and 
if there is any dispute between the employer and the ‘employee as to whether the “chhat” 
or bad bidis is done properly or not, equal number of representatives of the employer 
and the employees shall inspect the “chhat” is done properly or not. If there is any 
difference of opinion among the representatives of the two sides, the majority ‘opinion 
shall prevail. If the opinion is equally divided and the employer wants to retain the 
“chhat” bidis, he ‘shall pay wages for “chhat” bidis' between 5 per ‘cent. to 10 per cent. 
at half the tates fixed above. If the employer does not want to retain these bidis, the 
employee shall destroy them forthwith. 

5. The employer shall nominate his representatives and the employees shall elect 
their representatives. 

6. In the case of “chhat” above 10 per cent. the employee shall be entitled to full 
wages. It Shall, however, be open to the employer to take suitable action against the 
employee if the “chhat” is more than 10 per cent for 6 continuous working days in a 
calendar month. í 

7. The “chhat” shall be made once in a day only, at any premises within a distance 
of not more than 2 miles from the premises where bidis are manufactured. 

Explanation:—For the purposes of this Schedule the expression “employer” includes 
his thekadar, contractor or agent as the case may be. 

By order and in the name of the Governor of Bombay. 

Sd/- B. B. Brahmabhatt, 
Deputy Secretary to Government.” 


This notification was challenged on various grounds. Only two out of them 
are material for purposes of this reference. They are: 

(1) Clauses 1 to 7 of the schedule of the notification are bad as they are. 
ulira vires of the Minimum Wages Act. 

(2) In the alternative, clauses 1 to 7 are bad as they infringe on the rights 
conferred on the bidi manufacturers under: art. 19(1 eg) of the Constitution. 
- Mr, Justice Mudholkar held that the Legislature in framing the Minimum 
Wages Act clearly declared its policy that whatever the contract between the 
parties may be as to the rates of wages payable to persons engaged in a schedul- 
ed industry, the State Government will have the power to alter those rights and 
thus interfere with the contract between the parties. In order to make the 
exercise of this power effective it will have to be said. that the State Government 
has also the right to fix the basis upon which the wages should be paid. If such 
power could not be implied in favour of the State Government, the effective 
exercise of: the power of fixing minimum wages would be rendered impossible. 
And in this view of the matter he held that the impugned clauses of the 
schegule of the notification were-intra vires of the Act they being provisions 
for fixing basis on which the wages are fixed. He also further held that these 
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elauses did not ae the rights conferred on the bidi manufacturers 
under art. 19(1) OL, of the Constitution of India. He, therefore, held that the 
petition should be 


Mr. Justice Kotval held that cls. 1 and 2 were inira vires of the Act and 
were not open to challenge. He, however, held that the Act does not authorise 
the Government to interfere with the contract save and except fixing the rate 
of minimum wages. Clauses 8 to 7 inevitably and directly affect the existing 
terms and conditions of the work and the right of the bidi manufacturers to 
reject bidis of bad quality and workmanship or to pay for those bidis according 
to the quality of the work. He further held that ample provisions are made 
in ga. 20 and 21 of the Minimum Wages Act and other laws for the implementa- 
tion of the rates of wages fixed. The State Government, therefore, was not 
competent to constitute a domestic tribunal to decide the dispute between the 
employer and the employee as is done in cls. 4’and 6 of the schedule of the 
notification. He also held that sub-s. 2(b) (tv) of s. 8 of the Act makes express 
provision regarding the manner ‘of calculating wages and limits it only in two 
casos, namely where such rates are fixed by the day or by the month. It, 
therefore, necessarily follows that such a power was not intended to be confer- 
red on the State Government im fixing ‘‘minimum piece rate’’. And in this 
view of the matter, in the opinion’ of Mr. Justice'Kotval, implied powers to 
make provisions as are made‘in cls. 3'to 7 of-the schedule of? the notification 
cannot be conceded in favour of the State Government. He, - therefore, held 
that cls. 8 to 7 of the schedule of the notification are ulira-vires of the Act. 
On the second question, namely, the notification’ being: bad: as infringing on the 
rights conferred on‘ the bidi’ manufacturers under’ art. 19(1) (g) of the Con- 
stitution, he has expressed’ no opinion. 


_: Thus, the difference of opiniox between Mr. Justice Mudholkar and Mr. Jus- 
tice Kotval relates to vires of cls: 8 to'7 of the schedtle of the. notification. 
According to Mr. Justice Mudholkar, the State’ Government ‘hdd implied 
powers to make provisions as are made in ¢ls."3 to 7, while, according to’ Mr. 
Justice Kotval, such implied powers cannot be conceded in favour of the 
Government. » 

Mr. M. N. Phadke, learned counsel appearing for.the bidi manufacturers, in 
Special Civil. Application No. 205 of. 1958, and Mr. M.. Q. Qazi, learned counsel 
appearing for. the bidi manufacturers in ‘Special Civil Application Nos 214 of 
1958, attacked the vires of cls..8 to 7 of the schedule of the notification gene- 
rally on the reasoning’ adopted by Mr.. Justice Kotval in his opinion, while 
Mr. N. L. Abhyankar, Special Government -Pleader, appearing for the Btate, 
contended that cls. 8 to T of the Schedule of the notification are intra vires of 
the Act generally on the of Mr. Justice Mudholkar. Mr. Phadke 
contends that under the contract which the bidi manufacturers had. with their 
employees the bidi manufacturers had an absolute right of rejecting bidis 
which were found to be below the requisite standard with out making any pay- 
ment to the employees for such bidis; the employers had further a right to 
retain these bidis which are found to be below the requisite standard and sell 
them in market. He further contends that the employers have a right to ‘do 
the business at a place of their own choice; as.a result of cls. 8 to 7 of the 
schedule of the notification these rights of. the’ employers have been seriously 
interfered with; the employers are now required to pay for 90 per cent. of the 
work of the employees irrespective of the qualities of bidis; as regards the 
remaining 10 per cent., even if the bidis are found to be below the requisite 
standard, the employers are required to make either full payment or half pay- 
ment for the bidis retained; further the employers cannot do their business 
of inspecting the bidis at their own places of business but will have to inspect 
the bidis at places within two miles of the places where the employees work; 
this serious interference with the contractual and other rights of the employers 
by the State Government cannot be justified either under the express powers 
conferred on the Government by the statute or under the implied powers. 
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On behalf of the State Government, cls. 8 to 7 are justified on the ground 
that the State Government had implied power to make provisions which the 
State Government has made under cls. 3 to 7 of the schedule of the notification. 

It is, therefore, necessary to see the scope-and ambit of the doctrine of impli- 
ed powers. The question has been elaborately dealt with by both Mr. Justice 
Mudholkar and Mr. Justice Kotval and the authorities relating to the question 
have also been fully discussed by them in their opinions. I do not, therefore, 
feel that any useful purpose will be served by going over the same grounds 
again. As regards the principles, I do not find that there is any material 
difference between both my- learned brothers. Those principles have been 
summarised by Mr. Justices Kotval in para. 49 of his opinion, and those princi- 
ples, in the words of Kotval J., are: 

“The doctrine (the doctrine of implied powers) can be applied only where the 
following conditions are fulfilled: 

(1) There must be a duty imposed or power prescribed. 

(2) On a reasonable construction of the statute there must be an impossibility in 
-the exercise or fulfilment of that power, resulting in making Its object or purpose nuga- 


_ (8) The impossibility must be such that it is not an impossibility in an Individual 
case because then the law cannot permit powers by implication but the impossibility 
must be of a general nature so that the purpose and object of the duty or power is 
rendered impossible of achievement in every case. It is only then that powers by impli- 
-cation can be inferred. 

(4) The tmplication cannot contradict the expressed intent which must always pre- 
vail and where it becomes necessary to read an implication into an enactment tho scope 
of the implication must be limited only to what is reasonably necessary and no more.” 

I am in respectful agreement with my learned brother Mr. Justice Kotval 
with the aforesaid summary of the doctrine of implied powers given by him. 

The question is as regards its application to the facts and circumstances of 
the present case. For that purpose. it is first necessary to consider the extent 
and scope of the express powers conferred on the State Government under the 
Act. The Minimum Wages Act is enacted to provide for fixation of minimum 
rates of wages in certain employments mentioned in the schedule of' the Act. 
It is well known that in certain employments the labour is exploited and an 
undue advantage is taken of them by the employers. The labour’ being not 
organised is incapable of fighting against their exploitation by the employers, 
and to secure to them a minimum wage, the Minimum Wages Act was enacted. 
The concept of the minimum wage is referred to by their Lordsips of the 
Supreme Court in Express Newspaper Lid.-v. Union of India! in para. 68 of 
‘their Lordships’ judgment in the following worda (p. 601): . 

“The concept of the minimum wage: 

The Matemate “GanvepHod af 1808 pred bas dha lie aan ct aina wage: 
fixing machinery in industries in which “no arrangements exist for the effective regu- 
lation of wages by collective agreement or otherwise and wages are exceptionally low”... 

As a rule, though the living wage is the target, it has to be tempered, even in 
advanced countries, by other considerations, particularly the general level of wages in 
other industries and the capacity of industry to pay. This view has been accapted by 
the Bombay Textile Labour Inquiry Committee which says that “the living wage basis 
affords an absolute external standard for the determination of the minimum” and that 
“where a living wage criterion has been used in the giving of an award or the fixing of 
a wage, the decision has always been tempered by other considerations of a practical 
character.” 


In India, however, the level of the national income is so low at present that it is 
generally accepted that the country cannot afford to preacribe by law a minimum wage 
which would correspond to the concept of the living wage as described in the preceding 
paragraphs. What then should be the level of mmimum wage which can be sustained 
‘by the present stage of the country’s economy? Most employers and some Provincial 
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Governments: consider that the minimum wage can at present be only a bare subsistence 
wage. In fact, even one important All India organisation of employees has suggested 
that “a minimum wage is that wage which is sufficient to cover the bare physical needs 
‘of a worker and his family.” Many others, ‘however...consider that a minimum wage 
ahould also provide for some other essential requirements such as a minimum of educa- 
tion, medical facilities and ‘other amenities. - We consider that a minimum wage must 
provide not merely for the bare sustenance of life but for the preservation of the effi- 
clency of the worker. For this purpose, the minimum wage must also provide for some 
measure of education, medical requirements, and amenities.” - 
Turning to-the provisions of the Act; s. 3(1) (a) - empowers the appropriate 
Government (here the State Government) to’ fix the minimum rates of wages 
payable to the employees: employed in an employment specified in Part I and 
Part I of the Schedule of the Act in the manner hereinafter provided in the 
Act. Sub-section (?) provides that minimum rate of wages may be fixed for 
-time work called ‘ʻa minimum time rate’’ or piece work called ‘‘a' minimum 
piece rate’’ or a minimum rate of remuneration to'apply ‘in cases of employees 
employed on piece work for the purpose of securing to such employees a mini- 
mum rate of wages on a time work basis called ‘‘a guarantee time rate” or 
overtime rate in respect of overtime ‘work -done''by the employees. Sub- 
section :(3) authorises the Government to fix different minimum rates- of wages 
for different scheduled. employments, for: different classes of work in the same 
scheduled employments, for adults, ‘adolescents, 'ohildren and apprentices, for 
different localities. Provisions of:.s.14 of the-Act indicate that’ the minimum 
crate of wages fixed or revised under 's. 3 may, at its best, consist of a basic 
Tate of wages, a special allowance called ‘‘cost of living allowance’’, ie. an 
allowance at a rate to be adjusted at such intervals and in such manner as the 
appropriate Government may direct to accord as nearly as practicable with 
the variation in the.cost of living index number applicable to such workera 
and cash value of the concessions in respect of supplies of easential commodities 
at concession rates, where so authorised. 
Looking to the component parts of the minimum rate of. wages mentioned in 
æ. 4 of the Act it appears that the minimum rate of wage which is fixed under 
the Act is of the nature of securing ‘to the employees a bare subsistence wage. 
"There: is ‘hardly any -scope in it to provide for some measure of education, 
=medical requirements and amenities to the employees. - It is next to be consi- 
-dered in relation to what work the minimum rates of wages are to be fixed. 
‘This brings me to the definition ‘of ‘‘wages’’ contained in cL (A) of a. 2 of 
the Act. That definition shows that a wage means a remuneration payable to 
«the employee in respect of his employment or in-regpect of the work done by him 
-in the employment when the terms of the contract of. employment, express or 
~ implied, are fulfilled by him. 
Considering the provisions of ss. 2(h), 3 and 4 of the- Act together, in my 
- opinion, the Act casts a duty on appropriate Government to fix a minimum 
-rate of wage (which, as already stated, is only a bare subsistence wage) which 
should be paid to the employee in respect of his employment or in respect of 
the work done by him in such employment on his fulfilment of the terms of 
-the contract of employment, express or implied. The power thus conferred on 
the appropriate Government must necessarily include the power to interfere 
-with the terms of the contract between the employer and the employee so far 
: as they relate to the fixation of the wage rate. It also must necessarily follow 
that the appropriate Government would have powers by- necessary implica. 
tion to do all acts necessary to so fix the minimum rate of wage as would 
~ effectively compensate or remunerate the employee in respect of his employ- 
ment or in respect of the work done by such employee in his employment. In 
this connection, the observations from the judgment of the Supreme Court in 
_ Bijay Cotton Mills Ltd. v. The State of Ajmer? may usefully be cited (p. 755): 
“Tt can scarcely be disputed that securing of living wages to labourers which ensure 
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not only bare physical subsistance but also the maintenance of health and decency, is 
tonducive to the general interest of the public. This is one of the Directive Principles 
of State Policy embodied in article 43 of our Constitution. It is well known that in ‘1928 
there was a Minimum Wages Fixing Machinery Convention held at Geneva and the 
resolutions passed in that convention were embodied in the International Labour Code. 
The Mimimum Wages Act is said to have been passed with a view to give effect to these 
resolutions (vide S. I. Est, etc. v. The State of Madras [(1954) 1 ML J. 518, 521]). If the 
labourers are to be secured in the enjoyment of minimum wages and they are to be 
protected against exploitation by their employers, it is absolutely necessary that restraints 
should be imposed upon their freedom of contract and such restrictions cannot in any 
gense be said to be unreasonable. On the other hand, the employers cannot be heard 
to complain if they are compelled to pay minimum wages to their labourers even though 
the labourers, on account of their poverty and helplessness, are willing to work on 
lesser wages.” 

Now, the petitioners have not in their petition thrown any light on the cir- 
cumstances prevailing in the industry at the time the notification was issued. 
The State Government, however, in its return, has mentioned those circum- 
stances. 

Before I proceed to those details it will be convenient to give in brief the 
general idea of the industry. The bidi manufacturers supply tendu leaves, 
tobacco and threads to the employee. He then rolls the bidi by putting the 
tobacco in the tendu leave. After it is rolled it is tied by the thread. The-bidi 
manufacturers in some cases maintain factories where the labour goea every 
morning for doing the work. In the evening bidis rolled by the employees 
are inspected by the manufacturers. Bidis which.are found to be sub-standard 
are rejected by the mannfacturers and the labour is only paid for the accepted 
bidis. ‘While in other cases -the labour periodically goes to the place of the 
manufacturer, collects tendu leaves, tobacco. and threads and then goes.back ‘to 
their respective places and rolls the bidis at their home. It -appears:that the 
work is not done by that man alone but the entire family members help him 
in rolling the bidis., It also appears that periodically the bidi manufacturer’s 
men called thekedars or contractors go to the places of the workers, inspect the 
bidis, reject such bidis as they consider to be below the standard and thereafter 
collect both the rejected as well as accepted bidis and carry them to -the -place 
of business of the bidi manufacturers. There the second inspection is. held 
by the'bidi manufacturers themselves. They only inspect those bidis which, 
according to the contractors or thekedars, are of requisite standard. The bidi 
manufacturers also reject certain bidis out of-thogse ‘bidis which, according .to 
them, are not up to the requisite standard. ‘The labour is only paid for the 
bidis which ultimately are accepted by the bidi manufacturers, The latter part 
of operation, i.e. where bidis are rolled by the labour at their. respective places, is 
called ‘‘gharkhkata’’. ‘It is not in dispute that a large percentage of work of 
rolling bidis is done in ‘‘gharkhata’’ and not in the factory. ‘It is pertinent 
to note that though in both these kinds of operations certain number of bidis 
rolled by the labourers are rejected by the bidi manufacturers, yet they are not 
returned to the labour but are retained by the manufacturers and are also 
sold by them in the market though no payment is made to the labour in respèct 
of these rejected bidis. This practice of rejecting bidis is popularly known. as 
practice of ‘‘chAat’?, It is also not in dispute that though the former Madhya 
Pradesh Government had fixed minimum rates of wages under the Act, no 
provision was made thereunder to secure payment of remuneration to the la- 
bour in respect of the bidis-rejected under the practice of ‘‘chhat’’. 

Turning now to the material statements made by the State Government in 
ita return, they are as follows :— 

“Para 4(a) of the petition: ...In the bid! industry in Vidarbha region and especially 
in Bhandara district and factories in Gondia Tahsil, there is a recognised practice of 
making payment on the basis of bidis accepted by employer as coming up to a certain 
standard of skil The employers have insisted on their right in principle of rejecting 
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the sub-normal or sub-stendard bidis prepared by the employees. The complaint of the 
employees is that the employers reject an unreasonable proportion of bidis dubbing them 
as of substandard quality ar sub-normal quality without paying anything for-their labour 
spent in rolling quch rejected bidis. Such bidis are retained without paying for labour 
to the employees and they are sold by the employers in the market. Thus it ts com- 
plained that while the employers get profit out of the rejected bidis sold by them m the 
market, the employees are deprived of any labour charges in respect of these bidis. Ty 
was also complained that the bidis are subjected to ‘chhat’ once by the Thekedar or the 
contractor and again by the employer for whom the Thekedar works. Thus an emplojee 
suffers considerably and does not get the benefit of even the minimum wages fired under 
the Act on account of ‘chhat’ system... 

(F) In view of the nature of work done by the employees in making bidis and the 
mode in which the payments have been made in Vidarbha region, and the reduction of 
bidis to which the employees are subjected, it was necessary to fix minimum wages after 
making due provision regarding the problem of rejection of bidis. In some cases it was 
found that es much as 20% of the labour of the worker in preparing bidis is not paid 
for under one guise or the other by the employer. It was further found that the deci- 
sion regarding the number of bidis to be rejected (Chhat) was taken arbitrarily by the 
employer without knowledge of the employee and in his absence.” [Italics mine]. 
These averments made by the State Government in its return have not been 
comtroverted by the petitioners. The vires of the impugned clauses of the 
schedule of the notification therefore, in my view, will have to be judged in the 
light of the aforesaid facts stated in the return. The problem which the State 
Government had to meet was that the bidi manufacturers were in their own 
discretion rejecting certain number of bidis rolled by the workers on the 
ground that they were of sub-standard quality or of sub-normal quality. These 
rejected bidis were retained by the bidi manufacturers and were ultimately 
sold by them in the market, and yet no payment was made by the manufacturers 
to the workers in respect of the so-called rejected bidis. These facts clearly 
show that the conditions prevailing in the industry was that labour expended 
by the employees in the bidi industry in rolling the bidis, which ultimately 
were rejected by the bidi manufacturers, was not being paid for by the em- 
ployers even though the product of their (employees’) labour was retained 
and utilised by the employers to their benefit, and it is to meet this problem 
that the State Government: claims that the impugned notification was issued. 
As already stated, in my opinion, the Act casts a duty on the State Government 
to fix minimum rates of wages in such a manner that the employees are com- 
pensated or remunerated for the work done by them, notwithstanding any 
contract to the contrary between the employer and the employee in that respect. 

Turning now to the impugned clauses, it is next to be seen how far the Btate 
Government had acted within the limits ‘of its powers in making the provisiona 
it has made in cls. 8 to 7. 

Clause 8 provides that the employer in his discretion could reject up to 5 
per cent. of the bidis prepared by his employee without making any payment 
therefor to his employee, and it would be open to him to destroy them retain- 
ing the tobacco contained im those bidis with himself, but if he does not want 
to destroy them and keep them with himself then he has to pay full wages for 
these bidis to his employee. The provisions made in thig clause clearly are 
for securing payment to the employees in respect of the work done by them 
when the same is retamed by the employer. This clause, therefore, for reasons 
already stated above, in my opinion, is within the powers of the State Govern- 
ment and-cannot be said to be «lira vires of the Act. 

Clause 4 provides for two things. Firstly, it provides that if the employer 
wants to reject bidis which exceed the aforesaid 5 per cent. limit but are less 
than 10 per cent., then he has two options. The first option is that he may decide 
to retain those bidis. In that case he is required to pay half of the minimum 
rates fixed by the State Government. The other option given to him is that 
he may choose not to retain those bidis. In that event those bidis are tò be 
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destroyed by the employee. In the second instance, this clause provides for the 
settlement of disputes between the employer and the employee as regards 
rejection of bidis between 5 to 10 per cent. If there is any dispute 
about it between the employer and the employees as regards the quality of work 
then the question is to be decided by a joint body of the representatives, in 
equal number, of the employer and the employees. The decision of the majority 
is to be final and binding on both the parties. In the event the decision of this 
body being equally divided then the employer is permitted to exercise either 
of the two options referred to above. 

The provisions of cl. 4 are vehemently attacked by Mr. Phadke. He con- 
tends that the State Government had no jurisdiction under the Act to consti- 
tute a tribunal; if there is a dispute as regards the quality of work the 
employees must go to the Authority appointed under s. 20 of the Act. He 
further contends that the provision of s. 20 itself shows that the intention of 
the Legislature was that all the disputes between the employer and the 
employees relating to the payment of wages have to be decided by the Authority 
‘appointed under the Act; it necessarily follows that the Legislature never in 
tended to confer on the State Government powers to constitute any other 
authority to decide the disputes between the employer and the employee; the 
constitution of such a body under cl. 4 of the schedule of the notification can- 
not, therefore, be justified under the doctrine of implied powers. I find it 
difficult to accept this contention. In my view, the disputes which are intended 
to be decided by the domestic tribunal constituted under ol. 4 of the schedule 
of the notification do not fall within the purview of the provisions of s. 20 of 
the Act, as they are disputes relating to ascertainment and fixation of wages, 
while the jurisdiction which is conferred on the Authority constituted under 
s. 20 of the Act is to decide four kinds of disputes which might arise between 
the employer and the employee subsequent to fixation of minimum wage 

‘payable to the employee. They are: Where the employee claims that (1) he 
-has been paid less than the fixed minimum rate of wage, (2) he has not been 
paid remuneration for the day or days of rest, (8) he has not’ bean paid for 
‘the work done by him on the days of rest, and (4) he has not been paid for 
the overtime work done by him at the overtime rate (sub-s. (1) of s. 20 of the 
Act). Sub-section (2) of s. 20 provides the period of limitation within which an 
application in respect of amy one or more of the aforesaid four claims could 
be made and the person by whom such claims could be made. Subsection (3) 
provides the procedure to be followed and the powers of the Authority 
‘in dealing with such applications. Clause (1) of subs. (3) deals with 
the claim relating to a payment of less than the fixed minimum rate 
of wage. Clause (#) relates to the other three types of claims mentioned 
in sub-s. (1). In my view, the words ‘‘in any other case’ in cl (ù) relate 
only to the three types of claims other than the claims arising out of a pay- 
“ment of less than the fixed minimum rate of wage, mentioned in subs (1) of 
s. 20. These words are not used with an intention to confer jurisdiction on 
the Authority constituted under s. 20 to deal with all and every kind of wage 
dispute arising between the employer and the employee. Thus, in my view. 
provisions of s. 20 being limited in their scope, it cannot be inferred 
those provisions that the legislative intendment was that the disputes pated 
the employer and the employee relating to the ascertainment and fixation of 
minimum rate of wage payable to the employee should be decided by the 
Authority constituted under s. 20 of the Act. The Legislature has, enjoined a 
duty and conferred a power on the appropriate Government to fix minimum 
rates of wages, and in the absence of any provision in the Act for a decision 
of disputes between the employer and the employee relating to the ascertain- 
ment and fixation of minimum rate of wage payable to an employee, by neces- 
sary implication it has to be assumed that the Legislature has left it to the State 
Government to, constitute a tribunal for the said purpose wherever found 
necessary. The contention raised by Mr. Phadke, therefore, fails. 
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The other ground of attack by Mr. Phadke on this clause, namely el. 4 of the 
schedule of the notification, was that this clause provides that where the em- 
ployer decides not to accept the bidis, the employee has been given a right to 
destroy these bidis; the employer is not allowed to retain even the tobacco 
contained in the bidis. This, according to Mr. Phadke, is a very unjust pro- 
vision and would work to the prejudice of the employer. On account of the 
bad workmanship of the employee the employer is not accepting the work. 
There is no reason why he should be made to lose his property also, ie. the 
tobacco contained in the bidis. In my view, the construction which is sought 
to be put by Mr. Phadke on the sentence ‘‘If the employer does not want to 
retain these bidis, the employee shall destroy them forthwith’’ in el. 4 of the, 
schedule of the notification is not warranted. This sentence has to be read in 
ita context. What is destroying the bidis has been explained in cl 8 of the 
schedule of the notification and it means that the bidi qua-bidi is to be destroy- 
ed, but the tobaeco contents thereof are to be retained by the employer, and it 
is in this sense that the aforesaid sentence in cl. 4 has to be understood. It is 
difficult to assume that the intendment of the State Government was that both 
the bidis qua-bidis as well as the tobacco contents thereof are to be destroyed 
by the employes. The second contention of Mr. Phadke also, therefore, fails. 
Thus the provisions of cl. 4 relate only to the question of ascertainment and 
fixation of minimum rate of wage payable to the employee and are, therefore, 
not ulira vires of the Act or the powers of the State Government. 


Clause 5 of the schedule of the notification only deals with the constitution | 
of the tribunal for the purpose of deciding the disputes between the employer 
and the employee referred to in cl. 4. For the same reasons as are given: for 
upholding the validity of cl. 4, this clause also is upheld. 

Clause 6 of the schedule of the notification is also in two parts. The first 
part of the clause debars the employers from rejecting bidis on the ground of 
bad workmanship beyond 10 per cent. of the total work done by the employee. 
Yn other words, this clause secures payment at the full rate fixed by the State 
Government in respect of 90 per cent. of work. These provisions and the pro- 
visions of cls. 8 and 4 are also very vehemently attacked by Mr. Phadke on the 
ground of interference with the right of the employer under the contract to 
reject the bidis which are, in his opinion, of. bad workmanship. He contends 
that the State Government cannot force the employer to pay to the employee 
for the bad work at the rate fixed for good work done by the employee. He 
says that the contract between the employer and the employee was that the 
employer could, in his discretion, reject bidis which, according to him, were 
of bad workmanship. He has a further right to retain these bidis without 
making any payment to the employee. This right under the contract has been 
seriously interfered with by the aforesaid provisions contained in els. 3, 4 
and 6 of the schedule of the notification. Under the Act the State Government 
could fix the minimum rate of wages. It has no right to interfere with the 
terms of the contract and force the employer to pay at the full rate for bad 
workmanship. Now, in my view, it would not be correct to assume that the 
minimum rate of wage fixed by the appropriate Government is necessarily a 
rate fixed for any particular standard of work done by the employee. The rate 
fixed is the minimum rate of wage and that, as already stated by me, is a bare 
subsistence wage, which, the Government considers, should be paid to the em- 
ployes for the work done by him for the employer during the course of the 
employment irrespective of whatever the contract between the employer and 
the employee was. And this is all what the State Government has done in the 
instant case. Now here what is claimed is that the employer has a contractual 
right not to pay for the bidis rejected by him, and yet retain them and sell 
them. Assuming for a moment that there was such a term in the contract 
between the employer and the employee, the State Government had full poyers 
under the Act te interfere with that term of the contract and fix a minimum 
rate of wage which would include payment to the employee for the alleged 


932 THN BOMBAY LAW REPOBTHR. [VOL. LXI. 


sub-standard work done by him during the course of his employment, when it 
is found that the alleged sub-standard bidis were retained by the employer and 
sold by him in the market to his benefit. What was happening in the indus- 
try really was that for a part of the work done by the employee during the 
course of his employment, the employer was making no payment to the em- 
ployee, yet utilising the its of his labour to his (employer’s) advantage. 
This undoubtedly was nothing but exploitation of labour, and the primary 
objective of the Act is to grant protection to the labour against exploitation 
and secure to them payment in respect of the work done by them. Further, 
I find it difficult to accept the contention of Mr. Phadke that there really was 
_ such a contract. No doubt the practice prevailed that no payment was made 
to the labour for the rejected bidis, but it is difficult to assume that the labour 
had voluntarily agreed that no payment need be made to them for such re- 
jected bidis even though the employer was retaining and utilising those bidis. 
It is difficult to assume that the labour intended to deliver to the employer 
these bidis gratuitously allowing the employer to enjoy the benefits thereof. 
In the circumstances of this case, in my opinion, the employers were clearly 
liable under s. 70 of the Contract Act to compensate their employees for the 
labour expended by them in rolling the alleged sub-standard bidis. What the 
State Government has done in framing cls. 8, 4 and the first part of cl. 6 is 
to fix the amount which, in ita opinion, should be paid to the employee in the 
bidi industry for the work done by him. The following sentence from the 
observations of their Lordships of the Supreme Court in Bijay Cotton Mills 
Lid. v. The State of Ajmer, already referred to, is a complete answer to the 
argument raised (p. 765) : 

“|..On the other hand, the employers cannot be heard to complain if they are com- 

pelled to pay minimum wages to thetr labourers even though the labourers, on account 
of their poverty and helplesaness, are willing to work on leaser wages.” 
Thus, even assuming that the labour had voluntarily agreed to deliver gratui- 
tousty to the employer bidis rejected by him on the ground of bad workman- 
ship, the State Government has full powers under the Act to make the em- 
ployer pay for that work. The aforesaid contention of Mr. Phadke, therefore, 
in my opinion, fails. 

The other attack of Mr. Phadke on the provisions contained in els. 8, 4, 6 
and the first part of cl. 6 is that what the State Government has provided in 
these clauses is the manner of calculating the wages. Under sub-cl. (sv) of 
el. (b) of sub=. (3) of s. 8, the appropriate Government is authorised to indi- 
cate the manner of calculation only when the minimum rate of wage is fixed 
by the day or by the month. According to Mr. Phadke, the necessary infer- 
ence is that the appropriate Government has no power to indicate the manner 
of calculating the wage in other cases. I find it difficult to accept this con- 
tention of Mr. Phadke. In my opinion, els. 3, 4, 5 and the first‘ part of cl. 6 
deal with the manner in which the minimum rate of wage payable to a parti- 
cular employee is to be ascertained and fixed in respect of the particular work 
done by him. Section 3(3) (b) (#v) does not relate to a fixation of wage. What 
it does is to direct the appropriate Government to indicate the manner of 
calculation for purposes of conversion of the rate fixed by it per month into 
arate per day and vice versa. This provision appears to have been made to 
meet the situations that are likely or bound to arise during the course of busi- 
ness. For example, minimum rate of wage is fixed per month; the employee 
remains absent for a certain number of days in a month; deductions are to 
be made from the wages for the period of absence; on what basis the deduc- 
tions are to be made? This argument of Mr. Phadke, in my view, therefore, 
fails. 

Mr. Phadke also contends that the provisions contained in cls. 8, 4, 5 and 

part of cl. 6 cannot be justified on the ground of implied powers, because 
it has not been shown by the State Government that it was impossible for it to 
fix the minimum rate of wage in any other manner. He says that if really 
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the State Government had wanted that the employee should be paid for the 
rejected bidis then it had ample powers to do so by fixing.a guaranteed time 
rate under s. 8(2)(c) of the Act. The State Government could also have 
achieved its objective by fixing one rate for the accepted bidis and another rate 
` for the rejected bidis. It has not done so. What the State Government has 
done is to compel the employer to pay to his employes at least for 90 per cent. 
of his work irrespective of the quality produced by him. It is also not possi- 
ble Los me to accept this con tentidt a lens (o) of s. 8(2) reads as follows: 

“The appropriate Government may fix a minimum rate of remuneration to apply 
ih the case of employees employed on plece work for the purpose of securing to such 
play ee o miinan Tale A WARS Sae cine Tae ban (hereinafter referred to as ‘a 
guaranteed time rate’).” 

- In my view, in the instant case it was not possible for the State Government 
to follow this course. As already stated, a majority of the work done by the 
employees is not done im any factory for any given number of hours. The 
work is chiefly done by the employees in their respective houses during their 
leisure time. Maybe that the State Government could have fixed a guaranteed 
time rate in respect of the employees who.were working in the factory, but 
the percentage of work done in the factory being practically negligible, the 
problem facing the State Government could not have been solved by taking 
resort to the provisions of s. 8(2) (o) oe the Act. Mr. Phadke next suggests 
that though the employees working im-their respective homes were not working 
for any fixed hours Government could have fixed a guaranteed time rate even 
for them by laying down a scale, say for example, manufacturing 500 bidis 
would be equal to six hours work or eight hours work. Now, again that would 
not be a practical solution. Some workers may take five-hours for rolling 600 
bidis. Others may take eight hours for doing it. Some workers may do it 
within seven hours. Adopting such a, course, therefore, would not have been 
a fair solution of the problem. In these circumstances, in my view, it does not 
appear that the alternative courses suggested by Mr. Phadke were open for 
the State Government to effectively secure to the employees remuneration for 
the work done by them which the employer had been retaining and utilizing 
to his advantage. 

As regarda the other-part of the argument, I have already-stated that the 
wage fixed by the State. Government under the notification of June 11, 1958, 
is not a wage fixed for any particular standard of work. It is a minimum rate 
of wage, and that being so, it cannot be said that the State Government is com- 
palling the employers to-pay to their labour for-the bad quality of work done 
by them at the rate fixed for a good quality of work done by them. This con- 
tention raised by Mr. Phadke also, in my opinion, therefore, fails. ~ 

The second’ part of cl. 6 reads as follows: 

“It shall, however, be open to the employer to take suitable action against the 

employee if the ‘chhat’ is more than 10 per cent. for 6 continuous working days in a 
calendar month.” 
It is really difficult to understand what is meant by the words ‘‘snitable 
action’’. I asked Mr. Abhyankar, learned Special Government Pleader, who 
appears for the State, as to what is meant by the words ‘‘suitable action” and 
what powers really are intended to be conferred on the employer to take action 
against the employee. Mr. Abhyankar pointed out to me that the ‘‘suitable 
action’’ means the action which the employer can take against the employee 
under cl. (A) of the Standing Order framed under s. 30 of the Industrial Dis- 
putes Settlement Act of 1947 for the bidi factories. He has placed on record 
a copy of that Standing Order and has referred me to cl. (A) thereof relating 
to the *‘acta and omissions constituting misconduct’’. The clause reads: 

“Gross neglect of work causing loss and damage to the employer.” 


Mr. Abhyankar says that the ‘‘suitable action’’ referred to in the second part 
of cl. 6 is the action which the employer can take against his employee for gross 
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neglect of work causing loss and damage to the employer. Now, when power 
had already been conferred under the aforesaid cL (A) on the employer to 
take action against the employee for manufacturing bidis of bad workmanship 
which caused damage to him, then where was the necessity of making provision 
therefor in second part of cl. 61 Further in cl. (A) there are no limitations 
like those contained in second part of cl. 6. To prove gross neglect of work 
causing loss to the employer under al. (A), it is not necessary for him’ to show 
that for six continuous working days in a week the sub-standard bidis manu- 
factured by the employee exceeded 10:per cent. For example, he may show 
that in' a month the employee has manufactured sub-standard bidis for say 15 
days resulting in a logs to him. Those 15 days need not necessarily be conti- 
nuous. There need be no period of six continuous days in those 15 days. The 
provi of the second part of cl. 6, therefore, in my view, undoubtedly inter- 

ere ures the rights of the employer conferred on him under the Standing 
Order. ae second part:of cL 6 results im amending ol (h) to a great 
extent and to the prejudice of the employers. In my opinion, it is not open 
to the State Government to do so purporting to act under the Minimum Wages 
Act. It amounts to interference with the terms of the contract other than the 
terms relating to the fixation of wages. The aforesaid second part of cl. 6 is, 
theréfore, liable to be struck down as ultra vires of the powers of the State 
Government under the Act. 


The ‘seventh clause provides that the ‘‘chhat’’, i.e. the rejection of bidis on 
the ground of being of sub-standard or sub-normal quality, shall be made once 
in'a-day only, at’ any’ premises ‘within a distance of not more than two miles 
fromthe’ premises where bidis are manufactured. Mr. Phadke contends that 
this clause interferes-with the rights of the bidi manufacturers under the: con- 
tract: whereunder they had a right’ to’ inspect and reject the bidis at their 
places’ of' business. In my view, this contention has’ a considerable force. As 
already: stated, the ro ‘of bidis by’ the employees in certain cases is carried 
on in the factories’ of' the bidi manufacturers; but’ that percentage is-very low. 
Tn: other cases’ bidis are- manufactured’ by the employees- at their respective 
placed whith’ is known as ‘gharkhata’, Where’ the’ bidis are manufactured in 
the factory itself, the chhat or the rejection takes place only once at the end of 
the day in the’ factory itself! This-clause hardly affecta such- manufacturers. 
But-in: the ‘other case, i.e, in-gharkhata, the chhat is performed twice, once by 
the contractors or thekedars at‘tha' place of! the'employee and-the second time 
by the bidi manufacturers at: their respective places of business. The first 
ohkat,:i.0. okhat by’ contractorsé: or” thekedatrs’ being at‘ the Houses of the em- 
ployer: themselves; it is- dne in’ the’ presence of the’ employees them- 
selves, but the sevorid: ohhud: being at thd place’ of busines of- the 
manufacturer which usually is at a far away distance from the houses of the 
employees usually takes place in the absence of the employees, and there’ ia a 
good deal of agitation about’ it by the employees.. The employees: claim that 
the chhat must be done in their presence. Clause 7 is obviously intended to 
redrees this grievance. Undoubtedly the gtievance of the employees appears 
to be real. In fairness to the employees the chhat should take place in their 
presence, but the question that arises is whether the State Government has 
powers, ejther express or implied, to redress such a grievance under the pro- 
visions of the Minimum Wages Act. As already stated, in my view, the powers 
conferred on the appropriate Government under the Act to interfere with the 
terms of the contract between the employer and the employee are limited. 
Those powers are to interfere with the terms of the contract so far as they 
relate to fixation of wage for the work done in the employment. It is, therefore, 
not open to the State Government in fixing minimum rate of wages to interfere 
with the other terms of the contract between the employer and the employee. 
In framing cl. 7 the State Government has interfered with the contract be- 
tween the ‘Parties as regards the place where the inspection of the work of the 
employee is to be.made by the manufacturer. It has no direct bearing on the 
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fixation of wages. In my opinion, this clause, therefore, is ulira vires of the 
powers of the State Government and is, therefore, liable to be struck down. 

At the foot of the notification, an explanation is given. It is in the follow- 
ing terms: 

“Rxplonation:—For the purposes of this Schedule the expreasion ‘employer’ includes 
his thekedar, contractor or agent as the case may be.” 
Mr. Phadke contends that s. 2(¢) of the Act itself defines ‘‘employer’’, and, 
therefore, it is not open to the State Government to define that expression’ 
differently. Mr. Abhyankar, on the other hand, saya that the definition of 
‘femployer’’ as given in the explanation is the same as that given in s. 2(e¢) 
of the Act and is, therefore, not bad. I find it difficult to accept the contention 
of Mr. Abhyankar. If really the definition of ‘‘employer’’ given in the ex- 
planation is the same as given in s. 2(6) of. the oe it is not necessary to in- 
corporate it in.the Schedule. Further, reading the explanation and the defini- 
tion of. ‘‘employer’’ contained im s, 2(6) of the Act together, it appears that 
the definition of ‘‘employer’’ as given in the explanation is wider in terms than 
the definition of ‘‘employer’’ contained in s. 2(6) of the Act. Jt is intended to 
inelude. thokedars, contractors and agents of the bidi manufacturers in the term 

“‘employer’’, irrespective of the fact as to whether such thekedar, contractor, 
or agent has, i in fact, employed the labour or not; while the definition contained, 
in cl. (6) of s. 2 of the Act shows that the employer i is the person who employs 
labour either. directly. or through another person whether on behalf of himself 
or on. behalf of any other person. The expression ‘‘employer’’ having been 
defined. in the Act, it is not open to the State Government to enlarge its scope, 
in absence of any provision to that effect in the. Act. The explanation contain- 
ed in the Schedule, therefore, is also liable to ba struck down. 

For. reasons stated above, in my opinion, els. 3, 4, 6 and first part of cl. 6 
are good, while the latter part of el. 6, cl. 7 and the explanation, are bad and, 
are liable to be struck down. The question then that arises is whether the 
parts which are liable to. be struck down are, severable from the parts which 
are good: The testa that have to. be applied in deciding. such question are, 
given: by-their. Lordships of. the Supreme Court in R-M.D.C. v. Union, of. India®, . 
Applying those. teats to the present notification, in my view, the parts thereof, 
which are held to be good by me, are clearly severable from the parts held to 
be bad by me. Olauses held to be good by me relate to the fixation of wages, - 
while. clauses. held: to be bad by me have. no direct bearing on the questign Of 
fixation of wage but relate to matters. other than the fixation of wage. They 
are intended, if I may say so, to confer additional benefits on the employees. 
It cannot be said: that the State Government had no intention of securing. to 
the employees payment at the minimum rate of wage fixed by it in the event 
it was not in a. position to confer the said additional benefits on the employees, 
In my view, therefore, my conclusions in holding the latter part of cl. 6, eL 7 
and the explanation wira vires of the Act or the power of the State Govern- 
ment under the Act cannot have the effect of striking down the entire notifica- . 
tion. 

It is next necessary to deal with the two decisions referred to by Mr. Phadke 
in the course of his argument. They are: Thomas v. Travancore-Oochin State* 
and P. C. Chakravarty v. Manager, D.T. Estate® In Thomas v. Travancore- 
Cochin State (supra) it is held that the provisions of the Mintmum Wages 
Act do not appear to confer any power on the appropriate Government to 
insist that an employer employing workers on time-rates should pay them on 
piece-rates. The principle enunciated in this case has hardly any application 
to the facts of the present case. I have already stated that under the Minimum 
Wages Act, the appropriate Government has powers to interfere with the con- 
trict between the employer and the employee only to the extent of ita term 
relating to fixation of wages. It has no power to interfere with other terms. 
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In insisting that the employer employing workers on time-rates should pay 
them on piece-rates, the State Government of Travancore-Cochin was inter-' 
fering with the other terms of the contract between the employer and ‘the 
employee. . 

In P. O. Chakravarty v. Manager, D.T. Estate (supra) it appears that on 
March 11, 1952, the State Government of Assam issued a notification in exer- 
cise of powers conferred by s. 3 read with sub-s. (2) of s. 5 of the Minimum 
Wages Act and fixed the minimum wages and dearness allowance of various 
classes of employees in the Tea Plantation. The schedule attached to the noti- 
fication divided the workers into two classes—unakilled labour and the staff 
and artisans. On May 12, 1952, another notification was issued by the Govern- 
ment of Assam in modification of the earlier notification of March 11, 1952, 
by which the word ‘‘artisan’’ has been defined as meaning fitters, engine dri- 
vers, masons, electricians, black-smiths, carpenters, etc. By notification of 
September ' 24, 1952, the Government of Assam appointed the Principal of His 
Royal Highness the Prince of Wales Technical School, Jorhat, to be the autho- 
rity to conduct necessary trade tests to decide doubtful cases arising out of 
the definition of the word ‘‘artisan’’ as defined in the earlier notification dated 
May 12, 1952. By another notification dated December 12, 1958, a committee 
was constituted for purposes of laying down the qualifications of artisans and 
providing the machinery, regional or otherwise, to undertake the trade tests. 
The petitioners in that case made an application under s. 20 claiming that they 
were entitled to-get minimum rates of wages fixed for the artisan. The Deputy 
Commissioner of Kachar, who heard the application, held that the application 
‘was premature and the petitioners were not entitled to claim the minimum 
wages and the dearness allowance fixed by the Government under the notifica- 
tion of March 11, 1952, unless they were either admitted as artisans by the 
dpposite party or they passed a trade-test held by the committee set up for the 
purpose. This order of the Deputy Commissioner was challenged before the 
High Court and it was contended that the notifications issued by the Govern- 
ment of Assam subsequent to March 11, 1952, were bad as the Government had 
no power to constitute a committee to decide who was artisan within the mean- 
ing of the notification and who was not. That power exclusively lay with the 
Authority constituted under s. 20 of the Minimum Wages Act. This conten- 
tion was upheld by the High Court and the learned Judges held that the Autho- 
rity appointed under the Act had to decide whether the petitioner was or was 
not entitled to any payment under the notification issued by the Government 
under s. 5 which had fixed the minimum wages. This power necessarily im- 
plies power to determine whether a particular employee falls within the eate- 
gory of artisan as defined under the notification. That power cannot be taken 
away by the State Government. This decision also, in my view, has no appli- 
cation to the facts of the present case. As already stated, the domestic tribunal 
constituted by the State Government is for purposes of deciding the disputes 
arising out of ascertainment and fixation of rate of minimum wage payable to 
the employee for his work and not for purposes of deciding the disputes that 
arise between the employer and the employee after the minimum wage payable 
to an employee is ascertained and fixed. 


This brings me to the last contention raised by Mr. Phadke. He contends 
that even if it is held that the notification or any part thereof is intra vires 
of the Act, yet it is bad as it interferes with the fundamental rights conferred 
on the bidi manufacturers under art. 19(1)(g) of the Constitution. As al- 
ready stated, the part of the notification’ held good by me relates exclusively 
to the question of fixation of minimum rate of wages and the State Govern- 
ment was acting within its powers conferred on it by the Act either expressly 
or by necessary implication. Their Lordships of the Supreme Court in Bijay 
Cotton Mills Lid. v. The State of Ajmer have held that though the provisions of 
the Act interfere with the freedom of trade or business guaranteed under 
art.°19(1)(g) of the Constitution, the restrictions imposed are reasonable and 
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being imposed in the interests of general public are protected in terms of cL (8) 
of art. 19. Their Lordships observed (p. 756): - 

“ |..In our opinion, the restrictions, though they interfere to some extent with the 

freedom of trade or business guaranteed under Article 19(1)(g) of the Constitution, are 
reasonable and being imposed in the interests of general public are protected by the - 
terms of clause (6) of Article 19.” 
It necessarily follows that so long as the State Government acts within the 
limits of its powers conferred on it under the Act, its action is not open to 
challenge on the ground that it interferes with the rights conferred on the 
bidi manufacturers under art. 19(1)(g) of the Constitution. This contention 
also, therefore, fails. 

In the resul in my opinion, els. 1, 2, 8, 4, 5 and the first part of cl. 6 of 
the Schedule of the notification are smtra vires of the Act, while the latter part 
of cl. 6, cl. 7 and the explanation are «lira vires of the Act. The case may 
now be placed before the appropriate Bench for further orders. 


The matter was then placed before a bench composed of Kotval and V. 8. 
Desai JJ. for passing formal orders in the poritions, Kotval J. delivered the 
following judgment. 


M. N. Phadke, W. K. Sheorey and V. M. Golwalkar, for the ETE 
N. L. Abhyankar, Special Government Pleader,, and M. N. Chandurkar, for 
respondents Nos. 1 and 2. 


Korvan J. We should have thought that after the decision of the third Judge 
we would be called upon to pass merely formal orders in these petitions, but 
Mr. M. N. Phadke on behalf of the petitioners has raised several contentions 
which it becomes necessary to deal with. 

His first argument is founded upon the. provisions of eL 36 of the Letters 
Patent of this Court, and the point he takes is that it was necessary for the 
Division Bench which referred the matter to a third Judge to have formulated 
the point or points for decision by the third Judge, and that in the absence 
of any such point being formulated, the third Judge had no jurisdiction to 
give his opinion. In the first place it seams to us that the argument is founded 
upon a wrong interpretation of the order, referring the petitions for decision 
to the third Judge. At the conclusion of the hearing before the Division Beneh 
Mr. Justice Mudholkar and I had announced (Mr. Justice Mudholkar in full 
and I, only the conclusion) our decision. According to Mr. Justice Mudholkar, 
all the clauses of the impugned notification were valid under the implied powers 
of Government. In my view, clauses 8 to 7 of the Schedule to the notification 
were «lira vires of the express and implied powers of Government. There- 
upon Mr. Justice Mudholkar passed the following order :— 

“In view of the difference of opinion between us, the matter will now have to go 
before a third Judge to be appointed by the Chief Justice.” 
It seems to us that it is clear upon that order of Mr. Justice Mudholkar that 
the matters in difference between my learned Brother and myself were refer- 
red. It was clear from the opinions delivered by either of us as to what were 
the points which called for decision by the third Judge. Moreover, both par- 
ties have clearly understood what the points of difference were and have fully 
argued them before Mr. Justice Tambe and the result is reflected in the opi- 
nion delivered by him. We do not think, with all respect to him, that there 
is any failure of jurisdiction in the third Judge giving his opinion. 

The other contention raised by Mr. Phadke is based upon the decision given 
by Mr. Justico Tambe in para. 28 of his opinion read with paras. 8, 18 and 16. 
‘What Mr. Phadke says ia that the only difference of opinion between the Judges 
of the Division Bench was on the scope and applicability of the implied powers 
of Government. But the decision of Mr. Justice Tambe hinges upon a con- 
sideration of the express powers and to that extent that was £ a point not refer- 
red to him and not within his jurisdiction to decide. 
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As we read the opinion of Mr. Justice Tambe, it is impossible to accede to 
the argument of Mr. Phadke. Mr. Justice Tambe no doubt considered the ex- 
press powers under the Act. He did so only with a view to ascertain what 
‘were the implied powers which could flow from the provisions of the Act. This 
is clear from paras. 8 and 10 of his opinion. At no stage has he referred to 
the express powers directly in considering the validity of the notification; nor 
has he justified any of its provisions under any expreses power contained in 
the Act. The argument is founded upon a misreading of the opinion of 
Mr. Justice Tambe. 

The third point raised is as to the decision which Mr. Justice Tambe gave 
upon the point arising under art. 19 of the Constitution. It was urged before 
the Division Bench that the notification was ultra vires under art. 19(1)(g). 
On that point it was contended that Mr. Justice Mudholkar decided that the 
notification was inira vires, but.that I had considered it unnecessary to give an 
opinion and, therefore, it was not: open to Mr. Justice Tambe to consider that 
question as there was no difference of opinion on the point. 

In the first place, it seems to us that if one of the Judges of a Division Bench 
held the notification intra vires under the article, and the other Judge de- 
clined to give an opinion, that itself was a difference of opinion. Secondly, 
the point of difference between the Judges of the Division Bench was- with 
regard to the validity of cls. 8 to 7 of the Schedule to the notifleation and the 
third Judge had to hear and decide the case on the point as to the validity 
of the said clauses. In pronouncing his opinion on that point the third Judge 
had to consider and decide the several arguments that were raised before him 
for and: against the validity of the impugned clauses of. the notification, and 
the.argument under art. 19(1)(g) was one-of such arguments which he had. 
to consider and decide. Thirdly, the parties have argued: their case before the- 
third Judge on the basis that the opinion of the third Judge on, the validity 


of the impugned: clauses required also his decision on the question whether the 


said: clauses were hit: by art: 19(1)(g) of the Constitntion. In, these circum- 


stances, we are of the:view that no grievance can be made by Mr. Phadke. that: 
Mr. Justice Tambe’s opinion on the point of the attack, under- art. 19(1)(g) is, 


without jurisdiction, 


The last point: raised' by Mr. Phadke is that there is:a-conflict of opinion on- 
the question of’ the. severability of'cls. 8 to 7 of the impugned: notification. On. 


this. point, of course; Mn Justice Mudholkar having taken: the view that the 
entire notification was:inira; vires could not, in the nature,of things, pronounce 
any opinion, So far as my opinion was concerned, I held that it was not possi- 


ble: to. extricate any of the provisions of’ cls. 8 to 7 from the portions of the. 


notification which may be held valid except cls. 1 and 2; and, therefore, I de- 
clared the entire provisions of cls. 3 to 7 ultra vires. What is now sought to 
be argued is that Mr. Justice Tambe in para. 28 of his opinion has held that 
the second part of cl. 6, cl: 7 and the Explanation to the notification are clearly 
severable from the parts held good by him. To that extent the decisions con- 
flict and, therefore, it is urged that cl. 36 of the Letters Patent which prescribes 
that the opinion of the majority of the Judges who have heard the case, includ- 
ing those who first heard it, shall prevail, cannot be given effect to. In our 
opinion, the portions of the opinion of Mr. Justice Tambe, to which Mr. Phadke 
has referred, do not contain the points in the case. They are merely the 
grounds or reasons which the learned Judge gave for coming to his ultimate 
conclusion that part of cl. 6, cl. 7 and the Explanation were ultra vires. That 
conclusion was directly upon the points in difference before the Division 
Bench; and, therefore, in compliance with cl. 36 of the Letters Patent. None 
of the contentions urged by Mr. Phadke, therefore, can be upheld. 

We may also generally observe that none of these contentions were raised 
before Mr. Justice Tambe, but on the contrary it appears from his opinion that 
both the parties freely and without objection argued all the points before him. 
That” being so, one of mo parties cannot now turn round and urge that the 


a 
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third Judge ought not to have decided a point or that he exceeded his juris- 
diction in doing so, or had no jurisdiction to decide it. The first of the con- 
tentions of Mr. Phadke moreover ought properly to have been raised before 
the Division Bench itself, but no indication was given to the Division Bench 
that either party desired specific points to be stated. 

Moreover, all these points have been argued before us as if we were sitting 
as an appellate Court which we are not. On the contrary, it seems to us that 
the conclusions reached by Mr. Justice Tambe are binding on us and we must 
give a decision in accordance therewith. We have already indicated that on 
a perusal of his opinion we have no doubt as to the conclusions reached by 
him. They have been made amply clear in the opinion itself. 

F In the net result, therefore, in accordance with the opinion of the third 
udge, ; 

(1) We hereby declare the following, clauses of the Schedule to the notifi- 

cation, dated June 11, 1958, published in the Bombay Government Gazette of 

June 14, 1958 (Notification No. MWA-1557-J) to be «lira vires of the powers 

of the State Government— 

(a) The following portion of.cl. 6 of the Schedule: 

“It shall, however, be‘ open to the employer to take suttable action against the 
employee if the ‘chha? is more than 10 per cent. for 6 continuous working days in a 
calendar month.” 

(b) Clause 7 of the Schedule. 

(c) The Explanation appended at the foot of the notification. 

We prohibit the State Government from giving effect to any one or more of 
the above-mentioned provisions and order that they shall be deleted from the 
impugned notification. 

(2) The remaining provisions of the notification are held intra vires of the 
powers of Government’ and, therefore, valid'and effective. 
tee petitions are thus partly allowed‘to the extent indicated im para. 
1) above. 

There then remains the matter of costs. The main justification offered in 
support of the notification at the hearing: before the Division Bench was upon, 
the express powers:of Government under the Minimum Wages Act, and it 
was only when that contention failed that the implied powers were invoked. 
Even upon.the implied powers some portions of the notification have now been 
held to the ultra vires. We think that in these circumstances the proper order 
to pass as regards costs is that each party shall bear its own costs. 

Order accordingly. 


[RAJKOT BENCH] 


Before Mr. Justice S. T. Desai and Mr. Justice Patel. 


DARBAR SHRI MERAMWALA BHAYAWALA v. BAI SHRI VALBAI 
SADUL.“ 
Saurashtra Barkha Abolition Act (XXVI of 1951), Sec. 2(1)—Jiwai grant by subordinate 
Girassia—Whether grantee of such grant “Barkhalidar” within definition in Act. 
A limited grant such as a grant as Jiwai by a subordinate Girassia is covered by 
the definition of “Barkhalidar” in a. 2(t) of the Saurashtra Barkhali Abolition Act, 
1951. 
Khan Shri Nizam Mahomad Khank Faiz Mahomad Khanh v. The State of 
Bombay,’ distinguished. 
Laxman Rana, Bhura Bhagwan, Mepa Manga and Patel Khoda Keshav ap- 
pe in Form No. 11 for grant of ocenpancy certificate in respect of the lands 
Decided, December 10, 1968. Special Civil of 1956, decided by ML C. Shah and Shelat JJ., 


Nos. 26, 27, 28 and 29 of 1958. on February 19, 1057, (Unrep.). 
avpltion (1957) Civil Special Application No. 12 reps) j 
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in their respective possessions as tenants under the Barkhali Abolition Act, 1951. 
They had described Bai Valbai (opponent No. 1) as the Barkhalidar. The 
Mamlatdar granted the applications. D. S. Meramwala (applicant), who was 
not a party to the proceedings before the Mamlatdar, being aggrieved by this 
order, filed appeals before the Deputy Collector on the ground that the lands 
were 'girasdari lands comprised in his estate and, therefore, the four tenants 
who had applied in Form 11 for occupancy certificates as tenants were liable 
to pay six times the assessment etc. under the Saurashtra Land Reforms Act, 
1951. The Collector remanded the cases to the Mamlatdar for re-inquiry order- 
ing the joinder of the applicant as a party. Against this order of joinder of the 
applicant the tenants filed revision applications which were dismissed. The Mam- 
latdar thereafter held fresh inquiry and again ordered grant of occupancy certifi- 
cates to the tenants on the basis that the lands were Barkhali. Against this decision - 
appeals were filed by the applicant and the cases were again remanded to the 
Mamlatdar for re-inquiry and taking fresh evidence particularly as it was ‘al- 
leged that there was a Lekh by which the lands in question were given to Bai 
Valbai as ‘‘Jiwai’’. On remand the alleged Lekh was not produced but other 
evidence in support of the Barkhali nature of the tenure was adduced. The 
Mamlatdar held that as the Lekh was not produced there was nothing to show 
that the lands were held on a Barkhali tenure and that the tenants could not 
obtain occupancy certificates without payment of six times the assessment 
under the Land Reforms Act. Bai Valbai filed four appeals over this order 
of the Mamlatdar before the Deputy Collector who disposed them of by a single 
order holding that the lands were Barkhali tenure and, therefore, the tenants 
were entitled to occupancy certificates without the payment of six times the 
assessment under the Barkhali Abolition Act. Thereupon the applicant filed 
four Revision Applications before the Bombay Revenue Tribunal, Rajkot 
Bench. The Revenue Tribunal dismissed the revision application on the ground 
that the non-production of the Lekh was immaterial and that there was other 
sufficient evidence on record to establish the creation of a Barkhali tenure with- 
in the meaning of the Barkhali Abolition Act. It also held that as the finding 
of the Deputy Collector was a finding of fact the Revenue-Tribunal could not 
interfere with the same. In answer to a further contention by the applicant 
that as Bai Valbai had abandoned the lands and left the village in 1950 the 
lands should be deemed to have been resumed by him as a Talukdar, the Re- 
venue Tribunal held 

“that a Talukdar loses his right of resumption after he has algned the Merger Agreement 
because the right of resumption could only be exercised as a Talukdar in the adminis- 
tration of the Taluka and such administration would vest in the Saurashtra Government 
formerly called the United State of Saurashtra under clause (5) of the Merger Agrees 
ment”. 

The applicant filed the present applications on the grounds inter alia that 
ihe Revenue Tribunal committed an apparent error of law in holding that 
the decision of the Bombay High Court in C.M.A. No. 24 of 1955 did not apply 
to the present case as the applicant in that case was himself a girasdar and the 
applicant in the present case is a Talukdar, a reasoning which was contrary to 
the definition of ‘‘Girasdar’’ which included a Talukdar as defined in s. 2(15) 
of the Land Reforms Act, and that as Bai Valbai had adduced no evidence 
to establish that she was a Barkhalidar as defined in s. 2(1) of the Barkhali 
Abolition Act, a writ of certiorari should be issued. 


The applications were heard. 


V. G. Haths, for the applicant. 
- J. L. Dosh, for opponent No. 1. 


Pare, J. These four Special Civil Applications arise out of proceedings 
under the Barkhali Tenure Abolition Act of 1951. The tenants made four 
sephrate applications for occupancy certificates under the provisions of this 
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Act, alleging that they were the tenants of the Barkhalidar Bai Valbai, and 
that under the provisions of the Act, they were entitled to occupancy certi- 
ficates on payment of compensation provided under the Act. First, when these 
applications were made, the present applicant was not made a party to ‘the 
proceedings. In his absence, the Mamlatdar dealing with these applications, 
made an order in favour of the tenants. The applicant filed an appeal to the 
Collector, and because he was not a party and an order was made in his absence 
in all these proceedings, the proceedings were remanded for retrial. There- 
after, after a finding was received, there was a further remand and it is after 
that remand that the matters came before the Deputy Collector in appeal and 
before the Revenue Tribunal in revision. It is from the order of the Tribunal 

‘the revision application of the applicant that the present petitions 
have been filed. 


The contentions of the respective parties appear to be that Valbai alleged 
that she was a Barkhalidar in so far as these lands were assigned to her by the 
Talukdar while it is the case of the applicant that the lands were not given to 
her but they were given to her husband only for his life. It also appears that 
his contention was that even there, there was no grant of land but merely of 
the income of the properties, and after the death of the husband, this was being 
continued until Valbai left the place and went to Rampur in 1950. According 
to him, therefore, in any case, on and from that date, the lands reverted to the 
original grantor. He, therefore, contended that she could not be held to be a 
Barkhalidar nor were the tenants entitled to occupancy certificates under the 
Barkhali Abolition Act. 


After the remand, the Mamlatdar held, as shown by his order dated June 28, 
1957, on a consideration of the evidence, that Bai Valbai had not proved that 
she was a Barkhalidar. He, therefore, dismissed the applications. When the 
matter went before the Deputy Collector, he went into the evidence, as he 
should have done, and after considering the entire evidence, came to the 
conclusion that it was proved these lands were held by Valbai in Jiwai and 
they continued to be so held upto Samvat 2006. He also held that since 1950 
the income was not paid to Valbai, but he said that as the Talukdar could not 
make any change in the nature of grant of land after the Revenue Orders 41/49 
and 2/50 coming into force and could not resume the lands and amalgamate 
the same with his own lands in any manner, mere non-payment of the income 
after 1950 made no difference. In the result, he reversed the decision of the 
Mamlatdar and ordered that occupancy certificates should be issued to the 
tenants. In revision, the Tribunal, after considering the whole evidence while 
agreeing with the finding of the Deputy Collector, held that the question was 
one of fact and was not assailable before the Tribunal. It, therefore, dismissed 
the applications. 


In these applications, the first ground that has been made before us by 
Mr. Hathi is that it was an error on the part of the Collector and the Tribunal 
to have considered this question afreah, because, according to him, at the time 
when the matter was remanded to the Mamlatdar by the Collector by his first 
order, the direction was that only the Lekh had to be proved, if it could be 
proved, with due regard to the provisions of s. 65 of the Indian Evidence Act. 
He says that it was not open to them to consider the whole question again. This 
contention has no substance. <A reference to the order of remand dated 
December 26, 1956, shows that after summarising the arguments made by the 
learned advocate appearing before the Collector, he remanded the case for 
recording whatever evidence respondent No. 2 Bai Valbai may desire to adduce 
for proving that this grant was of Barkhali nature and directed him to take 
the same into consideration and hear both parties and give a fresh decision. 
Right or wrong, that order was made and is binding on the parties, and that 
being so, if after the decision of the Mamlatdar when the matter came up afreah 
before the Deputy Collector, he went into the merits of the question and decided 
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those facts for himself, it cannot be said that he had gone beyond his powers 
or beyond the order of remand which was made previously. 

It is argued that the grant was merely a grant as Jiwai, and being in its 
nature unalienable and unheritable, it would not be covered by the definition 
of ‘Barkhalidar’ under the Saurashtra Barkhali Abolition Act of 1951. Before 
I refer to the relevant provision of this section, it is desirable to consider the 
conditions in Saurashtra, which necessitated the enactment of that provision. 
It appears, at the opening of the 19th century all landed proprietors in Kathia- 
war from the Chief to the subordinate Girassia were in possession and exercise 
of uncontrolled power over the people of their Estates. It was in these circum- 
stances that Col. Walker effected a permanent settlement of the tributes in 
1807 and 1808. Many small proprietors, who freed themselves from the control 
of the superior States, were treated as separate tributaries and enjoyed that 
position after the Settlement. A few others were treated as subordinate Giras- 
dars to one or the other principal Chiefs and were included in the tribute 
arrangement made with their lords. 

It appears that there was a system of Girasdari in existence at the time of 
the Settlement and continued thereafter. The word ‘Girasdar’ had a definite 
connotation and that term included Talukdars, Bhagdars, Mulgirassias and 
Bhayats, who were considered to be landholders and had proprietory rights 
over their estates, big or small. -There was another kind: of tenure which was 
known as that of Barkhalidars. This term included within its fold Inamdars, 
Jiwaidars, Dharmads or Kherati grantees and holders of service tenures such 
us Chakariyats and Pasattas and they were entitled to the usufructs of the 
land granted to them. ‘Barkhalidar’ means a person holding land, who waa in 
independent enjoyment of the produce and had not to carry the produce to the - 
common Khala for being apportioned between the superior holder and hi ; 

It also appears from: the accounts ‘given by Col. Walker and decisions in 
Giras cases that the smallest Talukdar was as independent in the enjoyment of 
his estate as the biggest Chief. The classification of the full-powered States, 

semi-jurisdictional States and non-jurisdictional States and Talukas did not 
affect the natural autonomy in the land revenue administration and enjoyment 
of their landed possession. It also appears that the proprietory rights of the 
Subordinate Girasdars were not only recognised but also safeguarded. It also 
appears that subject to the payment of the tribute and various contributions 
referred to above, as the case may be, and subject also to the performance of 
various political and social obligations, a necessary consequence of the feudal 
system, Talukdars, Bhagdars, -Mulgirassias and Bhayats, meaning thereby the 
subordinate Girassias, were entirely free in the administration and enjoyment 
of their lands. 

The second category of landholders, the Barkhalidars, had evidently no pro- 
prietory rights in the estates. The lands were granted for enjoyment of 
usufructs either by the Paramount Power or the independent Chiefs or the 
subordinate Girassias. This included Inamdars, Jiwaidars, and Dharmada 
which included Kherati grantees and holders of service tenures. Some of the 
principal States of Kathiawar had their Alienation Settlement Rules and the 
interests and the respective obligations of all grantees were defined in 
accordance with those rules. It, however, does appear that in a far larger num- 
ber of States and Estates there were no such rules. It also appears that the 
most common feature of these grants was that they were resumable by the 
grantor at will, though in actual practice grants were resumed under exceptional 
circumstances only, and it appeared these grants were, by their very nature, 
resumable. Jiwai grants were made for the maintenance of the grantees. These 
grants were also made as ‘Hathgharna’ grants to daughters at the time of mar- 
riage, Some of these grants ended with the life time of the grantees, while in 
some cases they were continued to the heirs of the grantees. It may also be 
mentioned that the subordinate Girassias were not entitled freely to make grants 
as they chose. 'Fhey were free to make grants according to custom or usage or 
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in due consideration of service rendered; even so they were not free to fritter 
sway their resources. In some cases, if the grants were unreasonable, they 
were liable to be modified by the Paramount Power. 

In almost all these landed estates only a very small quantity of the estates 
were actually cultivated by the landholders themselves, whether they wero 
Girassias or Barkhalidars. The condition of tenants was very miserable and 
far from satisfactory. It was, therefore, thought necessary to abolish these 
classes of tenures and make the tenant the direct occupant under the Govern- 
inent. The Commission that was appointed collected certain statistics and it 
appears that the percentage of Girasdar landholders whose holdings were less 
than 80 acres was 72.7 per cent, those who held between 80 and 800 acres was 
24.4 per cent. and those who held more than 800 acres was about 2.9 per cent. 
It appears, therefore, that the Barkhalidars even of the subordinate Girassias 
vould not have been too many, because small holders could not have made any 
sub-grants. 

It is in this ‘background that we must consider the provisions of the Barkhali 
Abolition Act and the Saurashtra Land Reforms Act, 1961. The Land Reforms 
Act was intended to deal with the Girasdars. It provided for their abolition 
and it also provided for land which would be allowable to a Girasdar for his 
personal cultivation. It was provided that if he had reserved any land for 
Gharkhed on or before a particular date, he was entitled to the reserved land. 
For the purpose of allotment of Gharkhed land the Girasdars were divided into 
three classes, A, B, and C, and provision was made for different acreage to be 
allotted to each class in proportion to his holding. Occupancy rights were 
given to the tenants on the land of a Girasdar. 

The Barkhali Abolition Act dealt with the Barkhalidars. The word ‘Bar- 
khalidar’ has been defined in s. 2 as follows :— 

“(4) ‘Barkhalidar’ means a person who, holds a tenure as Barkhalidar, Jiwaldar, 
Chakartyat, Kherati, or Dharmada and includes— 

(a) any person who has been granted any such tenure;” 
The rest of the section is not relevant for the purpose of this case. Section 8 
makes a provision for allotment of land for personal cultivation. It clearly 
brings out the distinction between a Barkhalidar whose tenure was heritable 
and alienable and one whose tenure was inalienable and for life. It provides 
for allotment of land to a Barkhalidar in whose estate agricultural land is 
equal to two economic holdings or leas and who is not a Chakariyat, Dhara- 
mada Institution or Jiwaidar for life. Section 18 makes a provision for pay- 
ment of cash annuity to Barkhalidar and appears to be in the nature of a 
rehabilitation grant in proportion to their holdings. It is also provided that 
in the case of a widow or a Hathgharna grantee, the payment was to be con- 
tinned for'the lifetime of the holder, since these grants were generally for the 
life of a grantee. 

In these sections no distinction has been made between grantees of independ- 
ont State or estate and subordinate Girasdar and none could have been appa- 
rently intended as it would lead to manifest injustice and contrary to the 
purpose for which the Acts were enacted. The Legislature must be presumed 
to have known the meanings of the different terms that they have employed, 
and the provisions in the sections leave no room for doubt that for the pur- 
poses of Barkhali Abolition Act even limited grants by a subordinate Girassia 
were included. A remedial statute cannot be cut down in its effect by limita- 
tion not imposed by the Legislature. There is, therefore, no substance in the 
contention raised by Mr. Hathi that the grant was not covered by the defini- 
tion of ‘‘Barkhalidar’’ in the Barkhali Abolition Act and, therefore, was not 
subject to it. 

Mr. Hathi has also relied on a decision of this Court in Khan Shri Nizam 
Mahomad Khanji Fais Mahomad Khanji v. The Kiate of Bombay', wherein 


1 (1957) Civil 8 Application No. 12 on February 19, 1957 (Unrep.). . 
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lands were given by a subordinate estate-holder to Usmanbakhte Saheb for 
her pocket expenses under an agreement which also provided that in case the 
income of the village fell short of the sum of Rs. 2,500 a year, the grantor 
had to make good the amount. The tenants of the village had made applica- 
tions for occupancy certificates. The tribunals below had granted those ap- 
plications. It was held by the High Court that the grant to Usmanbakhte Saheb: 
was not covered by the then Alienation and Settlement Rules of the Juna- 

gadh State and was, therefore, not covered by the definition of ‘Barkhali 
Tand’ of the Junagadh Land Revenue Code. It was also held that the grant 
was given to her for her maintenance for life in which she had not heritable 
or alienable rights and that no tenure as a Jiwaidar was created in her favour,. 
the lands remaining as Giras lands for all the time, and therefore she would 
not fall under the definition of ‘Barkhalidar’ in the Barkhali Abolition Act. 
The Court relied on s. 2(13) of the Land Reforms Act, which defined the 
word ‘Estate’ to mean all land of whatever description or undivided share 
thereof held by a Girasdar. It seems doubtful that merely because, for the: 
purpose of computation of Gharkhed land to a Girasdar a grant of such a 
nature may be included in his holding, it must necessarily follow as a corollary 
that it could not fall within the definition of the Barkhali land in the other Act. 
No limitations of any kind are contained in the statute itself. In this case as held 
by the Deputy Collector and the Tribunal, the grant was given to the husband of 
Valbai and was continued to her. No limitations of any kind have been proved. 
The applicant is a Talukdar and he must necessarily have his record and they 
would have shown the actual nature of the grant. But none has been produced. 
Therefore, the decision referred to is clearly distinguishable and this case does 
not fall within the ratio of that case. In our judgment these lands are cover-. 
ed by the Barkhali Abolition Act and the tenants are entitled to the certifi- 
cates. 

A further argument has been made by learned counsel that since the land 
was not in possession of Valbai at least from 1950, the Act would not be 
applicable to this land. It appears from the judgment of the Tribunals below 
that Valbai became a widow at a very young age. It also appears that even 
during the life time of the husband of Valbai, the manager of the estate was 
managing these lands in the name of her husband, and as shown by. the re- 
ceipts, after her husband’s death, the lands continued to be managed in the 
name of Valbai. It may be, as pointed out by the learned counsel, that since 
1950, the income has not been paid. Even so, it cannot be said that the rights 
which she had in this property came to be extinguished merely by non-payment 
of the income by the maneger to her. There is no order of resumption in 
this case. Hven if it were permissible to resume the land, there being no order 
of resumption, merely because there is non-payment of income, it cannot be 
inferred that she was not in possession of the property. Porsession in this case 
all along had been her husband’s and thereafter hers. The property has been 
managed in their names by the manager of the estate. 

The second answer to this argument is that after the merger agreement, the 
over-riding sovereign powers became vested in the State and they could not 
be exercised by the applicant. It is no doubt true that his proprietory rights 
are kept intact, but it cannot mean that it included a right of resuming lands 
once granted to others. The right of resumption was a right of the sovereign 
power, and the Girasdars being virtually independent exercised their power, if 
they did, only as sovereigns, whatever may be the limitations on their sove- 

reignty. Even if, therefore, in this case there had been any resumption order, 
it could not have "bean valid. The present contention also must, therefore, fail. 

The applications fail and are dismissed with costs. 

Applications dismissed. 
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Present: The Hon’ble Mr. Justice S. R. Das, Chief Justice, Mr. Justice N. H: Bhagwati, 
Mr. Justice B. P. Sinha, Mr. Justice K. Subba Rao end Mr. Justice K. N. Wanchoo. 


MAHARANA SHRI JAYAVANTSINHJI RANMALSINHJI v. THE STATH 
OF BOMBAY.* 

Bombay Land Revenúe Code (Bom. V of 1879), Sec. LITR—Gujorcs Tuluqdery’ Act 
(Bom. VI ‘of 1888), Secs. 22, . 23(1)—Bombay Talugdari Tenure Abolition Act 
(Bom. LXI of 1949), Sec. 5(2)—Expression “settlements of land revenue” in s. IITR, 
B. L. Fe: Code whether tneluses: declaration: under. a 23-or egreement of Jama mans 
tioned in s. 23(1) of Bom. Act VI of 1888. i 


The declaration under a. 22 of the Gujarat Taluqdars’ Act, 1888, or the agreement 
of jama mentioned in s. 23(1) of the Act, is not a settlement of land-revenue within 
thé méaning of s. 117R of the Bombay Land Revenue Code, 1879. 


THE facta. are stated in the judgment. 


A v. Viswunaihe Sastrs, with 8. 8. Shukla, for tho ‘appellants and. the, 
petitioners. 

-C. E. Daphiary, Solicitor-General of India, with H. J. Uae and R. H. 
Dhebar, for the respondent: oo alt 


Sussa Rao Fe These are three eee by Spesial Leave from the judgment 
of. the High Court of Judicature at ‘Bombay dismissing the petitions filed by 
the appellants ‘for writs in the nature of prohibition restraining the res- 
pondents from realising from the’ appellants land revenue in reapect of their 
estates at an enhanced rate for the year 1955-56. The petitioners in the two 
petitions algo asked for similar relief against the respondents. The appeals 
as well as the writ petitions were heard together, as they raised a common 
question of law. - 

. The material facts in Civil Appeal No. 254 of 1958 may be briefly stated: 
The appellant was a taluqdar. owning several taluqdari villages situate in the 
Dholka Taluka of Ahmedabad district. In the year 1922-23 there was a revision 
settlement of land revenue of the lands situate in tle said taluka including the 
said taluqdari villages. Under that settlement the aggregate of the land revenue 
payable in respect of the lands comprised in the said taluqdari villages was fixed 
in a sum of Rs. 62,627-2-6. In the. year 1925-56, in exercise of the powers con- 
ferred under. s. 22 of. the Gujarat Taluqdars’ Act, 1888 (Bom. VI of 1888) 
(hereinafter referred to as the Taluqdars’ Act), the Government of Bombay 
ascertained and declared that a jama of Rs. 32,648-3-0 was payable in respect of 
the said taluqdari villages and the said declaration was to remain in force for a 
period of thirty years from the year 1925-56. In the year 1949, the Bombay 
Legislature passed the Bombay Taluqdari Abolition Act, 1949, hereinafter 
referred to as the Abolition Act, and it came into force on or about August 15, 
1950. By s. 8 of the Abolition Act, the taluqdari tenure was abolished and all 
the incidents of the said tenure attaching to any land comprised in the taluqdari 
estate were extinguished. Under the Abolition Act, the appellant became an 
occupant of the lands. After the expiry of the thirty-year period, the talatis of 
the respective villages called upon the appellant to pay the full land revenue 
assessment in respect of the lands comprised i in the said villages. The appellant 
contending that he was only liable to pay jama declared to be payable by him by 
the Government in 1925-26 filed a writ petition in the High Court of Bombay 
for the aforesaid relief. 

_ The appellant in Civil Appeal No. 255 of 1958 was a taluqdar owning 
several taluqdari villages situate in Dholka and Dhandhulka talukas of Ahmeda- 

* 16, 1968. Civil and 66 of 1 š 
wa ariana its Hotton Hoe 18 i 

LR —00. 
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bad District. The facts in this case are similar to those given in Civil Appeal 
No. 254 of 1958 except in regard to the fact that the jama ascertained and 
declared to be payable by the appellant in this appeal by the Government 
in 1925-26 was about Rs. 5,784 as against the settlement amount of 
Ras.14,452-11-0. ` 

The appellant in Civil Appeal No. 256 of 1958 was a taluqdar owning 
several taluqdari villagæ situate in Dholka taluka in Ahmedabad district. The 
facts in this appeal also are similar to those in the other two except in regard to 
the fact that in this case the Government ascertained and declared -the jama 
gre y the appellant to be Rs. 21,877 as against the settlement amount of 

Writ Petition 66 of 1957 filed by the appellant in ©. A. No. 254 of 1958 
relates to the demand of enhanced revenue in respect of his Sanand estate. The 
facts in this petition are similar to those in appeals except that the Govern- 
ment ascertained and declared the jama payable by him at Rs. 20,886 as against 
the settlement amount of Rs. 48,247-18-0. The writ petition relates to the 
demand made for the year 1956-57. 

Writ Petition No. 18 of 1957 was filed by Thakur Vikramsinhji Manhar- 
sinhji of Gumph Estate, Ahmedabad district, Bombay State, who was a taluqdar 
of Gumph Estate in Ahmedabad district comprising of seven taluqdari villages. 
The facts im this petition also are similar to those ip the appeals. In this case 
the jama ascertained and declared was Rs. 16,499-4-0 whereas the asseasment 
was fixed at Ra. 30,228-12-0. This writ petition also relates to the demand made 
for- the year 1955-56. 

The appellants in the appeals and the petitioners in the writ petitions afore- 
said will be, for the sake of convenience, described hereafter as the appellants. - 

Mr. A. V. Viswanatha Sastri, the learned counsel for the appellants, con- 
tends that the jama ascertained and declared to be due from the appellants for a 
period of thirty years was fixed at the revenue settlement, that by reason of 
s. 117R of the Bombay Land Revenue Code, 1879 (hereinafter referred to as 
the Code), they were liable to pay only the said asseasment till there was 
re-settlement and that, therefore, the respondents have no right to make a 
demand for an amount higher than that declared to be due from them in 
1925-26. The learned Solicitor General counters this argument by contending 
that under the Taluqdars’ Act, there was an essential distinction between 
revenue settlement and the ascertainment and declaration of the jama; that 
after the Abolition Act, the amount of jama was payable only till the expiry 
of the thirty-year period and that thereafter the appellants who had become 
mere occupants would be liable to pay the entire land revenue assessment 
already fixed in respect of those lands. The question is which of the two 
contentions should prevail having regard to the relevant provisions of the 
Taluqdara’ Act, the Abolition Act and the Code. 

It will be convenient to read the relevant provisions from the two Acts. 
Gujarat Taluqdars’ Act, 1888: 

“2, (1) In this Act, unless there be something repugnant in the subject or context,— 
(a)... 


(b)... 
(c) Jama’ means land-revenue payable by a taluqdar to the Provincial Government;... 


4, Tt shall be lawful for the Provincial Government, whenever it may seem expe- 
dient, to direct a revenue survey or a revised revenue survey of any taluqdari estate, 
under the provisions of the Bombay Land Revenue Code, 1878, applicable to such surveys. 

5. The settlement register prepared by the Survey officer under section 108 of the 
said Code on the occasion of making any such survey shall, unless the Provincial Govern- 
ment otherwise direct, contain, in lieu of the particulars specified in the said section, the 
following particulars (namely):— ` . 

` (a) the area and the assessment of each survey-number;... 

2. (1) If a taluqdar’s estate, or any portion thereof, is not wholly or partially 
exempt from Jand-revenue and its liability to payment of land-revenue is rot subject 
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to special conditions or restrictions, the jama payable to Government in respect of such 
estate or person thereof shall, if a survey-settlement has been extended thereto, be the 
aggregate of the survey-assesaments af the lands composing such estate or such portion 
thereof, minus such deduction, if any, as Govérnment shall in each case direct. 

(2) The Governor in Council may declare the amount of jama so ascertained fixed 
for any term not exceeding thirty years.” 

Bombay Talngdari Tenure Abolition Act LXII of 1949: 

a Wilk aot Roca: ke dale on Fakk Gia Aut aaro KE tices 
and P} Pe MUddarl tenure shall wherever it prevails be deemed to have been abolished; 

(H) save as expressly provided by or under the provisions of this Act, all the inci- 
dents of the said tenure attaching to any land comprised in a tatugdari estate shall be 
deemed to have been extinguished. 

4 All revenue surveys or revised revenue surveys of taluqdari estates directed. by 
the State Government under section 4 of the Talugdars’ Act and all settlements made 
shall be deemed to have been made under Chapters VOI and VII-A of the Code and 
the settlement registers and other records prepared of such surveys shall be deemed to 
have been prepared under the corresponding provisions of the Code. 

5. (1) Subject to the provisions of sub-section (2),—- 

(a) all talugdari lands are and shall be Hable to the payment of land revenue in 
accordance with the provisions of the Code and the riles made thereunder, and 

(b) a talugdar holding any. talugdari land or a cadet of a taluqdar’s family holding 
any talugdari land hereditarily for the purpose of maintenance, immediately before the 
coming into force of this Act, shall be deemed to be an occupant within the meaning 
of the Code or any other law for the time being in force. 

(2) Nothing in sub-section (1) shall be deemed to affect—... 

(b) the right of any person to pay jama only under any agreement or setiloment 
recognised under section 23 or under a declaration under section 22 of the Teluqdars’ 
Act so long as such agreement, settlement or declaration remains in force under the 
Provisions of this Act. - 

17. The enactments specified in Schedule II are hereby repealed: ; 

Provided that the repeal of the said enactment shall not in any way be deemed to 

(a)... i ; i 
.  (b)... i - me 

. (c) any declaration made or any agreement or settlement recognised, any partition 


any of the enactments hereby repealed, ` a 

and any proceedings connected with mich partition or management instituted before 
the aforesaid date shall be continued and disposed of, as if this Act had not been passed.” 
The position emerging from the aforesaid provisions may be summarized thus: 
- The Talugqdars’ Act was enacted to make spécial provision for the revenue 
administration of the estates held by certain superior land-holders in the districts 
of Ahmedabad, Kaira, Broach and the Panch Mahals. Section 4 enabled the 
Governor in Council to direct a revenue survey or revised revenue survey of any 
taluqdari estate under the provisions of the Bombay Land Revenue Code. In 
regard to such an estate, survey would be made under s. 108 of the Code and the 
Settlement Officer would prepare a register to be called the ‘‘Settlement Regis- 
ter’’, which would contain the particulars’ mentioned in sg. 5 of the Taluqdars’ 
Act in leu of the particulars specified in s. 108 of the Code. Under s. 22 of the 
Taluqdars’ Act, the jama payable by a taluqdar would be the aggregate of the 
survey agseasments of the lands composing such an estate or such portion thereof 
minus such deduction, if any, that the Government in ‘each case should direct. 
Under sub-s. (2), the Governor in Council was empowered to declare the jama 
so’ ascertained fixed for any term not exceeding thirty. years. In 1949, the 
taluqdari tenure was abolished by the Bombay Taluqdari Tenure Abolition 
Act. By’s: 5 of the: Abolition Act, the taluqdars became occupants within’ the 
meaning of the Code, i.e., they were deemed to be holders in actual possession of 
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unalienated lands other than the tenants; with the result that all the taluqdari 
lands became liable to the payment of land revenue in accordance with the pro- 
visions of the Code and the rules made thereunder. Sub-section (2) of s. 5 saved 
the right of any person to pay jama only under an agreement or settlement 
recognized under s. 23 or a declaration made under s. 22 of the Taluqdara’ Act 
so long as such agreement, settlement or declaration remained in force. Shortly 
stated, the combined effect of the provisions was. that the taluqdari tenure was 
abolished and that the taluqdar became the otcupant with liability to pay land 
revenue in accordance with the provisions of the Code. ` 

If there was no other relevant provision indicating a contrary intention, it 
is manifest from the aforesaid summary that the appellants would be liable to 
pay land revenue in accordance with the provisions of the Code after the period 
fixed in the declaration expired; i.e., from the year 1955-1956. 

The learned counsel for the appellants contends that by reason of s. LI7R 
of the Code, the declaration made by the Governor in Council fixing the amount 
of jama for a period of thirty years would continue to be in force even after the 
expiry of the said period till a revision settlement was made.and, therefore, the 
saving clause would preclude the Government from demanding higher amount of 
revenue than the jama ascertained and fixed in the declaration till the date of 
the revised settlement. Section, LITR of the Code reads: , - 

“All settlements of land revenue heretofore made and introduced and in force at 
the date of the commencement of the Bombay Land Revenue Code (Amendment) Act, 
1939, shall be. deemed to have been made and introduced in accordance with the pro- 
visions of this Chapter and shall, notwithstanding anything contained in section 117K, 
be deemed to continue to. remain in force until the introduction of a revision nettle- 
ment.” j A £18 . ‘ 

If the declaration of the Governor in Council is a settlement of land revenue 
within the meaning of this section, it would continue to be -in force till the intro- 
duction of the revision settlement. It is, therefore, necessary to ascertain the 
meaning of the words ‘‘settlement of land revenue” in the section. Settlement 
is defined by s. 1170 (1) to mean the result of the operations conducted in a zone 
in order to determine the land revenue assessment. What is the scope of the 
operations conducted to arrive at the said result? The provisions of Ch. VII-A. 
lay down the successive steps to be followed by the authorities concerned to fix 
the land revénue. Under s. 117D, the Government may at any time direct a 
settlement of the land revenue of any land of which revenue survey has been 
made under s. 95 or not. It may also direct at any time a revised settlement of 
the land revenue of such lands. A settlement once made remains in force for a 
period of thirty years unless the State Government directs that it should remain 
in force for any period: less than thirty years.. In a case where a revised settle- 
ment of land revenue has not been made for one reason or other, the Govern- 
ment may extend the term of the settlement for such period as it may think fit. 
The land revenue assessment shall ‘be determined by dividing the lands to be 
settled into different groups and fixing a standard rate for each group. Groups 
are ordinarily formed on a consideration of various factors such as physical 
configuration, climate, rain-fall, price and yield of principal crop and. other 
relevant considerations. Land revenue of individual: survey numbers and sub- 
divisions shall be based on their classification and value in the manner pres- 
cribed. The Settlement Officer, who is entrusted with the duty of making the 
settlement, shall follow the preseribed procedure and fix a standard rate for each 
class of land in each group on a consideration of the relevant factors. A 
hierarchy of Tribunals are created for the persons aggrieved to take the matter 
in appeal. Finally the State Government passes orders approving the standard 
rates or varying them. After the State Government has passed orders and the 
notice of the same has been’ given in the prescribed manner, settlement will be 
deemed to have been introduced and land revenue according to such settlement 
wilk be levied from such date as the State Government may direct. It will be 
seen from the aforesaid summary of the scheme of land revenue settlement that 
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land revenue is fixed for each land, having regard to the group within which it 
falls." All such settlements of land-revenue made before the Bombay Land 
Revenue (Amendment) Code, 1939, will be deamed to remain in force until the 
introdaction of a revised settlement. . 

Part IU of the Taluqdars’ Act provided for survey and settlement. Under 
s. 4 of the Taluqdars’ Act, the Governor in Council might direct a revenue survey 
of the taluqdari estate under the provisions of the Code. The settlement register 
prepared under that Code was directed to contain particulars mentioned in s. 5 
such as area and assessment of such survey-number etc. Presumably, under that 
Act a settlement was made in regard to the taluqdari estatea and settlement 
registers were prepared fixing the assessment of each survey-number. That 
settlement would certainly be a settlement of land revenue within the meaning 
of s. oo of the Code and that would continue to be in force till a resettlement 
was 8. 

Part IV of the Taluqdars’ Act dealt with Revenue Administration. Sec- 
tion 22 laid down that in a case where survey-settlement had been extended to 
a taluqdari estate, the jama payable by the taluqdar to Government in respect 
of such an estate shall be the aggregate of the survey-assesaments of the lands 
composing such estate or such portion ‘thereof minus -such deduction, if any, as 
Government shall direct in each case. Under sub-s. (2) of s. 22, the Governor in 
Council could declare the amount of jama so ascertained fixed for any term not. 
exceeding thirty years. Under s. 23; nothing in the Act was deemed to affect 
the validity of any agreement thereto-before entered into by or with a taluqdar 
and still m force as to the amount of his jama, nor of any settlement of the 
amount of jama made by or under the orders Of Government for a term of years 
and still in force. Sections 22 and 28 provided for the arrangements entered into 
or to be entered into with the Governor in Council in respect of the jama payable 
by the taluqdars. Section 23 saved the previous agreements or settlements in 
respect of the jama. Section 22 authorized the Government to fix the jama, . 
having regard to the aggregate of the survey assessments of the lands and to 
declare the same fixed for a period of years not exceeding thirty. The declara- 
tion under s. 22 or the agreement or settlement of jama mentioned in s. 28(1) 
might be described broadly as a settlement entered into between the Government 
and a talugdar but it was not a settlement of land-revenue within the meaning of 
8. 117R of the Code, for settlement of revenue was the result of operations carried 
on in respect of different classes of lands in the manner prescribed by Ch. VII-A 
of the Code or the settlement in respect of such lands in accordance with the 
pre-existing laws. It was beyond the scope of Ch. VIII-A to ascertain the jama, 
though the rates fixed under such a settlement were taken as the basis by the 
Government in ascertaining the jama payable by the taluqdar. The jama 
payable by the taluqdar was distinct from the revenue assessment of the land 
comprised in the taluqdari estate and they could not be equated. 

Section 17 of the Abolition Act repealed the Taluqdars’ Act and expressly 
provided that the repeal of the said enactment shall not affect any declaration 
made or any agreement or settlement recognized in respect of the taluqdari 
estates. Section 6(2).(b) of the Abolition Act expressly saved the agreement or 
settlement recognized under s. 23 or a declaration made under s. 22 from the 
operation of the Act till such agreement, settlement or declaration remained in 
force. It is, therefore, manifest that the declaration made under the Taluqdars’ 
Act enured to the advantage of the taluqdars, notwithstanding the repeal of the 
Taluqdars’ Act, till such time it was in force. When the Abolition Act came 
into force, the time mentioned in the declaration in the cases before us, i.e., 
thirty years, had not run out and, therefore, the declaration made by the Govern- 
ment under the Taluqdars’ Act continued to be in force till 1955-56. After the 
expiry of the time, the appellants would be liable to pay the entire land revenue 
according to the settlement register. i : ; 

The entire scheme of the Abolition Act was that after the passing of that 
Act, the taluqdars became occupants with the result that they would be liable to 
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pay land revenue in accordance with the provisions of the Land Revenue Code. 
If sub-s. (2) was not inserted in s. 6, they would be liable to pay land-revenue 
under the Code, notwithstanding the declaration made or the agreement entered 
into by the Government with them in regard to the jama payable by them. 
Sub-section (2) was only enacted to preserve to them the concession till the 
period fixed had expired. We, therefore, hold that the declaration made by the 
Governor in Council in 1925-26 expired in 1955-56 and the appellants became 
liable to pay the entire land-revenue according to the settlement registers from 
the year 1955-56. 


In the result, all the appeals and the writ petitions are dismissed with costs, 
the State of Bombay and the Collector of Ahmedabad, who are the respondents 
herein, getting one set of hearing costs in all. 


Appeals and petitions dismissed. 


Present: The Hon'ble Mr. S. R. Das, Chief Justice, Mr. Justice S. K. Das, 
Mr. Justice P. B. Gajendragadkar, Mr. Justice K: N. Wanchoo and 
Mr. Justice M. Hidayatullah. 


THA WESTERN INDIA THEATRES LTD. v. THE CANTONMENT 
BOARD, POONA, CANTONMENT.* = 

Government of India Act, 1935 [2 & 26 Geo. V, Ch. 43], Sec. 100, Sch. VI, List I, 
entries 50, 46—Bombay Munictpal Boroughs Act (Bom. XVIII of 1925), Sec. 73— 
Whether entry 50 contemplates law restricted to imposing tares on persons who 
receive or enjoy the lururies or the entertainments or the amusementes—Section 73 
of Bom. Act XVII of 1925 whether law with respect to matters enumerated in 
entry 46. 

The words “taxes on luxuries or entertainments or amusements” in entry 50, 
List II, Seventh Schedule to the Government of India Act, 1985, have not a restrict- 
ed meaning so as to confine the operation of the law to be made thereunder only 
to taxes on persons receiving the luxuries, entertainments or amusements. The 
entry contemplates luxuries, entertainments and amusements as objects on which 
the tax is to be imposed. Therefore, a law which imposes tax on the act of enter- 
taining is within the entry whether it falls on the giver or the receiver of that enter- 
tainment. 

Navinchandra Mafatlal v. The Commissioner of Income Tax, Bombay Ctty,’ 
referred to. 

Section 73 of the Bombay Municipal Boroughs Act, 1925, is a law with respect to 
matters enumerated in entry.50 and not entry 46, List I, Seventh Schedule to the 
Government of India Act, 1985, and the Bombay Legislature had ample power to 
enact this law. 


Te» facts appear at 56 Bombay Law Reporter 46. 


H. D. Banaji, with R. A. Gagrat and G. Gopalkrishnan, for the appellant. 
H. N. Sanyal, Additional Solicitor-General of India, with H. J. Umrigar 
and R. H.: Dhebar, for the respondent. 


Das C.J. This is an appeal from the judgment and decree of the High 
Court of Bombay dated February 10, 1953, setting aside the judgment and 
decree of the Court of Civil Judge, Senior Division, Poona, dated July 31, 1961, 
in Special Suit No. 89 of 1950 and dismissing the appellant’s suit against the 
respondent with costs throughout. This appeal has been filed under a certi- 
fieate of fitness granted by the High Court of Bombay. 

The facts leading up to this appeal may shortly be stated. The appellant 
is a public limited company registered under the Indian Companies Act, 1913. 


Decided, January’ 16, 1969. Civil Appeal 1 [1955] I 8.0. R. 829, 8.0. 57 Bom. L.R. 
No. 145 of 1955. 628. 
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It is a leasee of two cinema Houses known respectively as “West End” and 
“‘Capitol”’ situated within the limits of Poona cantonment area. It exhibits in 
the said two Houses cinematograph films, both foreign and Indian. 

On March 20, 1947, a notice was issued by-the respondent whereby, in 
exercise of the powers conferred on it by s. 60 of the Cantonments Act, 1924 (II 
of 1924), the respondent proposed to make, with the previous sanction of the 
Central Government, certain amendments in the notification of the Government 
of Bombay in the General Department No. 4160 dated June 17, 1918, and 
intimated that the draft amendments would be considered by the respondent on 
or after April 21, 1947, and invited objection in writing within 30 days from the 
publication of that notice. One of the items of amendments was as follows :— 

“(8) ‘V-Tax on Entertainments’ 


1. Cinemas, Talkies or. dramas Rs. 5-0-0 per show. 

Rs. 10-0-0 per show. 
2. Circus Rs. 2-0-0 per show. 
8. Horse Races Rs. 100-0-0 per day of race meetings. 
4. Amusement park Rs. 20-0-0 per day. 
provided as follows:— 


1. The said tax shall be levied at the rate of Rs. 10-0-0 per show in the case of the 
West End and Capttol Talkies and at the rate of Rs. 5-0-0 per show in other cases.” 
It appears that the Cinematograph Exhibitors Association of India submitted 
certain objections to the proposals. The Cantonment Executive Officer, Poona, 
by his letter dated July 8, 1947, informed the Secretary of the Cinematograph 
Exhibitors Association of India that the latter’s letter had been submitted to the 
Government of India in original along with the respondent's proposals and that 
the imposition of the entertainments tax on cinemas had been approved by the 
Government of India, Defence Department notification No. 1463 dated May 7, 
1947. On June 17, 1948, a notification was issued by the Government of Bombay 
to the effect that in supersession of the notifications of Government noted on 
the margin and of all other notifications on the same subject, the Governor-in- 
Council; with the previous sanction of the Governor General-in-Council, was 
pleased to impose certain taxes in the Cantonment of Poona with effect from 
July 15, 1948. One of the taxes thus imposed was as follows :— 

“V-Tax on entertainments. 


1. Cinemas, Talkies or dramas Ra. 10-0-0 per show. 
in the case of the West End and Capttol 
In other- cases Rs. 5-0-0 per show. 
2. Circus . Rs. 2-0-0 per show. 
3. Horse Races Rs. 100-0-0 per day of race meetings. 


d. Amusement park. : Ra 20-0-0 per day.” 

The appellant paid the tax under protest and on or about April 19, 1950, 
filed a suit (being suit No. 89 of 1950) against the respondent in the Court of the 
Civil Judge, Senior Division, Poona, for a declaration that the levy, collection or 
recovery of the said tax by the respondent was illegal and invalid, for a perma- 
nent injunction restraining the respondent from levying, collecting or cea 
the said tax, for refund of the sum of Ra. 45,802-0-0 being the total amount o 
tax collected from the appellant, for costa and interest on judgment. By its 
judgment dated July 31, 1951, the trial Court decreed the suit in full. The 
respondent preferred an appeal before the High Court against the said judgment 
arid decree of the trial Court, and the High Oourt by its judgment and decree 
dated February 10, 1958, allowed the appeal and dismissed the appellant’s suit 
with costs throughout. The High Court, however, granted to the appellant 
a certificate of fitness for appeal to this Court and hence this final appeal ques- 
tioning the validity of the said tax. 

At all times material to. this appeal the respondent was. governed by the 
Cantonments Act, 1924:(Act II of 1924). Section 60 of that Act runs as 
follows ==" ain i ow ` 

“60. (1) The Board may, with the previous sanction of the local Governmenj, Im- 
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pose in any Cantonment any tax which, under any enactment for the time being in 
Eat DE OORE cen me aselpality athe: quedvines: keraio Hier Cantonment is 
situa 

f (2) Any tax imposed under this section shall take effect from the date of its noti- 
fication In the official gaztette.” 

The enactment under which, shortly after the date of passing of the Cantonments 
Act, 1924, tax could be imposed by the municipal boroughs in the province of 
Bombay was the Bombay Municipal Boroughs Act, 1925 (Bom. XVIII of 1924). 
Therefore, the powers of the respondent to levy and collect taxes under the 
provisions of the Cantonments Act were co-extensive with the powers of the 
Borough Municipalities under the Bombay Municipal Boroughs Act, 1925. Sec- 
tion 78 of the last mentioned Act specified the taxes which might be imposed 
by a municipality. The relevant portions thereof, prior to its present adapta- 
tion, were as follows :— 

“(1) Subject to any general or special orders which the Provincial Government may 
make in this behalf and to the provisions of sections 75 and 76, a municipality may 
impose for the purposes of this Act any of the following taxes, namely:—... 

(xiv) any other tax (not being a toll on motor vehicles and trailers, save as provided 
by section 14 of the Bombay Motor Vehicles Tax Act, 1985) which under the Govern- 
ment of India Act, 1935, the Provincial Legislature has power to tmpose in the Province.” 


The question is whether the provincial Legislature of Bombay, had power to 
impose the tax which is under consideration in this appeal. 


Under s. 100 of the Government of India Act, 1935, read with a 50 in 
Sch. VTI thereto the provincial Legislature had power to make law with respect to 
“taxes on luxuries, including taxes on entertainments, amusements, betting and 
gambling’’. Learned counsel for the appellant contends that the impugned tax 
is not covered by this entry at all. This entry, according to him, contemplates a 
law imposing taxes on persons who receive or enjoy the luxuries or the enter- 
tainments or the amusements and, therefore, no law made with respect to matters 
covered by this entry can impose a tax on persons who provide the luxuries, 
entertainments or amusements, for the last mentioned persons themselves receive 
or enjoy no luxury or entertainment or amusement, but simply carry on their 
profession, trade or calling. Learned counsel urges that the impugned law is 
really one with respect to matters specified in entry 46, namely, taxes on pro- 
fessions, trades, callings and employments and, therefore, cannot exceed Rs. 100 
per annum under s. 142A of the Government of India Act, 1935, and Ra. 250 per 
annum under art. 276(2) of the Constitution. We are unable te accept this 
argument as sound. 


As pointed out by this Court in Navinchandra Mafatlal v. The Commissioner 
of Income Tax, Bombay City,’ following certain earlier decisions referred to 
therein, the entries in the legislative list should not be read in a narrow or 
restricted sense and that each general word should be held to extend to all 
ancillary or subsidiary matters which can fairly and reasonably be said to be 
comprehended in it. It has been accepted as well-settled that in construing such 
an entry conferring legislative powers the widest possible construction according 
to their ordinary meaning must be put upon the words used therein. In view of 
this well established rule of interpretation, there can be no reason to construe 
the words ‘‘taxes on luxuries or entertainments or amusements’’ in entry 50 as 
having a restricted meaning so as to confine the operation of the law to be made 
thereunder only to taxes on persons receiving the luxuries, entertainments or 
amusements. The entry contemplates luxuries, entertainments and amusements 
as objects on which the tax is to be imposed. If the words are to be so regarded, 
as we think they must, there can be no reason to differentiate between the giver 
and the receiver of the luxuries, entertainments or amusements and both may, 
with equal propriety, be made amenable to the tax. It is true that economists 
regard an entertainment tax as a tax on expenditure and, indeed, when the tax 
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is imposed on the receiver of the entertainment, it does become a tax on 
expenditure, but there is no warrant for holding that entry 50 contemplates 
only a tax on moneys spent on luxuries, entertainments or amusements. The 
entry, as we have said, contemplates a law with respect to these matters regard- 
ed as objects ànd a law which imposes tax on the act of entertaining is within 
the entry whether it falls on the giver or the receiver of that entertainment. Nor 
18 the impugned tax a tax imposed for the privilege of carrying on any trade or 
calling. It is a tax imposed on every show, that is to say, on every instance of 
the exercise of the particular trade, calling or employment. If there is no-show, , 
there is no tax. A lawyer has to pay a tax or fee to take out a license ‘irrespective 
of whether or not he actually practises. That tax is a tax for the privilege of 
having the right to exercise the profession if and when'the person taking out the 
license chooses to do so. The impugned tax is a tax on the act of entertainment 
resulting. in a show.. In our opinion, therefore, s. 73 is a law with respect to 
matters enumerated in entry 50 and not entry 46 and the Bombay Legislature 
had ample power to enact this law. . . m 43 i 

The only other point urgéd before us is that the notification is violative of 
the equal protection clause df our Constitution in that it has picked out the 
appellant’s cinema houses for discriminatory treatment by imposing on it a tax 
at the rate of Rs. 10 per show, while a tax of only Ra. 5 per show is imposed on - 
other cinema houses. The meaning, scope and effect of the provisions of art. 14 
of our Constitution have been fully dealt with, analysed and laid down by this 
Court in Budhan Choudhry v. The State of Bihar? and Ram Krishna Dalmia 
v. Tendolkar J.S It appears, however, from the record that no issue was raised 
and no evidence was adduced by the appellant before the trial Court showing 
that there were other cinema Houses similarly situate: as that of the appellant’s 
cinema Houses. It may not be unreasonable or improper if a higher tax is im- 
posed on the shows given by a cinema house which contains large seating accom- 
modation and is situate in fashionable or busy localities where the number of 
visitors if more numerous and in more affluent circumstances than the tax that 
may be imposed on shows given in a smaller cinema. house containing leas accom- 
modation and situate in some localities where the visitors are less numerous or 
financially in less afftuent circumstances, for the two cannot, in those circum- 
stances, be said to be similarly situate. There was, however, no material on 
which the trial Court could, or we may now come, to'a decision as to whether 
there had been any real discrimination in the facts and circumstances of this 
case. It may be that the appellant may in some future proceeding adduce 
evidence to establish that there are other cinema houses similarly situate and that 
the imposition of a higher tax on the appellant is discriminatory as to which we 
say nothing; but all we need say is that in this suit the appellant has not dis- 

the onus that was on him and, on the material on record, it ia impossible 

for us to hold in this case that there has been any discrimination in fact. 


For reasons stated above this appeal must be dismissed with costs. 
Appeal dismissed. 
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Present: The Hon'ble Mr. S. R. Das, Chief Justice, Mr. Justice S. K. Das, 
Mr. Justice P. B. Gajendragadkar, Mr. Justice K. N. Wanchoo and 
Mr. Justice M. Hidayatullah. 


THE WESTERN INDIA THEATRES LTD. v. MUNICIPAL CORPORATION 
OF THE CITY OF POONA.* 

Bombay District Municipal Act (Bom. HI of 1901), Sec. 59(1)(xi)—Bombay Municipal 
Boroughs Act (Bom. XVII of 1925), Sec. 60(1)—Whether s. 59(1) (x1) unconstitus 
tonal as delegating to municipality legislative functions in excess of permissible 
Umits—Expression “modify” in s. 60(1) of Bom. Act XVIII of 1985 whether means 
“to enhance”. 


Section 58(1)(zt) of the Bombay District Municipal Act, 1901, is not unconsti- 
tutional. 


Section 59(1)(xi) of the Act lays down a principle and fixes a standard which 
the municipelities have to follow in imposing a tax and the Legislature cannot, in 
the circumstances, be said to have abdicated itself and, therefore, the delegation of 
power to impose any tax cannot be struck down as being in excess of the per- 
missible limits of delegation of legislative functions. 

The word “modify” in s. 60(1) of the Bombay Municipal Boroughs Act, 1925, means 
not only “to reduce” but means also “to enhance.” 

Stevens v. General Steam Navigation Company, referred to. 


Tae facts appear at 56 Bombay Law Reporter 47. 


H. D. Banaji, with R. A. Gagrat and G. Gopalkrishnan, for the appellant. 
M. C. Setalvad, Attorney-General for India, with 8. N. Andley and J. B. 
Dadachanji, for the respondent. 


Das C.J. The appellant is a public limited company registered under the 
Indian Companies Act, 1918. It is a lessee of four cinema houses situate 
within the municipal limits of Poona City known respectively as ‘‘Minerva’’, 
‘The Globe’’, ‘‘Sri Krishna” and ‘‘The Nishat”. It exhibits cinematograph 
films, both foreign and Indian, in the said four houses. The reapondent, a body 
corporate, was governed by the Bombay District Municipal Act, 1901 (Bom. ILI 
of 1901) up to June 8, 1926, and from then by the Bombay Municipal Boroughs 
Act, 1925 (Bom. XVIII of 1925) up to December 29, 1949, and, thereafter, by 
the Bombay Provincial Municipal Corporation Act, 1949 (Bom. LIX of 1949). 
With effect from October 1, 1920, the respondent, with the sanction of the Govern- 
ment of Bombay levied on the owners and lessees of cinema houses within the 
limits of the erstwhile province of Bombay a tax of Rs. 2 per day as license fee. 
Rules for the levy and collection of the said tax were framed by the respondent. 
Those rules were amended on or about June 3, 1941, enhancing the tax from 
Rs. 2 per day to Re. 1 per show. The rules were again revised on or about 
June 9, 1948, under which the tax was enhanced from Re. 1 per show to Ra. 5 per 
show. At all material times the tax was being collected at the last mentioned 
rate. 

Section 59 of the Bombay District Municipal Act, 1901, provided that subject 
to any general or special orders which the State Government might make in 
that behalf any municipality (a) after observing the preliminary procedure 
required by s. 60, and (b) with the sanction of the authority therein mentioned, 
might impose for the purposes of that Act any of the taxes mentioned in that 
section. After enumerating ten specific heads of taxes, which a municipality 
could levy, a residuary category was set forth in cl. (24) in the words fol- 
lowing :— 

“any other tax to the nature and object of which the approval of the Governor In 
Council shall have been obtained prior to the selection contemplated in sub-clause (i) 
of clause (a) of section 60.” 


‘Decided, January 16, 1959. Oivi Appeal 1 [1903] 1 K.B. 890. 
No. 146 of 1955. x 
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Ever since the appellant became a lessee of the said cinema houses, the appellant 
has been making payments of the said tax under protest. 

After giving the necessary statutory notice to the respondent, the appel- 
lant, on or about March 31, 1950, filed a suit in the Court of the Civil Judge, 
Senior Diviaion, Poona, being Suit No. 76 of 1950, against the respondent for a 
declaration that the levy and imposition of the said tax with effect from October 
1, 1920, were invalid and illegal; that the enhancement in the rates of the tax 
with effect first from June 3, 1941, and then June 9, 1948, was invalid and illegal 
and that the resolutions passed and rules framed in connection with the levy, 
imposition, enhancement and collection of the said impugned tax were invalid, 
illegal and «lira vires, for a permanent injunction restraining the defendants 
from levying or recovering and/or increasing and enhancing the said tax and for 
refund to the appellant of the amounis of the tax collected from it and for costs 
of the suit and interest. By its judgment dated November 30, 1951, the trial 
Court held that the said tax was validly levied and imposed, but that the increase 
and enhancement thereof in 1941 and 1948 were illegal and «lira vires and that 
the suit was not barred under the Acts governing the respondent. The trial 
Court decreed the suit in part by issuing an injunction restraining the respondent 
from levying, recovering or collecting the tax at the enhanced rate and passing a 
decree against the respondent for refund of a sum of Ra. 27,072 with interest and 
costs. The respondent preferred an appeal and the appellant filed cross 
objections. But the High Court by its judgment and decree dated February 10, 
1948, reversed the judgment of the trial Court and dismissed the suit of the 
appellant with costs throughout. The appellant’s croes objections were also 
dismissed. On December 10, 1953, the High Court granted leave to the appel- 
lant to appeal to this Court from the said judgment. Hence this final appeal 
questioning the validity of the impugned tax. 

The first point urged in this appeal is that the law imposing this tax -is 
not covered by entry 50 in List II of the Seventh Schedule to the Government of 
India Act, 1935, but is really a tax on the appellant’s trade or calling referred to 
in entry 46 and that, therefore, the amount of tax cannot under s. 142-A of the 
Government of India Act, 1985, exceed Re. 100 per annum. This point need not 
detain us long, for it is covered by us in the appellant’s other appeal No. 145 of 
1955. (Western India Theatres v. C.B., Poona)t 

The second point urged before us in support of this appeal is that s. 59(2) 
(xi) is unconstitutional in that the Legislature had completely abdicated its 
functions and had delegated easential legislative power to the municipality to 
determine the nature of the tax to be imposed on the rate payers. Learned 
counsel for the appellant urges that the power thus delegated to the municipality 
is unguided, uncanalised and vagrant, for there is nothing in the Act to prevent 
the municipality from imposing any tax it likes, even, say, income-tax. Such 
omnibus delegation, he contends, cannot on the authorities be supported as con- 
stitutional We find ourselves in agreement with the High Court in rejecting 
this contention. ` 

In the first place, the power of the municipality cannot exceed the power 
of the provincial Legislature itself and the municipality cannot impose any tax, 
e.g., iIncome-tax which the provincial Legislature could not itself impose. In the 
next place, s. 59 authorises the municipality to impose the taxes therein men- 
tioned ‘‘for the.purposes of- this Act”. The obligations and functions cast upon 
the municipalities are set forth in ch. VII of the Act. Taxes, therefore, can be 
levied by the municipality only for.implementing those purposes and for no 
other purpose. In other words it will be open to the municipality to levy a tax 
for giving any of the amenities therein mentioned. The matter may be illustrat- 
ed by reference to s. 54 which enumerates the duties of municipalities. The firat 
duty mentioned im that’ section is that the municipality should make provision 
for lighting public streets and nobody can object if it imposes a lighting ta 
which indeed, is item (iz) in s. 59(1). Take another example: It is the duty o 
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the municipality to arrange for supply of drinking water and it may legitimately 
charge a water rate which, again, is item (vii) in s. 59(1). We do not for a 
moment suggest that the municipalities may only impose a tax directly in conhec- 
tion with the heads of duties cast upon it. What we say is that the tax to be 
imposed must have some reasonable relation to the duties cast on it by the Act. 
In the third place, although the rule of construction based on the principle of 
ejusdem generis cannot be invoked in this case, for items (+) to (x) do not, strict- 
ly speaking, belong to the same genus, but they do indicate, to our mind, the 
kind and nature of tax which the municipalities are authorised to impose. 
Finally, the provincial Legislature had certainly not abdicated in: favour of the 
municipality, for the taxing power of the municipality was quite definitely 
made subject to the approval of the Governor-in-Council. Under the Indian 
Council Act, 1861 (24 & 25 Vic. c. 67) the Governor-in-Council might mean 
the Governor in Executive Council or the Governor in Legislative Council. 
If the reference in s. 59(1) (at) is to the Governor’s Legislative Council, then 
there was no improper delegation at all, for it was subject to the legislative 
control of the Governor in Legislative Council. The Governor’s Legislative 
Council was composed of all the members of the Governor’s Executive Council 
besides a few other persons. Therefore, if the: reference was to the Governor in 
his Executive Council even then, from a practical. point of view, the ultimate 
control was left with the Governor’s Legislative Council. We need not labour 
this point any further, for on the first three grounds the delegation of legislative 
authority, if any, is not excessive so as to make the exercise of it unconstitu- 
tional. In our opinion the impugned section did lay down a principle and fix a 
standard which the municipalities had to follow in imposing a tax and the 
Legislature cannot, in the circumstances, be said to have had abdicated itself 
and, therefore, the delegation of power to impose any other tax cannot be struck 
down as being in exces of the permissible limits of delegation of legislative 
functions. 

The last point urged by learned counsel for the appellant is that, under 
ol. (zi) of s. 59(1), the enhancements of the rates of the tax in 1941 and again in 
1948 were illegal in that the municipality had no power to do so under the 
Bombay Municipal Boroughs Act, 1925. According to learned counsel for the 
appellant the judgment under appeal upholding the validity of such enhance- 
ments cannot be supported under s. 60 of that Act. That section runs as 
follows :— 


“Power to suspend, reduce or abolish any existing tax 

60. (1) Subject to the requirements of clause (a) of the proviso to section 58 a 
municipality may, except as otherwise provided in clause (b) of the proviso to sec- 
tion 108 at any time for any sufficient reason, suspend, modify or abolish any existing 
tax by suspending, altering or rescinding any rule prescribing such tax. 

(2) The provisions of Chapter VII relating to the imposition of taxes shall apply so 
far as may be to the suspension, modification or abolition of any tax and to the sus- 
pension, alteration or rescission of any rule prescribing a tax.” 


Reference is made to the marginal note where the words used are ‘‘power to 
suspend, reduce or abolish any existing tax’’. It is suggested that the word 
‘modify’? in the body of the section in between the words suspend and 
‘abolish’ should be construed in the sense of reduction. The marginal note, 
according to him, shows that the several words were used in the section to 
indicate a progressive diminution in the quantum of tax until it was completely 
gone. Reference is made to the root meaning of the word ‘‘modify’’ which is 
to reduce or make leas but does not cover the idea of enhancement. In the first 
place, the marginal note cannot affect the construction of the language used in 
the body of the section if it is otherwise clear and unambiguous (see Commis- 
sioner of Income Taz, Bombay v. Ahmedbhos Umarbhas & Co..1) In the next 
place, it should be borne in mind that s. 67 of the-Bombay District Municipal 
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Act (Bom. II of 1901) which was' formerly applicable to municipalities used 
the word ‘‘reduce’’ in between the words ‘‘suspend’’ and ‘‘abolish’’ and that 
that section had bean reproduced in s. 60 of the Bombay Municipal Boroughs 
Act, 1925, but that in the process of such reproduction the word ‘‘reduce’’ was 
dropped and the word ‘‘modify’’ was introduced. In'the marginal note, how- 
ever, the word ‘‘reduce’’ was not substituted by the word ‘‘modify’’, apparent- 
ly through inadvertence. If the word ‘‘modify”’ is to be read as ‘‘reduce’’, 
then there could be no point in the provincial Legislature substituting the word 
“reduce” by the. word ‘‘modify’’. This change must have been made with 
some purpose and the purpose could only have been to use an expression of 
wider connotation so as to inelude not only reduction but also other kinds of 
alteration. Section 76 of this very Act also refers to ‘‘modification not involv- 
ing an increase in the amount to be imposed’? which makes the sensé in’ which 
the word “modify” has been.used in this Act perfectly clear, namely, that there 
may be a modification involving an increase. Reference may also be made to the 
decision of the Court of Appeal in England in the case of Stevens v. General 
Steam Navigation Company.* ‘‘Modification’’, according’ to Collins M. R. in his 

jadgment at p. 893, implied an alteration and the word was equally applicable 
whether the effect of the alteration was to narrow or to enlarge the provision. In 
our opinion the dropping of the word ‘‘reduce’’ and the introduction of the word 
‘““modity’’ in the body of &. 60 of the Act under consideration clearly indicate 
an intention dn the part of Legislature to widen the scope of this section and 
the High Court was right in so construing-the same. 

No other point was urged in this appeal and ‘for, réasons stated above this 
ee ee ne 
: i ; Appeal dismissed. 


"lo | "FULL BENCH. . ae ae 
"Bele he owt Mr, Chan GR Jee, Mr: Jeter Matar on 
Mr. Justice Patel. . 


NIVRUTTI LAXMAN KONDOBAHIRI w. SHIVDAYAL. 
LAXMINARAYAN SARDA.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVI of 1948), Heck: 70(b), 29, 85, 
85A, -4, 74(i)—Application filed by landlord before Mamlatdar for declaration that 
opponent not his tenant under Act—Whether Momlatder can entertain and~ decide 
such appHcation—“For the purposes of this Act”, meaning of expression-in s. 70. 

Under the Bombay Tenancy and Agricultural Lands Act, 1948, the Mamlatdar 
can entertain and decide an application filed by a landlord fọr a declaration that his 
opponent, who claims to be his tenant, is not a tenant under the Act. 

' The words “for the purposes of this Act” in a 70 óf the Bombay Tenancy and 
Agricultural Lands Act, 1948, mean for the purposes of deciding any question relat- 
ing to a matter, which is regulated or governed by the provisions of the Act 

Maganbhai Patel v. Bombon Terenie Tuned, es Oba Tare Dadoo 
Ptra}", referred to. 


Ons Shivdayal and another (respondents) on August 25, 1958, made an ap- 
lication to the Mamlatdar of Mangalwedha in Sholapur district for a declaration 
that Nivrutti (petitioner) was not their tenant in regard to four survey num- 
bers of Mangalwedha and for removal of his name as tenant for the year 1952- 
58 from the revenue records. The petitioner resisted the application contending 
that he was a tenant of the respondents since thirty or forty years. The Mam- 
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latdar held that the petitioner was a protected tenant and dismissed the appli- 
cation. On appeal by the respondents the District Deputy Collector of Pan- 
dharpur set aside the order of the Mamlatdar, granted a declaration to the 
respondents that the petitioner was not a tenant of the lands and directed that 
his name appearing as a tenant in the record of rights of the year 1952-53 be 
deleted. The petitioner applied in revision to the Bombay Revenue Tribunal, 
and the Tribunal confirmed the order of the District Deputy Collector. The 
pentioner applied to the High Court under art. 227 of the Constitution of 

dia against the order of the Tribunal. The application came up before 
ETA e and Datar JJ. who referred the following question to a larger 
bench :— 

“Whether under the provisions of the Bombay Tenancy and Agricultural Lands Act, 
1948, the Mamlatdar can entertain and decide an application filed by a landlord for a 
declaration that his oppanent, who claims to be his tenant, is not a tenant, under the 
said Act?” 


In the course of his referring judgment, delivered on December 8, 1958, 
Datar J. observed as follows :— 


Datan J. The second point urged is whether under the provisions of the 
Bombay Tenancy and Agricultural Lands Act a landlord can apply for what 
Mr. Sukthankar calls a negative declaration that his opponent, who claims to be a 
tenant,.is not a tenant. On this point there appears to be some conflict of 
decisions in thia Court. In Special Civil Application No. 278 of 1957 a Bench 
of this Court consisting of Mr. Justice Dixit and Mr. Justice Shelat held that 
an application by à tenant for a negative declaration that opponent No. 2 
was not his sub-tenant was misconceived. We are told that a similar view was 
taken by the same Bench in Special Civil Application No. 1822 of 1957, which 
was decided on August 2, 1957. A different view was, however, expressed by 
another Bench of this Court consisting of Mr. Justice Chainani (as he then was) 
and Mr. Justice Tarkunde in Special Civil Application Nos. 59 of 1958 and 
639 of 1958. It was held in those applications that the Mamlatdar was com- 
petent to entertain and decide an application for a declaration that a person 
was or was not a tenant. 


The question referred to was considered by a bench composed of Chainani 
©. J. and Mudholkar and Patel JJ. 


K. 8. Sukthankar, for the petitioner in Sp. C. A. No. 2339. 
Y. V. Chandrachud, with V. D. Malpani, for opponents Nos. 1 and 2. 
A. D. Desas, for M. C. Shah, for the petitioner in No. 2689. 
Rajni Patel, with I. C. Bhat, for the petitioner in No. 2342. 


CHamant C. J. The question referred to the Full Bench is whether, under 
the provisions of the Bombay Tenancy and Agricultural Lands Act, 1948, the 
Mamlatdar can entertain and decide an application filed by a landlord for a 


declaration that his opponent, who claims to be his tenant, is not a tenant under 
the said Act. 


There is no specific provision in the es ‘providing for such an application 

being made to the Mamlatdar. Section 70, however, provides: 

Por, Me Ter ores of ie Aei iie Following dhall he) the utes. And! uneton To be 
performed by the Mamlatdar., . 

(b) is asane Shaban panel ta dana dak prc taht as certian 
tenant.” 
It is, therefore, the duty and function of the Mamlatdar to decide whether a 
person is a tenant. The power to decide whether- a person is a tenant, neces- 
sarily includes the power to decide that a person is not a tenant. This power 
is, however, to be exercised by the Mamlatdar, as stated in this section, for the 
purposes of the Act. In view of these words in the section, in Maganbhat 
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Patel v. Bombay Revenue Tribunal’, the learned Judges were inclined to take 
the view that the Mamlatdar ‘‘ will have authority to decide the question whether 
a person is or is not a tenant’’, if that question arises in an application made 
-under the Act, such as an application under s. 29 of the Act. If this had been 
the intention of the Legislature, it would have used some such words as, ‘‘in 
any proceeding under the, Act or in any application made under the Act.’’? The 
words used ‘‘For the purposes of this Act’’ are very much wider. The other 
difficulty in accepting this view is the exclusion of the jurisdiction of the Civil 
Court in matters which, under the Act, are to be decided by the Mamlatdar. 
Section 85 of the Act provides that no Civil Court shall have jurisdiction to 
settle, decide or deal with any question which is by or under this Act required 
to be settled, decided or dealt with by the Mamlatdar. The question whether 
& person is or is not a tenant can, therefore, only be decided by a Mam- 
latdar, and the jurisdiction of the Civil Court to determine such a question is 
ousted by s. 85 of the Act. If, therefore, in a civil suit, the question arises 
whether a person is a tenant or not, the Civil Court will have no jurisdiction to 
decide it. Section 85A of the Act, as amended in 1956, enables the Civil Court 
to refer such a question to the Mamlatdar for determination. This amendment 
came into force with effect from August 1, 1956. Before that date, the Civil 
Court had no authority to refer any question for determination to the Mamlat- 
dar. The only course open to it was to ask one or the other of the contending 
parties to make an application to the Mamlatdar and obtain his decision in the 
matter. It was so held by a Division Bench of this Court in Dhondi Tukaram 
v. Dadoo Piraji?. It was held in that case that in a suit filed against the de- 
fendant for poaseasion of agricultural lands on the footing that he is a tres- 
passer, if he raises a plea that he is a tenant or a protected tenant, the proper 
procedure to adopt would be to direct the party who raises such a plea to obtain 
a decision from the Mamlatdar within a reasonable time. For this purpose, the 
party would have to apply to the Mamlatdar and the application would be for 
a declaration that the applicant is a tenant. That a reference to the Mamlat- 
dar is necessary in such cases was also recognised in Maganbhav’s case. In the 
last but one paragraph of the judgment in that case, it has been observed that 
if an issue arises in a civil suit as to whether a person is or ia not a sub-tenant 
(or a tenant), that issue would be one for the Mamlatdar to decide upon a re- 
ference by e Civil Court. The Mamlatdar can, therefore, decide this ques- 
tion, even if it arises in a proceeding other than a proceeding under the Ten- 
ancy Act. If the Mamlatdar has jurisdiction to decide the question, after it 
arises in a Civil Court, he will also haye jurisdiction to decide it before it arises 
in the Civil Court. A party may frequently find it more convenient to ap- 
proach the Mamlatdar before he files a civil mit. The Act also contains no 
provision under which the exercise of jurisdiction by thé Mamlatdar is made 
dependent upon the issue arising in a civil suit, or in some other proceeding 
under the Act. , , 

It follows that an application for a declaration that a person is a tenant can 
lie before the Mamlatdar. This view finds support in the provisions of ss. 4 
and 74 of the Act. Section 4 provides that a person lawfully cultivating any 
land belonging to another person shall be deemed to be a tenant, except in the 
cases specified in the section. This section does not, however, contain any 
provision for an application to the Mamlatdar, for declaring a person to be a 
tenant. Sub-section (1) of s. 74 provides that an appeal may be filed to the 
Collector against an order of the Mamlaidar made under a. 4. Section 74, 
therefore, contemplates -an application being made to the Mamlatdar under 
a. 4 and the Mamlatdar’s making an order upon it. The necessary inference, 
therefore, is that the Mamlatdar is competent to entertain an application for a 
declaration that a person is a tenant. 

_ it = however, been urged that while an application may be made to a 
ppHoation No. 278 J 18, 1957 yo 
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* Mamletdar for obtaining a declaration that a person is a tenant, an application 
for a negative declaration that a person is not a tenant, is not competent: iIt 
has been contended.that the object of the Act is to protect tenants and that. it 
confers special rights upon them and that, consequently, where the owner of 


a land alleges that a person is not a’ tenant or that he is not entitled to the pro- - 


tection of the Act, the application cannot be said to be one for the purposes of 
the Act. There does not seem to us to be much force in this argument. The 
purposes of the Act are, as will be seen from the preamble, to regulate the 
relations of landlords and tenants of agricultural lands. While'the Act con- 
fers extensive rights on tenants, the landlords are not deprived of all ‘their 
rights. For instance, they can terminate the tenancies and resume possession of 
their lands in certain circumstances. Under s. 29, both the landlords and the 
tenants can apply to the Mamlatdar for obtaining possession of lands.‘ Under 
el. (b) of s. 70 of the Act, the Mamlatdar has jurisdiction to determine whether 
a person is a tenant. He can, therefore, also decide that a person is not a 
tenant. If he can decide ‘this question on an application made to him by a 
tenant, it is difficult to understand why he should not be able to decide this 
question, when the application is made by the landlord. In either case, the 
question which the Mamlatdar will have to determine is whether the relation- 
ship of landlord and tenant exists’ between the parties. The jurisdiction td 
decide this question vests exclusively in the Mamlatdar and the Civil Court 
is not competent to decide it. This question will also have to be determined by 


reference to and in the light of the provisions of the Act as to who are and ' 


who are deemed to be tenants and as to hdw and in what circumstances a 
tenancy can be terminated. Such a determination will, therefore, be for- the 
purposes of the Act. The wards ‘‘for the purposes of this Act’’, in our opinion, 
mean for the purposes of deciding any question relating to a matter, which is 
regulated or governed by the provisions of this Act. If, therefore; the question 
raised before the Mamlatdar relates to a matter, which is to be decided aM 
reference to the provisions of the Act; its determination by the Mamlatdar will 
be for the purposes of the Act and "it is immaterial whether the application 
raising the question is made by the landlord or by the tenant. 

We are‘accordingly of the opinion that a Mamlatdar can entertain and decide 
an application for a declaration that a person is or is not a tenant. 

The reply to the question referred to the Fall Bench will, therefore, be in 
the affirmative. 

Answer accordingly. 


A 
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APPELLATE CIVIL. 


Before Mr. Justice Mudholkar and Mr. Justice Patel. 


BHIKHU SAKHARAM KHARATE v. B. K. POTDAR.* 

Bombay Village Panchayats Act (Bom. VI of 1933), Secs. 4(1), 7-B(i)(2), 7-C (23) (3)— 
Person elected from ward in list of, voters pertaining to which his name does not 
appear as voter—Validity of such election. > 

Under die Bombey Village: Padchayata ASG 108s, a porin whose name Spidi 
in the list of voters of a particular ward can stend for election from that ward only 
and not from any other ward in which his name does not appear in the list of voters. 

Ardeshir Sorabji v. V. M. Bhatt, doubted and distinguished. 


Onz Bhiku (petitioner) filed his nomination on November 13, 1957, for a 
general seat in Ward No. IV of the village Panchayat of Neral- Mamdapur. 
This nomination was scrutinized on November 15, 1957, the polling took place 
on December 26, 1957, and the result of the election was declared on Decem- 


Fearon aoe 81, 1959. Otvil 1 (1958) 60 Bom. L.R. 808. 
$884 and 2799 of 1988, 
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ber 28, 1957. The petitioner was declared elected to the general seat in Ward 
No. IV. One Ramanlal (respondent No. 2), who was a voter in Ward No. IV, 
applied to the Collector at Alibag for declaring the election of the petitioner 
null and void on the ground that the petitioner was not a voter of Ward No. IV 
but of Ward No. II. This application was forwarded to the District Deputy 
Collector at Panvel (respondent No. 1) for disposal. Respondent No. 1 allow- 
ed the application and declared the election of the petitioner null and void, 
observing in his order as follows :— 

“The only controversial point in this case is whether the word ‘Hst of voters’ occur- 
ing In sub-s. 7C (2) denotes a particular ward or the whole village. The High Court 
has discussed this point at length in tts above quoted deciston [Civil Application No. 156 
of 1958] and has observed that the word denotes the whole village and not a particular 


ward. The High Court has based this view on the strength of provision made in pare. 2 . 


of rr. 9 and 34 of the Bombay Village Panchayat Election Rules, 1948. Paragraph 2 of 
r. 9 runs as under:— 

‘When an election was held at or about the same time for two or more wards in the 
village one and the same person may stand for election in all or any number of such 
wards,’ 


Since there was a provision in the Village Panchayat Election Rules for seeking 
election to any number of wards simultaneously, the correct interpretation of words 
‘such list? would be the list of voters for the whole village and not for a particular 
ward. 

This view of the High Court as mentioned is not applicable in this present case. The 
case before the High Court was in respect of one Village Panchayat Election held prior 
to the amendment of these Rules made under the Village Panchayats Act. The Govern- 
“ment in their Notification No. VPA-1157-P of 25-9-1957 have deleted the provisions of r. 9, 
Para. 2 and r. 84 It is, therefore, clear that a person can stand for election from the 
ward in which he is a voter. The word ‘such list’ occuring in s. 7C(2) pertains to the 
ward and not to the list of the whole village. Thus it will be seen that the provisions that 
any voter could seek election from any ward has been discontinued.” 

The petitioner applied to the High Court under art. 227 of the Constitution 
of India for inter alia quashing the order passed by respondent No. 1. 

The petition was heard along with two other petitions in which similar 
questions were involved. 


Speotal O.A. No. 2804 of 1968. 


V. K, Tembe, for the petitioner. 
M. A. Rane, Assistant Government Pleader, for respondent No. 1. 
A. T. Patd, with Mangaldas O. Shah and N. 8. Mauskar, for respondent No. 2. 


Special CA. No. 2384 of 1958. 


. Tembe, for the petitioner. Ot 
. Rane, Assistant Government Pleader, for respondent No. 1. 
. Patil, with Mangaldas C. Shah and N. 8. Mouskar, for respondents Noa. 2 


TE 
ha ba by 


Special C.A. No. 2799 of 1958. 


A. T. Paid, with Mangaldas C. Shah and N. 8. Mauskar, for the petitioner. 
M. A. Rans, Assistant Government Pleader, for respondent No. 1. 


Pare J. These three petitions arise out of elections to the Village Pan- 
chayat of Neral in Kolaba District. Nominations were invited for elections to 
the Panchayat, and the last date for such nominations was November 18, 1957. 
Scrutiny was fixed for November 15, 1957, and polling was on December 26, 
1967. The final results of elections were declared on December 28, 1957. An 
application was made by one of the unsuccessful candidates in Ward No. IV 
for setting aside the election of the petitioner elected from that oe But 
whose name appeared in the list of voters. for:a. différent ward. ..The:Prant 

L.R81, 3 
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Officer, who had to deal with Election Petitions under the provisions of the 

Panchayats Act of 1988, held that the petitioner, being a voter in a 
different ward, could not be a candidate of the ward from which he was elected. | 
He, therefore, declared the election of the petitioner null and void. It is from 
this decision that the present application has been brought to this Court under 
art. 227. 

The main contention of the counsel appearing for the petitioner is that under 
the provisions of the Village Panchayats Act there is no limitation on the right 
of a voter to offer himself as a candidate for election from other ward. It is 
contended that even if his name appears as a voter in a particular ward, he 
could be a candidate for any other ward. 

Examining the question without reference to authorities, the question does 
not seem to be a complicated one. Section 4(1) provides: 

“The State Government may...declare any local area comprising a revenue village 
or a group of revenue villages...to be a village.” 

The next relevant section is s. 7-B(1), which provides that: 

“The electoral roll of the Bombay Legislative Assembly prepared under the provi- 
slons of the Representation of the People Act, 1950, and for the time being in force...for 
such part of the constituency of the Assembly as is included in a ward or a village shall 
be the list of voters for such ward or village”, 
and under sub-s. (2), 

“The officers designated by the Collector in this behalf shall maintain a list of voters 

for each such ward or village.” 
This provision shows that normally a ward is a unit, and in some cases, where 
a group of villages is declared to be a village under s. 4, it may be that a village 
may be a unit; and this position seems to be made further clear by a reference 
to the provisions of s. 7-C of the Act. It provides: 

“(1) Every person whose name js in the list of voters shall, unless disqualified 
under this Act or any other law for the time being in force, be qualified to vote at the 
election of a member for the ward to which such list pertains.” 

This sub-section, therefore, makes a provision that a person, whose name is 
in the list, must vote for that particular ward, and not for any other ward. 
Sub-section (2) (so far as is relevant) provides 


ikat Genes peron aohose nama is ti; ina Une of vobis aha. diens Bisaualined undar 
this Act or under any other law for the time being in force, be qualified to be elected for 
any ward to which such list pertains. 
There can be no doubt that under ordinary rules of grammar, the phrase ‘to 
which such list pertains’ must qualify the words ‘for any ward’, and if this is 
go, there can again not be the least doubt that when a person offers himself as 
a candidate, he must offer himself to be the candidate for the ward, in which his 
name appears in the list for that ward. Grammaticaly, therefore, there cannot 
be any doubt about the meaning of the section. 

The contention, however, is that in subs. (2) of s. 7-C we have the words 
‘for any ward’, and emphasis has been laid on the word ‘any’, and it is sought 
to be shown by reference to the words in s. 7-C (1), where the words are ‘for 
the ward’, that the intention- was to enable a candidate to offer his candidature 
for a ward different from the one with regard to which, in the list, his name 
appears. Though the word used is ‘any’, it cannot however make any difference 
in the meaning. The immediately qualifying words are ‘to which such list 
pertains’, and if effect is to be given to the contention now advanced, we must 
disregard the words ‘to which such list pertains’. It is not permissible to 
disregard the words of a statute, and the word ‘any’ is not such a word that 
we must disregard the word of the statute and give it a meaning which it does 
not necessarily oer It appears to us that though the words are ‘any 
ward’, it must still be confined to the ward to which that particular list 
pontains. 

There is nothing in the acheme of the Act also to justify this contention. 


om. 
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Section 4 of the Village Panchayats Act enables the State Government after 
inquiry to declare any local area comprising a group of revenue villages to 
be a village as also a revenue village a village for the purposes of the Act. If 
a group of villages is declared a village, then in that case it is no wonder that 
the unit will be each of such villages of the group, and when in s. 7-B(1) and 
(2) ‘village’ is referred to, it is in reference to such a village. 

‘We have been referred to a decision decided by a Division Bench of this 
Court in the case of Ardeshir Sorabjs v. U. M. Bhati.1 It appears that the 
same contention that was advanced here was made in that case. Their Lord- 
ships said at page 805: 

“...On the basis that there is one list of voters for the whole of the village of Ud- 
wada, there is no difficulty in accepting the construction contended for by Mr. Banaji.” 
With respect, it seems to be very doubtful to us if it is open to construe a legis- 
lative provision by reference to the understanding of the officers on whom falls 
the duty to carry out the provisions of the Act. It may be, that contrary to 
the provisions of the Act, instead of maintaining separate lists, one list is 
maintained; but that would not enable a Court to negative the words of the 
section, which in terms say that a candidate would be qualified to be elected 
for any ward to which such list pertains. If the list is not maintained as per 
the requirement of law, the whole election may become invalid. It also appears 
that construction was further supported by reference to r. 9 framed under 
8. 7 of the Act, which provided: 

“When an election is held at or about the same time for two or more wards in the 

village, one and the same person may stand for election in all or any number of such 
wards.” 
It ig again, with respect, doubtful if it is possible to cut down or modify the 
meaning of a section by reference to a rule prepared by another authority 
under the rule making powers. If the rule is not within the terms of the sec- 
tion, the rule itself will be ultra vires. It appears that their Lordships referred 
to s. 7-C, el. (3), and said that since it refers only to the list of voters and not 
to the lists of voters, the construction of the section vouched for was justified. 
It must, however, be remembered that s. 7-C(1) starts with a list for a ward. 
Sub-section (2) refers to a list of a particular ward, and it appears to us that 
when the list of voters is referred to, it must mean ‘list of voters for a ward’. 
It has no reference whatever to the list of voters in the whole village. It is 
somewhat surprising that though in s. 7-B there is a reference to the ward 
or village, in s. 7-C(3) there is no reference to the village at all, and if it is not 
there, we are not entitled again to -put in a word and read the section in a 
different manner from its natural meaning. In any case, since one of the fac- 
tors which contributed to the construction now contended for was r. 9 framed 
under s. 7 of the Act, and that rule has now been repealed, it appears to us 
that the case is clearly distinguishable from the present case. 

If this is so, we must hold that the decision given by the Prant Officer is 
correct. The petition must fail and must, therefore, be dismissed with costs. 

The same points are involved in the petition No. 2384 of 1958, and it is 
admitted that if the interpretation contended for cannot be accepted, then this 
petition must also fail. In addition, this petition refers to the by-election 
wherein it is said that the last date for the nomination was on July 27, 1958, 
and that the petitioner had not sufficient opportunity of offering his "candi- 
dature for the purposes of the election, as the notice, according to him, was 
very short. It, however, appears that no gronnd is made im the petition itself, 
and that ground cannot now be entertained. This petition, therefore, also 
must fail and is dismissed with costs. 

The third petition is also not pressed and is dismissed. The petitioner will 


pay the cests of the Government. 
. ene S Petitions dismissed, 


1 (1988) 60 Bom. L-R, 803. 


964 THN BOMBAY LAW BHPORTHR. [VOL. LXI, 


Before Mr. Justice Mudholkar and Mr. Justice Patel. 


RAMSING RATANSING PARDESHI v. THE MUNICIPAL CORPORATION 
OF THE CITY OF POONA.* : 

Bombay Provincial Munictpal Corporations Act (Bom. LIX of 1949), Secs. 10(1)(f), 
10(2) (b) (v)—Close relationship, without more, with person having contract with, or 
employed by, municipality whether sufficient to disqualify candidate under s. 10(1)(f) 
—Applicability of s. 10(2) (b) (v) to case where disqualification from being elected as 
member comes up for determination. 

Mere close relationship with ea person having a contract with, or being in the 
employment of, a municipal corporation is not sufficient to disqualify a candidate 
under the provisions of s. 10(1)(f) of the Bombey Provincial Municipal Corpora- 
tions Act, 1949. 

M. M. Nandgaonker v. Collector, Thana’ Champaklal Chhotalal Parikh v. 
Mahendra Govindlal Chokshi’ Dattatraya v. S. V. Bhave and England v. Inglis, 
referred to. 

Bection 10(2)(b)(v) of the Bombey Provincial Municipal Corporations Act, 1949, 
is applicable only to those cases where the question comes up for determining the 
qualification of a sitting member. Therefore, when s. 1{1)(f) of the Act has to be 
considered for the purpose of a disqualification from being elected as a member, 
s. 10(2)(b)(v) is not applicable to the case. 


Tum present applications arose out of elections to the Municipal Corporation, 
Poona, held in November 1957. Application No. 1816 of 1958 related to Ward 
No. 11 in which respondents Nos. 3 to 6 were declared elected. One Ramsing 
(petitioner), a voter in the said Ward, made an application under the Bombay 
Provincial Municipal Corporations Act, 1949, before the Judge of the Small 
Causes Court, Poona, challenging the election of respondent No. 3 on the 
ground that he was disqualified fom being elected to the Corporation as his 
brother Chunilal Himatlal Agarwal was an employee of the Corporation. It 
was alleged that the two brothers, respondent No. -3 and Chunilal Himatlal 
Agarwal, were staying together in the same house and messing together; and, 
therefore, he had directly an interest in the employment of his brother. The 
Small Cause Court Judge held that Chunilal Himatlal was an employee of 
the Corporation, but held that he was separate from respondent No. 3 in inte- 
rest and, therefore, he could not be said to be interested in the employment of 
his brother. He, therefore, dismissed the application. 

The petitioner applied to the High Court under art. 227 of the Constitution 
of India for setting aside the order passed by the Small Cause Court Judge. 
This application was heard along with the two other applications. 


H. R. Gokhale, for the petitioner. 

A. 8. B. Chari and Rajni Patel, with G. 8. Shah, for respondents No. 8. 
Mrs. 8. B. Tarkunde, for respondents Nos. 1 and 2. 

D., G. Karmarkar, for respondent No. 5. 

C. N. Bhalerao, for respondent No. 7. 


Pareu J. [His Lordship after stating the facts, proceeded.] It has been 
argued by Mr. Gokhale appearing for the petitioners in all these cases that 
8, 10(f) of the Bombay Provincial Municipal Corporations Act, 1949, is widely 
worded and that, when it says 


. “,,.a person shall be disqualified for being elected and for being a councillor if such 
person— 

...bas directly or indirectly, by himself or his partner any share or interest m any 
contract or employment with, by or on behalf of the Corporatian;” 


*Declded, February 2, 1959. Special Civil of 1985, decided by Chagie O. J. and Dixit J., 
Applfeation No. 1816 of 1958 (with 8 on December 7, 1955 (Unrep.). 
Nos. 1817 and 1818 of 1958). 8 (1957) 60 Bom. L.R. 210. 
1 ee 57 Bom. L.R. 21% - -4 . [1920] 2 K.B. 636. 
2 (1955) Special Civil Application No. 180? > `: i 
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it means that his close relationship with an employee amounts to interest— 
may be indirect—in the employment of the Corporation and that construction 
is strengthened when one has regard to the words ‘‘direstly or indirectly’; 
he says further that this provision is made for the purpose of maintaining 
purity of Municipal administration and that could only be done if a person is 
disqualified on the ground of very close and near relationship. Now this ques- 
tion has come before this Court in the past. In the case of M. H. Nandgaonkar 
v. Collector, Thana’ a question arose in reference to s. 12(2) (b) of the Bomba: 
Municipal Boroughs Act which is somewhat similar to the present section. A 
was there held that the interest contemplated by s. 12(2)(b) of the Bombay 
Municipal Boroughs Act, 1925, need not necessarily be a pecuniary interest; 
but the interest must be a material interest. It is not sufficient if the interest is 
purely sentimental or an interest arising out of a person having friendship 
with some one or being interested in his welfare. The position with reference 
to the near relationship was made further clear by Chagla C.J. and Mr. Jus- 
tice Dixit in Champaklal Chhotalal Parikh v. Mahendra Govindlal Chokshs.2 
In dealing with s. a (f) of the District Municipal Act, 1901, which also is 
worded in similar language, it was observed that the interest contemplated by 
this sub-section need not necessarily be a pecuniary interest; on the other hand 
it must not be a sentimental interest, but it must be a substantial or material 
interest and the question was whether in the employment of his father as a 
lawyer of the municipality respondent No. 1 could be said to have an inte- 
rest. Since the father and the son were living together, on an application of 
the test as accepted in the case of M. M. Nandgaonkar v. Collector, Thana, 
it was held that the son would have a material interest in the employment of 
his father. To the same effect are the observations in the case of Dattatraya 
v. 8. V. Bhave®, which was a case of husband and wife living together and the 
wife was an employed of the Municipal Corporation as a teacher under the 
School Board. It was found as a fact that the husband and wife were living 
together and thereafter applying the test it was held that the husband had 
material interest in the employment of the wife. 

Mr. Gokhale, however, relies on certain observations at page 215 of this case 
wherein it is said: 

«But what is important is purity in municipal administration. If a person wants 
to be a municipal councillor, there is nothing to prevent him from seeking election to 
the Corporation, when he cannot possibly be accused of having any interest in the 
employment of a near relation of his. But one must realise that cases of conflict between 
interest and duty have got to be avoided. Otherwise, purity in munictpal administration 
would be impossible to achieve. In our view, a 10(1) (f) is a salutary provision and there 
ig a possible scope and opportunity for a municipal councillor to show favour, especially 
when the relationship ts that of husband and wife, and we are clear that on the facts of 
this case s. 10(1)(f) is attracted.” 

He argued that this is sufficient to found his proposition that close relation- 
ship without more is sufficient in itself to disqualify a membr or a candidate. 
It is not possible to accept this contention. It was made clear in the beginning 
of that paragraph that the Court was following the principle laid down in 
Nandgaonkar’s case and in Champaklal Chotalal Parikh v. Mahendra Govind- 
lal Chokshi and on the facts of that case it was held that s. 10(1)(f) 
was attracted. The observations in a case must be taken in the context in which 
they appear. They have been limited to the facts of that case after accepting 
the principle laid down in the cases referred to. I may also refer to the case of 
solange vy. Inglis.4 It was observed by Salter J. (p. 689) :— 

An ‘interest’ within the meaning of the section must, I agree, be something more 
ea er A ah andrea ins ies ata love and alle An of a aa 


1 (1954) 57 Bom. L.R. 212. on December 7, 1955(Unrep.). 
2 (066) Special Civil Application No. 1807 © ms (1957) 60 Bom. L.R. 210. a 
of 1955, ed by Chagla O.J. and Dixit J 4 [1820] 3 K. B. 686, 


966 - Tm BOMBAY LAW REPORTER. [VOL Ext, 


tor Dip aoii IE mus be's paconlary, r, KE Jesi; ammatin Dijeri an yee notes 
what principle tt must necessarily be a pecuniary advantage.” 

The other Judge accepted the ‘same definition as being warranted by nuthoritien 
and on the facts of the case it was held that the member came within the dis- 
qualification. It is clear, therefore, that mere close relationship with a person 
having a contract with, or being in the employment of, a municipal corporation 
is not sufficient to disqualify a candidate under the provisions of s. 10(1) (f) 
of the Municipal Corporations Act. 

A further contention is made by the learned counsel for the petitioner on 
another aspect of the section. He says that s. 10(1)(f) must be read in the ` 
light of sub-s. (2) which qualifies sub-s. (1) (f) and he refers us to cL (v) of 
gub-s. (2). He says that it is permissible to take into account contracts before 
the date of the candidature during the official year in which the election was 
held in order to consider the qualification or disqualification of a candidate for 
the purpose of election, since if sub-s. (2) applies the word ‘‘has’’ is capable 
of that construction. His argument is that though the words are ‘‘has any 
share or interest in any contract or employment’’, if one refers to cl. (v) of 
sub-s. (2) which speaks of ‘‘occasional sale of any article, in which he regu- 
larly trades not amounting to a value exceeding in any one official year Ra. 2000” 
would show that the words ‘‘has any interest in any contract or employment’? 
must mean any interest in any contract or employment at least during the off- 
cial year when he offers himself as a candidate. At first sight the argument 
does appear to be attractive. It is not possible, however, to accept it, as there 
are obvious difficulties in so construing the section. Section 10, subs. (1) which 
provides for disqualification, is intended to apply to two kinds of cases; (i) for 
being elected as a member and (ii) after election for being a councillor. the 
first case the only period that can come in question is the period between the date 
of nomination and the date of the declaration of the results, while in the other 
case it would be immediately on his taking charge or declared a member, to the 
date when fresh elections take place and that would be a long period of at least 
4 years. A person has an interest, if during the period to which the provision 
applies, he is interested in a contract. In the first case mentioned that would 
be the period between the nomination and the declaration of the results, while 
in the other case it will be the full period from the date of his being elected as 
a councillor to the date when he vacates his office in the ordinary course. From 
its very nature the provisions of cl. (v) of sub-s. (2) of s. 10 cannot apply to 
the first kind of cases and were never apparently intended to apply. There 
cannot be any official year nor any one official year in reference to such a case. 
It would further appear that, so far, no provision of this kind has been heard 
to have been applied in the manner suggested, and it would result in somewhat 
unusual construction of the section to hold that the period should be the offi- 
cial year. If once that interpretation is accepted there is no reason why that 
particular official year and not a period of five years should be taken. We 
think that cl. (v) of sub-s. (2) could only apply to the second kind of cases and 
was never intended to apply to the first kind of cases and it appears that when 
g. 10(1) (f) has to be considered for the purpose of a disqualification from be- 
ing elected as a member it must stand by itself, sub-s. (2)(v) not being appli- 
cable. ` 

The learned counsel appearing for the respondents has argued that s. 10(1) 
(f) is made subject to sub-s. (2) and, therefore, in every case the provisions of 
sub-s. (2) must be held to apply as an exception to the cation stated 
in cL (f) of s. 10(1), as he stands to have the advantage of the value of the 
contracta being leas than Ra. 2,000. I have already indicated that this sub- 
clauso cannot from its very nature apply and can have no application. 
It is contrary to fundamental principles of election law to carry a so-called 
disqualification to previous years and then hold a candidate disqualified if his 
case goes not come within the exception. However small the value of the con- 
tract may be, the candidate would be disqualified if he has an interest in the 
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same at the material time. As said before this provision is applicable only to 
cots where the question comes up for determining qualification of a sitting 
member. 

Therefore, if at the date when a person is offering himself for election and 
thereafter until election if he has got any interest directly or indirectly by him- 
self or his partner in any contract or employment, whatever the value he must 
be disqualified, and there is no question of considering the value of the con- 
tracts since there are no years and no official year during that period. We 
must examine, therefore, all these cases from this point of view. 

[The rest of the judgment is not material to this report.] 


APPEAL FROM ORIGINAL CIVIL. 


Before Mr. Justice Mudholkar and Mr. Justice Patel. 


B.E.8.T. WORKERS’ UNION v. STATE OF BOMBAY.* 

Bombay Industrial Relations Act (Bom. XI of 1947), Secs. 13, 14, 16(3), 31—T'wo or more 
unions applying for registration as Representative Union in respect of same industry 
in a local crea—Whether Registrar entitled to register one of these unions without 
deciding which of applying unions has larger membership of employees—Point of 
time referred to tn s. 13(1) whether relevant for determining comparative strength 
between rival unions applying for registration. 

Where more than one application for registration as a Representative Union is 
pending before the Registrar, he must refrain from registering any union until and 
unless he has discharged his duties under the third proviso to a 14 of the Bombay 
Industrial Relations Act, 1946, Le. unless he has decided which of the applying unions 
has the larger membership of employees employed in the industry concerned. 

The point of time referred to in s. 18(1) of the Bombay Industrial Relations Act, 
1948, is not relevant for determining the comparative strength between rival unions 
where applications are made for registration by the rival unions. In such cases the 
relevant time would be the time when an occasion arises for exercising the powers 
and performing the duties contained and laid down in the third proviso to s. 14 of 
the Act. Therefore, the point of time with reference to which the membership of 
rival unions applying for registration is to be considered is not the date of the 
application or the month of the application made by them but is the occasion when 
the claims of the other unions fall to be considered. 


The facts appear in the judgment. 


H. R. Gokhale, with M. C. Bhandare, for the appellant. 
RB. J. Joshi, for respondents Nos. 1 and 2. 
D. H. Buch, with C. L. Dudkia, for respondent No. 3. 


MupyHouikar J. This is an appeal under the Letters Patent against the judg- 
ment of Mr. Justice Shelat dismissing summarily the appellant’s petition 
under art. 226 of the Constitution. 

The facts which have led up to this appeal are briefly as follows. The peti- 
tioner is a registered union of workers of the B.E.8.T. Undertaking, and was 
registered as a representative union by the Registrar of Unions under s. 18(1) 
of the Bombay Industrial Relations Act, 1946. This union was for the local 
area of the city of Bombay. That area was altered by a notification of the 
Government dated April 16, 1958. Now, by reason of the alteration of the 
local area, it became necessary for the appellant union to make a fresh appli- 
cation for registration as a representative union, under s. 13(1) of the Act. 
It made such an application on October 30, 1958. 


*Deoided, February &, 1959. 0.0.3. Letters Application No. 24 of 1909; * 
Patent Appeal No. 2 of 1059: Miscellancous 
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Prior to this application, respondent No. 3, which is also a trade union of 
employees employed in the same industry as the members of the appellant 
union, had also made an application to the Registrar under s. 18(1) of the Act 
for being registered as a representative union of the workers engaged in that 
industry. This application was made on August 30, 1958. The Registrar 
commenced to inquire into this application. After the appellant union filed 
its, application, its representatives approached the Registrar for inquiring into 
both the applications, that is, the appellant’s application and that of respon- 
dent No. 8, side by side with one another. Some discussions took place bet- 
ween the representatives of the appellant union and the Registrar, and some 
correspondence also passed between them. Eventually, the appellant realised 
that the Registrar was disinclined to deal with its application till the application 
of respondent No. 3 was disposed of, and it, therefore, made a petition to this 
Court under art. 226 of the Constitution for issue of an appropriate writ to 
the Registrar directing him to hear both the applications together, and also 
forbidding him from registering respondent No. 3 under s. 14 of the Act be- 
fore dealing with the appellant’s application. 

Along with the writ petition, the ae also made an pean for 
issue of an interim injunction restraining the Registrar from proceeding fur 
ther with the inquiry into the application miade by respondent No. 3. Mr. Tos- 
tice Shelat, before whom the matter came, did not issue a rule in the writ peti- 
tion, but merely granted an ad-interim injunction to the appellant and issued 
a rule returnable within two days to the Registrar to show cause why the in- 
junction should not be granted. At the hearing of this matter, not only the 
Registrar, who is respondent No. 2 before us, but also respondent No. 8 ap- 

peared and opposed the grant of an interim injunction. After hearing them, 
Mr. Justice Shelat not only dissolved the ad-interim injunction granted by him, 
but dismissed the petition of the appellant under art. 226 of the Constitution. 


It was contended before us that the ground on which Mr. Justice Shelat dis- 
missed the appellant’s petition was that the appellant was guilty of laches, and 
there was undue delay in making the petition under art. 226. It was also 
urged that where there is a delay in making a petition, the Court has discretion 
in the matter of condoning the delay, and where the Court has exercised the dis- 
eretion in a particular way, it would not be open to the appellate Court to in- 
terfere with the exercise its discretion. 


"What we have got to ascertain at the outset is, whether there was at all any 
délay on the part of the appellant in making its petition to this Court. It was 
pointed out to us that the Registrar informed the appellant’s representatives as 
early as on November 29, 1958, that he proposed to proceed with the hearing 
and disposal of the application of respondent No. 8, and that he would take 
into consideration the appellant’s application only after he had disposed of 
the application made by respondent No. 3. On the basis of this fact, it is 
contended that the appellant should have presented its petition under art. 226 
within a reasonable time from that date. But instead of doing so, it waited 
till January 19, 1959, for presenting the petition. It ‘is also pointed out to 
us that in the meanwhile the Registrar had made considerable progress in the 
inquiry into the application made by respondent No. 3, and that if it 
is ordered that both the applications, that is, that of respondent No. 3 and of 
the appellant, should be heard together, a good deal of work which has been 
done by the Registrar would be thrown away. To this the answer of the 
appellant is that it does not want to question anything ‘that the Registrar has 
done so far in the matter of the application of respondent No. 3. What it wants 
ja that an inquiry of the kind, which the Registrar is making with respect to 
the qualification of respondent No.3 for being registered as a representative 
union, should also be made with respect to it, and that this inquiry should 
not be postponed till final orders are passed upon the application of respon- 
dent No. 8. In this connection, Mr. Gokhale, who appears for the appellant, 

has referred us to the scheme of the Act, and in particular to sa. 13 and 14 
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thereof. Section 18(1) reads thus: 5 

“Any union which has for the whole of the period of three calendar months imme- 
diately preceding the calendar month in which it so applies under this section a mem- 
bership of not less than fifteen per cent. of the total number of employees employed in 
any industry in any local area may apply in the prescribed form to the Registrar for 
registration as a Representative Union for such industry in such local area.” 

Then follow sub-ss. (2) and (3), with which we are not concerned. The pro- 
visions of s. 14 run as followa:— 

“On receipt of an application from a union for registration under section 18 and on 
payment of the fee prescribed, the Registrar shall, if after holding such inquiry as he 
deems fit he comes to the conclusion that the conditions requisite for registration speci- 
fed in the said section are satisfied and that the union is not otherwise disqualified for 
registration, enter the name of the union in the appropriate register maintained under 
section 12 and issue a certificate of registration in such form as may be prescribed: 

Provided— 

Firstly, that in any local area there shall not at any time be more than one registered 
union in respect of the same industry:.. 

Thirdly, that where two or more unions fulfilling the conditions necessary for regis- 
tration apply for registration in respect of the same industry in any local area, subject 
to the provisions of the second proviso, the union having the largest membership of 
employees employed in the industry shall be registered: 

Fourthly, that the Registrar shall not register any union if he is satisfled that the 
application for its registration ig not made bona fide in the interest of the employees 
but is made in the interest of the employers to the prejudice of the interest of the 


yeas: 

Fifthly, that the Registrar shall not register any union if at any time, within six months 
immediately preceding the date of the application for registration or thereafter the 
union has instigated, aided or asisted the commencement or continuation of a strike or 
stoppage which has been held or declared to be illegal.. 
Now, Mr. Gokhale pointed out that what the Registrar has to do in the first 
instance is to make a preliminary inquiry for satisfying himself whether the 
union, which has made an application before him for being registered, has 
membership of not less than fifteen per cent. of the total number of employees 
employed in the particular industry during the period specifled in sub-s. (1) 
of s. 13. It is only after he hag made such inquiry and is sgatisfed that the 
applying union fulfils the conditions specified in this section that the Registrar 
need consider further the question of registering the union. Mr. Gokhale con- 
ae that the appellant will have no loous stands thereafter in so far as such 

preliminary inquiry is concerned. Similarly, according to him, respondent 
No. 3 will not be concerned with an inquiry into the qualifications of the appel- 
lant union for being registered as a representative union. Then Mr. Gokhale 
referred us to the provisions of the third proviso to s. 14, and said that where 
there are two applications before the Registrar from unions for being registered 
as representative unions, the question which the Registrar has to decide is, which 
of the two unions is entitled to get registered. Now, under the third proviso, 
it is the union having the largest membership of employees employed in the 
particular industry which is entitled to be registered. Therefore, according to 
him, when the stage of deciding this question is reached that all the unions 
which have applied for being registered would have an interest in the matter, 
which the Registrar has to decide, and that, therefore, from that stage onwards 
the applications of all the applying unions must be heard together. Since that 
stage has not arrived yet, Mr. Gokhale contends that the lapse of time between 
November 29, 1958, when the Registrar informed a representative of the ap- 
pellant union about what he proposed to do, and January 19, 1959, on which 
day the appellants preferred their petition, cannot be construed as an undue 
delay in the matter of making the application. He emphasises the point that 
the appellant union had no interest in the inquiry which has gone on soefar 
before the Registrar with respect to the matter referred to in's. 18(1) of the 
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Act, and that merely because tho appellant union stood by and allowed that 
inquiry to go on without challenging its validity or propriety in this Court 
cannot be deemed to be laches on the part of the appellant union. In our 
opinion, Mr. Gokhale’s contention is correct, and must be upheld. There is 
no doubt that the appellant union wag not directly interested in the inquiry 
under g. 18(1), which was made by the Registrar in respect of the application 
of respondent No. 3. What the appellant union is interested in doing is to pre- 
vent respondent No. 8 union from being registered as a representative unio 
and so long as the appellant approached this Court before the Registrar coul uld 
or did register it, there was no question of delay whatsoever on the part of the 
appellant. Now, here, as already stated, the Registrar is merely conducting 
the inquiry into ‘the application of respondent No. 8. We are informed by the 
counsel appearing for the Registrar and for the union in this case that the 
inquiry is almost complete. That may be so, but the fact remains that the 
Registrar has not registered the union yet. Indeed, he was restrained from 
doing so by an order of Shelat J. in the first instance, and then by an order 
of & Division Bench of this Court after the appeal was preferred. In our opi- 
nion, therefore, there was no question whatsoever of delay in making the 
petition, out of which this appeal arises, and consequently, the question for 
exercise of discretion in oe delay never arose. The learned single Judge 
has not stated any reasons for dismissing the writ petition; but if we assume 
that the main reason for dismissing it was as stated on behalf of the respon- 
dent, we must, with respect, hold that that view was not correct. 

The next point which we have to consider is whether the Registrar would 
be entitled to follow the procedure indicated by him, or whether he must 
follow some other procedure. Now, it is plain from the affidavit of the Regis- 
trar and from the arguments which were advanced on his behalf by Mr. Joshi 
that what the Registrar proposes to do is to decide not only the preliminary 
point which is required to be decided, but also other points. If he holds in 
favour of respondent No. 3 on the preliminary point, and then proceeds to 
register the union, Mr. Gokhale contends that this would be illegal, because 
at the moment there are in point of fact two applitations for registration 
pending before the Registrar, and that, therefore, as required by the third 
proviso to s. 14, he must consider Which of the two applications he must grant; 
that is to say, which of the two rival unions is entitled to be registered as repre- 
sentative union. It seems to us that the language used by the Legislature in 
the third proviso to s. 14 is quite clear, and it does require the Registrar to 
decide which of the two applying unions has the larger membership of em- 
ployees employed in the industry concerned. It will not be possible for him 
to perform this duty if, even though two applications are pending before him, 
he chooses to decide only one, and after holding that the union which has 
made the application fulfils the requirements of s. 18(1), registers that union. 
If he does that, then the application of any other union pending before him 
at that time would not survive by virtue of the provisions of the first proviso 
to s. 14. It would clearly follow from this that where more than one applica- 
tion for registration is pending before the Registrar, he must hold his hands 
and refrain from registering any union, until and unless he has discharged his 
duties under the third proviso to s. 14. 

It was contended before us by Mr. Joshi that the Registrar need only con- 
sider those applications for registration which were made to him in the same 
calendar month, and that where one application was made in one month and 
the other in a subsequent calendar month, the Registrar was not bound to con- 
sider the latter, till he disposed of the former. He bases his argument on the 
opening words of sub-s. (1) of s. 18, and those words are: 

“Any union which has for the whole of the period of three calendar months imme- 
diately preceding the calendar month in which it so applies under this section, etc.” 
Ha, says that the ‘three calendar months’ must be the same with respect to each 
of the applying unions, and this can happen only where the applications are 
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made by those unions in the same calendar month. He further points out that 
where the Registrar has to decide as to which of the applying unions has the 
largest number of employees in its register, he must make the comparison with 
reference to the same point of time or period. Such a comparison will be pos- 
sible only where the figures before him relate to the same period of three 
calendar months with respect to the different applying unions. Where one 
union has applied in one month, and another m a subsequent month, the period 
of three calendar months with respect to these two unions would not coincide, 
but would be different, and therefore, according to Mr. Joshi, it will not be’ 
possible for him to make the kind of comparison which is referred to in the 
third proviso to s. 14. Since such a comparison becomes impossible with respect 
to applications made in different calendar months, Mr. Joshi argued that the 
provisions of the third proviso to s. 14 would apply only when the applications 
penging before the Registrar for registration were made in the same calendar 
mon 


In our opinion, there is no substance in this argument. The inquiry which 
is contemplated by sub-s. (1) of s. 13 is in the nature of a preliminary inquiry, 
and the object of making that inquiry is to find out whether the union, which 
has made the application to it for being registered as a representative union, 
has on its register a certain minimum number of employees working in the 
particular industry. No doubt, if a union, which has made the application to 
the Registrar, satisfies the requirements of sub-s. (1) of s. 18, it will, in the 
absence of any disqualification and in the absence of any application for being 
registered by another union, be entitled to be registered as a representative 
union straightaway. But it does not mean that the point of time referred to 
in sub-s. (1) of s. 18 is the one recognised by the Act as relevant for determin- 
ing the comparative strength between rival unions, where applications are made 
for registration by rival unions. In such cases, the relevant time would be 
the time when an occasion arises for exercising the powers and performing the 
duties contained and laid down in the third proviso to s. 14. The point of time 
with reference to which the membership of rival unions applying for registra- 
tion is to be considered cannot be the date of the application, or the month of 
the application made by them, but it must necessarily be the occasion when the 
claims of the other unions fall to be considered. 

Mr. Joshi has referred us to sub-s. (3) of s. 16 and stated that the provisions 
of this sub-section would show that the point of time with reference to which 
the strength of rival unions should be ascertained for the purpose of regis- 
tration is the date of the application for registration. Section 16 deals with 
registration of another union in place of existing registered union. Sub-section 
(3) thereof reads as follows :— 

“If, on the expiry of the period of notice under sub-section (1), after holding such 

inquiry as he deems fit, the Registrar comes to the conclusion that the applicant union 
complies with the conditions necessary for registration specifled in section 13, and that 
its membership was during the whole of the period of three calendar months immediately 
preceding the calendar month in which it made the application under this section larger 
than the membership of the registered union, he shall subject to the provisions of sec- 
tion 14 register the applicant union in place of the registered union.” 
In our opinion, thia provision, instead of assisting Mr. Joshi, assista the appel- 
lant union. It is evident from this provision that where the Legislature 
thought it fit to require the membership to be determined as it stood on the 
date of the application for registration, it has done so in clear terms. It was 
indeed necessary to enact such a provision in sub-s. (3), because under this 
provision a union making an application for being registered in place of an 
existing union makes certain claims based on its strength. For considering 
such a claim, it is but appropriate that its strength as it obtained on the date 
on which it lodged that claim oe be considered in ee to its strength 
on any other occasion. i 
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On behalf of respondent No. 8, Mr. Buch relied upon the provisions of s. 31. 
That section reads thus: 


“Notwithstanding anything contained im this Act, if there is any alteration in any 
local area or areas notified for the purposes of this Act,— 

(a) a registered or representative union entitled under this Act to appear or act 
as a representative of employees in an industry immediately before the alteration in the 
local area or areas concerned, or 

(b) where more than one registered or representative union are entitled to appear 

or act as representative of employees in an industry under this section, the union having 
the largest membership of employees employed in the industry, whether by agreement 
of the other registered or representative unions or-as determined by the Registrar after 
such inquiry as he thinks fit, 
shall be entitled to appear or act for the altered local area or areas, as the case may 
be, for a period of twelve months from the date on which such alteration is effected, or 
if an application under section 13 is made within such period by such union or any 
other union in the altered local area or areas, until the disposal of such application by 
the Registrar.” 
Now, Mr. Buch particularly relied upon the concluding words of the section 
‘until the disposal of such application by the Registrar’, and said that this 
provision clearly contemplates determination of one application only. under 
s. 31 at a time by the Registrar. For one thing, reading the section as a whole, 
the word ‘application’ must be deemed to include several applications, where 
more than one application is made, because the ordinary rule of construction 
is that unless there is something repugnant to the context, a singular would 
include the plural. Then, it is difficult to understand what relation this provi- 
sion has to a matter which arises only under s. 18. Section 18, as we have 
seen, relates to applications for registration of unions. Section 31 deals with 
the question of the right of representation of a union, which was registered as 
a representative union for one local area in respect of the same industry in 
an altered local area. The Legislature has in this section, apart from preserv- 
ing the right of a union to function as a representative union, also provided 
for two points of time upto either of which such a right could be exercised. 
The first point of time is twelve months from the day of the alteration of the 
local area. The other point of time is the date of disposal of an application 
made under s8. 13 by the same or any other union for registration. This section 
does not even purport to deal with the procedure to be followed in dealing 
with an application made under s. 13, and indeed there was no question of 
dealing therein with the procedure in respect of such applications, because it 
is already dealt with in s. 18. We cannot, therefore, accept the argument of 
Mr. Buch. 

Finally, it was said that upon the view which we take as to the point of 
time with reference to which the relative strength is to be determined, a prao- 
tical diffculty will be created, and the Registrar would not be able to dispose 
of the applications for registration expeditiously. It may be that a certain 
amount of delay would be caused, because the Registrar may have to examine 
the claims of several unions. But that is not a ground or reason for refusing 
to construe the provisions of the Act according to the language used by the 
Legislature . It is not as if it will be impomible for the Registrar to perform 
his duties. Where a construction placed on a provision were to result in such 
an impossibility, then, of course, that construction would not be proper, and 
the Court would be precluded from putting such construction. Merely because 
the construction would create difficulties, that construction, if it is otherwise 
justifiable, cannot be rejected. 

We accordingly hold that the Registrar is bound to consider the application 
of the appellant before he makes any final orders disposing of the application 
made by respondent No. 8, that is to say, before he decides to register respon- 
dent No. 3 union. 

Before concluding, we would like to advert io one more objection raised by 
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the Registrar in his affidavit. It is this, that the appellant has other remedies 
open, and, therefore, it is not competent to it to make an application to this 
Court under art. 226 of the Constitution. These other remedies are: (a) ap- 
peal to the Industrial Court under s. 20, and (b) an application to the Regis- 
trar under s. 16. Now, no question of an appeal to the Industrial Court arises, 
because only a party to the proceeding before the Registrar can prefer such 
an appeal. The appellant is not a party to the proceeding before the Registrar 
initiated by respondent No. 3. In so far as the remedy provided by 8. 16 is 
concerned, that remedy can only be availed of against a registered union. The 
appellant is not a registered union, and, therefore, this remedy was not in 
existence on the date on which the appellant preferred its petition to this Court 
under art. 226 of the Constitution. 


We are, therefore, of thé opinion that the appeal be allowed, and according- 
ly we allow it with costs. The appellant will also get Ra. 75 by way of costs 
of the petition before the learned single Judge. A writ shall issue to the 

, Tespondent No. 2, directing him to hear the application for regis- 
tration made by the appellant and prohibiting him from registering respond- 
ent No. 3 union without following the provisions of the third proviso to s. 14. 
Liberty to the appellant’s attorneys to withdraw the amount of security 
fornished. 


Solicitors for the appellant: Nanavats Tijoriwala & Co. 
Solicitors for the respondent: Bhatshankar Kanga & Girdharlal: Little & Co. 


Appeal allowed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Shah and Mr. Justice Mody. 


VYARA MUNICIPALITY v. FULCHAND GANPATLAL SHAH.* 

Bombay District Municipal Act (Bom. ID of 1901), Secs. 96A, 96(2)—Municipality refus- 
ing permission to alter, add to or reconstruct building—No resolution passed by 
municipality proposing to acquire land on which applicant desiring to alter, add to 
or reconstruct building—Applicant constructing building in contravention of refusal 
of permission by munictpalty—Whether applicant could be penalised under s, 96(5) 
—Condition requiring house-owner not to build on area proposed to be built upon 
whether a condition prescribed by s. 96(2). 

Section 96A of the Bombay District Municipal Act, 1901, is not restricted in its 
application to cases where permission to erect a building is refused absolutely. The 
section also contemplates cases where there is refusal to sanction permission for 
construction on a part of the land on which the building is proposed to be con- 
structed. Therefore, if the municipality refuses permission to alter, add to or re- 
construct a building, the refusal must be accompanied by a resolution to acquire 
the land on which the building stands. Where, therefore, the municipality does 
not pass such a resolution and refuses permission which is applied for under s. 96(1) 
af the Act, the refusal is invalid and construction of a building in contravention of 
that refusal is not penalised by s. 96(5) of the Act. 

A condition requiring a house-owner not to build on the area proposed to be built 
upon is not one of the conditiòns prescribed by s. 96(2) of the Bombay District 
Municipal Act, 190L 

Manaklal Htrabhat v. Land Acquisition Officer, West Khandesh,’ referred to. 


Tax facts appear in the judgment. 
18, 1959. Criminal trate, First Clase, Vyara, in Bommary Case No. 


“Decided, F 
Appeal No, 1887 of 1 againgt the otdér of 661 of 1057. 
acquittal passed by Lo HO, tins, Jaton] ‘tdictal Mags" I (1986) 30.Bom. L.R. 142, 
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B. A. Pandya, for the pepe eye (original complainant). 
G. 8. Barot, for the accused. 
V. T. Gambhirwala, Assistant Government Pleader, for the State. 


SHAH J. This is an appeal by the Municipality of Vyara under s. 417(8) of 
.the Code of Criminal Procedure against an order of acquittal passed by the Judi- 
cial Magistrate, First Class, Vyara, District Surat. On a complaint filed by the 
Vyara Municipality, the respondent Fulchand was tried before the Judicial 

te, First Class, Vyara, for an offence under s. 96(5) of the Bombay 
District Municipal Act. The learned Magistrate acquitted the accused and 
against the order of acquittal the Vyara Municipality has obtained special 
leave to appeal to this Court. 
. The facts which gave rise to the complaint are briefly these. The respondent is 
the owner of a building No. 1657 in the town of Vyara. He desired to repair the 
building and to construct a kitchen, a bath room and a lavatory at the rear. 
thereof and accordingly he submitted an application to the Municipality of 
Vyara for permission to carry out the repairs and to put up the proposed con- 
struction. With the application the respondent submitted the plans required by 
the rules framed by the municipality. The municipality granted sanction to the 
respondent to carry out the repairs and to make the construction subject to three 
conditions: (i) that the respondent shall not put up any construction in the 
area shown in red colour in the plan, exh. 7, submitted by the respondent; (ii) 
that all the construction shall be made in the area to the west of the blue 
line shown in the plan; (iii) that the construction shall be carried out in accord- 
- ance with the plan sanctioned by the municipality. The respondent ignored 
the first and the second conditions imposed by the municipality and 
put up a structure on the area ‘‘shown in red colour” in the plan. This 
breach having come to the notice of an Inspector of the municipality, 
a complaint was filed against the respondent for an offlence under s. 96(5) 
of the Bombay District Municipal Act ITI of 1901 in the Court of the Judicial 
te, First Class, Vyara. The respondent contended inter alia that a sanc- 
tion to prosecute as required by a. 161 of the Bombay District Municipal Act 
was not granted by a competent authority, that the complaint was barred because 
it was not filed within six months from the date on which the offence was alleged 
to be committed, and that the conditions imposed by the municipality 
refusing permission to build upon the area ‘‘shown in red colour’’ in the plan, 
exh. 7, were illegal and not binding upon him and accordingly in putting up a 
construction upon that area he did not contravene the provisions of the Bombay 
District Municipal Act. The learned trial Magistrate upheld the contentions 
raised by the respondent as to the validity of the sanction and the right of the 
municipality to impose the impugned conditions and acquitted the respondent. 
The Vyara Municipality is governed by the Bombay District Municipal Act DI 
of 1901. Section 96 of the Bombay District Municipal Act provides by the first 
sub-section in so far as it is material: 

“Before beginning to erect any building...or add to any existing building...the per- 
son intending so to build...shall give to the Munictpality notice thereof in writing, and 
shall furnish to them at the same time if required by a bye-law or by special order to 
do so, 

(a) the sanad, if any, in force relating to the site of such proposed building... and 

(b) a plan showing the levels, at which the foundation and lowest floor of such 
building are proposed to be laid, by reference to some level known to the Municipality, 
Pa an Enea May ey ree TOGARAR te My Senter eao Sad iaie 
rials of the proposed building... 

By sub-s. (2) of 8. 96 it is provided: 

“Save as otherwise provided in this Act or the rules and bye-laws thereunder, the 
Municipality may either give permission to erect, alter, add to or reconstruct the build- 
ing according to the plan and information furnished or may impose in writing such 
conditions as tq level, drainage, sanitation, materials or tọ the dimensions, and cubical 
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contents of rooms, doors, windows and apertures for ventilation or to the number of 
storeys to be erected, or with reference to the location of the building in relation to 
any street existing or projected or the purpose for which the building is to be used, as 
they think proper, or may direct that the work shall not be proceeded with unless and 
until all questions connected with the respective location of the building and any such 
street have been decided to their satisfaction.” 

Sub-section (5) of s. 96 penalises any person who begins any construction, altera- 
tion, addition or reconstruction without giving the notice required by sub-s. (1) 
or without furnishing the documents or affording the information prescribed in 
that sub-section. 

Admittedly in this case the respondent had submitted an application to the 
municipality for permission for making repairs and for making additions to his 
building. That application was accompanied by the requisite plans as required 
by the bye-laws. On this application by the respondent, the municipality gave 
‘him permission to build, but subject to the condition that the respondent was not 
to build within the area *eghown i in red colour’’ in the plan. The respondent chal- 
lenges the authority of the municipality to refuse permission to build on any part 
of the area of the land belonging to him. Under sub-s.(2) of s. 96, subject to the 
provisions of the Act and the rules and bye-laws thereunder, the municipality has 
the power to give permission to erect, alter, add to or reconstruct the building 
according to the plan and information furnished or to impose certain conditions 
or to direct that the work shall not be proceeded with unless and until all ques- 
tions connected with the respective location of the building have been decided to 
its satisfaction; and the conditions which can be imposed may be ‘‘as to level, 
drainage, sanitation, materials or to the dimensions and cubical contents of rooms, 
doors, windows, an and aperture for ventilation or to the number of storeys to be 
erected, or with reference to the location of the building in relation to any street 
existing or projected or the purpose for which the building is to be used.’’ Evi- 
dently a condition requiring a house-owner not to build on the area proposed to 
be built upon is not one of the conditions prescribed by s. 96(2). Provided the 
proposed construction does not contravene the rules and the bye-laws of the 
municipality and the provisions of the Act, it appears implicit in s.96(2) 
of the Act that the municipality shall on an application which supplies the re- 
quisite information give permission to construct subject to condition in respect 
of matters specified therein or ask for further information with regard 
to the location of the building if such information has not been furnished: and 
a power to refuse permission to build either on the whole or on a part of land 
belonging to the applicant is not conferred upon the municipality by s.96(2). 
That was so decided by this Court in Manaklal Hirabhat v. Land Acquisition 
Officer, West Khandesh.' 

The municipality is, however, invested with authority to refuse permission 
applied for under sg. 96(1). It is provided by s. 96A(1) of the Bombay District 
Municipal Act: 

“When a person has given notice to the municipality under sub-section (1) of sec- 
tion 96 in regard to his intention to build, alter, add to or reconstruct a building, it shall 
be lawful to the municipality to refuse the permission applied for if the municipality 
passes a resolution proposing to acquire the land on which any building is proposed to 
be erected or any building situated on which is proposed to be altered, added to or 
reconstructed.” 

Section 96A(1) contemplates those cases where consistently with the rules and 
the bye-laws framed by the municipality an application is submitted for permis- 
sion to construct or add to or alter a building by a house-owner and the muni- 
cipality intends to refuse the permission applied for. But the refusal 
by the municipality will, by the expreas words used in s. 96A (1) of the 
Act, be valid only if the municipality passes a resolution proposing to acquire 
the land on which the applicant desires to erect a building or to alter, add to 
or reconstruct any building situated on the land. If the pee does not 
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pass a resolution proposing to acquire the land and refuses permission which 
is applied for under’s. 96(1), the refusal is invalid. In the present case, there 
is-no.evidence on the record to show.that the Municipality of Vyara had passed. 
any such resolution proposing to acquire the land on which the building of 
the respondent stood. The refusal by the municipality is, therefore, invalid, 
and construction of a building in contravention of that refusal is not effectively 
penalised by sub-s. (5) of s. 96 of the Act. 

Mr. Pandya, who appears on behalf of the municipality, weii that s. 96A 
of the Bombay District Municipal Act contemplates an absolute refusal.by the 
municipality to permit erection of a building and does not contemplate cases 
where there is refusal to sanction permission for construction on a part of the 
land on which the building is proposed to be constructed. We are unable to 
accept that contention. If the municipality refuses permission to alter, add 
to or reconstruct a building, by the express words used in the statute, the 
refusal must be accompanied by a resolution to acquire the land on which the 
building stands. It is, therefore, evident that s. 96A of the Act is not restrict- 
ed in ita application to cases where permission to erect a building is refused 
absolutely. In our judgment, refusal to permit construction on a part of 
the land proposed to be built upon will be effective only if the municipality 
resolves to acquire the land which is required or ordered to be kept unbuilt 


. upon. 


Mr. Pandya says that he is instructed to state that in fact a resolution 
to acquire the land under s. 96A of the Bombay District Municipal Act was 
passed by the Municipality. But no such resolution has been produced in the 
Court below and we are unable to proceed upon the assumption that such a 
resolution must have been passed. 

On the evidence, we have no doubt that the restricted sanction given by the 
municipality on the application submitted by the respondent did not prevent 
the respondent from making a construction upon that area of his land which 
is ‘‘shown in red ‘colour’’ in the plan, exh. 7. On the view taken by us, it is 
unnecessary for us to consider the other contentions which were raised in the 
Court below and which appealed to the learned trial Magistrate. 

We, therefore, confirm the order of acquittal passed by the learned Magis- 
trate in favour of the respondent and dismiss this appeal. 


Order of acquittal confirmed, 


ORIGINAL CIVIL. 


Before Mr. Justice Mudholkar and Mr. Justice Patel. 


MANILAL (MANIBHAT) GOPALJI DESAI v. THH UNION OF INDIA.* 

Indien Bar Councils Act (XXXVI of 1926), Sec. 4(8)—Constitution of India, Art. 14 
—Whether s. 4(3) and resolution passed by Bombay High Court tn pursuance of that 
section violate art. 14—Constitution whether guarantees right of franchise and right 
to be elected to political institution—Power of High Court to strike down law enact- 
ed by Parliament on ground that i violates fundamental right. 

Section 4(3) of the Indian Bar Councils Act, 1926, and the resolution passed by 
the Bombay High Court on April 10, 1952, in pursuance of the provisions of that 
section cannot be challenged on the ground that art. 14 of the Constitution of India 
is violated by them. 

Where the right conferred on. a person is not guaranteed by the. Constitution and 
‘does not flow from it and is netther a fundamental right, nor a common law right, 

nor a natural, inherent or unalienable right, but a franchise dependent upon the 
law and is thus merely a creature of a statute, it can be asserted only to the extent 
sind subject to the conditions specified in the statute creating it, Therefore, where 


* Decided, February 18, 1959. ` Miscollancdus Petition No. 408 of 1958, 
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the Legislature brings into existence a political institution and makes any provi- 
sions concerning its constitution or composition, the provisions of the law which 
bring that institution into existence cannot be challenged under art. 14 of the Con- 
ee ek rm E eee meray ee 
sented thereon. 

Breedlove v. Suttles’ and Snowden v. Hughes,’ relied upon. j 
Sheoshankar v. The State; Charaniit Lal v. Union of India, Barbier v. Connolly, 
Minnesota Ex Rel Pearson v. Probate Court’ Madden v. Kentucky,’ Tigner v. 
Texas’ Prince v. Commonwealth of Massachusetts’ Hayes v. Missouri,” Pembina 
Con. Silver Mining et, Co. v. Pennsylvania,” Lindsley v. Natural Carbonic Gas Co,” 
Plessy v. Ferguson,” The State of West Bengal v. Anwar AH Sarkar” and MacDougall 
v. Green,” referred to. 
The power of the High Court to strike down the provisions of a law enacted by 
the Parliament, if it finds that the impugned provision as enacted violates a funda- 
mental right claimed by a petitioner, is not in any way limited by the fact that the 
impugned law was enacted by Parliament and not by the State Legislature. 


Tue facts appear in the judgment. 


The petitioner in person. 
H. H. Seervat, Advocate General, with R. J. Joshi, for the respondents. 


MUDHOLKAR J. The petitioner is an advocate of this High Court. Respond- 
ent No. 1 is the Union of India, and respondent No. 2 is the Bar Council of this 
High Court. Upon the petition made by-the petitioner under art. 226 of the 
Constitution, Mr. Justice K. K. Desai issued a rule on November 4, 1958, 

the respondents to show cause why the provisions of sub-s. (3) of s. 4 
of the Indian Bar Councils Act, (Act XXXVIII of 1926), and also all the reso- 
lutions and rules made thereunder or in conformity therewith should not be 
declared illegal and ulira vires of the Constitution, and further why an appro- 
priate writ or order or direction should not issue against the respondents or 
any of them restraining them from holding any elections on the basis of the 
reservation of seats as contemplated by subs. (3) of s. 4. 

It is common knowledge that as a step towards establishing an autonomous 
bar, the Indian Bar Councils Act was enacted in the year 1926, and Bar Coun- 
cils were established for certain High Courts including this High Court. The 
composition of the Bar Councils is dealt- me by s. 4 of the Act, which runs 
thus: 

wee diyer Dar Canak alalt comet at iian iaman ab aphane= 

(a) one shall be the Advocate-General; : 

(b) four shall be persons nominsted by the High Court, of whom not more than two 
may be Judges of that Court; and 

(e) ten shall be elected by the advocates of the High Court from amongst thelr 
number. 

(8) OF tin eissied membersot avery Bar Counci nat lade thun dive: dhali bo paini 
who have for not less than ten years been entitled as of right to practise in the High 
Court for which the Bar Council has been constituted. 

(3) Of the elected members of the Bar Councils to be constituted for the High Courts 
of Judicature at Fort William in Bengal and at Bombay such proportion as the High 
Court may direct in each case shall be persons who have, for such minimum period as 
the High Court may determine, been entitled to practise in the High Court in the exer- 
cise of its original jurisdiction, and such number as may be fixed by the High Court out 


1 (1987) 802 U.S. 277, 82 Law. ed. 253. 9 (1944) 321 U.B. 158, 88 Law. ôd. 645. 

2 (1044) 321 U.S. I, 88 Law. ed. 497. 10 (1887) 120 US. 68, 71, 80 Law. ed. 578. 
3 [1951] Nag. 646. il 1911} 125 U.8. 181, 3] Law. ed. 650. 
4 [1951] A.T.R.8.0. 41. - 12 .(1911} 220 U.8. 61, 78, 55 Law. ed. 869, 
5 (1885) 118 U.S. 27, 28 Law. ed. 923. . 877. 

6 (1940) 809 U.S. 270, 84 Law. ed. 744.- 18 (1898) 168 U.S. Jat, 41 Law. od. 258. 
7 (1940) 309 U.S. 88, 84 Law. ed. 591. 14 en B.O.R. 284 

8 (1940) 810 U.S. 141, 84 Law. ed 1124. 15 (1848) 335 U.S. 281, 33 Law ed 3e 
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Ce ee Pe oe 
Faculty of advocates in Scotland,” 

Then follows sub-s. (4) which deals with a matter with which we are not con- 
cerned. We do not, therefore, reproduce it. In pursuance of the provisions 
of sub-s. (3) of s. 4, this High Court psu the following resolution on Sep- 
tember 25, 1928: 

Sik a hereby rood hatot thw ter doded merbar oi ie Ba Condi “obs 
constituted for the High Court of Judicature at Bombay, one half shall be persons who 
have, for the minimum period of ten years, been entitled to practise in the High Court 
in the exercise of its original jurisdiction, and four, out of the said one half, shall be 
barristers of England or Ireland or members of the Faculty of Advocates in Scotland.” 
This resolution was amended on April 3, 1944, by reducing the number of 
barristers from 4 to 3 and increasing the number of advocates on the Original 
Side from 1 to 2. A further alteration in the number of representatives of 
persons entitled to practise in this High Court was made on April 10, 1952, 
as a result of which the reservation of seats for persons practising on the 
Original Side has been reduced from 5 to 4, and that for barristers from 8 to 
2. Reading the resolution along with the provisions of s. 4, the composition 
of the Bar Council for this High Court now is (a) Advocate General, (b) 
four persons nominated by the High Court, (c) 10 persons elected by the 
advocates of whom 4 will be persons entitled to practise on the Original Side 
of the High Court and out of th these 4, 2 will be barristers of England or Ire- 
land or members of the Faculty of Advocates in Scotland. 

In pursuance of the rules framed under the Act, elections for filling five 
seats were ordered to be held on December 12, 1958. The petitioner, who had 
offered himself as a candidate at those elections, therefore, had sought, in addi- 
tion to the relief or declaration concerning the validity of subs. (3) of s. 4 
and the rules ab initio made thereunder, an interim injunction restraining the 
Bar Council from holding any elections as then notified. The injunction was 
refused, and elections have taken place. 

The petitioner has alleged in his petition that at the date of the elections, 
8,000 advocates were on the roll of the Bar Council, out of whom only 800 
are entitled- to practise on the Original Side. He has pointed out that whereas 
7,200 advocates who are entitled to practise on the Appellate Side cannot send 
more than 6 representatives to the Bar.Council, 800 advocates entitled to prac- 
tise on the Original Side can send at least 4 representatives to the Bar Council. 
‘This, he contends, is an unjustifiable discrimination. During the argumenta 
at the Bar, he said that the number of barristers which form part of the 800 
- advocates entitled to practise on the Original Side is only 200. To entitle such 
a small group of persons separate representation on the Bar Council by elect- 
ing two persons is nothing short of favouritism. Relying upon the provisions 
of art. 14 of the Constitution, his argument is that the reservation made by 
the High Court in its resolution is unconstitutional and that the power where- 
under the High Court has acted has been rendered void by the operation of 
art. 18 of the Constitution. We may also mention here that the petitioner re- 
ferred to the. resolution passed by the High Court on October 24, 1949, dbolish- 
ing the distinction between Advocatea (O.S.) and Advocates (A.S.), and’ con- 
tended that after the passing of that resolution, the class of advocates entitled 
to practise exclusively on the Original Side has ceased to exist as a separate 
entity, .and for this reason also no reservation of seats for the now non-existing 
class can be permitted. 

The learned Advocate General, as Ex-Officio Preaident of the Bar Council, 
appeared befora us on behalf of the Bar Council. He contended that even if 
we were of the. opinion’ that the provisions of subs. (3) of s. 4 have violated 
art. 14 of the Constitution, we should not grant the declaration sought for by 
the petitioner, because the Act is an All India Act, and the impugned provi- 
sign applies to the Caleutta High Court also. He further pointed ont that 
even under the Constitution, legislation with respect to persons entitled to 
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practise before the High Court is placed in the Union List and as such it is 
exclusively within the legislative competence of the Parliament. It is true that 
the impugned provision applies also to the Calcutta High Court, and the Bar 
Council Act deals with a subject which is exclusively within the legislative 
competence of the Parliament. But these facts are not relevant for consider- 
ing whether we should give the appropriate relief to the petitioner or nót, If 
we find that the impugned provision as enacted violates a fundamental right 
claimed by the petitioner, it is our bounden duty to give redress to him, even 
if that involves the striking down of the provisions of a law enacted by the 
Parliament, or of a law which must be deemed to have been enacted by the 
Parliament. The powers of Courts in this regard are not in any way limited 
by the fact that the impugned law was enacted by Parliament and not by the 
State Legislature. 

The learned Advocate General then contended that the provisions of sub- 
8. (3) of s. 4 are not discriminatory and further that they only confer a discre- 
tion on the High Court, which is the highest Judicial Tribunal in the State, 
to provide for appropriate reservation for certain class of lawyers, if the High 
Court was satisfied that it was neceasary to do so. 

It seems to us that the provisions of sub-s. (3) of s. 4 which confer, as they 
do, a power on the High Court to make provisions for reservation of seats for 
certain classes of lawyers, are not themselves discriminatory. It is open to 
the High Court to exercise the discretion conferred by the Legislature in any 
way it likes, and it may decide upon making any reservations, or it may de- 
cide not to make any reservations at all. We may further point out that the 
provisions empower the High Court to make a reservation only in respect of 
advocates who have practised for a certain minimum period and thus presum- 
ably possess some additional qualifications. It further specifies the classes of 
advocates in respect of whom the reservation is permitted to be made. Per- 
sons belonging to these classes are regarded by the Legislature to possesa spe- 
cial qualifications. Therefore, the provision is not open to challenge on the 
ground that it confers an arbitrary or a naked discretion on the High Court. 
Finally, the discretion is conferred on the highest judicial authority in the 
State which can be trusted to exercise it judiciously. 

Apart from that, we think that where the Legislature brings into existence a 
political institution and makes any provisions concerning its constitution or 
composition, the provisions of the law which bring that institution into exist- 
ence cannot be challenged under art. 14 of the Constitution, on the ground that 
the various interests concerned are unequally represented thereon, for, in 
bringing a political institution into existence, the Legislature has ample dis- 
cretion in the matter of providing for representation thereon of the interests 
concerned. In such a case, the right of representation granted to persons or 
interests would merely be a creature of the statute creating the institution. 
Where the right conferred on a person is not guaranteed by the Constitution 
and does not flow from it and is neither a fondamental right, nor a common 
law right, nor a natural, inherent or unalienable right, but a franchise depend- 
ent upon the law and is thus merely a creature of a statute, it ean be asserted 
only to the extent and subject to the conditions specified in the statute creat- 
ing it. The Bar Council is an institution which is the creature of the Act 
creating it. It confers a right on Advocates, among other things, to elect re- 
presentatives from their own class to the Bar Council. This is neither a funda- 
mental nor a common law right. The Act similarly empowers this High Court 
to provide for the special reservation of seats in the Council to advocates en- 
titled as of right to practise on the Original Side and to Barristers, provided 
they have a certain minimum standing at the Bar. The right of being & 
member of the Bar Council is also not a fundamental or a common law right, 
but is one conferred by the Act alone. 

Part III of the Constitution deals with fundamental rights.. It guarantees 
the right to freedom, the right against exploitation, the right'to freedom of 
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religion, right to property, and a right to constitutional remedies. It also 
guarantees cultural and edncational rights and a right to equality; but it does 
not guarantee the right of franchise nor a right to be elected to a political 
institution. Part XV of the Constitution deals with elections. Article 825 
eequrring in that Part provides: 

: no permon aball ba Ineligibla:for idlusion mn any suck toll or claim to ba adud: 
ad dn any special dlectoral ToL.. .on grounds only of religion, race, caste, sex or any 
of them?” ‘.. 

But this article deals with elections to the Houses of Parliament and to the 
State Legislatures, and not to-each and every institution. Similarly, art. 326 
provides for adult franchise; but that franchise relates to elections to Parlia- 
ment or the State Legislature. The general law of the land also does not re- 
cognise the right of a citizen to exercise a franchise or to be a candidate for 
the election. As has been already pointed out, these rights are not natural 
or unalienable rights of a citizen. The only sources of such rights in India with 
respect to political institutions other than the Parliament and the State Legis- 
latures are the statutes bringing those institutions into existence. 

There are several decisions of the Supreme Court of the United States and 
the Supreme Courts of the various States in that country, which have dealt 
with this question. They are referred to in. para. 458 at pages 171 to 177 
of Corpus Juris Secundum, Vol. 16A. We, however, refer in particular to 
two of them. In Breedlove v. Sutiles,’ a State statute providing for the col- 
lection of a poll-tax of 1 dollar as a pre-requisite to the right to register and 
vote at the election was challenged on the ground that it violates the equal 
protection clause and the privileges and immunities clause of the Fourteenth 
Amendment, because that law applied only to persons between the ages of 
21 and 60. Negativing this contention, the Supreme Court observed (p. 283): 

“To make payment of poll taxes a prerequistte of voting is not to deny any privi- 
lege or immunity protected by the Fourteenth Amendment, Privilege of voting is not 
derived from the United States, but is conferred by the State and, save as restrained 
by the Fifteenth and Nineteenth Amendments and other provisions of the Federal Con- 
stitution, the State may condition suffrage as it deems appropriate.. .The privileges 
and immunities protected are only those that arise from the Constitution and laws of 
the United States and not those that spring from other sources.” 

In Snowden v. Hughes*, the petitioner, a citizen of Llinois, claimed damages 
from that State for injury to property and for deprivation of a right or privi- 
lege of a citizen of the United States. The privilege or right to property, 
according to the petitioner, was the right to stand as a candidate for the State 
office. According to him, this ‘was denied to him by the provisions of the 
Electoral law. Dealing with the matter, Stone C.J., who delivered the judg- 

ment of the Court, observed (p. 6): ‘ 

: _ “Three distinct provisions of the Fourteenth Amendment guarantee rights of persons 
and property. It declares that ‘No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor shall any State 
‘deprive any person of life, liberty, or property, without due process of law; nor deny 
to any person within its jurisdiction the equal protection of the laws.’ 

- The protection extended to citizens of the United States by the privileges and immu- 
nities clause includes those rights and privileges which, under the laws and Constitu- 
‘ton of the United States, are Incident to citizenship of the United States, but does not 
include rights pertaining to state citizenship and derived solely from the relationship of 
the citizen and his state established by state lew... The right to become a candidate 
for state office, like the right to vote for the election of state officers.. is a right or 
privilege of state oftizenship,-not of nstiinal citizenship which alone is protected by the 
. privileges and immunities clause.” 

Article 14 of thé Constitution corresponds to some extent with the Fourteenth 
Amendment to the Constitution of the United States. No doubt, as has been 
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pointed out in Sheoshankar v. -The State, art..14 involves two concepts, -8 
‘positive one, and a negative one. One is ‘‘equality before the law’’, and: the 
other is ‘‘equal protection of the laws”. . As has been pointed . out by . the 
Supreme Court in Charanjit Lal v. Union of Indiat, the two. expressions in 
substance mean One and the same.. We would, therefore, be justified in rely- 
ing upon the American decisions in-support of our view. The principles afore- 
said would also apply to the Bar. Coungil, because it is algo a political insti- 
peg mere inasmuch as the State has social interest in the administration of; justice 

‘ore, it can exercise its regulatory powers for bringing the Bar Coun- 
at into existence; see Willis Constitutional Law, page 750.. It would, there- 
fore, follow from this that it is not open to the petitioner to challenge the 
validity of s. 4(3) of the Act. 

Apart from that, we do not think. that the Legislature, ‘in reserving ` geats 
for certain classes of advocates, did something which-is prohibited by art. 14 
of the Constitution. No doubt, art. 14 lays down that no person shall þe denied 
equality before the law or the equal protection of the laws. But it also pre- 
supposes that the persons to be granted equality before. the law, and equal 
protection of the laws must themselves be a class. This article does not say 
that there shall be absolute equality amongst men in all circumstances and‘in 
all conditions. That is a physical impossibility. Nor does this article mean 
that things which are- different shall be treated as if they were same. What it 
does mean is denial of any specialprivilege by reason of birth, creed_or the 
like, and also the equal subjection of all individuals and classes to the anne 
avy of the land As has been observed in Skeoshankar’s case, - 

il scees ty No duiying eis fiak tat i la dea peaatila fer any "law: to make tE Jid te 
things different in themselves as the same. What is meent by equality of status is that 
rights of the same kind-are to be treated equally, ie, in the same way, as between diffe- 
rent individuals.” 

Robson in his book on Justice and Administration Law, 1947, says at page 264: 

“This leada us to the principle of equality in that when a given set of facts or a 
particular group of individuals have been thrown into their appropriate legal categories, 
the judge must apply to the individual concerned the law that governs the entire class 
of objects or persons situated in those’ circumstances. All petitioners for divorce ‘must 
be subjected to the same rules of lew, adultery cannot be excused in one respondent 
because’ of his laudable war record; or- because hè and the judge have a mutual friend, 
This disinterested treatment of each member of a legal category on similar lines, regard- 
Tees of race, religion, antecedents, physical appearance, intellect, publio spirit ‘or occu- 
pation is the foundation of judicial impartiality. „ Tn thia mene altis before Taw Zany 
be said to have a reel existence.” 

Acting on this principle, it has been held in scores of cases by the Supreme 
Court of the United States that making reasonable classifications by law is not a 
denial of equal protection. One of the leading cases on the point is Barbier v. 
Connolly’, where it was pointed out that what the constitutional guarantee for- 

bids is class legislation . but not classjfication which rests upon reasonable 
grounds of distinction. Amorigast -the recent’ cases which take thé same view 
are the following: Minnesota Ex Rel. Pearson v. Probate Court, Madden v. 
Kentucky”, Tigner v. Texas®, Snowden y.. Hughes, and Prinos. v: Common- 
wealth of Massachusetis®. Tt is clear from all these decisions that the. Consti- 
tution -does not prohibit legislation which is limited either. in the objects to 
which it is directed or by the territory.within which it is to operater ‘As ob- 
mryo in Hayes v. Missouri!?, 
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alike, under like circumstances and conditions, both in the privileges conferred and in” 
the liabilities imposed.” 

Then, again, as pointed out in Pembina Con. Silver Mining et., Co. v. Pennsyl- 

vania,'! what is prohibited by the Constitution is deliberately treating a per- 

son or a class of persons in a prejudicial way. 

The classification permissible by the State extends to all kinds of activities 
and the State has wide discretion in the matter. It is only where there is no 
reasonable basis for a classification that legislation making such classification 
may be declared discriminatory. But even then, as held in Lindsley v. Natural 
Carbonio Gas Co.'2 and Plessy v. Ferguson,'> it is the duty of the Court to 
sustain the classification if any state of facts can reasonably be conceived in 
justification of the classification. Further, the burden is upon the person who 
assails the classification to show that it does not rest upon a reasonable basis. 

As observed by Willis at p. 580— 

“Many different classifications of persons have been upheld as constitutional A 
‘law applying only to one person or one class of persons is constitutional if there is suff- 
cient basis or reason for it.” : 

Now, here we have two bases for classification. Those bases are: the length 
of practice as an advocate of the Original Side, and the possession of a special 
professional qualification. The Legislature has, in its wisdom, deemed it neces- 
sary to make a reservation of seats in favour of these two classes, and this the 
Legisla was entitled to do. It may be pointed out that this differentia- 
tion is not on: grounds of race, religion, sex, etc., but solely on the ground 
of qualifications. It may be that the Court may think that the qualifications 
are not sufficiently high or distinctive to merit a separate treatment; but that 
cannot be a ground for a Court to refuse to uphold the classification made by 
the State. That is a matter which is particularly within the competence of the 
State to determine, and it is not open to the Court to substitute its own judg- 
ment for that of the State in this matter. The classification which the State 
has made is not arbitrary, and there appears to be a reasonable basis for it. It 
fulfils the two tests laid down by Das J. (as he then was) in The State of West 
Bengal y. Anwar Ali Sarkar’+. There his Lordship observed (p. 834): 

..In order to pass the test, two conditions must be fulfilled, namely, (1) that the 
“classification must be founded on an intelligible differentia which distinguishes those’ 
that are grouped together from others, and (2) that the differentia must have a rational 
. relation to the object sought to be achieved by the Act.” 

Thus, whichever way we look at it, it would follow that the reservation of 
seats permitted by sub-s. (3) of s. 4 cannot be regarded as unconstitutional. 

It may not be out of place to refer here to MacDougall v. Green'®, where the 
provisions of a State statute which was challenged provided that candidates 
for Statewide office should have support not limited to a concentrated locality, 
which, in a sense, is the converse of the case before us. In this U.S. case the 
` facts were as follows: In the year 1935 a clause was added to a State statute 
of Ilinois which required that a petition to form and to nominate candidates 
for a new political party be signed by at least 25,000 qualified voters, provided 
that included in the aggregate total of 25,000 signatures, were signatures of 
200 qualified voters from each of at least 50 counties within the State. The 
effect of the statutory requirement was that the electorate in 49 of the coun- 
- ties with 87 per cent. of the registered voters could not, but 26,000 of the 
‘remaining 18 ‘per cent. of the registered voters, properly distributed among 
the 53 remaining counties, could form a new party. A contention was, there- 
fore, raised that this statute offended the provisions of the Fourteenth Amend- 
ment of the Constitution. Negativing this contention, the majority of the 
Court observed (pp. 283-284) : 

It is allowable State policy to require that candidates for state-wide office should 
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have support not limited to a concentrated locality. . This is not a unique policy...To 
assume that political power fe a function exclusively of: numbers is to disregard the 
practicalities of government, Thus, the Constitution protects the interests of the smaller 
against the greater by giving in the Sénate entirely .uħequal representation to popula- 
tions. It would be strange indeed, and doctrinaire, for this Court, applying such broad 
constitutional concepts as due process -and equal protection of the laws, to deny a State 
the power to amure a proper diffusion of political initiative as between its thinly popu- 
lated counties and those having concentrated nasses, in view of the fact that the latter 
have practical opportunities for exerting their political weight at the polls not available 
to the former.” 

Upon this ais it would follow that neither sub-s. (3) of s. 4 nor the resolu- 

tion passed by the High Court on April 10, 1952, can be challenged, | on the 
ground that art. 14 is violated by them. : 
_ We would, however, like to mention that the learned Advocate aan re- 
ferred us to the position in Bngland in regard to the organisation and consti- 
tution of the Bar Council, and to the Report of the All-India Bar Committee 
of 1953, and stated that according special treatment to advocates practising 
on the Original Side and the barristers’ cannot be regarded as an act 
of favouritism. He further poirtted out that the training received by this 
claw of lawyers was of a special kind and intense, and that undergoing such 
a training is not obligatory for persons who start practice on the Appellate 
Bide or in the mofumil Further, according to him, there was, till thé year 
1949, a real distinction between persons practising.on the Original Side and 
those on the Appellate Side. He then pointed out that though the distinction 
between the Original Side and the Appellate Side has been swept away, the 
persons who are today obtaining the benefit of special representation’ are those 
who have been practising on the Original Side for 10 years or more, that is, 
“they are persons who have received the benefit of special and in e train- 
ing. He further pointed out that as a result of the abolition of the distinction 
between the Appellate Side and the Original Side pn November 7, 1949, every 
advocate is, as from that date, entitled -to practise on the Original Side. Those 
persons who were. already practising as advocates on the Appellate Side on 
November 7, 1949, will also be entitled to. the benefit of the special reservation 
for advocates prac on the Original Side after November .7,. .1949." The 
question, therefore, whether there is any point in continuing the special Tepre- 
sentation would arise for consideration thereafter, and that it is not. necessary 
to consider it now. 

We may point out that till 1949 the Prothonotary, and Senior ‘Master of 
this High Court used to maintain a separate roll of advocates Practising’ dn the 
Original Side. After the abolition of the distinction betwean the Appellate 
Side and the Original Side, this roll is no longer being maintained. At- one 
stage of the argument, we felt that this would create some difficulty in ascer- 

_ taining the class of persons who would be entitled to special reservation. We, 
` however, find that in the list maintained by the Bar ‘Coungil the relevant in- 
formation is given against the names of advocates who were as of right entitled 
` to practise on the Original Side prior to November 7, 1949, and those who are 
‘barristers. No practical difficulty, therefore, arises -for- giving effect to the 
_ Teaolution of the-High Court. - . 
The petitioner, Mr. “Desai, did not. suggest that the ‘High Court made any 
_ purposefyl discrimination in fixing’ the various: proportions in its -resolution 
7 dated March 81, 1952.. His only: attack was on the provisions of sub-s..(3) of 

z. 4 of tha Act. It is, therefore, -not necessary for us to consider whether the 
. disqretion conferred on the High Court has been exercised arbitrarily or in a 
. eapricigus manner 
Upon this view, ivè denim “he petition, but we make no order ds to costa: 
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APPELLATE CIVIL. 


Before Mr. Justice Vyas. 


- BARDARSING AMARSING GAHBERWA v. RAKARAN RAMNATH 
UPADHAYA.*-- - 

Tadian Limitation Act (ix Shane), Art ia APUK ta eet dda aa dace 
rejected—Appeal against order of rejection dismissed—Darkhast filed to execute 
award decree—Whether period of Hmitation runs from date of award decree or date 
on which appeal against application dismissed—W ord “appeal” whether restricted to 
appeal from order or decree sought to be executed. 


The word “appeal” in column 8 of art. 182 of the Indian Limitation Act, 1908, is 
not restricted to an appeal from an order or decree which is sought to be executed, 
but includes an appeal from an order having direct and immediate connection with 
the decree which is sought to be executed, — 

In a suit filed by the plaintiff to set aside a sale-deed in respect of property valued 
at about Rs. 17,000, an award decree was passed on October 19, 1850, for Ra. 4,000. 
The plaintiff then filed an application to set aside the award decree praying that the 
decree should have been passed for an amount of Rs. 17,000 and odd. This appl- 

-, cation was rejected, and an appeal from ‘this order of rejection was dismissed by the 
High Court on July 8, 1953. The plaintiff on November 11, 1954, filed a darkhast to 
execute the award decree. On the question whether the darkhast was in thme:— 

Held, that the order which was passed on the plaintiffs application had a‘ direct 
and tmmediate connection with the award decree sought to be executed, 

that the starting point of limitation was, therefore, July 8, 1953, on which date the 
High Court dismissed the appeal filed by the plaintiff from the order rejecting his 
application, and 

that, therefore, the darkhast ‘was in time. ` T 

Nagendra Nath Dey v. Suresh Chandra Dey,' followed. 

Mahadeo Bhimashankar v. Fatumiya, dissented from. i 
. Bhawanipore Banking Corporation, Ltd. v. Gouri Shankar Sharma,’ Nagappa v. 
Gurushantappa’, Narayan v. Radhabei,’ Narmadabai- Narayanshet v. Hidayatal,' 
' Rameshwar Prasad v. Parmeshwar Prasad,’ Jacinto v. Fernandez, Fakir Chand Man- 
dal v. Daiba Charan Parn? and Shivaramachari v. Anjaneya,” réferred to. 


Tua facts appear in ‘the Judgment. 


Y. B.-Rege, for-the appellant. 
R. G. Samant, for N. M. Konkar, for napora No. 1. 
Ramnath Shivlal, for reapondents Nos. 2, 3, 5 to 8. 


Vyas J. This first appeal arises out of an execution proceeding and it raises 
` a question under.cl. (2) of art. 182 of the Indian Limitation Act. The ques- 
tion is as to the construction of the. word ‘‘appeal’’ in cL (2) of art. 182. Does 
the word mean an appeal from the decree which is sought to be executed or 
would it include an appeal from an order having direct. and immediate con- 
nection with the decree which is sought to be executed? This interesting 
point arises upon ‘the following circumstances :— 

The appellant-plaintiff filed a suit, being Suit No. 15 of 1948, to set aside 
“a certain sale-deed which was passed ‘by ‘his father. The value of the’ property 
“that waa the subject-matter of the sdle-déed was Ra. 17,187-8-0. The dispute 
‘was referred to arbitration and the arbitrator made an award upon which a 
decree was based. The award decree was. passed on’ October 19, 1950, and it 


* Decided, Augus 1 18, 28 1958. First Appeal fies 35 Bom: L. R. 482. 


Ar 


No. aba i Wi tho decision of Bashi- 1985) 38 Bom. L. R. 215. Ea 
Senior Division, 1948) 50 Bom. L.R. 696. À 


SAT A o. 15 of 1948. 1951 ALR Dal oe F.B. 
a Sholepa rela Bom. L. R. 1065, r.o. 


1930) 41 Bom. L. R. 921. 
2 (1947) 50 Bom. L. R. 221. 1927) LL.R; 54 Cal 1052. 


[1951] A.I.R. Mad. 983, r.n. 


ro 
OODD 


3 [1950] 8. 0. R. 28. 


1958.] SARDABSING V. BAKARAN (A.0.5,)}—Vyaa J. > 988 


was for the amount of Ra. 4,000. . The plaintiff filed a Miscellaneous Appli- 
tution, being Miscellaneous ‘Application No. 272 of 1949, whereby he challenged 
the award decree dated October 19, 1950. He sought to have the award decree 
set aside. The above-mentioned Miséellaneous’ Application No. 272 of 1949 
was rejected on October 10, 1950. From the said order of rejection, the: plain- 
tiff appealed to the High Court and the High Court dismissed the appeal on 
July 8, 1953. The present darkhast to execute the award decree was filed by 
‘the plaintiff on November 11, 1954. 

Now, the question arising for consideration is as to what is the starting point 
of limitation upon the above facts. Would the starting point be October 19, 
1950, the date upon which the award decree was passed, or would the limita- 
tion commence to run from July 8, 1958, the date upon which an order was 
made by the High Court dismissing the appeal of the plaintiff from the order 
rejecting his Miscellaneous Application No. 272 of 1949? 


The question of construction of art. 182, cl. (2), has been the subject- 
matter of considerable discussion in several cages. But, in my view, all doubts 
upon the question of construction of the word ‘‘appeal’’ occurring in cl. (2) of 
art. 182 have been set at rest by the decision of the Privy Council in Nagendra 
Nath Dey v. Suresh Chandra Dey.! That was a case in which a mortgage 
decree was passed on June 24, 1920. One of the decree-holders, a man named 
Madan Mohan, was dissatisfied with the order of the learned Subordinate 
Judge disallowing his claim to be substituted by any one of the decree-holders 
whose rights he (Madan Mohan) claimed to have acquired. Madan Mohan 
appealed to the High Court and his appeal purported to be against the order 
of the Subordinate Judge dated June 24, 1920, rejecting his claim against his 
co-plaintiff. It may be noted that in the appeal which Madan Mohan made to 
the High Court, he did not join the judgment-debtors. In other words, the 
quarrel in the appeal which was filed in the High Court by Madan Mohan was 
a quarrel between the two plaintiffs. Madan Mohan stated in his appeal that 
no decree had been drawn up in the case and, therefore, he was appealing 
against the order of the Subordinate Judge. That, however, was not true. 
The appeal, though irregular in form and insufficiently atamped, was admitted 
by the High Court and it was heard in due course and was dismissed. Subse- 
quently, in execution of the original decree that was passed by the Subordi- 
nate Judge, a question arose whether the terminus a quo was the date of the 
decision of the irregular appeal or the date of the original decree in suit, 
namely, June 24, 1920. Upon the matter going before their Lordships of the 
Privy Council, their Lordships observed (p. 1070) : 

..the question must be decided upon the plain words of the article: ‘Where there 
has been an appeal’, time is te run from the date of the decree uf the appellate Court. 
There is, in their Lordships’ opinion, no warrant for reading into the words quoted any 
qualification either as to the character of the appeal or as to the parties to it; the words 
mean just what they say. The fixation of period of limitation must always be to some 
eee But in construing such provi- 

Se ee ee eee ee ae 
the words is, their Lordships think, the only safe guide.” 
Their Lordships then proceeded to observe: 

Cee iii eaae cles Gigs ovine Ma Mal le anly Sanat dab Saline 
Siren cy ae ee es ee ee iA 
tomis pafi ol ereculon, rete ee Beak svete Inna Ehen may. Lad o Da 
advantage.” (p. 1071). 

It is clear, therefore, that their Lordships did not read the word ‘appeal’? 
in el. (2) of art. 182 subject to restriction of cls. (f), (3) and (4) of the said 
article and they were not prepared to import into the word ‘‘appeal’’ any 
consideration. which. would narrow down the pldin’ meaning of that word. 
When their Lordships observed that it was at least an intelligible rule that so 
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long as there was any question swb judice between any of the parties, these 
affected should not be compelled to pursue the so often thorny path of execu- 
tion, which, if the final result was against them, might lead to no advantage, 
it is clear that they did not divorce the connotation of the word ‘‘appeal’’ 


> from any question which might be sub judice between any of the parties to 


the litigation. .As cl. (2) of art. 182 follows close upon cL (1), it might, per- 
haps have been more natural to construe the word ‘‘appeal’’ occurring in 
cl. (2) so as to mean ‘‘appeal from the decree or order” referred to in ol. (1). 
But this consideration did not weigh with their Lordships of the Privy Coun- 
cil when a question arose before them of construing the word “appeal” in 
cl. (2).. They, in terms, pointed out that the fixation of the period of limita. 
tion cannot always be a natural fixation, but must be to some extent arbitrary 
and.it might frequently result in hardship either to one party or to the other. 
It is significant to remember in this context that when the Legislature used the 
word ‘‘appeal’”’ in cl. (2) they did- not, in terms, say that the appeal was to 
refer to the decree or order mentioned in cl. (1). It is clear that the Legis- 
lature did not intend to import any qualification in the connotation of the 
word ‘‘appeal’’ when they used that word in cl. (2), for instance, qualifica- 
tion that it should be an appeal from the decree that was sought "to be exe- 
cuted. Following, with great respect, the principle laid down:by their Lord- 
ships of the Privy Council in Nagendra Nath Dey v. Suresh Chandra Dey, the 
principle being that the words used by the Legislature must be construed to 
mean just what they say, I must uphold the contention of the learned advo- 
cate Mr. Bege appearing for the appellant-plaintiff that the starting point of 
limitation in this case would be the date ‘‘8th July 1958,’’ upon which date the 
High Court dismissed the plaintiff’s appeal which was filed by him from an 
order rejecting his Miscellaneous Application No. 272 of 1949, which was made 
for setting aside the award decree. 
In Bhawanipore Banking Corporation, Lid. v. Gouri Shankar Sharma?, a 
` preliminary decree on a mortgage was passed ez parte on August 21, 1940. 
The judgment-debtor made an application under s. 36 of the Bengal Money- 
lenders Act for re-opening the decree and the application was dismissed for 
defanlt of appearance on December 20, 1941, and an application under O. IX, 
r. 9, Civil Procedure Code, for restoration of this application was also dis- 
missed on June 1, 1942. In the meanwhile on December 1941, a final 
decree was passed. The judgment-debtor preferred an appeal from the order 
dismissing his application under O. IX, r. 9, Civil Procedure Code, and this 
` appeal was dismissed for non-prosecution on July 8, 1944. On April 9, 1945, 
the decree-holder applied for the execution of the decree. It was held by the 
` Supreme Court that the words ‘‘where there has been an‘appeal’’ in el. (2) of 
art. 182 must be read with the words ‘‘for the execution of a decree or order” 
` in the Ist coltimn of the article and, therefore, the fact that there was an ap- 
peal from the order dismissing the application under O. IX, r. 9, made in 
‘ connection with the proceeding under s. 36 of the Money-lenders Act, could not 
give rise to a fresh starting point for limitation under art. 182, cl. (2). In 
-the body of the judgment delivered by their Bordeta they observed (p. 
22) 

“Lilia a Pare tik aa lls Teche) wid eabc td Ep ase 
buat alee date Les tee Gas a (2). of art. -182), -it cannot 
be held to cover an appeal from an order which is passed in a collateral proceeding 
or which has no direct or immediate connection with the decree under execution.” 

It must follow by necessary implication from these observations that if an 
` appeal is made from an order which has a direct or immediate connection with 
the decree under execution, that appeal would be covered by the.expreasion 
“appeal” in cL (2) of art. 182. Now, in the present case it could-not be dis- 
puted that the order which was passed:in Miscellaneous Application No. 272 of 
1949, which was filed by the plaintiff, had a direct and immediate connection 
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with the award decree. The award decree was passed for the amount of 
Rs. 4,000. It is clear that the plaintiff’s prayer in Miscellaneous Application 
No. 272 of 1949 was that the decree should have been passed for an amount 
of Ra. 17,000 and odd. The plaintiff's grievance in his Miscellaneous Appli- 
cation No. 272 of 1949 was in respect of the award decree which was passed 
only for Rs. 4,000. It is, therefore, perfectly plain that the order which was 
passed in plaintiff’s application No. 272 of 1949 was directly and immediately 
connected with the decree under execution, namely, the award decree, which is 
sought to be executed in the present darkhast filed by the plaintiff on Novem- 
ber 1954. From the order rejecting the plaintiff’s Miscellaneous Applica- 
tion No. 272 of 1949 there was an appeal in the High Court and that appeal 
was dismissed by the High Court on July 8, 1953. It is clear, therefore, that 
the order in appeal made by the High urt was alao an order which had a 
direct and immediate connection with the decree sought to be executed in the 
present darkhast filed by the plaintiff on November 11, 1954. In these cir- 
cumstances the present case would be covered, by necessary implication, by 
their Lordships’ observations : : 
“however broadly we may construe the expression ‘Where there has been an appeal’, 
“it cannot be held to cover an appeal from am order which is passed in a collateral pro- 
ceeding or which has no direct or immediate connection with the decree under execution.” 
In Nagappa v. Gurushontappa® the trial Court was dealing with a suit for 
partition. The trial Court passed a decree in favour of defendants Nos. 1 and 
2 and against defendant No. 8 on December 14, 1925. Defendant No. 2 ap- 
pealed to the High Court against the decree and defendant No. 3 applied to 
the trial Court for review. The trial Court reviewed the decree on June 18, 
1926. Defendants Nos. 1 and 2 appealed to the High Court against the order 
granting review. The High Court dismissed both the appeals on October 29, 
1928. An application to execute the decree was made on September 2 1929. 
It was held by a division bench of this Court consisting of Mr. Justice Patkar 
and Mr. Justice Barlee that the execution application dated September 2, 1929, 
was within time, as under art. 182, eL (2) of the Limitation Act, 1908, the 
period of limitation commenced to run from October 29, 1928, ie., the date of 
the decree or order passed by the High Court in Appeal No. 65 of 1926. It 
may be noted that the Appeal No. 65 of 1926 which was decided by the High 
Court was an appeal made by defendants Nos. 1 and 2 against the order of 
the Court below granting the review application. As I have just mention 
the High Court held that the limitation would begin to run from the date 
the order made by the High Court in Appeal No. 65 of 1926. This decision is 
directly contrary to the contention pressed before me by the learned advocate 
Mr. Samant for respondent No. 1 that the word ‘‘appeal’’ in el. (2) of art. 182 
must relate to an appeal from a decree or order sought to be executed. In the 
body of the judgment delivered by Mr. Justice Barlee in Nagappa’s case 
Mr. Justice Barlee pointed out that the question which had arisen for consi- 
deration was as to the plain meaning of the words used in al. oh of art. 182. 
Mr. Justice Barlee negatived the argument that an appeal to fall within the 
meaning of art. 182 must be an appeal from an original decree. Mr. Justice 
Barlee followed the principle laid down by the Privy Council in Nagendra 
Nath Dey v. Suresh Flonita Dey that nothing must be added to the words of 
the article so as to narrow down the connotation of the word ‘‘appeal’’ used 
in el. (2) of art. 182. 
arayan v. Radhabas* also, it was held by this Court that cl. (2) of art. 
182 would cover an appeal from an order ing a review and that the word 
“appeal” was not confined to an appeal from a decree or order. sought ‘to be 
executed. . 
It may be noted in this case that. it was contended by Mr..Adarkar, who 
appeared for the appellant, that an appeal from an order granting a réview 
was not an appeal which would fall within el. (2) of art. 182. Mr. Justice 
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Barlee, who decided the case, negatived this contention and he observed that 
he was bound by the decision of Court in Nagappa’s case. I have already 
pointed out above that in Nagappa’s case it was decided that cl. (2) of art. 182 
did not refer exclusively to the appeals from decrees that were to be executed. 
Mr. Justice Barlee pointed out that the decision in Nagappa’s case was based 
on the Privy Council case of Nagendra Nath Dey v. Suresh Chandra Dey and 
held that the question must be decided: upon the plain words of the article ‘and 
that where there had been an appeal of any sort, time was to run from the 
we of the decree of the appellate Court. 

In Narmadabat Narayanshet v. Hidayatalls® also it was held by Mr. Justice 
Gajendragadkar that an appeal preferred by the defendant against the order 
dismissing his application to set aside an ex parte decree passed against him 
fell within the word ‘‘appeal’’ in clause (3) of art. 182 and that, therefore, 
in such a case limitation would commence to ran from the date of the final 
decree or order of the appellate Court. A contention similar to the one ad- 
vanced by Mr. Samant in the present case was advanced in that case also. But 
it was negatived by Mr. Justice Gajendragadkar and he observed (p. 701): 

“It seems to me that in view of the Privy Council decision In Nagendra’s case and 
in view of the later decision of this Court in Nagappa’s case it must be held that the ` 
word ‘appeal’ in coL 3 of art. 182 includes an appeal against an order rejecting the de- 
fendant’s application for setting aside the ex parte decree.” 

It is clear that Mr. Justice Gajendragadkar did not accept the contention that 
‘the word ‘‘appeal’’ as used in cL (2) of art. 182 was restricted to an appeal 
from the decree that was sought to be executed. 

On behalf of respondent No. 1 my attention is invited by Mr. Samant to a 
decision of this Court in Mahadeo Bhimashankar v. Fatumiya®. In this case 
the plaintiff had obtained a preliminary mortgage decree on June 27, 1933. 
The defendant preferred an appeal from that decree, and the Appellate Court 
made an order on November 16, 1935, declaring the appeal to have abated. 
The preliminary decree was made final on March 7, 1985. On March 80, 1935, 
the plaintiff filed a darkhast to execute the final decree and it was disposed 
of on September 14, 1985. On November 16, 1938, the assignees of the decree 
filed another darkhast to execute the decree. The defendant’s heirs contended 
that this darkhast was not filed within 8 years from the previous darkhast and 
that, therefore, it was barred by limitation. The assignees, relying on art. 182, 
el. (2), submitted that the darkhast was filed in time as it was filed within three 
years from November 16, 1935, on which date the Court declared that the ap- 
peal had abated. It was observed by a division bench of this Court consist- 
ing of Mr. Justice Bavdekar and Mr. Justice Dixit that as there was no appeal 
from the final decree which was the decree sought to be executed, time should 
be computed from the date of the final decree and not from the date on which 
the appeal from the preliminary decree was declared to have abated and that, 
therefore, the darkhast was barred by limitation. : Now, with respect, it must 
be pointed out that the view taken by the Court in this case was opposed to 
the principle laid down by their Lordships of the Privy Council in Nagendra 
Nath Dey’s case and it was also not in conformity with the view taken by a 
division bench of this Court in Nagappa v.:Gurushantappa. As I have men- 
tioned above, the principle laid down by the Privy Council in Nagendra’s case 

-is that the connotation of the word “‘appeal’’ as used in cl. (2) of art. 182 is 
not to be restricted or confined to an appeal from a decree.or order which is 
sought to be executed. With this principle the decision of this Court in 
Mahadeo Bhimashankar’s case is not in conformity and with great respect I 
am unable to follow the decision in Mahadeo Bhimashankar’ s case. .If the de- 
fendant in Mahadeo Bhimashankar’s case had succeeded in his appeal to the 
High Oourt from the preliminary decree, it would, in the words of their Lord 
ships of the Privy Council, have been of no advantage at all to him to be com 

pelled to pursue ‘‘the thorny path of execution of the final decree.’? In my 
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view therefore—and I am saying this with great respect—the case of Mahadev 
Bhimashankar v. Fatumtya, conflicting as-it did with the dictum of the Privy 
Council in Nagendra Nath Dey’s case, was not correctly decided. 

The next case to which my attention is invited by Mr. Samant appearing for 
respondent No. 1 is the full bench case of the Patna High Court Rameshwar 
Prasad v. Parmeshwar Prasad’. The learned Judges of the Patna’ High Court 
observed in this case that the word ‘‘appeal’’ in column 8 of al. (2) of art. 182 
of the Indian Limitation Act did not include ‘‘an appeal preferred from an 
order refusing to set aside an ex parte preliminary decree in a suit for parti- 
tion.” They said that the word ‘‘appeal’’ in cl. (2) of art. 182 meant an ap- 
peal only from the decree or order sought to be executed. It is clear that the 
learned Judges of the Patna High Court, in coming to the decision to which 
they came in this case, put a narrow and restricted meaning on the word 
‘“‘appeal’’ which their Lordships of the Privy Council in terms discouraged in 
Nagendra Nath Dey’s case. 

In Sivaramachars v. Anjaneya®, which is a full bench case of the Madras 
High Court, it was held by the learned Judges that the word ‘‘appeal’’ in 
cL (2) of art. 182, which is no doubt a general word, must bear a meaning res- 
tricted by its context and it means an appeal from a decree or order of the 
nature mentioned in cls. (1), (3) and (4), that is to say, an appeal from the 
original decree or order, an appeal from a decree following a review of judg- 
ment and an appeal from an amended decree. The learned Judges said: 

“ihe are foak Ne, thet the: deers of ‘the: appellate Court, inv tka appeal miyak boma 
decree which is sought to be executed.” i 
Once again I may point out, with great respect, that this, a which was 
put upon the meaning. of the word ‘‘appeal’’ occurring (2) of art. 182, 
namely, phat i monet Be Tead leone of dk (1), ¢ (3), ha (4) of art. 182, 
was a restriction which was discouraged by the Privy Council in Nagendra 
Nath Dey’s case when their Lordships observed that the words of the article 
were plain and without any qualification either as to the character of the 
appeal or as to the.parties to it. 

In Jacinto v. Fernandez? it was held by a division bench of this Court con- 
siting of the learned Chief Justice and Mr. Justice Wadia (p. 923): 

‘ ..the words ‘Where there has been an appeal’ in the last column of article 182 (of 
the Indian Limitation Act, 1908), mean an appeal from the decree sought to be executed, 
and not an appeel from another decree, though made in the suit” 

In that case there did not arise for consideration a position analogous to the 
position in the present case. In the present case an appeal was made by the 
appellant from an order refusing to set aside the award decree and this :fea- 
ture of the case was absent in Jacinto’s case. That being so, with great respect, 
the decision in Jacinto’s case would not be attracted by the facts of the pre- 
sent case. — 

In Fakir Chand Mandal v. Daiba Charan Parns'° it was held: a 

“Where an appeal has been preferred from a decree, the perlod of limitation com- 
mences from the date of the decree on appeal...‘decree on appeal’ means decree qn appeal 
from the decree to obtain execution of which the application is made.” 

It was further held: 

Dice elkein to bok lde a dares Goes faa Weep tha dando nen and is not to 
be regarded as an appeal from the decree itself.” 
This decision would be of no assistance to Mr. Samant for the simple reason 
that the question of constructión of eL (4) of art, 182 did not arise in that case. 

For.the reasons stated above I must accept the contention of Mr. Rege press- 
.ed before me for the appellant-plaintiff that. the starting point of limitation 
‘in the present case would, be the date July 8, 1953, on which date the High 

7 [1961] AIR. Pat. I y.» z -10 (987 ÌL.R. 54 Cal. 1052. 


8 [1951] ALR. Mad. 962,75, ` 7 
9 1080) 41 Bom, LR. BÊL _-. i. 2 _ 
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Court dismissed the appeal filed by the plaintiff from an order rejecting his 
application No. 272 of 1949. As the limitation would commence from July 
8, 1953, the present darkhast filed by the plaintiff on November 11, 1954, to 
execute the award decree would be in time. I accordingly set aside the order 
made by the learned Judge below, allow the appeal and remit the darkhast 
to the Court below for disposal according to law. So far as the costa of the 
appeal are concerned, respondent No. 1 will bear his own costs and will also 
pay the costs of the appellant. i 
Appeal allowed. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 
RATILAL VIRCHAND SHAH v. THE STATE OF BOMBAY.* 
Bombay Land Requisition Act (Bom. XXXII of 1948), Secs. 5(1), 6, 9(1)}—-Premises dere- 

quisitioned under s. 9(1)}—Whether State Government can make fresh requisition 
order under s. 5(1) in respect of such premises. 

The State Government has jurisdiction to make a fresh requisition order under 
s. 5(1) of the Bombay Land Requisition Act, 1948, in respect of premises which 
have been derequigitioned under s. 9 of the Act. i 

Tum facts appear in the judgment. 


F. 8. Nariman, for the- petitioner. 
R. J. Joshi, for the respondent. 


K. K. Dzsar J. This is a petition under art. 226 of the Constitution challeng- 

ing the validity of a requisition order dated May 80, 1958, made in pursuance 

_of the Bombay Land Requisition Act and for appropriate reliefs in that con- 
nection. 

The premises in question are plot No. 6, 2nd floor of building known as 
‘Durga Villa’’, situate at 77-B, Ranade Road, Dadar, Bombay. The petitioner’s 
case is that he had been a tenant of the premises since 1943 and had been re- 
siding at the premises continuously right up to the date of the impugned order. 
In June 1957 the petitioner was called upon to give information regarding these 
premises to the Accommodation Department. In August 1957, a show cause 
notice in connection with the enquiry contemplated under the Act was served 
on the petitioner. In pursuance of that notice, the petitioner gave such in- 
formation as was required to the Department. By an order dated Febru- 
ary 8, 1958, a copy whereof is annexed as exh. A to the petition, after 
the recital that on enquiry it was found that the petitioner had not actually 
resided in the premises for a continuous period of six months immediately pre- 
ceding the date of the order, a declaration was made that the petitioner had not 
actually resided in the premises for a continuous period of six months im- 
mediately preceding the date of the order and the premises were requisitioned. 
By subsequent correspondence and representations made at an interview with 
the Deputy Minister for Revenue, the petitioner contended that the requisition 
order should not be given effect to. By an order dated March 24, 1958, being 
exh. B to the petition the premises were derequisitioned. 

Another notice dated April 28, 1958, was served on the petitioner for show- 
ing cause against the requisition of the premises. In May 1958 the petitioner 
submitted his written-statement and also gave his statement to the authorities 
in connection with further enquiries which were being made for requisitioning 
the premises. The petitioner’s case is that though in fact he was continuously 
residing in the premises as intimated to the Accommodation Officer the 


*Deolded, November 6, 5198. O.0J. Miscellancous Petition No. 311 of 1058. 
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petitioner left for Sanad and Mount Abu on May 8, 1958. He, within a 
week thereafter, returned to Bombay and had resided with his son at an im- 
moveable property which -had been purchased in April 1957 by and in the 
name of the petitioner’s wife. This property is situate at Khar. . In May 1958 
one of -the-petitioner’s sons and. his wife (ie., petitioner’s daughter-in-law) 
were residing in a flat in that property. The petitioner’s case is 
that- his daughter-in-law was pregnant, and in delicate health and the 
petitioner had for that reason to return to Bombay and on return having re- 
gard to the delicate condition of the health of his daughter-in-law resided at 
the property at Khar. The respondent’s case is that in connection with the 
first requisition order the petitioner had made representations that he had no 
other accommodation and it was only for that reason on sympathetic grounds 
that the derequisition order dated March 24, 1968, was made. The frst order 
was made in pursuance of information reeeived by Government that the pre- 
mises were subject matter of suppressed vacancy. After the derequisition order, 
having regard to the information again received, further enquiries were made 
and the Government then discovered that the petitioner had in the name of 
his wife purchased the aforesaid property at Khar, that the petitioner had al- 
ternative accommodation and representations made by him were false and that 
the petitioner’s case that he had temporarily gone to reside at Khar with his 
son was false. It was also ascertained that the petitioner’s telephone had bean 
removed from the premises to Khar property some time in July 1957. Having 
regard to these facts and having held further enquiries the second requisition 
order dated May 30, 1958, was made. That order contdins also a declaration 
that the petitioner had not actually resided in the premises for a continuous 
period of six months immediately preceding the date of the order. The peti- 
tioner- has filed this petition and made diverse contentions challenging the 
validity of the requisition order dated May 80, 1958. 

The grounds which are pressed before me are contained in sub-paras. 8(a) and 
8(e) of the petition. The other grounds are not pressed seriously before me. 
In para. 8(a), after reciting the derequisition order dated March 24, 1958, it is 
submitted that the effect of the derequisition order was to effectively efface 
and wipe out the requisition made under the requisition order dated February 
8, 1958, and the respondent ceased to have any jurisdiction to issue a freah 
order of requisition on the basis of continuous non-residence for a period 
of six months prior to February 8, 1958. The ground in sub-para. 8(e) is 
that the effect of the derequisition order was that the authorities had come 
to the conclusion that there was no case for requisitioning the said premises 
or that there was no actual non-residence for a contingous period of 6 months 
of the petitioner in the premises and that it was not permissible for the autho- 
rity to come to a different conclusion, once having decided the question in 
issue viz. that of residence of the petitioner in the premises for a period of six 
months prior to the date of the order. - 

Before referring to the contentions raised as aforesaid and developed before 
me, it is convenient to point out that jurisdiction of the authority to make 
the order in question is to be considered with reference to the provisions of 
a. 6 of the Act. These provisions have been construed often by this Court. 
It has been held and it is well established that the jurisdiction is to be found 
in oL (1) of s. 5 and that tho jurisdiction cannot be exercised if a case 
falls within the proviso to cl. (1). The jurisdiction is very wide and in the 
words of s. 5(1) es i : 

“If in the opinion of tha State Government it is necessary or expedient so to do, tbe - 
State Government may by order in writing requisition any land for any public purpose.” 
On a true construction of the provisions of s. 5 the eonditions precedent neces- 
sary for making the requisition. order are only twò- (1) existence of a public 
purpose, and (2) a declaration as is contained in cl. (2) of s. 6. That dgela- 
ration directly relates to the facts as mentioned in proviso toe cl (1) of s. 5. 
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The effect of these provisions is that the Government has jurisdiction to make a 
requisition order in all cases where the landlord or the tenant had not ‘actually 
resided in the premises and there existed a public purpose. Along with these 
wide powers and/or wide nature of judisdiction it is further provided that the 
declaration made by the Government shall be conclusive evidence that the owner 
landlord or the tenant had not actually resided:in the premises for a period of 
six months immediately preceding the date-of the order. It is not dehied and 
it cannot be deniéd that such a declaration is contained in-the impugned order. 
It is‘now well settled that a deckaration made under the provisions of %. 5(2), 
unless: it is challenged on’ the ground of mala fides, cannot be questioned 
by Court. . The declaration contained in the impugned order has not been 
challenged on the ground of mala fides or qn any other ground in the petition 
before me. I am, having regard to the provisions of the Act, bound to pro- 
ceed on the basis that the facts mentioned in the declaration are true facts. 
Having regard to this ‘position, it is certainly very difficult to see how it can be 
contended that in making’ the order in question the authority had no juris- 
diction as is sought to be contended by the petitioner. 

Mr. Nariman for the petitioner developed his case by enunciating in his 
words the following propositions: -| 

1. -A release from requisition under s. 9 of the Act operates as liberation 
of the property from requisition and from all the incidents which justifies the 
making or continuance of requisition. o 
. 2 That on ea true construction of the provisions of the Act it should be held 
that the Legislature intended finality as regards all questions of facta and 
that the finding made by derequisition order dated May 30, 1958, amounted 
to a finding that the petitioner was residing in the premises and that finding 
could not be again reconsidered for the purpose of making a freah requisition 
order. 

8. On a true construction of provisions of s. 9 of the Act the release from 
requisition leads to prevent an exercise of power for making a fresh requisition 
order since otherwise absurd resulta would follow. l 
- 4.- That the provisions of s. 9(1) for derequisition cannot be used for cor- 
rection of unintentional mistakes made in connection with existing requisition 
orders; and in such a case the powers which ought to be exercised are to be 
found in s. 21 of the Bombay General Clauses Act, i.e., in such cases orders 
‘should be rescinded from inception and/or as from the date of the order. 

I have recited these contentions because in my view giving all due considerations 
to them I cannot come to the conclusion that the jurisdiction of Government 
to make requisition under s. (1) was in any manner affected by the provisions 
of s. 9 of the Act. o a : i 

` It is true that under cl. (2) of s. 9 on a derequisition order being made 
possession of the requisitioned premises is to be restored to the appropriate 
party and there is liability to pay compensation for deterioration if any. 
Under 2. 9 an enquiry also has to be made as to the person to whom possession 
is to be restored and machinery is provided for the purpose of cryatallising the 
rights and liabilities of Government on the one hand and the party entitled to 
possession on the other as regards the requisitioned premises. It is, of course, 
a serious thing that jurisdiction under s. 5 of the Act is available to the 
Government in respect of derequisitioned premises, when ` liability tig 
created to réstore possession to the party concerned unde? the provisions of 
y. 9. Mr. Nariman contends that power, if any, in the Government to proceed 
under s. § could not be exercisable in respect of derequisitioned premises until 
the expiry of six months. from the date of the derequisition order. That he 
says is clear if both the sections are read together. He submits that I should 
not read s. 5 separately from s. 9 and should give effect to the provisions of 
these sections by reading them together. Mr. Joshi has pointed out that under 
‘the provisions of s. 6 of the Act release of the premises from requisition con- 
stitutes a vacancy entitling the Government to make a requisition order: of 
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‘derequisitioned premiss immediately upon derequisitioning the same. He in 
my View rightly submits that it is impossible to construe the provisions of 
4. 6 so as to hold that Government had no jurisdiction to make a requisition 
order in respect of derequisitioned premises on the date of derequisition or im- . 
mediately thereafter. If I upheld the contention of Mr. Nariman, it would 
be impossible to give effect to the provisions of s. 6 in the matter of requisition 
of a property where vacancy occurs by reason of the release of the premises 
from requisition. 

As regards the contention that derequisition resulted only from the finding 
that the petitioner was continuously residing in the premises for a period of 
six months immediately preceding the date of the requisition order, I do not 
-find any evidence of any kind. It is the case of the respondent that the dere- 
quisition order was made not because the petitioner was residing in the pre- 
mises but on sympathetic ground, viz., that the petitioner’s representation 
that he had no alternative accommodation at that date was accepted by the 
authorities. The question of the Government reconsidering the finding that 
the petitioner had not in fact resided in the premises for six months did not 
arise and the contentions raised on that footing cannot be accepted. 

It is not necessary for me to consider whether in a case where there is a 
‘mistake the Government is not entitled to proceed under s. 9 to derequisition 
the premises and is bound to rescind the requisition order made. Such a 
question according to the respondent never arose in this case. They had not 
made any mistake and they had only on sympathetic ground made the dere- 
quisition order. I have no reason to disbelieve the statement made in the 
affidavit in reply in that connection. I cannot hold in this matter that 
it was necessary for the Government to proceed to rescind the firat requisition 
order as contended by Mr. Nariman. 

I have come to the conclusion that the fresh requisition order is validly 
made. The petition is, therefore, dismissed and rule discharged. : 

Mr. Joshi-applies for costs in excess of the fixed costs. I have refused that 
application. 

Petion dismissed. 

Solicitors for the petitioner: Bhatshankar Kanga & Gtrdharlal. - 

Solicitors for the respondent: stile & Co. 


Before Mr. Justice K. K. Desai. 


BAWALKHAN LELANIKHAN v. B. C. SHAH.* 

Foreigners Order, 1948, Cl. 11(2)—Foreigners Act (XXXI of 1946), Sec. 3~Whether under cl. 
11(2) of Order civil authority has jurisdiction to order foreigner to report to police 
every day—Connotation of word “movements” in cl. 11 (2). 

Under sub-cl. (2) of cl. 11 of the Foreigners Order, 1948, the civil authority is 
empowered to give directions to a foreigner to report to the Inspector of Police, 
Registration of Foreigners Branch, at his office at a specified time every day. 

General conditions as to’ activities or a perticular condition with reference to any 
activity of a foreigner can be validly imposed under cl 11 of the Foreigners 
Order, 1948. 

Tra facts appear in the judgment. 


D. H. Buch, with A. A. Rizvi, for the Beane: 
E. M. Kantawala, for the respondent. 


K. K. Deaat J. This is a petition under art. .226 of the Constitution chal- 
lenging the validity of an order dated November 1, 1958, made by the respon- 
dent in pursuance of cl. 11 of the Foreigners Order, 1948. The relevant facts 
are as follows: ‘ 


*Declded, December 3, 1958. 0.0.3. Miscellaneous Petition No. 610 of 1958. 
L.R.—, 
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The petitioner is a foreigner and is a national of Afghanistan. By an order 
dated June 8, 1957, made by the Deputy Secretary to the Government of India 
in exercise of the powers conferred by subs. (2) of s. 8 of the Foreigners Act 
it was directed that the petitioner shall not remain in India and that he shall 
depart from India by land-route and thereafter shall not re-enter India. Ac- 
cording to the respondent the petitioner has been involved in six criminal cases 
a list whereof is annexed as Ex. 1 to the affidavit in reply. The petitioner has 
never denied the binding character of the order of deportation dated June 8, 
1957. The Government, however, has not been able to deport the petitioner 
out of India because the petitioner has to go to Afghanistan by land-route 
and since the date of the order visa has not been available to enable the petitioner 
to be sent through Pakistan. At present steps are being taken by the Govern- 
ment for renewing petitioner’s passport for his return to Afghanistan. It ap- 
pears that in the meanwhile, having regard to the opinion which the respondent 
had formed regarding the petitioner on his having been involved in criminal 
cases mentioned in Ex. 1 the order in question was made on November 1, 1958. 
The relevant part of the order dated November 1, 1958, runs as under: 

“You ere hereby ordered under the powers vested in me under para 11 of the 
Foreigners Order 1948.. 

(a) To report to the Inspector of Police, Registration of Foreigners Branch, Special 
Branch, I CLD, at his office at 3 P.M. every day. 

(b) Not to change your address without permission in writing previously obtained 
from the Deputy Commissioner of Police,.. 

(c) Not to leave the limits of Greater Bombay without permission in writing...” 

The petitioner has argued this petition before me by contending that under 
cl. 11 of the Foreigners Order referred to in the impugned Order, there is no 
power of any kind in the respondent to give directions as contained im cl. (a) 
in the order, viz. to report to the Inspector of Police, Registration of Foreigners 
Branch, Special Branch, IT C.I.D., at his office at 3 PM. every day. The 
petitioner has contended that as there is no such power contained im cL 11 of 
the Foreigners Order, this part of the Order is without jurisdiction and there 
should be a writ of mandamus directing the respondent to forbear from enfore- 
ing that order. 


In connection with the arguments advanced on behalf of the petitioner and 
the respondent, it is relevant to refer to certain provisions of the Foreigners Act 
and the Foreigners Onder: The relevant provisions in the Foreigners Act are 
as follows :— 

“3, Brien iaa onlen 0s The Central Government may by order make pro- 
vision, either generally or with respect to all foreigners or with respect to any particular 
foreigner or any prescribed class or description of foreigners, for prohibiting, regulating 
or restricting the entry of foreigners into India or their departure thereform or their 
presence or continued presence therein. 

(2) In particular and without prejudice to the generality of the foregoing power, 
orders made under this section may provide that the foreigner— 

(a) shall not enter India or shall enter India only at such times and by such 
route... 

(b) shall not depart from India, or shall depart only at such times and by such 

(c) shall not remain in India or in any prescribed area therein; 

(ec) ... 

(d) shall remove himself to, and remain In, such area in India as may be prescribed; 

(e) shall comply with such conditions as may be prescribed or specifled— 

(i) requiring him to reside in the particular place; 

(H) imposing any restrictions on his movement; 

(Hi) ... 2 

(to) ... cs ve. . . ` 

(vo) s. : eth ee, Ot ee ES 
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(vi) 
(oi) '... 
(vHi) ... 

(ix) otherwise regulating his conduct in any such particular as may be 
or specified; 4 i 

(f) shit. Enter into a bond with or without sureties for the due observance of, or 
as an alternative to the enforcement of, any er all prescribed or specified restrictions or 
conditions; 
and make provision for any matter which is to be or may be prescribed and for such 
incidental and supplementary matters as may, in the opinion of the Central Government, 
be expedient or necessary for giving effect to this Act.” 

Now, before referring to the Foreigners Order enacted in exercise of the 
powers contained in s. 3 of the Act it is relevant to point out that from s. 3 
above the object of the Act appears to be to provide for prescribing, regulating 
and restricting amongst other things the presence and continued presence of a 
foreigner in India. What appears to have been intended is to confer power 
on the executive authority to prescribe and specify conditiéns for continuance 
of a foreigner in India. Extremely wide kind of or unljmited restrictions and 
prohibitions and regulations can be validly prescribed and specified. The 
Legislature intended to give widest possible powers to the Government for 
obvious reasons. 

A foreigner is not entitled to any. guarantees or fundamental rights as a 
citizen is entitled to under the Constitution. A foreigner can be dangerous 
to security of India, his presence may be undesirable for security of India. 
His presence may be undesirable for any reason of any kind, and it appears 
to have been intended by the Legislature to leave the whole matter of the 
foreigner’s presence in India to the executive discretion of the Government. 
The provisions as contained in s. 3 make this object of the Act abundant- 
ly clear. The last words in subs. (2) of s. 8 of the Act show the wide 
character of the powers intended to be conferred on the Government. The 
power is given to make provision for any matter which is to be or may be pres- 
cribed and for such incidental and supplementary matters which may be deemed 
expedient or necessary by the Government for giving effect to the Act. I 
have accordingly no doubt that under the several items mentioned in sub- s. (2) 
of s. 8 there is wide power vested in the Central Government including the power 
to direct a foreigner in connection with his residence in India to report every 
day to the police authority as mentioned in cl. (a) of the impugned order. It 
is not as if there is no jurisdiction under the Act to make such an order. Even 
if I come to the conclusion that there was under cl. 11 of the Foreigners Order 
referred to in the impugned order no power in the respondent to direct the peti- 
tioners to report every day to the police authority I would be justified in holding 
that such power was intended to be conferred on the Central Government and 
that if not under cl. 11 such power was otherwise also vested and I should not, 
having regard to the antecedents of the petitioner, be justified in giving him the 
relief which he wants by way of writ. 

The relevant part of cl. 11 of the Foreigners Order runs as under: 

“11, Powers to impose restrictions on movements ete:—The civil authority may, 
by order in writing, direct that any foreigner shall comply with such conditions as may 
be specified in the order in respect of:— 

(1) his place of residence; 

(2) his movements; 

(BY eer 
(4) ..." 

Mr. Buch has contended that I must give effect to the marginal note and/or the 
heading of this clause and also to the word ‘‘movements’’ as used in cl. 11. He 
gays that the word ‘‘restrictions’’ has been used in the margi note in the 
game sense as the same has been used in the Act in a. 3(2) (6),(#). . He says 
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that the word ‘‘restrictions’’ imports directions of a negative character and 
not of a positive character such as to report to the police authorities as con- 
tained in the impugned order. Mr. Kantawala for the respondent has con- 
tended that the provisions of cl. 11 are clear, and that I should ng} at all look 
to the marginal note or the heading of that clause for the meani f the word 
“‘movements’’ as used in sub-cl. (2) of cl. 11. He has pointed out by referring 
to Murray’s Oxford Dictionary the meaning of the word ‘‘movement’’ [as 
mentioned in the 2nd column of page 728 of Vol. 6 in Murray’s English 
dictionary] under sub-heading (d) where it is stated as follows: ‘‘Chiefly pL: 
Actions, activities, doings of a person or body of persons’’. He bas contended 
that having regard to this meaning of the word ‘‘movements’’ and having re- 
gard to the object of the Act as already mentioned by me above the true mean- 
ing of cl. 11 (2) of the Foreigners Order is that the civil authorities can place 
any conditions on ‘‘actions, activities or doings’’ of a foreigner. He has con- 
tended that the reporting to the police authority is directly a condition on the 
actions or activities or doings of the petitioner and, therefore, the respondent 
had jurisdiction to make the impugned order. 

In my view it is important to bear in mind that the word used is plural, vis. 
‘‘movements’’ and not ‘‘movement’’. Conditions which relate to move- 
ments, i.e. activities of a foreigner may be specified in an order made 
under cl. 11(2). The condition to report to the Inspector of Police relates to 
activity of the petitioner. It is not something foreign to activity of the 
petitioner. I do not accept the contention of Mr. Buch that a condition relating 
to movements must be with reference to the movements of a foreigner from one 
place to another. General conditions as to activities or a particular con- 
dition with reference to any activity of a foreigner would be justifiable 
under the provisions of cl. 11. I must admit that I have come to this construc- 
tion with certain hesitation. But having regard to the general scheme of the 
Act and the object as aforesaid of the Act, I must give the widest possible mean- 
ing to the cl. 11 in the Foreigners Order and hold that the same is intended to 
empower the civil authorities to take action of the kind contained in the im- 
pugned order. It is for this reason that I have given general meaning to the 
word ‘‘movements’’ and come to the conclusion that the respondent had juris- 
diction to make the impugned order and was justified in imposing the con- 
dition as contained in cl. (a) of the impugned order. I do not agree that the 
condition imposed must be negative and cannot be of positive kind. 

Having regard to my aforesaid finding, the petitioner is not entitled to any 
relief. The petition is dismissed with costs. Rule discharged. 

Rule discharged. 
~ Solicitors for the respondent: Little & Co. 


Before Mr. Justice Mody. 


MESSRS BRINDALAL v. MESSRS GOKAL AND HAFFMAN LTD.* 
Court-fees Act (VII of 1870), Sec. 6(1)—-Government of India Act, 1935 [25 & 26 Geo. v, 
Ch. 42], Secs. 292, 100(3); Seventh Schedule, List II, Item 1—Constitution of India, 
arts. 327(1), 246(3), 266; Seventh Schedule, List II, Items 3, 66—Court-fee paid on 
plaint filed in Court at Delhi—Plaint after its return by Delhi Court presented in 
Bombay High Court—Whether fresh Court-fee payable in Bombay Court tn respect 
of plænt. 
The provision in a. 6(1) of the Court-fees Act, 1870, about payment of Court-fees 
mean payment to the Government of the State within which State the particular Court 
. In which the Court-fee is payable is situated. 
The United Provinces v. Atiga Begum, referred to. 
, ° 
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TEB facts appear in the judgment. 


Miss H. P. Shamdasani, for the plaintiffs. 
H. M. Seervai, Advocate General, for the State of Bombay. 


Mopy J. The point for consideration-concerns court-fees. This plaint was 
presented to the Prothonotary of this Court. The plaint has been made ont 
on papers which bear court-fee stamps of the aggregate value of Ra. 2,360. 
These court-fee stamps bear the imprint thereon ‘‘Delhi’’. This plaint was 
originally filed in the Court of the Senior Subordinate Judge, Delhi, and after 
certain proceedings in Delhi the same was returned to the plaintiffs for being 
presented to the proper Court on the ground that that Court had no jurisdic- 
tion to entertain and try the suit. Under those circumstances, this plaint was 
thereafter presented in the office of the Prothonotary and the office raised a 
contention that the plaint could not be accepted and filed in this Court unless 
proper court-fees had been paid to the office which payment would be made to 
the office on behalf of the State of Bombay. The only question for determina- 
tion, therefore, is whether, even on the assumption that the amount of the 
court-fees paid by way of court-fee stamps to the Delhi Court was the proper 
amount, such payment is a sufficient compliance with the requirements of the 
Court-fees Act, 1870. As this point concerned the revenues of the State of 
Bombay, I desired that notice should be given to the State of Bombay. Such 
notice has been given and the Advocate General has appeared and argued on 
behalf of the State of Bombay and Miss Shamdasani has appeared and argued 
on behalf of the plaintiffs. 

The relevant provisions are contained in the Court-fees Act, 1870. Section 
6 provides : 

“No document of any of the kinds specified as chargeable in the first or second 

schedule to this Act annexed shall be filed, exhibited or recorded in any Court of 
Justice,. . . unless in respect of such document there has been paid a fee of an amount 
not less than that indicated by either of the said schedules as the proper fee for such 
document”. 
It cannot be disputed that a proper court-fee has to be paid in respect of this 
plaint which is sought to be filed in this Court. The only question is as to 
what is the meaning when the said s. 6(1) provides that no document shall be 
filed unless in respect of such document a proper fee has been paid. The 
question is, paid to whom? Miss Shamdasani contended that there is but one 
Court-fees Act prevailing in the whole of India, and that once the proper amount 
of court-fee has been paid in a Court in any part of India, the requirement of 
the Court-fees Act has been complied with and no fresh court-fee is payable 
even if the plaint is presented in a Court in another State in India. On the 
other hand, the Advocate General contended that although the Court-fees Act, 
1870, was originally an Act of the Central Government, the same must, since 
the Government of India Act, 1935, came into force, be deemed to have con- 
tinued in operation as an Act of the various Provinces of India and later of 
the various States in India and that, therefore, court-fee is now payable to the 
State wherein the Court in which the plaint is sought to be filed is situated. 
He contends that, therefore, on this plaint which is now sought to be filed in 
this Court, court-fee must be paid into this Court on behalf of the State of 
Bombay before the same can be filed here. 

Originally the Court-fees Act was an Act of the Central Govermment and, 
therefore, the court-fee was payable to the Central Government. If there was 
any provision in any Act which was in force before the Government of India 
Act, 1985, came into operation which required or authorised that court-fee 
should be paid otherwise than to the Central Government then of course court- 
fee could have been paid in accordance with the provisions of such Act. I am, 
however, not concerned with the position that prevailed before the Governnfent 
of India Act, 1935, came into operation. The Government of India Act, 1935, 
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or at least the provisions thereof which are material to this case came into 
operation in 1937 and it is sufficient for me to consider what was the position 
that ensued thereupon. 


Section 292 of the Government of India Act, 1985, provided as follows: 


“Notwithstanding the repeal by this Act of the Government of India Act, but sub- 

ject to the other provisions of this Act, all the law in force in British India immediately 
before the commencement of Part IIL of this Act shall continue in force In British India . 
until altered or repealed or amended by a competent Legislature or other competent 
authority.” 
The Court-fees Act, 1870, was a law in force in British India immediately be- 
fore the commencement of Part ITI of the Government of India Act, 1985, and, 
therefore, by reason of the said provisions of the said s. 292 it continued to be 
in force in British India. Now, under the Government of India Act, 1986, 
legislation could be either af the Centre or of a Province and the question 
arises whether the Court-fees Act, which was originally a Central Act, con- 
tinued to be in force under the provisions of the said s. 292 as a Central Act 
or was it to be deemed to have continued in force as a Provincial Act passed 
by the Provincial Legislatures of the respective Provinces. ; 

Now, the said s. 292 provided that the existing legislation, which in this case 
was the Court-fees Act, was to continue in force in British India until altered 
or repealed or amended by a competent Legislature and, therefore, one must 
find out which was the competent Legislature which was entitled to so alter, 
repeal or amend the Court-fees Act. The relevant provision is contained in 
s. 100 of that Act. Under sub-s. (1) of the said s. 100 the Federal Legislature 
has been given the exclusive power to make laws with respect to any of the 
matters enumerated in List I in the Seventh Schedule to that Act and it has 
been made clear that in respect of those mattera a Provincial Legislature has 
no such power. Sub-section (2) of that section provides that subject to the 
provisions of sub-s. (1) a Provincial Legislature also has power to make laws 
with respect to any of the matters enumerated in List III in the said Schedule 
and sub-s. (3) of that section provides that the Federal Legislature has not the 
power to make laws for a Province or any part thereof with respect to any of 
the matters enumerated in List IX in the said Schedule. The appropriate item 
about court-fees was item No. 1 in List II in the Seventh Schedule and that item 
included fees to be taken in all Courts except the Federal Court. Therefore, 
the Legislature competent to legislate in connection with court-fees was a Pro- 
vincial Legislature and not the Federal or Central Legislature because of the 
provisions of subs. (3) of s. 100. ‘‘Oourt-fees’’ was very clearly within the 
exclusive legislative powers of a Provincial Legislature after the coming into 
operation of the Government of India Act, 1935, and the Federal Legislature 
did not have any such power. It is quite clear that it was a Provincial Legis- 
lature alone which could alter, repeal or amend the Court-fees Act after the 
coming into operation of the Government of India Act, 1985. The provision as 
regards the powers of a competent Legislature to alter, repeal or amend an 
existing Act contained in s. 292 was considered by the Federal Court in The 
United Provinces v. Atiqa Begum,’ and it was held that s. 292 did not prevent 
-the appropriate Legislature, which was in that case the Provincial Legislature, 
from giving even retrospective effect to legislation passed by it. Therefore, there 
are two significant facts to be observed about the effect of the Government of 
-India Act, 1985, upon the Court-fees Act. The first is that since the enactment 
of the Government of India Act, 1935, as the subject of Court-fees fell within 
the said List II, the Provincial Legislatures alone had and the Central Legis- 
. lature did. not have the power to legislate in respect of court-fees, and the 

_gecond is that the Provincial Legislature had the power to alter, repeal or 
amend the Court-fees Act, 1870, which included the power to do so with retros- 
pective effect. It is, therefore, clear that although originally the Court-fees 
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Act was a Central Act, since the coming into operation of the Government of 
India Act, 1935, it ceased to have the easential characteristics of a central 
legislation and complete plenary powers of legislation, including the power to 
legislate retrospectively, with regard to Court-fees vested in the Provincial 
Legislatures. Therefore, since the date of the coming into operation of the 
Government of India Act, 1935, the Court-fees Act must be deemed to have 
continued to be in operation in the various Provinces of India as a Provincial 
Act passed by the appropriate Provincial Legislature and not as a Central Act 
ee the Provincial Legislature alone had the power to legislate in respect of 

0 eeg. 

The next position is the one arising under the Constitution of India after the 
same came into operation. So far as the question under consideration is con- 
cerned, art. 372(1) provides that notwithstanding the repeal by the Constitu- 
tion of the Government of India Act, 1935, all the law in force in the territory 
of India immediately before the commencement of the Constitution shall con- 
tinue in force therein until altered or repealed or amended by a competent 
Legislature or other competent authority. This provision in the said art. 872(1) 
is, for the purposes of the present consideration, identical with that of s. 292 
of the Government of India Act, 1985, and the Court-fees Act which, because 
of the reasons already stated, must be deemed to have been a Provincial Act 
before the coming into operation of the Constitution has, because of the said 
provisions of art. 372, continued in force as Legislation passed by the appro- 
priate State Legislatures. As the Court-fees Act cannot be deemed to have 
continuing as a Central Act when the Constitution came into operation 
it cannot, after the coming into operation of the Constitution, be con- 
sidered to be an Act of the Union of India. What is more, under 
art. 246(3) the Legislature of a State has exclusive power to make laws 
for such State or any part thereof with respect to any of the matters enume- 
rated in List II in the Seventh Schedule to the Constitution, and item No. 3 
of the said List II includes fees taken in all Courts except the Supreme Court. 
The position, therefore, is the same as that under the Government of India Act, 
1985, and it is the State Legislature alone which has the exclusive power to 
legislate in respect of court-fees payable in that particular State. Article 266 
of the Constitution provides that all revenues received by the Government of 
a State, all loans raised by that Government by the issue of treasury bills, loans 
or ways and means advances and all moneys received by that Government in 
repayment of loans shall form one consolidated fund to be entitled ‘‘the Con- 
solidated Fund of the State.’ It is clear, therefore, that court-fees in respect 
of which the State Government has the exclusive power. to legislate under the 
Constitution would form part of the Consolidated Fund of the State which is 
to be deemed to have passed the Court-fees Act for that particular State and 
which levies and recovers the court-fees. It is, therefore, clear that the pro- 
vision in s. 6 of the Court-fees Act about payment of court-fees must mean 
payment to the Government of the State within which State the particular 
Court in which the court-fee is payable is situated. That payment of court-fea 
is to be made to the appropriate State is also clear because of another reason. 
Since the coming into operation of the Government of India Act, the Provincial 
Legislatures, and since the coming into operation of the Constitution the State 
Legislatures have the power to alter and amend the Court-fees Act, 1870. The 
various Provinces or States may, in exercise of that power, increase or decrease 
the rates of court-fees as leviable within that province or State and the court- 
fee payable in respect of the same item may vary from province to province 
and State to State. In such a state of affairs, the adequacy of the amount of 
court-fee payable in a particular State must be judged in accordance with the 
Court-fees Act as amended and applicable in the particular State. Moreover, 
under the Court-fees Act, 1870, even without reading therein the amendments 
made by any of the Provinces or States, there are provisions for the refund of 
Court-feea paid, e.g. when a decree is obtained by consent of parties before 
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issues are framed in the suit. Let me now’consider what would be the affect 
if such a contingency were to arise in the present case. Court-fee has been 
paid in the Delhi Court, and if none was payable in Bombay and if occasion 
hereafter arises for refunding -any part of the court-fee paid by the plaintiffs 
im this case, it would be this Court which. would make the necessary order and 
thereupon how can the State of Bombay make any refund when the court-fee 
was initially paid not in Bombay but in Delhi? This again shows that the 
court-fee is payable to the State in whose territory the Court where the court- 
fee is payable is situated, and that the reason for the same is that the Court- 
foes Act is a legislation of that State and the revenue derived thereunder is to 
form part of the Consolidated Fund of that State. 
- Miss Shamdasani, the léarned counsel for the -plaintiffs, at one stage contended 
that court-fees do not fall within List II of the Seventh Schedule to the Con- 
stitution. She argued that undoubtedly court-fees in Courts other than the 
Supreme Court would fall under item No. 3 of List I. She pointed out that 
item No. 66 of the said List II provides for fees in respect of any of the matters 
in that List but excludes therefrom fees taken in any Court. Her argument 
was that the words ‘‘but not including fees taken in any Court” occurring in 
the said item No. 66 make court-fees an exception not only to the provision con- 
tained in the preceding part: of the said item No. 66 but also to the provision 
about court-fees ‘contained in the said item No. 3. In my opinion this is a 
clumsy way of correlating the said two items 66 and 3 in List II. The pro- 
visions of the said two articles are quite simple, clear and logical. Item No. 3 
of List II specifically mentions ‘‘fees taken in all courts except the Supreme 
Court.’’ The first part of item No. 66 reads ‘‘Fees in respect of any of the 
matters inthis List” and is a general provision providing for fees in respect 
of thé various matters mentioned in the various items in that List. Now, if 
item No. 66 merely mentioned ‘‘fees in respect of any of the matters in this 
List’’ it would have necessarily included fees in respect of matters mentioned 
in-item No. 8. But item No. 3, unlike the various other items in that List, 
itself provides for fees taken in all Courts except the Supreme Court. There- 
fore, in order to avoid confusion and in order to avoid provision being made 
for fees taken in Courts at two places—one specifically under item No. 3 and 
the other generally under item No. 66—fees taken in Oourts were specifically 
excepted from the general item being item No. 66 because the same had already 
been provided for specifically under item No. 3. Even on a simple reading of 
the said two items that appears to be the clear meaning and, therefore, there is 
ho reason to read or construe the seeond part of item No. 66, as contended for 

Under the circumstances, I hold that before this plaint can be filed in this 
Court the plaintiffs are bound to pay the proper amount of court-fee im this 
Court on behalf-of the State of Bombay. as 

Miss Shamdasani asks for some time being given to the plaintiffs for pay- 
ment of the necessary court-feesa here. I, therefore, direct that the plaintiffs 
may be given time to pay the necessary eourt-fees up to December 18, 1958. 


Solicitors for the State: ITnttl & Co. ' 
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CRIMINAL APPELLATE. 


Before Mr. Justice Shah and Mr. Justice Mody. 


UMER SAHEB BURA SAHEB INAMDAR v. STATE.* 


Criminal Procedure Code (Act V of 1898), Secs. 222(2), 234, 233, 537, 530—Charge fram- 
ed contravening proviso to s. 222(2)—Whether such contravention cured by s. 537— 
Trial held on such charge whether vitiated. 


A charge framed relating to criminal breach of trust or dishonest misappropria- 
tion of money and which covers a period exceeding one year between which the 
offence is alleged to have been committed and thereby contravenes the proviso to 
8. 222(2) of the Criminal Procedure Code, 1898, is an illegal charge and a trial held 
on such a charge is vitiated. 

An. fnfringement of-a provision aa to the; manner of á hial cannot ba cared by 
s, 537 of the Criminal Procedure Code, 1898, but an infringement of a provision 
which prescribes even mandatorily a matter relating to the conduct of a trial can 
be cured by s. 537 of the Code, if there be no prejudice caused to the accused. The 
proviso to s. 222(2) of the Criminal Procedure Code, 1896, relates to the manner in 
which the trial is to be held, and if there is an infringement of its provisions, the 
infringement cannot be cured by s. 537 of the Code. 

Subrahmania Ayyer v. King-Emperor applied. 

Abdul Rahman v. The King-Emperor,’ Palukuri Kotayya v. King-Emperor; 
Willie (William) Slaney v. State of M. P! Emperor v. Nurmahomed Kadarbha!’ and 
Emperor v. Munshi Lal,’ referred to. 


In December 1941 a co-operative society was floated in the name of ‘‘The 
Nandurbar Agricultural Co-operative Purchases and Sales Union, Ltd.,’’ which 
will be referred to hereafter as ‘‘the Society’. The Society consisted of fifteen 
founder-members. These founder-members decided to adopt the model bye- 
laws contained in a leaflet issued by the Co-operative Department of the Gov- 
ernment of Bombay. The Society was registered on February 9, 1942, with 
an authorised share capital of Ra. 25,000. The shares were of the face value 
of Rs. 5 each. For becoming a member of the Society, an agriculturist resid- 
ing within the limits of the Nandurbar, Navapur and Taloda talukas had to 
purchase at least two shares, and a non-agriculturist could become a member 
by purchasing a minimum of five shares. The bye-laws provided that the 
affairs of the Society were to be conducted by a managing committee consisting 
of 11 persons, some of whom were to be elected and the remaining nominated. 
One of the members of the managing committee was a nomines of the Bombay 
Provincial Co-operative Bank Ltd. The Chairman of the managing committee 
was to be elected annually at its first meeting. The day-to-day administration 
of the Society was to be under the supervision of a ‘‘Shop Manager” to whom 
was given the assistance of other paid staff. The shop manager was respon- 
sible for the cash of the Society, and to write the account books and the minu- 
tes of proceedings of the managing committee and the general body meetings 
and also to remain in charge of the property belonging to and pledged with 
the Society. Regulations were framed concerning the granting of loans to 
the members of the Society and they were contained in bye-laws Nos. 48 and 
49. Under bye-law No. 48 a loan not exceeding Rs. 50 could be advanced to 
a member for ‘‘crop finance’’ under certain conditiens. Bye-law No. 49 per- 
mitted advances against the pledge of agricultural produce to agriculturist- 


* Decided, r o ni 1959. Criminal Bom. L. R. 540. 
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members of the Society not exceeding 70 per cent. of the market value of the pro- 
duce specifically given in possession of the Society. The advances were not to be 
given for a period exceeding six months, and if the advances were not repaid 
within the period of six months, the shop manager had to take steps for re- 
covery of the arrears. It was expressly provided by bye-law No. 49 that the 
loans were to be advanced only to- agriculturist-members of the Society on the 
security of the agricultural produce which was to be given by them in the 
possession of the Society and that the loans were not to be advanced on the 
security of goods purchased by a member for doing business. If any loss 
was suffered in the recovery of loans advanced by the Society, the shop mana- 
ger was personally responsible if he was found negligent. 


Umer Saheb and Jayaram (accused Nos. 1 and 2) were the original founder- 
members of the Society. Accused No. 1 was a prominent resident of Weat 
Khandesh district and took an important part in the propagation of the Co- 
operative Movement in the district. For many years he was an Honorary 
District Organiser of the Co-operative Movement and also the Registrar’s nomi- 
nee. For some years he was the chairman of the advisory body of the Bombay 
State Co-operative Bank. He was also a forest contractor and took forest 
contracts in his own name. He was also engaged in the business of taking con- ` 
tracts from the Public Works Department. He and his sons were also inte- 
rested in motor tr rt business. He became a founder-member of the 
Society by taking ena. Wie in his name, and from the inception he was the 
Chairman of the managing committee and continued to remain so till March 
20, 1949.- Accused No. 2 was also a founder-member of the Society and held 
two shares. He was a member of the managing committee from ita inception 
till August 20, 19652. He became the Chairman of the managing committee 
on April 14, 1949, and continued to remain so till he resigned that office on 
January 17, 1952. Accused No. 2 also was carrying on the business of a 
forest contractor. Ramrao (accused No. 3) was the shop manager of the 
Society between the years 1942 and 1945 and between July 1, 1948, and April 
2, 1950. - On April 2, 1950, he was relieved by the Society of his office as the 
shop manager, his resignation having been accepted on February 6, 1949. One 
Shreenath Devkrishna Tipari was the accountant and cashier working under 
accused No. 8; and on April 2, 1950, when accused No. 8 was relieved of his 
office as shop manager, Tipari was promoted to the office of shop manager. 
Sayyad (accused No. 4) was admitted to the memberahip of the Society in’ 
July 1945, when he purchased two shares. He was a forest contractor and a 
timber merchant, and was one of the three partners of a firm which carried on 
business in timber under the name and style of ‘Sayyad Hamid Hussein Mir 
Masud Alimiya and Company.’’ Iqbal, son of accused No. 4, was intereated 
in a motor transport undertaking. Even though accused No. 4 was personally 
a member of the Society, the firm of which he was a partner did not become 
a member of the Society. 

Between March 6, 1949, and June 30, 1950, many advances were made to 
accused No. 4 which aggregated to Rs. 2,16,810. Out of this amount, Re. 28,160 
were advanced during the time when accused No. 1 was the chairman of the 
Managing committes of the Society; Re. 2,875 were advanced after accused 
No. 1 submitted his resignation of the office of Chairman but before accused 
No. 2 was elected Chairman: and the balance of Rs. 1,865,785 was advanced 
during the tenure of office of accused No. 2. Out of the amount of Re. 2,16,810, 
Ra. 1,98,810 were advanced when accused No. 3 was the shop manager and 
the balance of Rs. 18,500 was advanced when Tipari was the shop manager. 

The four accused were, on a complaint filed by the Co-operative Department 
‘of the State of Bombay, charged with having committed offences under ss. 120B, 
406, 408, 467, 477A and 109 of the Indian Penal Code. It was the case for 
the prosecution that all the four accused in collaboration with Shreenath 
Tipari (who was granted pardon and examined as an approver at the trial) 
entered into a criminal conspiracy with the intention of defrauding the Society. 
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The object of the conspiracy, according to the prosecution, was to make wrong- 
ful and unauthorised use of the funds of the Society for the benefit of the 
partnership of which accused No. 4 was a partner and also to benefit the four 
accused dishonestly and wrongfully by creating an appearance that the funds 
were borrowed for the beneflt of the partnership of accused No. 4. The ad- 
vances, according to the prosecution, were made in violation of the law and 
in contravention of the bye-laws of the Society which prescribed the mode in 
which the funds of the Society were to be dealt with and advanced. Accord- 
ing to the prosecution, the first three acoused had dominion over and were 
entrusted with the funds of the Society at the relevant time, the first two 
accused in their capacity as Chairman and the third accused in his capacity 
as the shop manager of the Society, and when the three accused were so en- 
trusted with and had dominion over the funds of the Society, advances were 
made by them from time to time to the firm of which accused No. 4 was a 
partner, and these advances were made in contravention of the bye-laws of 
the Society in that the partnership not being a member of the Society no ad- 
vances could be made and the advances were made against security of pro- 
perty which did not in fact exist and in any event the advances were made 
on the security of timber contrary to the bye-laws. It was further the case 
for the prosecution that accused No. 4 executed promissory notes acknowledg- 
ing receipt of the monies alleged to have been advanced to him, but the pro- 
Toissory notes were not executed by him at the time when the advances were 
made but on dates long after the advances and that some of the promissory 
notes even did not bear the signature of accused No. 4 for a long time, and 
all this was done because accused No. 1 was a relative of accused No. 4 and 
was intimately associated with him in the dealings and business of accused 
No. 4. It was again the case for the prosecution that some of the advances 
made by the Society to the firm of which accused No. 4 was a partner during 
the period between March 1949 and June 1950 were in fact made to the first 
three accused and not to accused No. 4, and these amounts were received by 
the first three accused and were utilised by them towards payment of instal- 
ments due under a forest contract taken by accused No. 1, for purchasing a 
house by accused No. 2 and for meeting the household expenses of the father 
of accused No. 8: and satisfaction in part of the outstanding amount under 
a hypothecation khata of the firm of accused No. 4 was made by the first three 
accused from out of their own funds either by tendering the amount in cash 
or by endorsing cheques in favour of the Society or by instructing adjust- 
ment entries in the account books. It was also the case for the prosecution 
that the first three accused had wilfully kept the members of the managing 
committee of the Society in the dark about the Society’s dealings with the 
firm of accused No. 4, and in particular by not keeping the subject on the 
agenda of the meetings, by not offering opportunity to the members to dis- 
cuss the same, by making interpolations in the proceedings book by making 
entries therein about the transactions subsequently and by misrepresenting 
that the timber of the firm of accused No. 4 was hypothecated with the Society. 
It was further the case for the prosecution that even though accused No. 1 had 
ostensibly retired from the membership and the chairmanship of the managing 
committee of the Society, he used to attend the meetings of the managing com- 
mittee of the Society and take a prominent part in the conduct of the affairs 
of the Society, and he was looked upon by the members of the Society and 
the officers of the Bombay Provincial Co-operative Bank and of the Co-opera- 
tive Department as representing the Society and also as a spokesman on be- 
half of the firm of which accused No. 4 was a partner. It was also the case 
for the prosecution that at the instance of the first two accused, accused No. 3 
or Tipari had wilfully falsified the cash book of the Society on or about Nov- 
ember 20, 1950, by falsely showing a credit of Rs. 8,000 in the hypothecation 
khata of the firm of accused No. 4 when no such amount was in fact recgived 
from the firm of accused No. 4, and that accused Nos. 1, 2 and 8 had forged 
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or abetted the forging of two receipts, dated November 21, 1950, to show 
dishonestly a credit of Rs. 8,000 in the hypothecation khata of the firm of accu- 
sed No. 4 with the object of covering up a fictitious transaction relating to 
the purchase of two motor trucks by the Society. i 

All the four accused denied having committed the offences charged against 
them. Accused No. 4 stated that he himself and for his own purposes bor- 
rowed the monies from the Society and that he was responsible for repayment 
of the same. Accused Nos. 1, 2 and 8 denied the charges of conspiracy and 
misappropriation of the funds of the Society and also of fabrication of the 
accounts and the receipts in respect of the amount of Rs. 8,000. 

The Assistant Sessions Judge convicted all the four accused of the charges 
relating to conspiracy and criminal breach of trust. He, however, acquitted 
the accused in respect of the charges under as. 477A and 467 of the Indian 
Penal Code. Against the order of conviction and sentence the present ap- 
peals were preferred to the High Court. 


A. A. Peerbhoy, with V. J. Dasas, for accused No. 1. 
A. A. Peerbhoy, with A. A. Bhojans, for accused No. 4. 
Q. N. Vaidya, with B. R. Naik, for accused No. 8. 

Y. V. Chandrachud, Government Pleader, for the State. 


SHAH J. [His Lordship after stating the facts of the case, proceeded.) It 
is urged that the second head of the charge infringed the express provision 
contained in the proviso to s. 222(2) of the Code of Criminal Procedure, and 
on that account the trial held before the Court of Session was illegal Origi- 
nally the charge related to a period between March 6, 1949, and March 81, 
1951. It appears that the attention of the learned trial Judge was invited 
on June 2, 1958, to the fact that after June 30, 1950, no advances were made 
to accused No. 4 or to his firm and, therefore, the charge should have been 
restricted to a period between March 6; 1949, and June 80, 1950. The learned 
Judge then amended the charge by striking out the figures ‘'31-3-1951’’ and 
substituting therefor the figures ‘‘30-6-1950’’ in the second head of the charge 
and proceeded with the trial. It appears that by that time a large number of 
witnesses were examined for the prosecution, but no objection was raised on 
behalf of the accused to the amendment of the charge because it was in sub- 
stance a formal amendment. But it is urged that even after the amendment 
of the charge the period covered exceeded one year and that the charge there- 
fore infringed s. 222 of the Code of Criminal Procedure. 

Section 222(1) of the Code of Criminal Procedure provides that particulars 
as to time, place and person relating to the offence alleged are to be set out in 
the charge. By subs. (2) it is provided: 

“When the accused is charged with criminal breach of trust or dishonest mis- 
appropriation of money, it shall be sufficient to specify the groes sum in respect of which 
the offence is alleged to have been committed, and the dates between which the offence 
is alleged to have bean committed, without specifying particular items or exact dates, 
and the charge so framed shall be deemed to be a charge of one offence within the 
meaning of section 284: 

Provided that the time included between the first and the last of such dates shall 
not exceed one year.” 

This provision was incorporated for the first time when the Code of Criminal 
Procedure, 1898, was enacted. Under the Code of 1882 there was no provi- 
gion similar to subs. (2) of s. 222, and in cases where there was a charge of 
criminal misappropriation or criminal breach of trust it was necessary to 
frame a distinct charge in respect of each item of money misappropriated, and 
a charge specifying an aggregate sum alleged to have been misappropriated 
when the sum misappropriated consisted of separate items misappropriated on 
difffrent occasiops was held by some Courts to be illegal. The’ Legislature 
then intervened and enacted sub-+. (2) whereby a charge against an accused 
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person for the offence of criminat breach of trust or dishonest misappropria- 
tion of money specifying tlé gross sum in respect of which the offence was 
alleged to have been committed, but not specifying the particular items or the 
exact dates on which the amounts were misappropriated fulfilled the i 
ments of s. 222(1). But the Legislature by the proviso to subs. (2) provided 
that the period between the first and the last dates shall not exceed 
one year. For the purpose of s. 284 of the Code of Criminal Procedure, a 
charge in respect of a gross sum is to be regarded as a charge of one offence. 
Section 234 by the first sub-section enables the Court to try a person accused 
of more offences than one of the same kind committed within the space of 
twelve months from the first to the last of such offences, where the offences 
do not exceed three in number. Evidently in this case the period for which 
the charge was framed originally by the learned Judge and even after it was 
amended covered a period exceeding one year, and prima facie the charge con- 
travened s. 222(2) of the Code of Criminal Procedure. 

In Subrakmania Ayyar v. King-Emperor', their Lordships of the Privy 
Council held that an indictment which contravened the provisions of ss. 238 
and 234 of the Code of Criminal Procedure and which did not fall within the 
provisions of s. 235(1) of the Code was bad and the trial held on such a charge 
was illegal. The Judicial Committee held that the trial Court having disregard- 
ed an express provision of law as to the mode of trial, it was not merely an irre- 
gularity such as could be remedied by s. 537 of the Code of Criminal Proce- 
dure, and, therefore, the conviction should be set aside. In that case, there 
were 41 charges against the accused for extortion and bribery extending over 
a period of two years. This, the Lord Chancellor stated, was 

“plainly tn contravention of the Code of Criminal Procedure, section 234, which 
provided’that a person may only be tried for three offences of the same kind if com- 
mitted within a perlod of twelve months”. (p. 96) 

Tt was observed by their Lordships that the defect in the trial was not 
ae by s. 587 of the Code of Criminal Procedure. Their Lordships observed 
p. 97): 

“Their Lordships are unable to regard the disobedience to an express provision 
as to a mode of trial as a mere irregularity. Such a phrase as irregularity is not 
appropriate to the ilegality of trying an accused person for many different offences at 
the same time and those offences being spread over a longer period than by law could 
have been joined together in one indictment... 

The remedying of mere irregularities is familiar in most systems of jurisprudence 

but i would be an extraordinary extension of such a branch of administering the 
criminal law to say that when the Code positively enacts that such a trial as that which 
has taken place here shall not be permitted that this contravention of the Code comes 
within the description of error, omission, or trregularity.” 
This view was taken by their Lordships of the Privy Council on the terms of 
s. 537 of the Code of Criminal Procedure before that section was amended by 
Act XXVI of 1955. As we will presently point out, the amendment has made 
no substantial difference except on one matter to which we will advert. 

Under cL (a) of s. 537 of the Code of Criminal Procedure, as it stood before 
the amendment by Act XXVI of 1955, no finding, sentence, or order passed by a 
Court of competent jurisdiction was liable to be reversed or altered under 
Chapter XXVII or on appeal or revision on account of any error, omission or 
irregularity in the complaint, summons, warrant, charge, proclamation, order, 
judgment or other proceedings before or during trial or in any inquiry or 
other proceedings under the Code. But their Lordships held that the dis- 
obedidnes of an express provision as to a mode of trial was-not a mere irre- 
gularity but it amounted to an illegality in trying the case, and that a trial of 
an accused person.in a manner contrary to an express provision made in the 
Code did not come within the description of error, omission or irregularity 
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within the meaning of s. 587 of the Code of Criminal Procedure. In that case, 
it is evident that contrary to the provision of s. 284 of the Code there were as 
many as 41 charges and those 41 charges were spread over a period exceeding 
one year, and their Lordships held that the trial which contravened the pro- 
vision of s. 234 was vitiated by an illegality and as the trial ‘‘was prohibited in 
the mode in which it was conducted’’ the conviction should be set aside. By 
parity of reasoning, in this case also it must be held that when the trial was 
prohibited in the mode in which it was conducted in the Court below, viz., 
by framing a charge in respect of a period exeeding one year, the conviction 
recorded at the trial must be set aside. 

But the learned Government Pleader urged before us that since the judg- 
ment in Subrakmania Ayyar’s case was delivered the Privy Council itself has 
taken a different view as to the true effect of the mandatory provisions contained 
im the Code of Criminal Procedure, and this Court may not be justified in ex- 
tending the rule in Subrahmania Ayyar’s case to cases not governed by s8. 
234 of the Code; and our attention was invited to two subsequent judgmenta 
of their Lordships of the Privy Council. In Abdul Rahman v. The King 
Eimperor,? the contravention which was relied upon was the non-reading of 
depositions of witnesses, in the presence of the accused and his pleader. It 
was held by the High Court at Rangoon that the failure to read the 
depositions of the witnesses examined at the trial in the presence of 
the accused and his pleader amounted to an irregularity within the meaning 
of s. 637 of the Code of Criminal Procedure, and that as no failure of justice 
was occasioned s. 587 saved the conviction from challenge. Their Lordships 
of the Privy Council observed in dealing with the question whether there was 
compliance with the terms of s. 360 of the Code of Criminal Procedure (p. 107): 

..it is dangerous in cases of criminal law to accept equivalents, and except In 

cases where reading over to the witness would be absurd, as, for example, with a 
stone deaf person, the provision should be complied with.” 
They then considered whether the non-compliance vitiated the trial. After a 
consideration of the case law and the statutory provisions, they observed that 
the bare fact of such an omission or irregularity as occurred in the case under 
appeal, unaccompanied by any probable suggestion of any failure of justice 
having been thereby occasioned, was not enough to warrant the quashing of 
a conviction, which in the view of the Judicial Committee may be supported 
by the curative provisions of ss. 585 and 537 of the Code. This case is evi- 
dently an authority for the proposition that a breach of every mandatory pro- 
vision does not render the trial of an accused person illegal, however regret- 
table it may appear that the breach should have occurred. 

These two cases were considered in a subsequent judgment reported in Pulu- 
kuri Kotayya v. King-Emperor.3 Sir John Beaumont in delivering the judg- 
ment of the Judi Committee observed (p. 75): 

..When a trial is conducted in a manner different from that prescribed by the 
Code (as in N. A. Subramania Iyer’s case), the trial is bed, and no question of curing 
an irregularity arises; but tf the trial is conducted substantially in the manner pres- 
erfbed by the Code, but some irregularity occurs In the course of such conduct, the 
irregularity can be cured under s. 537, and none the less so because the irregularity 
involves, as must nearly always be the case, a breach of one or more of the very 
comprehensive provisions of the Code.” 

In that case there had been a breach of the proviso to s. 162 of the Code 
of Criminal Procedure, in that the accused were not supplied with copies of 
the statements of witnesses made before the police to enable the counsel for the 
accused to cross-examine the witnesses, and when the same were supplied at a 
late stage they were not of much use. It is clear from the judgment in Pulukurt 
Kotayya’s case that there is a clear distinction between provisions which prescribe 
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the manner of a trial and provisions which provide for the conduct of the trial. 
An infringement of a provision as to the manner of a trial cannot be cured 
by s. 537 of the Code of Criminal Procedure, but an infringement of a pro- 
vision which prescribes even mandatorily a matter relating to the conduct of 
a trial can be cured by s. 537, if there be no prejudice caused to the accused. 
In the present case, it cannot be said that s. 222(2), proviso, relates merely to 
the conduct of the trial. In our judgment, it is one relating to the manner in 
which the trial is to be held, and when there is an infringement of a provision 
which prescribes the manner of the trial, such an infringement cannot be 
cured by s. 537 of the Code of Criminal Procedure, and in go holding we are 
amply supported by Subrahmania Iyer’s case. 


Our attention was invited by the learned Government Pleader to certain ob- 
servations made by their Lordships of the Supreme Court in Willie (William) 
Slaney v. State of M.P.+ In that case the accused was convicted of an offence 
of murder. At the trial, the appellant Slaney and another person were charg- 
ed under s. 302 read with s. 34 of the Indian Penal Code. The trial Court ac- 
quitted the co-accused and, therefore, against Slaney s. 34 could not be called in 
aid. But the Court of First instance holding that the appellant had inflicted 
the fatal blow and was, therefore, directly responsible for the murder of the 
victim, convicted him of the offence of murder, even though no charge was 
expressly framed in that behalf. It was held by the Supreme Court that 
an omission to frame a separate charge in the alternative under s. 302 sim- 
pliciter was ‘‘a curable irregularity’’ if no prejudice was caused to the accused 
by the omission. Interrupting the narrative of the case, it may be observed 
that on the evidence before the Court a charge under s. 302 read with s. 34 of 
the Indian Penal Code, and, in the alternative, under s. 302 of the Indian 
Penal Code, against the accused could by the terms of s. 236 of the Criminal 
Procedure Code have been framed. But the charge framed was only under 
8. 802 read with s. 34 of the Indian Penal Code against Slaney and his co- 
accused; and it was on those facts that the Supreme Court held that even 
though there was no alternative charge against the accused under s. 302 sim- 
pliciter, that was an irregularity which was curable, no prejudice being caused 
to the accused, by the omjssion to frame the alternative charge. Mr. Justice 
Bose, who delivered the principal judgment of the Court, observed after refer- 
ring to the judgment of their Lordships of the Privy Council in Subrahmania 
Iyer’s case and Pulukurt Kotayya’s case (p. 186): 

“We prefer this way of stating the law, for the distinction that was once sought 

to be drawn between an express prohibition and an equally express provision posi- 
tively stated strikes us as unreal. The real question is not whether a matter is ex- 
pressed positively or is stated in negative terms but whether disregard of a particular 
provision amounts to substantial denial of a trial as contemplated by the Code and 
understood by the comprehensive expression ‘natural fustice’.” 
Referring to s. 587 of the Code of Criminal Procedure, Mr. Justice Bose ob- 
served that the true intent and purpose of s. 537(a) covered every proceed- 
ing taken with jurisdiction in the general phrase ‘‘or other proceedings under 
this Code’’, and it was for the Court in all such cases to determine whether 
there had been prejudice to the accused, and in doing so to bear in mind tHat 
some violations were so obviously opposed to natural justice and the true 
intendment of the Code that on the face of them and without anything else 
they must be struck down, while in other cases a closer examination of all 
the circumstances will be called for in order to discover whether the accused 
had been prejudiced. After entering upon a detailed analysis of the provisions 
of Chapter XLV of the Code and also the provisions relating to the framing 
of charges, Mr. Justice Bose observed (p. 194): 

“...Broad vision is required, a nice balancing of rights of the State and the pro- 
tection of society in general against protection from harassment to the individual and 
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the risks of unjust conviction. Every reasonable presumption must be made in favour 
of an accused person; he must be given the benefit of every reasonable doubt. The 
same broad principles of justice and fair play must be brought te bear when deter- 
mining a matter of prejudice as in adjudging guilt. But when all is said and done, 
what we are concerned to see is whether the accused had a fair trial, whether he mew 
what he was being tried for, whether the main facts sought to be established against 
him were explained to him fairly and clearly and whether he was given a full and 
fair chance to defend himself. If all these elements are there and no prejudice is 
shown the conviction must stand whatever the trregularities whether traceable to the 
charge or to a want of one.” 

His Lordship then held that in that case the conviction resulted in no preju- 
dice to the accused, and on the evidence the conviction under s. 302 of the 
Indian Penal Code was justified. With that view, the learned acting Chief 
Justice agreed. 

But Mr. Justice Chandrasekhara Iyer, with whom Mr. Justice Jagannadha- 
das agreed, appeared to approach the case from a somewhat different angle. 
Their Lordships observed (p. 206): 

“...The omission to frame a charge is a grave defect and should be vigilantly guard- 
ed against. In some cases, it may be so serious that by itself it would vitlate a trial 
and render tt illegal, prejudice to the accused being taken for granted.” 

They then observed that (p. 206): 


“ ..the provisions of section 585, [Criminal Procedure Code], would apply to cases 
of inadvertence to frame a charge induced by the belief that the matter on record is 
sufficient to warrant the conviction for a particular offence without express specifica- 
tion, and where the facts proved by the prosecution constitute a separate and distinct 
offence but closely relevant to and springing out of the same set of facts connected with 
the one charged.” 

Their Lordships then observed (p.-208) : 


“| ..lack of competency of jurisdiction, absence of a complaint by the proper person 
or authority specified, want of sanction prescribed as a condition precedent for a pro- 
secution, in short, defects that strike at the very root of jurisdiction stand on a separate 
footing, and the proceedings taken in disregard or disobedience would be illegal. The 
difficulty arises only when we have to consider the other provisions in the Code which 
regulate procedure and which are found in a mandatory form, positive or negative. It 
is in this class of cases that the distinction becomes important and material.” 

After referring to the provisions relating to the framing of a charge and the 
power to alter or add to the charge, it was observed that where there was no 
charge, it was for the Court to determine whether there was any failure of 
justice, but where there was a mere error or omission in the charge, the Court 
was algo bound to have regard to the fact whether the objection could and 
should have been raised at an earlier stage in the proceedings. On that view, 
Mr. Justice Chandrasekhara Aiyar held that failure to frame a charge per se 
was not fatal, even though it was a grave defect which should be vigilantly 
guarded against. 

Mr. Justice Imam expressed the view that (p. 208): 

eos va total absence of a charge from start to finish in a case where the law requires 
a charge to be framed, is á contravention of the provisions of the Code as to the mode 
of trial and a conviction of the accused of an offence in such a case is invalid and the 
question of prejudice does not arise.... On the other hand, there may be cases where 
failure to frame a charge affects the mode of trial or it is such a substantial contraven- 
tlon of the provisions of the Code relating to the framing of charges that prejudice 
may be inferred at once and the conviction which was prima facie invalid continued to 
be so.” 
His Lordship, however, observed that where the contravention of a provision 
of the Code was substantial the Court should not treat what was an invalid 
trjal as a valid trial by resorting to the provision of s. 535 of the Code, on 
the assumption that there had been no failure of justice. It appears that 
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Mr. Justico Imam was willing to accept. the view which appealed to Mr. Justice 
Ohapndraseķhara Aiyar and .Mr. Justice Jagannadhadas. 

The question which falls to be determined in these appeals is not the one 
which fell: to be determined in William Slaney’s case. That was a case in 
which even though on the evidence.a charge could-have been framed against 
the accused under s. 302 of the Indian Penal Code it was not so framed, and 
the prosecution proceeded to bring the accused to trial for an offence under 
s. 802 read with s. 84 of the Indian Penal Code, and the-accused was ultimately 
convicted of the offence under s. 802. The Supreme Court held that no pre- 
Judice having resulted in consequence of the failure to frame an express charge 
under s. 802, Indian Penal Code, the trial was- not vitiated. In the pre- 
sent case, however, we find that there has been a disregard of a mandatory 
provision in the Code of Criminal Procedure, which has been enacted with a 
view to avoid a possible hardship to the prosecution in being required to pro- 
gecute an accused person in respect of every individual misappropriation or 
criminal breach of trust. An exception has been engrafted by the Legislature 
upon what is supposed to be the normal rule: and, in our Judgment, in order 
that the case may be brought within the exception, all the requirements’ pres- 
cribed by the Legislature to attract the éxception should be strictly complied 
with. It will not be sufficient to say that there may not have been prejudice 
caused to the accused even if the requirements of the various components: which 
go to make the exception effective have not been strictly complied: with. In 
Subrahmanta Iyer’s case the Privy Council held that failure strictly to comply 
with the terms of s. 234 of the Code of Criminal Procedure was not an error or 
omission or irregularity within the, meaning of 8.-587 of the Code; and if that 
view be.correct, it is impossible to hold that a charge which is framed in 
flagrant violation of the terms of sub-s. (2) of s. 222 of the Code can atill be 
regarded as resulting in' a mere error, omission or irregularity. 

The learned Government ‘Pleader invited our attention to two other cases, 
one of the Bombay High Court and the othér of the Allahabad High Court, in 
support of the contention that not every infringement of a mandatory. provi- 
sion of the Code of Criminal Procedure may vitiate a trial irrespective of 
the question whether there has been failure of justice occasioned thereby. 
These -two cases are Emperor v. Nurmahomed. Kadarbhas® and Emperor v. 
Munshi L8. | In Nurmahomed’s case, the trial Court had: used ‘statements 
recorded by the investigating officer in a manner not justifled by s. 162 of the 
Code ‘of Criminal Procedure, and it was held by a-division bench of this Court 
that the procedure-merely resulted in an irregularity which had not occasioned 
a failure of justice and that irregularity was cured by s. 587 of the Code. It 
may'at once be, observed that the use of statements recorded under s. 162 of 
the Code of ‘Criminal Procedure was (before’the amendment of the. Code) pro- 
hibited, except at the instance of the defence. But if contrary to the terms 
of s. 162 of the Code of Criminal Procedure evidence is brought on the re- 
cord which is inadmissible, the -Court is always entitled to ignore that evi- 
dence and to decide the cage on the evidence which -is admissible. . Admission 
of evidence which in law is inadmissible does not affect the validity of the 
trial: it is not an infringement of a law which Jays down the manner of .a 
irial. Nurmahomed’s case, therefore, does not justify the contention: that 
every: infringement of a ‘mandatory provision contained in the Code of Criminal 
Proceduré, especially a provision enacted in the form in which the proviso 
to s. 222(2) has been enacted, may be regarded as an irregularity which may 
be réctifled by the provision of s. 587 of the Code. . 

In Munshi Lal’s.case, a trial which should’ have been held by the Magiatrate 
as a summary trial was held in the manner of a regular- trial. Under the 
Hoarding and Profiteering Prevention Ordinance, the ae of the accused who 
was arraigned for breach of that Ordinance, had to place in the manner 
of a summary trial unless otherwise. ordered by. the ‘District MONERA Bat 
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the’ accuséd did not raise any objection at the trial as to the form in which 
the evidence was recorded and it was held that the irregulatity was cured by 
s. 58% of the Code. The only substantial difference between the procedure fol- 
lowed in a summary trial and the procedure followed in the case of an ordinary” 
warrant trial is that in the former case the Magistrate is not obliged to maintain 
any record of the evidence, whereas.in a regular trial he has to maintain a com 
plete;record of the evidence led before him. That, again, does not affect the 
manner of a trial prescribed by the Code. If in a summary trial the Magistrate 
for reasons of his own maintains a full and detailed record, he does not there- 
by act irregularly or illegally.: It would then be difficult to hold that there 
was even an irregularity committed by the Court in maintaining a fall record 
of the evidence when it was not bound to do so. Weare, therefore, unable 
to hold that the principle of the case in Emperor v. Munshi 'Lal has any appli- 
cation to the facts of the present case. 

Chapter KIX of the Code of vga Procedure deals with the forni of 
darge and the joinder of charges. - The charge in a criminal case where the 
statute prescribes that a charge ‘‘shall be framed’’ is the very foundation’ of 
the trial. It is trne that a mere error or omission or irregularity in a charge, 
inthe absence of any prejudice to the accused arising out of the error, omjs- 
sion or irregularity, may not justify a Court of appeal in setting aside the con- 
yiction otherwise duly recorded. But it cannot be said that every infringe- 
ment of the provisions contained in Chapter XIX of the Code which are'man- 
datorily: framed amounts to an ‘error, omission or irregularity within the mean- 
ing of s. 537. In:s. 234 of the Code, which is an exception to s. 238, it is 
enacted that á person who is accused of more offences than one of the samè 
kind committed within the space of twelve months’ may be charged with and 
tried at one trial; provided the number of offences does not exceed thrée. Even 
though in terms s. 222 is not made an exception to s. 238, by the incorporatiori 
of s. 234 in sub‘: (2) of a. 222 it must substantially be regarded as an excep- 
tiori to s.: 283: and if-a charge which contravenes s. 284 of the Code be regarded 
as illegal and the trial on such a charge is vitiated we fail to see any reason 
for holding: that a contravention of the provisions of 8. 222(2) ib rectified by 
thé curative provisions of s. 587. +, 

- Our attention was invited by the learned Government Pleader to the amend- 
ment which'has been made in s. 687 of the Code by Act XXVI of 1955. It'was 
urgéd that the earlier authorities must be regarded as superseded by the amend- 
ment‘made in s. 537. Under cl. (a) of s. 587 48 it stood before the amendment, 
by-rəasgon of an error, omission or irregularity inter alia ina charge, a judg- 
ment of a Court of a competent jurisdiction was not liable to be reversed or 
altéred in appeal or revision. By Act XXVI of 1955, the word ‘‘ was 
deleted’ from cL. (a) of's, 587 and a new cl. (b) was enacted as follows: 

+'*(b) of any error, omission or irregularity in the charge, including i any misjoinder 

of' 
Ín substance, by ‘the amendment it is provided ‘that a misjoinder of charges 
is’ to be regarded. merely as an irregularity and not an illegality. To that 
extent, the casés decided before the amendment may be regarded as superseded. 
But where ‘a trial has been held on a charge which is vitiated not on account 
of misjoinder, but on the score of failure to comply with an express direction 
concerning the manner of holding the trial, the provisions of s. 587 will not 
be ‘attracted thereto: ` 

‘The learned Government Pleader also urges before us that s. 529 ‘sets out 
the irregularities. which do.not vitiate the proceedings and s..530 sets .out the 

ities which, vitiate the proceedings, and that it is not provided in 
s. 530 that an. ent of s. 222 (2) vitiates the proceedings in which it 
‘oceurs. The learrie Government Pleader, therefore, urges that the Legisla- 
ture having tailed. expresaly to provide that an infringement of the provisions 
of s. 222(2) is-an irregularity which vitiates the proceeding, the Court would 
not be justified in holding that it has that effect, But a contravention of s. 284 
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of the Code is not.one of the.contraventions referred to in s. 530, and it was 
still held by the Privy Council that the contravention vitiated the trial: We 
are, therefore, unable,.to, accept the argument of the learned .Government 
Pleader based on s. 680 of the Code of Criminal Procedure. 

' It.was also'urged by the learned Government Pledder that the trial for the 
offerice of conspiracy was severable from the trial fór the offences under ss. 406 
and 408 ofthe Indian Penal Code, arid, theréfore, this ‘Court, notwithstanding 
the illegality committed in’ the trial for the offences under ss. 406 and 408 
of the Indian Penal Code, can still maintain the conviction of the accused for 
the ‘offence: òf ¢onspiracy under s. 120B of the Indian ‘Penal Code: We are 
again ‘unable. to accept that conténtion:. The accused have bean tried on a 
composite. charge, and the charge of criminal conspiracy andthe charge of 
criminal breach of trust: are so “inextricably connected with each other that it 
is imposible to separate the trial and hold that the trial in go far as the offence - 
under s: 120B of the Indian Penal Code is: concerned is not vitiated even 
though the trial for the offences under’ =. 406, and 408 of the Indian’ Penal 
Code is'vitiated. Tey rg 

(The rest of. the judgment ‘is not material to this PATEE ; 

Ta l aa ‘Order of conviction ` set aside, 
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WAMAN SHRINIWAS KINI V. RATILAŲ, BHAGWANDAS & CO." 
Bombay Rents, Hotel and Lodging House- Rates Control. Act (Bom. LVN. of 1947), 
` Secs, 15, 13(1)(e)—Indian Contract. Act- (IX -of 1872), Sec..23—Agreement between 
landlord and tenant permitting tenant. to. sub-let premises—Enforceabilty of such 
SE aa lacs to , waive: an E such Soreament 
‘t. enforceable. ; tog A 
Be eee N E EE ea E SE T 
C., expressly prohibits subletting and, therefore, ʻa contract’ to the ‘contrary cannot 
© neutralise tts prohibitory effect. ' Therefore, an agreement between a tenant and his 
' landlord -whereby -the tenant was permitted-to sub-let. tHe premises is vold under 
i-a. 15 of the. Act and s. 23 of the Indian Contract Act, 1872, and: is unenforceable. 
,. The non-obstante clause in's: 15. of ‘the Act:means ‘that even if.any other law 
. allowed subletting, eg. s. 108 of the Transfer of. Property Act, 1882, the subletting 
would, because of s. 15, be unlawful’: This would apply to’ codtracts also as all con- 
racia would fall: under the provisions\or e-law relating tò contracts: te: the inden 
Contract Aet. 
gak P. D. Anani v. Kavashah Dinshah aà Coops v. Shieiae Combate referred 
~ to. - 
An ggréement to waive an Nlsgaliiy is: toki’ on grounds of publie polisy- andi 
' ‘unenforceable. z 
Surajmull Nargoremull v. "Tritoñ Insurance Čo. ‘Dhamikdhart Singh v. Nathima 
Sqhu, Botomakers, Ld. v. ‘Barnet Instruments, Ld.’ Oscanyan v. W. R. Arms Cof 
Stackhouse y. Bernston,! Fairtitle v. ala A a 
Flectric Tremways Company, Limited,’ referred to. a Ta SS he 
a Tux facta appear in the judgment. ade ean shee “2 


."_ *Decided, February 16, 1969, Civil Appeal. 4 (1907) 1 OWN 48, 853. 
„No. 647 of 1957. 5 [1945] 1 EB. 85,7 
* 1 (1958) 58 Bom. L-R. 467. - -> 6- (1881) 108 U.8. 261,268; 26 L. Bd. 539. 
2 (1948) 50 Bom. L..R. 718 T (1900) 10° Ves. 453, 466; , 82, ER. kai 
3 (1924) 3 L “R. 53 LA: 126, 138, 8.0, a "|g (1787) 2'BR. 171; 100 E.R. 1. 
Bom. L 0. - pA -r 9 (2008), 3 FB. 118, e124 
+ - - . h ~ . 
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.. Purshottam Tricumdas, with Rameshwar Nath and 8. N. Andley, for -the 
appellant. 
H. J. Umrigar, Eainaparkhi Anant Govind and W.P. Oka, for the respondent, 


Karus J. This is an appeal by special leave against the judgment of the 
High Court of Bombay confirming the order of ejectment. passed by the Assis- 
tant Judge, Thana. The tenant who was the defendant in the suit is the.ap- 
pellant and the landlord who was the plaintiff is the respondent. 
~ The facts giving rise to this litigation shortly stated are that the appellant 
wag a. tenant for about 20 years in the premises known as ‘‘Fida Ali Villa” in 
Kalyan. This building was purchased by the respondent who gave notice to 
the appellant to vacate, as he wanted to construct a new building on the site 
of the. old building. The appellant agreed to vacate and the respondent let to 
hima portion of his new building which was not far from ‘‘Fida Ali Villa”. 
The appellant had four sub-tenants, three of them also shifted to the new pre- 
mises which were let to the appellant by the respondent. Although it was dis- 
puted, the Courts below have found that they occupied the saine position qua 
the appellant. The fourth, a Bohri, was fixed up by the réspondent in.some.other 

place. There was some dispute as to the date when these new premises were 
Jet to the appellant, the appellant alleging that they were let on July 1, 1948, 
and the respondent that they were let on June 1, 1948. The trial Court "found 
that they were let on June 1, 1948. The terms of the lease are contained in a 
document dated June 7, 1948, which is a letter in Marathi written by the res- 
pondent to the appellant and contains the following term as to sub-tenancy: 

“In the shops in the old chawl which are with you you’ have kept sub-tenants. We 

are permitting you to keep sub-tenants in the same manner, in this place also.” 
The parties were not agreed as to the correctness of the translation of this term. 
The submission of the appellant was that the word ‘sub-tenant’ should be in the 
‘plural and of the respondent that it should be in the singular, but whether it is 
in the singular or plural it does not make any difference to the principal argu- 
ment advanced in this Court. On January 8, 1949, the respondent gave notice 
to’ the defendant to vacate the premises on the ground of non-payment of rent 
and sub-letting which it was alleged had resulted in the serminanion of the 
tenancy. 

On April 20, 1949, the respondent brought a suit for sjati on the ground 
of non-payment of rent and sub-letting of the premises: The defence of the 
appellant was that under the terms of the lease he had the right to sub-let the 
premises. As‘to the claim on the ground of non-payment of rent he deposited 
‘the arrears of rent it Court. The-trial Court held that sub-letting was lawful 
‘in spite of s. 15 of the Bombay Rerits, Hotel and Lodging House Rates Control 
‘Act, 1947 (Bom. LVII of 1947). He also held that the appellant did not 
-occupy the ' premises on the same terms and conditions on which he oecupied the 
old premises in “Fida Ali Vila”. He passed a decree for Rs. 445 on account 
"of rent ‘remaining due and dismisséd thé respondent’s suit for ejectment. On 
appeal the Assistant Judge at Thana reversed the decree holding that s. 15-of the 
Act completely prohibited -sub-letting and under s. 13(1)(6) of the Act the 
landlord had the right to evict the tenant on account of sub-letting. - The appel- 
lant then went im revision to the High Court of-Bombay, but it affirmed the 

vorder of ejectrnent.-.The appellant has come to this Court by special leave. 
*“ Counsel ‘for the: appellant that there was tio new tenancy aftér the 
ing into force of the Act and therefore as. 183(1) (e) and 15 of the Act did 
not apply; (2) that the tenant had not sub-let the premises to the sub-tenants 
and they were merely licensees of the landlord; (8) that no new sub-tenancy 
had been created;'(4) that s. 15 was confined to ‘any other law’; it did not 
-apply to contracts between the landlord and tenant and,' therefore, it did not 
‘preclude an „agreement. between the parties as, to sub-letting; (5) that the 
patties ‘were in, pari delicto and, therefore; the~plaintiff-respondent could not 
succeed. He also raised a new ground which had not been raised in the Courts 
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below or in the grounds of appeal or in the statement'of case in: this Court; 
that the respondent had waived his right in regard to the prohibition against 
sub-tenancy and the provision in s. 18(1)(6) was for the protection of his 
Tights which he was entitled to waive. A Kat 

The Courts below have held that the tenancy by the letter of June 7, 1948, 
was a new tenancy and not a continuation of the old and that the sub-tenants 
were tenanta of the appellant and not licensees of the respondent and in this 
Court no serious argument was addressed on these points. The previous 
tenancy was of a different building called ‘Fida Ali Villa’ which came to an 
end when the appellant vacated those premises and entered into a new agree, 
ment of lease in regard to the premises in dispute. There was no privity bet» 
ween the respondent and the sub-tenants of the appellant and they could not 
be termed his licensees. These contentions are without substance and have 
rightly been rejected. . 

It was then argued that under s. 15 of the Act there is no prohibition against 
a contract of subletting, the non-obstante clause being confined to other laws. 
The section when quoted runs as follows :— : ty 

“Notwithstanding anything contained in any law, it shall not be lawful after the 
coming Into operation of this Act for any tenant to sub-let the whole or any part of 
the premises let to him or to assign or transfer in any other manner his interest thereint 

Provided that the (State) Government may, by notification in the Oficial Gazette, 
permit in any area the transfer of interest in premises held under such leases or 
of leases and to such extent as may be specified in the notification.” ` : 

This section prohibits sub-letting and makes it unlawful for a tenant to 
assign or to transfer his interest in the premises let to him. The non-obstante 
clause would mean that even if any other law allowed subletting, e.g. s. 108 of 
the Transfer of Property Act the subletting would, because of s. 15, be unlaw- 
ful. This would apply to contracts also as all contracts would fall under the 
provisions of the law relating to contracts i.e. Contract Act. An agreement 
contrary to the provisions of that section (s. 15) would be unenforceable as 
being in contravention of the express provision of the Act which prohibits it, 
It is not permissible to any person to rely upon a contract the making of which 
the law prohibits. (s. 23 of the Contract Act). 

Counsel for the appellant contended that the view of the Bombay High Court 
in P. D. Aswani y. Kavashah Dinshah' was erroneous and that the correct rule 
was laid down by that Court in Cooper v. Shiavar Cambata?. That was a case 
under s. 10 of Bombay Rents, Hotel and Lodging House Rates (Control) Act 
(Bom. VII of 1944) which in express terms allowed subletting as follows :— 

`` “Notwithstanding anything to the contrary in any law for the time being in force, 
_@ tenant may sub-let any portion of his premises to-a sub-tenant, provided he forthwith 
intimates in writing to his landlord the fact of his having so sub-let the premises and 
also the rent at which they have been sub-let.” 

It was contended that the non-obstanie clause in s. 10 of Act VII of 1944 and 
of s. 15 of the Act being similar in language must be similarly interpreted. 
The non-obstanie clause has to be read in conjunction with the rest of the 
section. Section 10 of the Act of 1944 permitted subletting on certain con- 
ditions. By s. 9 of that Act provision was made for a contract between the 
landlord and the tenant prohibiting subletting and in Cooper v. Shiavaz 
Cambata the two provisions were reconciled by saying that a contract under 
8..9 prevailed over the permission given by s. 10. But s. 15 expressly prohibits 
subletting and, therefore, a contract to the contrary cannot neutralise its pro- 
hibitory effect. The non-obstante clause of the two sections, s. 10 of the Act of 
1944 and of s. 15 of the Act, therefore, cannot be said to have the same effect. 

The respondent’s-suit for ejectment was brought under s. 18(1)(¢) which 
provides: i ; 

“Notwithstanding anything contained-in this Act (but subject to the provisions of 

1 (19583) 56 Bom. L.R. 467. 2 (1948) 50 Bom. L.R. 718. 
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A ee, reer EA apea Daa ef ety ea tthe 
Court is satisfled.. 

. (e) a tiie anne ag a Wis o a AE set aia 
whole or part ofthe premlaes or signed or tunaferred fa eny‘other manner hia Site 
rest therein;. 

Tt: was contenided that s. 13(1) (e) had to be read separately and: not iw con- 
junction with s. 15 of the Act. The section itself makes it quite clear that it 
is subject to the provision of s. 15 and the two sections must, therefore, be read 
together. The appellant pleaded that under the agreement between: ‘him and 
the respondent he was entitled to sublet the premises. Such an agreement, in 
our opinion, is void because of the provisions of s; 15 of the Act and s. 28 of the 
Contract? Act and enforcement of the agreement ‘would produce the very: result 
which the law seeks to guard against and to‘prevent, and by sustaining the' plea 
of the appellant the Court would be enforcing an Berean which is prohi- 
bited and made illegal- ‘ 

The appellant relied on the maxim im pars delicto potior ast conditio -posidentis 
to support his plea that the respondent could not enforce his -right under 
s. 13(1) (e). Butithis maxim ‘‘must not be understood as meaning that where a 
transaction is vitiated by illegality the person left in possession of goods after 
its completion is always and of necessity entitled to keep them. Its true mean- 
ing is that, where the circumstances are such that the Court will refuse to assist 
either party; the consequence must, in fact, follow that the party in possession 
will not be disturbed’. (Per Du Pareq L. J. in Bowmakers, Ld. v. Barnet 
Instruments, Ld.3) ` The respondent in the present case did not call upon the 
Court to enforce any agreement at all. When the instrument of lease was 
executed:and possession given and subletting done it received its full effect; 
no aid of the Court was’ required to enforce it. The respondent’s.suit for 
ejectment was not brought for the enforcement of the agreement which re- 
cognised subletting but he asked.the Court to enforce the right of eviction which 
flows directly from an infraction of a provision of oo ke (8. 15) and for 
which the Act itself provides a remedy. There is thus a manifest distinction 
between this case where the plaintiff asked the Court to afford him a remedy 
against one who by contravening s. 15 of the Act has made himself liable to 
eviction and those cases where the Court was called upon to assist the plaintiff 
in enforcing an agreement the object of which was to do an illegal act. The 
Tespondent is only seeking to enforce his rights under the statute and the appel- 
lant cannot be permitted to assert in a Court of justice any right founded upon or 
growing out of an illegal trangaction. Gibbs and Sterretk Mfg. Co. v. Bruoker.* 
In our opinion, 8. 15 of the Act is based on public policy and it has been held that 
if public policy demands it even an equal participant in the illegality is allowed 
relief by. way of restitution ač regcisaion, though not on the contract. 

It was next contended thét s. 18(1)(¢) is a provision for the protection of 
private rights of the landlord, and unless there is in the Act itself any provision 
to the contrary, such rights ag far as they were personal rights may be parted with 
or renounced by the landlord., In other words, the right of the respondent to 
sue for ejectmerit on the ground of subletting being a personal right for- his 
benefit, the landlord must be taken to have waived it as by an express contract 
he had allowed the tenant to sublet and, consequently, he could not evict’ the 
appellant under s. 18(1) (6) of the Act. 

The plea of waiver was taken for the first time in this Court in ariana 
Waiver is not a pure question of lew but it is a mixed question of law and fact. 
This plea was neither raised nor cdrisidered by the Courts below and, therefore, 
ought not to be allowed to be taken atthis stage of the proceedings. But it was 
argued on behalf of the appellant that according to the law of India the duty 
of a pleader is to set up the facta upon which he relied and not any legal in- 
ference to be drawn om ie, and as he had set up all the circumstances from 


t panek 111 os. BoT, "601, 28 Law. pis 
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which the plea of waiver could be inferred, he should be allowed to raise and 
argue it at this stage even though it had not been raised at any previous stage 
not even in the statement of cage filed in this Court and he relied upon Gourt 
Dutt Firm v. Madho Prasad Assuming that to be so and proceeding on the 
facts found in this case, the plea of waiver cannot be raised because as a result 
of giving effect to that plea the Court would be enforcing an illegal agreement 
and thus contravene the statutory provisions of s. 15 based on public policy and 
produce the very result which the statute prohibits and makes illegal. In 
Swurajmull Nargoremull v. Triton Insurance Co.,8 Lord Sumner said:— _ 

“,..No Court can enforce as valid that which campetent enactments have declared 

ghall not be valid, nor is obedience to such an enactment a thing from which a Court 
can be dispensed by the consent of the parties, or by a failure to plead or to argue the 
point at the outset: Nixon v. Albion Marine Insurance Co!’ The enactment is prohi- 
bitory. It is not confined to affording a party a protection, of which he may avail him- 
self or not as he pleases. It is not framed solely for the protection of the revenue and 
to be enforced solely at the instance of the revenue officials, nor is the prohibition 
limited to cases for which a penalty is exigible.” 
In the instant case the question is not merely of waiver of statutory rights 
anacted for the benefit of an individual but whether the Court would aid the 
appellant in enforcing a term of the agreement which s. 15 of the Act declares 
to be illegal. By enforcing the contract the consequence will be the enforce- 
ment of an illegality and infraction of a statutory provision which cannot be 
condoned by any conduct or agreement of parties: Dhanukdhart Singh v. 
Nathima Sahu. In Corpus Juris Secundum, Vol. 92, at p. 1068 the law as to 
me ig stated as follows :— 

..a waiver in derogation of a statutory right is not favoured, and a waiver will 
be inoperative and wld ff Inflges on the vgs of her or woud bo agua pubs 
lic policy or morals;. 

In Bowmakers, Ld. v. Barnet Instruments, Ld. the same rule was laid down. 
Mulla in his Contract Act at p. 198 has stated the law as to waiver of an 
illegality as follows :— 

PENA E E E E E EE ot A E FA 
‘Whenever an {legality appears, whether from the evidence given by one side or the 
other, the disclogure is fatal to the case. A stipulation of the strongest form to waive 
the objection would be tainted with the vice of the original contract and void for the 
same reasons. Wherever the contamination reaches, it destroys’.” 

This, in our opinion, is a correct statement of the law and is supported by high 
authority. Field J. in Oscanyan v. W. R. Arms Co.® quoted with approval 
the observation of Swayne J. in Hall v. Coppell’ :— 

drh jpethatple: is indlapensabile “to the purty of tte edminiatradiod, Tt will not 
enforce what it has forbidden and denounced. The maxim Er dolo malo non’ orttur 
actió, is limited by no such qualification. The proposition to the contrary strikes us 
as hardly worthy of serious refutation. Whenever the illegality appears, whether the 
evidence comes from one side or the other, the disclosure is fatal to the case. No con- 
sent of the defendant can neutralize its effect. A stipulation in the most solemn form 
to waive the objection, would be tainted with the vice of the original contract, and 
void for the same reasons. Wherever the contamination reaches, it destroys.” 

Waiver is the abandonment of a right which normally everybody is at liberty 
to waive. A waiver is nothing unless it amounts to a release. It signifies 
nothing more than .an intention pot to insist upon the right. It may be de- 
duced from ecquiescence or may be implied. Chitty on Contract 21st edn., 
p. 381: Stackhouse v. Barnston.11 But an agreement to waive an illegality 
is void on grounds of public policy and would be unenforceable. 

8 (1907) 11 OWN. 848, | 
4 (1920), thsi” Ta. iia, 128, s.o. 27 8 isan 103 U.S. 261, e. A Lew. ed. 539 


Bom. L.R. 770. 10 (1888) 7 Wallace 542. 
7 (18867) L.R. 2 Ex. 338. ` 11 (805) 10 Vos. 453, 486; 32 E.R. of. 
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In Fairtitle v. Gilbert!2 Ashurst J., said (p. 93) :— 


E SEAE E E A E T 
for this is a public Act of Parliament, and the Courts are bound to take notice that thé 
trustees under this Act had no power to mortgage the toll-houses. This deed therefore 
ee ee ere ee eee ye 


"Vigan Williams L. J., in Norwich Corporation v. Norwich Electric Tram- 
ompany, Limited’? gaid — 

a cae act A eee eee 
of one of the partles and which he may waive. This is a provision in an Act of Parlia- 
ment, which, though to some extent it may be for the benefit of the parties to the 
difference, must be regarded as inserted in the interest of the public also.” 

In that case there was a provision made by the Legislature that disputes men- 
tioned in the section. of the Act were to be determined by an Expert nominated 
by the Board of Trade and it was contended that though not in the strict techni- 
cal sense estoppel, it was a waiver of the provisions introduced into the statute 
for the benefit of private rights. No doubt that was a case which proceeded on 
a question of jurisdiction, but the judgment proceeded on the principle of waiver 
of a statutory provision inserted in public interest. Thus the plea of waiver 
is unsustainable. 
In our opinion, therefore, the judgment of the High Court is sound and the 
appeal must, therefore, be dismissed with costs. 
Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice. Gokhale and Mr. Justice Mody. 


SASTRI YAGNAPURUSHDASJI v. MULDAS BHUDRADAS VAISHYA.® `- 

Civil Procedure Code (Act V of 1908), Secs. 110, 109—Constitutioh of India, ‘Art, 133(1) 
—Amount or value of subject-matter in dispute in Court of first instance -less than 
twenty thousand- rupees—Judgment and decree of High Court, on appeal, involving’ 
directly or indirectly claim or question respecting property of value of -twenty 

: thousand “pees or Spares Nether Derry Seated to, Sera eats under art 133 
(1) (b). : 
Under s. 110 of the Civil Procedure Code, 1908, read with art. 138(1). of the Consti- 
tution of India, a party would be entitled to a certificate under art. 138(1)(b) of the 
Constitution provided his case falls under that clause even though the amount or 
ee a a ey nate eee pers enn mene 
thousand supees. 
Govindbhai v.. Dahyabhai; Subremania Ayyar v. Sellamma? . and Amarsingh v. 
Karnail Kaur’ referred to. . 


The facts appear in the judgment. 


“WE. Desa, with S. A. Wale, for the petitioners. 
A, D. Desai, for opponent No. I 


GoxHaLa J.. This is an application by Seeing plaintiffs Nos. I, 2, ‘4 and 5 
for leave to appeal to the Supreme Court against the decision of this Court 
in State. of B’bay v. Shastri Yagna Purushadasji', dismissing the petitioner's 
suit. The suit was filed for a declaration inter alia that the 
Temple of Shree Nar Narayan Dev at Ahmedabad and all the temples subordi- 

12 (1787) 2 T.R. 171, -100 E.R. 91, 1 fre 39 Bom. L. R. 382. 

Me E Buprome Coure 3 Bsa ALE R. Rojanthan 169 

1988) | Bom : 


Ovis on No. 8456 of 1958 (with Civil 1 61 Bom. L. R. 700. ~ 
qria ppisti 3146 of 1958). ee - 
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nate thereto were not temples within the meaning of the Bombay Harijan: Temple 
Entry Act, 1947 (Bom. Act. XXXV of 1947) as amended by Bombay Act 
LXXVII of 1948, and to restrain defendant No. 1 and other non-Satsangi Hari- 
jans from entering the said temples. The trial Court had granted: the said 
declaration and injunction, and against that decision the State of Bombay as 
wéll as original defendant No. 1 had filed First Appeal No. 107 of 1952. When 
the appeal was heard by this Court on March 8, 1957, the appeal, so far as it was 
filed by the State of Bombay, came to be dismissed, and by a further order dated 
March 25, 1957, there was a remand to the trial Court to record a finding 
whether the Swaminarayan Temple at Ahmedabad and the temples subordinate 
thereto were Hindu religious institutions within the meaning of art. 25(2) (b) 
of the Constitution. The trial Court returned an affirmative finding on this 
issue and the appeal was then argued on the merits. Two points were raised 
on behalf of the appellants in the appeal: (1) that the Swaminarayan Sampra- 
day was a religion different from the Hindu religion, and (2) even assuming 
that the followers of the Sampraday were Hindus by religion and the-suit 
templés were Hindu religious institutions, within the meaning of the Bombay 
Hindu Places of Public Worship (Entry Authorisation) Act, 1956, which re- 
pealed the Bombay Harijan Temple Entry Act, 1947, that Act would be «lira 
vires art. 25(1) of the Constitution of India and, therefore, plaintiffs would 
be entitled to the reliefs claimed by thém. These contentions were negatived 
and the appeal was allowed, the decree of the trial Court was set aside and the 
plaintiffs’ suit was dismiased with costs throughout. That is why the peti- 
tioners have filed this application for leave to appeal to the Supreme Court. 
On behalf of the petitioners it is prayed that the Court should grant them 
leave both under art. 188(1)(b) as well as (oc) of the Constitution of India, 
in that the judgment and decree of this Court involve directly or indirectly 
gome claim or question respecting property of the value of twenty thousand 
ae or upwards and also that the case is a fit one for appeal to the Supreme 
urt 


On behalf of the opponents, on the other hand, it was contended, in the first 
instance, that.the petition for leave to appeal was very vague and was not 
properly worded so as to cover grant of leave under art. 133(1) (b). As against 
this, it was argued on behalf of the petitioners that the claim for such a certi- 
ficate would be covered by sub-para. (18) to para. 18 of the petition as well 
as para. 20(a) of the petition. Under sub-para. (18) to para. 18 of the petition 
it is stated: . 

“That the amount of the value of the subject-matter of the dispute in the Court 
of: the ‘first instance and still in dispute on appeal was and is less than 20,000 rupees 
and the judgment and decree involve directly or indirectly claim or question respecting 
property of the value of over Rs. 20,000 and that the case is a fit one for appeal to the 
Supteme Court. The learned Judges in appeal have reversed the judgment and decree 
of the trial Court and (the Court) should be pleased to give the leave on that ground 
also.” : 
Paragraph 20(a) states: i 

“That your Lordships’ petitioners therefore pray that your Lordships be pleased 
to grant them leave to appeal to the Supreme Court.” i : 
It is undoubtedly true that the petition is not happily worded and we allowed 
the petitioners to clarify the petition and correct clerical mistakes therein which 
they hava done by filing an affidavit dated January 28, 1959. It was faintly 
contended on behalf of the opponents that without an application for amend- 
ment of the petition itself this clarification should not be allowed. But in 
view of the fact that the wording of sub-para. (18) of para. 18 of tHe petition 
would cover a prayer for a certificate under art. 133(1) (b) of the Constitution, 
we have allowed the petitioners’to make the necessary clarification and correc- 
tions by means of an affidavit. é ; 

Then it was further contended that the petitioners would not be entitledsto 
get leave under art. 133(1)(b) of the Constitution because the case does rot 
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satisfy the requirementa of s. 110 of the Civil Procedure Code. It is pointed 
out, that the plaintiffs had originally valued their claim in the plaint at Bs.. 5,250 
and, in the First Appeal also the said valuation was retained both for the. pur- 
poses of Court-fees as well as:advocate’s fees. It is not disputed even by- the 
appellants, as is clear from sub-para. (18) of para. 18 of the petition, that the 
amount or value of the subject-matter of the dispute in the Court of first in: 
stance and in the First Appeal. was less than. Rs. 20,000. Mr..A. D.- Desai 
argues that if that be so, the requirements of para. 2 of s. 110 of the Civil Pro- 
cedure Code will not be satisfied. Now, s. 110 of the ‘Civil Procedure Code 
reads as follows :— 

OE eicli of Uie caka dentinal D laa (a) íad (b) of section 109, the amount 
or. value of the subject-matter of the suit in the Court of first Instance must.be twenty 
thousand rupees or upwards, and the amount.or value of the subject-matter in dispute 
on appeal to the Supreme Court must be the same sum or upwards, 

or the judgment, decree or final order must involve directly or. indireetly,, some 
claim or question to or respecting property of like amount or value, . 

and where the judgment, decree ‘or final order appealed from affirms the decision 

of the’ Court immediately below: the Court passing such decree or final order, the 
appeal.must involve some substantial question af law.” 
In the present case, this Court has allowed the appeal. and set aside the decree 
of the trial Court and, therefore, para. 8 of s. 110 would not apply. But Mr. A. 
D. Desai contends that para. 2 of s. 110 cannot be read independently of the 
first part of para. 1 of's. 110; and Mr. Desai’s contention is that even. in the case 
of para. 2 of s. 110 the condition that the amount or value of the subject-matter 
in dispute in the Court of first instance must be Rs. 20,000 or upwards must 
be satisfied. In support of his argument, he has referred us to the case of 
Govindbhas v. Dahyabhai? where Mr. Justice Broomfield expressed his agree- 
ment with the view of the Madras High Court in Subramania Ayyar v. Kel- 
lammal®. where it was held that the second para. of s. 110:applied only to cases 
which involved some claim or question to or respecting property, additional to or 
other than the actual subject-matter in dispute in appeal and to be taken into 
account therewith in making up the appealable value. Now, it has to be ob- 
served, in.the first instance, that in the Bombay case the plaintiffs had claimed 
a declaration respecting certain property and it was observed by Mr. Justice 
Broomfield that the declaration could only be valued on a notional basis and 
the plaintiff was not estopped nor barred from saying that the value of the 
subject-matter of the suit and appeal was Ra. 10,000 or over within the mean- 
jng of.g. 110 as it stood then, and therefore the plaintiff was held entitled to 
a certificate to appeal.to the Priyy Council under s. 110, para. 1, of the Civil 
Procedure Code. Secondly, since the enactment of the Constitution of India, 
both s. 109 and s. 110 of the Civil Procedure Code have been amended and the 
first para. of s. 109 states. that an appeal shall lie to the Supreme Court under 
cls. (a), (0) and (c) of that section, subject to the provisions in Chapter IV 
of Part V of the Constitution and such rules as may, from time to time, be made 
by the Supreme Court regarding appeals from the Courts of India. It is clear, 
therefore, that s. 110 which refers to cls. (a) and (b) of s. 109 must be read 
subject to the provisions in Chapter IV of Part V of the Constitution. Now, 
art,.188(1) of the Constitution which is in Chapter IV of Part V reads as 
follows ;— 

“(1) An appeal shall lle to the Supreme Court from any judgment, decree or final 
order in a civil proceeding of a High Court in the territory of India if the High Court 
certifies— § ; 
` (a) that the amount or value of the ‘subject-matter of the dispute in the Çourt 
of first instance and- still in dispute on appeal was and is not less than twenty thousand 
rupees.or such other sum as may be specified in that behalf by Parliament by law; or 
` (bý that the judgment, decree or final order involves directly or indirectly some 
clajm or question respecting property of the like amount or value; or | s 
- $ (1086) 88 Bom. L. R. 382. 3 (1918) L L. R. 89 Mad. 843. 
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(c) that the case is a fit one for appeal to the Supreme Court; ~- 
‘and, where the judgment, decree or final order appealed from affirms the decision of the 
Court immediately below in any case other than a case referred to in sub-clause (e), 
ed e a a pole a 
of law.” 

Now, the wording of the three aiis of art. 138 (1) would indicate that 
these are independent and self-contained clauses. Each of these clauses starts 
with the conjunction ‘‘that’’ and cls. (a) and (b) end with the conjunction 
‘for’? which would be indicative of their independence inter se.. Clause (b) of 
art. 133(1), which corresponds to the second para. of s. 110 of the Civil Pro- 
cedure Code, cannot therefore be read as an alternative to the latter part of 
‘el. (a) referring to the amount or value of the subject-matter still in dispute 
on appeal. In view of the wording of this article, therefore, subject to which 
ss, 109 and 110 of the Civil Procedure Code will have to be read, in our view, 
the second para. of s. 110 of the Civil Procedure Code also cannot be construed 
as an alternative to the latter part of the first para. of that section. In our 
judgment, reading g. 110 of the Civil Procedure Code with art. 183(1) of the 
Constitution, a party would be entitled to a certificate under art. 183(1)(b) of 
the ‘Constitution provided his case falls under that clause even though the 
amount or value of the subject-matter in dispute in the Court of first instance 
is legs than twenty thousand rupees. In this connection, Mr. N. K. Desai 
has drawn our attention to a case of the Rajasthan High Court, Amar- 
singh v. Karnail Kaur+, where a similar view has been taken as to the construc- 
tion of para. 2 of s. 110 of the Civil Procedure Code. The argument of Mr. A. D. 
Desai, therefore, that the petitioners are not entitled to a certificate under art. 
183(1)(d) on the ground that admittedly the subject-matter in dispute in the 
Court of first instance and still in dispute on appeal was and is less than 
Ra. 20,000 cannot be accepted. 

Then it is contended by Mr. A. D. Desai that the judgment and Jane of 
this Court do not involve directly or indirectly some claim or question respect- 
ing any property. Mr. Desai contends that the principal question argued in 
the appeal was whether the Swaminarayan Temples were Hindu religious in- 
stitutions within the meaning of the Bombay Hindu Places of Public Worship 
(Entry Authorization) Act, 1956, which repealed the Harijan Temple Entry 
Act, 1947, and that this does not involve any claim or question to or respecting 
any property. We are not prepared to accept this argument. The suit was 
instituted by the plaintiffs because non-Satsangi Harijans wanted entry into 
these temples. It is true that the questions involved in the appeal do not af- 
fect the ownership or management of these temples. But, that in our view, 
cannot mean that the question involved is not in respect of any property. The 
judgment of this Court has taken the view that the Swaminarayan Temples are 
Hindu religions institutions and has negatived the claim of the petitioners to 
obtain a declaration and injunction which would have enabled them to pre- 
vent effectively the entry of non-Satsangi Harijans into these temples. It does, 
therefore, indirectly involve a question respecting property. 

Lastly, it was faintly urged that there was no evidence on the record to show 
What the value of these temples would be. We gave an opportunity to the peti- 
tioners to file an affidavit on this point and the affidavit discloses that the value 
of the Nar Narayan Deo Temple at Ahmedabad alone is more than 25 lakhs and 
that of ‘the 14 big temples of the northern diocese and other smaller temples 
would be more than a crore of rupees. In the affidavit in reply, the opponents 
have vaguely stated that this valuation ig not correct. We were prepared to 
give Mr. A. D. Desai’s client an opportunity to challenge the valuation by re- 
ferring the matter to the trial Court. But it has been’ “fréakly and, in our 
opinion, rightly conceded that in view of the vague statement in the affidavit 
in reply that the valuation was not correct, it would be open to us to aceept the 
valuation made in the affidavit filed by the, petitioners on this point. As, we 
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have already stated as the judgment and decree of this Court has set aside the 
decree of the trial Court, the last para. of s. 110-of the Civil Procedure Code 
‘that the appeal must involve some substantial question: of law would not be 
applicable, nor will a certificate to that effect of this Court be necessary under 
the last portion of art. 138(1) of the Constitution. In our opinion, therefore, 
the petitioners will be entitled to a certificate under art. 183(1)(b) of the Oon- 
stitution, : ; ; 
. The petitioners have also prayed for-a certificate under art. 188(1) (e) of 
‘the Constitution that the case is a fit one for appeal to the Supreme Court. It 
is.contended by Mr. A. D. Desai that the petitioners would not be entitled to 
such a certificate. According to him, no substantial question of law arises, as 
this Court has decided the question as to whether the followers of Swami- 
narayan sect are Hindus by religion on a consideration of oral and other evi- 
dence on the record. As regards the other question whether Bombay Act 
-XXXI of 1956 would be ultra vires of art. 25(1) of the Constitution, Mr. Desai 
says that that question would be governed by the decision of the- Supreme 
Court, Venkataramana Devaru v. State of Mysore.© Now, the circumstances 
-under which a certificate of fitness can be granted are fairly well settled. A 
‘mere substantial question of law arising between the parties is not sufficient. 
In Radhakrishna Ayyar v. Swaminatha Ayyar® it was observed (p. 33): - 

“...it is plain that there may be certain cages in which it is impossible to define in 
“money value the exact character of the dispute; there are questions, as for example, 
“those relating to religious rights and ceremonies, to caste and family rights, of such 
matters as the reduction of the capttal of companies as well as questions of wide public 
Sg eae eee cee ens R into actual terms 

money, ; 

‘and sub-#: (c) of s. 109 of the Civil Procedure Code contemplated such cases. 
This observation of the Privy Council has been never treated as exhaustive 
but merely illustrative. In Hirpibhat v. Jamshedji” this Court took the view 
“that what was contemplated in cl. (c) of s. 109 of the Civil Procedure Code was 
a class of cases in which there may be involved questions of public importance, 
‘or which may be important precedents governing numerous other cases, or in 
which, while the right in dispute is not exactly measurable in terms of money, 
it is of great public or private importance; and a mention was made in this 
connection of the case of the Udwada Fire Temple, Navro} v. Kharsedji,® in 
which Jenkins C.J. had granted leave to appeal on the ground that the point 
in dispute, though not measurable by money, was of considerable importance 
“because it related to the extent of control acquired by one who had built the 
Fire Temple. In the present case, the question involved is undoubtedly of 
ery great importance from the point of view of the Swaminarayan Sampra- 
day which claims lacs of adherents and on whose behalf it was contended in 
appeal before this Court that they are not Hindus by religion. The question 
“is also of importance from the point of view of non-Satsangi Harijans repre- 
‘sented by the contesting defendants, who claim a right of entry into these 
temples. Besides, the decision as to whether the followers of Swaminarayan 
Sampraday are Hindus by religion depends not merely on appreciation of oral 
evidence but also on the interpretation of some of the sacred scriptures of the 
sect and other evidence on the record. In our view, therefore, the case would 
be a fit one for appeal to the Supreme Court even under s. 109(¢) of the Civil 
Procedure Code read with art. 183(1) (0) of the Constitution. : 
-The result is that a certificate will issue in favour of the petitioners both 
‘under art. 183(1)(b) and (c) of the Constitution. Costs will be costs in 


appeal pF 
ik wr Certificate granted. 
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‘GRIMINAL APPELLATE. 


$ Before Mr. ‘Justice’ Shah and Mr. Justice Mody. 
STATE v. L. C. PATEL.* 


Factories Act (LXHI of i948), Secs. 21(1)(ty)(b), 22—Degree of ‘safety by postion’ of 


transmission machinery—Whether such safety should be absolute safety—Such abso-, 
lute safety whether should be against only reasonably foreseeable risks and dangers 


Se dengar arialng by cannon oh: aMfEg or wepatring machinery ahes. 


ther contemplated by s. 21(1). 


Under s. Z31(1)(iv)(b) of the Factories Act, 1948, the safety ENERE E 
by securely fencing the transmission machinery or by its position or by-tts construc- 
tion is absolute safety but such absolute safety must be only against reasonably 
foreseeable’ risks and dangers of coming into contact with the tranmniaion machi- 
nery. ~- 

PEE A E SO E A P E ANE EE eek. 
the vigilant and the conscientious workman, but to the careless, the indolent, the 
inadvertent, the weary, and even perhaps in some cases, the disobedient. But the 


‘ carelesmesas, the indolence, the. inadvertence, the weariness and even the disobedience 


of a workman are things which an occupier ‘of a factory can and is expected. to 
reasonably foresee and should, therefore, provide against. Such risks and dangers 


‘are foreseeable and must under s. ZL of the Act be provided against But s 21 
‘cannot be given the meaning that it imposes a duty upon an occupier of a factory 


- ‘to provide for safety against even unforeseeable risks and dangers. 


Section 21 of the Factories Act, 1948, does not contemplate a provision being made 
for the safety of an employee who is assigned the work of repairing machinery or 
of shifting machinery or of installing new machinery, - 

Some carding machines in the carding department of a’ mill, which was a factory 
within the meaning of the Factories Act, 1948, were being shifted to same other place 
during the recess time, when the machinery was not in motion. Instructions were 
issued to do the shifting only during the recess when ‘the’ shaft and pulleys were 


_ pot in motion. One of the carding machines had been stopped working as it was 


to be shifted on the following day. On this day 4 few minutes before the recess a 
workman placing a ladder against a steam pipe stood up on ft and attempted to take 
a belt of this carding machine which was lying idle on a Hanger on the other side 
of the shaft and pulley which were in motion. In doing so the workman was en- 
tangled in the belt and the moving shaft and died as a result of the injuries sus- 
tained by him. On these facts the accused, who was the manager of the mill, was 
charged under a. 21(1)(#)(b) of the Factories Act, 1948, for having failed to securely 
fence the shaft and pulleys.of the-carding department of the factory which formed 
part of the transmission machinery. The prosecution contended that the safety aimed 
at by s: 21(1) (ig) of the Act, whether by fencing or by posttion or by construction, is 
‘abeolute safety and that the shaft and pulleys in the instant case were not, by their 


'- position, absolutely safe to every- person employed in the factory. The accused con~ 


* 


tended that the safety provided by s. 21(1) (iv), though absolute, could be only against 
foreseeable risks and dangers and not otherwise and that, therefore, the sheft and 
pulleys did not require to ‘be fenced as they were in such a position as- to be safe 
1o afer Dereon eminloyad is tie. foctory: ee: they rome have hien at May, ware 
securely fenced:— 

Held, that to the circumstances of the ease, tho risk from the unfenced overhead 
shaft and pulleys was not a foreseeable risk, and . ; 

that, therefore, the's was no breach of thi provisions of s. Z1 (1) (1v) (b) committed 
D DE x 


March 4, 1959.. Criminal A First Class, 8th Bih Couri, Abmndabad, tn Spa- 


No. 1247 of 1958, the order of mary Case No. 3712 of 1957. 
passed by D 


D. E. Judicial Magistrate, acer 
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Burns v. Joseph Terry & Sons Ltd.' observations of Lord Somervell J. in, applied. 

Atkinson v. London and North Eastern Ry. Co.’ Chasteney v. Michael Nairn & Co.’ 
Walker v. Bletchley Flettons, Findlay v. Newman, Hender & Co.’ Carrol v. Andrew 
Barclay & Sons, Ltd.‘ and Carr. v. Mercantile Produce Co. Ltd.’ referred to. 


Tue facts appear in the judgment... 


Y. V. Chandrachud, Government. Pleäder. for ‘the. State. 

TH? P. Ain and A. H.. ae with Payne and Co., for the respondent. 

-big J. This is ‘an’ appeal i the State against the order of acquittal pass- 
ed in Summary Case No. 8712 of 1957 on the file of the Judicial Magistrate, 
First Class, 8th. Court, Ahmedabad,’-against: the' respondent who was the ac- 
cused in that tase-and was charged under s. 21(1) (w) (b) of the Factories’ Act, 
1948:.:'Fhe-case against the accused -was that he' being the Manager of the 
Jubilee Mille, a: factory as defined -bý s? 2(m)(4) of the Factories Act; 1948, 
failed to securely fence the shaft and pulleys of the carding department of 
the said factory. which formed part of the transmission machinery and there- 
by: contravened the provisions of s -21(1) (iv) (d)-. of the' Factories Aot. and 
committed an .dffence punishable: under s. 92 of the said’ Act. : 

In’ the last! week of March 1957 some carding machines: in ‘the arane de- 
partment of the said Mills were being shifted’ to’ some other place during the 
recess time from 11 a.m. to 11-80 a.m. when. the machinery was not:in motion. 
The carding machine’ No. 108 had béen stopped working since March 29; -1957, 
as it was to be shifted on March 30, 1957. The belt of the said machine. was 
lying idle on the hanger which wás over 12’ above the ground: level. -The pul- 
ley. which was to. be shifted was:also: 12’ above. the ground level. Below the 
hanger: there, was a steam pipe which was abeut:7'—.3”. fromthe. ground level. 
Instructions had been issued to.do. the work :of shifting only-during,.the recess 
when*the shaft and pulleys were not in motion. About two or. three minutes 
before the receag:on March 30, 1957, one workman named Gulab. Punje ‘placed 
a ladder against the. steam pipe, . climbed. the ‘ladder and: gat on the steam: pipe 
when- the shaft. and: pulleys were in motion and in. breach of the said instruc- 
tiong. he stood.up:on the steam ,pipe and attempted to, take the. belt which was 
lying idle,on.the hanger on. the other side of the shaft and the pulley..and in 
doing, so. he was entangled in the belt and the, moving.phaft. He was, taken 
out from the shaft by: cutting the belt and removed: to the: Dr ODE where 
fe MA a A ae a pty 

- Subsection’ (1) of s::21 of the Factories Aetoprovide a a8 dues TA 

“(1)‘ In'every factory: the following, -namely:4 © 7 0 Q, Fal s 
EC) every moving part of-a prine mover and every iy wheél connected to a'prime 
PE A ace Oe ae oe engine house or not; > 
T+. (u)' the héallrace and taflrace of every waterswHeel and: water turbine; - 
' VGH) ahy ‘pert of ‘a stock-bar which projects beyond the heed ‘stock ‘of a lathe; and 

(o) anlees' they are in such’ postition ‘or of guth construction -as to ‘be safe to every 
Deepen enored o EE etary at, they: pom he ey We ey ee 
Foni nemely, — ` 4 
ar (a) “every part ‘of an’ eile P é motar ‘or rotary convertor" jase 


sategnarde: of substantial, construction. whieh, inil, be Rept ta “pation wale he Pere 

‘ot machinery they are fencing are tn motion or’ in-use: i De 
Gegrided: thet Tor tha. purpaie ah datering unheihar any. partai akn a 

“in such position or is of such construction ‘as to, he safe as aforesaid, ‘account. shall not 
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be taken of any, occasion when, jt bethg necessary to, 'màke an examindtlon of: thé machi~ 
nery, while it is in motion or, as a result-of such examination, to carry out: any mount- 
ing or shipping of: belts, lubrication’ or other adjusting operation: while” the: 

ot page r aac pci ei a aa 
the provisions of section 22.”-- . «. t aos 
It was not disputed, nor can it be disputed, ina the shaft and- the pulleys 
formed part.of ‘‘the’ transmission machinery’’. The-chatge against the" ac- 
cused was that he had failed to securely fence the shaft ‘and'the pulleys as 
required by the said s. 21(1) (#)(c).° It was. somon gronnad that the shaft 
and the pulleys were not fenced at all. . ~- 

The reépordent pleaded not guilty and his BS was that the ‘said shaft 
and the pulleys did not require to be fenced because they were jn such a posi- 
tion as to be safe to every person eniployed : in the: ‘factory ag they would be 
if they were securely fenced. , 

On behalf of the prosecution’ one P. T. hah, the then’ Senior Inspector ‘of 
` Factories, was examined. He stated that: ‘he was an’ Inspector of Factories 
.for'the ‘area in which the Jubilee Mills was’ situated, ‘that he had visited thd 

said factory on March 30, 1957, to inquire into the case of the f accident 
to worker Gulab Punja employed as a coolig ‘in ‘the Engineering epartment 
of the said factory, that the-worker was entangled in a’ ae driving the card 
No. 108 on the moving shaft driving the ‘rows of cardi, that the ‘accident oc- 
curred at about 10-57 a.m. on March 30,'1957, that on enquiring into the acei: 
dent, he found that re-atrangement of carda was ‘being’ done, ‘that for that 
work every day a few cards were stopped and ré-erected in new position, that 
the pulleys driving those’ datds were also being abiftéd on the main ‘shafté, 
that the said work was being done during the receas period from 11 am. to 
11-80 a.m., and that a gang of workers was kept réady. with the necessary tools 
and ladders just before the stopping time-of the factory. He further stated 
that on March 80, 1957, the deceased Gulab’ Punja was assigned: that work 
along with some other fitters, - that the deceased had. rested-a ladden‘on a steam 
pipe just below the, overhead, shaft and the pulley which was to be. shifted, 
that the shafting was in motion, that the deceased went up and sat on the pipe 
and tried to ‘shift the belt of the card lying, on, the belt-hanger to the other 
side of ‘the. pulley , while the shafting was in motion and that while, doing 80, 
he got entangled in the belt and the moving shaft and as a result thereof re- 

ceived the said injury. He stated that no supervisory staff was présent at ‘the 
time of the said work; that the overhead shaft, the’ ‘pulleys and ‘the belt whieh 
formed part of the transmission machinery were not safe fo the worker who 
-~ died and that the said parts of the transmission machinery were not: securely 
fenced. In‘his crogs-examination he stated that he had been-a factory Inspector 
for ten years preceding the date of the said’ accidént; that he had been-a Senior 
Factory Inspector for the last three of the said ten years and that prior to. his 
joining the factory department, he was working as’an Engineer. in a mill for 
about-seven years: He‘ further stated that the work of shifting cards in the 
Jubilee Mills was going on for one week prior to: his -visit on March 80, 1957, 
and that the said work was being done during the recess time. .He stated that 
during his inquiry it transpired that the work of shifting the. pulleys. was to 
be done during the recess time’ when’the machinery was not in motion -and 
that he had.no evidence to.show that the deceased worker'was instructed . by 
the, accused. or- anybody else to start the work when the machinery was in mo- 
tion. He admitted that during his tenure as an Engineer in a mill apd -as a 
Factory Inspector, he had not come across any -fencing having been done of 
shafis.and pulleys in the carding department of any mill. He further ad- 
mitted that ‘there was no specific rule providing for the’ fencing of shafts and 
‘pulleys in the carding department of a mill.’. He also admitted that unfenced 
shafts and pulleys overhead are not ordinarily unsafe or dangerous to the ‘workers 
doing theit ordinary work in the carding department, that he had not heard . 
of any fencing being done of overhead shafts'and pulleys in’ the carding đe- 
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partment of any mill in India and that he had never suggested to any mill 
to provide such fencing, although there were about 60 or 65 mills within ‘his 
jurisdiction in Ahmedabad. He further admitted that by their position the 
shafts and pulleys overhead were quite safe to the workers working in “the 
carding department. In his crogs-examination he stated that’ he had visited 
the Jubilee Mills on March 30, 1957, to inquire into the case of the said fatal 
accident to Gulab Punja and had entered his ‘‘inquiry’’ into the Inspection 
Book, a true copy of which is exh. 4 on the record of this case, and that he had 
thereafter on April 17, 1957, made further remarks, a true copy of which has 
been produced ag exh. 5. In his said inspection notes, exh. 4, he has made no 
mention about the said breach about fencing having been committed and the 
same was also admitted by him in his cross-examination. In his said further 
remarks, exh. 5, however, he has stated that the overhead shaft and the pulleys 
of the carding driver were not securely ‘‘fixed’’ when Gulab Punja approached 
the same, that the shafting and the pulleys were in motion and ‘‘the same 
was also not securely fixed.’ The word ‘‘fixed’’ used at these two places 
appears to be a mistake for ‘‘fenced’’ as appearing from what is stated in 
exh. 5 immediately thereafter, viz., that not securely fencing the overhead shaft 
and the pulleys which formed part of the transmission machinery was a breach 
of s. 21(1) (iw) (b) of the said Act. As regards the further remarks exh. 5, 
he stated in his cross-examination that he made them on April 17, 1957, be- 
cause it struck him on that day that that breach also had been committed and 
that it was after discussion with his superior officer (The Deputy Chief In- 
spector) that it struck him that that breach also had been committed. In 
his crogs-examination he further stated that mounting of belts had to be fre- 
quently done. . ; 

In his statement under s. 342 of the Criminal Procedure Code, in addition to 
stating that the shaft and pulleys were safe by position, the respondent con- 
tended that it was not practically feasible to provide guards or fencing to the 
overhead shafts and pulleys, that in the normal working of the mills there 
would be several occasions when the belts would go out of position and they 
had to be readjusted or mounted, that at the time of mounting, the guards 
would have to be removed and re-fitted involving great loss of time and that 
that would naturally hamper production and keep the machinery idle. 


The learned Magistrate held that, as admitted by the Factory Inspector, by 
position the shafts and pulleys were quite safe for workers working in- the 
carding department. After considering various’ authorities cited before him, 
he held that - ' - i 
++ -machines are required to bə fenced so that the workers working on them may not 
come 'in'contact with them. If the machinery is acceesible to workers carrying on their 
ordinary work, there is, no doubt, ‘an absolute duty to fence it, But when it is in a 
wholly inaccessible position the duty to fence it is not absolute for it may be safe by 
geasor of its position and if the workers in the ordinary cotrrse of their work are not 
likely to come in contact with tr, it is not required to be fenced.” — 

‘He further held that in the case'before him the conduct-of the déceased worker 
«was not reasonably foreseeable and it had not’ been established that in reason- 
ably ‘foreseeable. circumstances the overhead shaft with the pulleys was not as 
‘gafe as it would be if securely fehced. As regards the argument of the 
prosecution that sometimes the belts go off the pulleys and some worker 
may try to replace them and in so doing may come in contact with 
the overhead machinery, he held that in such a.case a fencing, if provided, 
“would have to be removed far replacing the belts on the pulleys and thus ths 
fencing. would be meaningless and that the only alternative in such cases was 
to ask the employers to stop their-machines while carrying out such work, and 
if jt be held that even the overhead shaft with the pulleys which was not with- 
in the reach ofthe workers working in the ordinary course of their work was 
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also required to be fenced, the exception provided by the opening words of 
8 21(1) (tw), viz. N - 

“unless they are’ in such position or of such construction as to be safe to every 
person employed in the factory as they would be if they were securely fenced” 
would be rendered nugatory. He, therefore, held that the offence with which 
the accused was charged was not proved and ordered the accused to be acquit- 
ted under s. 245(1) of the Criminal Procedure Code. 

Now, in this case it is not disputed by the respondent that the Jubilee Mill 
was a factory within the meaning of the Factories Act, 1948, and the shaft 
and pulleys in question were a part of the tranamission machinery within the 
meaning of the Act. It is, therefore, clear that by reason of the provisions of 
8. 21(1) (w) the shaft and pulleys ought to have been securely fenced unless 
they were in such a position as to be safe to every person employed in the 
factory as they would be if they were securely fenced. It is not contended 
that they were safe by construction. What is contended is that they were safe 
by position. Section 21(1) (sv) in terms provides that the safety ensured by 
position must be the same which would result from a secure fencing. The de- 
gree of safety to be ensured whether by securely fencing or by position or by 
construction is identical What the appellant contends is that the safety aimed 
at by s. 21(1)(4v), whether by fencing or by position or by construction, is 
absolute safety and that the shaft and the pulleys in this case were not, by 
their position, absolutely safe to every person employed in the factory. It is 
not disputed on behalf of the respondent that the safety provided for by s. 21 
(1) (iw) is absolute safety. But what is contended is that that safety, though 
absolute, can be only against foreseeable risks and dangers and not otherwise. 
In support of their respective contentions both the parties have cited several 
decided cases. All these cases, however, are of the English Courts but arising 
under parallel factory legislation in England. No Indian case has been cited, 
presumably because there is no such reported case. 

The first case relied upon by the appellant is that of Atkinson v. London and 
North Eastern Ry. Co.’ In that case, in the respondents’ factory, there was a 
tube-cutting machine driven by a pulley fixed on a horizontal shaft about 
13 feet above the floor. The belt for driving the machine being off the pulley, 
one Cresswell, a person employed in the factory, attempted to move the belt 
from the shaft to the pulley while the shaft was running, and in attempting 
to do so, he was injured. The shaft and pulley were about 13 feet from the 
floor of the shop and when attempting to put on the belt, Cresswell climbed a 
Jadder and stood on a beam which was about 7 feet from the floor. The shaft 
and pulley were not in any way fenced or guarded. The respondents were 
prosecuted on a charge under s. 10(1) (c) of the Factory and Workshop Act, 
1901, the charge being that a part of the mill gearing, namely the said shaft 
with the pulley on it, was not securely fenced nor in such position or of such 
construction as to be equally safe to every person employed or working in the 
factory as if it had been securely fenced. The respondents’ defence was that 
the shaft and pulley were safe by position and, therefore, need not be fenced 
and that Cresswell had acted contrary to the regulations of the factory in at- 
tempting to move the belt from the shaft to the pulley while the engine was 
running. The Justices came to a decision that they were of the opinion that 
any fence would have bean useless owing to the shaft being 13 feet from the 
ground and dismissed the case against the respondents. An appeal was filed 
against that decision, and that appeal was heard by Lord Hewart C. J. and 
Avory and Sankey JJ. It may be noted that the relevant section of the 
English Factory and Workshop Act, 1901, was s. 10(1) (o) which provided’ as 
follows: 

“With respect to the fencing of machinery in a factory, the following provisions 
shall have effect:—--t 


-1 [1926] 1 K. B. 813. 
L.R.—65, 
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(c) All dangerous perts of the machinery and every part of the mill gearing must 
either be securely fenced, or be in such position or of such construction as to be equally 
safe to every person employed or working in the factory as it would be if it were 
securely fenced.” 

The provision contained in s. 10(1)(c) is for our purposes the same as that 
contained in s. 21(1)(#v)(c) of the Indian. Act. The decision of the appeal 
Court in that case turned mainly upon the interpretation of the said finding 
of the Justices and the appeal Court held that the said finding did not’ amount 
to a finding that the particular part of the mill gearing, viz., the shaft and the 
pulley, was by reason of its position or construction equally safe to every per- 
son employed or working in the factory, as it would have been if it had been 
securely fenced. Lord Hewart C. J. came to the conclusion that the said find. ` 
ing of the Justices was not a finding of fact that the particular part of the mill - 

gearing was never approached by any person employed by the respondents 
~ except for such an occasional and temporary purpose as this, of moving the 
belt from the shaft to the pulley, and, secondly, it was not a finding of fact 
that, if fencing there had been, no ingenuity could have devised a type of fence 
which on the occasion of such an emergency as arose in that case would not 
have had to be removed. He further held that there was nothing in the said 
section or elsewhere in the said Act which granted a dispensation from the obli. 
gation to fence because the mill gearing was 13 feet above the ground. Avory 
J. also came to the conclusion that the mere fact that an unfenced shaft was 18 
feet above the ground was not sufficient to show that it was in such a position 
as to be equally safe to every person employed or working in the factory as it 
would be if it were securely fenced. From the judgments delivered in the said 
appeal it appears that as there was no specific finding recorded by the Justices 
that the particular mill gearing, though unfenced, was safe by position, the 
order of the Justices was held to be not correct and was, therefore, reversed. 

The next case relied upon by the appellant is that of Chasteney v. Michael 
Nairn & Co.? In that case the respondents were charged with having failed 
to have pinion-wheels of parts of their machinery securely fenced so as to 
be safe to every person employed or working in their factory, in consequence 
of which one of their workmen was injured while engaged in greasing the 
machinery while it was in motion. The respondents had put up a notice in the 
factory as follows: ‘‘Do not put your hands in the machinery while it is in 
motion. Persons disregard this notice at their own risk.’’ The Pinion-wheels, 
although usually stopped, were occasionally allowed to remain in motion, for 
the purpose of greasing. The Magistrate dismissed the charge, holding that 
the pinion-wheels were not dangerous parts of the machinery. unless in motion, 
when it was not usual for greasing to be done. The appeal Court consisting 
of-Lord Hewart L. C. J., Swift and Goddard JJ. held that as the wheels were 
dangerous part of the machinery, they ought to have been securely fenced, 
despite the fact that greasing was not usually done while the machinery waa 
in motion, as it cannot be assumed that every person will always exercise neces- 
sary care, and that the offence charged was, therefore, proved. The said case 
also: arose under the provisions of s. 10(1)({c) of the Factory and Workshop 
Act, 1901. The point for decision in that case, however, was whether the 
machinery in question was dangerous machinery within the meaning of the said 
section or not. ` There was no contention in that case that the machinery did 
not require to be securely fenced on the ground that the same was safe by posi- 
tion. The only point involved in that case was whether the pinion-wheels were 
dangerous parts of the machinery or not. That case does not lay down any 
principle concerning the proposition as to when a machinery can be said to be 
safe by position. 

Another case referred to is that of Walker v. Bletchley Flettons®. That case 
also involved a determination as to what could be said to be dangerous machi- 
uery within the meaning of s. 10(1) (o) of the said Factory and Workshop Act, 


3 [1037] 1 ANE. R. 376. 3 [1987] 1 AN E.R. 170. 


1959.] STATR 0. L. O. PATHL (4.0r.3.}—Mody J. 1027 


1901. But the test applied by Du Pareq J. in that case for determining the 
same is useful. The learned Judge has laid down that in considering whether 
machinery is dangerous, it must not be assumed that everybody will always 
be careful. A part of a machine is dangerous if it is a possible cause of injury 
to anybody acting in a way in which a human being may be reasonably expected 
to act in circumstances which may be reasonably expected to occur. For the 
purposes of determining what is a dangerous part of a machine Du Parcq J. 
has in this case enunciated the principle of reasonable foreseeability of danger 
resulting from the machine. It was not contended in that case that the parti- 
cular machinery was securely fenced; nor was it contended that it was safe by 
position or construction and the judgment in that case is, therefore, of no other 
‘Importance. 

The next case relied upon, and strongly relied upon, on behalf of the appel- 
lant is that of Findlay v. Newman, Hender & Co.* In that case the respon- 
dents were charged with having failed to have certain mill gearing in their 
factory securely fenced, or in such position or of such construction as to be 
equally safe to every person employed or working in their factory, in conse- 
yuence of which one of their workmen was injured. The mill gearing cousist- 
ed of a countershaft, 124 feet from the ground, to which a belt was attached, 
and the workman was injured in replacing the belt. There was a notice put 
up by the factory prohibiting the workmen from putting on belts between the 
main shaft and the countershaft unless the engine was stopped or slowed down, 
but the workman had acted in disobedience of those instructions. The coun- 
tershaft and the belt were not fenced in any way, but the respondents contend- 
ed that the same were safe by position. The Justices dismissed the charge. 
An appeal was preferred against the same which was heard by Lord Hewart, 
L. C. J., Du Pareq and Atkinson JJ. That case also was under B. 10 of the 
said Factory and Workshop Act, 1901. Lord Hewart, L. C. J., came to the con- 
clusion that as the shaft was revolving at 190 revolutions a minute and was 
accessible to persons who, for example, wished to replace the belt, not in any 
sense whatever fenced, it could not be said to be safe by position because the 
essential purpose of the section was to provide absolute safety, so far as fencing 
could provide it. It may be noted that Lord Hewart, C. J., lays down the test 
of absolute safety, but in his judgment he has not laid down as to against what 
risks such absolute safety was to be ensured. It may be further noted that 
im that case the very fact that the said notice had been put up by the factory 
indicated that the management had foreseen that the persons employed in the 
factory may be exposed to risk if the terms of the notice were not complied 
with. Lord Hewart, C. J., does not, in his judgment, at all take into consi- 
deration the aspect whether the risk was foreseeable, but the same has been - 
taken into consideration by Du Pareq J. as is‘clear from the following passage 
from his judgment (p. 62): oe 

*...The magistrates may possibly have thought that it was negligence; they may 
have thought that it was serious negligence and disobedience to orders by the man who 
was injured. But, even if that be so, if the occupier of the factory could have foreseen 
that workmen would do what this workman did, or if any reasonable person could have 
foreseen such a thing’s happening, it is impossible to say that the machinery was safe. 
Here the injury was undoubtedly suffered; it was suffered by a man doing something 
which, clearly, from the finding that there had been a notice warning the workmen, the 
employers had understood might happen. The proper way to safeguard employees 
is not by putting up notices, is not by saying ‘Do not touch,’ or ‘Keep clear,’ or ‘Keep 
away’, but by so fencing or by so constructing your machinery that the dangerous part 
ceases’ to be anything but secure.” 

The third judgment in that case is that of Atkinson J. which also, like the 
judgment of Lord Hewart O. J. lays down the principle that the obligation 
to securely fence the countershaft was an absolute obligation but does not at 
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all deal with the aspect dealt with by Du Pareq J. that such absolute obligation 
was only in respect of foreseeable risks. 

The next case is that of Carrol v. Andrew Barclay & Sons, Ltd®., relied upon 
by Mr. Amin, the learned counsel for the respondent. That. case was under 
g. 18(1) of the English Factories Act, 1987, which provides: 

“Every pert of the transmission machinery shall be securely fenced unless it is in 
such a position or of such construction as to be as safe to every person employed or 
working on the premises as it would be if securely fenced.” 

In that case the belt connecting the shaft and the motor in the factory broke 
when it was running and injured a workman who was standing at that time about 
64 feet away from the motor. The workman sued for damages on the ground 
that the accident was caused by a failure to fence the belt adequately and 
securely in breach, inter alta, of s. 18 of the said Factories Act, 1987. The 
case turned on the question as to against what dangers was the fencing men- 
tioned in s. 18(1) intended to be a safeguard, whether against the risk arising 
by reason of a workman making contact with the machinery when in motion or 
against dangerous material ejected from the machinery and it was held that 
the requirement of the said section that ‘every part of the transmission machi- 
nery shall be securely ‘‘fenced’’’ imposed on occupiers of factories a duty to 
erect a barricade to prevent any employee from making contact with the machi- 
nery, and did not in ordinary cases oblige them to erect an enclosure to pre- 
vent broken machinery from flying out and injuring him. Although the point 
for decision in that case was different from the point for our decision 
in’ this case, certain observations of Du Pareq J. from his judgment in 
that case have been relied upon by Mr. Amin. Du Pareq J. has 
observed in his judgment that the words ‘‘securely fenced’’ may well mean 
“go fenced as to give security from such dangers as may be reasonably ex- 
pected’’. These observations reiterate what Du Pareq J. had already stated . 
in his said two earlier judgments, viz. that fencing was to give security from 
such dangers as may be reasonably expected, ie, which may be reasonably 
foreseen. These remarks are undoubtedly in a slightly different context, but 
they are general, and on a point of construction they are equally applicable, 
not only to the case of a broken part of machinery flying out and hurting a work- 
man, but also to the case of a workman coming in contact with the machinery. 

Another case relied upon is that of Carr v. Mercantile Produce Co. La. The 
real point for decision in that case was whether the part of machinery in ques- 
tion was ‘‘a dangerous part of any machimery’’ within the meaning of s. 14 of 
the said Factories Act, 1937, and it was held that the same was not. That case 
is, therefore, of no assistance for the decision of the point involved in this case. 
But what the learned Government Pleader appearing for the appellant relied 
upon was a passage from the judgment of Stable J. as appearing at page 608 
of the said report which is as follows: 

kina Wastes Aea ‘aver shots, chat sacealy. We cucpiesk Ake: Genet. A aA 
the conscientious workman, but human nature being what it is, the careless, the indo- 
lent, the inadvertent, the weary, and even perhaps in some cases, the disobedient.” 
In our opinion, that passage merely reiterates, in an amplified form, the prin- 
ciple laid down by Lord Hewart C. J. that the relevant provision of the 
Factories Act provides for absolute safety without at the same time laying down, 
as Du Pare J. has earlier laid down, that such absolute safety is to be achieved 
only against reasonably foreseeable risks or dangers. 

The last case relied upon by Mr. Amin is that of Burns v. Joseph Terry & 
Sons, Lid.” In that case the facts were that the plaintiff, who was seventeen 
years old at the time of the accident, claimed damages for breach by the defen- 
dants of.the statutory duty under the Factories Act, 1987. The plaintiff al: 
leged inter alia that his injury was due to a breach of s. 13(1) of the Factories 
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Act, 1987, on the basis that the machinery by which the plaintiff was injured 
was transmission machinery and that it had not been securely fenced. The 
machinery being transmission machinery had to be securely fenced unless it 
was safe by position or construction. The machinery had in fact been fenced, 
but the plaintiff’s contention was that the fencing was not adequate. Hilbery 
J., who tried the case in the first instance, held that it was securely fenced and 
that there was, therefore, no breach of the defendants’ duty under the Act. In 
considering whether the machinery was securely fenced, Hilbery J. applied 
what may be described as the test of reasonable foreseeability, viz. was the machi- 
nery securely fenced having regard to the circumstances which could reason- 
ably be foreseen. The plaintiff appealed and the appeal was heard by Somer- 
vell, Cohen and Denning, L. JJ., and it was held (Denning L. J. dissenting) 
that the test whether machinery was ‘securely fenced’ within the meaning 
of s. 18(1) of the said Act was whether it was so fenced as to give security 
from such dangers as might reasonably be expected and that in the said case 
the machinery was securely fenced according to that test. The appeal was 
consequently dismissed. This case appears to be the latest on the subject 
in England. Numerous previous decisions of the English Courts on the sub- 
ject were cited and discussed in the judgments of the Appeal Court. The fol- 
lowing passage from the judgment of Somervell L. J. is extremely useful 
(p. 990): 

“I do not think there is any decision on the point binding on this Court. I think 
the balance of dicta is slightly against the plaintiff. On the fece of them the words 
used by Lord Hewart, C.J. are in his favour, but Lord Hewart, CJ. did not, I think, 
have in mind the issue whether the ‘absolute safety’ was to be against foreseeable risks, 

Du Pareq and Lord Normand were clearly addressing their minds to the point 
issue, and Vowles v. Armstrong Stddeley Motors, Ltd’ is very nearly a direct autho. 
rity against the argument. I will, however, consider the question of construction on 
principle. In the first place, I think that in this group of sections the same test should 


the form in which the question is formulated on this besis by Lord Du Parcq and 
Lord Normand. I think also that this construction fits in with the later words of 
sub~s, (1) of s. 13 of the Factories Act, 1937. They contemplate that the position of 
the transmission machinery may be such that there’ is no necessity to fence at all If, 


circumstances the machinery was not as safe as it would be if securely fenced. If one 
has to consider unforseeable circumstances the legislature should and would, in my opi- 
nion, have provided that all transmission machinery must be completely encased. It 
also fits to with the later words from another angle. The later words contemplate that 
the position may make any fencing unnecessary. That being so, the ‘position’ might 
well be such as to make fencing, for example, on one side only necessary.” 

Then again (p. 991): 

“ ..The question was not whether what the plaintiff actually did was reasonably 
foreseeable, but whether the occupier should have reasonably foreseen the possibility 
of an accident... The question is whether a prosecution would have succeeded before 
the accident which leads to the claim has happened. On the other hand, Hf, an acci- 
dent having happened, no one can suggest other circumstances which would have led 
to an accident, the issue may, in fact, narrow itself to the question whether the circum- 
stances which led to the accident were reasonably foreseeable... I do not think Hil- 
bery, J. confined himself to considering the foreseeability of the plaintiffs conduct. 
He referred to the fact that the factory inspector had seen this fencing many times, 
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and that there was evidence of no previous accident over the twenty years or so of 
its life. He considered the possibility of someone putting a hand up underneath the 
mesh. He said: 

‘I personally cannot see, if you test the question by what was reasonably foresee- 
able, that it can be said that the lack of a return guard over it from the face guard 
rendered this insecure fencing’. 

“Tt is only after this that he proceeds to consider whether the employers could have 
foreseen what the plaintiff actually did.” 

In our opinion, this latest case explains the test, as laid down by Lord Hewart, 
C. J., about absolute safety and approves the earlier dicta of Lord Du Pare, 
J. that such absolute safety was to be against foreseeable risks. 

On a construction of the provisions of s. 21(1) (iv), there is no doubt that 
transmission machinery must be securely fenced unless the same, by reason 
of its position or construction, is safe to every person employed in the factory 
as it would be if it were securely fenced. The transmission machinery can be 
said to be secure by position only if the safety afforded by the position is the 
same as would be-provided if it were securely fenced. The degree of safety 
either by securely fencing it or by position or by construction of the machinery 
is the same. There can be no doubt that the safety aimed at is absoluto safety. 
The aim is to provide absolute safety to every person employed in the factory 
from the risk and danger of coming into contact with the transmission machinery 
but that risk or danger as contemplated by this section must reasonably be 
‘foreseeable. The Legislature could not have intended that the occupier was to 
provide safety for the persons employed in the factory against risks which 
could not even be reasonably foreseen. The risks and dangers resulting from 
a person coming into contact with machinery can be so complex and varied 
that all possible risks or dangers cannot be reasonably foreseen or anticipated. 
Section 92 of the Factories Act imposes a penalty if the requirements of s. 21 
(1) (w) (b) are not complied with. Surely, the Legislature could not have con- 
templated to penalise an occupier of a factory for not providing for safety 

j a risk or danger which he could not reasonably foresee or anticipate. 
Section 21 is undoubtedly for giving protection, to use the words of Stable J., 
not merely to the careful, the vigilant and the conscientious workman, but 
human nature being what it is, to the careless, the indolent, the inadvertent, 
the weary, and even perhaps in some cases, the disobedient. But the care- 
lessness, the indolence, the inadvertence, the weariness and ovon the disobe- 
dience of a workman are things which an occupier of a factory can and is ex- 
pected to reasonably foresee and should, therefore, provide against. Such risks 
and dangers are foreseeable and must under the provisions of 8. 21 be provided 
against. But s. 21 cannot be given the meaning that it imposes a duty upon 
an occupier of a factory to provide for safety against even unforeseeable risks 
-and dangers and much more so, because his omission to do so would expose 
him to a penalty. The provisions of s. 21(1)(w)(6) are, so far as the same 
are relevant to this case, substantially the same as, if not identical with, the 
parallel provisions in the said two English Acts. We are in respectful agree- 
ment with the observations of Lord Somervell J. in the said case of Burns v. 
Joseph Terry & Sons, Ltd., and, in our opinion, the same are equally applicable 
to the consideration of our s. 21(1) (ww) (b). ` 

Applying the same test which has been contemplated by Lord Somervell J. 
in Burns v. Joseph Terry & Sons, Lid. we have to ascertain whether the pro- 
seeution in the case before us would have succeeded before the accident to 
Gulab Punja occurred. What is the foreseeable risk or danger which could 

. have emanated from the shaft and pulleys in this case against which the res- 
pondent has failed to provide a secure fencing! The prosecution has been able 
to point out none. On the contrary, the Factory Inspector, the only witness 
examined on behalf of the prosecution, has admitted that unfenced shafts and 
pulleys overhead are not ordinarily unsafe or dangerous to the workers doing 
their ordinary Work in the carding department. The learned Government Plea- 
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der argued that this part of the testimony of the witness is of a limited character, 
because it refera to the workers doing their ordinary work in the carding de- 
partment. He pointed out that the witness has not stated that the shaft and 
the pulleys overhead were not ordinarily unsafe or dangerous to the workers 
in the carding department doing other than their ordinary work or to persons 
employed in the factory other than the workers in the carding department. 
There is, however, no evidence to show that any risk or danger could be reason. 
ably foreseen from the shaft and the pulleys to the workers in the carding 
department doing other than their ordinary work or to any person employed 
in the factory otherwise than in the carding department. On the contrary, 
the Factory Inspector Shah has stated that he had never heard of any fencing 
of the overhead shafta and pulleys in the carding department in any of the 
mills in India. He has worked in a Textile Mill as an Engineer for seven years 
and he has been a Factory Inspector for ten years. Moreover, he has stated 
that he had about 60 or 65 mills within his jurisdiction in Ahmedabad. Ah- 
medabad is known to have large and varied types of textile mills. The Factory 
Inspector has admitted that he had never suggested to any mill to provide 
fencing for the overhead shafts and pulleys. He stated that by position the 
shafts and pulleys overhead were quite safe to the workers working in the card- 
ing department. If with his long and varied experience the Factory Inspec- 
tor had never suggested to any mill to provide fencing for the overhead shafts 
and pulleys, the only conelusion to be drawn is that the overhead shafts and 
pulleys are safe by position and no risk or danger can be reasonably foreseen 
to ensue to a person employed in the mill not only while doing his ordinary 
work in the carding department but even otherwise. 

The learned Government Pleader argued that it is possible to foresee some 
risks or danger from the overhead shafts and pulleys to persons employed 
in the factory who may be assigned the work of repairing the shafts or pulleys 
or other machinery in the carding department connected with the shafts or 
pulleys. In the first place, as already pointed out, there is no evidence to 
show that such risk or danger can be reasonably foreseen or anticipated. But 
what is more, in our opinion, s. 21 does not contemplate a provision being 
made for the safety of an employee who is assigned the work of repairing 
machinery or of shifting machinery or of installing new machinery. In this con- 
nection the proviso to s. 21 and the provisions of s. 22 of the said ‘Act which are 
co-related are very pertinent. The proviso enacts that for the purpose of deter- 
mining whether any part of machinery is in such position or is of such construc- 
tion as to be safe as aforesaid, account shall not be taken of any occasion when, it 
being necessary to make an examination of the machinery while it is in motion 
or, as a result of such examination, to carry out any mounting or shipping of 
belts, lubrication or other adjusting operation while the machinery i is in motion, 
such examination or operation is made or carried out in accordance with the 
provisions of sub-s. (1) of s. 22. The occasions excluded by the proviso are 
the occasions when it becomes necessary to make an examination of the machi. 
nery while it is in motion or to carry out any mounting or shipping of belts, 
lubrication or other adjusting operation while the machinery is in motion, 
Such occasions must arise in the ordinary working of the machinery and may 
arise frequently. But in spite of the same, the said occasions have been ex- 
cepted from the operation of the said sub-s. (1). Occasions for shifting the 
machinery itself or for repairing the same cannot be said to be normal opera- 
tions in the working of the machinery. The occasions of shifting or repairing 
the machinery while in motion have not been provided for in the said proviso. 
It cannot be said that such occasions were not at all contemplated by the 
Legislature; nor can it reasonably be said that the Legislature, having 
in the said proviso, excepted the occasions mentioned in the said 
proviso, did not want to except the occasions of shifting or 
repairing the machinery from the operation of the said subs (1). 
The only conclusion to be drawn is, therefore, that sab-s. (1), was never iaten- 
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ded to provide for safety as mentioned therein against risks and dangers in 
connection with the shifting or repairing of machinery. As already observed, 
the prosecution can succeed in this case if it could possibly have succeeded 
before the accident to Gulab Punja occurred. But it is possible to argue, al. 
though it has not in fact been argued by the learned Government Pleader, that - 
from the very fact that the management of the factory had-issned instructions 
to shift the card No. 108 and the relative pulleys during recess time when the 
machinery was not in motion the same must of necessity indicate that a possi- 
bility of danger was foreseen if the card and the pulleys were shifted when 
the machinery was in motion. But even if such a danger could reasonably 
be foressen, in our opinion, s. 21(1) does not contemplate that the occupier 
of the factory should provide against danger arising by reason of the shifting 
or repairing of machinery. 

. Another argument of the learned Government Pleader was that even if 
8,21 (1) (w) (b) be construed to provide for safety only against foreseeable risks 
and dangers, there was a foreseeble risk in the present case inasmuch as belts 
may have to be mounted on the pulleys when the shaft and the pulleys were 
in motion. So far as this aspect of the case is concerned, it has to be borne 
in mind that the charge against the respondent is for not securely fencing only 
the shaft and pulleys and does not extend to not securely fencing the belts. 
It is, therefore, quite clear that the respondent cannot, in this case, be held 
responsible for not securely fencing the belts. The charge is confined to ‘‘not 
securely fencing of the shaft and pulleys’’. There is, however, no evidence 
in this case whether any risk could be reasonably foreseen to result from the 
operation of mounting the belt while the shaft and the pulleys were in motion 
only by reason of the non-fencing of the shaft and the pulleys without taking 
into consideration the risk or danger resulting from the non-fencing of the 
belt itself. Whether any risk or danger would result by the non-fencing of 
the shaft and the pulleys, irrespective of the non-fencing of the belt, is not 
a matter which we feel we are competent to decide in the absence of the neces- 
sary evidence. The relevant evidence on this point is only one sentence in 
the evidence of the Factory Inspector which reads: ‘‘Mounting of belts has 
to be frequently done.’ What the consequence of such mounting of belts 
would be and what danger or risk it would entail have not bean deposed to by 
him. He has not deposed whether by reason of such mounting of belts any 
risk or danger can be foreseen to result from the shaft and the pulleys ir- 
respective of the belt. Accepting this part of his evidence, it must be inferred 
that the mounting of belts must be a frequent operation not only in this 
particular mill, viz. the Jubilee Mill, but in all the other mills in Ahmedabad 
which were within his jurisdiction, and in other parts of India. In spite of 
the same, the Factory Inspector has deposed that he had never suggested to 
any mill to provide fencing for the overhead shafts and the pulleys. What 
is more, he inspected the shaft and the pulleys on March 80, 1957, immediately 
or shortly after the accident to Gulab Punja occurred. He thereafter wrote 
out his report, exh. 4. But even in that report he has never envisaged any 
danger or risk resulting from the unfenced shaft and the pulleys. As admitted 
by him, it was only after same discussion he had with his superior officer 
(the Deputy Chief Inspector) that it occurred to him that there may possibly 
be some risk from the unfenced shaft and the pulleys. If a Factory Inspector 
with the experience of seven years as an Engineer in the Textile Mill and 
tan years as a Factory Inspector could not foresee any risk from an unfenced 
overhead shaft and pulleys, we think we are safe in concluding that such risk 
or danger could not be reasonably foreseen. Therefore, even apart from the 
fact that there is no evidence in this case in this behalf, we are further of 
opinion that the risk from the unfenced overhead shaft and pulleys was not 
a foreseeable risk and that, therefore, there was no breach of the provisions of 
e. £1(1) (év)(b) «committed by the respondent. 
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Under the circumstances, in our judgment, the respondent is not guilty of 
the offence with which he has been charged and he has been rightly acquitted 
of that offence by the learned Magistrate. We, therefore, confirm the order 
of acquittal and dismiss the appeal. 

Appeal dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice Shelat. 
THE SPECIAL LAND ACQUISITION OFFICER, BOMBAY 
v 


LAKHAMSI GHELABHAI.® 
Indian Evidence Act (I of 1872), Secs. 43, 11, 13—Judgment in Land Acquisition Reference 
not inter partes and relating to property in vicinity of land subject of Land Acqui- 
sition Reference—Whether such judgment admissible as an instance from which 
market value of land in question can be deduced—Such judgment whether trans- 
action or instance within cls. (a) & (b) of a. 13—Whether such judgment relevant 
as fact under s. LI. : 


A judgment in another Land Acquisition Reference not inter partes and with 
reference to another property situate in the vicinity of the land in question is 
not admissible as an instance from which the market value of the land in question 
can be deduced. 

Such a judgment is neither a transaction nor an instance under cls. (a) and (b) 
of s. 13 of the Indian Evidence Act, 1872, and it is not a fact which would be 
Televant under s. 11 of the Act, but is a mere opinion as to the existence or other- 
wise of a fact. 

Madan Mohan v. Secy. of State’, Secy. of State v. Amulya Charen’ and Pribhu 
Diyal v. Secy. of State,’ dissented from. 

Secretary of State for India v. India General Steam Navigation and Railway 
Company‘ and Atmaram v. Collector of Nagpur,’ explained. 

Ram Ranjan Chuckerbutty v. Ram Narain Stngh,* distinguished. 

Dinomoni Chowdhrani v. Broj Mohini Chowdhrani,’ Lakshman v. Amrit, 
Govind} v. Chhotalal, Dharnidar v. Dhundiraj,” Mahomad v. Husan Gujju Lal 
v. Fatteh Lal," The Collector of Gorakhpur v. Palakdhari Stngh™ and Government 
of Bombay, In the matter of: Karim Tar Muhamad, In the matter of,“ referred to. 


Tae Municipal Commissioner for Greater Bombay by his letter dated October 
31, 1950, requested the Government to acquire C. 8. No. 48 of Sion Matunga 
Division admeasuring 8648 square yards, belonging to one Lakhamsi Ghela- 
bhai (claimant), for a Municipal Combined Market at Matunga. The land was 
notified under s. 4 of the Land Acquisition Act on January 22, 1951, and it was 
finally notified for acquisition under s. 6 of the Act by notification dated July 
17, 1951. The Special Land Acquisition Officer was directed under s. 7 to take 
order for the acquisition of the land. The Special Land Acquisition Officer made 
his award under s. 11 on September 11, 1954, under which the total amount pay- 
able to the claimant was declared to be Ra. 2,62,200 at Rs. 62-8-0 per square yard. 


"Decided, A 27, 1959. O.0.J. Land L.R. 167. 
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On. October 5, 1954, possession of the land was handed over under s. 16 and the 
amount of compensation was received by the claimant under protest. As the 
claimant was dissatisfied with the award as regards the amount of compensation, 
he applied for reference to the Court under s. 18. The matter was accordingly 
referred to the High Court and it came up before Shelat J. At the hearing 
counsel for the claimant sought to include in evidence the judgment of Tendol- 
kar J. delivered on July 6, 1958, in certain Land Acquisition References relat- 
ing to some plots situate near the land concerned in the present Reference, and 
to deduce from their value as determined by Tendolkar J. the market value of 
the land in question. 5 


M. P. Laud, for the claimant. > 
H. M. Seervai, Advocate General, with J. M. Thakore, for the Special Land 
Acquisition Officer. i 


SHELAT J. The question raised by Mr. Laud is one of importance under the 
Evidence Act. Mr. Laud urged that the judgment in L.A. Reference Nos. 2, 8, 
and 4 of 1949 decided by Mr. Justice Tendolkar on July 6, 1953, relating to plots 
Nos. 66 to 69 situate near the land concerned in this Reference is admissible aa 
evidence to establish (i) the value of those plots and (ii) to regard those plots 
as instances and to deduce from the value thereof as determined by Mr. Justice 
Tendolkar the market value of the plot in question. The learned Advocate Genc- 
ral has objected to that judgment being admitted as evidence on the ground that 
it is not relevant under any of the provisions of the Evidence Act. The question 
has been argued at considerable length and it being one on which there is hardly 
any reported precedent of our Court, both sides have requested me to give reasons 
for my decision. 


Now the parties concerned in those References were different except that one 
side in all these References is always the Land Acquisition Officer representing 
Government. The acquisition of those lands took place in January 1946 which 
was the date as of which the value of those lands had to be ascertained whereas the 
notification under s. 4 of the Land Acquisition Act in this case is of January 22, 
1951. Tendolkar J. valued those plots on several instances of sale and other 
evidence led before him. Neither those instances nor that evidence on which that 
learned Judge came to his conclusion are before me. The point for consideration, 
therefore, is whether a Judgment in another Land Acquisition Reference not inter 
partes and with reference to another property, even if situate in the vicinity 
of the land in question, is admissible as an instance from which the market 
value of the land in question can be deduced. 


The Advocate General contended that the only provisions: under which a 
judgment in another case is admissible are those contained in as. 40 to 48 of 
the Evidence Act, and that the judgment of Tendolkar: J. does not come within 
anyone of those sections and, therefore, cannot be admitted. Section 40 enacts 
that the existence of a judgment which by law i.e. by the provisions of the Code 
of Civil Procedure or Code of Criminal Procedure constitutes res judicata or 
autre fois acquit or autre fois convict, is a relevant fact. In such cases, how- 
ever, the judgment is inter partes. Section 41 deals with judgments which are 
called judgments ss rem, that is Judgments which are conclusive not only against 
parties thereto but against all persons. Section 42 makes those judgments re- 
Jevant which relate to matters of public nature, though they are not snter 
partes. Mr. Laud conceded that none of these three sections would be appli- 
cable, but he relied on s. 43 which provides that a judgment other than those 
mentioned in ea. 40 to 42 is irrelevant unless the existence of such a judgment 
is a fact in issue or is relevant under some other sections, e.g. ss. 8, 11, 18, 54 
(Expl. 2) ete. Sections 8 and 64(Expl. 2) have obviously no application to the 
question before me and therefore need not be considered. The question then 
ja whether either s. 11 or s. 18 applies. 
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Section 18 enacts that where the question is as to the existence of any right 
` or custom, any transaction by which that right or custom was created, claimed, 
modified, recognised, asserted or denied or which is inconsistent with its 
existence or any particular instance in which such right or custom was claimed, 
recognised or exercised or in which its exercise was disputed, asserted or de- 
parted from is relevant. Now, the right or custom referred to in this section 
is not confined to public right or custom but includes all sorts of rights and 
customs, though they must relate to property in respect of which a subsequent 
litigation has arisen. But even where in such subsequent litigation the ques- 
tion of right or custom arises, the view as expressed in Gujju Lall v. Fatteh 
Lalli at one time was that a judgment, if it did not fall within ss. 40 to 42, would 
not be relevant. But the Privy Council in Dinomom Chowdhram v. Brojo 
Mohini Chowdhrans? disagreed with that view and held that certain orders 
passed under s. 145 of the Criminal Procedure Code were admissible both under 
general principles and under s. 18 to show the fact that they were in fact made 
and that such orders would be evidence also on the question as to who the 
parties to the dispute were, what the land in dispute was and who were declared 
entitled to retain possession. Relying on this decision it has been held since 
then in a number of decisions that a judgment, even if not mer partes, is ad- 
missible to prove the fact of a claim to a right having been previously made and 
the legal effect of such a judgment. 

But in order to determine whether a particular judgment, not inter partes 
of course, is admissible, the test laid down in cls. (a) and (b) of s. 18 have to 
be borne in mind. The judgment must be in a litigation in which a right or 
custom is created, claimed, asserted, denied ete. If it is relied on as an instance 
it must be one in which again a right or custom was claimed, recognised, exer- 
cised ete. Thus a judgment in a previous litigation to which one party in the 
subsequent litigation was not a party can be admissible for corroboration of a 
fact asserted by the other party in oral evidence, viz. that that party had as- 
serted a claim, for instance, over the disputed land at some period. Thus in 
Lakshman v. Amrit®, the question was whether a partition-deed relied on by 
one of the parties was a genuine document. Ranade J. held that though the 
decision in the former suit where the same document was dealt with, would not 
amount to res judicata, still the record and the judgment in that suit would be 
relevant to show the conduct of the parties therein and their admissions. At 
p. 893 of the report he observes: 

“|..Except where they are judgments in rem, or where they relate to public 
matters, judgments not inter partes have been always held to be not res judicata, but 
they cannot be wholly excluded for other purposes in so far as they explain the nature of 
possession, or throw light on the motives or conduct of parties or identify property.” 
Similarly in Govindji v. Chhotalal+ Jenkins C. J. and Candy J. held that where 
a judgment not inter partes is in a suit brought by certain creditors against 
the same defendants in which the existence of partnership, denied in the subse- 
quent suit, was asserted with success, the judgment in the previous suit is ad- 
missible, though it is not conclusive on that question. Likewise in Dharnidar 
v. Dhundiraf Jenkins C. J. and Batty J. held that for a judgment to be admis- 
sible it is not necessary that it should be one inter partes or a judgment im rem. 
See also Mahomed v. Husan®, where a previous judgment, though not inter partes 
was held admissible to prove that a sale-deed relied on by the plaintiff was dis- 
puted as non-genuine in the previous litigation. A judgment not inter partes 
may not be proof of facta therein stated, yet it is admissible for the purpose of 
explaining the character in which possession of a property has been enjoyed 
and matters of that class. It is thus a settled rule that judgments not inter 
partes and though not falling under ss. 40 to 42 are relevant for certain pur- 


1 (1880) LL.R. 6 Cal. 171, AE pro aa + (1900) 2 Bom. L.R. 6651. 
sae (1901) L.R. 29 I.A. 24, 8.0 5 (1903) 5 Bom. L.R. 230. 


6 (1908) 9 Bom. L.R, 85. bd 
ys (1800) 2 Bom, L.R. 386. 


1036 THE BOMBAY LAW REPORTER, [voL LXI. 


poses under s. 18 where they are relied on as establishing the fact of a right 
or custom having been previously created, claimed, modified, recognised, assert- 
ed or denied. 

The next section on which reliance is placed is s. 11, which enacts that facts 
not otherwise relevant are relevant if they are inconsistent with any fact in 
issue or relevant fact or if by themselves or in connection with other facts they 
make the existence or non-existence of any fact in issue or relevant fact highly 
probable or improbable. The contention is that a decision which has deter- 
mined the value of a property in the vicinity of the property in question is 
relevant for showing that a certain value claimed for the property in question 
is a highly probable fact. The question is whether such determination of the 
value of such a property is a fact. 

Though s. 11 is expressed in wide terms, a series of decisions have expressed 
the view that it is not to be widely construed. The sort of facts the section is 
intended to include are those which either exclude or imply more or less dis- 
tinctly the existence of facta sought to be proved. But there is a distinction 
between the existence of a fact and a statement as to its existence. It is the 
former only that is relevant under s. 11. The words ‘‘highly probable’’ in s. 11 
point out that the connection between the fact in issue and the collateral fact 
sought to be proved must be so mediate as to render the co-existence of the two 
highly probable. The admissibility of a particular piece of evidence that is 
offered must, therefore, be so closely connected with and in fact must depend 
on the weight to be attached to that piece of evidence if it is taken into consi- 
deration. ; 

Is a jidgment then a fact which would be relevant under s. 11! Section 
2(9) defines ‘‘Judgment’’ as a statement given by a Judge of the grounds of a 
decree or order. In Gujju Lall v. Fatteh Dall’, Garth ©. J. said that a judg- 
ment is no more than an opinion. The same view has also been expressed’ by 
a Full Bench of the Allahabad High Court in The Colector of Gorakhpur v. 
Palakdhars Singh®. Since s. 11 talks about collateral facta only as being rele- 
vant, a judgment, not being a fact, could not have been intended to be relevent 
under that section. Section 11, therefore, has no reference to judgments 
which are opjnions in regard to the existence or non-existence of certain facts 
in dispute between parties. So far as s. 13 is concerned a judgment, not inter 
partes, can be relevant only if it falls under cls. (a) and (b) thereof and not 
otherwise. It is neither a transaction nor an instance. It is not relevant also 
under s. 11 as it is not a fact but a mere opinion as to the existence or other- 
wise of a fact. 

But it is argued that although a judgment determining the value of another 
property may not fall either under s. 11 or s. 13 of the Evidence Act, it would 
still be admissible on general principles, for it would be illogical to admit 
evidence of a sale of another property and not to admit a judgment which has 
decided the value of another such property. Such a judgment, it is argued, 
may not be conclusive even with regard to the value of the property with which 
it is concerned; nonetheless it is relevant as a piece of evidence showing the 
value of that property. There are, however, difficulties in acceding to these 
arguments. The first difficulty is, as argued by the learned Advocate General, 
that whereas evidence as to a sale is subject to the test of cross-axamination, a 
judgment is not. The second difficulty is that since such a judgment is not 
conclusive as it is conceded even by Mr. Laud, all the evidence on which that 
judgment depends must become evidence in a subsequent case and has to be 
subjected to the serutiny of cross-examination. If a claimant relies on a pre- 
vious judgment all that he would have to do would be to produce it, and although 
the burden of proof of showing a certain value of the property in question is 
on him, that burden in every case where such a judgment is produced would 
shift on the other side to establish that the determination of the value of the 
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property involved in that case was not correct or valid. The third difficulty 
is that since such a judgment is admittedly not conclusive it would have to 
become subject to a review. by another Court of an equally co-ordinate juris- 
diction. Such a result could not have been intended by the draftaman of a. 11 
or s. 18 of the Evidence Act. 

But Mr. Laud urged that a judgment in a Land Acquisition Reference must 
be admitted in evidence as an instance'as it is a solemn determination of the 
value of the property involved in it by a competent Court and has consequently 
a better sanctity than evidence of a sale effected by private parties. He argued 
that such a judgment would be both a transaction and an instance within the 
meaning of s. 13 of the Evidence Act and has been so held in a number of de- 
cisions. 

In support of this argument Mr. Laud first relied on Madan Mohan v. Kecy 
of State®, where a Division Bench of the Calcutta High Court held that pre- 
vious decisions in land acquisition cases are relevant in a subsequent land ac- 
quisition case where the market value of land in the same neighbourhood is in 
issue. There the question as to admissibility of a previous judgment arose in 
an appeal against an award passed by the Calcutta Improvement Tribunal 
whose President had disallowed the claimant to adduce evidence with regard to 
compensation paid to him in respect of other properties belonging to him under 
previous judgments. It was contended that such judgments were admissible 
and that the ruling given by the President of the Tribunal was erroneous, 
Dealing with this contention, the learned Judges observed that in assessing 
the market value of a certain land, price paid in transactions relating to other 
lands in the neighbourhood must be of some value, and though what their value 
ig, it ia for the Court to decide, a previous judgment for that reason cannot be 
rejected. For the view taken by them they relied on the decision of the Privy 
Council in Secretary of State for India v. India General Steam Navigation and 
Railway Company", stating that that was a clear authority for the proposition 
that previous decisions in land acquisition cases are relevant in a subsequent 
case, where the market value of land in the same neighbourhood is in issue. 
Another decision relied on is that in Secy. of State v. Amulya Charan'', where 
it was again held, relying on the same decision of the Privy Council, that 
prices, which are given by the Collector to persons whose lands are acquired 
and who accept them without protest, constitute valuable evidence in assessing 
the market value of the property in suit. Similarly in Pribhu Diya v. Seoy. 
of State'*, decided by Tekchand and Walker JJ. certain awards made by the 
Collector in other acquisitions by Government were allowed to go in as evidence. 
Relying on these cases Mr. Laud urged that awards made by the Collector and 
accepted by parties and previous judgments in reapect of other properties in 
the neighbourhood of the property m question are admissible. 

Now, the question as to admissibility of awards stands on a different footing 
than the one relating to judgments and, therefore, I will first deal with the 
question of awards. It is well-settled that an award made by a Land 
Acquisition Officer is not an admission binding on Government for the purposes 
of a Reference under s. 18 of the Land Acquisition Act. The Land Acqnisi- 
tion Officer occupies no better position than that of an agent of Government 
for the purpose of making an offer. That offer may be accepted or rejected 
by a claimant, who, if dissatisfied with it, may ask for a Reference. When the 
matter comes before the Court on such a Reference, it is the Court who has to 
determine the question of valuation on evidence ‘and evidence alone. The 
award thus being a mere offer, it is difficult to see how it can become evidence 
in another case in which different parties and different properties are concerned. 
Besides, an offer is at best opinion evidence, which cannot become admissible, 
unleas the person making the offer gives evidence about it. The decision re 
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ported in Pribhu Diyal v. Secy. of State, gives no reasons why such an award 
amounts to evidence binding on a person "who i is not a party to that award, nor 
does it mention any of the provisions of the Evidence Act under which it be- 
comes relevant evidence. Allowing an award as evidence, besides, is incon- 
sistent with its very nature for it is nothing which is final. It is at best an 
offer which is not binding either on the claimant or Government and is sub- 
ject to its being set aside by a Court. The fact that it was accepted by a 
claimant without asking for a Reference is also immaterial for a claimant 
might not seek a Reference for fear that it would involve him into litigation 
involving costs and time. With great respect to the learned Judges who 
decided that case, it is not possible for me, therefore, to agree with the principle 
they are said to have laid down that an award is admissible evidence. 

With regard to the question as to judgments not inter partes and dealing 
with other properties, it is necessary to observe that the two Calcutta decisions 
relied on by Mr. Laud also do not mention any of the provisions of the Evidence 
Act under which they are relevant. It is clear from the reports of these two 
decisions that the learned Judges who decided them relied solely on the de- 
cision in Secretary of State for India v. India General Steam Navigation and 
Ratlway Company as an authority. It becomes, therefore, necessary to see if 
that decision really lays down the principle which the two Calcutta decisions 
lay down. Though the Privy Council judgment is reported in 86 I.A. 200, 
a fuller report of it is to be had in Secretary of State for India v. India General 
Steam Navigation and Ratlway Company.'3 

The case arose out of acquisition of 53 bighas of land situate on Garden 
Reach Road bearing numbers, 6, 7 and 8. The land was acquired for improve- 
ment of the Kidderpore Docks at the instance of Port Commiasioners of Cal- 
cutta. The Special Land Acquisition Judge of the 24 Parganas in a Reference 
made to him under s. 18 of the Land Acquisition Act estimated the value of 
the land at Rs. 500 per cottah against which an appeal was filed in the High 

` Court claiming Rs. 1,000 per cottah and challenging the method of valuation 
adopted by the Special Judge. The High Court rejected the valuation placed 
by the Special Judge and awarded higher rates against which the Secretary of 
State appealed to the Privy Council. From the judgment of the High Court 
which is included in the report it appears that among other evidence two pre- 
vious judgments of the High Court dealing with other lands in the vicinity 
were relied on by the claimant. At p. 971 of the report the High Court observed 
as follows: 

“ ,..But basing our valuation on the evidence given in this case on both sides and 

taking into consideration such evidence, as to rates of rent, sales and awards, we are 
inclined to value the land at very much the rates given by the learned Chief Justice 
and Mr. Justice Geidt for the land taken up at the corner of the Watganj and Garden 
Reach Roads. This land is very near, if it is not the nearest land, to the subject of this 
Reference, of the value of which we have evidence.” 
It is thus manifest that the High Court did take into acconnt at least one of the 
two previous judgments admitted in evidence, viz. the one of the learned Chief 
Justice and Geidt J. and relying on it together with the other evidence raised the 
compensation. Before the Privy Council, Cohen K. C. who appeared for the 
Secretary of State argued that (p. 972): 

“| ..The judgment in the previous case relied on by the High Court was not evidence 
in the present case of the value of the land in dispute. The land to which that Judgment 
related had, by reason of its position in a highly congested business area at the junction 
of two traffic thoroughfares, a special and extraordinary value, and it had nothing in 
common with the land now im question which could form the basis of comparison bet- 
ween the two in estimating their respective values.” 

He argued further that the High Court had disregarded evidence relating to 
other lands which were more similar to the land in question and that the mee 
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Uonrt had erred in setting aside the method of valuation adopted by the Special 
Judge and in ignoring the fact of his special knowledge in connection with such 
valuation. Mr. Laud contended that from the summary of arguments it ap- 
peared that counsel for the Secretary of State did raise the question as to the 
admissibility of a previous judgment in another acquisition case and that the 
Privy Council assumed that such a judgment was relevant and did not, there- 
fore, expressly answer that argument. That is not correct. If such a conten- 
tion was in fact raised, counsel of the eminence of Sir R. Finlay, who appeared 
for the claimant, could not have remained silent over it. Lord Collins, who deli- 
vered the judgment of the Board, was also bound to deal with such an important 
contention. It appeaars, on the contrary, from the arguments of counsel that 
the contentions raised were mainly; (1) that the High Court erred in relying on 
valuation made in the previous judgment in respect of a property which was 
not comparable and which had special advantages and (2) that it also erred in 
discarding the method of valuation adopted by the Special Judge in view of his 
special knowledge of such cases. 

As I read this judgment it is clear to me that the question whether such a 
previous judgment or award was admissible under the Evidence Act or not was 
not argued before the Privy Council and, therefore, the Board was not invited 
to decide that question. This is clearer still from the judgment itself. At p. 
974 of the report, Lord Collins deals with the contentions of Cohen K. C. as 
follows: i 


“It seems to their Lordships that there is no question of principle involved in this 

eppeal. In fact, the main argument of the appellant is a practical denial of the right of 
the High Court to review the findings of the Special Judge, whose great experience in 
such cases, they suggested, ought to outweigh all other considerations. Indeed, when 
one comes to close quarters with their objection to the decision, it seams to resolve itself 
to no more than this, that the Court gave undue weight to the prices paid on the sale 
of a particular piece of land in the vicinity as affording a guide to the compensation to 
be awarded in the case before them. It is by no means clear to their Lordships that 
there Js any good ground for this suggestion.” 
I do not see either in this passage which deals with the contentions raised on 
behalf of the Secretary of State or anywhere else in the judgment Lord Collins 
either assuming or laying down the principle that a previous judgment in another 
acquisition case is admissible. That question was not raised before the Board 
and the Board did not answer it as it was not called upon to do so. With great 
respect to the learned Judges who decided the cases reported in Madan Mohan 
v. Secy. of State and Secy. of State v. Amulya Charan it is difficult to see how 
the decision in the Secretary of State for India v. India General Steam Navi- 
gation and Rathoay Company can be regarded as an authority for the propo- 
sition they laid down. 

Another decision of the Privy Council to which my attention was drawn is to 
be found in Atmaram v. Collector of Nagpur,’4 where some 258 acres of land 
belonging to 25 owners including the appellant were acquired. The Collector 
treated the entire land as purely agricultural and awarded Re. 60 per acre. 
The other owners accepted the award but the appellant asked for a Reference 
asserting that the lands should be valued as building sites. The District Judge 
rejected the Collector’s award holding that the lands should be valued on the 
basis of their being ‘‘problematical building sites in an undeveloped form’’ and 
valued them at Rs. 300 per acre. Against this decision Government filed an 
appeal before the Judicial Commissioner’s Court of Nagpur in which the Col- 
lector emphasised as his main contention the inference to be deduced from the 
acceptance of the awards made by him by the owners of lands other than the 
land of the claimant. The claimant objected to this plea and claimed 
the right to cross-examine those owners and thereupon the Judicial 
Commissioners remanded the case to the District Judge to take evidence. 

5 e 
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Evidence was taken accordingly but strangely those other owners, vouched by - 
the Collector, were left to be called by the claimant and were cross-examined 

therefore not by him but by the Collector. Hven so, the evidence was that they 

accepted the awards not because they were satisfled ‘with them but because-they 

did not wish to involve themselves in litigation or because they did not hate 

the necessary funds to launch such litigation. Ignoring this fact and the rest 

of the evidence, the Judical Commissioners relied only on the fact of the accep- 


tance of the awards by those other owners, and reversed on the strength of that . 


fact the decision given by the District Judge and restored the award of the 
Collector. The Privy Council held that the Judicial Commissioners erred in 
ignoring all the considerations pertinent to the claimant’s own lands and in 
founding themselves exclusively on the evidence of the price accepted for other 
plots by those other owners, the conditions of which were not fully before them. 

Now it is true that the awards made in respect of lands other than that of 
the claimant and the fact of their having been accepted were admitted in evi- 
dence. Mr. Laud relied, therefore, on this decision and argued that in this case 
also the Privy Council did not observe that the awards were not admissible 
or that they had been wrongly allowed to go in evidence. But that is a wrong way 
of viewing this decision. The mere fact that the Privy Council did not say 
that the awards were wrongly inserted in evidence does not mean that their 
Lordships therefore laid down the proposition that such awards were admissible 
as canvassed by Mr. Laud. It is clear from the judgment of the Privy Council 
that that question was again not raised before their Lordships nor was it dealt 
with by them. That question was not raised on behalf of the claimant pro- 
bably because on merits there was clear evidence that those other owners had 
accepted the awards made in respect of their lands not because they considered 
them to be satisfactory but becanse of want of funds to proceed further and 
because of their unwillingness to involve themselves in litigation. Since ac- 
ceptance in such circumstances could not make those awards conclusive on the 
question as to the market value of the claimant’s lands, the Privy Council in- 
terfered and set aside the judgment of the Judicial Commissioners. The point 
whether awards in respect of other lands are relevant has thus not been dealt 
with in this decision. Therefore this decision again cannot be taken as an 
authority on that point. 

The last case referred to me was Ram Ranjan Chuckerbutty v. Ram Narain 
Singh'®, The principle deducible from this decision is that certain decrees 
previously passed, to which the plaintiff’s predecessors-in-title were not parties 
but which sustained the defendants’ claim to hold the lands in dispute at cer- 
tain fixed rents relating to which the plaintiffs had filed the present suits for 
ejectment, were admissible in evidence as showing ancient possession and asser- 
tion of title many years ago and those decrees taken along with other evidence 
showed defendants’ possession at a uniform rate for so long a period as to raise 
a presumption that the tenure was of a permanent nature. It is thus clear that 
the decrees though not tnter partes were admitted in evidence as showing the 
fact of the defendants having claimed as tenanta the right to possession in the 
past and that right having been recognised. The ground of admission of these 
decrees in evidence is, therefore, quite different than the one submitted by 
Mr. Laud for admission of Mr. Justice Tendolkar’s judgment. It was a ground 
which clearly fell under s. 13 of the Evidence Act. 

In my view the Privy Council decisions relied on by Mr. Laud do not lay 
down the principle that a judgment not tnter partes and relating to other land 
is admissible as either an instance or one from which the market value of-the 
property in question can be deducsed or inferred. Such a judgment cannot 
obviously fall under ss. 40 to 48 or under s. 11 or s. 13 of the Evidence Act. 
The decisions of the. High Court of Calcutta cited by Mr. Laud cannot, with 
great respect, be accepted as authorities for the proposition that a previous 
judgment not inter partes and with reference to other land is admissible, for 
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those decisions are based solely on the Privy Council decision in Secretary of 
State for India v. India General Steam Navigation and Railway Ceca 
which lays down no such principle. So far as the decision in Pribhu Diyal v. 
Seoy. of State is concerned it is one which is contrary to the well-recognised 
concept of an award of a Land Acquisition Officer and, therefore, again with 
respect, I cannot follow it. On the other hand, I find myself supported in the 
- View I take by the observations of Mr. Justice Macleod, as he then was, in 
Government of Bombay, In the matter of: Karim Tar Muhamad, In the matter 
of,'® where the learned Judge declined to take into consideration the amount 
awarded by a previous judgment of this Court for another property remarking 
the he could not obviously do so without considering all the evidence on which 
that judgment was founded and that the judgment by itself was no evidence for 
the market value of the property in question. f 

For the reasons aforesaid I have come to the conclusion that the judgment 
of Tendolkar J. sought to be included in evidence is not admissible and the 
contention of Mr. Laud must, therefore, be rejected. 


Solicitors for the Claimant: Thakordas Daru Hemany ¢ Co. 
Solicitors for the Special Land Acquisition Officer: Little & Co. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar, 


BARI RAJESHWAR KUMBHAR v. TUKARAM LAHANU TELI.* 

Custom—Whether custom should be in existence from time immemorial to be recognised 
by Court—Kumbhars of village taking earth from particular place for about thirty 
years for preparing earthen pots—Whether Kumbhars had acquired customary 
right to remove earth. 

Where it was established that the kumbhers of a village used to take earth from 
the pit on the western side of a field, mix it with the earth of the village tank and 
then prepare earthen pots out of their mixture and that they had been doing 
eo for about thirty years, held that this was a good custom which could be 
recognised by the Court on the ground that it had been in existence for a long 
time and, therefore, it could be held that the kumbhars of the village had acquired 
a customary right to take earth from the aforesaid pit. 

Bholanath Nundi v. Midnapore Zemindary Company Limited; Lakshmidhar 
Misra v. Rangelal,* Musammat Subhani v. Nawab," Baba Narayan Lakras v. 
Saboosa,* Kuar Sen v. Mamman" Lutchmeeput Singh v. Sadculla Nushyo’, Syed 
Au v. Sarjan Ali," Abdul Hosain v. Sadai Gobinda’ Kunja Parla v. Nitya Nanda, 
Brajendra Kishore Roy Chowdhury v. Bama Charan Kaivarta,” Arjun Katbarta v. 
Manoranjan De Bhoumtk"™ and Rushi Bhiku v. Rushi Sheoram,” referred to. 


Tre facts appear in the judgment. 


C. J. Ghate, for the appellants. 
D. T. Mangalnurti, for the respondent. 


16 (1908) LL.R. 88 Bom. 825, 8.0.10 Bom. L. R. 482. 
660 : 4 [1948] Nag. 705, r.o., 8.0. 46 Bam. L.R. 


*Decided, December 12, 1957. Beoond A $12, P.O. 

No. 414 of 1954, against the decision of N. M. & (1895) LL.R. 17 AIL 87. 
Indurkar, Additional District Judge, at Ohanda, 6 (1882) LL.R. 9 Cal. 698. 
in Civil Appeal No. 60-A of 1953, Heke 7 (1918) 18 O.W.N. 735. 
the decree passed by P. V. Muxumdar, (i 8 (1938) 42 O.W.N. 1102. 
Judge, Class I, at Warora, in Civil Suit No. 9 (1948) 58 O,W.N. 346. 
144 of 1951. 10 (1032) 37 O.W.N. 18. 

1 (1004) L.R. 31 I. A. 78. 11 (1983) LL.R. 61 Cal 45. 
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MUDHOLKAR J. This is a second appeal by the plaintiffs and arises ont of 
a suit instituted by them for a declaration that they have a right to take earth 
from field No. 111 of mauza Shegaon Buzruk belonging to the respondent for 
preparing earthen pots and for a permanent injunction restraining the res 
pondent from obstructing them from taking earth from this fleld. 

It is common ground that this field was the banjar land of the lamberdar 
and was purchased from him by the respondent on December 13, 1948. The 
appellants’ claim is that the kumbhars of the village have a customary right 
to remove the earth from the western side of this field and that there is actually 
in existence a pit on that side. The existence of this pit is admitted by the 
respondent, according to whom, its dimensions are 25' x 20’ x 4’. The solo 
question to be determined in this cage ia whether the appellants have acquired 
a customary right to take earth from the aforesaid pit. Whether this custom 
exists or not is a mixed question of fact and law. 

What has been established in this case is that the kumbhars of the aforesaid 
village used to take earth from the pit on the western side, mix it with the 
earth of the village tank and then prepare earthen pots out of their mixture 
and that they have been doing so for about 30 years. Could it be said that 
this is a good custom, and if so, whether it could be recognized by the Court on 
the ground that it has been in existence for a long time? 

It may be mentioned at the outset that Shri Mangalmurti, who appears for 
the respondent, relying upon the decisions in Bholanath Nundi v. Midnapore 
Zemindary Company Limited! and Lakashmidhar Misra v. Rangalal? con- 
tended, in the first place, that a custom of this kind should have been in exis- 
tence from time immemorial. In the first mentioned case, their Lordships 
mentioned the fact that the plaintiffs had claimed a right of pasturage over 
the waste lands on the ground that the right was enjoyed by them and their 
predecessors from time immemorial Dealing with this point their Lordships 
Observer in their judgment: 

: .. the right of pasturage claimed has been enjoyed by the plaintiffs and their pre- 
pe ee te ee a ee oe ee 
Watsons had anything to do with the property.” 

From this it would be clear that the expression ‘time immemorial’ was under- 
stood by their Lordships not in the sense in which it was understood, i.e., prior 
to the year 1189, but in a different sense. No doubt, in the second mentioned 
case, their Lordships have observed (p. 59): 

«_,.What the Courts have required of a custom, if the law is to uphold it as a right, 
is that it should be immemorial im origin, certain and reasonable in nature and con- 
tinuous in use. It is by these tests that the appellants’ claim in this case must be tried.” 
The Courts referred to by their Lordships were the Courts in England. In 
that case, however, their Lordships have not considered what was exactly in- 
tended to be understood by the expression ‘time immemorial’. Indeed, all 
that was established in that case appears to be that the right claimed was ex- 
ercised from generation to generation and nothing more. In the circumstances 
and in view of other decisions of their Lordshipa, I do not think it will be 
proper to infer that the expression ‘immemorial origin’ is to be understood in 
India in the same sense as in England. In this connection I may refer to 
Musammat Subhant v. Nawab? in which their Lordships have observed: 

« ..It will depend upon the circumstances of each case what antiquity must be esta- 
blished before the custom can be accepted. What is necessary to be proved is that the 
usage has been acted upon in practice for such a long period and with such invariability 
as to show that it has, by common consent, been submitted to as the established govern- 
ing rule of the particular district.” 

Again, in Baba Narayan Lokras v. ree their Lordships have observed 

} Goh L. R. 31 I.A. 75. 
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that in India a custom need not be immemorial, and all that is required is the 
evidence of long usage, and quoted with approval the following from Kuar 
Sen v. Hamman®: 

“...The statute law of India does not prescribe any period of enjoyment during 
which, in order to establish a local custom, it must be proved that a right claimed to have 
been enjoyed as by local custom was enjoyed.” (p. 92). 

I, therefore, do not accept the argument advanced on this point by Shri Man- 
galmurti. č 

Then Shri Mangalmurti says that the right exercised by the appellants can- 
not be upheld as a customary right inasmuch as what the appellants claim to 
have done was with the tacit approval and consent of the owner. In this 
connection he referred to an admission of the plaintiffs contained in the appli- 
cation made by them to the Tahsildar to the effect that they used to give some 
earthen pots to the malguzar. Now, in the first place, it is not clear from thia 
whether such pots were given annually or at any fixed interval or otherwise; 
nor is it clear whether the pots were given by way of consideration for per- 
mitting the appellants to remove and utilise the earth from the field or merely 
as presents. It would not, therefore, be safe or proper to infer from this cir- 
cumstance that the kumbhars removed the earth from the field with the ap- 
proval and consent of the malguzar. 

Then Shri Mangalmurti says that there is no certainty about the custom 
because the appellants are not themselves sure as to the exact portion of the 
field from which they could remove earth. No doubt, the plaint only says that 
the appellants have a right to remove the earth from the western half portion 
of the fleld and does not make any further specification as to the exact place 
from which they have the customary right to remove the earth. However, it has 
come in evidence that they exercised their right only over that portion of the 
fleld which is covered by the pit in question. 

In Mohidin v. Shivlingappa® a similar objection was taken. Dealing with 
it, the learned Judges observed (p. 670): 

“a ..Here the defendants have, it is true, failed to set any limit to the space which 
they wish to use as a burial ground: But we must not confuse their wishes and their 
rights. They wish for the privilege of burial all over survey No. 1134. Their right 
according to custom as found by Asaistant Judge seems to be to bury round about the 
darga. Because they fail to prove all they wish, there seems no reason for denying 
them the rights which they establish. A plaintiff may claim Rs. 1000, but if the evidence 
shows that he is only entitled to Rs. 100, he will get a decree for the Iatter sum albeit 
his claim as stated is not fully proved. What then is the uncertainty connected with 
this right of burial? There is no uncertainty as to the class of persons who have been 
in the habit of burying near the darga. It is not denied that the defendants belong to 
that class... The only point which can be said to be uncertain relates to the limits 
within which burials must be made. Those limits have not been defined. But we think 
thet they are sufficiently indicated by the restriction of the right to a limited class and by 
the obligation to bury near the darga.” 

The learned Judges, therefore, upheld the custom, limiting it of course to that 
portion of the darga which was referred to in the evidence as having been used 
as the burial ground. The same can be done in this case. 

Shri Mangalmurti then stated that the custom pleaded is not reasonable, be- 
cause as a result of it the respondent will not be able to use this field for culti- 
vation. Now, if the right is restricted to this pit, it is difficult to see how the 
respondent will be prevented from cultivating the field. In a case of this 
kind a direction similar to the one given by their Lordships in Bholanath’s 
case could be made. In that case the villagers had claimed a right of pasturage 
over the waste Jands belonging to the defendants. Their right was affirmed 
by their Lordships but they amended the decree of the Subordinate Judge in 

` e 
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terms providing that the plaintiffs should not prevent the defendants or their 
successors-in-title from cultivating or executing improvements upon the waste 
lands in question so long as sufficient pasturage is left for the plaintiffs and 
the other persons entitled to the right of pasturage claimed, with liberty to 
the parties, from time to time, in case of difference, to apply to the Subordinate 
Judge as they may be advised. 

The last argument, and which is the strongest argument, urged js that the 
claim is in the nature of a right in gross or profits a prendre,.and where such 
a right is claimed by a fluctuating body of persons, it cannot be acquired by a 
custom. According to Shri Mangalmurti, it could be acquired by dedication 
or grant. He points out that it has not been alleged by the appellants that 
their right originated in either of these ways. In support of his contention he 
relies upon a large number of cases, starting from Lutchmesput Singh v. 
Sadaulla Nushyo’. The other cases are: Syed Als v. Sarjan AB; Abdul 
Hosain v. Sadat Gobinda®; Kunja Paria v. Nitya Nanda’; Brajendra Kishore 
Roy Chowdhury v. Bama Charan Katvarta"'; jy Arjun Kaibarta v. Manoranjan De 
Bhoumsk'2; and many other cases. 

Indeed, it has been pointed out at page 9 in Joshi’s Easements and Licenses, 
Second edn.: 


“Though in England, as well as in India, customary rights in gross in aleno solo in 
favour of a fluctuating body of persons have been recognised freely, yet in England it 
may be taken as settled law that a fluctuating and uncertain body of persons cannot 
claim a profit-a~prendre by custom; for, such rights are deemed unreasonable, as they 
tend to destroy the subject-matter of the right itself. In the case of Lutchmeeput Singh 
v. Sadaulla Nushyo the Calcutta High Court refused to recognize fishery rights in favour 
of a fluctuating body of persons, and thus followed the principles of English law. A 
different view has however been taken by the Patna High Court in Mahrajbahadur v, 
Gandhori Singh” where a right to hunt in a certain forest and to appropriate the game 
hunted therein was recognized in favour of a fluctuating body of persons. With sub- 
mission it is suggested that the judgment of the Patna High Court in the last mentioned 
case, if as widely applied as proposed therein, would cause much hardship to private 
owners by making their tenements liable to subserve to the uncertain needs of a fluctua- 
ting body of persons. (Brajendra v. Ishwar Kitabia“)” 

Therefore, if it is accepted that a fluctuating body of persons cannot acquire 
by custom a profit-a-prendre, it cannot be said that the villagers or a parti- 
cular community in a village can be regarded as a fluctuating body of persons. 
In Bholanath’s case the right to graze cattle on waste lands was claimed by 
the. persons living in the village on the ground that all the villagers had such 
a right. It was not negatived on the ground that such body of persons must 
be regarded as fluctuating and, therefore, incapable of acquiring a customary 
Tight by long usage. Now, it may be mentioned that the right of pasturage 
‘elaimed was not by way of an easement but it was claimed by way of a 
customary right. It seems to me, therefore, that this decision would afford 
a complete answer to the argument of the learned counsel Shri Mangalmurti. 
In Rushi Bhikw v. Rushi Sheoram'? a right of this kind was claimed by 
the kumbhars of a particular village on the ground of custom and was up- 
held by the Court of Judicial Commissioner. It may be mentioned that in 
that case it was found that the right was exercised for a period of 20 years. In 
the present case, the right has been exercised for over 80 years. In the 
cireumstantes, therefore, I see no reason for not upholding the right. 
Accordingly, I allow the appeal, set aside the decree of the lower appellate 
Court and restore that of the trial Court. Costs throughout will be borne by 


the respondent. Appeal allowed. 
7 (1882) LL.R. 9 Cel. 688. 12 (1988) LL.B. 61 Cal. 45. 
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Before Mr. Justice Mudholker. 


THE ORIENTAL METAL PRESSING WORKS (PRIVATE) LTD. v. 
BHASKAR KASHINATH THAKOOR.* 


Companies Act (I of 1956), Secs. 312, 345, 2(18) & (26), 9—Transfer of office of managing 
director by will—_Whether such transfer permissible. 


Section 312 of the Companies Act, 1958, prohibits the assignment or transfer of 
the office of a director as well as a managing director, whether by a deed inter 
vivos or by a will 


Ong Dadoba Kashinath Thakoor, who was carrying on as sole proprietor a 
business of iron founders and metal pressers in the firm name of Oriental Metal 
Pressing Works, sold this business to a private limited company named the 
Oriental Metal Pressing Works Ltd. (defendant No. 1) which was incorporated 
on May 26, 1955. The first directors of defendant No. 1 were Dadoba Kashinath 
Thakoor, his brother Bhaskar Kashinath Thakoor (plaintiff) and one of his 
sous Govind (defendant No. 2). On July 7, 1955, an agreement was entered 
into between Dadoba and. defendant No. 1 whereunder Dadoba was appointed 
managing director of defendant No. 1 and he was entitled to hold that office for 
life. Under the agreement Dadoba was allotted a certain number of fully 
paid up shares of defendant No. 1. Clause 7 of the agreement was in the fol- 
lowing terms :— 

“Mr, Thakoor shall be entitled by deed inter vivos or by will or codicil to appoint 
any person to be a Managing Director in his place and stead and in default of such 
appointment the legal representatives of Mr. Thakoor shall be entitled to exercise the 
said power. Any appointee as aforesaid shall: whilst holding office also be designated 
as a Managing Director and shall be entitled to be paid by the Company the same 
remuneration and to exercise the same powers and authorities as are vested in 
Mr. Thakoor and the appointee as aforesaid shall have a power of appointing any person 
to be Managing Director as his successor on the remuneration of not less than Rs. 1,000 
(Rupees One thousand) per month and upon the same other terms and conditions as 
are herein contained.” 

The terms of the agreement were embodied in Article 109 of the Articles of 
Association of defendant No. 1, the relevant part of which was as follows :— 


“Mr, Thakoor shall be entitled by deed inter vivos or by will or codicil to appoint 
any person to be Managing Director in his place and stead and in default of such appoint- 
ment, the legal representatives of the said Shri Dadoba Kashinath Thakoor shall be entitled 
to exercise the power.” 

Dadoba died on January 14, 1957, leaving a will whereunder he appointed 
defendant No. 2 to be the Managing Director of defendant No. 1 from the 
date of his demise. By virtue of his appointment as Managing Director under 
Dadoba’s will, defendant No. 2 began to act as Managing Director and the 
Chairman of the Board of Directors of defendant No. 1 and he also began to 
draw Rs. 3,500 per month as his salary. 

The plaintiff challenged the validity of defendant No. 2’3 appointment as 
Managing Director and his right to convene meetings of the Board of Directora 
and refused to attend these meetings. In June 1957 the plaintiff received a 
letter from defendant No. 2 informing him that he had ceased to be a Director 
of defendant No. 1 under s. 288(g) of the Companies Act, 1956, and Arti- 
cle 85(F) of the Articles of Association of defendant No. 1, owing to his 
absence without leave at three consecutive meetings of the Board of Directors 
and/or at all such meetings for a continuous period of three months. Defen- 
dant No. 2 appointed one B. P. Sabnis (defendant No. 8) as Director in place 
of the plaintiff. 

The plaintiff filed the present suit against the defendants inter alia for a 

*Decided, January 30 and February 3, 1959. A Wo. 540 of 1958, against the decision 
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declaration that he was and continued to be a Director of defendant No. 1, 
that the appointment of defendant No. 2 as Managing Director of defendant 
No. 1 was void, invalid and inoperative and that the appointment of defendant 
No. 8 as a Director was invalid, illegal and inoperative. The trial Judge 
decreed the plaintiff’s suit, observing in the course of his judgment as follows :— 

“...The question to be decided in the present case is whether the expression ‘as 
signment’ in s. 312 necessarily means only ‘transfer inter vivos’. Wording of a. 312 does 
not throw light on the question whether the expression ‘assignment’ is used in a res- 
tricted sense. The word ‘any’ in s. 312 only indicates that all assignments are hit by 
s, 312, but the question is what is the scope of the expression ‘assignment’. Is it used 
in a restricted sense? Section 2 of the Companies Act does not define the word ‘assign- 
ment’. Where the Legislature intends to restrict or enlarge the meaning of a parti- 
cular expression, it does so by defining that expression in the ‘definition section’. If 
the object of the Legislature was to restrict the expression ‘azsignment’ in s. 312 only to 
transfers inter vivos, it would have done so by defining that expreasion. In the Transfer 
of Property Act, s. 5 defines the expression ‘transfer of property’ and restricts it to 
‘transfer by acts inter vivos’. The relevant portion of s. 5 reads thus: 

‘In the following sections “transfer of property” means an act by which a living 
person conveys property at present or in future to one or more other living persons...’ 
Thus the Legislature has made tt clear that in the Transfer of Property Act, wherever 
the expression ‘transfer of property’ is used it means transfer by an act inter vivos. 
No such provision seems to have been made in the Indian Companies Act of 1956. If 
the object of the Legislature is not to allow a director to transfer his office to another 
person, and thus impose that person on the company as a director without consulting 
the company—and this object seems to be clear from the relevant provisions of the 
Companies Act—there seems to be no reason why the expression ‘assignment’ should 
be given a restricted meaning, and should be confined to transfer by act inter vivos. 
From the above quotations fram Stroud’s Judicial Dictionary and Iyer’s Law Lexicon it 
is clear that it cannot be sald that the expression ‘assignment’ can in no case refer to 
devise by a wil. For the reasons stated above I am unable to accept the contention that 
the expression ‘assignment’ in a. 812 necessarily means only a transfer by an act inter 
vivos. 


Mr. Banaji further urged that s. 312 uses the expression ‘director’ and not ‘manag- 
ing director’, and hence s. 312 cannot apply to the facts of this suit. Section 2(26) defines 
‘managing director’. That definition clearly shows that ‘the managing director’ is neces- 
sarily a director, and there can be no doubt that the expression ‘director’ In s. 312 
must necessarily include ‘the managing director’. In my opinion s. 312 would apply to 
the assignment of the office of the ‘managing director’ as it necessarily includes the office 
of a ‘director’, 

It was further urged on behalf of defendants Nos. 1 to 3 that defendant No. 2 was 
and is ‘a director’ of defendant No. 1 company, and what was asaigned to him by Dadoba 
is merely the additional powers of the managing director, and hence s. 312 would not 
apply. It is true that defendant No. 2 was already a director when he was nominated 
as the next managing director by the deceased Dadoba under his will, and also on the 
date when the provisiona of the said will came into operation. But that would not 
help defendant No. 2, if in view of & 312 read with s. 9, art. 109(b) and the correspond- 
ing clause in the agreement dated July 7, 1855, exh. 2 must be deemed to be void and 
hence non-existent in the eyes of the law from April 1, 1956, the date on which the 
Indian Companies Act of 1856 came into force. The relevant portion of art. 109(b) 
as well as the corresponding clause in the agreement dated July 7, 1955, read thus: 

‘The said Shri Dadoba Kashinath Thakoor may by deed inter vivos or by will or 
codicil appoint any person to be a managing director in his place and stead...’ 

Thus art. 109(b) as well as the corresponding clause in the agreement dated July 7, 
1955, authorised the said Dadoba Thakoor to transfer his office, which necessarily 
included a director's office, to ‘any person’, whether a director or not, by will or codicil 
or by deed inter vivoe. It is obvious that this would be inconsistent with s. 312 of the 

Act, and hence it must be held that the above-said provision in the articles 
of association and*the agreement dated July 7, 1955, became void, and thus non-existent 


1059.] OBIHNTAL M. P. WORKS V. BHASKAR (4.0.J.) 1047 


in the eyes of ‘law’ since April 1, 1956, the date on which the Indian Companies Act, 1958, 
came into force. It is not disputed before me that the deceased Dadoba Thakoor exer- 
cised his powers under art 109(b) and the corresponding clause in the agreement 
dated July 7, 1955, in appointing by his will, defendant No. 2 as the next managing 
director. The said will was made on August 18, 1956, Le. after the Companies Act af 
1956 came into force, the deseased Dadoba had no right to do so, and hence the appoint- 
ment of defendant No. 2 as the next managing director under that will must be held 
to be invalid. 

Mr. Bhatt for defendant No. 2 urged that defendant No. 2 does not want to claim 
any right under any of the provisions of the Companies Act with regard to a manag- 
ing director, and therefore the definition in s. 2(26) would have no bearing. The ques- 
tion for determination is whether the appointment of defendant No. 2 by the deceased 
Dadoba by his will is valid or not. I have quoted above the relevant passage from 
Dadoba’s will, and there can be no doubt that Dadoba exercised the power given to 
him by art. 100(b) and the corresponding clause in the agreement dated July 7, 1955, 
in appointing defendant No. 2 as his successor. Plaintiff relies on the definition given 
in s. 2(26) to show that the office of a managing director would necessarily include the 
office of a director and hence s. 312 would apply. The fact that defendant No. 2 does 
not in this suit claim or seek to enforce any of the provisions of the Act with regard 
to a managing director would not, in my opinion, be relevant while considering the 
question whether the expression ‘director’, rather ‘any director’ would include ‘manag- 
ing director’ or not. While considering that expression reference to the definitions 
of ‘director’ and ‘managing director’ would certainly be permissible. 

It was further urged on behalf of defendants Nos. 1 to 3 that the board of direc- 
tora could delegate their power of appointing a managing director to the deceased 
Dadoba, they had done so, there is no prohibition in the Companies Act against such 
delegation, and hence appointment of defendant No. 2 as the managing director is 
valid. Article 105 of the articles of association lays down that the directors may from 
time to time appoint one or more of their body to be a managing director. If the board 
of directors had delegated to the deceased Dadoba only their power to appoint one of 
them as the managing director as his successor, that perhaps may have been valid. 
But that is not what has in fact happened. The relevant portion of deceased Dadoba’s will 
quoted above clearly indicates that he exercised powers conferred on him by art. 109(b) 
and the corresponding clause in the agreement dated July 7, 1953, which—as I have said 
above—must be deemed to be void, non-existent In the eyes of law. Hence appoint- 
ment made in exercise of power non-existent in the eyes of law must be held to be 
invalid. The mere fact that the ‘appointee’ Le. defendant No. 2 happens to be a direc- 
tor cannot validate the appointment. Paragraph 5 of the deceased Dadoba’s will quoted 
above does in no way indicate that he took into account the fact that defendant No. 2 
was already a director, and he merely assigned his additional powers which he enjoy- 
ed as the managing director. In view of this I must hold that defendant No. 2’s appoint- 
ment as the managing director by the will of the deceased Dadoba Thakoor is invalid, 
and not binding on the plaintiff and defendant No. 1 company.” 

The defendants appealed to the High Court. The appeal was- heard by 
S. T. Desai and K. T. Desai JJ. S. T. Desai J. was of the view that the plain- 
tiff was entitled to the reliefs sought by him and that the appeal should be dis- 
missed whereas K. T. Desai J. was of the view that the appeal should be 
allowed and the plaintiff’s suit dismissed. Their Lordships referred the fol- 
lowing points, on which they had differed, to one or more of the other Judges 
of the High Court as the Hon’ble the Chief Justice might be pleased to direct. 

“(1) Whether the second appellant [defendant No. 2] was validly appointed Manag- 
ing Director of the first appellant company, 

(2) Whether the first respondent (plaintiff) ceased to be a director of the com- 
pany, and 

(3) Whether the third appellant [defendant No. 3] has been validly appointed a 
Director of the company.” 

Their Lordships’ judgments, which were delivered on November 17 & 18, 1958, 
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were as follows :— 


` 8. T. Desar J. This appeal raises an important question of construction 
of g8. 312 of the new Companies Act which section now imposes total prohibi- 
tion against any assignment of his office by a director. . The prohibition applies 
in case of both a public and a private limited company. The facts are not in 
dispute nor disputable. Appellant No. 1 (original defendant No. 1) is a 
private limited company incorporated on May 21, 1955. Prior to that Dadoba 
Kashinath Thakoor was the sole proprietor of a business of metal pressing works 
which he carried on in the firm name of Oriental Metal Pressing Works. 
Appellant No. 1 company acquired that business as a going concern. The 
agreement dated July 7, 1955, between Dadoba and the company states that 
Dadoba was appointed managing director of the company and was entitled 
to hold that office for life. Clause 7 of that agreement is as under:- 

“Mr. Thakoor shall be entitled by deed mter vivos or by will or codicil to appoint 
any person to be a Managing Director in his place and stead and in default of such 
appointment the legal representatives of Mr. Thakoor shall be entitled to exercise the 
said power. Any appointee as aforesaid shall while holding office also be designated 
as a Managing Director and shall be entitled to be paid by the Company the same 
remuneration and to exercise the same powers and authorities as are vested in 
Mr. Thakoor and the appointee as aforesaid shall have a power of appointing any 
person to be Managing Director as his successor on the remuneration of not less than 
Rs. 1,000 (Rupees One thousand) per month and upon the same other terms and condi- 
tions as are herein contained.” 

Under the agreement Dadoba was to be allotted a certain number of fully 
paid up shares of the company. Article 109 of the articles of association of 
the company is material and is as under: 

“100. (a) The said- Shri Dadoba Kashinath Thakoor shall be the first Managing 
Director of the company at a remuneration of Ra 2,500 per month subject to the said 
remuneration being Increased by the Board of Directors of the Company. He 
be entitled to hold such office for life and will not be subject to clauses 87, 88 and 91 of 
these Articles; 

(b) The said Shri Dadoba Kashinath Thakoor may by deed inter vivos or by will 
or codicil appoint any person to be a Managing Director in his place and stead and in 
default of such appointment, the legal representatives of the said Shri Dadoba Kashi- 
nath Thakoor shall be entitled to exercise the power; 

(c) Any appointee as aforesaid shall, whilst holding office, also be designated a 
Managing Director and shall be entitled to the same remuneration and to exercise the 
game powers and authorities as were vested in the Managing Director in whose place 
and stead he is appointed; i * 

(d) The appointee as aforesaid shall have a power of appointing any person to be 
a managing director as his successor on the remuneration of not less than Rs. 1,000 
per month and with the same powers as are vested in Shri Dadoba Kashinath Thakoor.” 
Dadoba died on January 14, 1957. By his will executed on August 18, 1956, 
he appointed his son, appellant No. 2 (original defendant No. 2) to be the 
managing director of the company from the date of his demise. Res- 
pondent No. 1 to the appeal (plaintiff to the suit) is the brother of Dadoba. 
Respondent No. 2 to the appeal (original defendant No. 4) is another son of 
Dadoba. The first directors of the company were (1) Dadoba; (2) Bhaskar; 
and (8) Govind, one of the sons of Dadoba. The same persons continued to 
be directors till January 14, 1957, when Dadoba died. At the time of Dadoba’s 
death, the shares of the company were held as under: 


Dadoba Fa = 1,917 shares. 
Defendant No. 2 ss ae 844 shares. 
Defendant No. 4 pa T3 848 shares. 


We are told that Dadoba died leaving 3 sons and his shares were inherited by 
his’ three sons as part of his estate. 
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Disputes arose between the plaintif and defendant No. 2 soon after Dadoba’s 
death when the latter assumed the managing directorship and chairmanship 
of the board of directors of the company on the basis of the appointment 
made by the will of Dadoba. Defendant No. 2 began to act as the managing 
director and the chairman of the board of directors of the company. and also 
began to draw a salary of Rs. 3,500 per month. The plaintiff addressed letters 
to defendant No. 2 on March 23, 1957, and March 29, 1957, and contended 
that defendant No. 2 had no right to act as managing director and/or chair- 
man of the board of directors of the company. He also contended that defen- 
dant No. 2 had no authority to call a meeting of the board of directors as he 
had purported to do and that the appointment of defendant No. 2 as managing 
director of the company by the will of Dadoba was not valid and not binding 
on the plaintiff or the company. Correspondence ensned in the course of 
which defendant No. 2 contended that he was the managing director and en- 
titled to call meetings and conduct the business of the company as its manag- 
ing director. The plaintiff contended that the power of Dadoba to appoint a 
managing director by his will given by the articles of association and the 
agreement was invalid, illegal and inoperative on the ground that in the mean- 
time the new Indian Companies Act had come into force and the provisions 
of that enactment rendered any such power invalid and illegal. The plaintiff 
also contended that defendant No. 2 was acting in his own interest and in a 
manner detrimental to the interest of the company. He made reference to the 
agenda of a meeting dated May 13, 1957, which included an item viz. ‘‘To 
consider the provision for bonus to late Shri Dadoba Kashinath Thakoor in 
his capacity as the Managing Director’’. The plaintiff also contended that 
defendant No. 2 claimed to be the beneficiary under the will of Dadoba and 
his attempts were to add to the estate of Dadoba to the detriment of the com- 
pany. In the last week of June, 1957, the plaintiff received a letter dated 
June 28, 1957, from defendant No. 2 alleging that the plaintiff had ceased to 
be a director of the company under s. 288(g) of the Companies Act and 
art. 85(f) of the articles of association of the company owing to his absence 
without leave at three consecutive meetings of the board of directors and/or 
at all such meetings for a continuous period of three months. The plaintiff 
brought a suit for a declaration that he -was and continued to be a director of 
defendant No. 1 company and was entitled to act as such. He also sought a 
declaration that the appomtment of defendant No. 2 as a managing director and/ 
or chairman of the board of directors of the defendant No. 1 company was void, 
invalid and inoperative. He also sought a declaration that the appointment 
of defendant No. 3 as a director was invalid, illegal and inoperative. It seems 
that some time before the suit was filed, defendant No. 2 in the purported 
exercise of his powers had co-opted defendant No. 3 as a director of the com- 
pany. The plaintiff also sought relief by way of certain injunction in that 
suit. He asked for an injunction restraining defendant No. 2 from acting as 
managing director of the company and for an injunction against defendant 
No. 3 retraining him from acting as a director of the company. He also 
sought a further injunction restraining the defendants from holding an 
annual general meeting of the company which was proposed to be held on 
November 28, 1957. In the suit, he impleaded the company as defendant 
No. 1. Defendant No. 8 to the suit (appellant No. 3), as I have already men- 
tioned, was co-opted by defendant No. 2 as a director of the company. Various 
issues were raised by the learned Judge, City Civil Court, who tried the suit. 
It is not necessary for the purpose of the present narrative to state them and 
it will suffice to observe that the main question which had to be determined by 
the learned Judge was whether the appointment of defendant No. 2 as tha 
managing director of the company by the will of Dadoba was invalid and 
ineffective in law by operation of s’ 812 of the new Companies Act. That sec- 
tion, as I shall have occasion to point out little later, appears. under the h&ad- 
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ing ‘‘miscellaneous provisions’? and is as under: 

“Prohibition of assignment of office by a director—Any assignment of his office 
made after the commencement of this Act by any director of a company shall be void.” 
It will be convenient here to set out s. 9 of the new Companies Act which is 
as under: 

“Act to override memorandum, articles, etc—Save as otherwise expressly provided 
in the Act— 

(a) the provisions of this Act shall have effect notwithstanding anything to the 
contrary contained in the memorandum or articles of a company, or in any agreement 
executed by it, or in any resolution passed by the company in general meeting or by 
its Board of Directors, whether the same be registered, executed or passed, as the case 
may be, before or after the commencement of this Act; and 

(b) any provision contained in the memorandum, articles, agreement or resolution 

aforesaid shall, to the extent to which it is repugnant to the provisions of this Act, 
become or be void, as the case may be.” 
The expressions ‘director’ and ‘managing director’ are defined in the Act. I 
shall refer to those definitions a little later when examining one of the argu- 
ments urged on behalf of the appellants. It will be noticed that the marginal 
note to s. 812 suggests that the section lays down a prohibition of assignment 
of office by a director and the section is in terms of such prohibition. The learn- 
ed Judge took the view that the object of the Legislature in imposing the pro- 
hibition laid down in s. 312 was that a director should not be clothed with the 
power to transfer his office to any person whether by an act inter vivos or by 
a testamentary instrument. He reached the conclusion that the expression 
‘‘assignment’’ in the section should not be given a restricted meaning but must 
be read in a broad sense as applicable also to an appointment of any person as 
managing director of the company made by his will by a managing director 
to come into effect on his demise. He upheld the contentions of the plaintiff 
and gave the declarations and the injunctions sought by him. The Company and 
defendants Nos. 2 and 3 have now come to this Court in this appeal. 

The first and the principal contention of the appellants pressed before us by 
Mr. Maneksha, learned counsel for the appellants, is that the appointment of 
defendant No. 2 as a managing director made by Dadoba by his will is not 
“an assignment of an office” within the meaning of that expression in s. 312. 
It is said that what art. 109 conferred on Dadoba is not any power of assign- 
ment but merely a power of appointment. It is also said that the word ‘‘as- 
signment’’ means actual transfer. A transfer of office by a director, it is 
stressed, can only be by an act inter vivos and in no circumstances by a testa- 
mentary instrument. The greatest emphasis has been laid on the factor that 
on his death Dadoba naturally ceased to be a managing director. The argu- 
ment has been stressed in the form of an interrogation: By will a person can 
bequeath any property; he can by an act inter vivos transfer any property. 
But how can a person transfer something which is non-existent t—something 
he ceased to hold immediately on his demise? It will be noticed that the argu- 
ment is founded in the context of property and not of an office of a director 
which is purely personal and is not property. It is impossible to contend, 
says Mr. Maneksha, that there could be any assignment when Dadoba’s ap- 
pointment as managing director was only for his life and nothing was left for 
him to give at the point of time of his death. It is said that this is the most 
erucial question. 

At first blush the argument, under the latter head, that a person cannot 
transfer what he has not got may perhaps seem somewhat attractive from a 
aheer legal point of view, however repugnant it may be to the object of the 
Legislature in laying down the absolute bar against the transfer of an office 
of a director. But on closer examination I think it defective even from the 
legal standpoint in paying too little attention to a number of relevant and 
magerial considerations, which, in my judgment, must weigh with the Court 
on this question’of interpretation of the rule which aims to prevent use and 
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abuse of a power. The argument, if I may so describe it, asks us to apply to 
the situation before us the maxim Nemo dat quod non habet—you cannot give 
what you do not have; you cannot give what you do not have the right to give. 
The equivalent maxim is assignatus ulttur jure auctoris—An assignee is 
clothed only with the right of his principal. Now, these maxims pithily ex- 
press one of the leading rules as to tithes and tersely state the well-known gene- 
ral rule that no man can transfer a greater right or interest in property than 
he himself possesses, and if he has none, he can give no title whatever to the 
property which is the subject-matter of the transaction. 

The principle of these maxims is indubitably sound and it has bearing firstly 
on the quantity and secondly on the quality or nature of interest in property 
which can be assigned by the owner to another party. Now, what Mr. Manek- 
sha contends for is the same principle but the contention assumes as a major 
premise an equivalence between the nature of a right or interest in property 
and the office of a director which by no stretch of argument can be termed as 
property or any interest or right in property. Such an equation, to my mind, 
is impermissible. We have nothing to do with any right or interest in pro- 
perty nor are we concerned with any question of title or transmission of a 
title which could or could not vest in Dadoba. The question before us is not 
whether a person can or cannot give what he has not got. The question is 
whether a director in a public or private company, who is empowered by the 
articles of association of a company to appoint another person in his place and 
stead by an act inter vivos or by his will, can be said to assign that office to 
the latter when he does so by an act inter vos or by his will. It has not been 
possible for Mr. Maneksha to dispute that if this was done during the life- 
time of the director by an act inter vos it would be an assignment and hit 
by s. 312, though at one stage of the argument that position was not accepted. 
But that line had to be abandoned in view of the language of certain sections 
in the Act and particularly s. 86B of the repealed Act of 1913 and the proviso 
to the same to which I shall refer a little later. This present argument of 
learned counsel for the appellants ia founded on certain observations of the 
learned editors of Gore-Browne’s work on Companies Law, and it will be ne- 
cessary for me to quote the same and examine them when I refer to s. 86B of 
our repealed Act of 1913. It will suffice here to state that thoee observations 
are made in the context of a private company and not a director of a public 
company, and even in the context of a director of a private company the opi- 
nion of editors of standard treatises on Companies law in England, as I shall 
point out, is to treat that point as one sn dubio. Besides the point has little 
cogency since there is no section in the English law analogous to s. 812 of our. 
Act of 1956. 


We are concerned primarily and principally with the connotation of the 
expression ‘‘assignment of his office...by a director” and the legal inhibi- 
tion contained in the section which is applicable in case of a director both in 
8 public and a private company and the question is can he, if the articles of 
association permit it, appoint a person to be the director of the company in 
his place and stead by making such appointment by his will or is he prohibited 
by s. 312 from doing so notwithstanding such articles since s. 9 renders void 
any such articles which are repugnant to any provisions of the Act. Section 312 
applies equally to a director in a publie and a private company, and I have 
stressed that aspect because considerable emphasis was laid on behalf of the 
appellants on the fact that there are cases where an owner of a business trans- 
fers it to a private limited company and he is appointed a managing director 
of the company with powers to appoint any person in his place and stead by 
a deed or will as for instance in the case before us. I am not concerned with 
the object of giving such powers but with the validity of such powers, and 
the considerations relating to the object of conferring such powers in case of 
a private company would mostly be irrelevant in the case of a director of a 
public company.. The prohibition in s. 812 is imposed for am object which I 
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shall point out little later can be gathered from the enactment itself. I pre- 
fer in the first place to examine the language of the section itself and shall 
turn to an enquiry as to its object only in so far as it is permissible and re- 
quired by the well-known canon of construction that the meaning of the words 
of a statute is to be found not so much in strictly grammatical or in etymo- 
logical propriety of language, nor even in its popular use, as in the subject, or 
in gy er on which they are used and the object to be attained. Of this 
more he ; 


The crucial consideration, therefore, is not that a person cannot transfer 
something which he has not got. But it must be as to what is the connotation 
of the expression ‘‘assignment’’ in the context of an office of a director which, 
indisputably, is not property or any right or interest in property. The Legis- 
lature has said that a director cannot assign his office, meaning thereby that 
he cannot transfer it to any-other person. It is not questioned and could not 
be questioned that transfer of the office of a director in any shape or form is 
expressly prohibited by the statute. The crux of the matter, therefore, is 
what is it that is prohibited when it is enacted that you cannot assign the 
office of a director of a company. Now, one thing is clear that in case of a 
prohibition or restriction of this nature which is absolute and unqualified, the 
intention and object of the law-giver is to restrain and prevent a director from 
putting some one in his place and stead by any act on his part or doing any 
act which would have the same effect. The question, of course, must be: Has 
the intended object been carried out in appropriate language capable of bring 
ing out that result? I put to myself the questions: Is this word ‘‘assignment 
to be read in the narrow sense—in a sense wanting in breadth in which it is 
used in conveyancing language and by conveyancing men or in the context of 
rights in property where it may mean only a transfer by an act inter vivos 
or is to be understood in the broad comprehensive sense that the holder of 
the office is not to give it by any act of his tn presenti and also not to give it 
to another by any testamentary disposition or direction or appointment. I 
have perhaps dwelt little longer than I need have done on the argument of 
learned counsel for the appellants that Dadoba could not transfer what he 
did not have at the point of time of his death because his office came to an end 
that very time and, therefore, the appointment by him of defendant No. 2 
cannot be called an assignment of the ofice of a director. The argument 
would have cogency if there was any dispute about the quantity or quality or 
the nature of any interest or right in property when such consideration would 
certainly have had bearing on the enquiry. But in the context of an assign- 
«ment of an office of the nature before us, it has little import. 


The argument suffers from a patent weakness and it is this. It is indubit- 
able that a right can be transferred by assignment of the nature of transfer 
inter vivos or by operation of law provided the transfer of that right is not 
prohibited by law and it is made in accordance with the requirements of law 
as to form such as writing, registration ete. In respect of a right not ordi- 
narily transferrable, for instance one which involves personal element and 
which ceases on death or disablement, the law lays down that the right can- 
not be transferred unless other parties interested in the matter gave their 
vonsent to the transference of the right or imposes conditions subject to which 
alone the right may be transferred, as for instance in a case of a company if 
jt is accepted in a meeting of the shareholders. In all such cases there is, in 
the first instance, no right of transfer either by an act inter vwos or by a testa- 
mentary instrument. But when the right is given and the condition necessary 
for the exercise of the power of transference is fulfilled as required by law, it 
is extremely difficult to see how it can be said that there cannot be a transfer 
of the right by testamentary disposition. To my mind, there is here no justi- 
fication for any overrefined distinction between appointment and assignment. 
In the first place, we are not dealing with property. We are dealing with 


an office which van only be the subject-matter of an appointment. Whether 
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you call it an assignment or transfer or alienation or appointment, it has the 
same meaning and the effect is the same. I fail to see how in such a case it 
can be said that what is done is not a transfer because the right to transfer 
was not there. Of course, it was not there at the inception but it was there 
when the power to transfer the right was conferred. This, to my mind, is the 
weakness underlying the argument of learned counsel so strongly pressed for 
our acceptance. 


To turn to the former head of the argument of Mr. Maneksha relating to 
the connotation of ‘‘assignment of an office’’ within the meaning of that ex- 
pression as used in s. 312. Now, it is well understood that the expressions 
“assign” and ‘‘transfer’’ are often used in our statutes to convey the same 
meaning and the same sense and that the primary meaning of the word ‘‘as- 
sign’’ is to legally transfer or to legally make over any property or any right. 
lt is equally well understood that the expression ‘‘tranafer’’ is one of wide 
import and embraces both a transfer by an act inter vivos as well as a transfer 
by operation of law, that is by sale in execution, forfeiture, insolvency, intestate 
succession or testamentary disposition. Im view of this connotation of the 
word ‘transfer’ the argument on behalf of the appellants was that a dis- 
tinction must be drawn between an assignment of the office of a director and 
appointment of another person as a director by a person holding the office of 
director. Learned counsel, however, had to agree that if a director in a pri- 
vate company appointed for life dnd clothed with the power to appoint any 
other person in his place and stead were to exercise that power by an act 
inier vivos that would be an assignment of an office and hit by s. 312 even 
ihough it might be called an appointment. But it was said that appointment 
by a will in such a case would be wholly a different matter. It would not be 
within the ambit of the section because that would not be an assignment. The 
argument of necessity had to rest on the principle ‘‘one cannot give what one 
has not got.” I have already examined that argument. 


It has been argued by Mr. Khambatta, learned counsel for the respondents 
ihat there is no justification for giving a limited and narrow construction to 
the expression ‘‘assignment of office’? which can mean passing of any right 
from one person to another. Counsel has referred to Law Lexicons and to 
Murray’s English Dictionary.. In Wharton’s Law Lexicon, 14th edn., as to 
the verb ‘‘assign’’ it is stated that the verb is variously applied and the mean- 
ing given in that lexicon to the word ‘‘assign’’ is ‘‘generally to transfer pro- 
perty, especially personal estate, or set over a right to another, or appoint a 
deputy.” It is common knowledge that the draftamen of our Indian statutes 
do not prefer to use the expression ‘‘assign’’ in the context of property and 
have for a long time since the enactment of the Transfer of Property Act 
chosen to use the expression ‘‘transfer’’, Wharton defines ‘‘assignee’’ as a 
person appointed by another to do an act or perform any business. The ex- 
pression ‘‘assignment’’ is defined as ‘‘transfer of an estate or interest in pro- 
perty’’. Mr. Khambatta has strongly relied on the meaning of the verb ‘‘as- 
gign” given in Murray’s Dictionary and one of the meanings is ‘‘to appoint’’. 
He has also relied on the meaning of that verb given in that dictionary as 
tto transfer or formally make over to another.’? He has also relied on the 
meaning given there as ‘‘to appoint authoritatively’’ as also another meaning 
which is ‘‘to appoint, designate, ordain, depute’’. Counsel has also referred 
to certain provisions of the Transfer of Property Act. But I do not think it 
necessary to refer to those provisions because it has not been disputed and 
could not be disputed by Mr. Maneksha that the meaning of the expression 
‘(trangfer’’ includes a transfer by an act inter vivos as well as by a testamen- 
tary disposition or direction. Great reliance has been placed by Mr. Kham- 
batta on the meaning of the verb ‘‘assign’’ as ‘“‘to appoint or to designate”. 
Mr. Khambatta has also argued that the contention on behalf of the appellants 
in asking the Court to give a restricted meaning to the expression ‘‘ 
ment’? ignores the existence of a third party viz. the company. It is baid 
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that this is not a case of an ordinary assignment between an assignor and an 
assignee whereby some property is transferred by the assignor to the assignee. 
Here, what was being done, though called an assignment, was really an apr 
pointment to the post of the office of a director and which had the effect of 
imposing the will of one person on a third party and the third party was 
affected. This aspect of the matter, to my mind, cannot be ignored. It is 
not & bilateral act pure and simple with which we are concerned in this case. 
We are concerned with the office of a director in a company and one person 
is clothed with the power to appoint another person and the appointee is the 
third party. Dien the ordinary sense in which the expression ‘‘assign- 
ment’? may be used in the context of transfer of property by an act imer vivos 
is a concept which need not be introduced in reading the expression ‘‘assign- 
ment’’ in s. 312. Learned counsel has also drawn our attention to the scheme 
of the Act. He has referred to s. 258 which lays down that only an individual 
can be a director of a public or a private company and not any body corpo- 
rate or association or firm of partners; and he has also drawn our attention 
to s. 254 which requires that subscribers to the memorandum of any company 
can only be individuals and in default of and subject to any regulations in 
the articles of a company, subscribers of the memorandum who are individuals, 
shall be deemed to be the directors of the company until the directora are 
duly appointed under s. 255. He has also drawn our attention to s. 255(2). 
These sections have been referred to for the purpose of showing that the Act 
does not contemplate any continuity in the matter as must occur if the director 
could be a body corporate or an association or a firm of partners. It is urged 
that it is clear from various provisions of the Act that the intention of the 
Legislature was to prevent the mischief of any director introducing into the 
company any other person as a director at his own volition even thongh he 
might have been authorised by an agreement between him and the company 
to do so and even though the articles of association of a company may express- 
ly permit that to be done. Numerous prohibitions have been laid down by 
the new Companies Act in case of managing agents, managing directors, man- 
agers and directors of the company and other officers of a company. It is 
not necessary for me to examine the scheme of the Act in any detail since it 
is now well understood that the new Companies Act aims at eradicating many 
serious mischiefs which the principle of perpetual management of companies 
had caused in the past. The argument of counsel is: Why permit that mis- 
chief to continue by reading s. 812 in a narrow sense by attributing any undue 
restricted meaning to the words ‘‘assignment of his office’? It is stressed 
that the real meaning of this expression and one to be gathered from the sec- 
tion itself is that a përson cannot introduce another person as a director in 
that company even though authorised to do so by the articles of association 
of the company. This it is urged is the effect of reading s. 9 with s. 312. 
Then it is said that.if the argument urged on behalf of the appellanta were 
to be accepted, an inconsistent and incongruous position is bound to arise. 
In my opinion, Mr. Khambatta is right when he says that an inconsistent 
and incongrnous position must arise if the argument urged on behalf of the 
appellants is to be accepted by us. Of course, the Court will not attach any 
undue importance to this consideration, but any inconsistent or incongruous 
position that might arise has to be borne in mind even in interpreting a statute 
the language of which is plain and unambiguous. Moreover, it is not possible 
to say that the expression ‘‘assignment’’ is capable of only one meaning and 
one meaning alone nor has any such attempt been seriously made before us to 
suggest that the word ‘‘assignment’’ is capable of only one meaning. The 
inconsistent and incongruous position that can arise if the argument for the 
appellants is accepted is that while a director cannot during his lifetime ap- 
point another person as a director in his place and stead, though authorised 
by agreement between him and the company and the articlea of association 
to gS so, he can ‘do so by an appointment which is to be effective immediately 
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ou his demise. Of course, where the language of the section is plain, unambi- 
guous and is not capable of more than one meaning, then ordinarily that mean-- 
ing would have to be given by the Court. But in such a case, question of 
interpretation can hardly be said to arise. There will be no need of inter- 
pretation. The language itself being clear and manifest best declares the in- 
tention of the Legislature—Absoluta sententia exposttor non indiget. But it 
is not possible to say that the expression ‘‘assignment’’ which is usually used 
in the context of property law and which has been pitchforked in a provision 
relating to the Companies Act in the context of a personal office which is 
neither an interest nor a right in any property and obviously is not an office 
of profit can be said to have a plain and simple meaning and which, as Whar- 
ton has said, is variously applied even in England. 

Learned counsel for the respondents has also drawn our attention to s. 317 
of the Companies Act. That section rules that a managing director of a com- 
pany cannot be appointed for more than 5 years at a time. The argument 
has been that a managing director of a public company if clothed by any 
agreement between him and the company and the articles of association to 
appoint a successor would have power to make a will and appoint a successor, 
and in such a case, on his demise within the period of the allotted span of five 
years mentioned in 8. 817, the appointee would step in as a managing director. 
The suggestion is that in case of a’public company such a position would be 
inconceivable and intolerable. It is not necessary for me, however, to examine 
in any detail what would happen in case of a managing director clothed with 
any power as in the illustration suggested by learned counsel. But it does seem 
that such a strange and impermissible situation can arise and it does seem 
that the present argument lends support to the contention pressed on behalf 
of the respondents. 


The next argument of Mr. Khambatta turns on the meaning and effect of 
art. 109. It is said that cl. (b) of that article authorised Dadoba to appoint 
any person to be a managing director in his place and stead, and in default of 
such appointment, the legal representatives of Dadoba were entitled to exer- 
cise the power. It is said that the appointment by Dadoba by an act inter 
vivos of any person as managing director in his place and stead would be with- 
in the mischief of s. 812, and if he appointed any person to be a managing 
direstor in his place and stead by a will or codicil, the appointment would be 
valid if the contention of the other side were to be accepted. The argument 
here is that there is no warrant for splitting art. 109 under two heads of 
‘appointment by Deed’ and ‘an appointment by Will or Codicil’. It is said 
that if one part of art. 109 is bad, then the whole of art. 109 is bad. It is also 
said that not merely Dadoba but the legal representatives of Dadoba have 
also been given the power to appoint a managing director. The contention is 
that for this reason the whole of art. 109(b) must be treated as bad because 
it is not divisible. Now, this argument can have force only im case of matters 
which are not severable. I do not think that an appointment by a deed inter 
vivos and an appointment by a will or codicil are matters which are not 
severable. Therefore, there is little scope for the present argument urged 
before us by Mr. Khambatta. There is, however, considerable force in the 
argument of learned counsel that a restricted meaning should not be given to 
the expression ‘‘assignment’’ in the context of the personal office of a Director 
of a company under our Company law. Evidently, the construction pressed 
for our acceptance by learned counsel for the appellants relies—to put it in 
his own worde—on ‘the rule of literal construction’. It has been strenuously 
urged that s. 312 must be literally construed, and so construed the expression 
‘assignment’? must be given the meaning pressed for our acceptance on be- 
half of the appellants. Not only that, but the argument asks us to put a 
restricted meaning on an expression ordinarily used in the context of pro- 
perty and rights and interest in property whereas in the section which we 
have to interpret, it is not used with reference to property-but a persohal 
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right involving confidence as a main element as well as the character, credit 

and substance of the person who is a director and who is sought to be appointed 

. as a director in his place and stead. It also involves a third party viz. the com- 
pany. 

We have to construe an expression which is capable of a sufficiently flexible 
meaning as well as a restricted and narrow meaning. The elementary rule of 
literal construction, as has so often been said, is confined to cases where the 
language is precise and capable of but one construction or where neither the 
history nor the cause of the enactment, nor the context, nor the consequences 
to which the literal interpretation would lead, show that that interpretation 
does not embrace the real intention. It has also been repeatedly said that 
language is so often capable of being used in more than one sense and to ad- 
here rigidly to its literal and primary meaning in all cases would be to miss 
its real meaning in many. Words, if sufficiently flexible, must be construed 
in the sense which, if less correct grammatically, is more in harmony with the 
intention of the law-maker. These are well settled principles of interpreta- 
tion of a statute. 

To turn to examine the object. of the enactment. The expression ‘‘director”’ 
includes any person occupying the position of director by whatever name called 
and ‘‘managing director’’ means a director who is entrusted with any powers 
of management which would not otherwise Bo exercisable by him, and includes 
a director occupying the position of a managing director, by whatever name 
called. Only an individual can be a managing director of a company. It 
is plain from art. 109 that the right to appoint a director was given to Dadoba 
and the right could be exercised from generation to generation. A company 
is a perpetual body and the effect of accepting the construction pressed on 

; behalf of the appellants would be that in this private limited company which 
is & perpetual body, the m director was given a right to appoint the 
future managing director and if the right was not exercised by him, then his 
legal representatives could exercise that right so that the same process of 
appointment could continue from generation to generation. That, to my mind, 
is wholly foreign to the object and scheme of the new Companies law. I en- 
tertain no doubt that the object of the mandatory prohibition in s. 312 was 
to prevent any such appointment being operative in the lifetime of the director 
as well as after his death and the only doubt that must naturally arise is from 
the fact that my brother K. T. Desai J. holds a view different from mine. This 
type of perpetual management whether in the form of a director, manager, 
managing agent or managing director was an evil which had to be eradicated 
and the precise object of the whole Act read in the context of s. 9 was to era- 
dicate that evil. I do not propose to burden this judgment by referring to 
the numerous sections of the Act which leave no doubt that such was the 
intent and object of the law-giver. I shall have occasion to refer a little later 
to s. 86B of the repealed Act of 1913 the language of which when compared 
with s. 312 does throw considerable light on this point. According to the argu- 
ment of learned counsel for the appellant, the Legislature, although it has 
dealt with the matter of appointment of the nature before us made by a 
director in his lifetime, has not dealt at all with the matter of such appoint- 
ment if it is to operate after death. It is said that if there is any lacuna in 
the Act, it is for the Legislature to remedy the defect. Of course, the Court 
cannot reach a casus omissus and no canon of construction permits the Court 
to cure a lacuna in a statute. That is simple. But it is equally true that 
omissions are not to be readily inferred. The Court, it is firmly established, 
will not wrest the language of a statute and will not lightly create or infer a 
lacuna. It will at the same time see 

“thet the true meaning of any passage is to be found not merely tn the words of 
the passage, but in ascertaining also among other things what was the circumstance 
TAE De ete ae es ee en ee ene: ane aan whee 
was the object which the Legislature had in view.” 
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There is another aspect of the same question: . We are not dealing. with a 
codifying enactment but with an “Act to consolidate and amend the law-relating 
to companies and certain other. associations. .It is well settled that in an enact- 
ment of this nature, it is legitimate to refer to the previous state of- the law 
for the purpose of ascertaining the intention of the Legislature. Many -provi- 
sions of the Indian Companies Act of 1913 were adopted from analogous pro- 
visions in the English Companies Acta. A number of provisions in our Com- 
panies Act of 1956 have been adopted. from the English Act of 1948.. It is 
also true that there are numerous sections in which the language of the English 
enactment has only partially been adopted. There is no section in the ana- 
logous English enactment similar to s, 312 of our Act which, as I have. al- 
ready said, enforces prohibition of assignment of office of a director and that 
prohibition is absolute and unqualified. Under our repealed Companies Act, 
there was some analogous provision in s. 86B, the relevant part of which was 
as under: 

“If in the case of any company provision is made by the articles or by any agreement 
entered into between any person and the company for empowering a director or 
manager of the company to assign his office as such to another person, any aseign- 
ment of office made in pursuance of the said provision shall, notwithstanding anything 
to the contrary contained in the said provision, be of no effect unless and until it is 
approved by a special resolution of the company: f 

Provided that the exercise by a director of a power to appoint an alternate or sub- 

stitute director to act for him during an absence of not legs than three months from the 
district in which meetings of the directors are ordinarily held, if done with the approval 
of the board of directors, shall not be deemed to be an assignment of office within the 
meaning of this section:—” 
That section was one of a group of sections 86-A to 86-I which were inserted in 
1986 in the Companies Act of 1918. The corresponding provision in the 
English enactment was s. 151 of the Act of 1929. Section 204 of the English 
Act of 1948 was in part materia with s. 151 of the earlier English enactment. 
Section 151 of the English enactment was as under: 

“If m the case of any company provision is made by the articles or by any agree- 
ment entered Into between any person and the company for empowering a director 
or manager of the company to assign his office as such to another person, any assign- 
ment of office made in pursuance of the said provision shall, notwithstanding anything 
to the contrary contained in the said provision, be of no effect unless and until it 1s 
approved by a special resolution of the company.” “l 
It is noticeable and it is of some importance to obaerve that the first proviso to 
our s. 86-B, which I have quoted above, did not find place in s. 151 of the 
English Act of 1929 nor did it find place in the later English enactment of 
1948. Section 86-B laid down certain restrictions on the powers of a- director 
or a manager of a company to assign his office as such to another person. The 
restriction was that even though the articles of the company might have 
permitted it, no such power could he exercised unless and until the assign- 
ment was approved by a special resolution of the company. The proviso en- 
grafted a material rule on the section. The effect of the proviso was that 
the power to make a temporary appointment of an alternate or substituted 
director to act for him which could be exercised by a director in favour of 
another person during his absence from the district could be exercised with- 
out any special resolution of the company and it was sufficient-if the board of 
directors gave its approval to the same. Such a case, the proviso expressly 
stated, would not be deemed to be an assignment of office. It is clear: from the 
language of the proviso that the Legislature took the view that there was 
ample scope for the suggestion that even such a temporary appointment of alter- 
nate and substituted director for a short period may be regarded as an aign- 
ment of office by a director. Therefore, one thing is clear from the language 
of that proviso read with the section that it was thought possible that a tem- 
porary appointment for a short period of a substituted direetor to act fr. 
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him during his temporary absence made by a director could fall within the 
meaning of the expression ‘‘assignment of office’. It is implicit in the provi- 
so that even though the articles of association may permit it, a director or a 
manager of a company had no right to put in his place and stead another per- 
son as a director even during his temporary absence. I have referred to that 
section to show what the intention of the Legislature was even under the pro- 
visions contained in s. 86-B. Although articles of companies do in some cases 
empower a director to appoint an alternate or a substituted director, the Legis- 
lature did not approve of any such right being created in favour of a director 
by an agreement between the director and the company or by recognising 
that right in the articles of association and laid down conditions which were 
restrictive of that right. It is a well-established principle of construction that 
when one finds a proviso to a section, the presumption is that but for the pro- 
viso the enacting part of the section would have included the subject-matter 
of the proviso. Of course, that presumption need not arise where it is clear 
that the proviso was inserted only ex abundanti cautela. A comparison of 
s. 86-B and the first proviso to the same with the language of s. 312 with which 
we are here concerned seems very instructive. In s. 312 the Legislature not 
being content with the restrictions imposed under the old section, decided to 
lay down an absolute and unqualified prohibition against the assignment of 
the office of a director in any circumstance and the only qualification that it 
has made is contained in s. 313, the relevant part of which is as under: 

“313. Appointment and term of office of alternate directors—(1) The Board of Di- 
rectors of a company may, if so authorised by its articles or by a resolution passed by 
the company in general meeting, appoint an alternate director to act for a director 
(hereinafter in this section called ‘the original director’) during his absence for a period 
of not leas than three months from the State in which the meetings of the Board are 
ordinarily held.” 

Now, I have already pointed out that s. 86-B followed the language of s. 151 
of the English Act of 1929 and s. 204 of the English Act of 1949 is in pan 
materia with s. 151, and neither that section nor the earlier s. 151 contained 
any proviso of the nature engrafted on s. 86-B of our Act of 1918. I have 
referred to the sections of the English enactment for the purpose of showing 
that the language of s. 86-B without the proviso had been borrowed from the 
English Act of 1929. I may observe that s. 204 of the English Act of 1949 
does not impose any rigid bar on the assignment of his office by a director 
but the condition it imposes is that there should be a special resolution of the 
company. A curious and somewhat interesting position emerges if one turns 
to the standard text-books on the English Companies Act. The note of the 
editors of Palmer’s Company Precedents under s. 204 of the Act of 1949 is 
us under (p. 874): : 

“The precise connotation of a power ‘to asaign office’ as mentioned in the section is 
not clear. It 1s not thought that it would refer to a provision for the appointment of 
a successor; see, for example, paragraph (4) of Form 255, ante.” 

Now, Form 255 is in respect of a peculiar type of managing directorship and 
the person who holds that directorship is referred to in England as a govern- 
ing director. It is not necessary for me to examine the Form 255 which is 
given in Palmer’s Company Precedents. No clear opinion seems to have been 
expressed by the editors but they say that it is not thought that s. 204 would 
refer to a provision for the appointment of a successor by a governing direct- 
or. They algo say that the precise connotation of a power ‘‘to assign office’’ 
is not clear. Therefore, one thing is certain that the editors of that book were 
not inclined to state any definite opinion about the meaning of the expression 
‘to agsign ofice” in s. 204 and left the matter as one wm dubto. Since the 
greatest reliance has been placed by Mr. Maneksha, learned counsel for the 
appellanta, on eertain observations made by the editors of the forty-first edi- 
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tion of Gore-Browne’s Text-Book of Companies Law, I shall set out those ob- 
servations in extenso (pp. 341-342): . , 

“Where, in the case of a private company, the vendor of a business to the com- 
pany is appointed a director by: the Articles, he is frequently styled as ‘governing di- 
rector’, and has conferred upon him all'the powers of a bóard of directors, with a right 
from time to time to appoint a successor during his life, or by his will, or for his legal 
personal representatives to make such-appointment after his death. In connection with 
such powers to appoint a successor the question whether its exercise constitutes an 
‘assignment’ of the office within Section 204 may arise. That section renders the as- 
signment of the office of director as such to another person of no effect unless and until 
it is approved by a special resolution of the company. It is difficult to see how a de- 
ceased person or his legal personal representatives could assign an office, and possibly 
in no case would the exercise of a power to appoint a successor under such an Article 
constitute an ‘assignment’ of the office, unless the appointment is made by the govern- 
ing director during his life. The point is; however, a doubtful one, and it would be 
advisable for any person appointed as successor: under such a power to obtain the sup- 
port of a special resolution.” 
I do not think these observations are helpful in interpreting s. 312 of our Act 
of 1956. The argument on behalf of the appellants leans heavily on the very 
insecure foundation of these observations of the learned editors ‘made in the 
context of a section (204) which does not contain any proviso similar to that 
under the repealed s. 86-B of our Act of 1918. What is more important is 
that s. 204 is not in pari materia with s. 812 with which we are really con- 
cerned and which lays down a stricter prohibition on the powers of a director. 
It is also noticeable that in England this point is not one of particular im- 
portance because there is no provision in the English Act similar to our s. 312 
which imposes an absolute prohibition on the assignment of the ofice of a 
director. All that is required there is a special resolution of the company. 
None of the two statements of the learned editors of Palmer’s Company Pre- 
cedents or Gore-Browne’s work claim the high authority of the illustrious 
authors of the works and the editors also have left the matter in doubt. It is 
well-known that Buckley who was later Lord Wrenbury was conservative in 
the matter of expressing his opinion and the editors ‘of that work have been 
conservative in the matter of expression of opinions and that is one reason 
why Buckley’s work has been very often referred to by Courts both in Eng- 
land and India. Now, the editors of the present edition of Buckley’s work 
on Company law have made a significant note under a. 204 and the note ia 
this (p. 401): 

Soe ala gaat te tac Peace “ial ak Gag Gaede meson 
which reproduces section 151 of the 1929 Act.” 
Mr. Maneksha says that the expression ‘‘que@re’’ only means that a question 
is put by the editors. To my mind, it is more than that. It is a question of 
the nature of objection. It is used at times to question accuracy of what has 
been said or written by another. In any case one thing is plain that the opi- 
nions of these editors expreased in the context of a rule which is different from 
the rule laid down in s. 312 would be slender support for the construction 
urged on behalf of the appellants. 

We have here an express and unqualified rule in s. 312 which is manifestly 
intended to set at nought the mischief which must result if a director of a 
company public or private were to be permitted to exercise the power of in- 
troducing another person of his own choice as a director in his place and 
stead by assigning his office in favour of such person. The expresion ‘‘assign- 
` ment’? go dear to the heart of English conveyancing lawyers is not used here 
in any context of conveyancing or transfer of any property or any right or 
interest in property, but in the context of making over of an office of director 
by one person to another. The expression is capable of being variously applied 
and I see no reason and no principle why its connotation should be confined to 
transferenze of any right by an act infer vivos. It is an expression of larger 
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import than that.: In reference to something which is not property or right 
or interest in property it can certainly mean making over or setting over of 
any right by one person to another or appointment to an office by one person 
of another when the person holding the office makes:it' over to another by 
appointing him to hold that office. The argument pressed for our acceptance, 
as I have already mentioned, could not go to the length of siggesting that a 
director can during his lifetime make over his office to another person by call- 
ing it an appointment and not an assignment. It makes no difference to my 
mind whether he does it in his lifetime by an act inter vivos or by a will so 
that it operates from the date of his death.. In either case it is an appoint- 
ment to the office of director. In the course of the arguments I put it to learn- 
ed counsel for the appellants if he could suggest any reason why the Legisla- 
ture should deem it necessary to prohibit a director of a company ftom ap- 
pointing another person as a director in his place and stead by an act inter 
vivos, that is, during his lifetime and should not deem it necessary to prevent 
him from doing so by a will. No answer was given save that it would be 
entering the region of speculation. It would be strange indeed to attribute 
to the Legislature the intention to create. the anomalous position that must 
urise if it were to be accepted that s. 312 prohibits appointment by a director 
to his office of another person in his place and stead by an act inter vivos and 
yet permits such appointment to be made by him by his will. Moreover this 
incongruous position can arise not only in case of a director in a private 
company but also in case of a director in a public company if the construction 
urged on behalf of the appellants is to be accepted. To take the simple illus- 
tration of a case where by articles of association of a public company the pro- 
moters or managing agents are given the power to appoint one or more sz- 
oficio directors for life. Such a power would be valid under s. 253 of the 
Companies Act so long as the number of such directors does not exceed one- 
third of the total number of directors of the company. Section 255 is as 
under : 


“255. Appotntment of directors and proportion of those who are to retire by rota- 
tton.—(1) Not leas than two-thirds of the total number of directors of a public com- 
pany, or of a private company which is a subsidiary of a public company, shall— 

(a) be persons whose period of office is liable to determination by retirement of 
directors by rotation; and . 

(b) save as otherwise expressly provided in this Act, be appointed by the company 
in general meeting. 

(2) The remaining directors in the case of any such company, and the directors 
generally in the case of a private company which is not a subsidiary of a public com- 
pany, shall, in default of and subject to any regulations in the articles of the company, 
also be appointed by the company in general meeting.” 

So, if the regulations in the articles of the company empower the promoters 
or managing agents to appoint a director or directors within the number per- 
missible under subs. (2) for the lifetime of such director or directors, the ap- 
pointment would be valid. Now, in such a case if the articles were to provide 
that a director or directors so appointed will have the power to appoint another 
person to his or their office of director by an act inter vivos or by will the 
position would be that the appointment by an act inter vivos would be void 
awhile the appointment by will would be valid if the construction which we are 
asked to put on the expression ‘‘assignment’’ were to be accepted. It is in- 
conceivable to my mind that such is the object or effect of s. 312 of the Act 
of 1956. It seems indubitable to me that any such appointment of a director . 
in a public company by will is within the prohibition imposed by the section. 
Cadst questio it is within the ambit of the prohibition in case of appointment 
of a director in a private company. The only answer to this suggested by 
learned counsel for the appellants was that s. 317 prevents appointment of 
a managing director of a public company for a term exceeding five years at 
aéime. But that section has no bearing whatever on the present discussion 
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about assignment of his. office by a direvtor.. It is extremely. diffienlt for me 
to see why an intention should be attributed to the law-giver of laying down 
a rule the effect of which would. be to rule that-a director in a public or pri- 
vate company, authorised by the articles of the company, cannot make any 
such appointment five minutes before his, death—that would be by an act inter 
vivos—and yet he can do it by. inserting a clause to.that effect in his will. It 
was, however, said that s, 255(2) haa the effect of permitting appointment of 
a director in a public or private company being made by a third person who 
may be a total outsider and not a director of the company and the argument 
was that an appointment made by such third person cannot be called an ‘‘as- 
signment’’ of the office of director. The argument ran that there was no 
difference between any such appointment made by a third party and an ap- 
pointment made by a person who happens to be a director. The argument 
to my mind is not sound. The section speaks of assignment òf his office by 
a director and the prohibition is evidently imposed on a person who is a 
director. It is the office held by a person as a director. that is not permitted 
to be assigned by any act on his part. Therefore, there is a difference between 
an appointment made by a third party and one made by a director. In the 
former case it cannot be said that there is an assignment of his office by the 
person exercising the power. On a consideration of the whole matter it seams 
to me that having regard to the nature of the office of a director it cannot 
make any difference whether the act is called an assignment of his office by a 
director or transfer of his office by a director or appointment by such director 
of another person to that office in his place and stead either by a deed or will. 
T fail to see any reason why we should recognise the over-refined distinction 
sought to be made in case of an appointment by will by attributing any restrict- 
ed and technical conveyancing meaning to the expression ‘‘assignment’’ of 
the nature suggested on behalf of the appellants. This is not a matter of 
doctrinaire technicalities but a matter to be considered on: broad principles 
and rule of interpretation. t 
I have not yet made any reference to another argument urged before us by 
learned counsel for the appellants. It has been argued that s. 312 speaks only 
of a director and the prohibition imposed is against the assignment of office 
of a director and not against the assignment of office of a managing director. 
Section 812 is one of a group of three sections headed ‘‘miacellaneous provi- 
sions”. Chapter II of the Companies Act deals with directors. . Learned 
counsel for the appellants has drawn our attention to certain sections where 
the Legislature has referred to a director and certain sections where reference 
is made to a managing director. The suggestion is that in respect of every 
provision of law affecting a managing director, the framers of the Act have 
taken care to lay down separate rules affecting them and where they have only 
referred to a director, the rule is only applicable to a director, though a man- 
aging director being a director the rule.may also apply to him. But that, it 
ia said, would be in a distinguishable capacity as a director and not as a man- 
aging director. An examination of the relevant provisions of the Companies 
Act would show that such is not the position. There are sections which apply 
to a director and are equally applicable to a managing director. Moreover, in 
sections which speak of a‘director the Legislature has taken special care to 
state necessary qualifications to the rule there stated if the section is not to 
apply to the case of a managing director. Before I examine one or two of 
such sections I should refer to the definitions of ‘director’ and ‘managing 
director’ which are as under: ; 
“Sec, 2. (13) ‘director’ includes any person occupying the position of director, by 
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able by him, and includes a director occupying the position of a managing director, by 
whatever name called.” 


The definition of ‘managing director’ makes it abundantly clear that a man- 
aging director is necessarily a director entrusted with powers of management 
and that the expression managing director includes a director occupying the 
position of a managing director by whatever name called. In certain sections 
the Legislature has drawn a distinction between a director and a managing 
director by express words of qualification and it is impossible to say that the 
expreasion ‘director’ wherever it is used in the Act excludes a managing 
director. The definition of ‘director’ is rather comprehensive than restrictive. 
Now these expressions which are defined by the Legislature are always to be 
read in their context and as is usual in modern legislative practice s. 2 which 
gives definitions begins with the words ‘‘Unless the context otherwise requires’’. 
The expression ‘‘director’’ is not to be read in s. 312 or any other section as if 
it could apply only to a person who is a. director and not to one who is also 
a managing director or to put it slightly differently as if it excluded per se 
a director who is also a managing director. When question arises whether the 
expression ‘director’ in any section is to be understood in a comprehensive or 
exclusive sense it would be necessary to examine the scope and ambit of the 
particular section and the nature and object of the rule and the context in 
which it is used. Now, as I have already pointed out, s. 312 is one of the 
sections under the heading of ‘‘Miscellaneous Provisions”. That itself, to my 
mind, is some indication that the expression director is used in the sections 
under that head in a comprehensive and not an exclusive sense. What is 
more important is that there is ample support to be derived for the view that 
the expression director in these miscellaneous provisions is used in a general 
sense. Section 318 must evidently apply to a managing director although 
only the expression ‘director’ is used there. Then if s. 314 is scrutinised it is 
clear that the Legislature having used the expression director has expressly 
made reference to a managing director. Now one thing is quite clear that 
gs. 312 and 813 are to be read as dealing with a matter of the same nature and 
that the expression ‘director’ in those sections must have the same meaning. 
Section 807 also lends support to the same view and it is not possible to rule 
out consideration of that section by saying that a managing director is also 
a director, and that it must be read as applicable to a managing director only 
in his capacity of a director and not of a managing director. The point is 
whether the expression is always used in the exclusive sense contended for on 
behalf of the appellants. I may permit myself to refer to s. 86-B of the re- 
pealed Act for the purpose of examining the present argument. That section 
applied both to a director and a managing director. Section 2(24) of the Act 
of 1956 defines ‘‘manager’’ to mean: : 

“an individual (not being the managing agent) who, subject to the superintendence, 
control and direction of the Board of Directors, has the management of the whole, or 
substantially the whole, of the affairs of a company, and includes a director or any other 
person occupying the position of a manager, by whatever name called, and whether 
under a contract of service or not;” 

Section 86-B to which I have already made reference placed certain restriction 
on the powers of a director as well as a manager of a company. Section 388 
of the Act of 1956 rules that the provisions of s. 812 shall apply in rela- 
tion to a manager of the company as they apply to a director thereof. If we 
accept the argument urged on behalf of the appellants, the effect of the rule 
read with s. 812 would be that the manager of a company who is a paid em- 
ployee or servant of a company can by his will appoint another person to occu- 
py the post of manager after his death if the articles of association of the 
company authorises him to do so. It is extremely difficult for me to see that 
such could be the intention or object of the law-maker. The prohibition in 
8.9312 applies equally to a director as to a manager and not only in a private 
company but also in a public company. No reason whatever could be sug- 
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gested why the Legislature should have wanted to exclude a managing director 
and that too of a public as well as a private company from the salutary pro- 
hibition laid down in s. 312. Here also it was said on behalf of the appel- 
lants that s. 317 lays down that a managing director of a public company‘ 
cannot be appointed for more than five years at a time and that it does not’ 
apply to a private company. I do not think that advances the contention’ 
urged on behalf of the appellants. I need not pursue the examination of some’ 
other sections which, to my mind, support the view that the expression ‘direc- 
tor’, when used without any qualifying words, is to be read in a comprehen- 
sive sense as inclusive of a managing director and not in the exclusive sense 
in which we are asked to read it. These considerations, in my judgment, lead 
to the result that the expression ‘‘director’’ in s. 312 includes.a managing 
director of a public or a private company. i i 


Another phase of the argument on behalf of the appellants on the ‘qnestion 
of construction of the expression ‘‘assignment’’ in s. 812 was that art. 109 
only amounts to delegation of power by the directors to one of them vis, 
Dadoba. I have read the relevant arts. 105 to 109 of the articles of association 
of the company more than once and I see no support whatever in them for the 
present argument. There is nothing in those articles which even faintly sug- 
geats anything like delegation nor any exercise by Dadoba of any delegated 
power. The present argument must, therefore, fail. 

For all these reasons, the conclusion seems to me inescapable that the ex- 
pression ‘‘assignment of his office’’ cannot be read in the narrow restricted 
sense in which we have been asked to read it on behalf of the appellants and 
s. 312-must be read as applicable to a director including a managing director 
and in the comprehensive sense in which it would include appointment by any 
testamentary disposition or direction. In my judgment the learned Judge 
was right in the conclusion reached by him. 

I now turn to examine another contention urged before us by Mr. Manek- 
shaw. It has been argued that in any event the plaintiff ceased to be a direct- 

-or of the company because he failed to attend certain meetings of the directors 
and became disqualified from acting as a director by operation of art. 85(f) 
and s. 228(g). A few dates and facts are necessary to dispose of this conten- 
tion. There was a meeting of the board of directors soon after the death of 
Dadoba which was in the nature of a condolence meeting and it was attended 
by the plaintiff. That was on February 18, 1957. On February 14, 1957, 
defendant No. 2 sent out a notice calling a meeting of the board of direetors. 
of the company for February 14, 1957. He sent that notice as chairmay of 
the company. The next notice sent out by defendant No. 2 was signed by 
him as a director and was on March 19, 1957. By_his letter dated March 23, 
1957, the plaintiff protested against the notice of March 19, 1957, which had 
been sent out by defendant No. 2. A notice dated March 27, 1957, convening 
a meeting of the board of directors was sent by defendant No. 2 as a manag- 
ing director of the company. A notice dated May 4, 1957, was also sent by 
defendant No. 2 describing himself as a managing director. A notice dated 
May 21, 1957, was also sent by defendant No. 2 as a managing director of 
the company. So also a notice dated May 28, 1957, was sent by defendant 
No. 2 as the managing director of the company. It will be seen that all but’ 
one of the notices relating to the convening of the meetings of board of direct- 
ors were sent by defendant No. 2 as chairman or managing director and at 
all relevant period the plaintiff protested against the right of defendant No. 2 
to convene any meeting in his capacity as managing director or chairman of 
the board of directors of the company. Since I have taken the view that the 
appointment of defendant No. 2 as the managing director was invalid and 
bad in law, it must follow as a necessary corollary to that conclusion that de- 
fendant No. 2 had in law no power to converie any meeting as a managing 
director of the company, and if he did so, those meetings were not duly and 
legally convened meetings and if they were not duly and Jegally convened 
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meetings, it cannot be said that the plaintiff absented himself from any pro- 
perly convened meeting of the board of directors of the company. I must 
point out that it was also argued by Mr. Maneksha that in any event de- 
fondant No. 2 had continued all along to be a director of the company, and 
even if it be held by the Court that he had no right to convene the meetings 
as a managing director of the company, he had the right to convene those 
meetings as & director, and on that ground the plaintiff should be disqualified 
because he had failed to attend the meetings as required by the articles of 
association and by the provisions of law. I do not think this argument is 
tenable. In express terms, the meetings were called by defendant No. 2 in 
his alleged capacity as a managing director and there is nothing on the record 
to show that he called those meetings simply as a director of the company. It 
is not, therefore, necessary to examine this argument at any length. The 
meetings, being called by him in the exercise of a capacity which he did not 
have, were bad and it is not open to him now to fall back on his position as a 
director of the company. I may also refer to art. 94 of the articles of associa- 
tion of the company which deals with the question as to when a director may 
summon a meeting. That article lays down that the managing director may 
at any time and shall ‘upon request of any director convene a meeting of the 
directors. The power to call a meeting of the directors is primarily with the 
managing director and defendant No. 2 in terms called those meetings as 
managing director. Mr. Maneksha has also drawn our attention to Form 
No. 184 from Palmer’s Company Precedents and relied on the following ob-. 
servation : 

Sel a salad GE ar ea ois as ee a cone ais eed 

by the directors it would seem that any director may summon a meeting.” 
There is nothing before us to show that any contrary practice has been estab-. 
lished and art. 94 is the relevant article which must be taken into considera- 
tion, in this matter. There is no other article in the articles of association of 
the còmpany which can be said to deal with the matter. The present con- 
tention fails and must be negatived. . 

There remains to consider one more contention urged before us by 
Mr. Maneksha. It is said that the appointment of defendant No. 8 has been 
erroneously declared by the trial Court to be bad in law. Tt is not necessary 
to refer to what I have already said in my judgment about the appointment 
of defendant No. 2 as a managing director being invalid and bad in Jaw. If 
his appointment was invalid and bad in law, he had no power to appoint gde- 
fendant No. 8 as a director by co-option. That contention also must be rejected. 

In the result I agree with the conclusion reached by the learned Judge that 
the plaintiff was entitled to the reliefs sought by him. I would hold that the 
appeal fails and should be dismissed with costs. 


.K. T. Desar J. A point of law involving the construction of s. 312 of the 
Companies Act, 1956, arises in this appeal. The facts are few and are not in 
dispute. One Dadoba Kashinath Thakoor was carrying on business at Bombay 
under the name and style of the Oriental Metal Pressing Works. On May 26, 
1955, a private limited company was floated named the Oriental Metal Press- 
ing Works Ltd. The subscribers to its memorandum were Dadoba, his son 
Govind, who is defendant No. 2 in the suit, and his brother Bhaskar who is 
the plaintiff in the suit. One of.the principal objects of the company was to 
acquire and take over as a going concern the business then carried on at Bom- 
bay by the said Dadoba Kashinath Thakoor under the name and style of 
Oriental Metal Pressing Works, and enter into an agreement in that connection 
and to carry into effect such agreement. After the company was formed, a 
meeting of the board of directors was held on July 7, 1955. At that meeting 
Dadoba was appointed as chairman of the board of directors for the period 
of his lifetime. At that meeting Dadoba was appointed as the managing director 
ef the company for the period at the remuneration and upon the other terms 
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and conditions contained in the draft agreement which was placed before the 
meeting of the board of directors which was to be entered into by the com- 
pany with Dadoba. It was resolved at that meeting that the company should 
enter into that agreement. On that very day, an agreement was entered into 
between the company on the one hand and Dadoba-on the other in terms’ of 
the said draft. By cl. 1 of the agreement it was provided that Dadoba was 
appointed managing director of the company with powers and upon the terms 
and subject to the conditions thereafter set out. By cl. 2 of the agreement it 
‘was provided that he was to hold the said office of managing director for life 
from the date of the incorporation of the company. By cL 4 of that agree- 
ment it was provided that Dadoba as such managing director shall be one of 
the principal officers of thé company and subject to the control and supervi- 
sion of the directors he shall have the general control and management of the 
business and affairs of the company. Clause.7 of that agreement,. which is 
material for the purpose of the present appeal, runs as follows :— 

“Mr. Thakoor (Dadoba) shall be entitled by deed. inter vivos or by will or codicil to 
appoint any person to be a Managing Director in his place and stead and in default 
of such appointment the legal representatives of Mr. Thakoor shall be entitled to exer- 
cise the said power. Any appointee as aforesaid shall whilst holding office also be 
designated as a Managing Director and shall be entitled to be paid by the company 
the same remuneration and to exercise the same powers and authorities as are vested 
in Mr. Thakoor and the appointee as aforesaid shall have a power of appointing any 
person to be Managing -Director as his successor on the remuneration of not less than 
Es. 1,000 (Rs. one thousand) per month anid upon the same other terms and conditions 
as are herein contained.” 

Article 109 of the articles ot association of the’ company also provided as 
follows :— 

“100. (a) The sald Shri Dadoba Kashthath ‘Thakoor shall bè the. first Managing 
Director of the company at a remuneration of Ra. 2,500 per manth subject to 
remuneration being increased by the Board of Directors of the Company. He 
entitled to hold such office for life and will ‘not be subject to clauses 87 88 
of these Articles; 

©) The mid Shri Dadoba Kashinath Thakor may by deed inter vivos or 
or codicil appoint any person to be a Managing Director in his place and 
default of rich eppolateaent, the loge representatives of tho sald Sho! Dadoa KAE 
nath. Thakoor shall be entitled to exercise the’ power; 


same powers and authorities as were vested in the managing director in whose place 
and stead he is appointed; 

(d) “The appointee as aforesaid shall have a power of appointing any person to 
be a managing director as his successor on the remuneration of not Jess than Rs. 1,000 
per month and with the same powers as are vested in Shri Dadoba Kashinath Thakoor.” 
The said Dadoba continued to be the managing director of the company right 
upto the date of his death. On August 18, 1956, the said Dadoba made his last 
will and testament. The relevant provision of that will, so. far as it concerns 
the present appeal, is as under :— . 

Fcc Gages Drar oF tha o Wisi Pica Wale a aad 
en the remuneration and subject to the terms and conditions contained in an Agreement 
dated the 7th day of July 1955 and made between the said Company of the one part and 
myself of the other. Under the Articles af Association. of the said Company and under 
the said Agreement dated the 7th day of July 1955 I am entitled by deed inter vivos 
or by will or codicil to appoint any person to be a Managing Director in my place and, 
stead. Accordingly, I hereby appoint my said son Govind Dadoba Thakoor to be a 
Managing Director of the said Company from the date af my demise.” 

The said Dadoba died on January 14, 1957. Govind Dadoba, defendant No. 2, 
claimed that he had been validly appointed as a managing: director of . the 
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company under the provisions contained in the will of the said Dadoba set 
out above. It is this appointment of Govind as the managing director of the 
company which is sought to be challenged by the plaintiff in the suit. 

The plaintiff contends that this appointment is bad having regard to the 
provisions contained in s. 312 of the Companies Act, 1956. That section pro- 
vides as follows:— _ 

“Any assignment of his office made after the commencement of this Act by any 
director of a company shall be void.” 

Reliance has also been placed upon the provisions contained in s. 9 of the Act. 
That section runs as follows :— 

“9. Save as otherwise expressly provided in the Act— 

(a) the provisions of this Act shall have effect notwithstanding anything to the 
contrary contained In the memorandum or articles of a company, or in any agree- 
ment executed by it, or in any resolution passed by ihe company in general meeting 
or by its Board of directors, whether the same be registered, executed or passed, as 
the case may be, before or after the commencement of this Act; and 

(b) any provision contained in the memorandum, articles, agreement or resolution 
aforesaid shall, to the extent to which it is repugnant to the provisions of this Act, 
become or be void, as the case may be.” 


It is not disputed that the appointment that was made by Dadoba by his will 
was an appointment that fell within the terms of art. 109 and the terms of the 
agreement referred to by me above. What is contended is that to the extent that 
this article and the agreement provide for such an appointment being made by 
a will, the provisions contained in the artiele and in the agreement are void 
in law and are inoperative and that the power thereby conferred cannot be 
exercised. It is urged that the expression ‘‘director’’ in s. 312 is wide enough. 
io cover a managing director and that the appointment of defendant No. 2, 
who was already a director of the company, as the managing director was void 
by reason of the provisions contained in s. 312 of the Act. It may be men- 
tioned here that Govind, defendant No. 2, is and has continued to be a director 
of the company since the date of its incorporation. 


It is strenuously urged by Mr. Maneksha, the learned counsel for the appel- 
lants, that s. 812 of the Companies Act, 1956, has no application to the facts 
of the present case. He says that the only thing done by Dadoba by his will was 
to appoint Govind, who was already a director of the company, as the ma- 
naging director and that the appointment was to take effect from the date 
of the demise of Dadoba. He says that in order to invoke the provisions of 
s. 812, it is necessary that there must be an aasignor, that such assignor must 
be the holder of the office of a director and that he should assign his office as 
such director. He says that Govind was already a director of the company 
and that there cannot be an assignment of the office of a director to a person 
who already holds that office. He further says that there cannot be the as- 
signment of his office by a director to operate after his death. The argument 
is that the office of a director is personal to the holder and that his office would, 
in any event, end with hia death. Mr. Maneksha urges that the office of a 
director is by its very nature such that it must of necessity cease, so far as 
the holder is concerned, on his death, and that it is an office which cannot be 
assigned by will which can only operate on the death of the holder. He says 
that the words of the section read in their context must necessarily refer to 
an assignment of office by an act inter vivos. ` 

As against these weighty arguments, it has been contended that the expres- 
gion ‘‘assignment’’ is an expression of wide import. Diverse meanings of the 
expressions ‘‘assignment’’, ‘‘assignee’’, ‘‘assigns’’ appearing in various die- 
tionaries and lexicons were cited at the Bar, and it was urged that as the word 
“assignment” would include an assignment by a will or a testamentary instru- 
ment, there was no reason why the ambit of the section should be confined to 
en assignment only by act inter vivos. Tt was further urged that this section 
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was enacted in order to prevent the ill effects which might result from the 
assignment of his office by a director and that if the expression ‘‘assignment”’ 
was wide enough to cover an assignment by a testamentary writing, full effect 
should be: given to that expression. It is said that if persons are permitted 
to appoint others as directors by ‘will, and if the persons so appointed could 
equally have the power to appoint others by will, there would result a per- 
petuity which it must have been the object of the Legislature to prevent. 
Reference in this connection was made to the provisions of law contained in 
a. 86B of the Indian Companies Act, 1913. Section 86B was introduced hy 
the Legislature in the year 1936. That section provided inter alia as follows:-— 
“98B. If in the case of any company provision is made by the articles or by any 
agreement entered into between any person and the company for empowering a director 
or manager of the company to assign his office as such to another person, any assign- 
ment of office made in pursuance of the said provision shell, notwithstanding anything 
to the contrary contained in the said provision, be of no effect unless and until it is 
approved by a special resolution of the company.” - 
This provision was enacted as a remedial measure. This remedial measure 
being found. insufficient, the Legislature when it passed the consolidating and 
amending Act of 1956 laid down by s. 312 that after the commencement of 
the Act the assignment of his ofåce by any director would be void. 

The question that falls for consideration in the present case is whether the 
assignment that is contemplated by the section is the assignment of his office 
held by a director whose term has not expired or whether it contemplates the 
appointment of a person to fill that office after the holder of that office is to 
cease to hold it by reason of lapse of time or by reason of his death. In my 
view, when the Legislature usea the expression ‘‘assignment of office’, it is of 
the essence that the office was one which not merely the assignor was holding 
at the moment of the assignment, but was one which he would have continued 
to hold if the assignment had not been made. In the case of an appointment 
which is to take effect after the period of office of the assignor expires by 
reason of lapse of time or death, it would be inappropriate to use the expres- 
sion ‘‘assignment of his office’. If a person has the power to appoint another 
as a director after the appointor ceases to be a director by reason of lapse of 
time or death, it would be purely the exercise of a power of appointment and 
not an assignment of his office. In the present case, the appointment of 
Govind aş a managing director was to take effect after the period of office 
of Dadoba was to expire on the death of Dadoba and it cannot be said that 
there is an assignment of his office by Dadoba within the meaning of s. 312. 

In determining the meaning to be attached to the words ‘‘assignment of his 
office... by any director of a eompany’’ within the meaning of s. 312, one has 
to bear in mind the scheme of the Act. Under the Act the office of a director 
is personal to him. Section 258 of the Companies Act, 1956, in terms provides 
that no body corporate, association or firm shall be appointed director of a 
public or private company, and only an individual shall be so appointed. The 
Legislature has now confined the appointment of directors to individuals. 
Not merely that, but by s. 280 of the Companies Act, 1956, an age limit for 
directors is sought to be provided in the case of a public company and of a 
private company which is subsidiary of a public company except in cases pro- 
vided by s. 281. When the Legislature was dealing with the question of the 
assignment by a director of his office as director in the context of the company 
law of 1956, it was only dealing with the assignment of an office which must 
of necessity in all events terminate on the death of the agsignor. The assign- 
ment by a director of his office cannot possibly operate beyond the period for 
which the assignor could have held that office. If that period is limited to the 
life of the assignor, there is no scope for effecting an assignment by means of 
a testamentary instrument, which must of necessity operate on the death of 
the person executing that instrument. In this view of the matter, it is not 
necessary for me to examine the dictionary meaning of the expression í assign- 
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ment’’ and it is not necessary to consider whether an assignment in the 
abstract can or cannot be effected by a testamentary instrument. 

Even if the expression ‘‘assignment’’ was wide. enough to include an assign- 
ment by devise i.e. by means of a will or testamentary instrument, having 
regard to the context in which that expressidn is used, it cannot refer to any 
assignment that may be made by a testamentary instrument. It can refer 
only to an assignment by act inter vivos. It is urged that the expres- 
sion ‘‘assignment’’ has not been used in the context of property law and that 
it is used in connection with an office. It is undoubtedly true that the expres- 
sion ‘‘assignment’’ has been used in connection with an office. It is because it 
is used in connection with an office, which the agssignor must cease to hold on 
his death, that it is possible to say that the section only contemplates an assign- 
ment by act inter vivos. The appointment of Govind as a managing director 
by Dadoba by his will does not fall within the ambit of s. 312. 

It is then urged that the expression ‘‘assignment’’ may be equated with 
appointment, and that in the context in which that expression is used in s. 312 
of the Companies Act, the parties involved are not merely the assignor and 
the assignee, but a third party vis. the company and that que the company 
the assignment must of necessity operate as an appointment to the office of a 
director. It is no doubt true that when an assignment by a director of his 
office is permitted by an agreement with the company or under the articles 
of association of the company, it must of necessity result in the appointment 
of the assignee as a director of the company. But that does not mean that 
every appointment must result in the assignment of his office by a director. 
The power of appointment can be exercised by a person who is not a director. 
Such appointments are contemplated under the Company law and do take 
place. The power may be reserved to third parties to appoint directors. See 
British Murac Syndicate, Limited v. The Alperton Rubber Company Limited.! 
Sometimes a vendor who sells his property to a company may be given a right 
io appoint directors by the articles. Sometimes a person who advances moneys 
to the company may be given a right to appoint his nominee on the board. It 
is usual for banking companies and finance corporations making loans to com- 
panies to acquire a right to appoint a representative on the board of directors 
to see to the proper utilisation of the funds for the purpose for which they 
are lent. Debenture holders are often given such a right. So far as the Act 
is concerned power is given to the Government in certain circumstance and in 
the case of certain companies to appoint directors. It is not every appoint- 
ment that is covered by s. 312. The section is operative only when that ap- 
poimtment is made by a director by the assignment of his office. 

It is urged by the learned counsel for the appellants that in the present case 
defendant No. 2 was the holder of the office of a director, that he had been a 
director since the date of the incorporation of the company and that there 
vould not possibly be an assignment to him of the office of a director which he 
already held. It is urged thats. 312 is applicable to those cases where the 
office of a director is assigned by the holder of that office to a person who is 
not a director of the company. There is considerable force in this argument 
of Mr. Maneksha. It is urged on behalf of the respondents that the expression 
‘assignment of his office...by any director’ in s. 312 is wide enough to 
cover the case of the assignment of the office of a managing director. It is no 
doubt true that a managing director is a director. But the converse is not 
true. A director need not be a managing director. All cases of transfer of 
the office of a managing director are not covered by the section. It may be 
possible for a person, who is a managing director, to appoint another person 
who is a director to be the managing director of the company, he himself ceas- 
ing to be managing director and remaining only as a director. In such a 
case, there can only be an assignment of the office of a managing director 
without there being an assignment of the office of a director. The section, as 
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‘it is worded, is not wide enough to cover such’an assignment. There are 
separate provisions in the Act dealing with directors and managing directors. 
A director'is defined by à. 2(13) of the Act to include any person occupying 
the position of director, by whatever name’ called:' ʻA “managing director is 
defined by s. 2(26) of the Act to mean a director ‘who by virtue of an agree- 
ment with the company or of a resolution passed by the company in general 
meéting. or by its board of directors ‘or by’ virtue of its memorandum or articles - 
of association; is entrusted with any: powers of management which would not 
otherwise be exercisable by. him, and includes a director occupying the posi- 
tion of a managing director, by whatever name called. Sections 267, 269, 316 
and 317 deal with managing directors. It is not necessary for the purpose of 
the present case to consider the effect of these sections. It is sufficient to say 
that in a case where an assignment of his office by a managing director to 
another operates as an assignment by such managing director of his office as 
a director to another person, who does not hold any office as a director, it 
would fall within the ambit of the provisions contained in s. 3812. In cases 
where there is no such assignment of the office of a director, they would fall 
outside the ambit of that section. In the present case, the person appointed 
was already a director. The person appointed was to hold office from the date 
of the demise of the person appointing and in my view it is not possible to 
say that there was any assignment of his office by a director within the mean- 
ing of s. 312 of the Act. fos 
Some support for the conclusion to which I have reached may be derived 
from a statement by the editors of Gore-Browne’s Hand-book on Joint Stock 
Companies, 41st edn., at pp. 341, 342 and of Palmer’s Company Precedents, 
17th edn., at p. 736. There the editors were dealing with the provisions con- 
tained in s, 204 of the English Companies Act, 1948. That section is in these 
terms :— 
“904, If in the case of any company provision is made by the articles or by any 
agreement entered into between any person and the company for empowering a director 


to the contrary contained in the sald provision, be of no effect unless and until it is 
approved by a special resolution of the company.” 

In connection with this section, editors of Gore-Browne’s Hand-book on Joint 
Stock Companies observe at pp. 341 and 342 as follows :— 


“Where, in the case of a private company, the vendor of a business to the company 
is appointed a director by the Articles, he is frequently styled a ‘governing director’, 
and has conferred upon him all the powers of a board of directors, with a right 
from time to time to appoint and remove other directors, and with a power to appoint 
a successor during his life, or by his will, or for his legal personal representatives to 
make such appointment after his death In connection with such powers to appoint a 
successor the question whether tts exercise constitutes an ‘assignment’ of the office 
within Section 204 may arise. That section renders the assignment of the office of 
director as such to ‘another person of no effect, unless and until it is approved by a 
special resolution of the company. It is difficult to see how a deceased person or his 
legal personal representatives could assign an office, and possibly in no case would 
the exercise of a power to appoint a successor. under such an Article constitute an 
‘amsignment’ of the office, unless the appointment is made by the governing director 
during his life.” g 
After expressing themselves in these terms, they further proceed to observe 
that the point was, however, a doubtful one and that it would be advisable 
for any person appointed as successor under such a power to obtain the sup- 
port of a special resolution. - , 

In Palmer’s Company Precedents, 17th edn.; at p. 874, the. editors of that 
work observe in connection with s. 204 as follows :— 

“The precise connotation of a power ‘to assign office’ as mentioned in the seqfion 
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is not clear. It is not thought that tt would refer to a provision for the appointment 
of a successor.” ; 

The editors of Buckley on the Companies Acta, 18th edn., have in connection 
with s. 204 merely observed at p. 401 as follows :— 

“Quare, what is meant by the expression ‘assignment of office’ used in this sec- 

tion, which reproduces s. 151 of the 1829 Act.” 
The editors of Palmer’s Company Precedents and Gore-Browne’s Hand-book 
on Joint Stock Companies prefer to express their individual opinions on the 
subject. The editors of Buckley on Companies Acts have chosen to remain 
silent. 

It is urged on behalf of the respondents that in construing the provisions of 
8. 312, which appear in a consolidating and amending Act, the Court must con- 
sider the mischief which was sought to be avoided and the evil which was 
sought to be remedied. It is well-known that persons when making advances 
to companies or persons when transferring properties to companies reserve to 
themselves the power to appoint directors by act inter vivos as well as by will. 
AS ours by the learned editors in Palmer’s Company Precedents, 17th edn., 
at p. 736 

“The most natural persons, by reason of their interest, to fill the office of director, 
as well as the most competent, are generally the original owners of the business, and 
accordingly the articles of a private company commonly provide that some or one of 
such owners shall be the directors. The terms of their tenure of office vary. Some- 
times it is provided that the owner or owners shall be entitled to hold office, for 
instance, for so many years, or for life, provided he or they continue to hold a certain 
number of shares; sometimes an owner is empowered at any time, and from time to 
time, to act, so long and whenever he chooses, as sole director, and at his discretion 
to appoint and remove other directors. Occasionally an owner is empowered to autho- 
rise his executors or trustees, whilst holding a certain number of shares, to appoint 
directors, and to define and restrict their powers and give them their share qualifica- 
tions.” 

Reservation of such powers had been so extensive and so common that in 
Form No. 255 contained in Palmer’s Company Precedents, 17th edn., at pp. 734 
to 736 there is an express clause which runs as follows :— 

“If the said A B dies whilst he holds the office of Governing Director, he may by 

his will or any codicil thereto appoint any person to be Governing Director in his 
place, and direct and determine within the limit of this article what shall be the powers, 
authorities and discretions of such Governing Director, and his remuneration and 
qualification, and how long he shall be entitled to hold office, and in default of such 
direction and determination such appointee shall only have the powers of an Ordinary 
Director.” 
Now, what I have to consider in this case is the extent to which this was 
regarded as an evil by the Legislature and the extent to which the Legislature 
has sought to interfere with the freedom of persons to enter into contracts 
with companies when transferring properties to companies or lending moneys 
to companies. As I have already stated, it is well-known that powers of ap- 
polintment were being conferred which could be exercised by a testamentary 
imstrument. Is there anything in the Act to show that the exercise of such s 
power to appoint directors by testamentary instruments has been rendered 
void by the Legislature? Now, so far as the power to appoint a director by a 
person, who does not hold the office of a director, by will is concerned, one 
does not find a single section in the Act which prohibits such an appointment 
in toto. The restrictions which have been put by the Legislature on the powers 
of appointment of directors are contained in Chapter II. Section 255 which 
deals with appointment of directors provides as follows :— 

“255, (1) Not leas than two-thirds of the total number of directors of a public 
company, or of a private company which is a subsidiary of a public company, shall— 

(a) be persons whose period of office is Hable to determination by retirement of 


dirgctors by rotation; and 
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(b) save as otherwise expremly provided in this Act, be appointed by the com- 
pany in general meeting. 

(2) The remaining directors in the case of any such company, and the directors 

generally in the case of a private company which is not a subsidiary of a public com- 
pany, shall, in default of and subject to any regulations in the articles of the company, - 
also be appointed by the company in general meeting.” 
This provision makes it abundantly clear that so far as a public company and 
a private company which is a subsidiary of a public company are concerned, 
two thirds of the directors have to be appointed by the company in general 
meeting. There is a fetter imposed to that extent upon the powers of appoint- 
ment. As regards the remaining one-third, it is provided that such appoint- 
ments can be made in accordance with the regulations in the articles of the 
company, and it is only in those cases where there is an absence of a provi- 
sion in the articles of the company that such. appointments have to be made 
by the company in géneral meeting. - As regards a private company, which is 
not a subsidiary of a public company, that section provides that all the direc- 
tors of the company have to be appointed in accordance with the regulations 
in the articles of the company, and it is only in default of any provision there- 
in contained that they are to be appointed by the company in general meet- 
ing. The result is that the power to appoint directors in accordance with the 
articles, whether it vests in a stranger or in the directors, whether it is exer- 
cisable by act inter vivos or by will has been kept intact and has been pre- 
served gua a public company and a private company which is a subsidiary 
of a public company to the extent of one third of the directors, and qua a 
private company which is not the subsidiary of a public company, to the 
fullest extent. If such a power is so preserved, there is nothing in the policy 
of the Act or the seheme of the Act which can make me infer that when such 
a power of appointment is vested in a director, the same cannot be exercised 
by will. It is no doubt true that when as a result of the exercise of such a 
power by act inter vivos there is the assignment by the appointing director of 
his office as a director, then s. 312 will supervene and nullify the said appoint- 
ment. There is nothing in the scheme of the Act which would lead to the con- 
clusion that the Legislature by a. 312 sought to render a testamnentary appoint- 
a by a director invalid. 

As regards the scheme of the Act, it may be observed that there are various 
provisions in the Act dealing with the assignment of his office by the holder 
thereof. Section 312 is the section which deals with assignment by a director 
of his office. Section 343 is the section which deals with transfer of his office 
by a managing agent. That section provides as under :— 

“A transfer of his office by the managing agent of a company shall not take effect 
unless it is approved both by the company in general meeting and by the Central 
Government.” . 
In the case of transfer of his office by a managing agent there is no total pro- 
hibition, but safeguards are provided in the shape of an approval by the com- 
pany in general meeting and an approval by the Central Government. Bo 
far as managers of companies are concerned, s. 388 provides that the provisions 
of s. 312 shall apply in relation to the manager of a company, as they apply 
to a director thereof. It is somewhat interesting to observe that when the 

islature was considering the case of a managing agent, it has thought fit to 
enact two other sections which deal with the question of succession to the 
office of a managing agent by inheritance or devise. Section 344 runs as fol- 
lows :— 

“Any agreement made by a company other than a private company which is not 
a subsidiary of a public company, with its managing agent after the commencement 
of this Act shall be void so far as it provides for succession to the office by inheritance 
or devise.” 

Section 845 runs as follows :— . 
“345, (1) Where the office of the managing agent of a company is held by ‘an 
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individual at the commencement of this Act and the managing agency agreement pro- 
vides for succession to the office by inheritance or devise, no person shall succeed to 
the office on the death of the holder thereof, unless. the succession -of such ' person. 
thereto is approved by the Central Government; and that Government shall not accord 
- such approval unless m its opinion, such person is a fit and proper person to hold the 
office of managing agent of the company. $ 
_ (2) The provisions of sub-section (1) shall not apply to a private company which 
is not a subsidiary of a public company.” 

These provisions make it clear that the Legislature contemplated in the case 
of a managing agent the question both of transfer of his office by a managing 
agent and of the succession to that office by inheritance or devise. The Legis- 
lature in the case of a director of a company has not sought to legislate speci- 
fically for succession to the office by inheritance or devise. The question is 
whether the Legislature not having done so, the Court should so interpret 
4. 812 as to see in it the expression of the will or the intention of the Legislature 
to legislate also in connection with succession to the office of a director by inm- 
heritance or devise. I see no warrant for doing so. The words used in: the sec- 
tion are not wide enough to include the case of appointment of a director by will 
or by a testamentary instrument and I do not see anything in the scheme of the 
Act which would enable me to give an extended meaning to those words in fur- 
therance of what is stated to be the object of the Legislature which I, speaking 
for myself, am unable to see. The provisions contained in s. 812 are provisions 
which are intended to take away the rights hitherto exercised by directors of 
companies. If there is to be any interference with such rights and if any of 
such rights are intended to be taken away, the Legislature must use appro- 
priate language. Where such language has not been used by the Legislature, 
it is not for the Court to speculate about the intention of the Legislature and 
attempt to give effect to it. In the view which I take of the matter, the ap- 
pointment of defendant No. 2 as a managing director from the date of the 
demise of Dadoba is a valid appointment as a managing director and is not 
rendered void by s. 312 of the Companies Act, 1956. 


Mr. Maneksha urged that s. 312 does not apply to private companies. I 
am unable to see how the operation of the provisions of s. 312 can be go exclud- 
ed. Wherever the Legislature has thought it fit not to apply any particular 
provision of the Act to a private company or to apply a particular provision 
of the Act only to a public company or to a private company which is a 
subsidiary of a public company, it has expressly stated so. In the Chapter in 
which s. 312 appears s. 315 also appears. That section in terms says that 
ss. 316 and 317 shall not apply to a private company unless it is a subsidiary 
of a public company. There is no such reservation in connection with s. 812 
and there is nothing in the language of s. 812 which would exelude its opera- 
tion in relation to private companies. 

Tt has also been urged by Mr. Mancksha that the provisions of art. 109 of 
ihe articles of association of the company amount to a delegation of the 
power of appointing a managing director by the directors of the company. 
Article 105 of the articles of the company provides that the directors may, 
from time to time, appoint one or more of their body to be managing director 
or managing directors of the company, either for a fixed term or without any 
limitation as to the period for which he or they is or are to hold such office, 
and may from time to time (subject to the provisions of any contract between 
him or them and the company) remove or dismiss him or them from office and 
appoint another or others in his or their place or places. The power con- 
ferred on Dadoba is an express power conferred by the articles of the association 
themselves and cannot be regarded as a power which arises by virtue of any de- 
legation by the directors of their power. The instrument giving rise to the 
power of the directors to appoint a managing director and to the power of Dadoba 
to pppoint a managing director is one and the same. The source of the power 
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being the same, it is not possible to say that the directors having derived their 

power under that instrument have thereafter delegated it to Dadoba. 

It has been urged on behalf of the respondents that art. 109 contains provi- 
gions which are rendered void under s. 312. It is said that art. 109 deals with 
the power of Dadoba, who was the managing director for life, to appoint by 
deed inter vivos a managing director in his place and stead, that such appoint- 
ment is rendered void under s. 312, and that if that be so, no other power under 
art. 109 can be exercised. In my view, this argument is not well-founded. 
The power to appoint by will is severable from the power to appoint by deed 
anter vivos. One power can be exercised without exercising the other. 

The next point that has been urged on behalf of the appellants is that the 
plaintiff has ceased to hold his office as a director. Reliance has been placed 
for this purpose on s. 283(1)(g) of the Companies Act, 1956, and art. 85(f) 
of the articles of -association of the company. Section 283(1) (g) runs as 
follows :— 

“288. (1) The office of a director shall be vacated if—... 

(g) he absents himself from three consecutive meetings of the Board of directors, 
or from all meetings of the Board for a continuous period of three months, whichever 
is longer, without obtaining leave of absence from the Board;” 

. Article 85(f) is to the same effect. After the death of Dadoba various meet- 
ings of the board of directors of the company had been called by defendant 
No. 2. On March 19, 1957, defendant No. 2 purporting to act as a director of the 
company called a meeting of the board of directors on March 25, 1957. On 
March 28, 1957, the plaintiff addressed a letter to defendant No. 2 protesting 
against the action of defendant No. 2 in calling that meeting. He contended 
that under the articles of association of the company defendant No. 2 was not 
entitled to call a meeting of the board of directors of the company. In the 
course of the letter it was stated that as defendant No. 2 was neither the chair- 
man nor the managing director, he was not entitled to call a meeting 
of the directors. The plaintiff did not attend that meeting. On March 
27, 1957, defendant No. 2 purporting to act as the managing director 
of the company called a meeting of the board of directors of the company on 
April 2, 1957. On March 29, 1957, the plaintiff addressed a letter to defen- 
dant No. 2 contending that the notice convening the meeting on April 2, 1957, 
was invalid as defendant No. 2 was neither the chairman nor the managing 
director of the company and was not entitled to call a meeting of the directors 
without the consent or concurrence of the plaintiff. The plamtiff did not 
attend the meeting of the board of directors on April 2, 1957. On May 4, 
1957, defendant No. 2 purporting to act as the managing director of the com 
pany called a meeting of the board of directors on May 18, 1957. On May 8, 
1957, the plaintiff addressed a letter to defendant No. 2 reiterating his earlier 
stand. The plaintiff did not attend that meeting. On May 21, 1957, defen- 
dant No. 2 purporting to act as such managing director called a meeting of 
the board of directors on May 29, 1957. The notice was duly served on the 
plaintiff. On May 23, 1957, defendant No. 2 as such managing director issued 
another notice stating that ‘the meeting of the board of directors of May 29, 
1957, was postponed to May 31, 1957. The said notice was duly served on the 
plaintiff. The plaintiff did not attend that meeting. If these meetings had been 

` validly convened, it is not disputed that the plaintHť would cease to be a director 
of the company having regard to the provisions contained in art. 85(f) end 
g. 288(1)(g) of the Companies Act, 1956. Article 94 of the articles of asso- 
ciation ‘of the company which deals with the summoning of meetings of the 
board of directors provides as follows :— 

"$4. The Managing Director may at any time and shall upon the request of any 
Director convene a meeting of the Directors.” 

As I have already held that defendant No. 2 was duly appointed as a manag- 
ing director of the company at the time when the notices for calling these 
meetings were given by defendant No. 2 and these meetings -were called, ‘he 

LAs. 
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had the right under the provisions of the articles to call such meetings. Such 
meetings were validly convened and held. The plaintiff absented himself 
from these meetings without leave of absence from the board of directors and 
in my Judgment he ceased to be a director of the company. On June 28, 1957, 
a letter was rightly addressed by the company to the plaintiff stating that he 
had ceased to be a director of the company. 

: It is urged by Mr. Maneksha that even if the contention of the plaintiff was 
correct that defendant No. 2 had not been validly appointed as a i 
diréctor of the company, defendant No. 2 was admittedly a director of the 
company and had a right as such director to call a meeting of the board of 
directors of the company and that the meetings that had been convened by 
defendant No. 2 were validly convened meetings of the board of directors and 
that the plaintiff having absented himself therefrom had ceased to be a direc- 
tor. He strongly relies upon a passage in Palmer’s Company Precedents, 
17th edn., appearing at p. 581, where it has been stated that in the absence of 
any article otherwise providing or a contrary practice established by the direc- 
tors it would seam that any director may summon a meeting. It is not any- 
one’s case that there was any contrary practice established by the directors 
as regards the calling of the meeting of the board of directors. Apart from 
art. 94, there is no other article dealing with the calling of a meeting of the 
board of directors, and if in fact there had not been a validly appointed manag- 
ing director, a director would have the right to call a meeting of the board of 
directors of the company. It is, however, urged on behalf of the respondents 
that the meetings other than the mesting called by the notice dated March 19, 
1957, were meetings convened by defendant No. 2 in his capacity as the 
managing director of the company in the exercise of the powers conferred 
upon him under art. 94 of the articles of association and not in the exercise 
of his right as a director to call a meeting of the board of directors in the 
absence of the managing director and that the plaintiff was under no obliga- 
tion to attend any meeting convened by defendant No. 2 purporting to act as 
a managing director of the company. Mr. Maneksha urged that if defendant 
No. 2 had a right as a director to call a meeting, a mere false description of 
his as a managing director would not render the notices convening the meet- 
ings'bad. The plaintiff could very well have attended the meetings without 
prejudice to his contention that defendant No. 2 was not a managing director. 
There is considerable force in Mr. Maneksha’s argument. However, in the 
view which I take of the matter that defendant No. 2 was a validly appointed 
managing director of the company, it is not necessary to determine whether 
if he had not been so appointed the mestings convened by defendant No. 2 
as a nianaging director could be said to be validly convened. 

“The last point that arises for consideration is as regards the validity of the 
appointment of defendant No. 3. As the plaintiff ceased to be a director of 
the company, defendant No. 2 had a right to appoint a director in the place 
and stead of the plaintiff and the appointment of defendant No. 3 is valid in 
law. 

In the view which I take of the matter, the decree would be that the appeal 
be allowed with costs and that the suit be dismissed with costs. 


S. T. Dæar J.” Since we are equally divided on certain points stated below 
by ts, this appeal will have to be heard by one or more of the other Judges 
of this Court as the Hon’ble the Chief Justice may be pleased to direct. The 
points on which we are equally divided are: 

(1) Whether appellant No. 2 was validly appointed managing director of 
appellant No. 1 company. : , 

(2) Whether respondent No 1 (plaintiff) ceased to be a director of the 
company, arid Lo 

-(3) Whether appellant No. 3 has been validly appointed a Director of the 

pany. . ; 
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Tue matter was heard by Mudholkar J. 


H. L. Maneksha, with P. N. Bhagwati and R. P. Bhatt, instructed by 

Amarchand & Mangaldas, for the appellants. 

Eri Khambatta, with Mahendra Shah and P. C. Gawde, for respondent 
o. 


H. 8. Singh, instructed by Cama & Jayakar, for respondent No. 2. 


MoupxHoikar J. This matter has come before me under cl. 86 of the Letters 
Patent on a difference between Mr. Justice S. T. Desai and Mr. Justice K. T. 
Desai. I have to answer the points on which they have differed, and I shall 
presently state these points. i ; 

The appellants before me are original defendants Nos. 1 to 3. The suit 
was instituted by the plaintiff respondent No. 1 for obtaining three declara- 
tions: that he is and continues to be a director of defendant No. 1 company; 
that defendant No. 2’s appointment as the managing director of defendant 
No. 1 company was void and that the appointment of defendant No. 3 as a 
director of the company is invalid, illegal and inoperative. The plaintiff has 
also asked for grant of injunctions restraining the defendants from prevent- 
ing the plaintiff from acting as a director of the company and for restraining 
defendants Nos. 2 and 3 from acting respectively as managing director and 
director of the company. The suit was decreed by the City Civil Court, which 
held that defendant No. 2 was not validly appointed as managing director 
for defendant No. 1; that the plaintiff has not ceased to be a director of the 
company, and that the appointment of defendant No. 8 as a director of the 
company was illegal and ineffective. 

Defendant No. 1 is a private limited company incorporated under the Indian 
Companies Act. Prior to the incorporation of the company, the business car- 
ried on by it was being carried on by Dadoba, the father of defendants Nos. 2 
and 4 and the brother of the plaintiff, and this business was sold by Dadoba 
to the company. That was on May 21, 1955. On July 7, 1955, an agreement 
was entered into between Dadoba and the company, whereunder Dadoba was 
appointed Managing Director of the company. Clause 7 of that agreement 
which is relevant. rons as follows :— 

“Mr. Thakoor shall be entitled by deed inter vivos or by will or codicil to appoint 

any person to be a Managing Director in his place and stead and in default of such 
appointment the legal representatives of Mr. Thakoor shall be entitled to exercise the , 
gald power. Any appointee as aforesaid shall whilst holding office also be designated 
aw a Managing Director and shall be entitled to be peid by the company the same 
remuneration and to exercise the same powers and authorities as are vested in 
Mr. Thakoor and the appointee as aforesaid shall have a power of appointing any 
person to be Managing Director as his successor on the remuneration of not less than 
Rs. 1,000 (Rupees One thousand) per month and upon the same other terms and condi- 
tions as are herein contained.” 
Under the agreement, Dadoba was to be allotted a certain number of fully 
paid-up shares of the company. The terms of the agreement are embodied in 
art. 109 of the articles of association of the company. The relevant part of 
that article is cl. (b), and it runs as follows :— 

“The gaid Shri Dadoba Kashinath Thakoor may by deed inter vivos or by will 
or codicil appoint any person to be a Managing Director in his place and stead and in 
default of such appointment, the legal representatives of the said Shri Dadoba Kashi- 
nath Thakoor shall be entitled to exercise the power.” 

Dadoba died on January 14, 1957. Prior to his death, he had executed a 
will whereunder he appointed one of his sons, defendant No. 2, to be the 
managing director of the company from the date of his.demise. It may be 
mentioned that Dadoba has left three sons: defendant No. 2 Govind, defendant 
No. 4 Harish, and one Deepak, who is a minor and is not a party to this suit. 
Dadoba held 1971 shares in the company, while defendants Nes. 2 and 4 Ild 
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844 and 848 shares respectively. The present plaintiff was also a Director of 
the company and holds 845 shares. The shares held by Dadoba have devolved, 
according to the plaintiff, on his three sons. 

By virtue of his appointment as managing director under Dadoba’s will, 
defendant No. 2 assumed managing directorshop of the company and com- 
menced to draw a sum of Rs. 3,500 per month as his salary, as provided for 
under the articles of association. The plaintiff challenged the validity of his 
appointment as a managing director and also of his right to convene meetings 
of the board of directors. The plaintiff refused to attend these meetings on 
the ground that defendant No. 2 was not validly appointed managing director 
and had no right to convene a meeting. Eventually defendant No. 2 informed 
the plaintiff that he ceased to be a director of the company because of his 
failure to attend three consecutive meetings of the board of directors and also 
because of his refusal to attend any meeting for three months. In his place 
defendant No. 3 Harish was appointed as director by defendant No. 2. 

According to defendants Nos. 1 to 8 the appointment of defendant No. 2 is 
valid, because Dadoba who made the appointment was given a power to make 
that appointment both under the agreement entered into between him and the 
company and the articles of association of the company. They also asserted 
that the meetings of the board of directors were lawfully convened by defend- 
ant. No. 2 and that the plaintiff, by- his failure to attend three consecutive 
meetings as well as to attend any meeting for three months, had incurred a 
forfeiture of his rights to hold the office of the director under the articles of 
association. They further contended that because of the vacancy caused by 
the cessation of the plaintiff as director, defendant No. 3 was appointed a 
director by defendant No. 2 under the powers conferred on him by the arti- 
cles of association and that his appointment is valid. 

The learned Judge of the City Civil Court upheld the plaintiff’s conten- 
tions and negatived those of defendants Nos. 1 to 3 on all these points and 
decreed the plaintiff’s suit. At this stage, I may mention that defendant 
No. 4 not only did not contest the plaintiff’s claim but actually supported it. 
That is also his stand in this appeal 

It is quite clear from cl. 7 of the agreement, as also from cl. (b) of art. 109, 
that Dadoba was empowered to appoint another person as managing director 
in his place. The fact that such power was conferred on Dadoba by the agree- 
ment and the articles of association is not disputed. It is, however, contend- 
ed by the plaintiff that subsequent to the coming into force of the Companies 
Act, 1956, the assignment of the office of managing director is prohibited, 
and that, consequently, the assignment made by Dadoba of that office—which is 
alleged to have become effective upon Dadoba’s death on January 14, 1957— 
in favour of defendant No. 2 in his will is void. In the second place the plain- 
tiff contends that the will executed by Dadoba has not been proved; that 
caveats have actually been entered, and that until the executor of the will 
obtains the probate thereof, defendant No. 2 cannot be permitted to assert in 
this suit the right which he claims to have obtained under the will. 

As regards the second point, it is sufficient to observe that though it was 
raised before the City Civil Court, it does not appear to have been raised be- 
fore the division bench of this Court, which heard the appeal from the deci- 
sion of the City Civil Court. The learned Judges of the division bench have 
differed on three points, which are as follows :— 

(1) Whether the second appellant was validly appointed Managing Director of the 
first appellant company, 

(2) Whether the fitst respondent (plaintiff) ceased to be a director of the com- 
pany, and í 

(3) Whether the third appellant has been validly appointed a Director of the com- 
pany. 
They have not set out any other points of difference. Under el. 86 of the Let- 
tefs Patent, I have to confine my opinion to these three points, and I do not 
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think that it is open to me to consider any point other than these three points. 
lf the plaintiff thinks it fit go to do, he can raise the point before the division 
bench after my judgment containing the opinion on the points of difference 
goes back to it. . : 

Coming to the main point in the case, the argument of the plaintiff is that 
s. 812 is very widely worded, and it has enacted a prohibition on the assign- 
ment of his office by a director, including that by a managing director, to any 
person, not only by a deed inter vivos but also by a will. Section 312 reads 
thus: 

“Prohibition of assignment of office by director.— 

Any assignment of his office made after the commencement of this Act by any 
director of a company shall be void.” i 
Mr. Maneksha, who appears for the contesting defendants, (who hereafter 
will be referred as defendants), says that what is prohibited by this section is 
an assignment, that is, a transfer made inter vwos, and that the appointment 
or nomination of a person to an office by a will is not prohibited by it. Fur- 
ther, according to him, the prohibition enacted by this section relates only to 
the tranafer of the office of a director, and not to that of a managing director. 
Also according to him, what the section forbids is the transfer of an office 
to a person who is not a director, and that consequently it cannot apply to 
the appointment by a managing director of a director to the office of the 
managing director. ne 

The frst question which falls for consideration is whether the word ‘assign- 
ment’ as used in s. 812 is to be construed widely, so as to include the trans- 
mission of an office of a managing director, by will, as contended for by 
Mr. Khambatta on behalf of the plaintiff, or narrowly, so as to mean only trans- 
fer inter vivos, as contended for by Mr. Manekaha. It was contended by 
Mr. Khambatta that the Courts must bear in mind the object which the Legis- 
lature had in view in enacting the section, and accord to the word ‘assignment’ 
an appropriate meaning so that the object which the Legislature had in view 
would be carried out and not frustrated. According to Mr. Maneksha, every 
statute which takes away the rights of a citizen must be strictly construed, 
and that the words used by it should not be construed unduly wide- 
ly. It is no doubt true that a statute which curtails the liberty of 
the subject, or which takes away or restricts the rights of a citizen, has to 
be construed strictly. But it does not follow from that that the Courts are 
free to ignore the object which the Legislature had in view in enacting the 
statute. It is the primary duty of the Court to give effect to a law made by 
the Legislature, and when the language used by the Legislature is not clear 
it is open to the Court to look into the history of the legislation that led up 
to the enactment of that law or the particular provision which it has to inter- 
pret, and to construe the language used by the Legislature keeping in view 
the historical background. In this connection, I would point out that in the 
Indian Companies Act of 1918 as originally enacted there was no prohibition 
against transfer of an office by a director. It was for the first time that the 
Legislature by enacting the Amending Act of 1986 added s. 86-B, which places 
a restriction on the assignment of office by a director. - The relevant portion 
of that section is as follows :— 

“If in the case of any company provision is made by the articles or by any agree- 
ment entered into between any person and the company for empgwering a director- 
or manager of the company to assign his office as such to another person, any assign- 
ment of office made in pursuance of the said provision shall, notwithstanding anything 
to the contrary contained in the seid provision, be of no effect unless and until it is 
approved by a special resolution of the company: i 

Provided that the exercise by a director of a power to appoint an alternate or 
substitute director to act for him during an absence of not less than three months 
from the district in which meetings of the directors are ordinarily „held, £ done with 
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the approval of the board of directors, shall not be deemed to be an assignment of 
office within the meaning of this section.” 

This provision was the predecessor of s. 312 of the present Act, whereunder 
the transfer of office by a director is completely prohibited. From the fact 
that the Legislature thought it fit to go further and to engraft an entirely 
new provision in the existing Act, it is clear that the Legislature had decided 
upon a certain policy, and that policy was to prevent wholly the transfer of 
an office of a director. It is this policy which the Courts must bear in mind 

_ and effectuate while construing the new provision. 


It was, however, argued by Mr. Maneksha that though the Legislature may 
\ have thought it fit to prohibit the transfer of the office of a director, it may 
“not have wanted to do likewise with respect to the office of a managing director. 
No doubt, the argument proceeded, the managing director enjoys much higher 
powers than an ordinary director, but so does a managing agent, and transfer 
of a managing agent’s interest is not forbidden. Therefore, according to him, 
it would not be proper to place wide construction on the words ‘director’ as 
well as ‘assignment’. Section 343 of the Act does show that a managing agent’s 
office is capable of being transferred, but that section clearly provides that 
the transfer of that office cannot take effect, unless it is approved’ both by 
the company in general meeting and by the Central Government. Thus, 
though a transfer of this office is not prohibited, it is expreasly subjected to 
certain restrictions. The object of these restrictions is to safeguard the in- 
terest of the company. Then again the managing agents have an interest in 
the company which is in the nature of property. Therefore, the right to 
transfer it, which is an ordinary incident of property, is attached to it. No 
one can be said to have property in an office, and ordinarily an office is not 
transferable. It has been observed by K. T. Desai J. that there are various 
provisions in the Act dealing with the assignment of office by the holder there- 
of, but this fact shows that the transferability of the office had to be provi- 
ded for. No doubt this could be done by statute or by a contract which is not 
repugnant to the provisions of a statute or is not contrary to public policy. 
Here, the Legislature in its wisdom has enacted a total prohibition in respect 
of the transfer of the office of a director and has not made any exception with 
respect to the office of a managing director. 


Then it was contended by Mr. Maneksha that since third parties are often 
given a right to nominate directors and managing director, the Courts need 
not look askance at a provision made in an agreement or in the articles of 
_ association of a company which permits an existing managing director to 
transfer his office to another. It is true that financiers, managing agents, 
Government, ete. are ordinarily given such power to safeguard their interest, 
but the object undetlying the prohibition with respect to directors and man- 
aging directors is, apparently, to prevent the establishment of perpetual suc- 
cession at the will of successive directors or managing directors. There is no 
danger of this being done where the power to nominate is exercised by a third 
party from time to time. Apart from that, even if the conferral of power in 
third parties to make such nominations is open to objection, it cannot be dis- 
puted that the Legislature, which is aware of the existence of several evils, 
has the right to select any of them and provide for their suppression though 
not of others. 


Since it is the policy of the Legislature to prohibit the transfer of an office 
of a director, it follows that it will not be proper to construe the language of 
s. 812 in such a way as to give only a partial effect to the policy by holding 
that all that was prohibited by the section was a transfer inéer vivos and that 
it did not apply to a transfer by a will. If we look at the proviso to s. 86-B, we 
find therein a reference to the ‘power to appoint’ a director. The main sec- 
tion, however, refers to the power ‘‘to assign the office of a director” and the 
‘assignment’ of the office of a director. Reading the section and the proviso 
tog@ther, it is clear that the Legislature,-when it spoke of such assignment or 
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power to assign, understood each of the expressions to include: the ‘power to 


appoint’. It did not use the words ‘assign’ or ‘assignment’ in this provision 
in the sense they are used in the law of. property. The argument advanced on 
behalf of the defendants before the division bench that the power of assign- 
ment of an office must always be distinguished from the power of appoint- 
ment or for nomination of another to an office, does not, therefore, appear to 
be sound. 

_ A reference to Murray’s Dictionary as well as to Wharton’s Law Lexicon in- 
deed shows, as was pointed out by Mr. 8. T. Desai, J., that one of- the mean: 
ings of the word ‘assign’ is ‘to appoint, designate, ordain, depute’. One of 
the meanings of the word ‘assignment’ is ‘appointment to office, nomination, 
gna tion, The word ‘assign’, therefore, is not of a narrow connotation at 


As I have already stated, the Legislature, when it used in s. 86-B the ex- . 
pressions ‘assign his office’ and ‘assignment of office,’ was fully congcious of 
the fact that the words ‘assign’ and ‘assignment’ include ‘appointment’ or 
‘power to appoint’. The Legislature consolidated the law relating to com- 
panies and amended certain provisions of the pre-existing law and enacted the 
Companies Act of 1956, and it used the same words ‘assign’ and ‘assign- 
ment’ in s. 812. It would, therefore, be reasonable to conclude that by repeat- 
ing these words, the Legislature intended that they should be accorded the 
same meaning which was ascribable to them under thé old law, viz. s. 86-B of 
ihe Act of 1918. Upon this view, the word ‘assignment’ used in s. 312 must 
not be construed in the narrow sense in which it is used in connection with 
the law of property, but in a wider sense. f 

It is, however, strenuously argued by Mr. Maneksha that the assignment 
by a director of his office by a will does not fall within the provisions of s. 312, 
because assignment must ‘necessarily be of an existing interest only, and the 
interest of a director would automatically cease upon his death, and there is 
thus nothing left for him to transfer or assign. This argument, if accepted, 
would lead to further difficulties for defendant No. 2, because on that basis it 
could be held that even in the absence of a provision such as s. 312 of the 
Companies Act a director would not be able to appoint his successor by a will 
to take his place. With this part of the matter I shall deal presently. At the 
moment, however, it would be sufficient to say that the words ‘assign’ and 
‘assignment’ would include appointment by any mode, whether by deed inter 
vivos or by a will If the words are so construed, the question whether the 
appointer’s interest subsisted when the appointment could take effect becomes 
immaterial. í ; SET, 

I may mention that Mr. Maneksha referred me to s. 845 of the Companies 
Act and s. 31-A. of the Insurance Act of 1938 for the purpose of showing that 
wherever the Legislature intended to prohibit something from being done by 
a will it has said so expressly, and that since the Legislature has not said ex- 
pressly that the assignment prohibited by s. 312 includes also one made by 
will, it must be held that the appointment to an office made by a will is per- 
missible though one made inter vivos may not be. In the first place, the Legis- 
lature has not referred in this section to the modes of transmission of office 
prohibited by this section. It is only upon the construction sought to be placed 
on the word ‘assignment’ that the argument is founded, and, as already stated, 
that construction is not correct. It may further be pointed out that even 
Mr. Maneksha conceded that the expression ‘assignment of office’ would 
also include appointment to the office, provided it was made wer vwos and 
was not to one who is a director. Once the concession is made ag to the scope 
of the expression, the controversy must be deemed to have ended, because, as 
already pointed out, the mode of exercising the power is not in any way li- 
mited by s. 312, and, therefore, any mode permitted by law can be resorted 
to. As regards the person in whose favour the exercise of the power is. pro- 
hibited, s. 812 makes no exceptions in favour of a director. , It is true that 
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the appointment of a person who is already a director as a director will be 
meaningless, but such an appointment, if purported to be made, will fail not 
only because it is meaningless, but also because of s. 312, which enacts a total 
prohibition of transmission of a director’s office. Thus the two limitations 
attached to the concession made by Mr. Maneksha must be left out of ac- 
count. Finally, if this argument is accepted, it would lead to the curious 
result that what a person cannot do during his life he can, in a sense, do so 
after his death. I have no doubt that the Legislature could not have intended. 
to bring about such a curious result. 

Apart from these considerations, I may refer to the observationa of Lord 
Goddard, C.J. in Lines v. Hersom! (p. 686): 


“...A statute, as we know, has to pass through committee in both Houses of Parlia- 
ment and amendments are moved from time to time, and it is quite possible to find 
that an amendment which is moved to an early section in the statute may be worded 
in one way, while an amendment which is moved to a later section having exactly the 
same idea is worded in another way; but it does not at all follow that the legislature 
intends something different because the language of the two sections is not exactly 
the same,” 

I may also refer to the following statement of law in Maxwell’s Interpreta- 
tion of Statutes, 10th ed., at p. 826 :— 

“But, just as the presumption that the same meaning is intended for the same 
expression in every part of an Act is, as we have seen, not of much weight, so the 
presumption of a change of intention from a change of language (of no great weight 
in the construction of any documents) seems entitled to less weight in the construc- 
tion of a statute than in any other case, for the variation is sometimes to be accounted . 
for by a mere destre to avoid the repeated use of the same words, sometimes by the 
circumstance that the Act has been compiled from different sources, and sometimes 
by the alterations and additions from various hands which Acts undergo in their pro- 
gress through Parliament. Though the statute is the language of the three estates of 
the realm, it seems legitimate in construing it, to take Into consideration that it may 
have been the production of many minds and that this may better account for any 
variety of style and phraseology which is found than a desire to convey a different 
intention, Even where the variation occurs in different statutes, the change is often 
not indicative of a change of intention, though, where the variation occurs in two 
different statutes, the presumption of a change of meaning is rather stronger.” 

From these observations it would be clear that the omission to use the words 
‘by a will’ in s. 312 does not indicate that assignment or transmission of office 
by will is not prohibited by s. 312. Had the words ‘inter vivos’ been mentioned 
m the section, the matter would have stood differently. But the Legislature, 
as already stated, has contented itself by merely stating that ‘‘any assignment’’ 
is prohibited. These words are comprehensive enough to include every assign- 
ment or transfer of the office of a director or of the appointment by a director 
of a person to the office of a director in his place, whether by a deed inter 
vas or by a will. 

_ I will make a brief reference here to the opinion of text-book writers on the 
company law in England upon which reliance was placed before me by 
Mr. Maneksha, though he was at pains to explain, he had cited them before 
the division bench only upon the suggestion of the Judges constituting it. It 
may be mentioned that the provisions of s. 204 of the English Companies Act, 
1948, to some extent correspond to s. 312 of the Indian Companies Act. In 
that section also the word ‘assignment’ has been used. While commenting on 
that section, Gore-Browne in his Hand-book on Joint Stock Companies observes 
as follows (pp. 341 and 342) :— 

“That section (sec. 204) renders the assignment of the office of director as such 
to another person of no effect unleas and until it is approved by a special resolution 
of the company. It is difficult to see how a deceased person or his legal personal 


sae . 1 [1951] 2 KB. 682. 


1959.] ORIMNTAL M. P. WORKS V. BHASKAR (A.0.J.}-Mudholkar J. 1081 


representatives could assign an office, and possibly in no case would the exercise of a 
power to appoint a successor under such an Artcle canstitute an ‘assignment’ of the 
office, unless the appointment is made by the governing director during his life.” 
After making these observations, the editor of the book expressed the opinion 
that the question was a doubtful one and that it would be advisable for any 
person appointed as successor under such a power to obtain the support of a 
special resolution. 

In Palmer’s Company Precedents, 17th edn., at p. 874, the editors of that 
work observe while commenting on s. 204 as follows:— 

“The precise connotation of a power ‘to assign office’ as mentioned in the section 
ds not clear. It is not thought that it would refer to a provision for the appointment 
of a successor;...” 

The editors of Buckley on the Companies Acts, 13th edn., have, while com- 
menting on s. 204, stated as follows :— - 

“Quære, what is meant by the expreasion ‘assignment of office’ used in this section, 

which reproduces s. 151 of the 1929 Act.” 
As pointed out by Mr. Justice K. T. Desai, the editors of Palmer’s Company 
Precedents and Gore-Browne’s Hand-book on Joint Stock Companies prefer 
to express their individual opinions on the subject. The editors of Buckley 
on Companies Acts.have chosen to remain silent. 

In my opinion, the fact that a doubt is entertained by some of the authors 
as to the precise scope and meaning of the word ‘assignment’ and the fact that 
according to the editors of one of the books the word ‘assignment’ must be 
given a narrow meaning is not very relevant for the purpose of interpreting 
that word occurring in s. 312 of the Indian Companies Act. It may be men- 
tioned that s. 204 of the English Companies Act does not enact a complete 
prohibition on a transfer of the office of a director. It merely places a res- 
triction on such a transfer. 

A reference was also made by Mr. Maneksha to Form No. 255 in Palmer’s 
Company Precedents, 17th edn., at pp. 734 to 736, the relevant portion of 
which runs thus :— 

“Tf the said A B dies whilst he holds the office of Governing Director, he may by 
his will or any codicil thereto appoint any person to be Governing Director in his 
place, and direct and determine within the limit of this article what shall be the powers, 
authorities and discretions of such Governing Director, and his remuneration and quali- 
fication, and how long he shall be entitled to hold office, and in default of such direc- 
tion and determination such appointee shall only have the powers of an Ordinary 
Director.” 

It is no doubt true that in England the practice still prevails of conferring 

on a ‘‘Governing Director’? (who corresponds to a managing director in 

India) power to appoint any person to be Governing Director in his place by 

a will. It is not possible to ascertain whether this form, which has no statu- 

tory authority, was evolved before the provisions of s. 204 were enacted or 
ards. ` 

In these circumstances, I do not think that much assistance can be gained by 
reference to these opinions and this form. 

The next question to be considered is whether the prohibition enacted in 
s. 312 is limited to the assignment of an office of a director only, or whether 
it also extends to the office of a managing director. Now, there is no doubt 
ihat a managing director enjoys greater powers than a mere director of a 
- company. It would stand to reason that what is prohibited in the case of a 
director should also be prohibited in respect of a managing director. Indeed, 
there may be greater reasons and stronger grounds for prohibiting the assign- 
ment of an office which carries with it greater powers than one which does 
not carry with it such powers. 

The word ‘‘director’’ has been defined in s. 2(13) of the Act as ‘follow#®— 
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“ ‘director’ inchides any person occupying the position of director, by whatever 
name called;” 
It is not disputed that managing directors are a species of directors. There- 
fore, the expression “managing director’’ would clearly fall within the defl- 
nition of “‘director’’. It is no doubt true that the expression “‘ 
aoa has also been defined in the Act. The definition in s. 2(26) is as 
ollows :— 


“‘“managing director’ means a director who, by virtue of an agreement with the 
company or of a resolution passed by the company in general meeting or by tts Board 
of directora or, by virtue of its memorandum or articles of association, is entrusted 
with any powers of management which would not otherwise be exercisable by him, 
and includes a director occupying the posttion of a managing director, by whatever 
name called;” 

But as this expression falla within the more general expreasion ‘director’, it is 
to be accorded its special meaning only when the context in which it is used 
x requires. From the fact, therefore, that the expression ‘‘managing direct- 

r” is defined in the Act, it cannot be concluded that the definition of the 
eon “‘‘director’’ is in any way curtailed and that it cannot be deemed to 
include a ‘managing director’, It was contended by Mr. Maneksha that if 
it was intended that s..312 should apply to managing directors also, the Legis- 
lature would have said so expressly. He also said that wherever the Legis- 
lature wanted to do so, it has mentioned both directors as well as managing 
directors in certain sections of the Act, and that the failure of the Legislature 
to mention expressly ‘managing director’ in s. 312 must be deemed to indi- 
cate that that section was not intended to apply to his case. In support of 
his argument, he has referred to ss. 269, 308, 305, 811 and 316. Section 269 
deals with the appointment of managing or whole-time director. That section 
is clearly intended to apply only to that particular kind of directors and is not 
one which is intended to apply to directors in general. Section 303 deals 
with register of directors, managing agents, secretaries and treasurers ete. It 
provides that a body corporate shall maintain a register of ita directora, man- 
aging director, managing agents, secretaries and treasurers etc. Here the 
provision requires that a managing director should also be shown as such (and 
not -merely in his capacity of director), in the register, and that is why the 
Legislature did not limit itself to using the word ‘directors’ for including the 
word ‘managing director’. Section 805 deals with the duty of directors etc. 
to make certain disclosure. Every director, managing director etc. must dis- 
close certain particulars to the public relating to the office ‘of any other body 
corporate which such person owns. But the reason why the Legislature uses 
the expression ‘managing director’ also in this section is that the disclosure 
has to be made by a person within 20 days of his appointment. In order to 
cover the case of a director who subsequently becomes managing director and 
has in the ney acquired an interest in any other body corporate, it 
was necessary to make a special mention of ‘managing director’ also. As re- 
gards ss. 811 and 816, special mention is made of managing directors only, and 
the word ‘director’ is not used in those sections, because those sections are 
intended to apply only to managing directors and not to non-managing direct- 
ors. On the other hand, it would be clear that the Legislature has in a number 
of sections contended itself by using the word ‘director’ only. It cannot be 
disputed that those sections are intended to apply to all directors including 
managing directors. In this connection, I may refer to sa. 258, 288, 290, 297, 
800 and 812. Mr. Maneksha indeed conceded that im all these sections the 
word ‘director’ has to be construed so as to include the managing director also. . 
Now, 8. 2, the defining section, states: ‘unless the context otherwise requires’, 
every word or expression defined therein shall have the meaning given to it 
in the definition. In s. 312 the word ‘director’ alone appears, and therefore 
unlees the context shows that it is to be given. a narrower or different mean- 
ing it must ba given the meaning which is contained in the definition. 
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Mr. Maneksha has not been able to show from the context any reason why 
the word ‘director’ used in g. 812 should be accorded a meaning narrower than 
or different from the one given in the defjnition. He has, on the other hand, 
contended that the word ‘director’ should not be deemed to include managing 
director, unless there were good reasons for doing so. I am afraid there is 
no warrant for that proposition. It is not supported, by any canon of construc- 
tion. The rule of construction that a general provision must, when inconaist- 
ent with a special one, yield to the latter cannot be pressed in aid when the 
question is whether an expression defined in one Act is to be given its full 
meaning-or not. I, therefore, hold that the prohibition enacted in s. 312 ap- - 
plies not merely to the assignment or transmission of the office of a director, 
but also to that of a managing director. I, therefore, come to the conclusion 
that s. 312 not only applies to managing directors but also prohibits the trans- 
mission of the office of a director as well as a managing director, whether inter 
vivos or by will. 


The next question which falls for consideration is whether it prohibits the 
transfer of the office by a managing director to a director. As already pointed 
out, Mr. Maneksha has argued that a managing director being merely a 
director with some additional powers, the transfer by him of his office to a 
person, who is already a director, cannot be regarded as transfer of the office 
of the director, which would be meaningless but that it ia only a transfer of 
the rights of a managing director of his right of management. He, therefore, 
contended that such a transfer would not be hit by s. 812, inasmuch as that 
section does not expressly prohibit the transfer of the right of t. 
It is no doubt true that a managing director is a director who has the right 
of management and who is charged with certain responsibilities. It is con- 
ceivable that a managing director purports to effect a transfer of only his right 
of management and nothing more, or he transfers all his rights: Whether he 
has done one or the other would depend upon the construction of the document 
by which he makes the transfer. Therefore, what we must ascertain here is 
whether Dadoba, when he assigned his office to defendant No. 2, merely as- 
signed his right of management, or the totality of his rights as a managing 
director. i : 

Before doing so, I would, however, like to make one observation, and it is 
this. Section 812 speaks merely of the assignor or the appointer, and not the 
assignee or the appointee. What it says in terms is that a director cannot 
assign his office. It does not say that a director cannot assign the office to 
persons belonging to a particular class and that it is open to him to assign 
his office to persons belonging to another class. What is, therefore, to be con- 
sidered is, what is it that the director is prohibited from doing! That is to 
say, what is the kind of assignment which a director is precluded from making, 
and not what is the class of persons in whose favour he cannot make an 
assignment. - 

What has thus to be ascertained is the power which Dadoba was entitled to 
exercise under the agreement and under cL (b) of art. 109, and what Dado- 
ba did in the exercise of that power. The relevant words of cl. 7 of the 
agreement and cl. (b) of art. 109 are conferring the identical power, and, 
therefore, it-is not necessary to consider these two clauses separately. y will 
therefore, content myself by keeping in view cl. (b) of art. 109. Now, that 
clause says that Dadoba may, by deed inter vivos or by will or codicil, appoint 
any person to be a managing director in his place and stead. Now, the words 
‘appoint any person’ are very important. By using these words an unrestrict- 
ed or unlimited power was conferred on Dadoba in the matter of making an 
appointment to the office of managing director. This clause did not confine 
Dadoba’s power to appoint only a director to the office of managing director. 
Now, if-s. 312 is construed to prohibit the-appointment of a person as man- 
aging director, who is not already a directory, as contended for by Mr. Manek- 
sha, even then the source of Dadoba’s power to make an appointment mest 
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be held to be repugnant to the provisions of s. 312. If, on the other hand, 
g. 812 is interpreted as prohibiting the appointment by a managing director 
of a director as a managing director in his place, then no further question 
arises. 

Section 9 of the Act expressly provides that the provisions of the Act shall 
have effect notwithstanding anything to the contrary contained in the articles 
of a company, or in any agreement executed by it, and that any provision 
contained in the articles of the company, to the extent to which it is repugnant 
to the provisions of the Act, becomes void. Now, in order to consider whether 
a particular provision in an agreement or articles of association is saved or 
is rendered void because of any repugnancy to a provision of the Act, what 
the Court must examine is the provision itself. This provision, as I have 
already pointed out, is wide in its terms, and is, therefore, even on the argu- 
ment of Mr. Maneksha, repugnant to the provisions of s. 312. Mr. Manek- 
sha, however, argued that the provision would be rendered void only to the 
extent of the repugnancy, and that that part of the provision which is not 
repugnant to any of the provisions of the Act would be saved. He further 
said that though the conferral of any wide power to appoint any person as ma- 
naging director may be repugnant to the provisions of s. 812, the power to 
appoint a director to the office of the managing director, which would fall 
within the power conferred on Dadoba under cl. (b) of art. 109, will not 
be repugnant to that section, and will therefore be saved. I am afraid this 
argument cannot be accepted, because it would involve reading in the clause 
some words which are not there. It would have been a different matter, if 
cl. (b) of art. 109 had read ‘‘appoint a director or any other person’ to 
the office of the managing director. No doubt, the power to appoint any person 
conferred by this clause would include power to appoint a person, who 
happens to be a director. But that is not the consideration to be borne 
in mind, while deciding the question as to whether the power conferred by that 
clause is saved by s. 9, or is rendered void by it. We must read the clause 
as it is, and we must give the fullest meaning to what is said there, and then 
consider whether the clause as it exists is repugnant to any provision of the 
Act. Looking at the clause that way, it is clear that the unqualified or un 
limited power conferred on Dadoba to appoint any person to be a i 
director is wholly repugnant to the provisions of s. 312, and is, therefore, void 
From this it would follow that on the date on which the new Companies Act 
came into force, the source of Dadoba’s power to make an appointment dried 
up, inasmuch as the conferral of the power to appoint any person as manag- 
ing director was rendered void. According to the defendants Dadoba exer- 
cised this power in appointing defendant No. 2 as a managing director in his 
place by will. As the source of the power had dried up Dadoba possessed no 
power which he could effectively exercise by his will. 

At this place, it would be convenient to mention another argument 
advanced by Mr. Maneksha. He contended that cl. (b) confers two kinds 
of powers on Dadoba; one is to make an appointment by a deed, and the other, 
to make one under will or codicil, and that even though the power to make 
an appointment inter vivos is affected by -s. 9 of the Act, that to make 
an appointment by will or codicil is not so affected. It would be mere repe- 
tition to state that s. 312 applies both to appointment inter vivos as well as to 
one by will or codicil. Apart from that, I am of opinion that cl. (b) does 
not confer two powers, but only one, and that is the power to make appoint- 
ment, No doubt, it prescribes two modes in which that power can be exer- 
cised, that is, by deed inter vivos, or by will or codicil. But there is a dif- 
ference between the conferral of a power to do a thing and prescribing ways 
or modes in which that thing could be done. Merely because a thing could be 
done in two or more different ways, it cannot be said that two or more different 
powers to do that thing were conferred. 

¢One more argument advanced by Mr. Maneksha must be considered. He 
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says that while interpreting cL (b) of art. 109, we must also-bear in mind 
the. provisions of arts. 105 and 106, and that if these provisions are consider- 
ed, it would be clear that only a director can be appointed as a managing 
director, and, therefore, the words ‘‘any person’’ used in cL (b) must be inter- 
preted to mean only a director. Article 105 deals with the power of the 
directors to appoint a managing director. It no doubt says that the directors’ 
power will be confined to appoint only one of them as a managing director. 
This article deals with the powers of directors only, and not those of Dadoba, 
which are seperately dealt with in cl. (b) of art. 109. There is nothing in the 
latter clause to indicate that the provisions thereof are in any way controlled 
by art. 105. This article, if I may say so, embodies the relevant terms of the 
agreement. The agreement makes no reference to the powers of the directors 
to appoint a managing director, and, therefore, it would not be correct to hold 
that what was not in the contemplation of the parties at the time of the agree- 
ment ought to be borne in mind while construing cl. (b) of art. 109. 
Article 106 specifies the provisions to which a managing director will be sub- 
ject, and says that a managing director shall not be reckoned as a director for 
the purpose of determiming the rotation of retirement of the directors, or in 
fixing the number of directors to retire. Here again, the article deals with 
the matter which is independent of art. 109, and there is no reason why the 
language used cl. (b) of art. 109 should be deemed to be controlled by any- 
thing said in this article, art. 106. i 

“Earlier in my judgment I have said that I shall deal with Mr. Maneksha’s 
argument to the effect that where a managing director makes the appointment 
of another as managing director in his place or stead after his death, there 
can be no effective transmission of office by assignment, because what- 
ever interest Dadoba had had ceased to exist at his death. In connection with 
this argument, Mr. Khambatta referred to a Madras case, which says that the 
law knows no vacuum, and that as soon as the managing director, who makes 
the assignment or appointment of another managing director, ‘died, the 
assignee or the appointee takes his place and that there is no hiatus. 
Mr. Maneksha rightly pointed out that the maxim that law knows no 
vacuum applies to succession to property, and not to succession to office. I 
will, therefore, proceed on the basis that Dadoba’s interest as a managing 
director ceased at the moment of his death, and that in a narrower sense he 
could not assign that interest to any one by will. But, as already stated, the 
word ‘assignment’ must be understood in a wide sense, so as to include the 
power to appoint another in one’s place. 


However, even if one proceeds on the basis of the argument of Mr. Manek- 
sha, the result would be almost the same. Now, a will speaks from the death 
of the testator. The exercise by a person of a power to appoint by will 
becomes irrevocable only from the moment of death, inasmuch as the will is 
liable to be revoked till death. A power to make appointment by will cannot, 
therefore, be deemed to have been exercised effectively, until it has been so 
exercised or revoked. We have seen that the agreement and the articles of 
aesociation empowered Dadoba to appoint another person ‘‘in his place and 
stead’? as a managing director. The term in this regard, therefore, contem- 
plates Dadoba’s continuing to be a managing director, till he exercised the 
power to make the appointment. Dadoba was to be a managing director for 
life, and, therefore; he ceased to be one upon his death. Since, as already 
observed, the will operates from death, the powers are deemed to have been 
exercised effectively by Dadoba at the moment of his death. It is true, as 
contended by the defendants, that Dadoba had no interest left and held no 
office which he could ‘transfer after thé moment of his death. The term in 
art. 109, cl. (b), it must’ be remembered, allowed him to appoint another as 
managing director only ‘‘im his place and stead’. This means that he was 
entitled to substitute another person for himself. Such a substitution is pos- 
sible only when at the point of time the substitution came into effect Dadeba 
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continued to be a managing director. It was not withiti the competence ‘of 
Dadoba to so make an appointment as to bring substitution into effect after 
he ceased to be a managing director. In my opinion, if the exercise of the 
power became effective only after Dadoba’s death, there was nothing existing 
at the time of his death upon which that power could operate, because at the 
moment of death he ceased to be a managing director. The conclusion to be 
drawn from this, therefore, is that the substitution permitted by cl. 7 of the 
agreement and in art. 109, cl. (b) of the articles could be made only during 
the lifetime of Dadoba and while he continued to be a managing director. No < 
doubt, the agreement does refer to the exercise of the powers to make an 
appointment by will or codicil; but by reason of the use of the words ‘‘in his 
place and stead’’, effect cannot be given to those words which gave him power 
to make an appointment by will or codicil I, therefore, hold that though 
Dadoba has exercised his power by will, but no effect can be given to the exer- 
cise of his power, for the simple reason that at the moment the exercise of the 
power could become effective Dadoba had ceased to have any interest left. 

For all these reasons, therefore, agreeing with S. T. Desai J. I hold that - 
the appointment of defendant No. 2 by will as the managing director was - - 
invalid. Accordingly I answer the first question in the negative. 

Now, coming to the second question on which the learned Judges of the 
Division Bench haye differed, my answer is also in the negative.. 

The contention on behalf of the defendants is that the plaintiff, by 
his failure to attend certain number of meetings, has forfeited his office of 
director. Now, if the meetings are validly convened by someone who is em- 
powered to convene them, a director by failing to attend then, may incur a 
forfeiture of the office of the director. But here the person who convened the 
meetings as managing director had no right as such to convene them. It is, 
however, contended by Mr. Maneksha that the meetings could be convened 
by any director, and that since all the meetings during the period in question 
were convened by defendant No. 2, who was at least a director then, the 
plaintiff, by his failure to attend those meetings, has incurred forfeiture. 
There is no provision in the Act or in the articles which entitles any director 
to call a meeting. Article 94 of the articles runs thus: . 

“The Managing Director may at any time and shall upon request of any Director 
convene a meeting of the Directors. It shall not be necessary to give notice of a meet- 
ing of the Directors to a Director who is not in Bombey. Questions arising at any meet- 
ing shall be decided by a majority of votes, and in case of an equality of votes, the 
Chairman shall have a second or casting vote.” 

It is implicit in this article that a meeting can be convened only by a manag- 
jng director, and that when a director wants a meeting to be convened, he 
must request the managing director to convene it. This article thus nega- 
tives the right of a director to convene a meeting. Mr. Maneksha has said 
that if there is no managing director in existence, it would create an impasse 
if the Court were to hold that no meetings could be convened by a director. 
Perhaps, such a result would ensue; but even so there is no ground for holding 
that deapite the provisions of art. 94, any director has a right to convene 
a meeting. Where there is no managing director, the remaining directors 
can, by acting jointly, convene a meeting. It may, of course, happen that there 
is a disagreement among the directors about this matter; but if there is such 
disagreement, the parties must necessarily have recourse to the Courts of law. © 
This is what always happens where there is a conflict of rights and disagree- 

ment among the parties about any matter. 

Since, in my opinion, the plaintiff has not forfeited his office of a director, 
it follows that no question arose for appointing another in his place. Further- 
more, a vacancy in the office of the director could be filled either by a manag- 
ing director making an appointment, or by the directors doing so. Here, as 
alfeady stated, defendant No. 2, who purported to make the appointment of 
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g@ director, had no right to make the appointment. Accordingly, my answer 
to the third question is also in the negative. 

The papers may now be sent back to the Division Bench with my answer. 
The matter will be dealt with further by the learned Judges constituting the 
Bench, including the -question of costs. 


Answers accordingly. 


Before Mr. Justice Gokhale and Mr. Justice V. S. Desai. 


M/S JASWANTLAL JAGJIVANDAS AND CO. v. “WESTERN 
COMPANY, INDIA,” BOMBAY.* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
28, 15, 13(1)(e), 5(8) & (11)—Applicabtlity of s. 28—Sult not between landlord and 
tenant and in which no claim or question arises out of the Act or tts provisions as 
disclosed in plaint—Defendant in sult contending that he ts a tenant—Whether such 
suit covered by s. 28—Sub-tenancy as between tenant and sub-tenant whether un- 
lawful under s. 15. 


In order to decide whether a suit comes within the purview of s. 28 of the Bom- 
bay Rents, Hotel and Lodging House Rates Control Act, 1947, what must be con- 
sidered is what the suit as framed in substance is and what the relief clatmed 
therein is. If the suit as framed is by a landlord or a tenant and the relief asked 
for is in the nature of a claim which arises out of the Act or any of its provisions, 
then only and not otherwise will it be covered by s. 28 of the Act. 

A suit which is essentially one between the landlord and tenant does not cease 
to be such a duit merely because the defendant denies the claim of the plaintiff. 
In the same way, a sult which is not between the landlord and tenant and in which 
judging by the plaint no clatm or question arises out of the Act or any of its pro- 
visions does not become a suit covered by the provisions of s. 28 of the Act as soon 
as the defendant raises a contention that he is a tenant 

Govindram Salamatrai v. Dharampal' and Babulal Bhurmal v. Nandram Shivram,’ 
referred to. : 

Under s. 15 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, there can be no valid sub-tenancy after the coming into operation of the Act 
notwithstanding anything contained in any other law. Therefore, under s. 15 what 
has been made unlawful is not only a sub-tenancy as against the landlord but 
also a sub-tenancy as between the tenant and the sub-tenant. 

Narayanrao Krishna Ghate v. Purushottam Kalidas’ agreed with. 


Tum facts appear in the Judgment. 


M. A. Sakhardande, 8. Redis and P. B. Naik, instructed by P. R. Gandhi and 
3i. D. Pathak, for the appellants. 

D. P. Madan, with N. 8. Phatharphekar, instructed by Crawford Batley & Co., 
for the respondents. 


V. S. Dæar J. The respondents are a company incorporated in the State of 
Delaware in the United States of America and have a place of business in Bom- 
bay at Metro House, Mahatma Gandhi Road, Bombay 1. The respondents were 
the tenants of a godown situate at 51, Dockyard Road, Mazgaon, Bombay. On 
December 1, 1955, the respondents purported to create a sub-tenancy in favour 
of the appellants in respect of the eastern portion of the godown at 51, Dockyard 
Road, on certain terms and conditions as set out in the letter which they wrote 


*Deoided, February 11, 1959. Appeal No. 2 (1958) 60 Bom. L.R. 854, 8.C. 


200 of 1957, i tho decision of M. G. 3 (1952) Civil Revino P eee No. 128 
Chitale, re de Civil Court, Bombay, in of 1952, deaded by Chagla O. J., on December 
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to the appellants on December 1, 1955., In respect of the goods stored in the 
godown there was an insurance effected by the respondents and they were paying 
certain insurance premium. It appears that as a result of the use made by the 
appellants of the portion sub-let to them the insurance premium which the res- 
pondents had to pay was increased. Therefore, on January 5; 1956, the res- 
pondents asked the appellants to remove storing of rice bags and also stop 
polishing of rice which they were alleged to be doing in the sub-let portion of 
the godown. The appellants denied the correctness of the facts alleged by the 
respondents with the result that the respondents informed the appellants by 
their letter dated January 80, 1956, that the purported sub-tenancy did not : 
create any rights in their favour and they were, therefore, trespassers and ` 
called upon them to vacate the premises occupied by them by the end of 
February 1956. The appellants claimed protection under the Bombay Rent 
Act. This led to some further correspondence between the parties and a meet- 
ing was fixed to see if the matter could be settled. However, the meeting did - 
not. materialise and after some further correspondence the respondents filed a 
suit-in the City Civil Court, out of which the present appeal arises, alleging. 
that the appellants were trespassers having no right to continue in possession * 
or in the alternative they were at best licensees in respect of the eastern portion 
of the godown and their licence was validly revoked and terminated by the 
respondents. In the suit which they filed, the respondents claimed to recover 
possession with mesne profits and costs. - 

The defendants resisted the suit contending that there was a valid contract 
of sub-tenancy subsisting between the parties; that the said sub-tenancy had 
not been legally and validly terminated and the plaintiffs were not, therefore, ` 
entitled to the relief of possession. They also contended that the suit was 
one which fell within the purview of s. 28 of the Bombay Rent, Act and was not, 
therefore, capable of being entertained by the City Civil Court and could be 
entertained only by the Court of Small Canses, Bombay. The defendants 
denied that they were trespassers and contended that they had paid all dues 
payable by them up to and inclusive of May 1956. They further denied that - 
they had committed any acts contrary to the tarms of the sub-tenancy and also 
denied that there was any nuisance of rats because of the storage of rice. They 
also denied having polished the rice in the godown and that their acts were 
responsible for the increase in the premium rates. It was also contended by 
the defendants that even if the contract of sub-tenancy was unlawful, the plain- 
tiffs were not entitled to sue them in ejectment by taking advantage of their 
own wrong. The defendants contended that the letter of December 1, 1955, 
did not create only a licence in their favour, and even if it created a licence 
in their favour, the said licence was not validly revoked nor had they committed 
any breach of the terms and conditions of the licence. They denied their lia- 
bility. to pay any extra premium and further contended that the sum of 
Ra. 1,200 which they had kept with the plaintiffs could not be treated as de- 
posit because of the provisions of the Bombay Rent Act. 

The trial Court held that it had jurisdiction to entertain and try the suit 
and that the existence of the contract of sub-tenancy dated December 1, 1955, 
did not disentitle the plaintiffs from maintaining their suit. It further held 
that the defendants were not sub-tenants of the plaintiffs in respect of the 
eastern portion of the godown in suit as contended by the defendants and the 
plaintiffs were entitled to eject the defendants from the premises in suit. The 
trial Court, however, did not think it necessary to consider the question whether 
the defendants were licensees of the plaintiffs in respect of the suit premises 
and whether there was any breach of the terms of the licence or whether the 
licence was validly revoked and terminated by the plaintiffs. In respect of the 
claim made by the plaintiffs for the increased amount of insurance premium 
or for past mesne profits, the trial Court took the view that those claims could 
not be allowed. It also appears that the plaintiffs did not press for those 
claims and stated to the Court that they were giving up those claims. In view 
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of thæe E the trial Couşt pied a decree in favour of the plaintiffs 
ordering. the dpfendatits to deliver ‘possession of the sujt- premises to the plain- 
tiffs and future mesne profits at the“rate_of Re. 400 per-month for a period of 
three years from the date of the decree or until delivery of possession, which- 
ever event happened first. Plaintiffs were also awarded costa of the suit. 
Against this décree passed by the trial Court the defendants have come to this 
Court in the present appeal. 

Mr. Sakhardande, who appears for “the Aalenin dani has urged hes 
fore’ us that the lower Court has erred’in holding that-it had jurisdiction to 
try the suit. According to Mr. Sakhardande, this was a suit which fell within 
the purview of s. 28 of the Bombay Rent Act and was within the exclusive 
- jurisdiction of the Court of Small Causes, Bombay. Section 28 of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, so far as it is mate- 
rial, provides: 

“Notwithstanding E EA E E eng RERE acta intending av bomen 
of the amount af the claim of for any other reason, the suit or proceeding would not, 
but for this provision, be within its jurisdiction, 

3 (a) in Greater Bombay, the Court of Small Causes, Bombay,...shall have juris- 

. diction to entertain and try any suit or proceeding between a landlord and a tenant re- 
lating to the recovery of rent or possession of any premises to which any of the provisions 
of this Part apply... and to deal-with any claim or question arising out of this Act or 
any of its provisions and subject to the provisions of sub-section (2), no other Court 
shall have jurisdiction to entertain any such suit, . . . or to deal with such claim or 
question.” 


In order that the provisions of this section may apply, the suit must be bet- 
ween a landlord and a tenant. It must relate to.the recovery of rent or posses- 
sion of any premises to which any of the provisions of Part IT of the Act apply 
and in which any claim or question arising out of the Act or any of its pro- 
visions must arise. Now, in the present case, the suit relates to the recovery 
of possession of premises to which the provisions of Part II of the Act apply. 
What must, however, be found is whether it is a suit between a landlord and a 
tenant. The words ‘landlord’ and ‘tenant’ are both defined tnder the Act, 
and we have to see whether the parties to the present suit are within those de- 
finitions. The word ‘landlord’ which is defined in s. 5(3) includes in respect 
of his sub-tenant a tenant who has sub-let any premises, and the word ‘tenant’ 
which is defined in s. 5(11) states, so far as is material for our purposes, that a 

“ tenant’ means any person by whom or on whose account rent is payable for any 
premises and includes—(a) such sub-tenants and other persons as have derived title 
under a tenant before the coming into operation of this Act,...” 


Tt will be seen from the provisions of the Act that a sub-tenant whose sub- 
tenancy is created after the coming into operation of the Act is not recognised 
at all. It is only those sub-tenanta, who have derived their title as sub-tenants 
before the coming into operation of the Rent Act, i.e., before February 13, 1948, 
that are included within the inclusive part of the definition of the word ‘tenant’. 
The word ‘tenant’ therefore, in s. 28 must mean, so far as sub-tenants are con- 
cerned, only a sub-tenant whose sub-tenancy is created prior to February 18, 
1948. A person in whose favour a sub-tenancy is created after February 18, 
1948, is not a tenant within the definition of the word ‘tenant’ in the Rent Act 
at all and no provisions of the Rent Act can apply to such a person. In the 
present case, it is admitted that the sub-tenancy on which the defendants rely 
has been created for the first time on December 1, 1955. They are, therefore, 
not a ‘‘tenant’’ within the meaning of the word as used in s. 28 and the suit 
against the defendants, therefore, is not a suit between'a landlord and a tenant 
go as to be triable exclusively by the Court of Small Causes, Bombay. Therefore, 
the provisions of s. 28 do not apply to the present case, and the suit, isnot with- 
in the exclusive jurisdiction of the Court of Small Canses, Bombay. 

Moreover, the suit which has been filed in the present case is on the basig 
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of title by an owner against a trespasser or. alternatively on. the basis of a license 
by a licensor against a licensee. No doubt, the letter of December 1, 1955, which 
purports to create a sub-tenancy has been’ referred to in the plaint, but it has 
.been referred to not with a view to admit that the plaintiffs are landlords and 
the defendants tenants but to emphasise that the defendants are trespassers or 
at best licensees, The suit, therefore, ig a-suit as against a trespasser or 
licensee, on the plaint which the plaintiffs have filed,-and such a suit is cer- 
tainly not one which is within the jurisdiction of the Court of Small 
Canses, Bombay. The jurisdiction of the Court has to be decided initial- 
ly at‘thé time of the inception of the suit, and on-the plaint which the 
plaintiffs have filed, there is no doubt that the suit is within the jurisdiction 
of the City Civil Court. It is, however, contended that although the plain- 
tiffs have filed their suit on the basis of a suit by an owner against a trespasser 
or alternatively on the basis of a suit by a licensor against a licensee, the 
defendants have set up a contention of tenancy and, therefore, the suit is 
one which is governed by s. 28 of the Bombay Rent Act. Now, the question 
whether 4 suit, in which the plaintiff alleges that the defendant is a trespasser. 
or a licensee but the defendant contends that he is a tenant, is a suit which’ 
-can be tried only by the Special. Court under the Bombay Rent Act has been . 
the subject-matter of decision of a division bench of this High Court in Govin- 
dram Salamairas v. Dharampal.' In that case, a suit was filed on the Original 
Bide of this High Court by the plaintiff alleging that the defendant was a 
licensee. The defendant contended that he was a tenant entitled to protection 
of the Rent Act. It was urged that the question whether the defendant was a 
tenant or a licensee was one which arose under the Bombay Rent Act, and since 
s. 28 of the Bombay Rent Act conferred exclusive jurisdiction on the special 
Courts under the Act to deal with any claim or question arising out of the 
Bombay Rent Act it was the Small Causes Court alone and not the High Court 
which had jurisdiction to deal with and dispose of the question whether the de- . 
fendant was a tenant or not. In negativing this contention the division bench 
held that when a plaintiff files a suit against a defendant alleging that the de 
fendant is a licensee or a trespasser it is a suit which cannot be entertained 
by the Small Causes Court, because it is not a suit between a landlord and a 
tenant, and judging by the plaint no question arises out of the Rent Act or any 
of its provisions which would have to be determined on the plaint as it stands. 
The jurisdiction of a Court is normally and ordinarily to be determined at 
the time of the inception of the suit and a suit by a plaintiff against the defen- 
dant alleging that the defendant is a licensee or a trespasser is at its inception 
within the jurisdiction of the High Court or the City Civil Court and not in 
the Small Causes Court. The Court in which the suit is filed does not cease 
to have jurisdiction as soon as the defendant raises a contention that he is a 
tenant. The question which such contention raises is a jurisdictional question 
which has got to be determined in order to decide whether the particular Court 
in which the suit is filed has or has not jurisdiction to try the suit and s. 28 of 
the Rent Act does not deal with jurisdictional questions which have got to be 
decided in limine before matters arising under the Act can be decided by the 
Court. - It was held that there was nothing in s. 28 of the Rent Act to warrant 
the contention that the High Court had been deprived of its jurisdiction in 
all suits for possession wherever the defendant took up the contention that he 
was a tenant. The jurisdiction was deprived in cases where the landlord filed 
a suit against a tenant and the tenant claimed protection under the Rent Act 
or in cases where although the plaintiff alleged that the defendant was a tres- 
passer or a licensee but it ultimately turned out that the defendant was not a 

r or a licensee but a tenant and that he was entitled to the protection 
of the Rent Act. In view of this docision, which is directly in point, Mr. Sak- 
hardande’s contention that the present suit was not within the jurisdiction of 
the City Civil Court cannot succeed. 


e: . 1 (1951) 58 Bom. L.R. 888. 
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It is urged by Mr. Sakhardandé that the authority of this decision 
is considerably shaken by a recent decision of the Supreme Court in Babu- 
lal Bhurmal v. Nandram Shivram.2. We do not think. that Mr. Sakhar- 
dande is right in this submission. On the other hand, the observations in this 
decision, to which Mr. Sakhardande has invited our attention, in our view, far 
from supporting his submission, go against his contention. In that case, a land- 
lord after giving a notice to quit to his tenant on December 6, 1947, filed a suit 
against him in the Court of Small Causes, Bombay, joining to the suit two other 
persons who were alleged to be sub-tenants of the tenant. The landlord’s case 
was that the tenancy.of his tenant was validly terminated and he was entitled 
to evict his tenant; that the alleged sub-tenants of the tenant were trespassers 
who had no right to be on the premises. The suit succeeded in the Small 
Causes Court, the Court holding that the sub-tenanta were not lawful sub- 
tenants, the sub-letting by the tenant to them being contrary to law. The 
Small Causes Court, therefore, passed a decree against the plaintiff and the 
alleged sub-tenants. Thereafter, the tenant as plaintiff No. 1 and the alleged 
sub-tenants as plaintiffs Nos. 2 and 8 filed a suit against the landlord in the 
City Civil Court for a declaration that plaintiff No. 1 was a tenant of the de- 
fendant and was entitled to protection under the Rent Act and that plaintiffs 
Nos. 2 and 8 were lawful sub-tenants of plaintiff No. 1 and were entitled to 
possession and occupation of the premises as sub-tenants thereof. A question 
was raised in the City Civil Court as to whether the City Civil Court had juris- 
diction to entertain the suit. The City Civil Court held that it had jurisdiction to 
entertain the suit, but dismissed it on merits. In the appeal which was filed 
in the High Court, the High Court dismissed the appeal holding that the City 
Civil Court had no jurisdiction to entertain the suit and, therefore, the suit 
filed by the plaintiffs in the City Civil Court was not maintainable. It was 
from this decision of the High Court that an appeal was filed in the Supreme 
Court and the question which the Supreme Court had to consider was whether 
the suit, filed by the plaintiffs was within the jurisdiction of the City Civil 
Court. It was urged before the Supreme Court that the suit was maintainable 
under s. 29A of the Bombay Rent Act which provided that nothing contained 
in as. 28 or 29 should be deemed to bar a party to a suit, proceeding or appeal 
mentioned therein in which a queation of title to premises arises and is deter- 
mined, from suing in a competent Court to establish his title to such premises. 
The Supreme Court held that a suit which was competent to establish title 
under s. 29A was a suit to establish title de kors the Bombay Rent Act and 
not a suit which sought to establish title which required to be established under 
the Rent Act itaelf. It was held: 

“| ..It is posible to concetve of cases where in a suit under s. 28 of the Act a question 
of title to the premises which does not arise out of the Act or any of its provisions may 
be determined incidentally. Any party to the suit aggrieved by such a determination 
would be free to sue in a competent Court to establish his title to such premises by 
virtue of the provisions of s. 20A of the Act. On the other hand, in a suit where a 
question of title entirely arises out of the Act or any of its provisions, the jurisdiction 
to try such a suit is exclusively vested in the Courts specified in a 28 and no other. 
That is to say, a title which could not be established outside the Act but which arose 
under the provisions of the Act by virtue of a claim made thereunder must be deter- 
mined by a Court specified in s 28 and a ttle de hors the Act may be determined in 
any other Court of competent jurisdiction. By enacting s. 29A the Legislature clearly 
intended that no finality should be attached to the decision of a Court trying a suit 
under s. 28 on a question of title de hors the Act.” 

It will thus be seen that the question which arose before the Supreme Court 
and was decided in this case related to the scope of suits which were permitted 
under s. 29A of the Rent Act and had no direct bearing on the question which 
was decided in the case reported in Govindram Salamairat v. Dharampal. It 
is argued, however, that in deciding the question which was before them their 
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Lordships of the Supreme Court have construed the provisions of s. 28 of the 
Rent Act and discussed the scope of these provisions and the suits which fall 
within the purview of the said section, and the observations which their Lord- 
ships have made in that connection support the contention that a suit in which 
the plaintiff alleges that the defendant is a licensee or trespasser, but the de- 
fendant contends that he is a tenant, falls within the purview of s. 28 of the Rent 
Act and the jurisdiction to entertain and try such suits belongs exclusively to 
the special Courts as specified in s. 28. The observations on which reliance is 
placed occur firstly at p. 957 of the report in Babulal Bhurmal v. Nandram 
Shivram. Their Lordships have observed: 

“,..Do the provisions of s. 28 cover a case where in a suit one party alleges that he 
is the landlord and denies that the other is his tenant or vice versa and the relief asked 
for in the suit is in the nature of a claim which arises out of the Act or any of its pro- 
visions? The answer must be in the affirmative on a reasonable interpretation of s. 28.” 
These observations do not lend support to the submission which is urged before 
us by: Mr. Sakhardande. With great respect, it appears clear to us from these 
observations that in order to decide whether a suit comes within the purview 
of s. 28 what must be considered is what the suit as framed in substance is and 
what the relief claimed therein is. If the suit as framed is by a landlord or a 
tenant and the relief asked for is in the nature of a claim which arises out of 
the Act or any of its provisions, then only and not otherwise will it be covered 
by 8. 28. This is made abundantly clear by what their Lordships have observed 
immediately after the observations quoted above. Their Lordships have 
observed (p. 959) : 

“Suit No. 483/4400 of the Court of Small Causes, Bombay, was admittedly by a 
landlord. Eviction of the tenant and those to whom he had sublet the premises was 
sought on the ground that the latter were trespassera and the former was not entitled 
to remain in posession, that is to say, that none of the defendants to that suit were 
protected from eviction by any of the provisions of the Act. The suit, in substance, was 
a denial of the right of the defendants as tenants. The claim of the defendants was that 
they were protected by the provisions of the Act. In such a suit the claim of the defen- 
dants was one which arose out of the Act or any of its provisions and only the Courts 
specified in s. 28 and no other could deal with tt and decide the issue.” 

Mr. Sakhardande has next relied on the observations at p. 958 of the report 
in Babulal Bhurmal v. Nandram Shivram where their Lordships have stated: 

“|..On a proper interpretation of the provisions of s. 28 the suit contemplated in 
that section is not only a suit between a landlord and a tenant in which that relationship 
is admitted but also a sult in which it is claimed that the relatlonship of a landlord and 
a tenant within the meaning of the Act subsists between the parties.” 

These observations also do not help Mr. Sakhardande for, here again the em- 
phasis is on the suit as framed and on what the suit as framed in substance is. 
These observations occur in the context where their Lordships were considering 
the suit filed in the City Civil Court. Considering the suit filed in the City 
Civil Court, their Lordships pointed out that the suit was one relating to pos- 
session of premises to which the provisions of Part II of the Act applied and 
-claims and questions arising out of the Act or any of ita provisions were re- 
quired to be dealt with in the suit. Independently of the Act, the plaint in 
the suit disclosed no cause of action. Their Lordships then observed (p. 958): 

“|. .The suit, therefore, was essentially a suit between a landlord and a tenant. The 
suit did not cease to be a suit between a landlord and a tenant merely because the 
defendants denied the claim of the plaintiffs”. 

In view of these observations it is not possible to accept the contention which 
has been urged by Mr. Sakhardande. A suit which is easentially one between 
the landlord and tenant does not cease to be such a suit merely because the de- 
fendant denies the claim of the plaintiff. In the same way, a suit which is not 
between the landlord and tenant and in which judging by the plaint no claim 
orequestion arises out of the Rent Act or any of its provisions does not become 


1959.] JASWANTLAL v. “WESTERN OoMe., mpi” (4.0.5.}—V. S. Desai J. 1098 


a suit covered by the provisions of s. 28 of the Act as soon as the defendant 
raises a contention that he is a tenant. As we have already observed earlier, 
the observations of their Lordships of the Supreme Court in Babulal Bhurmal 
v. Nandram Shivram on which Mr. Sakhardande seeks to rely far from sup- 
porting kim go against his contention. 

Mr. Sakhardande has then contended that the lower Court has erred in hold- 
ing that the defendants are not the lawful sub-tenants of the plaintiffs. He 
argues that under s. 15 of the Bombay Rent Act what has been made unlaw- 
ful is a sub-tenancy as against the landlord but not a sub-tenancy as between 
the tenant and the sub-tenant. Mr. Sakhardande says that reading s. 18(1) (e) 
together with s. 15 of the Act, it would be clear that sub-letting is not unlawful 
as between the tenant and the sub-tenant. Section 13(1)(¢) provides that if a 
tenant sub-lets the whole or part of the premises, the landlord will be entitled 
to evict him. Section 15 states that it will not be lawful for a tenant to sub- 
let the whole or any part of the premises let to him. It is argued that if the 
meaning of s. 15 was that there could be no sub-letting in law at all, even if 
purported to be effected between the tenant and the sub-tenant, s. 13({1)(6) 
, could not have used the word ‘‘sub-let’’. According to Mr. Sakhardande, the 
object in enacting s. 15 was that the sub-letting by the tenant to the sub-tenant 
should not avail as against the landlord and should not afford the sub-tenant 
any protection under the Rent Act. Now, if the object in enacting s. 15 was 
only that the sub-tenancy should not avail as against the landlord, we do not 
see why it was necessary to enact s. 15, because that provision had been made 
by s. 13(1) (6) itself, which provided that, not only would a sub-tenancy not 
avail as against the landlord but it would provide him with a ground to evict 
the tenant himself. If the object in enacting s. 15 was only to deprive the sub- 
tenant of the protection of the Rent Act, we do not see why the language of 
that section should have been in these general words. 

An argument similar to the one which is advanced before us by Mr. Sakhar- 
dande was advanced before this Court in an unreported decision in Narayanrao 
Krishna Ghate v. Purushottam Kalidas.2 It was contended there that s. 15 
was merely complementary to s. 18(1)(6) and no penal provision had been en- 
acted and, therefore, notwithstanding s. 15 a valid sub-tenancy cquld be treated 
ee tenant and sub-tenant. This argument was negatived and it was 
observed : 


“,.. S. 18(1)(e) deprives a tenant of the protection of the Rent Act who sub-lets the 

premises let out to him. It is difficult to understand why it was at all necessary to 
enact sec. 15 if the only object of enacting that section was to make it complementary 
to what the Legislature had already enacted in sec. 13(1)(e). Sec. 13(1)(e) is self- 
contained and its object is, as I said, to deprive a tenant of the protection of the Rent 
Act who has sublet the premises let out to him. The object of sec. 15 is entirely dif- 
ferent. It embodies the policy of the law that after the Act came into force no sub- 
tenancy should be created, and, therefore, the Legislature has advisedly used the language 
which one finds in sec. 15, viz. that tt shall not be lawful, after the coming into operation 
of the Act, for any tenant to sublet the whole or any part of the premises let to him or 
to asalgn or transfer in any other manner his interest therein.” 
With great respect, we are in complete agreement with the view taken in this 
case with regard to the interpretation of s. 15 of the Bombay Rent Act. It 
seems to us that in view of the clear language of s. 15, what is provided by that 
section is that there can be no valid sub- tenancy after the coming into operation 
of the Rent Act notwithstanding anything contained in any other law. We 
cannot, therefore, accept Mr. Sakhardande’s contention that the defendants 
are entitled: to rely on the sub-tenancy as a valid sub-tenancy as against the 
plaintiffs. 

Mr. Sakhardande has then urged that the plaintiffs having been a party to 
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this contract of sub-tenancy between them and the defendants, which is ren- 
dered unlawful by s. 15 of the Rent Act, and having put the defendants in 
possession in pursuance of this contract, cannot come to the Court and seek 
its assistance for obtaining back possession from the defendants. Now, it seems 
to us that if the plaintiffs had to rely on the unlawful contract for the purposes 
of obtaining the relief which they have claimed in the plaint, they would cer- 
tainly not have been entitled to so rely and the Court would not have assisted 
them. But what the plaintiffs are relying upon in the present suit is not the 
contract which is unlawful or contrary to the policy of the law. What they 
are relying upon is their title, and they are seeking, on the basis of that title, 
to recover possession from persons who have no right to remain in possession. 
It is the defendants who have to set up the contract to resist the plaintiffs’ 
claim for possession and in that sense it will be the defendants who seek to 
rely on it. Mr. Sakardande, however, argues that even though the plaintiffs 
have not sought to rely on the unlawful transaction or contract, the defendants 
have brought it to the notice of the Court and even in a case where the illegal 
contract has not been relied on by the plaintiffs in support of their claim or 
for the purposes of enforcing their claim, if the illegality is pointed out to the 
Court even by the other side, the Court will refuse to help the plaintiffs. In 
this connection, he has invited our attention to the observations in the case of 
Guddappa Chikkappa v. Balaji Ramji.4 It was held in that case that a Court 
will not allow itself to be used as an instrument of fraud, and by the application 
of rules of evidence or procedure it will not allow its eyes to he closed to the 
fact that it is being used as an instrument of fraud. Once the Court finds that 
the plaintiff is seeking its assistance to enable him to get the benefit of what is 
a fraud, it refuses to assist him. Beaumont C.J. observed (p. 691) :— 

“...I think the true rule is stated by Sir Grimwood Mears in Vilayat Husain v. 
Misran’ where he says (p. 398):— 3 

‘Tn all cases where a plaintiff is relying upon a deed, the defendant is entitled as of 
course to give evidence of the circumstances under which the document came into exis- 
tence. When those circumstances embrace and include an allegation of a joint fraud 
by both plaintiff and defendant, the particulars of that fraud must be pleaded; and it is 
then the duty of the court to look into the matter, and if the court comes to the con- 
clusion that the parties were acting together with a view to perpetrate a fraud, and 
did in fact perpetrate that fraud, and that there is no difference in the degree of guilt of 
the plaintiff (who is asking the Court to give him some help) and that of the defendant, 
the duty of the Court is not to assist either party; in other words, the duty of the Court 
is to dismiss the claim, because the court having then in its knowledge that it has before 


tt two persons equally guilty of fraud will not assist either of them’.” 
The case with which their Lordships were dealing was a case where the defen- 
dants had executed in favour of the plaintiff a sale-deed without consideration, 
and it was a part of a fraudulent attempt on the part of the defendants to de- 
feat their creditors. The possession, however, still remained with the defen- 
dants and the plaintiff sued on the basis of the sale-deed in his favour to obtain 
possession from the defendants. The defendants resisted the suit, pointed out 
the circumstances under which the sale-deed came to be executed, and the cir- 
cumstances as contended by the defendants having been found to be established, 
the Court held that the Court would not assist the plaintiff to recover posses- 
sion of the property on the basis of_his title because it would mean assisting 
him to obtain the benefit of what is fraud. Now, in the present case, the title 
on which plaintiffs seek to recover possession is not in any- way connected with 
any illegality or fraud. The observations, therefore, in the case referred to by 
Mr. Sakhardande will not be applicable to the present case. A contention 
similar to this was also raised before this Court in Narayanrao Krishna Ghate 
v. Purushottam Kalidas, which has been already referred to, and it was ob- 
served : 

e “If tt is necegsary for a party to prove a contract which is prohibited by law in order 
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to obtain any relief from the Court, the Court will not permit such a contract to be 


It was observed that if in order to succeed, the tenant had to prove the con- 
tract of sub-tenancy, then he would.not have been able to prove the same- It 
was also argued in that case that the defendant having brought the illegal cón- 
tract to the notice of the Court, the Court had to go into the question. It was 
observed : 

“It is true that if the attention of the Court is drawn to an ilegal contract, the Court 
will not permit either party to prove it if it is necessary to go into that contract in order 
to enable the plaintiff to obtain any relief from the Court.” 

But where a plaintiff has not to rely on the illegal contract at all in order to 
succeed, the principle of pars delicto will have no application. 

In another recent case reported in Jiwanjirao Scindia v. Musammi® this 
argument has been again considered and negatived. After considering the 
TAT z law and the arguments advanced, Mr. Justice S. T. Desai observed 
p. : 

“But no authority seems necessary for the proposition that the owner of any pro- 
perty can on general principle invoke the aid of the Court for the recovery of the same 
from another not in lawful possession of it so long as he is able to rest his cause af 
action on his own title and is not compelled to rely as pert of his cause of action on any 
contract or transaction which is illegal or immoral or otherwise opposed to the doctrine 
of public policy. It is in cases of the latter categories that the Court acts on the prin- 
ciple underlying the maxim Ex turpi causa non oritur actio and refuses to lend its aid 
to support obligations or rights said to have arisen between the parties to such dealings. 
This is because no right of action can spring from them. But title and right to possession 
of property when relied upon in a case cannot be said to spring from any dealing with 
the property in permissible or impermissible exercise of that title or right; it is apart, 
and disturbance or denial of it gives rise to a cause of action Independent of and un- 
affected by those dealings.” A 

In that case, a plaintiff, who was a tenant of a flat, had created a sub-tenancy 
in favour of the defendant and put him im possession of the flat, and had there- 
after filed a suit against the defendant alleging that the defendant was a tres- 
passer. It was held that the suit was perfectly maintainable and the plaintiff 
was entitled to get back the possession of the flat from the defendant. 

Mr. Seakhardande has urged that at any rate during the period of the sub- 
tenancy the plaintiffs should have been held disentitled to seek possession of 
the premises sub-let, and in support of this submission he has invited our at- 
tention to the following passage from Halsbury’s Laws of Hngland, third edn., 
Vol. 23, page 434, para. 1030. 

“Where a lease has been granted but is unenforceable because it was made for an 
unlawful purpose, the tenant cannot be obliged to pay rent or perform his covenants but 
is entitled to remain in occupation until the expiry of the term granted by the lease 
unless the landlord can prove that the grant of the lease was induced by fraudulent 
misrepresentation on the part of the tenant. It seems, however, that the landlord might 
obtain an order for possession under the proviso for re-entry if the tenant committed 
a breach of covenant or if the tenant had successfully resisted an action for rent on the 
ground that the lease was void.” 

Mr. Sakhardande wants to rely on this passage for his submission that the 
landlord during the period of the lease will not be entitled to ask for eviction 
of a tenant. In the first place, the contention which Mr. Sakhardande wants 
to raise has not been raised in the Court below. What was urged in the Court 
below was that there was a lawful sub-tenancy and it was on the basis of the 
lawful sub-tenancy that the defendants were in possession. Secondly, whether 
the passage which Mr. Sakhardande has cited to us relates to a case like the 
one before us, where the cause of action of the suit of the plaintiff is based on his 
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title unconnected with any contract, lawful or unlawful, is not clear. There is 
no doubt that even if for the purposes of obtaining the relief which the plain- 
tiffs are claiming they have still to rely on the illegal contract, they would cer- 
tainly not be entitled to so rely and obtain relief. But where the plaintiffs’ 
cause of action and the plaintiffs’ claim spring from their right unconnected 
with any illegality, we do not see why they should not be able to enforce the 


> game, 


Mr. Sakhardande has also invited our attention to the foot-note (d) at page 
347 of Principles of the Law of Contracts by Salmond, 2nd ed., which states: 
“As to whether one who has illegally leased or hired property for a term can re- 
cover it back before the end of the term see (and the cases are mentioned). ‘These 
authorities all support a right of recovery in the owner of the property. Such a right, 
however, seems contrary to principle. The lessor, pledgor or lienor seeking to recover 
- inconsistently with the terms of the lease, pledge or lien can do so only by setting up 
the illegality of the transaction. It is not solely upon his ownership that he relies, but 
upon his ownership coupled with the illegality of the contract which ex facie limits it. 
That is, an essential element in his claim arises ex turpi causa.” 
It seems to us that the view expressed by the learned author appears to support 
Mr. Sakhardande’s contention. It appears, however, that it applies to a case 
where the plaintiff’s right, which is sought to be enforced in the suit, is not based 
solely on his ownership but on his ownership coupled with the illegality of the 
contract. In the present case, as we have seen, there is no such combination ` 
and the plaintiffs’ claim is solely based on their title unconnected with any. 
illegality. We do not propose to examine the contention raised by Mr. Sakhar- 
dande in greater detail, because even if we were to accept as correct in law 
his contention that in the case of an illegal transaction, if possession is delivered 
as for a term, at least during the continuance of the term the owner will not 
be entitled to rely on his title and seek to obtain back possession of the pro- 
perty, it seems to us that in the present case, that duration had clearly expired. 
We have on record an intimation given by the plaintiffs to the defendants 
(exh. A-3) inviting their attention to the illegal nature of the transaction and 
further pointing out to them that in view of the illegal transaction they acquired 
no right, their right to remain in possession had come to an end and they 
were required to vacate by the end of the month next after the expiry of the 
month when the intimation-was given. The intimation was given on January 
80, 1956, and the time by which the defendanta were asked to vacate expired 
by the end of February 1956. The suit was filed on March 28, 1956, and con- 
sequently at the time when the suit was filed the duration of the illegal tenancy 
had come to an end. 

In view of the reasons which we have discussed above and in view of the two 
decisions of this Court to which we have referred, we cannot accept Mr. Sak- 
hardande’s contention that the plaintiffs are disentitled from obtaining the 
assistance of the Court to recover possession of the suit premises on the prin- 
ciple of pars delicto. i 

Mr. Sakhardande has then urged that the lower Court ought to have dealt 
with the question as to whether the defendants were licensees of the plaintiffs 
and whether they had committed any breach of the terms of the agreement of 
licence and whether the licence had been validly terminated. Now, it is true 
that the plaintiffs alleged in the alternative that the letter of December 1, 1955, 
which had not the effect of creating a sub-tenancy, could at best be treated as 
creating a licence in favour of the defendants, and that the licence had been 
revoked by the plaintiffs. Defendants, however, contended that they were not 
licensees but were lawful sub-tenants and that the alleged licence by the plain- 
tiffs was not revoked or terminated. It seems to us that there could not be 
a relationship of licensor and licensee in the present case. The document in 
terms purported to create a sub-tenancy, and if the sub-tenancy could not be 
validly created in law, then it would not have the effect of granting a licence 
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to the defendant. It is true that possession was taken by the defendants in 
pursuance of the agreement of December 1, 1955, and, therefore, the possession 
could not be said tò have been taken against the will or in spite of the plain- 
tiffs. However, the possession which the defendants obtained was referable to 
an interest in property which the parties purported to create by the transaction 
of December 1, 1956. If the transaction failed, the possession which the de- 
fendants took was not in pursuance of any legal transaction and would, there- 
fore, be possession which would be wrongful or that of a trespasser. In a 
licence, as defined in s. 52 of the Easements Act, what is granted is only a right 
to do, or continue to do, in or upon the immoveable property of the grantor, 
something which would, in the absence of such right, be unlawful and such 
right does not amount to an easement or an interest in the property. In grant- 
ing a licence, therefore, no interest in property is contemplated to be created 
in favour of the grantee and the right to use which is given is with a con- 
sciousness that all interest in the property remains in the grantor and the 
grattee has only a personal right to use the property. If possession is given in 
pursuance of a transaction which is intended to convey interest in the property 
as, for example, by creating sub-tenancy, such possession cannot be said to 
have been given by way of licence. It is referable to the interest in property 
sought to be created, and if no interest is created because the transaction is 
illegal, the possession is without any right and, therefore, wrongful and that of 
`a trespasser. In this view of the matter, the question as to whether the defen- 
dants were licensees need not be considered and consequently also the further 
question as to whether the licence was revoked. 

The result, therefore, is that all the contentions which Mr. Sakhardande has 
urged befere us in this appeal fail and the appeal is dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Mudholkar and Mr. Justice Patel. 


“THE MUNICIPAL CORPORATION OF GRATER BOMBAY 
v. 
AKBAR 8. SARELA.* 

Indian Railways Act (IX of 1890), Sec. 135(1) & (2)—Railways (Local Authorities’ Taxa- 
tion) Act (XXV of 1941), Sec. 3(1) & (2)—Officer appointed to determine quantum 
of liability of Railway Administration to pay tax levied by local authority—Whether 
officer has jurisdiction to determine question as to existence of such Habilty—Plaint 
—Averment in plaint that Court has jurisdiction over subject-matter of claim made 
tharein—Absence of such averment, effect of. 


Section 135(2) of the Indian Raflways Act, 1890, empowers the Central Govern- 
ment to appoint an officer only for the limited purpose of determining the quantum 
of the Hability of the Railway Administration to pay the tax leviable by the local 
authority and not for determining the question of the liability of such Administration 
to pay a tex at all. It is, therefore, not competent to such an officer to consider, in 
a proceeding before him under s. 185(2) of the Act, the very factum of the liability 
of the Railway Administration to pay the tax of which the amount, if any, is required 
to be determined by it. The officer may, however, construe the notification issued 
under s. 185(1) of the Act or enquire into the existence of the notification. If he 
hold that there is no notification, he must straightaway proceed to dismiss the ap- 
plication made under s. 135(2) of the Act. 

In every plaint the plaintiff has to aver that the Court in which it is filed has juris- 
diction over the subject-matter of the claim made therein. In the absence of such 
an averment, the Court must reject it, unless the Court is satisfied from the other 
averments in the plaint that it has, prima facie, jurisdiction to entertain the plaint 
and that the plaintiffs omission to make the averment as to jurisdiction is a mere 
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clerical or accidental error. But where a plaintiff lodgea his claim and denies the 

jurisdiction of the Court to entertain it, the Court must throw it out forthwith. The 

postition is not different where an initial averment as to the Court’s jurisdiction is 

withdrawn by the plaintiff, either expressly or by necessary implication, later on. 
The facts appear in the judgment. 


Apt Mehta and M. C. Bhatt, with A. M. Desai, for the petitioner. 
8. Baptista, with Little & Co., for respondent No. 2. 
8. Baptista, with N. B. Vakil, for respondent No. 8. 


Mupwoikar J. This is a petition under art. 226 of the Constitution. The 
petitioner, the Municipal Corporation of Greater Bombay, have approached 
this Court for quashing an order of Mr. A. S. Sarela, District Judge, Thana, 
passed in an application made to him by respondent No. 2 under s. 185(2) 
of the Indian Railways Act, 1890, and s. 3(2) of the Railways (Local Authori- 
ties Taxation) Act, 1941. In that application the Western Railway Adminis- 
tration (hereafter referred to as Railway Administration) wanted the deter- 
mination, if any, of a lump sum payable to the petitioner by way of taxes. 

Certain facts must be stated. The Railway Administration owns some 
buildings situate at Malad, which is now within the limits of Greater Bombay. 
In the year 1908 the local area of Malad was made a notified area under the 
provisions of the Bombay District Municipal Act, 1901, and a committee known 
as Malad Notified Area Committee was constituted in respect of it. This com- 
mittee, inter alia, possessed a power of assessment and recovery of taxes within 
the area. In the year 1950 the Government of Bombay made ss. 4 and 7 of the 
Bombay District Municipal Act, 1901, applicable to the local area of Malad, 
and directed that from April 1, 1951, a permanent municipal district shall be 
formed for the local area of Malad. By the Bombay Municipal [Further 
Extension of Limits and Schedule BBA (Amendment)] Act, 1956, (Bombay 
Act LVIII of 1956), the Malad Municipality was abolished and the local area 
which, prior to the coming into force of the said Act, was under the jurisdic- 
tion of the Malad Municipality, became subject to the authority of the Muni- 
cipal Corporation of Greater Bombay. As a result of this notification, the 
buildings owned by the Railway Administration and situate at Malad are now 
within the limits of the Municipal Corporation of Greater Bombay. 

We may mention here that a portion of the Railways which are now under 
the management of the Western Railway Administration were formerly owned 
by the B. B. & C. I. Railway. The assets of this company were taken over by 
the Government of India before the year 1951 and thereafter they vested in the 
B. B. & C. I. Railway Administration. These assets along with those of some 
other railway systems were amalgamated on November 6, 1951, and constituted 
into a single unit called the Western Railway Administration. 

Under s. 185(1) of the-Indian Railways Act, a railway administration shall 
not be liable to pay any tax in aid of the funds of any local authority, unless 
the Central Government declares by a notification the railway administration 
to be liable to pay the tax. In exercise of the powers conferred by this sub- 
section, the Government of India issued a notification on August 28, 1911, of 
which the relevant part is as follows :— 

“In pursuance of section 135 of the Indian Railways Act, 1890 (IX of 1890) and In 
supersession of all previous notifications on the subject the Governor General in Coun- 
cil is pleased to declare that the administration of Bombay Baroda & Central India 
(including Rajputana and Malwa) Railway shall be Hable to pay in ald of the funds 
of the local authorities set out in the schedule hereto annexed, the taxes specifled against 
each in the second column thereof.” 

Thereafter follows the schedule. In pursuance of this notification, the Malad 
Notified Area Committee, and thereafter the Malad Municipal Committee, re- 
covered house and property tax from the B. B. & C. I. Railway Company, 
B. 8. & C. I. Railway Administration and the Western Railway Administration 


. 
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till the year 1952-53 in respect of the buildings owned by it in Malad. For 
the year 1953-54 the Malad Municipality increased the rateable value of the 
buildings belonging to the Railway Administration and ‘called upon it to pay 
the house and property tax on the footing of the revised rateable value. It 
may be mentioned that till the year 1952-53 the Malad Municipality, and be- 
fore it, the Notified Area Committee, recovered taxes from the Railway Ad- 
ministration only with respect to buildings ‘constructed prior to April 1, 1937. 
The Railway Administration was not willing to pay these taxes. 

It may be mentioned here that in the year 1941 a new law was passed by 
the Central Legislature dealing with the question of liability of railways to 
taxation by the local authorities. That law is the Railways (Local Authorities 
Taxation) Act, 1941. The provisions of s. 3(2) thereof are as follows :— 

“While a notification under sub-section (1) is in force, the railway administra- 

tlon shall be liable to pay to the local authority either the tax mentioned in the notifi- 
cation or in lieu thereof such sum, if ány, as a person appointed in this behalf by the 
Central Government may, having regard to the services rendered to the railway and 
all the relevant circumstances of the case, from time to time determine to be fair and 
reasonable. The person so appointed shall be a person who is or has been a Judge 
of a High Court or a District Judge.” 
By its application dated March 23, 1956, the Western Railway Administration 
invoked the jurisdiction of the District Judge, Thana, as the authority con- 
stituted under s. 3(2) of the said Act, for determining ‘‘such sum, if any” 
payable by it as tax to the Bombay Municipal Corporation. This application 
was inquired into by the District Judge, Thana, as the particular area from 
which this dispute arises ig within the limits of the District of Thana. The 
learned District Judge, after considering the statements filed both by the Rail- 
way Administration and the Corporation, came to the conclusion that the pro- 
perties of the Railway Administration in Malad are not liable to pay any tax 
whatsoever to the Corporation, because no notification had. been issued by the 
‘Central Government under sub-s. (1) of s. 8 of the Railways (Local Authori- 
ties Taxation) Act, 1941. Certain other questions which were raised on be- 
half of the Railway Administration were also answered by him; but we need 
not refer to them, because as we will show presently the application of the 
Railway Administration to the District Judge, Thana, was not at all main- 
tainable. 

Tn the first place, we would like to point out that an application under sub- 
s. (2) of s. 3 of the Act, Railways (Local Authorities Taxation) Act, 1941, can 
only be made by a Railway Administration with respect to which a notification 
has been made by the Government under sub-s. (1) of s. 3 of the Act. It is 
common ground that no notification whatsoever has been made by the Central 
Government under the aforesaid provision, whether in respect to the Western 
Railway Administration, or with respect to its predecessors, the B. B. & C. I. 
Railway Co. and the B. B. & C. I. Railway Administration. Indeed, that is 
the finding of the Authority itself. 

There is, however, another provision, under which an application for deter- 
mination of the tax could be made by a Railway Administration. That pro- 
vision is 8. 185(2) of the Indian Railways Act. The provisions of that sub- 
section are as follows :— 

“While a notification of the Central Government under clause (1) of this section 
is in force, the railway administration shall be liable to pay to the local authority either 
the tax mentioned in the ‘notification or, in lieu thereof, such sum, if any, as an officer 
appointed in this behalf by the Central Government may, having regard to all the cir- 
cumstances af the case, from time to time determine to be fatr and reasonable.” 
These provisions are substantially the same as those of subs. (2) of s. 3. No 
doubt, the Railway Administration has stated in its application to the District 
Judge that it was invoking its jurisdiction under sub-s. (2) of s. 3; but in para. 9 
of its application it has made a reference to the provisions of s. 135(2) ofthe 
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Indian Railways Act. We are, therefore, prepared to treat the application 
of the Railway Administration as one under both the provisions, that is, of 
s. 8(2) of the Railways (Local Authorities Taxation) Act, 1941, and s. 135(2) 
of the Indian Railways Act, 1890. 

Now, in order to attract the provisions of sub-s. (2) of s. 135, not only must 
there be a notification of the Central Government under sub-s. (1) of s. 186, 
but there must be a liability upon the Railway Administration to pay a tax by 
virtue of the notification. In other words, it is only where the Railway Adminis- 
tration is made prima facie liable to pay a tax to a local authority that it can 
approach the appropriate authority for determining the quantum of such liabi- 
lity. We may mention that though in the original application made by the Rail- 
way Administration its liability to pay the tax by virtue of the notification issued 
under s. 185(1) was not disputed, in the written statement filed on its behalf 
subsequently that liability was questioned. It was for this reason that the 
learned District Judge thought it necessary to decide the question as to whether 
there was any liability on the Railway Administration to pay the tax at all. ~ 

There is, however, a material aspect of this matter which has been overlooked 
by the learned District Judge. That is the effect of the stand taken by the 
Railway Administration in para. 1 of its written statement on the submissions 
made by it in para. 10 of its application. In the latter paragraph it seems to 
proceed on the assumption that the notification of the year 1911 entitles the 
District Judge to determine ‘such sum, if any,’ as may be found payable by 
it and has elected to do so, if the District Judge finds that it would be fair and 
reasonable to order it to pay a particular sum. But in para. 1, this is what it 
BAYS: 

Tihe applicant respectfully submits that in view of the fact that there does not exist 
any notification of the Government of India either under the provisions of sec. 135(1) 
Indian Railways Act, 1890, or under sec. 3(1) of the Railways (Local Autho- 
ritles Taxation) Act, 1941, declaring the liability of Tax Westman Rattway 
Apwawistnaation to the payment of any tax to the Malad District Munici- 
pality, the applicant administration is not liable in law to pay any tax what- 
ever to the opponent municipality in the absence of any such notification. The 
applicant says that the only notification which was issued by the Government of India 
under sec. 135(1) of the Indian Railways Act, 1890, was dated August 24, 1M1, and related 
to the former B.B. & CL Railway Administration. The lability which was declared 
by the said notification of the said BB. & CI Railway Administration to the Malad 
(Notified Area) Committee was in respect of house and property tax. The said BB. & 
CL Railway Administration as such ceased to exist with effect from November 6, 1951, 
on which date the sald BB. & CI. Railway Administration along with the Administra- 
tions of the Saurashtra Railway, Jaipur State Railway, Rajasthan Railway and the Sec- 
tion Marwar Junction to Phulad forming part of the ex-Jodhpur Railway Administra- 
tion, were integrated into one Unit known as the Western Railway Administration. The 
applicant, therefore, submits that the Western Raflway is not just a change of name 
for the former B.B. & C.L Railway Administration but is altogether a distinct, separate 
and independent untt formed out of the merger of the five different Railway Adminis- 
trations. In the circumstances and as there does not exist any notification of the Gov- 
ernment of India declaring the liability of the Western Railway Administration to pay 
any tax in aid of the funds of the opponent municipality, the applicant is not liable to 
pay any tax to the opponent municipality in respect of any of its properties situated 
within the limits of the opponent municipality.” 

No doubt, it has raised certain contentions on the merits also, but they being 
“without prejudice’ to the main contention, cannot survive if the District 
Judge hag no jurisdiction to entertain the application. By raising the con- 
tention as to the absence of notification the Railway Administration must be 
deemed to have amended its original application. 

Now, where a person seeks from a tribunal an adjudication of a dispute, he 
must allege and, where disputed, prove that the tribunal has jurisdiction to 
entertain the proeeeding in which the dispute is raised. Thus, in every plaint 


1959.] _ MUNICIPAL OORP. v., AKBAR BABBLA (A.0.J.}—Mudholkar J. 1101 


the plaintiff has to aver that the Court in which it is filed has jurisdiction 
over the subject matter of the claim made therein. In the absence of such an 
averment, the Court must reject it, unless the Court is satisfied from the other 
averments in the plaint that it has, prima facie, jurisdiction to entertain the 
plaint and that the plaintiff’s omission to make the averment as to jurisdiction 
is a mere clerical or accidental error. But where a plaintiff lodges his claim 
and denies the jurisdiction of the Court to entertain it, the Court must throw 
it out forthwith. The position is not different where an initial averment as 
to the Court’s jurisdiction is withdrawn by the plaintiff, either expressly or by 
necessary implication, later on. 

In our opinion, the quotation from para. 1 of the Railway Administration's 
written statement displaces the contrary submissions in its application, with 
the result that the Railway Administration must be held to deny the very 
jurisdiction of the learned District Judge to deal with the claims. In the face 
of this denial, there is nothing that the learned District Judge could have done 
but to dismiss the Railway Administration’s application. 


It is clear that sub-s. (2) of s. 185 empowers the Central Government to ap- 
point an officer only for the limited purpose of determining the quantum of the 
liability of the Railway Administration to pay the tax leviable by the local 
authority and not for determining the question of the liability of such Adminis- 
tration to pay a tax at all. If we look to the language of sub-s. (2) of a. 185, 
it is clear that the existence of liability on the Railway Administration to pay 
a tax to the local authority is a condition precedent to the exercise of the juris- 
diction to determine the quantum of liability under s. 185(2) of the Act. In 
other words, only a Railway Administration which accepts the position that it 
is liable to pay a tax that is entitled to approach the appropriate authority 
under sub-s. (2) of s. 135. It is, therefore, not competent to such authority 
to consider, in a proceeding before him under this provision, the very factum 
of the liability of the Railway Administration to pay the tax of which the 
amount, if any, is required to be determined by it. 

Mr. Baptista, who appears for the Railway Administration, has strenuously 
urged that the words ‘such sum, if any’ which occur in sub-s. (2) of s. 135 
clearly indicate that the authority appointed thereunder has jurisdiction to 
consider the question of the liability of the Railway Administration to pay tax. 
The opening words of sub-s. (7) of s. 135 are ‘‘while a notification of the Cen- 
tral Government under clause (1) of this section is in force”. Now, once a 
notification is issued under the aforesaid provision, it would follow that the 
exemption of a Railway Administration from liability to pay a tax donferred 
by the opening words of sub-s. (1) of s. 185 is taken away or modified by that 
notification. That is a settled and indisputable fact and cannot be questioned 
before or by the authority approached under s. 135(2). The authority can 
construe the notification or enquire into the existence of the notification. If 
it holds that there is no notification, if must straightaway proceed to dismiss 
the application. It has no power to go into the queation of the liability of 
the Railway Administration to pay a tax at all Where it chooses to entertain 
the application, it must function only with respect to a matter which is covered 
by the notification. In other words, the position is that the District Judge can 
exercise his functions only in respect to a Railway Administration which is 
not wholly exempted from paying a tax. The function entrusted to him is a 
limited one, vis. the determination of the sum, if any, which is payable by a 
Railway Administration to a local authority by way of taxes. No other fune- 
tion is entrusted to him. The question as to the existence of liability is wholly 
beyond his jurisdiction to determine. There are also other words in sub. (2) 
of a. 185 which lead to the same effect. The concluding portion of the sub- 
section to the effect that the officer indicated therein has to determine such sum 
as appears to him, ‘fair and reasonable’ are pertinent. Now, it may be that 
he may think that in the circumstances of a particular case it would not be fair 
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and reasonable to order that anything should be paid to a local authority. For 
covering such a case it was necessary to insert the words ‘if apy’ in these pro- 
visions. We, therefore, do not think that the use of these words in this pro- 
vision entitles the District Judge to determine the question as to the liability 
of the Railway Administration to pay a tax to a local authority by virtue of 
the notification of the Government under sub-s, (1 ) of s. 135. 

Since that is our view, it would follow that the application of the Railway 
Administration to the authority was wholly misconceived. It was not obliga- 
tory upon the Railway Administration to approach the authority at all in 
this matter. Indeed, if they dispute the very fact of the liability, then the 
proper course for it is to go to the ordinary civil Court for redress and not 
to the authority appointed under the Railways Act. Since in our opinion the 
learned District Judge had no jurisdiction to entertain the application, it fol- 
lows that his findings on the various questions raised by the Railway Adminis- 
tration are inefficacious. 

Accordingly, we make the rule absolute in terms of the prayer and dismiss 
the application of the Railway Administration made to the District Judge, 
Thana. As the point concerning his jurisdiction was not taken by the peti- 
tioner before the District Judge, we make no order as to costs. 


Rule made absolute. 


[NAGPUR BENCE] 


Before Mr. Justice Datar and Mr. Justice Nath. 


STATE OF BOMBAY v. MATHURADAS BULAKIDAS MOHOTA.* 

Diverted Lands Revision of Assessment Rules, 1952, Rule 1(2)—Central Provinces Land 
Revenue Act (II of 1917), Secs. 104-A, 106,} Chap. VI—Central Provinces Settlement 
Act (VI of 1929), Sec. 2—Central Provinces Tenancy Act (I of 1920), Sec. 36-A— 
Petitioner declared Malik-makbuza in respect of his holding not assessed at settle- 
-ment under Chap. VI of C. P. Land Revenue Act and land-revenue fired under 
8. 36-A of C. P. Tenancy Act—Proceedings under s. 104-A of C. P. Land Revenue 
Act started against petitioner for revision of assessment under Assessment Rules 
of 1952—Applicability of Rules to Malik-makbuza holding of petitioner. 


The words “settlement” and “at settlement” occurring in r. 1(2) of the Diverted 
Lands Revision of Assessment Rules, 1952, mean the settlement under Chapter VI 
of the Central Provinces Land Revenue Act, 1917. f 

The petitioner who was the holder of a land as an occupancy tenant, on which no 
assesment was levied at the settlement under Chapter VI of the Central Provinces 
Land Revenue Act, 1917, was declared to be a Malik-makbuza in regard to his hold- 
ing, and under s. 36A of the Central Provinces Tenancy Act a certain amount was 
fixed as land-revenue payable for the holding. Thereafter, proceedings under - 
a. 104A of the Central Provinces Land Revenue Act were started against the peti- 
tioner for revision of the assessment levied on the land, on the ground that he had 
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relevant sections are as under:— 
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diverted his holding to non-agricultural purposes. The assessment was accordingly 
revised under the Diverted Lands Revision of Assessment Rules, 1952. On the ques- 
tion whether the Rules applied to the Malik-makbuza holding:— 

Held, that although land-revenue came to be fixed by the revenue officer during 
the currency of the settlement under Chapter VI of the Central Provinces Land 
Revenue Act, the Malfk-makbuza holding could not be regarded as having been 
assessed at settlement within r. 1(2) of the Assessment Rules, and that, therefore, 
the Rules did not apply to such holding and the revision of assessment in accordance 
with the Rules was illegal. 


On August 16, 1941, one Mathuradas (petitioner) purchased 10.50 acres of 
land out of occupancy field No. 73/2 of mouza Chahalangadi, tahsil Hinganghat, 
and about two years later acquired malik makbuza rights therein. The land 
revenue assessed thereon was Ra. 148-0. After the purchase of the field, the 
petitioner planted fruit and ornamental trees therein and also a grove of flower 
garden in a portion of the fleld. He constructed a house, servant quarters, a 
reservoir, a tank and an engine room. 6.09 acres of land was covered by fruit 
trees and manure pits, 0.12 acres by the flower garden, 0.97 acres by houses for 
agricultural servants, a guest house, a tank and an engtne room and 3.25 acres 
by fruit trees. On November 25, 1951, the patwari reported to the revenue 
authorities that the land was diverted to non-agricultural purposes. Acting on 
the report of the patwari, the assessment on the field was revised under the 
Diverted Lands Revision of Assessment Rules, 1952, and raised to Rs. 105 per 
annum. The petitioner appealed to the Deputy Commissioner against the re- 
vised assessment, but his appeal was dismissed. He preferred a second appeal 
before the Board of Revenue which was also dismissed. He then applied to the 
Nagpur High Court under art. 226 of the Constitution. The application was 
heard by Mudholkar J. who held that the order of assessment as revised was with- 
out jurisdiction and set aside the order, observing in his judgment as follows: 


MUDHOLKAR J. Four points were urged on behalf of the petitioner before 
me. The frst point was that the land has not been diverted by him to non- 
agricultural purposes, and in support of this contention he placed reliance upon 
the definitions of ‘‘agriculture’’ and ‘‘improvements’’ contained in the C. P. 
Tenancy Act, 1920. According to him, though this Act was passed subsequent 
to the Land Revenue Act, the definitions given therein should guide the Court 
in interpreting the provisions of the Land Revenue Act. The second point taken 
was that the rules under which the provision has been made do not apply to 
the field in question inasmuch as it was not Malik Makbuza land at the time of 
the last settlement. The third point was that r. 8 of. the rules framed under 
s. 106(2) of the C.P. Land Revenue Act with s. 104-A is ultra vires to the extent 
to which it conflicts with the provisions of s. 104A. Finally it was said that 
there was no legal basis for assessing the land at 2 annas per square foot. 

It is not necessary for me to deal with all these contentions except the second. 
Sub-rule (2) of r. 1 is in the following terms: 

“They shall apply in respect of the revision of assessment undertaken during the 

currency of settlement m respect of Malik-makbura lands assessed at settlement as 
agricultural lands and diverted to a non-agricultural purpose during its currency.” 
It seems to me clear that the intention was to apply those rules for assessment 
of lands which were held in Malik Makbusa rights at the previous settlement. 
and were assessed as agricultural lands. The contention of Shri Adhikari is 
that these rules applied to all lands which are at this date Malik Makbuza lands 
provided they were assessed at the last settlement as agricultural lands. To 
my mind, that construction is not warranted by the language used. In the 
circumstances, I hold that the assessment made was without jurisdiction and 
quash it. 

In passing I may add that the first contention of the petitioner derives sup- 
port from the decision of the Division Bench in Gopalrao v. Anandi,’ where 
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the learned Judges have accepted the definition of “agricultural”? contained in 


the C.P. Tenancy Act for the purpose of interpreting th D 
Berar Land Revenue Code. rpreting the same word in the 


T= State of Bombay appealed under the Letters Patent. 


N. L. Abhyankar, Special Government Pleader, for the appellant-State. 
M. N. Phadke, for respondent No. 1. eee 


Datare J. This is an appeal under the Letters Patent preferred on behalf of 
the State of Bombay against the petitioner who had filed an application under 
art. 226 of the Constitution in this Court. The learned Judge before whom 
the application came up for hearing allowed the application and held that the 
order of asseesment as revised by the revenue authorities was without juris- 
diction and, therefore, could not be sustained. 

The facts that led to this appeal are these. One Rama Kunbi and his son 
were the occupancy tenants of field No. 73 which originally admeasured 36.84 
acres. On August 16, 1941, the present petitioner purchased from them an 
area of 10.50 acres out of field No. 73, and the area purchased by him came to 
be numbered as 73/2. There was then no assessment levied either upon the 
entire fleld No. 73 or upon the strip No. 78/2 purchased by the petitioner. 

On March 5, 1943, the petitioner who was thus the holder of the occupancy 
tenancy land, made an application praying that he may be declared to be a 
malik-makbuza in respect of his holding. The Deputy Commissioner, before 
whom the application came up for hearing, declared the petitioner to be a malik- 
makbuza in regard to his holding, and under the provisions of s. 36-A of the 
C.P. Tenancy Act and the rules made thereunder fixed the land-revenue at 
Rs. 14-8-0 payable for the petitioner’s holding. 

In December 1951, proceedings were started for the revision of the assess- 
ment levied on the land on the ground that the petitioner had diverted his 
holding to non-agricultural purposes. These proceedings appear to have been 
started under the provisions of s. 104-A of the C.P. Land Revenue Act, 1917. 
The assessment was revised and the land-revenue was assessed at Rs. 105 under 
the Diverted Lands Revision of Assessment Rules, 1952 (hereinafter referred 
to as the Assessment Rules). The petitioner thereafter appealed to the Deputy 
Commissioner and then to the Board of Revenue, but his appeals failed. Finally. 
as stated above, he approached this Court with an application under art. 226 of 
the Constitution for setting aside the order of revised assessment as passed by 
the revenue authorities. 

The application came before Mr. Justice Mudholkar who held that the order 
of assessment as revised by the revenue authorities was without jurisdiction 
and accordingly he set aside the order passed in that behalf. The State has 
now come before us in appeal under the Letters Patent. 

Under s. 104-A of the C. P. Land Revenue Act, if any land is appropriated 
to a non-agricultural purpose since it was last assessed, the assessment is liable 
to be revised and the land-revenue assessed by the Deputy Commissioner with 
reference to. the altered value of such land in accordance with the rules made 
under s. 106 of the Act. It is the case of the State that in the present case the 
assessment came to be revised and the land-revenue assessed in accordance with 
the Assessment Rules. The question, therefore, is whether these rules apply 
to the malik-makbusa holding in respect of which the land-revenue was fixed 
by the revenue officers under the provisions of s. 36-A of the C. P. Tenancy 
Act. It may be noted that the argument that was advanced before Mr. Justice 
Mudholkar was different from what has been submitted before us by the 
Special Government Pleader. Before Mr. Justice Mudholkar, it does not seem 
to have been disputed that the settlement referred to in the rules meant only 
the general settlement which was in the present case made some time in the 
year 1910 or 1911 under Chapter VI of the C: P. Land Revenue Act and 
it was not argued that it would also refer to any settlement which may have 


- 


1959.] i STATE OF BOMBAY 0. MATHUBADAS (A.0.J.}—Datar J. 1105 
been arrived at, in respect of any individual holding as in the present case. 
The argument is that if after the general settlement of the year 1910 there has 
been an occasion—and indeed there had been an occasion in the present case— 
for fixing the land-revenue in respect of a land which is liable to be assessed to 
land-revenne, the fixation of such land-revenue must mean, under the circum- 
stances, settlement for the purpose of the rules under which a revision of assess- 
ment will have to be made. Now, the Special Government Pleader referred us 
to cl, (a) of subs. (1) of s. 106 of the C. P. Land Revenue Act. That section 
says that the Deputy Commissioner may, during the currency of a settlement, 
assess land-revenue on or in respect of lands which are liable to assessment, but 
have not been assessed, including plots of land the owners of which have been 
declared malik-makbuzas. It is true that s. 106 gives power to the Deputy. 
Commissioner to assess land-revenue in respect of lands which are liable to 
assessment and which have not been assessed so far; and if we regard a malik- 
makbura holding as a plot of land liable to assessment and as a land which has 
not been assessed till 1943, then what was done by the revenue officer in the 
year 1948 may be regarded as having been done in the exercise of the power 
under cl. (a) of sub-s. (1) of s. 106. But can such fixation of Jand-revenue 
be termed as an assessment of the malik-makbuza holding at settlement? It is 
true that such assessment was levied during the currency of the settlement 
under Chapter VI of the C. P. Land Revenue Act. Although the assessment 
came to be levied, or to use the words of s. 36-A of the C. P. Tenancy Act the 
land-revenne came to be fixed by the revenue officer, during the currency of 
the settlement, still the malik-makbuza holding could not be regarded as having 
. been assessed at settlement. Sub-rule (2) of r. 1 of the Asseasment Rules says: 

“They (rules) shall apply in respect of the revision of asseasment undertaken during 
the currency of settlement in respect of Malik-makbura lands assessed at settlement 
as agricultural lands and diverted to a non-agricultural purpose during its currency.” 
The Special Government Pleader says that the word ‘‘settlement’’ in sub-r. 
(2) cannot be given any special meaning so as to refer only to the settlement 
under Chapter VI of the C. P. Land Revenue Act at which malik-makbusza 
lands were assessed as agricultural lands in 1910 or 1911. According to his 
submission, the word ‘‘settlement’’ is used in its ordinary, literal sense and 
whenever there is a fixation of land-revenue that fixation of land-revenue must 
be taken to mean settlement.. Lf there was no definition of the term ‘‘settle- 
ment’’ probably there was some forces in the contention made on behalf of the 
State. There is a definition of the term ‘‘settlement’’, which appears to be 
an exhaustive definition, in the C. P. Settlement Act, 1929. Section 2 of the 
said Act defines the term ‘‘settlement’’ as follows: 

“A ‘settlement’ means the results of the series of operations in a local area regulat- 
ed by this Act and Chapter VI of the Central Provinces Land Revenue Act, 1917; and 
the period during which such results are to be in force is called the ‘term of the settle- 
ment’.” 

If this definition refers to the settlement as is made under Chapter VI of the 
C. P. Land Revenue Act, then we are of the view that the same meaning should 
be given to the words ‘‘settlement’’ and ‘‘at settlement’’ which are mentioned 
in the rule which we are now considering. The Special Government Pleader 
contended that sub-r. (3) of r. 1 stated that nothing contained in Chapter 
VI of the C. P. Land Revenue Act shall apply in respect of the revision of 
assessment on lands to which these rules apply. He also referred us to sub- 
s. (2) of s. 106 of the C. P. Land Revenue Act which says that the State 
Government may, in supersession or modification of the provisions of Chapter 
VI, make rules for the purpose of carrying into effect the provisions of this 
section. Even though Chapter VI of the Land Revenue Act is not to apply 
in respect of revision of assessment on lands to which the Assessment Rules 
apply, still it does not mean that the term ‘‘settlement’’ as used in that 
Chapter and as defined in the C. P. Settlement Act cannot be considered in 
construing sub-r. (2) of r. 1 of the Assessment Rules. It ig true that the 
LR.— TO. 
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Government has been given the power under sub-s. (2) of s. 106 to frame such 
rules either in superseasion or in modification of the provisions of Chapter VI, 
but in the absence of any definition of the term ‘‘settlement”’ either in the C. P. 
Land Revenue Act or in the Assessment Rules, we think: recourse must be had 
to the definition of ‘‘settlement’’ as given in the C. P. Settlement Act, and the 
words ‘‘settlement’’ or ‘‘at settlement’’ occurring in sub-r. (2) of r. 1 of 
the Assessment Rules must be construed accordingly. 

Further, the opening words of s. 106 of the C. P. Land Revenue Act mention 
the words ‘‘during the currency of settlement’. The word ‘‘settlement’’ oc- 
curring in s. 106 under sub-s. (2) of which the Assessment Rules are framed, 
must also be understood as meaning settlement under Chapter VI of the C. P. 
Larid Revenue Act, apart from the definition of ‘‘settlement’’ in the C. P. 
Settlement Act. ' 

__We, therefore, hold that the words ‘‘settlement’’ and ‘‘at settlement’’ occur- 
ring in sub-r. (2) of r. 1 of the Assessment Rules must mean the settlement 
under Chapter VI of the C. P. Land Revenue Act. It is not disputed that 
the malik-makbura holding in the present case had not been asseased at such 
settlement. If so, the Assessment Rules will’ not apply to such holding and 
the revision of assessment in accordance with such rules would be illegal. We, 
accordingly, confirm the judgment of Mr. Justice Mudholkar though for reasons 
mia are slightly different from those which induced him to allow the appli- 
cation. 

Accordingly, the letters patent appeal fails and must be dismissed with costs. 

Appeal dismissed. 


[NAGPUR BENOH] 


Before Mr. Justice Datar and Mr. Justice Naik. 


V. M. DORLIKAR v. CHIEF EXECUTIVE OFFICER, NAGPUR 
CORPORATION.” 

Master and Servant—Suspenmon from service—Authority empowered to inflict penalty 
of suspension whether can pasa order of suspension making it operative for period 
when servant has actually rendered service. 5 

The authority empowered to inflict the penalty of suspension cannot make the 
penalty operative for a period during which the person upon whom the penalty is 
imposed was eltber in service or in law must be deemed to have been in service. 
Therefore, the authority cannot pass an order of suspension as a penalty so as to make 
it retrospective and operate for a period in thè past when the servant on whom 
the penalty is proposed to be imposed has already either ‘actually rendered the ser- 
vice or in law must be deemed to have been in service. 

Hemanta Kumar v. S. N. Mukherjee,’ Abid Mohammad v. The State’ and U. P. 
Government v. Tabarakh,’ referred to. 


Onz V. M. Dorlikar (petitioner) was working as a Sanitary Inspector under 
the Municipal Committee of Nagpur, which was constituted as a Corporation, 
with effect from February 2, 1951. A departmental enquiry was held against him 
on certain charges and a report was submitted by the enquiring officer on 
December 12, 1949, holding him guilty but recommending only a warning as 
punishment in view of extenuating factors. However, the Officer-in-charge of 

- the Municipal Committee took a serious view of the matter and passed an order, 
dated February 22, 1950, terminating his services. As the petitioner held a 
specified post under the C. P. and Berar Municipalities Act, the approval of 


"Decided, F 87, 1959. Appeal No. 1 [195] ALR. Cal. 840. 
92 of 1954 under the Letters Patent, inst the 2 ligao A.IR.M.P. 44. 
order passed G. P. Bhutt, J., in Hans- 3 {1 ALR. AIL 151. 
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the State Government was necessary to impose the penalty. The Board of 
Reyente, acting in exercise of the powers conferred on it by the State Govern- 
ment, was accordingly approached and granted the necessary approval. The 
order was thereafter communicated to the petitioner on April 27, 1951. 

The petitioner went up to the High Court under art. 226 of the Constitution 
against the order and it was quashed by the High Court on the ground that 
under the City of Nagpur Corporation Act (II of 1950), which had come into 
effect on the date of the communication of the order, it was the Chief Executive 
Officer who alone could terminate his services. The Chief Executive Officer 
accordingly took up the matter and called upon the petitioner to appear in 
person in connection with the departmental enquiry. He also ordered that he 
would be treated as under suspension from the date of his relief, namely May 1, 
1951. In the end he passed an order, dated November 27, 1952, dispensing 
with his services. 

The petitioner thereon preferred two appeals to the Board of Revenue 
(1) against the order of suspension and (2) against the order dispensing with 
his services. The Board of Revenue held that in the circumstances of the case 
the punishment imposed on the petitioner was too severe. In this view, the 
learned Member of the Board passed the following order :— 

“In view of these considerations, I feel that the order of the Chief Executive Officer 
dispensing with the services of the appellant is too drastic. I set aside the order and 
direct that, he shall be reinstated in his post as Sanitary Inspector forthwith. The 
period from 1-5-1951 till the date of his reinstatement shall be treated as a period of 
suspension. That will be an adequate punishment for the acts of omission and com- 
mission that are proved against him in the departmental enquiry.” 

The petitioner applied to the Nagpur High Court under art. 226 of the Con- 
stitution for quashing the order of the Board of Revenue which had directed 
that the period of the petitioner’s service from May 1, 1951, until the date of 
his reinstatement should be treated as a period of suspension. The application 
was heard by G. P. Bhutt J., who in the course of his judgment delivered on 
October 6, 1954, observed as follows: 


Buurtr J. It will appear from the above that the suspension ordered by 
the Board of Revenue was by way of punishment which is prescribed under 
el. (v), sub-s.-(2), s. 53 of the City of Nagpur Corporation Act, as one of the 
punishments liable to be inflicted on the servants of the Corporation under the 
Act. Suspension is also ordered for the purpose of holding a departmental 
enquiry under the rules framed under s. 420 of the Act, which does not con- 
stitute punishment contemplated by s. 53. It was contended by the learned 
counsel for the petitioner that since he was suspended for the purpose of hold- 
ing a departmental enquiry by the Chief Executive Officer, suspension could 
not be ordered by way of a substantive punishment by the Board of Revenue. 
It was also urged that the Board of Revenue could not inflict that punishment 
unless a show cause notice was served on the petitioner and fresh opportunity 
was given to him to defend himself as prescribed under the rules. It was 
further contended that as there was no departmental enquiry during the period 
May 1, 1951, until November 24, 1952, when it was taken up by the Chief 
Executive Officer, he could not be suspended during that period under the 
rules. 

As regards the first contention, there is nothing in the City of Nagpur Cor- 
poration Act or the rules framed thereunder to show that the authorities entitled 
to punish a servant are not competent to treat the suspension ordered for the 
purpose of a departmental enquiry as a punishment. In fact, that would be a 
measure in the servant’s own interest of which it would be incongruous to make 
a complaint. The Board of Revenue, as the appellate authority, has all the 
powers of punishment which the punishing officers possess under law. There 
is, therefore, no force in this contention. 

Regarding -the second contention, it does not appear that it is necessary #o 
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issue a fresh show cause notice for a lesser punishment when kair servant was 
already given a reasonable opportunity to defend himself as against a higher 
punishment. No authority was cited in support of the contention that is urged, 
which, in my opinion, is not well founded. 


Coming to the last contention, what the rules prescribe is suspension ‘‘for 
the purpose of holding a departmental enquiry’’. It cannot, therefore, be 
urged that the suspension must be limited only to the period during which the 
departmental enquiry is actually under progress. Nor is there any provision 
prohibiting the period of suspension to commence from a back date. There is, 
therefore, no force in this contention as well. 


The petition accordingly fails and is dismissed with costs. 
The petitioner appealed under the Letters Patent. 


K. B. Chandurkar, for the appellant. 
A. 8. Bobde for 8. M. Hajarnavis, for respondent No. 1. 
N. L. Abhyankar, Special Government Pleader, for respondent No. 2. 


Daraz J. The appellant before us was originally a Sanitary Inspector under 

the Municipal Committee of Nagpur. A departmental enquiry was 

against him, and on December 12, 1949, the Enquiry Officer submitted his report. 
The the Bocaire Officer held that "the appellant was guilty of the charges for 
which the enquiry had been started, but recommended that as there were ex- 
tenuating circumstances, only a warning be given to the appellant by way of 
punishment. The Officer-in-Charge of the Municipal Committee, however, took 
a different view on the question of punishment to be awarded to the appellant 
and accordingly passed an order on February 22, 1950, terminating his services. 
It was necessary under the rules that this order of the Officer-in-Charge had 
to be approved of by the Board of Revenue. It appears that the Board of 
Revenue also approved of this order and the same was communicated to the 
appellant on April 27, 1951. 

The appellant thereafter approached this Court by a special application under 
the provisions of art. 226 of the Constitution. On November 20, 1952, the High 
Court in its jurisdiction under art. 226 of the Constitution set aside the order 
of dismissal as it had not been passed by a proper authority under the pro- 
visions of the City of Nagpur Corporation Act, 1948. 

After the High Court’s order was communicated to the Chief Executive 
Officer, the Chief Executive Officer on or about November 24, 1952, called upom 
the appellant to appear before him on November 26, 1952, in connection with 
the departmental enquiry held against him. The Chief Executive Officer also 
informed him that pending final orders, he was ‘‘treated under suspension’’ 
from the date of his relief (May 1, 1951). On November 27, 1952, the Chief 
Executive Officer passed a final order to the effect that ‘‘ the services of Shri V. 
N. Dorlikar (appellant), Sanitary Inspector (under suspension), City of 
Nagpur Corporation, are dispensed with, with effect from forenoon of 27th of 
November 1952”. 

Two appeals were thereafter filed by the present appellant to the Board of 
Revenue. Appeal No. 89/XXIV-2-A of 1952 was filed the order of 
suspension which, as stated above, had been passed by the Chief Executive 
Officer on or about November 24, 1952. Appeal No. 40/XX1V- 2-A of 1952 
was preferred against the final order dispensing with the services of the ap- 
pellant passed by the Chief Executive Officer on November 27, 1952. These 
appeals were disposed of by the Board of Revenue, Madhya Pradesh, on May 11, 
1954. The learned Member of the Board dismissed the first appeal on the 

ground that no objection could be taken in equity to the order of the Chief 
Brecutive Officer placing Dorlikar (appellant) pending inquiry, under sus- 
pension with effect from May 1, 1951. In the second appeal, however, the 
learned Member held that the order of the Chief Executive Officer dispensing 
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with the services of the appellant was too drastic, and he accordingly passed the 
following Order: 

“I set aside the order and direct that he (appellant) shall be reinstated in his post 

as Sanitary Inspector forthwith. The period from 1-5-51 till the date of his re-instatement 
shall be treated as a period of suspension. That will be an adequate punishment for 
the acts of omission and commission that are proved against him in the departmental 
enquiry. With this modification, the second appeal is also dismissed.” 
Although the two appeals were disposed of by two different orders though 
contained in the same judgment, surprisingly enough the appellant came to this 
Court by a special application under art. 226 of the Constitution only against 
the order rejecting his appeal No. 39/XXIV-2-A of 1952. In the application 
he stated that he was aggrieved by the order rejecting his appeal No. 39/XX1V- 
2-A of 1952 and that he was moving for quashing the order of suspension 
passed by the Chief Executive Officer and confirmed by the Board of Revenue. 
In the prayer clause it was mentioned that the order of suspension passed by the 
Chief Executive’ Officer, Nagpur Corporation, and the Board of Revenue be 
quashed by issue of a writ of certiorari or such direction as will meet the ends 
of justice. This application came on for hearing before Mr. Justice G. P. Bhutt 
on October 6, 1954. On behalf of the applicant (appellant) three contentions 
were raised before him. It was stated that suspension could not be regarded 
as a punishment when the order of suspension had been directed to take effect 
from May 1, 1951. Secondly, it was urged that the order of suspension as 
passed by the Board of Revenue could not be passed without a proper notice 
being given to the petitioner before such order could be passed. Finally, it 
was urged that the order of suspension as passed by the Chief Executive Officer 
on or about November 24, 1952, making it retrospective from May 1, 1951, could 
not be sustained. The learned Judge rejected these contentions and dismissed 
the application. It is against the judgment of the learned Judge dismissing 
the special civil application that the petitioner (appellant) has come to this 
Court in appeal under the Letters Patent. 

Mr. Chandurkar, who appears on behalf of the appellant, has, in the first 
place, contended that the order of suspension passed by the Chief Hxecutive 
Officer was bad inasmuch as he directed that that order should take effect from 
an earlier date, namely from May 1, 1951. He drew our attention to the fact 
that on November 20, 1952, the High Court had declared that the order of 
dismissal as passed by the Officer-in-Charge of the Municipal Committee was 
illegal. Mr. Chandurkar contended that the effect of the High Court’s judg- 
ment setting aside the order of dismissal was that the appellant was in service, 
and when he was lawfully in service the Chief Executive Officer could not pass 
an order of suspension so as to affect the period during which, in view of the 
High Court’s judgment, the appellant must be deemed to have been legally in 
service. It may be noted that the order of suspension was passed by the Chief 
Executive Officer at the stage of enquiry, which, in view of the subsequent 
judgment of the High Court, could not have been regarded as finally disposed 
of. All what the High Court did was to declare the order of dismissal as being 
illegal. The result of it was that the matter could still be regarded as being 
at the stage of enquiry, and if at that stage the Chief Executive Officer, parti- 
cularly having regard to the fact that the appellant had given up his charge 
on May 1, 1951, purported to pass the order of suspension operating from 
May 1, 1951, it could be held that it was an order passed during the stage, of 
enquiry and the rules do not prohibit the passing of such order of suspension 
in the course of the enquiry. Whether the order could be retrospective if it 
was directed to take effect from a date previous to the date on which the enquiry 
started does not fall for consideration in the present case because before May 1, 
1951, the enquiry had already started so far back as the year 1949. However, 
it is ‘not necessary for our purpose to consider the propriety or the legality of 
this order. The final order came to be passed by the Chief Executive Officer 
himself. With the passing of the final order by the Chief Executive Offices, 
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it must be held that the order of suspension came to an end. Further, it is 
not this order against which the appellant could have any real grievance. It is 
the order which has been passed by the Board of Revenue in appeal against 
which the appellant could have any grievance at all The order that was 
passed by the Board of Revenue by way of punishment was passed in appeal 
No. 40. But, as I have already stated, the appellant did not make any grie- 
vance against or challenge this order in his application filed in this Court under 
art. 226 of the Constitution. We do not think that Mr. Chandurkar is right 
when he says that it was not necessary for the appellant to challenge this order 
when the earlier order of suspension pending inquiry as passed by the Chief 
Executive Officer and confirmed by the Board of Revenue in appeal No. 89 had 
been duly challenged in his application. We may, however, assume that it is 
open to the appellant to impugn this order in the appeal and proceed to con- 
sider its propriety and legality. 

Mr. Chandurkar contends that the Board of Revenue could not pass an order 
of suspension by way of punishment go as to make it retrospective in effect and 
operate from May 1, 1951. In support of his contention, Mr. Chandurkar has 
relied upon certain decisions of other High Courts. In Hemania Kumar v. 8. 
N. Mukherjee!, there was an order of suspension passed during the enquiry 
and the question considered by their Lordships was whether the order so far 
as it covered the period between January 16, 1951, and April 28, 1952, was 
valid. The order came to be passed on April 29, 1952, and was made retrospec- 
tive from January 16, 1951. In the course of the judgment, their Lordships 
held (p. 848): 

“The antecedent period which an order of suspension with retrospective effect 
might be intended to cover, would ordinarily be a period during which the person con- 
cerned bad already performed the duties of his office or held the relevant position. 
There can be no meaning in suspending a man from working during a period when 
the period is past and he has already worked or suspending a man from occupying a 
position or holding a privilege in the past when he has already occupied or held it.” 
The same view was taken in a case reported in Abid Mohammad v. The State.? 
There also their Lordships were concerned with an order of suspension passed 
during the enquiry. Their Lordships referred to the dictionary meaning of 
the word ‘suspension’ and stated (p. 45): 

“ ‘Suspension’ thus connotes temporary cessation of something as right, work or 
labour. This very concept of the word ‘suspension’ rules out a Government servant 
who is in service and who has tn law performed the duties of his office during a certain 
period being placed subsequently under suspension for that period. When im law he 
has performed the duties then there can be no question of forbidding him from exer 
elsing the functions of his office in that period which is already past.” 


The same view has been expressed in U. P. Government v. Tabarakh.2 The 
reason underlying these decisions appears to us to be that you cannot suspend 
a person for a period during which he was actually in service or in law must 
be deemed to have been in service. If he was in service.during a particular 
period of time, it is inconceivable and indeed impossible how he should be 
treated as being under suspension for that period which is already a matter of 
irrevocable past. It is true that in these decisions the question arose regarding 
the order of suspension passed during the enquiry against a servant, but we 
do not think how any distinction in principle can be made between an order 
of suspension passed during the enquiry and an order of suspension passed as a 
penalty, as in the present case. If the authority empowered to impose a 
penalty is inclined to impose the penalty of suspension, it is inconcervable how 
that authority can impose a penalty of suspension so as to make it retrospective 
in effect. We do not think that the authority empowered to inflict the penalty 
eould make the penalty operative for a period during which the person upon 
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whom the penalty is imposed was either in service or in law must be deemed 
to have been in service. In the present case, there was already an order of the 
High Court in 1952 which stated that the order of dismissal passed by the 
Officer-in-Charge of the Municipal Committee was bad and was, therefore, 
inoperative. Again, the Board of Revenue in appeal held that the order of the 
Chief Executive Officer could not be sustained because it was too drastic an 

therefore, it set aside that order. Therefore, at the time when the Board o 
Revenue considered the propriety of inflicting the penalty of suspension the 
position was that till the date on which the order imposing the penalty was 
passed, the appellant was legally in service, and if so, we do not think how that 
position could be undone by any retrospective order of suspension as passed 
in the present case. Mr. Bobde, learned counsel for respondent No. 1, urged 
that the decided cases were concerned with an order of suspension passed during 
the enquiry. It is true that those cases related only to such an order, but con- 
sidering the matter on principle, it is difficult to conceive of an order of sus 
pension passed as a penalty so as to make it retrospective and operate for a 
period in the past when the servant on whom the penalty is proposed to be 
imposed has already either actually rendered the service or in law must be 
deemed to have been in service. We, therefore, are inclined to accept the sub- 
mission of Mr. Chandurkar and hold that the order of suspension passed as a 
penalty by the Board of Revenue was not strictly legal and could not be made 
operative as intended by the Board. However, since the matter has come to 
this Court under the provisions of art. 226 of the Constitution and now before 
us in appeal under the Letters Patent, we have to consider whether the passing 
of this order has caused any prejudice or injustice to the appellant. The 
Board of Revenue was inclined to hold that the petitioner (appellant) was 
guilty of negligence though it readily found that he was not guilty of prepar- 
ing false muster rolls. It was on this account that the Board of Revenue 
thought it proper to award a lesser punishment; and if the Board of Revenues 
had passed a proper order of suspension, we do not think that any objection 
could have been taken to such an order. Further, the Board of Revenue consi- 
dered the fact that from May 1, 1951, when the petitioner gave up the charge 
of his duties, he was not at all in service and had not rendered any service to 
the Corporation. The Board of Revenue probably in consideration of the 
future prospects which the petitioner might have in service as the Sanitary 
Inspector thought it desirable to make the order of suspension retrospective 
so that there should not be any break in his service, once he was reinstated in 
his post. I£ we accept the contention of Mr. Chandurkar it only means that 
the matter will have to be sent back to the Board of Revenue to pass an appro- 
priate order in place of the order which it has passed, and we do not see that 
there would be any impediment in the way of the Board of Revenue in pass- 
ing an order of suspension so as to make it effective from a future date. In 
this case, the Board of Revenue was anxious to see that the petitioner was re- 
instated in his post forthwith and that after such reinstatement there should 
not be any break in service and that was probably one of the reasons which 
induced it to make the order of suspension retrospective though, as we have 
already stated, the order was not strictly legal. Further, the petitioner did 
not in his application under art. 226 make any grievance against the order 
of suspension which had been passed against him by way of punishment by 
the Board of Revenue in appeal No. 40. Under these circumstances, we do 
not think any prejudice or injustice whatever has been caused to the peti- 
tioner (appellant) by the order which is now sought to be impugned before us. 


For the reasons stated above, we dismiss the appeal. No order as to costa. 
: Appeal dismissed. 
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Before Mr. Justice Gokhale and Mr. Justice V. S. Desai. 


JASIN TOMU DAMEL v. HARISCHANDRA PANDURANG MURANJAN.* 
Bombay Tenancy ond Agricultural Lands Act (Bom. LXVII of 1948), Secs. 8&1)(c),t 
89(2)(b), 43C—Greater Bombay Laws and the Bombay High Court (Declaration of 
Limits) (Amendment) Act (Bom. 8 of 1950), Sec. 6—Bombay General Clauses Act 
(I of 1904), Secs. 3(21), 7(b) & (c)—Greater Bombay Laws and the Bombay High 
Court (Declaration of Limits) Act (17 of 1945), Sec. 2(2)—-Tenant acquiring protect- 
ed tenancy rights by virtue of 8. 3A of Tenancy Act of 1989 since November 8, 1947— 
Act 8 of 1950 making village where lands situated part of Greater Bombay on April 15, 
1950-—Section 88(1)(c) applicable to lands in village—Suit by landlord for possession 
of lands—Whether provisions of s. 88 such express provision as could affect the 
tenant’s rights as contemplated in s. 89(2)(b). 
The defendant, who was in occupation as tenant of certain lands since 1948, became 
a protected tenant by virtue of s. 3A of the Tenancy Act of 1989, under the Bombay 
Tenancy and Agricultural Lands Act, 1948. On April 15, 1950, by virtue of Bombay 
Act 8 of 1950 the village in which these lands were situated became a part of Greater 
Bombay and, therefore, s. 88(1)(c) of the Act became applicable to the village and 
none of the provisions of ss. 1 to 87 of that Act applied to the lands. In a suit filed 
. on May 26, 1953, by the plaintiffs-landlords for possession of the lands, the defendant 
contended that he was a protected tenant of the lands by virtue of s. 89 of the Act 
and his rights as sguch protected tenant remained unaffected, he having become a 
protected tenant since November 8, 1947:— 
Held, that the provisions of s. 88(1)(c) of the Act are an express provision in the 
Act as contemplated under s. 89(2)(b) of the Act, and, i 
that, therefore, after the village became a part of Greater Bombay on April 15, 
1950, the protected tenancy right of the defendant ceased to have the protection of 
the provisions of ss. 1 to 87 of the Act 
Sakharam Narayan v. Manikchand Motichand,’ followed. 
Maganbhai Jethabat Patel v. Somabhai,' Shivram Narayan Bhide v. Shridhar 
Keshav Patwardhan’ Moreshwar Parasharam Phatak v. Vithal Krishna Josht and 
Nanchand Amirchand Gandhi v. Rama Malhari Pise‘ referred to. 


Tue facts appear in the judgment. 


K. Joseph, for the appellant. 
P. K. Padhye, for the respondents. 


GoxHate J. This is an appeal by the original defendant against whom a 
decree has been passed by the Bombay City Civil Court in Summary Suit 
No. 1086 of 1953. The plaintiffs, who are members of a joint Hindu family, 
owned two pieces of unsurveyed Khoti land in the village of Paspoli situated 
in the suburbs of Bombay. In January 1946, the said lands were leased out 
to, the present appellant for a period of three years ending on December 31, 
1948, on a yearly rent of Ra. 260 and there is no dispute that the defendant 
took these lands for cultivating the same. The terms and conditions of the 
lease were recorded in an agreement dated January 15, 1946. Even after the 
expiry of the three years’ period, defendant continued to hold the land on the 
same terms and conditions and it would appear that, in every December, plain- 
tiff No. 1 agreed to extend the lease for one more year. In December 1952, it 
appears that the plaintiffs’ family did not want to extend the lease and, there- 
fore, by a letter dated December 11, 1952, defendant was called upon to vacate 


* Decided, March 4/5, 1969. Ap No 711 3 (1053) First Appeal No. 166 of 1952, 
of 1957, against the decision of B.J. Divan, decided by Gajen and Chamani JJ 
Judge, City Oivi Oourt at Bombay, ın on duly 17, 1958 (Onrep.). 
Summary Buit No. 1088 of 1983. 4 (1954) First Appeal No. 144 of 1951, 
Deak ey Gad Agee 88 (b) by the decided by Gajendragadkar and Vyas JJ., on 
and cultural Lands 


. 


January 18, 1954 (U: i} 
Bombay Tenancy Act, 1955 ( of 19586). _ 5 (1958) Special Application No. 
1 (1954) 57 Bom. L.R. s 2882 of 1957, decided OJ. and 
f fiosa) 60 Bont. L.R. 1888, F.B. Detar J., on January 17, 1958 (Unrep.). 
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the lands and deliver quiet possession thereof to the plaintiffs. The defendant, 
however, replied by a letter dated December 22, 1952, alleging that he was a 
protected tenant and, therefore, not liable to be evicted. This claim of the 
defendant was denied by the plaintiffs by a letter dated December 29, 1952, 
and aa the defendant did not deliver possession of the lands, the plaintiffs filed 
the present suit in the Bombay City Civil Court on May 26, 1958. 

The suit was resisted by the defendant on several grounds, but for the 
purpose of this appeal it may be mentioned that the principal contention 
raised by the defendant was that he was a protected tenant of the lands and by 
virtue of s. 89 of the Bombay Tenancy and Agricultural Lands Act, 1948 
(67 of 1948), which will hereafter be referred to as the Tenancy Act of 1948, 
his rights as such protected tenant remained unaffected, he having become a 
protected tenant since November 8, 1947. 

The trial Court came to the conclusion, and that does not appear to have been 
disputed even on behalf of the plaintiffs, that the defendant was a protected 
tenant between the coming into force of the Tenancy Act of 1948 on December 
28, 1948, and April 15, 1950, on which day the village of Paspoli became a part 
of Greater Bombay. We may observe that neither in the trial Court nor in 
the appeal before us, which has been argued at a fairly considerable length, 
‘was a point raised as to the jurisdiction of the City Civil Court to decide the 
question as to whether the defendant being a protected tenant could be evicted 
by the City Civil Court in the suit as framed by the plaintiffs. It appears 
that issue No. 3 which was raised, viz. whether the Court had jurisdiction to 
entertain the suit, was argued by Mr. Joseph, learned advocate appearing on 
behalf of the appellant who also appeared even in the trial Court, on the basis 
whether such a suit would be cognisable by the Presidency Small Cause Court 
and not by the City Civil Court, which contention was negatived by the trial 
Court and no arguments have been addressed to us on that point in this appeal. 
The trial Court held that the suit lands having become a part of Greater 
Bombay, the relevant provisions of the Tenancy Act did not apply to the 
defendant and after April 15, 1950, it was not open to the defendant to exer- 
cise any of the rights as a protected tenant because the provisions of as. 1 to 87 
of the Tenancy Act could not apply to any area within Greater Bombay in- 
eluding the village of Paspoli. In accordance with these findings, a decree 
was passed in favour of the plaintiffs ordering the defendant to quit and vacate 
the land in suit and restraining him by a perpetual injunction from entering 
upon the said land. It has to be mentioned that, as observed by the learned 
trial Judge, the suit had a very chequered career. On December 10; 1956, an 
ez parte decree had been passed against the defendant, though that ez parte 
decree was set aside on certain conditions on January 15, 1957. Execution, 
however, had been levied on the basis of the ex parte decree, so that on June 
7, 1957, possession was in fact handed over to the plaintiffs in execution of the 
said ez parte decree. It is against the decree passed by the trial Court on 
July 10, 1957, that the present appeal has been filed by the original defendant. 

The decision of the trial Court has been challenged by Mr. Joseph on be- 
half of the appellant on the ground that defendant’s rights as a protected 
tenant under the Tenancy Act were not affected by any of the provisions of 
that Act as amended from time to time and, therefore, the decree for eviction 
passed against his client was erroneous. It is urged that defendant was let 
into possession as a tenant in January 1946 and continued in possession as a 
tenant till and after November 8, 1947, and by virtue of the Tenancy Act, he ac- 
quired the rights of a protected tenant. Paspoli, where the lands are situated, 
was not included in Greater Bombay when the Tenancy Act of 1948 
came into force. It was by virtue of Act 8 of 1950 that the said village 
came to be included in Greater Bombay, but the defendant’s rights as 
a protected tenant were not thereby affected or rendered illusory on account - 
of s. 88(1) (oc) of the Tenancy Act of 1948. That, in short, is the first branch 
of Mr. Joseph’s argument on behalf of the defendant. 
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In order to examine the soundness of this argument, it is necessary to 
notice the relevant provisions of the Bombay. Tenancy Acts with the amend- 
ments introduced therein from time to time. The first Tenancy Act is Bombay 
Act 29 of 1939 which came into force on April 2, 1940. Barring the amend- 
ments introduced in this Act, especially by Bombay Act 26 of 1946, this Act 
(29 of 1989) continued in force till December 28, 1948. We are not concerned 
with the provisions of this Act except with regard to one branch of Mr. Joseph’s 
argument which will be referred to later. The Act of 1939 was repealed by” 
what is known as the Bombay Tenancy and Agricultural Lands Act, 1948 
(67 of 1948) which came into force on December 28, 1948. Section 2(14) of 
this Act defined a ‘protected tenant’ as meaning a person recognised to be a 
protected tenant under s. 31. Section 89(1) dealt with the repeal of the 
Bombay Tenancy Act, 1939, and provided that the said Act was repealed to 
the extent specified in the fourth column of the Schedule. It would be 
apparent from the Schedule that the whole of the Bombay Tenancy Act, 1939, 
came to be repealed except ss. 8, 3A and 4 as modified, these modified sections 
being set out in the fourth column. Under s. 81 of the Tenancy Act, it was 
provided that a person shall be recognised to be a protected tenant if such 
person has been deemed to be a protected tenant under s. 3, 3A or 4 of the 
Bombay Tenancy Act, 1939. Section 3A, as mentioned in the Schedule, pro- 
-vided that every tenant shall from the eighth day of November 1947 be deemed 
to be a protected tenant for the purposes of this Act and his rights as such 
protected tenant shall be recorded in the Record of Rights, unless his land- 
lord had prior to the aforesaid date made an application to the Mamlatdar 
for a declaration that the tenant is not a protected tenant. The Explanation 
to this section provided that a person shall not be deemed to be a protected 
tenant if such person had been, on an application made by the owner of the 
land as provided in s. 3A of the Bombay Tenancy Act, 1939, declared by & 
competent authority not to be a protected tenant. Now, in the present case 
there is no dispute that the defendant continued in possession of the suit land 
as a tenant till and after November 8, 1947. The plaintiffs had not applied 
for a declaration that the defendant was not a protected tenant. It would 
be obvious, therefore, that since November 8, 1947, the defendant became a 
protected tenant under the Tenancy Act of 1948. Section 88 of this Act pro- 
vided for certain exemptions in respect of certain lands and areas. By virtue 
of s. 88(1)(c), nothing in the foregoing provisions of the Act would apply to 
any area within the limits of Greater Bombay and within the limits of the 
municipal boroughs of Poona City and Suburban, Ahmedabad, Sholapur, 
Surat and Hubli and within a distance of two miles of the limita of such 
boroughs. The result of this provision would be that the provisions of ss. 1 to 
87 of the Act would not apply to any area within the limita of Greater 
Bombay. This sub-section was substituted by s. 16 of the Amending Act 83 
of 1952, which came into force on January 12, 1953. The original sub-s. (1) (c) 
of a. 88 was substituted by the following sub-clause :-— 

-- “(e) to any area within the limits of Greater Bombay, within the limits of the 
municipal corporations constituted under the Bombay Provincial Municipal Corpora- 
tions Act, 1949, within the limits of the mumicipel boroughs constituted under the 
Bombay Municipel Boroughs Act, 1925, and within the limits of any cantonment.” 

It would be clear, therefore, that the original exemption as regards the limits 
of Greater Bombay was confirmed by this substituted clause, and instead of 
certain municipal boroughs being mentioned, the new clause mentioned the 
limits of the municipal corporations constituted either under the Bombay Pro- 
vincial Municipal Corporations Act, 1949, or the limits of municipal boroughs 
constituted under the Bombay Municipal Boroughs Act, 1926, and the limits 
of any cantonment also came to be included as an exempted area. It may be 
also mentioned that sub-s. (2) of s. 88, as it originally stood in the Tenancy 
Act of 1948 as well as after its amendment in 1952, empowered Government 
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to direct that any particular land or class of lands in any area shall not be 
exempt from all or any of the provisions of that Act. 

The suit lands, as already stated, are situate in the village of Paspoli. The 
term ‘Greater Bombay’ has not been defined by the Tenancy Act of 1948. 
Section 3 of the Bombay General Clauses Act, I of 1904, gives certain defini- 
tions which are to be applicable to all Bombay Acts made after the commence- 
ment of that Act, and s. 3(21) of that Act provides that ‘‘Greater Bombay”? 
shall mean the areas specified in Schedule A to the Greater Bombay Laws and 
the Bombay High Court (Declaration of Limits) Act, 1945 (17 of 1945). 
Section 2(2) of Act 17 of 1945 defines ‘Greater Bombay’ as meaning the areas 
for the time being specified in Schedule A, and this Act, came into force on 
August 15, 1945. The village of Paspoli is not mentioned in Schedule A to 
this Act. It is by virtue of s. 9 of this Act 17 of 1945 that the definition of 
‘Greater Bombay’ to be found in s. 3(21) of the Bombay General Clauses Act 
was inserted in that Act. It is obvious, therefore, that when the Tenancy Act 
of 1948 came into force on December 28, 1948, the exemption under s. 88 did 
not apply to the suit lands situated in the village of Paspoli. The Greater 
Bombay Laws and the Bombay High Court (Declaration of Limits) Act, 1945, 
was itself amended by Bombay Act 8 of 1950 and, by virtue of s. 6 of this 
amending Act, 14 villages of the Bombay Suburban District including the 
village of Paspoli came to be inserted as Part III of the Schedule of Act 17 of 
1945. This amending Act appears to have come into force on April 15, 1950, 
with the result that so far as the suit lands are concerned, as Paspoli became 
a part of Greater Bombay, s. 88(1)(c) of the Tenancy Act of 1948 be- 
came applicable to that village and none of the provisions of ss. 1 to 87 of that 
Act could apply to the said area. It was on this basis that the learned trial 
Judge came to the conclusion that the defendant was a protected tenant bet- 
ween the coming into force of the Tenancy Act of 1948 and April 15, 1950. 

Mr. Joseph challenges the correctness of this finding in the first instance 
on the ground that if the defendant was a protected tenant after the coming into 
operation of the Tenancy Act of 1948, his right as a protected tenant could 
not be adversely affected by anything in s. 88 of the Act which admittedly, so 
far ag his client is concerned, could apply, if at all, after Paspoli came withim' 
the limits of Greater Bombay on April 15, 1950. In support of his argument 
he has relied on the provisions of sub-s. (2)(b) of s. 89, which provides, so far 
as is material, that nothing in the Tenancy Act of 1948 or any repeal effected 
thereby shall, save as expressly provided in the Act, affect or be deemed to 
uffect, any right, title, interest, obligation or liability acquired, accrued or in- 
curred before the commencement of the Act. Mr. Joseph contends that his 
client had acquired the rights of a protected tenant and those rights could 
not be adversely affected by the provisions of s. 88. In short, Mr. Joszeph’s 
argument is that in the first instance s. 88 cannot be given retrospective opera- 
tion so as to nullify the right of a protected tenant which has vested in his 
client since November 8, 1947, and secondly, the provisions of s. 88 are not 
such express provisions as could affect his rights as contemplated in 
~ 89(2)(b) of the Act. Now, as regards the nature of the right alleged 
to have been acquired by the defendant, Mr. Padhye, learned advocate 
appearing on behalf of the respondents, points out that the right cannot be 
regarded as a vested right because, it is the Tenancy Act of 1948 which con- 
ferred on the defendant the right of being a protected tenant and that by itself, 
says Mr. Padhye, would not be sufficient to make it a vested right. In support 
of his argument, Mr. Padhye has relied on a Full Bench decision of this Court 
in Maganbhai Jethabhai Patel v. SomabhAas,' which was inclined to take the 
view that 

“when one speaks of vested rights, those are rights which are not the creature of 
law or of an enactment, but those are rights which are acquired by a person claiming 
them by some action taken by him under the law.” 
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In this connection the learned Chief Justice, who delivered the judgment of 
the pal Bench, further observed (p. 1887) :— 

..The Tenancy Act, as it were, put a cloak of protection round the tenant and 
ee Can it be sald that when 
that cloak was removed and the parties were left to their contractual rights and obli- 
gations, there were some vested rights which the tenant still possessed? The tenant 
had done nothing under the Tenancy Act which led to his acquiring any right. He 
had not changed his position; he had not entered into any contract or into any lease 
pursuant to the provisions of the Act. All that he acquired was the rights given by 
the Tenancy Act itself. The Legislature gave him certain rights and the Legislature 
took away those rights. Was it open to the tenant to contend that the protection given 
by the law was a vested right to which he was entitled and which could not be taken 
away from him by the Legislature unless the Legislature so expressly provided?” 

Mr. Padhye says that these observations of the learned Chief Justice would 
indicate that the right that the defendant got under the Tenancy Acts of 1989 
and 1948 was not a vested right, and if that was so, the provisions of s. 88 
could apply retrospectively. It is true that the judgment of the learned Chief 
Justice shows that the Full Bench was inclined to accept the contention that 
the rights which a tenant gets under the Tenancy Act are not vested rights. 
But as the judgment itself shows, the Full Bench did not think it necessary 
expressly to decide that point, in view of the interpretation that the Full 
Bench put on the proviso to s. 43(c) of the Tenancy Act as amended in 1956. 
In our opinion, that question also need not be decided in the present case be- 
cause, in our judgment, 8. 88 of the Tenancy Act which in terms exempts lands 
falling within the limits of Greater Bombay from the provisions of as. 1 to 87 
of the Act, constitutes an express provision as contemplated under s. 89(2) (b) 
of the ‘Act. In Sakharam Narayan v. Mantkchand Mottchand? a Division 
Bench of this Court held that a suit by a landlord to recover posseasion of 
agricultural lands situated within the limits of a Municipal Corporation, 
which lands are excluded from the operation of the Bombay Tenancy and 
Agricultural Lands Act, 1948, can lie in a Civil Court, even though the defen- 
dant sets up the plea that he is a protected tenant under the Bombay Tenancy 
Act, 1989. The facts of that case may be briefly stated. The plaintiffs there 
had filed a suit in the Court of the Joint Civil Judge, Junior Division, Poona, 
against four defendants, for a decree for posseasion of certain agricultural 
lands which were within the limits of the Poona Municipal Corporation. The 
defendants contended infer alia that the Civil Court had no jurisdiction to try 
the suit, as it was governed by the provisions of the Bombay Tenancy Act. 
That contention was negatived by the trial Court as well as by the appellate 
Court, and this Court upheld their decision on the ground that the effect of 
s. 88, sub. (1), cl. (c), of the Tenancy Act of 1948 was to exclude from the 
operation of ss. 1 to 87 of the Act those areas which are specified in that sub- 
section, and therefore, to land situate in the area specified in the sub-section, 
even if it be used for agricultural purposes, the provisions of the Act do not 
apply, and the rights of the parties to a dispute relating to that land are govern- 
ed by the ordinary law of the land and are unaffected by the provisions of 
the Tenancy Act of 1948. It is true that this case was concerned with the 
question of jurisdiction of the ordinary Civil Court to try the suit. But that 
necessarily led to the consideration of the question raised by the defendants 
in that case, viz., whether they were entitled to set up their rights as protected 
tenants in respect of the lands so as to defeat the plaintiff’s claim for posses- 
sion of the lands which are excluded by s. 88 from the operation of the Act, 
in other words, whether the defendants were entitled to set up rights and 
privileges of the protected tenant acquired under the Act of 1939 in respect 
of lands which were no longer governed by the provisions of the Tenancy Act 
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of 1948. On this point, Mr. Justice Shah, who delivered the judgment in that 
ease, observed as follows (p. 225): 

“|..But the Legislature has excluded from the operation of the Act of 1948 certain 

classes of leases, and also lands which are situate in specified areas. Once that exclu- 
sion is made, whatever rights may be deemed otherwise to have been conferred by 
s. 81 upon protected tenants must be regarded as ineffective, if the land is of the des- 
cription mentioned in s. 88 or that the land is within the area specified in that section. 
It is true that the Legislature by sub-s. (2) of =s. 89 has purported to protect the right, 
title and interest of persons who were governed by the Tenancy Act of 1989, not- 
withstanding the repeal of that Act; but it is provided that those rights and privileges 
will not be exercisable ff there is an express provision to the contrary made in the Act. 
The Legislature has provided by s. 88 that the lands situate in certain areas will not be 
governed by the provisions of the Act of 1948, and that must be regarded as ‘an express 
provision to the contrary’, and the rights acquired under the Act of 1989 cannot be 
exercised if the lands in respect of which they are claimed are situate within the area 
specified in s. 88, sub-a. (1), cl. (c) of the Act of 1948.” 
In his judgment Mr. Justice Shah also referred to an unreported decision of 
a Division Bench of this Court, Shivram Narayan Bhide v. Shridhar Keshav 
Patwardhan, where tt was held that the effect of s. 88 of the Tenancy Act is 
that in the case of lands which are governed by that section the provisions of 
the Act would not apply and the protection to the vested rights of the tenants 
would be rendered illusory because the suit in which that right had to be 
asserted has been instituted subsequent to the commencement of the Act and 
the bar to the jurisdiction of the Civil Court to entertain and decide the suit 
was removed by s. 88 which excluded certain lands from the operation of the 
Tenancy Act. In the present case, in case Mr. Jogeph’s argument is right 
that s. 88 cannot be operative so as to affect the protected tenancy rights of 
his client, the Bombay City Civil Court would not have jurisdiction to decide 
the present suit which is filed by the plaintiffs for possession of the suit lands, 
a contention which was not raised in the trial Court and not urged before us 
also. In our judgment, therefore, the ratio of the decision in Sakharam 
Narayan v. Mantkchand Motichand would apply to the facts of the present 
case and it will have to be held that the provisions of s. 88(1)(c) of 
the Tenancy Act of 1948 are an express provision in the Act as contemplated 
under s. 89(2) (b) of the Act, with the result that after Paspoli became a part 
of Greater Bombay on April 15, 1950, the protected tenancy right of the 
defendant ceased to have the protection of the provisions of sa. 1 to 87 of the 
Tenancy Act. 

Our attention has been invited to two other unreported decisions of this 
Court which are also referred to in the recent Full Bench case of Maganbhat 
Jethabat Patel v. Somabhai. The first of these decisions is the case of 
Moreshwar Parasharam Phatak v. Vithal Krishna Josht.* In that case, the 
plot in dispute was situated within the municipal limits of Ratnagiri and 
s. 88 (1)(c) of the Tenancy Act of 1948 became applicable to the area by 
virtue of cl. (c) substituted by Bombay Act XXXIIT of 1952 for the original 
el. (c) of subs. (1) of s. 88. The contention raised in that case that this 
amendment should be held to be retrospective so as to affect the tenancy rights 
accrued in favour of one of the defendants was negatived and it was held that 
the amendment introduced by Act XX XIII of 1952 was not retrospective and 
did not apply to the case of tenants who were protected by the Act of 1948. 
As pointed out in the Full Bench case, the view taken by this Court in this 
unreported decision must be assumed to be on the basis that the rights of the 
tenants were vested rights. In that case, it does not also appear to have been 
argued that the provisions of s. 88 constituted an express provision to the 
contrary contemplated under s. 89(2) (b). In the present case, we are not 


8 (1963) First Appeal No. 166 of 1952, 4 (1954) Fires Appeal No. 144 of 1951, 
decided by Gajendragadkar and Chainani JJ., decided by Gajendregadkar and Vyas JJ., 
on July 17, 1953 (Onrep.). on January 18, 1854 ((nrep.). + 


1118 THE BOMBAY LAW REPORTER. [von LA. 


concerned with the amendment introduced by Act XXXII of 1952 
and, as we have already pointed out, in the original ‘Tenancy Act of 
1948 itself s. 88 provided for exemptior of lands falling within the limits 
of Greater Bombay by virtue of s. 88(1)(c). The other unreported deci- 
sion, to which our attention was drawn and which is also referred to 
in the Full Bench decision, is Nanchand Amirchand Gandhi v. Rama Malhari 
Pise.© In that case, the area with which the Court was concerned was the 
Municipal Borough limits of Pandharpur Municipality and it was by virtue 
of Act XXXIII of 1952 which came into force on January 12, 1953 that that 
area came to be exempted under s. 88(1)(c) from the operation of the Act. 
There again, the learned Judges held thet the provisions of Act XXXII of 
1952 could not affect the rights which the tenant had acquired under the 
Tenancy Act of 1948. But it appears that this view was taken by that Bench 
on account of the provisions of s. 43(c) cf the Tenancy Act of 1956. As the 
judgment in the Full Bench case of Maganbhai Jethabas Patel v. Somabhat 
has pointed out, in Sakkaram Narayan v. Mamkchand Motichand, the Court 
was not concerned with the Amending Act of 1952 but the question arose 
under the Tenancy Acts of 1939 and 1948. Im the present case also, 
the exemption of the lands in suit is the >esult of s. 88(1)(c) as it stood even 
before the Amending Act XXXII of 1952, and, in our view, the decision in 
Sakharam Narayan v. Manikchand Motichand will have to be followed so far 
as the point under consideration is concerned. 

But then Mr. Joseph contends that when the Tenancy Act of 1948 came into 
force on December 28, 1948, the village of Paspoli was not included in the 
limits of Greater Bombay. It came only to be included within Greater Bom- 
bay on April 15, 1950, by virtue of the provisions of Bombay Act VIII of 1950, 
and Mr. Joseph argues that since the protected tenancy rights of the defen- 
dant continued unaffected till April 1950, s. 88(1)(c) cannot affect the land 
in suit which must continue to be governed by the Tenancy Act. We are not 
prepared to accept this argument either. Section 88(1)(c) provided for 
exemption of lands from the operation of the Tenancy Act within the limits 
of Greater Bombay. Sub-section (2) of s. 2 of Bombay Act XVII of 1945 
defines ‘Greater Bombay’ as meaning the areas for the time being specified 
in Schedule A. When this Act was pagged, the village of Paspoli was not 
included in that Schedule; but the definition of ‘Greater Bombay’ itself shows 
that the Legislature had contemplated that the limits of Greater Bombay 
would be fluctuating and expanding limits. Bombay Act VIII of 1950 which 
amended Bombay Act XVII of 1945 incladed the village of Paspoli in Sche- 
dule A and that village, therefore, came within the limits of Greater Bombay. 
But Mr. Joseph contends that when the Tenancy Act of 1948 was enacted the 
Legislature had in mind certain limits of Greater Bombay, and he argues that 
even assuming that s. 88(1)(c) was intended to affect rights already acquired, 
the Legislature could not have intended to give to cl. (c) an operation so as to 
affect rights in lands which came to be subsequently included within the 
limits of Greater Bombay. We do not think that that argument is sound. As 
already pointed out, when the Tenancy Act of 1948 was placed on the statute 
book in 1948, under s. 88(1) (oc), the area within the limits of Greater Bombay 
was exempted from the operation of ss. 1 to 87 of the Act and by virtue -of 
Act XVII of 1945 Greater Bombay was meant to include areas which would 
for the time being be specified in Schedule A of that Act. The limits 
of Greater Bombay were obviously intended, however, to be flexible and 
capable of extension. It cannot, therefore, be said that the Legislature had 
in mind only the limits of Greater Bombay as they existed on December 28, 
1948, for the purpose of the exemption from the operation of the Act and could 
not have intended the widening of the scope of the exemption so as to affect rights 
within the enlarged limits also. Besides, if s. 88(1)(o) constitutes an express 
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provision in the Act as contemplated by s. 89(2)(b) of the Tenancy Act of 
1948, that clause would necessarily continue to have that effect even though 
the village of Paspoli and other vilages are subsequently included in the 
limits of Greater Bombay. 

Then Mr. Joseph convened that even assuming that ss. 1 to 87 of the 
Tenancy Act of 1948 do not apply to the lands in suit by reason of s. 88(1) (c), 
defendant’s protected tenancy rights which arose under the Tenancy Act of 
1939 cannot be affected because of the provisions A 89 of the Tenancy Act 
of 1948. It is contended that s. 89 of the Act retains three sections of the 
Tenancy Act of 1939, though the other provisions of that Act are repealed. 
If that be so, Mr. Joweph contends, his client, by virtue of the provisions of 
s. 3A of the Tenancy Act of 1989 and the Explanation to that section, would 
be deemed to be a protected tenant and that right cannot be adversely affected 
‘by anything in the provisions of s. 88. We are not persuaded to uphold this 
argument also. It is not disputed that if ss. 1 to 87 do not apply to the lands 
in suit, s. 2(74), which defines a protected tenant, as well as s. 31 would not 
have any operation so far as the suit lands are concerned. Though under 
s. 3A of the Tenancy Act of 1939 a tenant is to be deemed to be a protected 
tenant from November 8, 1947, he can only be recognised to be a protected 
tenant by virtue of s. 31 ‘of the Tenancy Act of 1948. Ifs. 31 cannot apply, 
we fail to see how the rights of the defendant can be regarded as anything but 
illusory, even assuming that s. 8A'of the Tenancy Act of 1939 stands indepen- 
dently of the provisions of the Tenancy Act of 1948. But, as already pointed 
out, a. 89(1) of the Tenancy Act of 1948 while repealing the Tenancy Act of 
1989 has preserved three sections of the old Act, but the rights arising under 
those three sections can only be rendered effective by virtue of the other pro- 
visions of the Tenancy Act of 1948. We are not, therefore, prepared to accept 
the argument of Mr. Joseph that his client is entitled to defeat the plaintiffs’ 
suit by virtue of his right as a protected tenant under the Tenancy Act of 1939 
even though ss. 1 to 87 of the Tenancy Act of 1948 cease to have any operation 
by virtue of s. 88(1)(c) of the Act. 

Then Mr. Joseph has raised a further contention on the basis of the amend: 
ing Tenancy Act 13 of 1966. Now, Act 13 of 1956 came into force on August 
1, 1956. Under that Act, the original s. 88 was considerably modified and the 
relevant section for our present purpose in the amending Act is s. 88(b). By 
virtue of the present s. 88(b), ss. 1 to 87 of even the amending Act would not 
apply to any area which the State Government may from time to time by 
notification in the Official Gazette specify as reserved for non-agricultural or 
industrial development. This Act came into force on August 1, 1956, and on 
that very day, in exercise of the powers conferred by cl. (b) of s. 88 the State 
Government issued a notification No.'TNC 5156/101965-F specifying areas 
within the limits of Greater Bombay as being’ reserved for non-agricultural 
and industrial development. There is no dispute that on August 1, 1956, the 
village of Paspoli was within the limits of Greater Bombay. If that -be so, by 
virtue of this notification thé provisions of ss. 1 to 87 would continue to cease 
to have any operation with regard to the lands in suit. Mr: Joseph’s argu- 
ment is that a notification issued by the State Government could not destroy 
the protected tenancy rights of his client, because such a notification cannot 
be given retrospective effect. In support of his argument, Mr. Joseph has relied 
on the case of Tamboli Boghalal v. Mohanlal Chunstlal® where Mr. Justice Vyas 
took the view that the tenancy rights created in favour of a tenant before the 
coming into force of the Bombay Tenancy and Agricultural Lands Act, 1948, 
and enjoyed by a tenant after the Act came into force, are not affected as the - 
result of a notificktion issued by the State Government under s. 88(1)(d) of 
the Tenancy Act of 1948, specifying the lands as reserved for urban, non- 
agricultural or -industrial development. According to this decision, although 
competence is given to the State Government under s. 88(1)(d) of the Tenancy 
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Act of 1948 to issue a notification reserving certain lands for urban, non- 
agricultural or industrial development, the said competence is prospective 
and not restrospective and it does not extend to the taking away of the al- 


ready vested valuable rights of the tenants. Now, it must be observed in the | 


first instance that this decision is based on the view that the rights acquired 
by the tenant under the Tenancy Act are vested rights. That view 
cannot now be regarded as above question in view of the observa- 
tions of the learned Chief Justice in the Full Bench case of Maganbhat 
Jethabhai Patel v. Somabhai, to which we have already made a reference, 
though the Full Bench has refrained from giving its final opinion on that 
point. In the case with which Mr. Justice Vyas was dealing, the lands were 
situated in the former State of Baroda which merged in the Bombay State 
on August 1, 1949. On the same day the Tenancy Act came into force in 
that area and the tenants became protected tenants from August 1, 1950, which 


was the date mentioned in the provisions of the Tenancy Act, as were made’ 


applicable to Baroda State, instead of November 8, 1947. Sixteen months 
thereafter, on April 24, 1951, the State Government issued a notification under 
s. 88(1)(d) reserving an area within the limits of the Municipal Borough of 
Baroda City and within a distance of two miles of the limits of the said Borough 
for urban, non-agricultural or industrial development. Mr. Justice Vyas held 
that as this area came to be within the exemption by virtue of the notification 
issued by Government, the notification could not be given any retrospective effect. 
In the present case, according to our view, from April 16, 1950, the defendant 
ceased to have any effective tenancy rights because as the village in which the 
suit land is situate came within the limits of Greater Bombay, the provisions 
of ss. 1 to 87 ceased to apply to the suit land. Till August 1, 1956, the original 
a. 88(1)(c) continued and that section came to be replaced by s. 88(b) of the 
Tenancy Act of 1948 as amended by Act 18 of 1956 and on the very day that 
the new Act came into operation on August 1, 1956, the Government issued a 
notification continuing the exemption in respect of the lands in Greater Bom- 
bay from the operation of ss. 1 to 87 of the Tenancy Act of 1948, as amended 
in 1956. It cannot, therefore, be said that the notification issued by the State 
Government on August 1, 1956, introduced any new exemption. All that it 
did was that it continued the exemption which was already in force under 
s. 88(1)(c) since April 15, 1950, so far as the suit land is concerned. We are 
not, therefore, prepared to accept the argument that the notification issued by 
the State Government on August 1, 1956, cannot affect the defendant’s rights. 


Then Mr. Joseph relied on the provisions of s. 7 of the Bombay General 
Clauses Act, 1904. He contended that s. 7(b) and (c) of that Act would pre- 
vent the protected tenancy rights of his client from being affected. Under 
8. 7 of that Act, where that Act or any Bombay Act made after the commence- 
ment of the Act repeals any enactment hitherto made or hereafter to be made, 
then, unless a different intention appears, the repeal shall not, under el. (b) 
of s. 7, affect any right, privilege, obligation or liability acquired, accrued or 
incurred under any enactment so repealed, or, under cl. (c) of the same section, 
affect any right, privilege, obligation or liability acquired, accrued or incurred 
under any enactment so repealed. It is difficult to appreciate the argument 
that the defendant’s rights continue to be protected by reason of these provi- 
sions as the Tenancy Act of 1948 is impliedly repealed ‘regarding lands in 
Paspoli. For the purpose of this argument, Mr Joseph has not relied on the 
repeal of the Tenancy Act of 1939. He contends that under s. 88 of the 
Tenancy Act of 1948 certain areas are exempted from the operation of gs. 1 to 
87. When this Act came into operation on December 28, 1948, the limits 
of Greater Bombay did not include the village of Paspoli. It was only by 
reason of Act 8 of 1950 that the said village came within the limits of Greater 
Bombay, and, therefore, contends Mr. Joseph, Act 8 of 1950 must be taken 
to have impliedly repealed the Tenancy Act of 1948 so far as the lands situ- 
ated in that village are concerned. We are not prepared to accept this argu- 
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ment as sound. Section 88 of the Act excludes certain areas from the operation 
of the Tenancy Act. That does not mean that s. 88 itself impliedly repeals 
a part of the Tenancy Act. Section 88(1)(c) referred to the exemption in 
respect of the area within the limits of Greater Bombay. The limits of that 
area were fluctuating and capable of extension and by virtue of Act 8 of 1950 
the limits of Greater Bombay were extended and certain more villages includ- 
ing the village of Paspoli came to be included within the limits of Greater 
Bombay. But that cannot, in our opinion, constitute any implied: repeal of 
the Tenancy Act itself by Act 8 of 1950. In our view, therefore, the essen- 
tial condition for the application of s. 7 of the Bombay General Clauses Act, 
1904, is not present in this case. It is also not possible to accept the submission, 
as already stated, that the Legislature, when it extended the limits of Greater 
Bombay by including the village of Paspoli and other villages in the limits 
of Greater Bombay, could never have intended that this inclusion should affect 
the operation of the Tenancy Act with regard to the lands in these villages. 
This contention of Mr. Joseph, therefore, must also fail. 

Finally, Mr. Joseph contended that his client’s right as a protected tenant 
was acquired by virtue of the provisions of the Tenancy Act of 1948 and that 
would be unaffected by anything in s. 88 because of the proviso to s. 43C enacted 
by Act 18 of 1956. The proviso to s. 43C states that 


“.. if any person has acquired any right as a tenant under this Act on or after the 
28th December 1948, the said right shall not be deemed to have been affected by the 
Bombay Tenancy and Agricultural Lands (Amendment) Act, 1952, or (save as expresaly 
provided in s 43D), by the Amending Act, 1955, notwithstanding the fact that either 
of the said Act has been made applicable to the area in which such land is situate.” 
The short argument of Mr. Joseph is that the defendant had acquired his right 
as a protected tenant and continued to be such a tenant till at any rate April 15, 
1950, and that right would be saved by reason of the proviso to s. 48C. In sup- 
port of this argument Mr. Joseph relied on the Full Bench case, already re- 
ferred to, Maganbhai Jethabhat Patel v. Somabhat. Now, the Full Bench in 
that case was concerned with certain lands situated in the Borough Munici- 
pality of Baroda and by virtue of the amending Act of 1952 the lands in that 
case came to be excluded from the operation of the Tenancy Act of 1948 from 
January 1953. The landlord after giving notice to the tenant filed a suit for 
possession before the Mamlatdar and his suit was decreed. A revision was 
filed by the tenant before the Prant Officer. Pending the revision application, 
the Tenancy Act of 1948 was amended by the Amending Act, 1955 (Act 13 of 


-1956), and the Prant Officer set aside the order of the Mamlatdar relying on the 


proviso to s. 43C. On the question whether the effect of the proviso to s. 48C 
was such that notwithstanding the decree passed by the Mamlatdar, the tenant 
could claim protection under the Act of 1948 and resist the landlord’s snit 
for eviction, it was held by the Full Bench that the right of the tenant under 
the Tenancy Act of 1948 was, by a legal fiction introduced by the proviso to 
a. 43C, continued and was not affected by the Amending Act of 1952 and that 
the proviso to s. 43C was applicable to the case as there was no final judgment 
against the opponent in the sense that the judgment given by the Mamliatdar 
was subject to revision, and the revisional Court was bound to take notice of 


. the change in law effected by the proviso. On facts, the present case is dis- 


tinguishable from the case which the Full Bench was considering. But before 
I deal with that distinction, it is necessary to note that even the legal fiction 
introduced by the proviso to s. 48C does not appear to be an absolute fiction 
which would save the rights of a tenant in every case. That seems to be clear 
from the subsequent decision of another Full Bench of this Court in Dhundi- 
raj Jayaram v. Dhondu Anajt,’ where it was held that the legal fiction intro- 
duced by the proviso to s. 430 did not permit the tenant to claim rights which 
he did not have at the date when a litigation had finally ended by a decres for 
possession passed by a competent Court against him. In that case, the land- 

7 (1058) 60 Bom. L.R. 1393, Y.B. . e 
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lord of certain lands situated in a Municipal Borough had filed a guit in a Civil 
Court for ejéctment against his tenant who was a protected tenant under the 
Tenancy Act of 1948. Previous to the epming into operation of the amending. 
Act of 1956, a decree was passed in favour of the landlord on April 22, 1955, 
and in execution of that decree the landlord obtained possession on April 24, 
1955. Thereafter, the amending Tenancy Act came into force and the tenant 
applied under s. 84 of the Act claiming possession from the landlord by virtue 
of the proviso to s. 43C. On these facts it was held by the Full Bench that a 
decree having been passed by a competent Court, the tenant could not claim 
any rights by virtue of the proviso to s. 48C. In the present case, the pro- 
tected tenancy rights of the defendant have not been acquired under the 
Tenancy Act of 1948, but by virtue of s. 8A of the Tenancy Act of 1939. 
Further these rights are not affected by the amending Act of 1952 but were 
affected by virtue of the provisions of s. 88(1)(c) of the Tenancy Act of 1948 
on April 15, 1950, when the village of Paspoli came within the limits of Greater 
Bombay. The proviso to s. 43C will not consequently be applicable. What 
is contemplated under the proviso to s. 43C is, in our opinion, the right which 
a tenant has acquired on or after December 28, 1948, and which continued to 
be intact and effective till the coming into force of the amending Act of 1952 
or the amending Act of 1955 (Act 13 of 1956). In the present case, the 
tenancy rights were already affected in April 1950 and were not for the first 
time affected either by the amending Act of 1952 or by the notification issued 
by the State Government under s. 88(b) on Au 1, 1956. In our judgment, 
therefore, Mr. Joseph’s argument that the defendant’s rights as a protected 
tenant cannot be deemed to have been affected because of the proviso to s. 430 
of the amending Tenancy Act cannot also be accepted. i 

The difficulties experienced in putting a rational interpretation on the 
several provisions of the Bombay Tenancy Acts which have been amended and 
replaced from time to time have been the subject of frequent comments in this 
Court and the present case Has proved no exception. In arriving at our con- 
clusion we have not lost sight of the object which the Legislature has had in 
mind in enacting the agricultural tenancy legislation which is intended to 
ameliorate and better the economic conditions of the actual tillers of the soil. 
At the same time, it appears that the Legislature has also kept in mind other 
economic and social aspects, such as the development and expansion of large 
cities and towns, and non-agricultural and industrial development. That seéms 
to be the basis of the original s. 88 of the Tenancy Act of 1948 which was first 
amended’in 1952 and underwent radical alteration and substitution in 1956, 
and under s. 88(b) Government was given power to exempt from the operation 
of the Act any area which they would specify as being reserved for non-agri- 
cultural or industrial development by issue of a notification. Sub-section (2) of 
s. 88 of the Tenancy Act of 1948, as it originally stood, provided that notwith. 
standing anything contained in subs. (1), the Provincial Government may, 
by notification published in the Official Gazette, direct that any particular land 
ot class of lands in any area shall not be exempt from all or any of the pro- 
visions of the Act. This sub-section has not been retained when the amending 
Act 18 of 1956 was enacted. To hold, therefore, that the notification issued by 
the State Government regarding Greater Bombay on August 1, 1956, should 
have only prospective operation is not, in our judgment, caleulated to further 
the object which-the Legislature had in view. On this ground also, we cannot 
accept the contention of Mr, Joseph that the notification dated August 1, 1956, 
can be given prospective effect only, though, as already stated, the only effect 
that that notification had in the present case was to continue the exemption 
which was already in operation regarding land situated within the limite of 
Greater Bombay. : 

The result is that all the contentions raised by Mr. Joseph fail and the appeal 
will have to be dismissed with costs. - 
> Appeal dismissed. 


i 
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Before Mr. Justice Mudholkar and Mr. Justice Mody. 


RAO SAHERB ANANDRAO MAHAGAONKAR v. EKNATH DNYANOBA 
PATIL.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVI of 1948), Sec. 27—Transfer 
of Property Act (IV of 1882), Sec. 108(j)—Tenant sub-letting portion of land held 
by him under lease—Whether such sub-letting entails forfeiture of lease. 


Under s. 27 of the Bombay Tenancy and Agricultural Lands Act, 1948 (as it stood 
before its amendment)+ sub-letting by a tenant of a portion of the lands held by 
him under a lease does not entail a forfeiture of the lease. 

Chimnabat Rama Naik v. Ganpat Jagannath Naik,’ differed from. 

Church v. Brown,’ Grove v. Portal,’ Cook v. Shoesmith, Esdaile v. Lewis; Swarna- 
mayee Debee v. Afaraddi,’ Keshab Chandra v. Gopal Chandra’ and Venkataramana 
Bhatta v. Krishna Bhatta,’ referred to. 

Quarre: Whether the Mamlatdar has power to grant relief against forfeiture where 


the tenant has sub-let any portion of: the leased land without the permission of his 
landlord. ; - 


Tum facts appear in the judgment. — 


Spl. C.A. No. 1828 of 1958. 


M. Y. Paranjape, for the petitioner. 
H. E. Gokhale, for opponent No. 1. 
B. V. Chavan, for opponents Nos. 11 and 12. 


Spl. C. A. No. 8884 of 1958. 
G. R. Madbaavt, for the petitioner. 
G. N. Vaidya, for opponents Nos. 6 to 7. 


MUDHOLKAR J. The petitioners in both these petitions under art. 227 of the 
Constitution are landlords of certain lands and had sought possession of those 
lands from the respective respondents in the two petitions on the ground that 
these respondents had forfeited the tenancies in their favour because they had 
sub-let all the lands or some of the lands, which were leased out to them. 


It may be pointed out that in both the petitions before us a number of fields 
were leased out to the respective respondents in the two petitions by their 
landlords under a single lease one of which reserved a single rent with respect 
to the demised lands. In Spl C. A. No. 8384 of 1958 the contention of the 
petitioner-landlord was that his tenants had sub-let all the lands leased out to 
them. The Tribunals below have, however, held that only a portion of the 
demised lands was sub-let by the tenants. In Spl C. A. No. 1828 of 1958 the 
contention of the petitioner-landlord was that most of the lands were sub-let 
by the tenants and the Tribunals have upheld a part of this contention. We, 
therefore, proceed on the basis that only a portion of the demised lands was 
sub-let by the respondents-tenants, and the question which we have to con- 
sider is whether as a result of this the leases in favour of the respondents are 
liable to be terminated at the instance of the petitioners. 


*Deolded, Maroh 13/16, 1959. i lord under section 83 of the Bombay Land 
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Section 27 of the Bombay Tenancy and Agricultural Lands Act, 1948, when 
the sub-leases were effected by the respondents stood thus: 

“eT. (1) No sub-division or sub-letting of the land or assignment of any interest 
held by a tenant shall be valid. Such sub-division, sub-letting or aselgnment shall 
make the tenancy liable to termination. 

Provided that nothing in this sub-section shall prejudicially affect the rights of a 

permanent tenant or any tenant the duration of whose tenancy is presumed to be co- 
extensive with the duration of the tenure of the landlord under section 83 of the 
Bombay Land Revenue Code, 1879.” 
Then follows sub-s. (2) with which we are not concerned. The petitioners’ 
contention is that the lease being one and indivisible, no sooner a tenant sub- 
let any portion of the demised property, the landlord became entitled to 
terminate the entire lease in favour of the tenant. On the other hand, it is 
contended on behalf of the respondents-tenants that the right of the landlord ` 
to terminate the tenancy of a tenant accrues under s. 27 only when the tenant 
makes a sub-division of the demised lands or sub-lets or assigns the entire 
demised lands. In support of the contention that the leases are liable to be 
terminated in their entirety Mr. Paranjape for the petitioner relies upon a 
decision of a Division Bench of this Court in CAimnabat Rama Naik v. Ganpat 
Jagannath Naik.’ There the karned Judges observed: 

“|,.If sub-letting of a part of the land mvolves termination of the tenancy, it is 
not open, in the absence of any express provision made by the Legislature, to impose 
upon the landlord a new contract in respect of the remaining land which is not sub-let. 
A contract of tenancy is one and indivisible and must stand or fall as a whole and 
when tt is provided by the Legislature that a contract is to be terminated on account 
of some act on the part of the tenant it cannot be said that the termination is in respect 
of a part of the contract and not of the whole contract. If sub-letting involves the 
consequences of termination of the tenancy, having regard to the terms of sections 14 
and 27 of the Act, we are of the view that it must amount to termination of the entire 
tenancy and not of the tenancy in so far as it relates to the land which has been sub-let.” 


We agree with the learned Judges that a contract of tenancy is one and indi- 
visible and must stand or fall as a whole, unless, of course, the Legislature 
provides for termination of a part of a lease as it has done while enacting the 
provisions of ss. 13(1) (s) and 14 of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. That, however, is not a point which falls for 
decision in the case before us. What we have to decide is whether the effect 
of sub-letting by tenants of portions of lands held by them under a lease brings 
about a forfeiture of their tenancies. This, of course, must depend upon the 
language used by the Legislature in s. 27 of the Act which is the only provi- 
sion under which a landlord gets the right to terminate the tenancy of a tenant 
on the ground of sub-lettmg. The opening words of s. 27(1) show that what 
is prohibited and what is rendered invalid is the sub-division or sub-letting of 
the land leased out by the landlord to his tenant. This must necessarily 
mean the entire land which was leased out by the landlord to the tenant and 
not a portion of it. It must be borne in mind that under s. 108(j) of the 
‘Transfer of Property Act a lessee has, in the absence of a contract to the con- 
tiary, a right to transfer absolutely or by way of mortgage or sub-lease the 
whole or any part of his interest in the demised property. The provisions of 
this section are applicable to tenancies governed by the Bombay Tenancy and 
Agricultural Lands Act, 1948, because of the provisions of s. 3 thereof. The 
question is what is the extent to which a tenant’s right under s. 108(j) of the 
Transfer of Property Act is limited or taken away by s. 27(1) of the Bombay 
Tenancy and Agricultural Lands Act, 1948. It has been held in a number of 
English cases that an undertaking not to sub-let or to assign the premises is 
not broken by a sub-lease or assignment of a part of those premises. 


1 (1988) Special Civil Application No. 198 June 21, 1986 (Unrep.). 
of 1956, decided by, Shah and Vyas JJ., on 
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The earliest case on the point is Church v. Brown? which is referred to at 
page 411 of Cheshire’s Modern Real Property. In that case it was held that 
a covenant placing a restriction on the tenant’s right to sub-let the premises 
must be construed very strictly. This view was followed in Grove v. Portal? 
and also in certain Indian decisions to which we will advert presently. These 
decisions and several others were considered by the Court of Appeal in Cook 
v. Shoesmsth* and it was held that on its true construction, the undertaking 
in the agreement ‘‘not to sub-let’’ was not broken by sub-letting part of the 
premises, for the verb ‘‘to sublet’’ must have an object and its only possible 
object was the house which was the subject-matter of the agreement. In 
Esdatle v. Lewis,5 the majority of Judges following the decision in Cook v. 
Shoesmith and the earlier cases construed the words ‘‘no sub-letting allowed 
without the written consent of the landlord’’ as prohibiting the sub-letting of 
the entire premises demised, and not of part of them. 

The two earlier English decisions were followed by the Calcutta High Court 
in Swarnamayee Debes v. Afaradds.®' In that case a lease provided (p. 48): 

“We shall not be able to transfer the said karsha right in any way by gift or sale, 

or to grant any karsha settlement in respect thereof, or to encumber the same in any 
way. If we do so, your right of khas possession will accrue.” 
It was held that the forfeiture of the lease was to be incurred by the lessee 
and the right of re-entry was to accrue to the lessor in the event of the lessee’s 
transferring or encumbrancing the entire leasehold and that a usufructuary 
mortgage of a part of the holding would not, therefore, cause forfeiture of 
the tenancy. This decision was followed by the same High Court in Keshab 
Chandra v. Gopal Chandra,’ where it was held that a restrictive covenant or 
a covenant entailing forfeiture of a tenancy in a case of alienation contained 
in a lease must be strictly construed against the lessor and that a covenant 
against alienation by a lessee must relate to transfer of the entire leasehold. 
In Venkataramana Bhatta v. Krishna Bhatta, following Grove v. Portal it 
was held that a clause in the lease prohibiting alienation by the lessee operated 
only with respect to the alienation of the whole of the demised premises and 
not with respect to partial alienation. 

The question is whether the principle deducible from these cases should be 
applied to the present case, because here what we are considering are the pro, 
visions of an Act of the Legislature and not of a covenant in a contract bet- 
ween the parties. It seems to us. that the fact that what we have to consider 
now is a statute does not make any difference. After all, we have to interpret 
the meaning of certain words used by the Legislature. It would, therefore, 
be relevant for us to bear in mind the interpretation placed on similar words 
Ly different Courts even though those Courts were considering not statutory 
provisions but covenants in contracts between the parties. Mr. Paranjape 
referred us to Craies on Statutory Law, page 6, and said that we were pre- 
eluded from doing so. The passage on which he relies is as follows: 

“Contracts. In the construction of a contract there cannot be said to be any rules 
of law applicable, but ‘the governing principle is to ascertain the intention of the parties 
to the contract through the words they have used’, which words ‘are to be taken in the 
sense which the common usage of mankind has applied to them in reference to the 
context in which they are found’. Lord Wright has recently said: I deprecate in 
general the attempt to enunciate decisions on the construction of agreements as tf they 
embodied rules of law...the decision as to each must depend on the consideration of 
the parties’ contract read in the light of the material circumstances of the parties in 
view of which the contract is made’. It is seldom, in construing ‘mercantile contracts, 
that any technical or artificial rule of law can be brought to bear on thelr construction; 
the question really is the meaning of the language’, and ‘the grammatical meaning is, 


2 (1808) 15 Ves. 258; 38 E.R. 752. 6 (1982)-L.L.R. 60 Cal. 47. 
8 [1902] 1 Ob. 727. AC ty ruta ats 
4 [1951] 1 K.B. 752. 8 (1924) 47 M. L.J. 307. 
5 [1958] 2 All E.R. 857. . J 


1126 i THA BOMBAY LAW REPORTHR.  ' [vVor. LX. 


as in other cases, the meaning to be adopted, unless there be reason to the contrary’... 

In Reid v. Reid’ the Court rejected as useless for the construction of the Married 
Women’s Property Act, 1882, decisions as to the meaning of covenants in marriage 
settlements, on the ground that such cases must be approached with a presumption that 
they were intended to exclude the husband from acquiring the property of his wife if 
it should fall into possession during coverture; whereas, in dealing with the Act, no 
such presumption arose. And in Midland Ry. v. Robinson,” in construing the word 
‘mines’ in the Railways Clauses Act, 1845, Lord Horechell said: ‘In dealing with this 
case, it must be remembered that all your lordahips have to do is to interpret the words 
of the enactment, and not lay down, even ff it were possible, any general rule as to the 
interpretation of the word ‘mines’. I doubt whether much assistance is to be obtained 
from cases in which a construction has been put upon that word in instruments embody- 
ing merely agreements between the parties to them, unaffected by any statutory enact- 
ment. In such agreements, in the absence of a distinct indication of the contrary 
intention, it is always to be assumed that the reserved mines are only to be worked 
in such a manner as is consistent with the su-face remaining undisturbed’.” 

It is no doubt true that decisions based upon the construction of covenants 
in contracts ought not to be referred to for the purpose of construing the pro- 
visions of an Act, but it does not follow that the construction placed by the 
Courts upon certain words used in a doctment is not to be considered when it 
is necessary for a Court to construe the same words occurring in a statute. 
Indeed, that is not what is laid down in any of the decisions referred to by 
Craies. We cannot, therefore, accept the contention of Mr. Paranjpe. 

‘The decisions on which reliance was placed by Mr. Gokhale were not cited 
at the Bar before Shah and Vyas JJ. in Chimnabat Rama Naik v. Ganpat 
Jagannata Naik. It cannot, therefore, bə said that the learned Judges had 
occasion to examine the law on the point fully. That being the position, we 
think that it would not be improper for us to come to a-different conclusion 
on the particular question which was also before the. learned Judges. On the 
basis of the decisions of the Courts in India and in England, we, therefore, come 
to the conclusion that the mere fact that some of the lands covered by the lease 
were sub-let by the lessees does not entail a forfeiture of the lease. 

If in fact there was a single lease by the landlords in both the cases as is 
contended for by the petitioners, then upon the view we have taken it would 
follow that the tenants would not incur forfeiture of their leases in so far as 
they concern those lands which were actually sub-let by them. We need not 
say anything more on that point, because the petitioners have secured relief 
with regard to these lands before the Revenue Tribunal and the tenants’ peti- 
tions to this Court challenging the correctness of the decision of the Revenue 
Tribunal have been dismissed summarily by this Court. 

An elaborate argument was advanced before us on behalf of the petitioners 
by Mr. Paranjape and on behalf of the respondents by M/s. Gokhale and 
Vaidya on the question as to whether the Mamlatdar has power to grant re- 
lief against forfeiture where the tenant has sub-let any portion of the leased 
land without the permission of his landlord. It is, however, not necessary 
for us to deal with this matter upon the view which we have taken on the other 

int. 
aoc point taken by Mr. Paranjape was that the order of remand passed 
in his case by the Revenue Tribunal was erroneous. In our opinion, it is not 
necessary to deal with this point either, because, assuming that the order of 
remand is erroneous, the point which has now been raised before us, viz., the 
effect of sub-letting only a portion of the damised lands, could have been raised 
before us even if the Revenue Tribunal had not thought it fit to remand the 
Upon this view, therefore, wa discharge the rules and dismiss these petitions. 
Costs of these petitions will be borne as incurred. i 

Petitions dismissed. 


8 (1886) 31 Ch.’D. 402. 10 (1889) 15 A.O. 1937. 
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Before Mr. Justice Mudholkar. 


HAJI SHEIKH HASANOO v. S. NATESA MUDLIAR ETC. & CO.* 
Negotiable Instruments Act (XXVI of 1881), Sec. 84(1)—Draft drawn by one branch 

of bank on another branch thereof—Whether such draft a negotiable instrument— 
Applicability of s. 84(1). 

Section 84(1) of the Negotiable Instruments Act, 1881, is limited in tts application 
to cheques and it does not apply to every negotiable instrument. 

A draft drawn by one branch of a bank on another branch thereof is not a nego- 
table instrument. 

M. J. Rice and Atta Mulls v. Firm Ramlal’ dissented from. 


Tue facts appear in the judgment. 


V. M. Kulkarni, for the appellant. 
B. B. Ranads, for the respondent. 


MUDHOLKAR J. This is a plaintiff’s second appeal from the dismissal of his 
claim for the recovery of Rs. 1,367-8-0 alleged: to be due to him from the 
respondent. 

Tt is common ground that the appellant is a fruit seller carrying on business 
at Narkhed. -The respondent carried on business of a broker in Madras. The 
appellant sent 485 baskets of oranges to Madras sometime in the year 1949 
for being sold through the respondent. The latter submitted an account to 
the appellant on March 22, 1949, showing that the oranges had been disposed 
of for a sum of Rs. 1,585, and that after deducting the usual charges, a sum 
of Rs. 1,417-8-6 was found due to the appellant. A draft dated March 31, 
1949, drawn by the Exchange Bank of India and Africa, Madras Branch, on 
its branch at Nagpur for the aforesaid amount was sent by the respondent to 
the appellant. The appellant tried to cash the draft, three weeks or so after 
he received the draft; the Bank having gone in liquidation in the meanwhile, 
he could not cash it. He, therefore, proceeded to Madras and handed over 
the draft to the respondent. According to the appellant, the respondent 
accepted that draft, paid a sum of Rs. 50 and promised to send him the balance 
shortly thereafter. While the respondent admits that the appellant handed 
over the draft to him, he says that his only object in taking the draft was to 
see what dduld be realised from the Bank and send to the appellant whatever 
was realised by him from the Bank. He also says that he gave Rs. 50 to the 
appellant when he visited Madras, because the appellant said that he was 
short of fund and had no money even to pay his railway fare for the 
return journey. 

The trial Court decreed the suit. The lower appellate Court dismissed it 
on the ground that the appellant was guilty of delay in the presentation of the 
draft, that this delay on his part caused injury to the respondent and that, 
therefore, the latter was protected by s. 84 of the Negotiable Instruments Act. 
Upon this ground it dismissed the suit. 

Section 84(1) of the Act reads thus: 

' “Where a cheque is not presented for payment within a reasonable time of its 
issue, and the drawer or person on whose account it is drawn had the right, at the 
tune when presentment ought to have been made, as between himself and the banker, 
to have the cheques paid and suffers actual damage through the delay, he is discharged 
to the extent of such damage, that is to say, to the extent to which such drawer or 


*Decsded, March 28, 1959. Second A decision of 8. R. Tiwari, Civil Judge, Class IT, 
No. 618 of 1954, inst the decision of K.L. at Katol, in Civil Suit No. 6-B of 1962. 
Pandey, First District Judge at 1 [1957] A.L R. Assam. 133. 
Nagpur, in Appeal No. 19-B of 1983, fram the 7 
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person is a creditor of the banker to a larger amount than he would have been if 
such cheque had been paid.” 7 

This provision is limited in its applieation to the cheques. If it was the 
intention of the Legislature to make it applicable to every negotiable instru- 
ment or to drafts drawn by one branch of a bank on another branch thereof, 
there was nothing easier for the Legislature than to use appropriate expressions. 
Indeed, when the provisions of s. 84 were enacted, the difference between the 
position of the drawer of a cheque and of the drawer of a negotiable instru- 
ment was present in the mind of the Legislature. It has been pointed out in 
Cone Law of Hundies and Negotiable Instruments, (1954 edn.) 
p. : i 

“The position of the drawer of a cheque is different from that of the drawer of a 
bill on demand in one respect. The drawer of a bill on demand has given considera- 
tion to the drawee against which he is entitled to draw the bill and if it is not paid 
on presentation he has a right to sue the drawee on the original contract. He has also 
a right against the holder to be informed of the dishonour by a notice of dishonour 
within reasonable time. The drawer of a cheque on the other hand knows that the 
banker will not pay unless he has money of his (ie. drawer) to pay with. He has no 
recourse to the drawee if the cheque is not peid when the funds are not sufficient. He 
remains liable on the cheque as princtpal debtor and yet has no remedy against any 
one. He is therefore bound to keep money at his bankers to meet the cheque when- 
ever presented and it would be unfair if by reason of delay in presentation of the 
cheque on the part of the holder he should suffer loes of the money he was keeping 
at the bankers to meet it That is the underlying principle of sections 72 and 84.” 
Then again, the same author has pointed out 


“Cheques are generally intended for immediate presentation and not for general 
circulation. Cheques are drawn against funds of the drawer in his bank. If the holder 
delaya presentation and bank fails in the meanwhile the drawer might be seriously 
prejudiced thereby. Nor can the drawer be expected to retain his money in the bank 
at his risk for an indefinite time.” 

Dealing with the question of delay in presantment, Byles on Bills of Exchange, 
21st edn., at page 21, has observed: 

“A cheque, nevertheless, is virtually an appropriation of a sum of money in the 
banker’s hands to lie till called for; but by delay the holder takes the risk of the bank’s 
failure, the revocation of bank’s authority to pay owing to the drawer’s death, counter- 
mand of payment by the drawer or the exhaustion of the balance of further drawings.” 

Thus, the main reason for drawing a distinction between a cheque and an 
instrument of other kind is that if a cheque is drawn by a drawercon a bank 
he is forced to keep sufficient funds in that bank for enabling the person in 
whose favour he has drawn the cheque to cash it. As he has to keep his money 
tied up in that manner, he cannot properly withdraw it even if he knew that 
the condition of the bank was not satiafactory. It is for this reason necessary 
that cheques should be presented for payment without undue delay. That, 
however, is not the case with respect to demand drafts. Where, as here, the 
draft ig one drawn by one branch of a bank on another branch thereof it can- 
not, by any stretch of imagination, even be suggested that the draft is a nego- 
tiable instrument. Nor again, can it be said that it is an instrument under 
which there is a remedy against the ‘drawer’ because in fact the drawer and 
the drawee are the same person. E 

Shri Ranade, who appears for the respondent, has referred to a decision of 
a Division Bench of the Assam High Court in M. J. Rice and Atta Mis v. 
Firm Ramlal.1 In that case, the principles of s. 84 were applied to drafts 
and it was stated that a demand draft, which is very nearly allied to a cheque, 
should be presented for payment as early as possible, because delay in presen- 
tation in commercial practice might lead to complications and cause some loss 
or damage to the parties concerned. With respect to the learned Judgea, I 


e . 1 [1957] ALR. Assam 133. 
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am unable to see how the provisions of s. 84 of the Negotiable Instruments Act 
could be extended to negotiable instruments other than cheques. Indeed, if 
the Court were to apply the provisions of s. 84 to negotiable instruments of 
other kinds, it would be legislating which, of course, it has no power to do. Again, 
as already stated, even if the principles underlying s. 84 could be applied to 
negotiable instruments generally, they certainly cannot be applied to a draft 
of the kind which we have in this case. As already pointed out, a draft 
drawn by one branch of a bank on another branch thereof is not a negotiable 
instrument at all. For all these reasons, disagreeing with the lower appellate 
Court, I hold that the delay in the presentation of the draft to the Nagpur 
branch of the Exchange Bank is not fatal to the appellant’s suit. 

It was next contended by Shri Ranade that the appellant having accepted the 
draft in payment of the amonnt due to him has no right of action for the price 
of oranges which he had sold through the respondent. Now, where money is 
due to a person from another, then the liability to pay that money can be 
discharged only by repaying it in cash unless the parties expressly agree to 
some other mode of discharging that liability. If the respondent’s case was 
that the parties had agreed that the respondent’s liability to pay the price 
would be deemed to have been satisfied by sending the draft to the appellant, 
the matter would have been different. There are no express pleadings of the 
respondent on the point. But even assuming that it can be deduced from the 
pleadings of the respondent that the appellant had agreed to accept, or had 
accepted, the draft in satisfaction of the amount due to him, no proof of this 
has been adduced by the respondent. In the circumstances, therefore, this 
eontention fails. 

Upon this view, I allow the appeal, set aside the decree of the lower appellate 
Court and restore that of the trial Court. Costs throughout shall be borne by 


the respondent. 
Appeal allowed. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. H. K. Chaineni, Chief Justice, and Mr. Justice S. T. Desai. 


THR BOMBAY MUNICIPAL CORPORATION v. RAMCHANDRA 
LAXMAN BELOSAY.* 

Bombay Municipal Corporation Act (Bom. HI of 1888), Secs. 63b) & (k), 36(k) 
—Resolution moved in Corporation to express regret and horror at execution of 
foreign dignitary and his associates in foreign country—Resolution inter alia des- 
cribing such persons as fighters for freedom of their country—Whether 
competent to' discuss and pass such resolution—"“Likely to promote public instruc- 
tion”, ambit of expression in s. 63(k)—Ezpression “business” in s. 36(k), meaning of 
—Court’s power to hold municrpal action invalid and ultra vires when to be 
exercised. 


A resolution was moved at a meeting of the Bombay Municipal Corporation by a 
councillor of the Corporation under which it was sought to express deep regret and 
horror at the execution of one Imre Nagy a former Prime Minister of Hungary and 
‘his three associates. The resolution drew attention to the fact that these persons 
were “fighters for freedom of their motherland, who by displaying great courage 
and steadfastness even at the cost of their lives In the cause of their country’s free- 
dom have upheld the dignity of man and rendered great service to the highest value 
of lHe, viz. ‘Freedom’.” The resolution stressed that the executions were contrary 
to the doctrine of ‘Panchshila’ enunciated by the Prime Minister of India and prac- 
tised by India and accepted by other countries of the world. Fimally, by the reso~ 


* Decided, April 3, 1959. O.0.J. Appeal No. 864 of 1958. 
No. 67 of 16058: Miscellaneous Petition 
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lution the Union Government was requested to communicate the same to the families 
of the late Imre Nagy and his associates with an expression of the Corporation’s 
sympathy in their sad bereavement, On the question whether the action of the 
Corporation in discussing and passing this resolution would be ultra vires the 
Corporation:— 

Held, that the ultimate decision whether a resolution proposed to be moved before 
a meeting of the Corporation is likely to promote instruction is, under the Act, en- 
trusted to the Corporation and as no appeal is provided against tts decision, the Court 
will not interfere if the question is arguable or if two views are posible, and 

that as in the instant case it was arguable that the resolution and the debate on it 
were likely to educate or instruct the public to love their country and to be ready to 
fight for its freedom, the resolution could not be said to be beyond the scope and 
ambit of the Act, and one which the Corporation could not discuss. 

Daily Gazette v. Karachi Munictpality,1 referred to. 

The expression “business” in s. 36(k) of the Bombay Municipal Corporation Act, 
1888, includes only that business which can be said to relate to municipal administra- 
tion or Municipal Government of Greater Bombay. 

The Court will not hold a municipel action invalid and ultra vires the powers of 
the municipality if it entertains a reasonable doubt on the ‘point and deems the 
“question as fairly and reasonably arguable on the ground that there is room for hold- 
ing different opinions on the point. It will decline to issue tts mandate unless it is 
satisfied that it is'platn and palpeble that the act complained of clearly and manifest- 
ly transcends the powers conferred on the munictpality. by statute. 

Per S. T. Desi J. The resolution in question and discussion relating to it fall 
within the ambit of the expression “likely to promote public instruction” in a. 63(k) 
of the Act, and, therefore, the Bombay Municipal Corporation was competent to 
‘discuss and, if the majority of its councillors so decided, to pass the resolution. 

The general rule is that the Court will not imquire into the policy, expediency 
or propriety of a municipal act, and while it has undoubted jurisdiction to deter- 
mine whether a municipal act is ultra vires or not, it will not, in reviewing the 
vires of the act complained of, probe into the motive or purpose of those initiating 
or voting on the same. ; 


TEB facts appear in the judgments. 


C. K. Daphtary, Solicitor General, with R. J. Joshi, for appellant No. 1. 
N. A. PalkaAivala, for appellant No. 2. 
Rajn Patel, with Dantel Latifi and B. A. Desai, for the respondent. 


CHAINANI C.J. This is an appeal against the order passed by Mr. Justice 
K. T. Desai,t by which he directed the issue of a writ to appellant No. 1, the 
Bombay Municipal Corporation, hereinafter referred to as ‘‘the Corporation’’, 
requiring the Corporation to forbear from discussing a resolution, in regard 
to Mr. Imre Nagy and his associates, of which a notice had been given by a 
Councillor of the Corporation, Dr. R. N. Kulkarni. The resolution was in 
the following terms: 

“That the Municipel Corporation of Greater Bombay have learnt with deep regret 
about the execution of Mr. Imre Nagy, a former Prime Minister of Hungary and his 
three associates contrary to the doctrine of ‘Panchshfle’ enunciated by our beloved 
Prime Minister and practised by our country and accepted by other countries of the 
world. The Corporation hereby express their horror at the execution under pecullar 
conditions of those fighters for freedom of their motherland who, by displaying great 
courage and steadfastness even at the cost of their lives in the cause of their country’s 
freedom have upheld the dignity of man and rendered great service to the highest value 
of life, vir ‘Freedom’. That the Mayor be requested to forward the Resolution through 
the State Government to the Union Government with a request to communicate the 
same to the Government of Hungary through the proper channels for being communi- 


P [1080] ALR. Sind 287. t Bee 60 Bombay Law Reporter 1256. 
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cited to the families of the late Mr. Imre Nagy and his associates, with an expression 
of the Corporation’s sympathy in their sad bereavement.” 

Tt was moved at a meeting of the Corporation held on July 10, 1958. A point 
of order was then raised that the Corporation had no power to discuss the reso- 
lution, as it was of a political nature and related to international affairs and 
as it had nothing to do with civic duties, which, it was said, must necessarily 
relate to the life and welfare of the citizens of Bombay. Appellant No. 2, 
who was the Mayor of the Corporation at that time and who was the Chairman 
of the meeting, then gave a considered and well reasoned ruling, by which he 
held that the resolution was in order. Thereafter the meeting of the Corpo- 
ration was adjourned. On July 18, 1958, the respondent, who is also a Coun- 
cillor of the Corporation, filed a petition, in which he contended that the 
action of the Corporation in discussing and passing the above resolution would 
be ultra vires the Corporation. He, therefore, prayed for the issue of a writ 
of mandamus or prohibition or any other appropriate writ, direction or order, 
under art. 226 of the Constitution, against the appellants, restraining the 
Corporation from discussing or endorsing the said resolution. The petition 
was opposed by the appellants. They contended that the Corporation had the 
right and the power to discuss and pass the said resolution under el. (k) of 
s. 86 and cl. (k) of s. 63 of the Bombay Municipal Corporation Act, herein- 
after referred to as ‘‘the Act”. The appellants’ contentions were not accept- 
ed by Mr. Justice K. T. Desai. He came to the conclusion that the resolution pro- 
posed was beyond the ambit and powers of the Corporation. He, therefore, 
issued a writ restraining the Corporation from discussing the said resolution 
or passing the same. This order is being challenged in the present appeal. 

The Bombay Municipal Corporation is constituted by the Bombay Municipal 
Corporation Act (Bombay Act No. III of 1888). Being a creature of statute, 
its powers are limited by the provisions of the Act, by which it is created. It 
can, therefore, exercise only such powers as are specifically conferred upon it 
by or under the Act, or as are consequential to or incidental to the exercise 
of such powers. This position was not disputed during the course of argu- 
ments. It is, therefore, not necessary to cite any authority. I may, however, 
refer to the following passage from Halsbury’s Laws of England, para. 129 in 
Vol. IX, Third edn.: 

“Statutory Corporations. The powers of a corporation created by statute are limit- 
ed and circumscribed by the statutes which regulate it, and extend no further than is 
expressly stated therein, or Is necessarily and properly required for carrying into effect 
the purposes of its incorporation, or may be fairly regarded as incidental to, or conse~ 
quential upon, those things which the legislature has authorised. What the statute 
does not expressly or impliedly authorise is to be taken to be prohibited.” 

It is, therefore, necessary to consider the relevant provisions of the Act. 
The preamble to the Act states that it was enacted ‘‘to consolidate and amend 
the law relating to the municipal government of Greater Bombay.’’ Section 4 
of the Act specifies seven municipal authorities, which are charged with carry- 
ing out the provisions of the Act. Clause (a) mentions the Corporation as 
being one of these authorities. The powers and functions of each of these 
authorities are specified in different provisions of the Act. Sub-section (1) 
of s. 5 states that the Corporation shall consist of one hundred and thirty-one 
councillors. Sub-section (2) of this section provides: 

“The corporation shall by the name of “The Municipal Corporation of Greater 
Bombay’, be a body corporate and have perpetual succession and a common seal and 
by such name may sue and be sued.” 

Section 36 states: i 

“The Corporation shall meet for the despatch of business and shall from time to 
time make such regulations with respect io the summoning, notice, place, management 
and adjournment of such meetings, and generally with respect to the mode of transact- 
ing and managing the business of the corporation including the submission, asking and 
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answering of questions under section GGA as they think At, subject to the following 
ay ady cduneilior who: deskes” at: ang cmeeiing tos bring forward eny Dudic 
other than any questions under section 66A or to make any substantive proposition, 
which is not already specified in the notice of such meeting, shall give written notice ' 
of the same to the municipal secretary at least three clear days before the day fixed 
for the meeting; and a supplementary announcement of the business or propositions, of 
which notice has been so given, shall be given by the said secretary in not less than 
one local daily newspaper not later than the day previous to the meeting;” 
The appellants rely on this provision in support of their contention that the 
Corporation is entitled to discuss the said resolution. Chapter III of the Act 
contains provisions relating to the duties and powers of the municipal autho- 
rities. Section 61 gives a list of obligatory duties of the Corporation for which, 
it is, as stated in the section, incumbent on the Corporation to make adequate 
provision by any means or measures, which it is lawfully competent to them 
to use or to take. One of these duties, referred to in cl. (q) of the section, is 
io maintain, aid and suitably accommodate schools for primary education. 
Section 63 specifies what are called discretionary duties of the Corporation, in 
regard to which the Corporation have discretion. The section states: 

“The corporation may, in their discretion; provide from time to time, either wholly 
or partly, for all or any of the following matters, namely:—... 

(b) the furtherance of educational objects other then those mentioned in 
clause (q) of section 61;. 

(k) any measure, not hereinbefore specifically named, Ukely to promote public 
safety, health, convenience or instruction. 

And, with the previous sanction of the State Government, the corporation may make— 

(1) such contribution as they think fit towards any public ceremony or entertain- 

ment in Greater Bombay.” 
The provision contained in cl. (k) is strongly relied upon by the appellants in 
the present appeal. Sub-section (1) of s. 64 provides that the respective func- 
tions of the several municipal authorities shall be. such as are specifically 
prescribed in or under the Act. Sub-section (2) of s. 64 states that ‘‘except 
as in this Act otherwise expressly provided, the municipal government 
of Greater Bombay vests in the corporation.’’ Sub-section (1) of s. 66A pro- 
vides : 

“Subject to any regulations made in this behalf under section 38, a councillor may 
question the Commissioner who shall answer any question concerning or connected 
with the administration of this Act or the municipal government of Greater Bombay.” 
This provision draws a distinction between the administration of the Act and 
municipal government. 

The learned Solicitor General, who has argued this appeal on behalf of the 
appellants, has urged that the words ‘‘municipal government’’, for the carry- 
ing on of which the Corporation has been created, are very wide and that the 
Corporation is, therefore, concerned not only with providing physical comforts, 
such as sanitation, lighta and water, but with all matters affecting the life 
and well-being of the persons residing in Greater Bombay. He has also ceon- 
tended that by the resolution it was intended to place before the people an 
example of a great fighter for freedom and that that by itself would be edu- 
cation or instruction to the people, within the meaning of cls. (b) and (k) of 
s. 63 of the Act. The words ‘‘educational objects’’ used in cl. (b) and 
‘instruction’? used in cl. (k) are words of very wide import. Webster’s Dic- 
tionary defines ‘‘education’’ as totality of information and qualities acquired 
through instruction and training which further the development of an indi- 
vidual physically, mentally and bodily. In Murray’s Dictionary, the word 
‘instruction’? is defined as meaning imparting knowledge or skill, education, 
information. The word ‘‘instruct’’ is defined as meaning to furnish know- 
ledge or information, to train in knowledge or learning, to teach, to educate. 
Our notions, as to what constitutes education, have also changed. Formerly, 
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a person was regarded as educated, if he knew the three Re—Reading, Writ- 
ing and ‘Rithmetic. Today, education embraces a much wider field. Any teach- 
ing or training, which furthers or brings about the physical, mental, moral or 
spiritual development of an individual, is regarded as education. Educa- 
tion may also be imparted in civic rights and responsibilities, or in order that 
people might cherish certain ideals or imbibe certain qualities. In a democratic 
country, it may well be regarded as part of education to teach people to love 
their country, to cherish freedom, to hate oppression and rule by foreigners 
and to be ready and willing to undergo hardship and suffering for maintain- 
ing the freedom of the country. 

One of the recognised ways of educating people is to place before them 
examples of persons, who have achieved fame and distinction in life. School 
text books frequently contain stories or articles about lives of great men. 
These are taught, so that they may inspire the readers to acquire the same 
qualities and to try and reach the same heights. It is also not necessary that 
education or instruction should be imparted only in schools and colleges or 
other institutions. It may also be given through newspapers, cinema shows, 
public lectures, seminars and public debates. The meetings of the Corpora- 
tion are open to the public under el. (6) of s. 36. A debate on a matter of 
pure importance in a Corporation may, therefore, also have an educative 

ue. : 

The resolution, the validity of which has been challenged, describes the late 
Mr. Imre Nagy and his three associates as fighters for freedom for their 
motherland, as persons who even at the cost of their lives displayed great 
courage and steadfastness in the cause of their country’s freedom, and as per- 
sons who upheld the dignity of man and rendered great service to the highest 
value of life, viz, freedom. By eulogising them and by expressing the Cor- 
poration’s regret at their executions, the resolution places before the public 
examples and ideals which they may emulate. It is, therefore, urged that the 
resolution and the debate on it would educate the public and instruct them to 
cherish the ideals of freedom, to love their country and to be ever ready to 
sacrifice even their lives for the freedom of the country. I cannot say that 
this argument is without force. 

The words in cL (k) of s. 63 are ‘‘likely to promote instruction”. The 
authorities competent to decide whether a resolution, proposed to be moved 
at a meeting of the Corporation, is likely to promote public instruction, are 
firstly the Mayor or the Chairman of the meeting, who has to determine whether 
the resolution is in order and thereafter the Corporation, which may pass or 
reject the resolution. The ultimate decision in the matter is entrusted by the 

islature to the Corporation. The Corporation is, therefore, the: best judge 
of what is likely to promote publie instruction. No appeal is provided against 
its decision. The Court will, therefore, not interfere merely because it takes 
a view different from that taken by the Corporation. If the question is argu- 
able or if two views are possible, the Court will decline to exercise its powers, 
for it cannot then be definitely stated that the Corporation is transgressing 
the limits of its powers. The Court will intervene only when it is shown that 
the resolution, which the Corporation proposes to discuss or pass, cannot 
reasonably be said to be within the scope and ambit of the Act. 

In this case it is at least arguable that the resolution and the debate on it. 
are likely to educate or instruct the public to love their country and to be 
ready to fight for its freedom. The learned Judge has also observed in his 
judgment that the debate on the resolution may be educative. He however 
took the view that the resolution was outside the ambit of the Corporation’s 
powers, as its object was political and not educational. With respect, it seems 
to me that the object or motive, which led the author of the resolution to pro- 
pose it, is entirely immaterial. The Corporation consists of 131 councillors 
and different councillors may support the resolution for different reasons. 
What one is really concerned with is the effect of the resolution, whether it is 
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or is not likely to promote. public instruction. If it cannot even reasonably 
be said that the resolution might promoze public instruction, it would þe out- 
side the scope of the Act. But, as I have already stated, I do -not think I tan 
say that the argumant that the resoluticn is likely to promote public instruc-. 
tion, is without substance. Consequently, the resolution cannot be. said to be ° 
beyond the scope and ambit of the Act, or one which the Corporation cannot 
discuss. The order passed by Mr. Justice Desai cannot, therefore, be upheld. 

The only reported case, in which a somewhat similar question came up for 
consideration, is Datly Gazette v. Karacis Municipality.’ This case does not 
decide the question which we have to desermine. There are observations in it 
on which either party might rely. In his judgment Rupchand Bellaram 
A. J. C. has observed as follows (p. 295) 

“There is no doubt in my mind that the main object for which powers of Local 
Self-Government are transferred to Mumictpal Corporations under this Act is that the 
city fathera should look after the health of the city and the comfort and well-being of 
its residents. But I am not prepared to hold that for the attainment of public objects 
it may not in certain instances be necessary or in any case be not proper for them to 
discuss political subjects or that the discussion on such subjects is ultra vires.” 
With respect, I agree with these observetions. 

Mr. Rajni Patel pointed out to us that the Bombay Municipal Boroughs 
“Act and the Bombay District Munieipal Act contain provisions similar to 
those contained in cl. (k) of s. 68. I realise that the view, which I am taking, 
might result in the Municipalities spending their limited time and money on 
matters, with which they are not reall” concerned. If this, unfortunately, 
happens, it will be for the Legislature to consider whether some limitations 
should not be imposed on the powers of the Municipalities to discuss matters, 
which have no direct bearing on municipal administration. 


. In the view which I am taking, it is mot necessary to deal with other ques- 
tions, which have been raised before us. But as they have been argued, I will 

refer to them briefly. It was urged that under cl. (k) of s. 36 the Corporation 
js entitled to discuss a resolution on any subject, whether it relates or does not 
relate to municipal administration or municipal government. The heading of 
g. 36 is ‘‘Proceedings of the Corporation’’. It is a procedural section, which 
provides for the mode and the manner in which business may be brought before 
the Corporation and in which ‘it is to be transacted. I agree with the view 
taken by Mr. Justice Desai that this is nct a section to which reference can be 
made for the purpose of determing wha- is the business of the Corporation, 
or what are ita powers and functions. The expression ‘‘business’’ will include 
only that business which can be said to relate to municipal administration or 
municipal government of Greater Bombay. A corporator cannot also ask the 
Corporation to discuss any resolution whch he likes. The proposition, which 
he is entitled to make before any meetimg of the Corporation, must also be 

such as relates to the business of the Corporation. It must, therefore, be on a 
` gubject, which has a bearing directly or indirectly on the ‘municipal adminis- 
tration or municipal government of Greatar Bombay. 

Reference was made in the course of arguments to art. 12 of the Constitu- 
tion. This is the first article in Part ILO, which contains provisions relating 
to fundamental rights, and it states that in this Part the ‘‘State’’ includes all 
local authorities. This definition is for tte purpose of ensuring that even the 
local authorities, which perform certain functions of government, do not con- 
travene the fundamental rights of citizens and for enabling citizens to obtain 
relief against the violation of these rights. This article has, therefore, no bear- 
ing on the question which we have to determine in this appeal. Article 61, 
to which also a reference was made, is also not of any assistance in this case. 

The Solicitor General referred us to ths compilation exh. No. 1, containing 
numerous resolutions passed by the Corporation on matters not connected with 

1 [1930] ALR. Sind 287. 
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municipal government. He urged that the practice followed by the Corpora- 
tion over a number of years, in regard to the categories of matters which would 

fall under cl. (k) of s. 63, must be considered by us for the purpose of con- 

struing the general words "abed in this clause., We are unable to accept this 

argument. The Corporation cannot, by following a wrong practice, confer 
upon itself powers which it does not possess. 


It was also urged that the Court can only interfere with an act of the Cor- 
poration and that until the resolution had been discussed and passed, it cannot 
be said that the Corporation had done any act, which it was not competent to 
do and which was utra vires. This Court can, however, grant relief not only 
after damage has been done, but even when there is reasonable likelihood of 
damage being done. If, therefore, I had come to the conclusion that the said 
resolution was beyond the powers ‘of the Corporation, I would have apheld the 
order passed by Mr. Justice Desai. 


Mr. Rajni Patel urged that the resolution might embarrass Government in 
its relations with certain foreign States. He pointed out to us that the Bom- 
bay Municipal Corporation Act was passed in 1882 under the provisions of 
the Indian Councils Act, 1861, cl. (8) in s. 43+ of which debarred the Governor- 
‘in-Council from making any law affecting relations with foreign States. There 
is, however, no provision in the Bombay Municipal Corporation Act, which 
debars the Corporation from discussing a matter, on the ground that it relates 
to an occurrence in a foreign State or on the ground that it might affect rela- 
tions with foreign States. But every resolution must be within the scope and 
ambit of the Act. If, therefore, it can reasonably be said to relate to munici- 
pal government or municipal administration of Greater Bombay, its discussion 
cannot be prevented, merely because it may not be to the liking of some per- 
sons in some foreign States. 


I would, therefore, set aside the order passed by Mr. Justice K. T. Desai and 
dismiss the petition filed by the respondent. As the case has been fought more 
or less as a test case and in order to obtain a decision in regard to the powers 
of the Corporation in certain matters, I would make no order as to costs of 
this appeal. 


8. T. Desar J. I agree that this appeal must succeed but prefer to found 
myself primarily on the ground that the resolution in question and discussion 
relating to the same fall within the ambit of the expression ‘‘likely to promote 
public instruction’’ in s. 68(k) of the Bombay Municipal Corporation Act. 
The facts in this rather extraordinary case are plain and it is unnecessary to 
recapitulate them. Nor is it necessary for me to restate the sections the rele- 
vant parts of which have been set out in the judgment just delivered by my 
Lord the Chief Justice. The question that arises for our determination lies 
in & narrow compass and we have to ascertain whether it was within or with- 
out the ambit and scope of the powers of the Bombay Municipal Corporation to 
discuss and if the majority of ita councillors so decided to pass a resolution 
expressing deep regret and horror at- the execution of Mr. Imre Nagy, a former 
Prime Minister of Hungary, and his three associates. The resolution draws 
attention to the fact that these persons were ‘‘fighters for freedom of their 
motherland, who by displaying great courage and steadfastness even at the 
cost of their lives in the cause of their country’s freedom have upheld the 
dignity of man and rendered great service to the highest value of life, viz. 
‘Freedom’.’’ The resolution stresses that the executions were contrary to the 
doctrine of ‘Panchshila’ enunciated by the Prime Minister of India and prac- 
tised by our country and accepted by other countries of the world. Finally, 


t “48. It sball not be lawful for the Gover- 
nor in Council of either of the aforesaid Presi- 
dencies, exoept with the sanction of the 
Governor previously communicated 
to him, to make regulations or to take into 


consideration any Law or, Regulation f 
of the purposes next hereinafter mentioned: 
that is to eay,... 

8. Affect the relations of the Govern- 
ment with Foreign Princes or Btates:’’ 


1186 THE BOMBAY LAW REPORTER. [voL. ix. 


by the resolution the Union Government is requested to communicate the same 
to the families of the late Mr. Imre Nagy and his associatea with an expression 
of the Corporation’s sympathy in their sad bereavement. The petitioner, who 
is one of the councillors of the Corporation, applied to the Court and sought 
relief by way of a writ of mandamus restraining the corporation from discus- 
sing and endorsing the resolution and his grievance was that his personal and 
other rights were threatened and would be seriously affected if the resolution 
were to be discussed and passed. His contention was that the Corporation had 
no right or power to discuss the resolution. The learned Judge has expressed 
the opinion that the debate on the resolution might be educative but that was 
not its object and purpose. In his view the main object of the resolution was 
to condemn the action of certain authorities outside India and was political and 
not educational and he has observed: 

“What has to be seen in each case is the object of the resolution. If the object of 

the resolution falls outside the ambit of municipal government, then it cannot be brought 
within tts ambit merely because there would be incidental instruction resulting there- 
from.” 
The learned Judge reached the conclusion that this was a fit case for interven- 
tion of the Court and directed the issuance of a writ of mandamus requiring 
the Corporation to forbear from discussing the resolution at a meeting of the 
Corporation or passing the same and the Oorporation and its Mayor have come 
before us in this appeal. : 

It has been contended for the appellants by the learned Solicitor General 
that the trial Court was in error in approaching the case by examining the motive 
and object of the resolution and he referred to the following observations of 
Lord Sumner in Inland Revenue Commissioners v. Fisher’s Haxecutors* 
(p. 411): 

“,..In any case desires and intentions are things of which a company is incapable. 
These are the mental operations of its shareholders and officers. The only’ intention, 
that the company has, is such as is expressed in or necessarily follows from tits pro- 
ceedings. It is hardly a paradox to say that the form of a company’s resolutions and 
instruments is their substance.” ; 

As a general rule, the motive or object of the governing body of a Corpora- 
tion or the Corporation itself in passing a resolution does not affect its validity. 
There is no question here of there having bean any fraud or mala fides. The 
general rule is that the Court will not inguire into the policy, expediency or 
propriety of a municipal act, and while tt has undoubted jurisdiction to deter- 
mine whether a municipal act is ulira vires or not, it will not, in reviewing the 
vires of the act complained of, probe into the motive or purpose of those initia- 
ting or voting on the same. But I need not dwell on the point at any 1 
since Mr. Rajani Patel, learned counsel for the respondents, has not suppo 
before us this line of approach and has confined his arguments to the meaning 
and effect of the resolution and construction of the relevant provisions and 
particularly s. 63(k) of the Act. a 

On the principal question relating to the power of the Corporation to dis- 
cuss and adopt the resolution the arguments before us on either side have 
proceeded on the footing that the following statement in Halsbury’s Laws of 
England correctly analyses the decisions of Courta in England on the subject 
and accurately summarises the legal position :— 

“The powers of a Corporation created by statute are limited and circumscribed by 
the statutes which regulate it, and extend no further than is expressly stated therein, 
or is necessarily and properly required for carrying into effect the purposes of its 
incorporation, or may be fairly regarded as incidental to, or consequential upon, those 
things which the Legislature has authorised. What the statute does not expressly or 
impliedly authorise is to be taken to be prohibited” (Halsbury, 8rd edn, Vol. IX, 
~p 62). 


1 [1926] A.O. 395. 
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The principal argument pressed before us on behalf of the appellants has been 
that the act of discussion-and- adoption of the resolution could be fairly re- 
garded as incidental to the right and power to give instruction which is a matter 
within the competence of the Corporation under s. 63(k) of the Act. It has 
been urged by the learned Solicitor General that the question posed before the 
Court has to be approached from a wider angle. The municipal government 
with which the Corporation is charged is not to be confined to provision of phy- 
sical comforts of the citizen and that civic rights and responsibilities and public 
instruction in a broad sense are as much of concern to the municipality. The 
argument proceeded that wide meaning should be given to the term ‘‘public 
instruction’’, and if this were done, there was no reason why the resolution 
should not be read as relating to an exemplar or parallel instance afforded by 
the conduct of persons who had displayed great courage and steadfastness and 
sacrificed their lives in the cause of their country’s freedom and upheld the 
dignity of man. This, it was said, was the substance of the resolution, and if 
there was any verbiage in it, that could have been altered or amended by the 
Councillors in the course of the discussion on the same. The greatest stress 
was laid on the ambit of the words ‘‘any measure...likely to promote public 
instruction’’, and the argument proceeded that this was a matter to be provided 
for by the Corporation at ita discretion and the Court should not take upon 
itself the burden of deciding the way in which that decision should be exercised 
by the Corporation. It was also urged that the writ of mandamus should 
not issue if it appeared to the Court that it was doubtful and reasonably argu- 
able as to whether the discussion arid passing of the resolution should be regard- 
ed as a measure likely to promote public instruction. In such a case the Cor- 
poration would be the right person to decide the point and it must be left to 
the Mayor or Chairman and ultimately to the Corporation to do so. 

The contention pressed before us by learned counsel for the respondent was 
that powers of a statutory Corporation cannot be merely a matter of inference 
and must be gathered from the provisions of the statute creating it and that 
the powers must bear a fair relation to municipal government. Then it was 
said that even in matters of discretion there must be a reasonable exercise of 
the same; it must not be arbitrary or capricious. I agree that such is the 
undoubted legal position. The argument of counsel was that if the resolu- 
tion had to come within the ambit of the powers of the Corporation in regard 
to public instruction, the effect of the resolution and the discussion on 
the same must have some relationship to public instruction. So far I 
am in argeement with learned counsel. Then he contended that the. 
passing of the resolution did not at all lead to any public instruction. The argu- 
ment was stressed in the form of àn interrogation—Where is education? It 
was urged that the expressions ‘education’ and ‘instruction’ meant that there 
should be something systematic about the same and not anything casual.. The 
argument proceeded that there was not even casual instruction and that 
the element of instruction was wholly lacking. It was something extraneous 
to public instruction and was characterised as public embarrassment. 

With regard to the effect of the statute which gives powers to carry out 
some object or objects such for instance as municipal government which it is 
assumed will benefit the public at large, one of the most. important rules in- 
dubitably is that the municipality or corporation must not exercise that power 
otherwise than for the purposes of the Act. It is its bounden duty to keep 
within those powers and not to be guided by any fanciful or capricious views 
of its own. The principle is sound and it is firmly established as emerges 
from the decisions cited under the statement of the law in Halsbury’s Laws 
of England to which I have already made reference. It also emerges from 
those decisions that the doctrine of ultra vires ought to be reasonably under- 
stood and applied, and that whatever may be fairly regarded as incidental 
io or germane to those things which the Legislature has authorised, ought not 
(unless expressly prohibited) to be held, by judicial construction to be shira 

LAT. 
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viras. In the present context the doctrine of ulira vires, which looms large 
in modern disputes must, in my judgment, turn upon the proper mode of ap- 
plying this principle to the ramification cf the public body. 

In a democratic State there must of necessity be considerable regulation of 
human affairs by independent bodies such as municipal corporations on whom 
powers are conferred by statute and the Court would show liberality in up- 
holding the exercise of such powers and would confine its interference to cases 
where the act complained of clearly and manifestly transcends those powers. 
The same principle which empowers the Court to issue a writ of mandamus and 
command a public body to whom it is addreased to perform some public or 
quasi public legal duty which it has refused to perform or to forbear from doing 
some specific act also requires that the mandamus must issue having regard 
to its purpose which is to supply defects of justice and to the end that justice 
may be done. The powers of the Court, as has so often been laid down, are 
indubitably very wide. The Court holde a strict hand in exercising ‘those 
powers. But somewhat paradoxical though it may perhaps seem that is the 
very reason for staying its hand in exercising those powers except in cases 
where it is plainly and clearly incumbent on the public body to do or forbear 
from doing any specific act. There is more reason for the exercise of the res- 
traint when the act of the public body in respect of which forbearance on its 
part is sought relates to a matter of discretionary powers. And there is, to my 
mind, all the more reason for the exercise of this reatraint when in addition to 
forbearance from doing any specific act, aid of the Court is sought for the 
purpose of a command to such public body’ to refrain from any discussion 
whatever leading upto the act, to the legality of which objection is taken. If a 
publice body is to function on democratic principles it must necessarily have 
the right of discussion to a relatively high degree. Of course, there are cor- 
responding obligations to the exercise of this right of discussion which require 
respect for law and constitutional procedure. It is in the light of these few 
observations that I turn to examine the very short but important question which 
we have to determine in this appeal. 


The main point of this appeal turns on the construction of a very few words 
in s. 63 of the Act. The relevant part of the section so strongly relied on by 
the leaned Solicitor General is: - 


“The Corporation may, in their discretion, provide from ttme to time, either wholly 
or partly, for... any measure... likely to promote public... instruction.” 
Section 63(k) of the Act, as I read it, confers on the Corporation inter alia 
wide discretionary power to adopt any means or measure wholly or partly in 
respect of any matter which is likely to promote public instruction. The 
language used is of amplitude and wide import. The modern conception of 
public instruction or public education is not limited to the provision of schools 
or other educational institutions for traditional scholastic attainments nor is 
it confined to subjects on which knowledge was imparted in such institutions 
in the past. It comprises subjects and matters as varied as the needs of the 
individuals that make up a State and permits of freedom in methods and con- 
tent. 


At one time reference to dictionaries was deprecated by Courts for the reason 
that they were somewhat delusive guides in the construction of any term or ex- 
pression in a statute. The more recent trend, however, is that in case of words 
which are to be interpreted in their ordinary sense, the Court can turn to well- 
known and standard dictionaries to gather their ordinary signification though 
it will not refer to them as authoritative exponents of the meaning of statutory 
expressions, ‘Instruction’ according to Webster means knowledge or discipline 
acquired by way of education. One of the meanings of ‘Education’ in that 
dictionary is the totality of the Information and qualities acquired through in- 
struction and training which further the development of an individual physi- 
eally, mentally and morally. 
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The range of public instruction or education to-day is as wide as interests 
of mankind. In a modern democratic country anything which provides civiliz- 
ing exposure through which the potential capacities of individuals are develop- 
ed intellectually, culturally, morally or spiritually are within its range; and 
freedom and liberty are recognized under it as fundamental and inalienable 
rights. Our knowledge like our culture is a synthesis or at least an aggre- 
gation of all these and diverse other elements which throng the educational 
mould. It seems difficult, therefore, to give, even in the context of municipal 
law, a definition exclusive or inclusive which will aptly meet every particular 
act of public instruction that can be done by a public body and not fail in some 
circumstances; and it seems still more difficult to list measures which can or 
cannot be regarded as likely to promote public instruction. The method and 
content of these must necessarily vary and each case would turn on its own 
facts and other circumstances relevant to the inquiry and current standards 
of conformity. In deciding whether a particular act of a public body is likely 
to promote public instruction, within the meaning of that expression in s. 63(k) 
of the Act, the Court would take care to see that it does not extend to ground 
foreign to the purposes of the enactment. The Court would: also have regard 
to the elasticity inherent in the language of that section and see that nothing 
is excluded from the operation of the enactment which on a fair reading of it 
is within the expansive range of that provision. 

I do not, therefore, linger longer with the wide connotation which must be 
given to the sub-section under consideration in the context of municipal govern- 
ment. Imparting of knowledge or information pertaining to the cause of fres- 
dom or liberty (liberty of thought, expression, belief, faith and worship are 
enshrined in our Constitution) by any appropriate method would, in my judg- 
ment, be an act likely to promote public instruction. The resolution, to the 
substance of which I have made reference at the beginning of my judgment, 
shows sympathy with and eulogizes fighters for freedom who are said to have 
sacrificed their lives in the cause of freedom of their motherland. I may ob- 
gerve that the correctness of any of the facts mentioned in the resolution was not 
challenged by the petitioner in, the petition and his sole grievance was that it 
was beyond the authority and jurisdiction of the Corporation to discuss the 
resolution. In the petition it has been alleged that the resolution related to in- 
ternational affairs. It was urged before us on behalf of the respondents on 
this aspect of the matter that foreign policy was within the exclusive purview 
of the Union Government. I agree that such is the sound constitutional posi- 
tion. It is well established that every statute should be so interpreted and ap- 
plied, as far as its language admits, as not to be inconsistent with the comity 
of nations or with the established principles of international law. A rule of 
international law may serve as an aid to construction of any ambiguous pro- 
vision in a statute though, of course, it cannot control the plain meaning of an 
‘ enactment. The Court, it has been said, may recoil, in case of ambiguity from 
a construction which would involve a breach of the ascertained and accepted 
rules of international law. No argument, however, has been advanced before 
us to show how. the resolution, intermeddles with the foreign policy of our 
country or goes counter to any rule of international law. I need hardly ob- 
serve that it would not be within the competence of a public body like the - 
Municipal Corporation to discuss, under the guise of publie instruction, the 
foreign policy of our country. 

In the course of the arguments at the Bar in answer to a question put by me, 
learned counsel for the respondents agreed that it would be within the com- 
petence of the Corporation to establish an institution such as a school of inter- 
national relations. One of the arguments urged on behalf of the appellants 
was that it was within the powers of the Corporation to hold an educational 
symposium in which international questions could be discussed by dignitaries 
from various foreign countries. To this illustration no objection could be taken 
by counsel on behalf of the respondents. The argument based on this illustration 
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was stressed in the form of an interrogation. If a foreign dignitary who had 
taken part in such educational discussions at the symposium were to sacrifice 
his life in the cause of liberty of his country, would it be beyond the competence 
of the Corporation to pass a resolution of condolence extolling his conduct? 
The argument was that a resolution of condolence expreasing regret at the death 
of a foreign dignitary in the cause of freedom of his country and in praise of 
him would in any such or even otherwise (without there having been any such 
symposium) be within the powers of the Corporation and should be regarded 
by the Court as an act aimed at imparting knowledge and information and as 
one which would serve as an exemplar of sacrifice in the cause of liberty. There 
is to my mind substance in this argument. And the considerations postulated 
apart, I am of the opinion that the resolution under consideration is an ex- 
emplar or parallel instance of sacrifices in the cause of liberty and freedom of 
one’s country made in other parts of the world. The method and content of 
a measure which is likely to promote publi instruction must, as I have already 
pointed out, necessarily vary in different cases and the Court will have regard 
to the facts and circumstances of each particular case in deciding whether the 
resolution in question and discussions on the same can on a fair reading of the 
resolution be said to be beyond the range or domain of public instruction in the 
context of municipal law. Moreover, it is a vital consideration that in inter- 
Preting s. 63(k) we have to attach due ard adequate importance to the word 
‘likely’ in it. Having regard to all these considerations and for reasons I have 
already discussed I have reached the conclusion that the resolution under con- 
sideration and discussion.on the same relete to a matter within the ambit of 
the expression ‘‘any measure likely to promote public instruction’’ and the 
ambit of the powers of the Corporation. 

In the course of his arguments the learned Solicitor General stated that it 
was also one of the appellant’s contentions that the Corporation had the power 
to discuss anything and everything under the sun and that he did not abandon 
that contention. He also stated that in the present case it was not necessary 
for him to go as far as that. I do not, therefore, feel called upon to repel that 
contention since no argument has been urged before us in support of the claim 
for such unlimited and unbridled powers. On the other hand it was said on 
behalf of the respondents that to give a wide interpretation to s. 63(%), such as 
I am inclined to do, would permit the Corporation to discuss anything under 
the guise of public instruction and intermeddle in affairs of the State and mat- 
ters of foreign relations of our country. I am unable to share this apprehen- 
sion because the act said to be likely to promote public instruction can only be 
upheld if it is not outside the matrix of municipal government. I need not 
repeat what I have already said on this aspect of the matter. Of course, I do 
not intend to be understood to say that the Corporation can under the guise of 
public instruction discuss matters, such for instance, as affairs of the State 
or of the Union or the foreign policy of the Union Government. It cannot en- 
eroach upon matters of this nature nor macters affecting the political founda- 
tions of the country. True, the ambit of s. 68(k) permits of discussion about 
many matters under the head ‘‘likely to promote public instruction’’. Nemo 
constat there are many matters which would clearly lie outside the scope of 
- that provision on the ground that they do not bear a fair and reasonable re- 
lation to municipal government and the purposes of the Act. 

There remains for consideration one more argument urged before us on be- 
half of the appellants. I agree with my Lord the Chief Justice that no man- 
damus would issue in regpect of an act on which two views are possible for it 
cannot then be definitely stated that the Corporation is transgressing the limits 
of its powers. But as I have already observed I prefer to found myself pri- 
marily on the ground that the resolution in question and discussion relating to 
the same fall within the ambit of the powers conferred on the Corporation by 
s. 63(%) of the Act. Had I taken a different view on this question of construc- 
tion I would have yet held that this was not a fit case for issuance of a writ of 
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mandamus. The Court will not hold a municipal action invalid and ulira vires 
the powers of the municipality if it entertains a reasdnable doubt on the point 
and deems the question as fairly and reasonably arguable on the ground that 
there is room for holding different opinions on the point. It will decline to 
issue its mandate unless it is satisfied that it is plain and palpable that the act 
complained of clearly and manifestly transcends the powers conferred on the 
Municipality by statute. 

It is not necessary for me to discuss some other arguments which were ad- 
vanced before us and which have been indicated in the judgment delivered by 
my Lord the Chief Justice. I agree with the views expressed by him on those 
points. In the result I agree that the order passed by Mr. Justice K. T. Desai 
should be set aside. I also agree that there should be no order as to costs of 


this appeal. 
Appeal allowed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Befor Mr. Justice Kotval. 


SADASHEO JAGANNATH BARAPATRE v. HEMAJI HIRAMAN 
BAKDE.* 

Representation of the People (Second Amendment) Act (XXVII of 1956), Sec. 74(2) 
—Central Provinces and Berar Municipalities Act (II of 1922), Secs. 12(8) (d), 
14(1), 15(j)—General Clauses Act (X of 1897), Sec. 6—Whether s. 74(2) of Act 
XXVII of 1956 retrospective in its operation—Section 12(3) (d) of Act H pf 1922 
whether refers only to disqualification imposed in respect of munictpal elections or 
elections to local bodies. 

Section 74(2) of the Representation of the People (Second Amendment) Act, 
1956, was retrospective in operation and removed even the disqualifications incurred 
by a person prior to the coming into force of that Act on August 28, 1956. 

The provisions of s. 12(3)(d) of the Central Provinces and Berar Municipalities 
Act, 1922, refer not only to a disqualification imposed in respect of municipal elec- 
tions or elections to local bodies but also to a disqualification imposed in respect of 
elections to State Legislative bodies or to Parliament. 


Tue facts appear in the judgment. 


Y. M. Kulkarni, for the applicant. 
B. E. Mandlekar, for the opponent. 


Korvan J. This is an application for revision under s. 20A(5) of the Central 
Provinces and Berar Municipalities Act and it raises a somewhat interesting 
aud important question as to the construction and effect of s. 74(2) of the 
Representation of the People Act (Act XXVI of 1956). 

- The question arises in the following circumstances. The applicant Sadasheo 
Jagannath Barapatre had at one time stood for eléction to the former Madhya 
Pradesh Legislative Assembly and had been disqualified under the then 
existing provisions of s. 143 read with s. 7, cl.(c), of the Representation of 
the People Act, 1950 (Act XLIII of 1951). The notification (No. 69-453), 
dated September 1, 1953, issued in this behalf by the Election Commission of 
India was published in the then Madhya Pradesh Gazette of September 10, 
1953. The disqualification mentioned in the notification under the said 
sections read with r. 114, sub-r. (5), of the Representation of the People Rules, 
1951, was from voting at any election for a period of five years from the date 


*Deooided, Maroh 5, 1958. Civil Revision Application No. 885 of 19568. ~ e 
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by which the return was required to be lodged. The date of the filing of the 
return as stated in the notification, was March 24, 1952, and, therefore, the 
applicant Sadasheo was, upon the notification, disqualified trom voting till 
March 24, 1957. 

After the incurring of this disqualification by the applicant, there were held 
municipal elections for filling up the membership of the Municipal Committes 
of Khapa in Saoner tahsil. The relevant dates of the election programme in 
connection with this election were as follows :— 


The last date for nomination . ; P aS 28-9-55 
The date for scrutiny of the nominations. ia ed 6-10-55 
The last date for withdrawal .. 10-10-55 


` Before the date of withdrawal of nominations, the non-applicant Hemaji 
apparently withdrew his candidature, and, therefore, the applicant Sadasheo 
was declared elected. Shortly after the publication of the results, however, 
the non-applicant Hemaji filed an election petition under s. 20A(2) of the 
Central Provinces and Berar Municipalities Act, seeking to set aside the elec- 
tion of the applicant. Hemaji alleged that. he had never withdrawn his 
candidature and that the so-called withdrawal application was a forged docu- 
ment. He, therefore, prayed that he had been wrongly declared to have with- 
drawn and the applicant could not have been declared elected. He also urged 
that the applicant had incurred a disqualification from voting by virtue of the 
notification of the Hlection Commission, referred to above, that, therefore, the 
applicant was not qualified to stand for election as a member at all and that 
his election should be declared void and the non-applicant Hemaji should be 
declared elected. 

The election petition came up for hearing before the Ist Civil Judge, Nagpur, 
and the Civil Judge held that Hemaji’s withdrawal application was a forged 
application and, therefore, his nomination was not validly withdrawn. The 
Civil Judge also held the other grounds urged in Hemaji’s election petition 
in hig favour, and held that the applicant Sadasheo had’ incurred a disquali- 
fication within the meaning of s. 12(3)(d) of the Central Provinces and Berar 
Municipalities Act, read with s. 15(j) thereof and that, therefore, his election 
was void and ought to be- set aside. The Civil Judge declared Hemaji as 
having been duly elected as a member for Ward No. 8. 

On behalf of Sadasheo, the applicant in revision, the finding as to the -with- 
drawal of the nomination of Hemaji has not been challenged, but what hag 
been challenged before me is the finding given that Sadasheo -had incurred a 
disqualification for voting and so could not stand for election as a member and, 
therefore, his election was void. 

In order to appreciate the contentions raised on behalf of the applicant it is 
necessary to state the relevant provisions of law. Section 12, sub-ss. (1) and 
(2), of the Municipalities Act prescribes the qualifications which entitle a per- 
gon to vote at a municipal election. Sub-section (3) thereof prescribes tho 
disqualifications and particularly sub-s. (3), cl. (d), is televant in the instant 
case. Subsection 3(d) runs as follows :— 

“Notwithstanding anything contained in sub-section (1) or sub-section (2), no per- 
son shall be entitled to-vote at any election H— . . 

(d) he is subject to any diaqualifeation which may be Imposed in this behalf by 

any law for the time being in force.” 

Section 14(1) requires that a candidate for election in a ward shall be a resident 
within the limits of the municipality and shall be qualified as a voter on the 
electoral roll of the ward of such a municipal committee. Therefore, if a can- 
didate standing for election in a ward is not qualified to be a voter, he cannot 
stand for election. om 
Section 15(j) runs as follows — 


ee rene ee ag gre 
if sych person—... 
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(G) is, under the provisions.of any law for the time being in force, ineligible to be 
a member of any local authority;” 

The Civil Judge held that by virtue of the provisions of s. 12(3)(d) read 
with s. 14(1), and the notification issued under s. 148 of the Representation of the 
People Act, 1951, the applicant was disqualifled because that notification showed 
that a disqualification had been imposed upon the applicant. The order re 
fers to s. 143 of the Representation of the People Act and the notification issued 
thereunder and holds that this disqualification was a -disqualification imposed 
by the law for the time being in force within the meaning of s. 12(3) (d) of the 
Municipalities Act. The applicant was, therefore, disqualified for standing for 
election. 

Mr. V. M. Kulkarni on behalf of the applicant has substantially raised two 
contentions against the order of the Civil Judge. His first contention has been 
that s. 12(3)(d) refers to a disqualification imposed.‘‘in this behalf” by any 
law for the time being in force, and according to Mr. Kulkarni ‘‘in: this behalf” 
means a disqualification imposed ‘‘in behalf of the municipal elections or elece- 
tions to local bodies’’, but it cannot mean a disqualification which may be im- 
posed under Jaw relating to elections to State Legislature or Houses of Parlia- 
ment. Mr. Kulkarni then invited attention to the provisions of s. 74 of the 
Representation of the People (Second Amendment) Act, 1956 (XXVII of 
1956) and he urged that by virtue of s. 74(2) the alleged disqualification against 
the applicant had ceased consequent upon the repeal of s. 148 of the Represen- 
tation of the People Act of 1951, and, therefore, the Civil Judge was in error 
in holding the applicant disqualified on that ground. 

To the second contention raised by Mr. Kulkarni Mr. Mandlekar on behalf 
of the non-applicant has raised a preliminary objection which may now be 
disposed of. Mr. Mandlekar urges that this contention, founded upon the provi- 
sions of s. 74 of Act XX VII of 1956, was available to the applicant before the date 
of the order of the Civil Judge in the election petition, but it was not raised 
before the Civil Judge and, therefore, could not be raised in revision. Secondly, 
Mr. Mandlekar urges that even in revision there is no ground raised upon which 
such a contention could be founded. 

The Act XXVII'of 1956 was assented to by the President on June 6, 1956, 
and it was published in the Official Gazette on June 8, 1956. By virtue 
of Notification No. 8. R. O. 19811A, dated August 25, 1956, and published in 
the Gazette Extraordinary of the Government of India, part II, section 3, 
dated August 28, 1956, the Representation of the People (Second Amendment) 
Act, 1956, came ‘into force on August 28, 1956. The order of the Civil Judge 
upon the election petition before him was. passed on September 22, 1956. 
Therefore, Mr. Mandlekar is correct when he urges that it was open to the 
applicant to have raised this question before the Civil Judge. So far as the 
second preliminary objection’of Mr. Mandlekar is concerned, I am unable to 
accept it because grounds nos. 1-A, 1-B and 2-D raised in the revision petition 
before me, in my-opihion, sufficiently cover the contention raised. on behalf 
of the applicant. These grounds give sufficient notice of the contention to the 
opposite side that the applicant was contending that s. 143 could not be in- 
voked in the present case. 

As to the objection that the ground was not raised before the Civil Judge, 
it is to be pointed out that the Act came into force only on August 28, 1956, 
and the order impugned was passed on September 22, 1956, and it is possible 
that neither party nor even the Court was aware of its provisions or its effect. 
At any rate, the question raised is a question which affects the very jurisdiction 
of the Civil Judge to pass the order which he has passed, and in my opinion, is of 
such fundamental importance that it ought to be allowed to be raised in re- 
vision. I am unable to accept the preliminary objections against the second 
contention raised by Mr. Kulkarni. 

The fitst contention of Mr. Kulkarni may now be disposed of. Accor 
to Mr. Kulkarni, the provisions of s. 12(3) (d) of the Municipalities Aot refer 
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only to a disqualification imposed in respect of municipal elections or elections 
to local bodies only and not elections to State legislative bodies or to Parliament. 
Mr. Kulkarni stressed the words ‘‘in this behalf” occurring in cl. (d), but if 
sub-s. (3) of s. 12 is read as a whole, it is clear that the words ‘‘in this behalf’’ 
in cl. (d) refer back to the opening words of subs. (3) ‘‘no person shall be 
entitled to vote at any election’’, and the words used in the opening clause are 
“any election’’ and not ‘‘any municipal election or election to a local body’’. 
Therefore, the subsequent words ‘‘in this behalf” can only refer to the words 

“any election”. Iam unable to read into the wording of sub-s. (3) the words 
“fany election relating to municipal or local bodies’’ as Mr. Kulkarni would have 
it. This contention, therefore, fails. 

There is, however, much substance in the second contention raised by Mr: Kul- 
karhi. The provisions of s. 74 of Act XXVII of 1956 are as follows :— 


“14, (1) Section- 148 of the principal Act shall-be omitted. 

- (2) It is hereby declared that any disqualtñcation for voting incurred by any person 
under the sald section for default in’ making a return of election expenses shall stand 
lremoved.” 

‘The effect of s. 74° was first of all to repeal s. 143 of the principal Act (The 
Representation of the People Act, 1951). 

The rules of construction governing the effect to be given to a repealing 
statute are now well settled. The normal effect of repealing a statute is to 
obliterate it from the statute book as completely as if it had never been passed ; 
it must be considered as a law that never existed. But to this rule an excep- 
tion is engrafted by the provisions of s. 6 of the General Clauses Act. Clauses 
(a), (b) and (c) of s. 6 prescribe that notwithstanding the repeal, the repeal 
shall not (a) revive anything not in force st thé time, or (b) affect the previous 
operation of any enactment so repealed or anything duly done or suffered 
thereunder, or (c) affect any right, privilege, obligation or liability acquired, 
accrued or incurred under any enactment so repealed. Mr. Mandlekar urged 
that having regard to the cls. (a) to (c) of s. 6 of the General Clauses Act, the 
disqualification incurred by the applicant by virtue of the notification of the 
Election Commission would still continue. 

The several clauses of s. 6 of the General Clauses Act are mea by the 
words ‘‘unless a different intention appears’’, and Mr. Kulkarni submitted that 
in s. 74(2) of Act XXVII of 1956 such a different intention has been expressed. 
The crucial question, therefore, that arises for decision in this revision is what 
is the exact effect of the provision of s. 74(2) of Act XXVII of 1956. 
Mr. Mandlekar urged that the words ‘‘shell stand removed”’ in s. 74(2) can 
‘only mean shall stand removed from the date the section comes into force i.e. 
from August 28, 1956, and that the intention of the sub-section was not to re- 
move the disqualification which has been incurred in the past, retrospectively. 
Mr. Kulkarni, however, pointed to the words ‘‘any disqualification’’ and to the 
generality of the expression and urged that any disqualification would include 
disqualification incurred in the past or the future, and, therefore, the effect of 
sub-s. (2) of s. 74 was retrospective. 

In my opinion, the effect of subs. (2) is clear that all disqualifications, how- 
soever incurred, whether in the past or the present, were to be removed by 
virtue of its provisions. In the first place, it is to be remembered that sub-s. (1) 
of s. 74 repeals s. 148 of the Representation of the People Act of 1951, and, 
therefore, if that section was once repealed and sub-s. (2) of s. 74 uses the words 
“< disqualification. .. under the said section’’, it must necessarily follow that 
in order to give it proper effect it must be construed to include past disquali- 
fications. Otherwise, sub-s. (2) and the intent of the Legislature behind it 
would be rendered nugatory in a large meesure, because with s. 148 repealed, 
there would be very few cases to which subs. (2) of s. 74 could apply. No doubt, 
the disqualification under s. 143 is for a period of five years and there may be 
casga where that period of five years has only partially elapsed and the disquali- 
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fication continued, but such cases were very few and it is difficult to believe 
that the Legislature when it enacted sub-s. (2) of s. 74, intended to apply it only 
to those cases. On the other hand, it seems to me that the Legislature advisedly 
used the very general words ‘“any disqualification for voting incurred by any 
person under the said section’’ which necessarily includes any disqualification 
incurred in the past. Nothing turns upon the subsequent words ‘‘shall stand 
removed’. They are equally capable of application to past disqualification as 
also to present or future disqualification. 

. The intention of the Legislature in removing s. 143 from the statute book was 
that s. 7(c) of the Representation of the People Act of 1951 was already on the 
statute book and it disqualified a person from standing for election to the 
membership of the Legislature of the State or of Parliament if he had not made 
a return of his election expenses. Therefore, it was unnecessary also to further 
disqualify such a person from voting, and with that object s. 143 was repealed. 
That being so, it seems to me that the same reason could as well apply to past 
disqualifications as also to present and future disqualifications, I hold that 
g. 74(2) of Act No. XX VII of 1956 was retrospective in operation and removed 
even the disqualifications incurred by a person prior to the coming into force of 
that Act on August 28, 1956. Therefore, in the instant case the only ground, 
upon which the applicant was disqualified and his election was declared void 
and set aside, was not a ground for disqualification and his election was not 
liable to be declared void or to be set aside. 

The question then is what should be done in the instant case. Now, it is no 
doubt true that the non-applicant Hemaji was upon the findings of the Civil 
Judge, which have not been challenged before me, also held entitled to contest 
the election and could not do so because a forged withdrawal of nomination was 
filed before the Election Officer. Fn the result, therefore, both Hemaji and 
Sadasheo were entitled to contest another election. In view of these facts, I 
consider that it would be proper to declare under r. 18 of the Madhya Pradesh 
Election Petition Rules, 1957, that a casual vacancy has been created. 

The application for revision is allowed. Mr. Mandlekar urges that he should 
not be saddled with costs. As the application for revision has been allowed on 
the ground which the applicant never raised in the trial Court, I think it fair 
to order that each party shall bear its own costa. 

Application allowed. 


ORIGINAL CIVIL. 


Before Mr. Justice Shelat. 


AMIRCHAND NARAYAN v. THE DIVISIONAL OFFICER, 
BOMBAY DIVISION, BOMBAY.* 

Motor Vehicles Act (IV of 1939), Chapters IV, IV-A; Sec. 68-C, 68-B—Chap. IV-A 
whether debars State transport undertaking from making application under 
Chap. [V—Whether such undertaking can make application for stage carriage permit 
only under Chap. IV-A—Section 68-C whether makes it compulsory for State 
transport undertaking to prepare scheme. 

Chapter IV-A of the Motor Vehicles Act, 1939, does not deber a State transport 
undertaking from making an application under Chapter IV of the Act for a stage 
carriage permit. X 

Section 68-C of the Motor Vehicles Act, 1939, is merely an enabling section, and, 
therefore, it does not make it compulsory or mandatory for a State transport under- 
taking to prepare a scheme as envisaged in that section. 

Munna Lal v. H. R. Scott! and Julius v. Lord Bishop of Oxford," referred to. 


"Decided, January 7, 1959. O. O. J. 1 Nees ace ee gla 
cation No. 522 of 1958. ‘2 (1880) 5 App. Cas. 314, e 
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Tre facts appear in the judgment. 

C. K. Jatsinghant, for the petitioner. 

R. J. Joshi, for respondents Nos. 1 to £ and 11. 
M. J. Mistree, for respondent No. 10. 


Baxar J. This is a petition under art. 226 of the Constitution to set aside 
the two orders, copies of which have heen annexed as exhs. B and C to the 
petition. 

The petitioner carries on business of plying motor buses on a route known 
as Malad-Marve route. On May 11, 1955, the Regional Transport Authority 
granted to the petitioner a substantive permit for a period of three years to 
ply his buses on Malad-Marve route. The permit expired on May 11, 1968. 
Prior to its expiry, the petitioner applied in March 1958 for the renewal of 
the said permit. The application has not yet bean disposed of. But the peti- 
tioner has been allowed to ply his buses on the said route under a temporary 
permit. Í ; 

On May 11, 1955, the Bombay Electric Supply & Transport Undertaking 
was also granted a permit to ply its buses in Greater Bombay as it then existed. 
By Act LVIII of 1956 the limits of Greater Bombay were extended adding to 
its the then area 34 villages which were till then situate in the District of 
Thana. These 34 villages included Malad and Marve. After the limits of 
Greater Bombay were thus extended, the B.E.S.T. Undertaking applied on 
April 9, 1957, for a permit to ply its buses in the area added to the limits ùA 
Greater Bombay by Act LVII of 1955. In pursuance of the provisions of 
the Motor Vehicles Act IV of 1939 the application of the B.E.8.T. was duly 
published. The petitioner filed his objections. On November 29, 1957, the 
application of the B.E.S.T. dated April 9, 1957, came on for hearing before 
the Regional Transport Authority. Amongst other thirigs, it was’ contended 
on behalf of the petitioner that the B.E.S.T. Undertaking being a State 
Transport undertaking within the meaning of s. 68A(b) (iv), the provisions 
of Chap. IV-A of the Motor Vehicles Act, which came in force in February 
1957, were applicable to its said applicatioh. It was submitted that in the 
circumstances the B.E.S.T. Undertaking was not entitled to file any applica~ 
tion under Chap. IV by reason of the over-riding effect given to the provisions 
of Ohap. IV-A and the B.E.8.T. Undertaking not having made a scheme as 
provided for in s. 68-C contained in Chant. IV-A, its application was not main- 
tainable. The Regional Transport Authority upheld this objection and reject- 
ed the application of the B.H.S.T. Undertaking. 

Aggrieved by this decision the B.H.8.T. Undertaking filed an appeal before 
the State Transport Authority being Appeal No. 105 of 1958. By an order 
dated March 26, 1958, the State Transport Authority allowed the appeal hold- 
ing that it was competent for the B.E.8.T. Undertaking to apply for a permit 
under Chap. IV. In that view the State Transport Authority set aside the 
order passed by the Regional Transport Authority. The petitioner lodged an 
appeal to the Government of Bombay against that order. By their order 
dated October 29, 1958, the State Government dismissed the appeal of the 
petitioner. It is against the orders passed by the State Transport Authority 
and the Government of Bombay that the petitioner has filed the present 
petition. 

It may be observed that the petitioner was not at the material time a holder 
of a substantive permit. He was holding a temporary permit to ply his buses 
“on the Malad-Marve route pending the decisiom of his application for the 
renewal of his permit. He, therefore, presented this petition not in his capa- 
city as a permit-holder or having any vested rights in plying his buses on 
Malad-Marve route but only as an objector. Í 

Mr. Jaisinghani for the petitioner contended that the application of the 
B.E.S.T. Undertaking dated April 9, 1957, was not maintainable and there- 
fgre should haye been rejected. In support of his contention he has taken 
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me through several provisions of the Motor Vehicles Act. He has, however, 
mainly relied upon Chap. IV-A which, as I have said, came into force in 
February 1957, about two months before the B.E.S.T. Undertaking filed its 
application. -There can be no doubt that if the provisions of Chap. IV-A were 
to be applicable to the said application then that application must be in conso- 
nance with that Chapter. It is admitted that by virtue of the definition con- 
tained in 8. 68A (b) (w) the B.E.S.T. Undertaking is a State Transport Under- 

. The provisions of Chap. IV-A are called special provisions relating 
to State Transport Undertakings and, therefore, if the application were to be 
filed under Chap. IV-A, Mr. Jaisinghani would be right in his contention that 
unless the provisions of Chap. IV-A aré complied with, the application in 
question would not be maintainable. 

In support of his contention as to the non-maintainability of the application 
in question, Mr. Jaisinghani has laid considerable streas on the provisions of 
s. 68-C contained in the new Chap. IV-A. It was argued that the application 
by the B.E.8.T. Undertaking fell under a. 68-C and, therefore, it was incum- 
bent upon the B.H.S.T. Undertaking to have framed a scheme as envisaged in 
that section. The failure on the part of the B.H.S.T. Undertaking to make 
guch a scheme and to have it approved by the State Government rendered ita 
application incompetent. Mr. Jaisinghani has sought to argue that under 
s. 68-C a State Transport Undertaking has mainly to perform two things: 
(1) it has to come to an opinion that for the purpose of providing an efficient, 
adequate, economical and properly co-ordinated road transport service it is 
necessary in the public interest that road transport services in general or in 
particular in relation to any area or route or portion thereof should be run 
and operated by the State Transport Undertaking; and (2) to prepare a scheme 
giving particulars of the nature of the services proposed to be rendered, the 
area or route proposed to be covered and such other particulars respecting 
thereto as may be prescribed and to have such scheme published in the Official 
Gazette and in such other manner as the State Government may direct. The 
submission made on behalf of the petitioner was that by reason of s. 68-C ‘the 
petitioner acquired the right of challenging the scheme so framed by the State 
Transport Undertaking before the State Government and to persuade the State 
Government not to sanction such a scheme. The petitioner in that case would 
also have the right of objecting to the application made by.the State Transport 
Undertaking before the Transport Authority. He contended that if the State 
Transport Undetraking were to be allowed to make an application without mak- 
ing such a scheme, the effect of that would be to deprive the petitioner of his 
aforesaid right. Mr. Jaisinghani also contended that Chap. IV-A contained 
special provisions relating to State Transport Undertaking, and that being so, 
those special’ provisions would-have over-riding effect over the general provi- 
sions contained in’ Chap. IV. He, therefore, argued that it is only under 
Chap. IV-A that a State Transport Undertaking like the B.B.S.T. Undertaking 
can make an application and not under Chap. IV. In these circumstances he 
submitted that the application of the B.E. B. T. Undertaking’ was not maintain- 
able and ought to have been rejected. 

It would be expedient to dispose of the first contention raised by Mr. Jai- 
singhani before I turn to the several provisions of the Motor Vehicles Act to 
which reference was made in the course of the arguments. As aforesaid, 
Mr. Jaisinghani urged that the B.E.S.T. Undertaking before it made this 
application had fulfilled its first obligation under s. 68-C and, therefore, it can- 
not be heard to say that it would not perform its other obligation under s. 68-C, 
viz. to prepare a scheme as envisaged therein. In other words, ‘the contention 
was that since the B.E.S.T. Undertaking had formed an opinion that for the 
purpose of providing an efficient, adequate, economical ete. transport service, 
it was necessary in the public interest that road transport service in Malad- 
. Marve route should be run and operated by it, it was “necessary that it should 
~ have fulfilled the other obligation set out in that section, viz.-to ffame a scheme. 
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That contention in my view has no substance. It was not the case of the peti- 
tioner either before the Regional Transport Authority or before the Appellate 
Tribunals that the B.E.8.T. Undertaking had come to the opinion as set out 
in s. 68-C and that, therefore, it must fulfil the other part of that section. That 
case has also not been in express terms set out in the present petition. The 
only case that was laid by the petitioner before the Transport Authorities was 
that because Chap. IV-A contained special provisions relating to a State 
Transport Undertaking, it was that Chapter which would be applicable to the 
B.E.S.T. Undertaking and not Chap. IV and that, therefore, the application 
should have been rejected. 

The contention that after February 1957 when Chap. IV-A came into force, 
the Undertaking can apply only under Chap. IV-A and not under Chap. IV 
has also, in my view, no substance. Nothing has been pointed out to me either 
from Chap. IV-A or any other provision of the Motor Vehicles Act which would 
justify that contention. 

In order to appreciate the contentions raised by Mr. Jaisinghani on the pro- 
visions of s. 68-C, it would be necessary to view in passing certain sections 
contained in Chap. IV. Section 42 provides for the necessity of permits and 
lays down that no owner of a transport vehicle shall use or permit the use of 
a vehicle in any public place save in accordance with the conditions of permit 
granted by a Regional or State Transport Authority. Section 43 lays down the 
power of the State Government to control road transport. Section 45 provides 
that every application for a permit should be made to the Regional Transport 
Authority of the region in which it is proposed to use the vehicle or vehicles. 
Section 46 deals with an application for stage carriage permit and lays down 
that an application for such a permit shall contain certain particulars laid 
down in that section. Section 57 then provides the procedure in applying for 
and in the grant of such permits. It provides that on receipt of an applica- 
tion for stage carriage permit, the Regional Transport Authority shall make 
the application available for inspection at the office of the Authority and shall 
publish the application or the substance thereof in the prescribed man- 
ner together with a notice of the date before which representations in connec- 
tion therewith may be submitted and the date, time and place at which the 
application and any such representations would be considered. The provi- 
sions of Chap. IV thus deal with applications to be made for a stage carriage 
permit, the procedure by which such applications have to be dealt with includ- 
ing the consideration of objections that might be made in connection with such 
applications. It may be observed that so far as Chap. IV is concerned, there 
is no distinction between an individual and a State Transport Under- 
taking making such an application. Prima facte, therefore, it would appear that 
under Chap. IV both an individual and a State Transport Undertaking are 
entitled to apply for a permit. In order to succeed, Mr. Jaisinghani, therefore, 
has to establish that on Chap. IV-A. being enacted, the State Transport Under- 
taking, such as the B.E.S.T. Undertaking, has been debarred from making an 
application under Chap. IV and, consequently, the only Chapter under which 
such an application can be made would be p. IV-A. Broadly speaking, 
there is nothing either in Chap. IV or Chap. IV-A which expressly provides 
such a bar. 

But then it was urged by Mr. Jaisinghani that s. 68-B expressly provides 
that the provisions of Chap. IV-A and the rules and orders made thereunder 
“shall have effect notwithstanding anything inconsistent therewith contained 
in Chapter IV of this Act or in any other law for the time being in force” and 
that the fact of the provisions of Chap. IV-A having been thus given an over- 
riding effect over the provisions of Chap. [IV would mean that a State Transport 
Undertaking can make an application only under Chap. IV-A and ita right 
to make an application under Chap. IV has, therefore, been taken away by the 
special provisions contained in this new Chapter. It is not possible to accept _ 
this contention, Reading Chaps. IV and IV-A together and considering the 
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scheme set out in Chap. IVA, it is easy to see the object of the Legislature in 
enacting Chap. IV-A. As I have pointed out, an application under Chap. IV 
could be made either by an individual or by a State Transport Undertaking. 
Under that Chapter it would be the duty of the Regional Transport Authority 
to consider such applications together with the objections raised in respect 
thereof. Under Chap. IV it is in the discretion of the Authority to grant or 
refuse a permit applied for. Therefore it would be within the power of the 
Regional Transport Authority either to grant a permit or to refuse an appli- 
cation made by such an undertaking as the B.E.8.T. Undertaking. Chapter 
IV-A, on the other hand, takes away certain powers of the Regional Transport 
Authority where an application is made after complying with the provisions 
of that Chapter. Thus under s. 68-C, if a State Transport Undertaking, such 
as the B.E.S.T. Undertaking, were to come to the opinion that a road transport 
service ‘in relation to any area or route or portion thereof should be run and 
operated by the State Transport Undertaking for the purpose of providing an 
efficient, adequate, economical and properly co-ordinated road transport ser- 
vice, it may prepare a scheme as set out therein. Such a scheme, when framed, 
has to be published in the Official Gazette or in such other manner as the State 
Government may preseribe. Under s. 68-D, a person affected by such a scheme 
may, within thirty days from the date of the publication of the scheme, file 
objections thereto before the State Government, and the State Government 
after considering such objections and after hearing the objector and the -State 
Transport Undertaking may approve or modify the scheme. When such 
a scheme is approved or modified by the State Government, it is again to be 
published in the Official Gazette and thereupon the scheme becomes final and 
would be called ‘‘an approved scheme.’’ The area or the route to which such 
a scheme relates to would be called ‘‘notified area’’ or ‘‘notifled ronte.” 
Under s. 68-F where, in pursuance of an approved scheme, any State Transport 
Undertaking applies for a stage carriage permit (and it is somewhat important 
to note that such an application has to be in the manner specifled in Chap. IV) 
in respect of ‘‘a notified area’’ or ‘‘a notifled route,’’ the Regional Transport 
Authority ‘‘shall issue’’ such permit to the State Transport Undertaking, not- 
withstanding anything to the contrary contained in Chap. IV. It is clear 
that the words ‘‘notwithstanding anything to the contrary contained in 
Chapter IV’’ in s. 68-F mean that where a scheme is approved of and notifled 
and an area or a route is likewise notified under s. 68-D, it does not lie in the 
discretion of the Regional Transport Authority to refuse a permit though it 
has to be applied under Chap. IV. In other words, the power of the Regional 
Transport Authority to refuse the permit in such an application though made 
under Chap. IV has been taken away where the provisions of ss, 68-C and 
68-D are applicable. Sub-section (2) of s. 68-F provides that for the purpose 
of giving effect to the approved scheme in respect of a notified area or route, 
the Regional Transport Authority may by its order either refuse to entertain 
an application for the renewal of any other permit or cancel any existing 
permit or modify the terms of any existing permit so as to render such 
permit ineffective beyond a specified date, reduce the number of vehicles 
authorised to be used under such permit or curtail the area or route covered 
by such permit in so far as such permit relates to the notified area or notified 
route. Sub-section (3) of s. 68-F then declares that no appeal shall lie against 
any action taken, or order passed, by the Regional Transport Authority under 
sub-s. (1) or subs. (2) of s. 68-F. Section 68-G provides for the holder of an 
existing permit to be entitled to compensation as laid down in sub-s. (£) or 
sub-s. (5) of s. 68-G. It is clear that what Chap. IV-A does is to confer cer- 
tain additional rights to a State Transport Undertaking which such an Under- 
taking did not have before the enactment of Chap. IV-A. In my view, the 
contention that by the enactment of Chap. IV-A the State Transport Under- 
taking lost its right to make an application under Chap. IV cannot be accepted. 

Mr. Jaisinghani, however, contended that the words ‘‘State Transport Under- 
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taking may prepare a scheme’’ in s. 68-C have a mandatory import and that 4 
I should construe the word ‘‘may’’ in the context as having the meaning of 
‘‘ghall’’, He contended that the power given to the State Transport Undertak- 
ing to prepare a scheme was coupled with its duty to come to an opinion that 

it must ron a road transport service for the purpose of providing an efficient, 
adequate, economical and properly co-ordinated service and that that power 
being coupled with a duty cast upon the Undertaking, the provision as to the 
making of a scheme was mandatory and the word ‘‘may’’, therefore, has the 
effect of the word ‘‘shall’’. .In that connection Mr. Jaisinghani relied upon 
ihe decision in Munna Lal v. H. R. Scott.) That decision, however, does, not 
deal with the Motor Vehicles Act and, therefore, cannot be of assistance. The 
principles of construction where the word ‘‘may’’ can be construed as mean- 
ing ‘‘shall’’ are well-settled. ‘‘May’’ does not mean ‘‘must’’; ‘‘may’’ always 
means ‘‘may’’. As stated at p. 212 in Craies on Statute Law, 5th edn., “May” ‘ 
` ig a permissive or enabling expression. There are, no doubt, cases in which for 
various reasons 88 BOON AS & person, who is within the statute entrusted with 
power, it becomes his duty to exercise such power. This rule is laid down in 
Julius v. Lord Bishop of Oxford? where Lord Cairns stated (p. -222): 

“The question has been argued and has been spoken of by -same learned Judges 
in the Courts below as if the words ‘it shall be lawful’ might have a different meaning, 
and might be differently interpreted in different statutes, or in. different parts of the 
game statute. I cannot think that this is correct. The words ‘it shall be lawful’ are 
not equivocal. They are plain and unambiguous...They confer a faculty or power, and 
they do not of themselves do more than confer a faculty-or power. But there may be 
something in the nature of the thing empowered to be done, something in the object 
for which it is to be done, something in the conditions under which it is to be done, 
something in the ttle of the person or persons for whose benefit the power is to be 
exercised, which- may couple the power with a duty, and make it the duty of the person 
in whom the power is reposed to exercise that power when called upon to do so.” 
Lord Blackburn,: who was also a party to that decision, thought that all the 
cases which held that a power of this kind must be used were to be supported 
on the principle that, although prima facie the donee of the power may either 
exercise it or leave it unused, yet 

“...if the object for which the power is conferred is for the purpose of enforcing 
a right, there may be a duty cast on the donee of the power, to exercise it for the benefit 
of those who have that right, when required on their behalf. '...The enabling words 
are construed as compulsory whenever the object af tho power is to efectuate a legal 
right.” (pp. 241-244). . 

It is difficult to understand as to how the words ‘‘may prepare a scheme’’ 
used in s. 68-0 can be said to be coupled with any duty such ds is ‘referred to 
in Julius v. Lord Bishop of Oxford and may, therefore, be construed as being. 
of a compulsory or mandatory character. In my view, it is clear that s. 68-C 
ís merely an enabling section. Where, therefore, a State Transport Undertak- 
ing wishes to take the benefit of the provisions of s. 68-F, it has the ‘power to 
prepare a scheme, have that scheme approved by the State Government and 
have a route or an area notified as preacribed in s. 68-D. Where such a scheme 
is framed, certain benefits would seem to flow to a State Transport Undertaking 
such as (1) that the Regional Transport Authority cannot refuse the appli- 
cation so made as provided for under s. 8-F(1), (2) it might acquire in cer- 
tain circumstances an exclusive right to ply buses in a notifled area or route 
as provided for under s. 68-F (2), and (3) there would be no appeal against 
an order passed under s. 68-F' (2) by the Regional Transport Authority either 
cancelling or modifying the terms of an existing permit held by a person other 
than the State Transport Undertaking. 

In the view that I take, s. 68-0 is merely an enabling section and there is 
nothing contained in that section which makes it compulsory or mandatory 


1 [1955] A. L R. Oal. 451, 458. 2° (1880) 5 App. Cas, 214 
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for a State Transport Undertaking to prepare a scheme. Therefore, the con- 
tention that the application made by the B.E.8.T. Undertaking dated April 9, 
1957, was not maintainable or was bad in law must fail. 

For the reasons aforesaid, the petition must fail. The rule is discharged 
with costs. The petitioner will pay the costs of respondents Nos. 1 to 9 and 
11 in one set, and to respondent No. 10 in another set. 

E Rule discharged. 

Solicitors for respondents: Crawford Bayley & Co.: Little & Co. 


APPELLATE ‘CIVIL. 


Before the Hon'ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice S. T. Desai. 


KESHAV GOVIND KULKARNI v. EXTRA ASSISTANT JUDGE, 
SOUTH SATARA.* 

Bombay District Municipal Act (Bom. III of 1901), Secs. 22, 15(1)(2) (3}—Election petition 
filed under s. 22—Whether in such petition validity of nomination can be challenged 
on ground of disqualification under s. 15(1)(ea). 

ik Sil dleet patito Med onder a: 2 cf the naniu Dider l Aa 
the petitioner can challenge the validity of the nomination of the opponents on the 
ground that they were disqualified from standing for electon under s. 15(1) of the 
Act. 


Narayan Maruti v. District Judge, Kolaba’ and V. A. Ransing v. Shankar Vithal,’ 
referred to. 


TEs facts appear in the judgment. 


K. B. Sukthankar, for the petitioner. 
R. A. Jahagirdar, with R. R. Jahagirdar, for Gpponenta Nos. 3 and 4. 


CHama C. J.. The petitioner is a ræident of Islampur. An election for 
two seats in the Islampur Municipality was held on November 5, 1957. The 
petitioner and opponents Nos. 3 to 6 stood for the election. The nomination 
papers were filed on October 10, 1957. The petitioner objected to the nomi- 
nation paper of opponents Nos. 3 and 4, Ganpat Sambhaji and Baburao Yesh- 
want. He contended that they were disqualified from standing for election 
under cl. (ea) of s. 15(1) of the Bombay District Municipal Act, which applies 
to the Islampur Municipality. Under this clause, no person may be a coun- 
cillor, who fails to pay any arrears of any kind due by him to the Municipality 
within three months after a special notice in this behalf has been served upon 
him. The objection raised by the petitioner was overruled by the Returning 
Officer. Opponents Nos. 5 and 6 withdrew their candidature. At the time of 
the election there were, therefore, only three candidates. Opponents Nos. 3 
and 4 received more votes than the petitioner. They were, therefore, declared 
to be duly elected. Thereafter, the petitioner filed an application before the 
District Judge, under s. 22 of the Act, in which he questioned the validity of 
the election of opponents Nos. 3 and 4. He challenged the election on several 
grounds, out of which we are concerned, in the present application, with only 
three. He alleged that these opponents were disqualified from standing for 
election under cl. (ea) of s. 15(1) of the Act. He also contended that some 
of the persons, whose names were shown in the voters’ list, were disqualified to 
vote. He also alleged that some of the voters were not residents of Ward ITI, in 
which the election was held, and as such their votes should not have been taken 
into consideration. Opponents Nos. 3 and 4, on the other hand, contended that 
the decision given by the Returning Officer, accepting their nomination papers, 

*Decided, March 17 1959. Special Civil 1 (1952) 55 Bom. L.R. 814. 
Application No. 8078 of 1958. 2 (1954) 57 Bom. L.R. 254., 
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was final and could not be challenged in an election petition filed under s. 22. 
They also contended that questions about disqualification of particular voters 
could not be gone into in this petition. The learned Assistant Judge framed 
several issues, out of which he tried the following as preliminary issues : 

L (a) Whether it is open to the petitioner to challenge the validity of the nomi- 
nation papers of opponents Nos. 2 and 3 (opponents Nos. 3 and 4 in the present appli- 
cation) in the present proceeding? d 

IL Whether it is open to the petitioner to contend that opponents Nos. 2 and $ 
were disqualified under section 15(1) para. (ea) of the Bombay District Municipal Act 
to contest the election? ; 

IV. Whether the petitioner can challenge that voters as mentioned in Schedule A 
were below the age of Z on 1-3-1957, and, if so, whether he proves that they were 
below the age of 21 years on the said date and whether the votes recorded by them 
can be held as invalid votes? 

V. Whether the petitioner can challenge that voters as mentioned in Schedule B 
were not entitled to be registered as voters in the voters’ list for reasons mentioned 
in para. 3(e) GE the petitioni and,- I- yed,- whether Be: proves, that thay were: not entitled 
to be registered as voters? 

VL Whether it is open to the petitioner to contend that persons whose names are 
given in Schedule C were not entitled to vote in the constituency in question, and, if 
yes, whether he proves the same? 

The learned Assistant Judge answered all these issues in the negative. Against 
the findings recorded by him, the present Special Civil Application is preferred. 

The first point, which has, been urged by Mr. Sukthankar, who appears om 
behalf of the petitioner, is that the learned Assistant Judge was wrong in 
holding that the validity of the nomination papers, filed by opponents Nos. $ 
and 4, cannot be challenged in the election petition filed under s. 22 of the Act. 
Sub-section (1) of s. 22 provides: 

srk Gada A DEAE N UNE Ap eta E A WO acy cee 
qualified either to be elected or to vote at the election to which such question refers, 
such person may, at any time within ten days after.the date of the declaration of the 
result of the election, apply to the District Judge of the district within which the elec- 
tion has been or should have been held.” 


Sub-section (2) of this section provides for an inquiry being held by a District 
Judge. This section, therefo powers a District Judge to investigate the 
question whether a soun dlior haat been duly elected. One of the grounds, on 
which the election of a councillor may be challenged, is that he was not qualified 
to stand for election. Consequently in the absence of any other provision, 
which debars him from doing so, the District Judge would be competent to in- 
quire into this question also under s. 22 of the Act. It has, however, been 
urged by Mr. Jahagirdar on behalf of the opponents that the District Judge 
cannot decide this question, by reason of the provisions of sub-+. (3) of s. 15, 
under which, according to him, the only competent authority to decide the ques- 
tion is the Collector. Subsection (1) of this section begins with the words 
‘No pérson may be a councillor.’’ Thereafter, follow cls. (a) to (g), specify- 
ing the disqualifications, a person subject to any of which may not be a coun- 
cillor. The words ‘‘No person may be a councillor’? mean that no person may 
become a councillor, or, in other words, that he cannot even stand for election, 
if he is subject to any of the disqualifications mentioned in subs. (1). These 
words, therefore, refer to the period before the person has become a councillor. 
Mr. Jahagirdar ‘has laid strees on the word ‘councillor’? and has urged that 
this sub-section applies after a person has become & councillor. This argument 
ignores the words ‘‘may bə” in sub-s. (1). The only meaning, which can rea- 
sonably be given to the words ‘‘no person may be a councillor’’, is that no per- 
gon may become or can become a councillor. This sub-section, therefore, speci- 
fles the disqualifications, which debar a person from even standing for election 
ag a councillor. , That this sub-section applies, before a person has been elected 
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or appointed as a councillor, is made clear by sub-s. (2) of s. 15. This sub- 
section is in the following terms: 

“If any councillor during the term for which he has been elected or appointed— 

(a) becomes disqualified under sub-section (1), or 

(b) ...to (e) 

he shall, subject to the provisions of sub-section (3), be disabled from continuing to 
be a councillor and his office shall become vacant.” 
This sub-section, therefore, comes into play only after a person has become a 
councillor. If, therefore, a person becomes disqualified under sub-s. (1) after 
he has been elected, then under this sub-section he is disabled from continuing 
to be a councillor and his office becomes vacant. The words ‘‘continuing to be 
a councillor” also emphasise that this sub-section deals with disqualifications 
incurred after a person has been elected or appointed as a councillor. If, there- 
fore, a person becomes subject to a disqualification specified in sub-s. (1) be- 
fore the election is held or before the appointment is made, he will not be eligi- 
ble to stand for election or for being appointed as a councillor. On the other 
hand, if he incurs the disqualification after he has been elected or appointed, 
then under sub-s. (2) he will cease to be a councillor. Then comes subs. (3), 
the relevant part of which is in the following terms: 

“In every case, the authority competent to decide whether a vacancy has occurred 

under this section shall be the Collector... Until the Collector decides that the vacancy 
has arisen, the councillor shall not be disabled under sub-section (2) from continuing 
to be a councillor.” 
Sub-section (2) alone provides for an office becoming vacant when a councillor, 
during the term for which he has been elected or appointed, becomes disquali- 
fled. There is no similar provision in sub-s. (1) that a vacancy shall arise, if 
a person incurs a disqualification referred to in this sub-section. This sub- 
section deals with disqualifications arising before a person has become a coun- 
cillor. Consequently, sub-s. (3) becomes applicable only when a vacancy has 
occurred under sub-s. (2), that is, when a councillor becomes subject to a dis- 
qualification after he has been elected. This inference is also suggested by the 
provision in sub-s. (3) that until the Collector decides that the vacancy has 
arisen, the councillor shall not be disabled under sub-s. (2) from continuing to 
be a councillor. A person can continue to be a councillor only after he has be- 
come a councillor. It follows that subs. (3) applies only when a councillor 
incurs a disqualification during the term of his office. In such cases, the only 
authority competent to decide whether a vacancy has occurred is the Collector. 
Where, however, a candidate was not qualified to stand for election, the ques- 
tion of a vacancy occurring in the office of the councillor, by reason of his dis- 
qualification, does not arise. The Collector is not empowered to decide, after 
the election is over, whether a candidate was or was not qualified to stand for 
election. This question can, therefore, be raised and decided in an election 
petition filed under s. 22. 

In our opinion, therefore, the petitioner can challenge the validity of the 
nomination of opponents Nos. 3 and 4 in the election petition filed by him. It 
will be open to him to contend that these opponents were disqualified from 
ae for election under sub-s. (1) of s. 15. 

Mr. Jahagirdar has placed strong reliance on the decision of this Court in 
Narayan Maruti v. District Judge, Kolaba'. In that case tt was held that s. 15. 
of the Bombay District Municipal Act deals with the disqualification which at- 
tachea to a councillor on his being elected and that no jurisdiction is conferred 
upon the District Judge to decide whether any disqualification attaches to the 
councillor under s. 15 of the Act. The provisions of s. 15 were different at that 
time when this case was decided from what they are today. At that time the 
section contained two other sub-ss. (1A) and (1B). Sub-section (14) was in 
the following terms: 

“Tf any person is elected or nominated as a councillor in contravention of the pro~ 

1 (1952) 55 Bom. L.R. 314. i . 
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visions of sub-section (1) his seat shall, subject to the provisions of sub-section (1B), 
be deemed to be vacant.” 


The material part of sub-s. (1B) was as follows: 


“In every case, the authority competent to decide whether a vacancy has occurred 

under sub-section (1A) shall be the Collector... Until the Collector decides that the 
vacancy has arisen, the seat of the person elected or nominated shall not, under sub- 
section (1A), be deemed to have become vacant.” 
These provisions, therefore, specifically empowered the Collector to decide 
whether a person had been elected or nominated as a councillor, in contravention 
of the provisions of sub-s. (1). It was, therefore, held in Narayan Marwts’s case 
that the only authority, which could decide whether a person was disqualified 
from standing for election, was the Collector. Since this decision was given, 
the law has been changed. Sub-sections (14) and (1B) have been omitted 
from s. 15. Under sub-s. (3), as it now stands, the Collector is only empowered 
to decide whether a vacancy has arisen under sub-s. (2), that is, whether a coun- 
cillor has, after his election and during the term of his office, incurred any dis- 
qualification. 

Narayan Maruti’s case has been distinguished in V. A. Ransing v. Shankar 
Vithal.2 In that case, the question was whether in an election petition filed 
under s. 6 of the Bombay Primary Education Act, sub-ss. (4) and (2) of which 
contained provisions similar to those contained in sub-as. (1) and (2) of s. 22 
of the District Municipal Act, the District Judge had jurisdiction to decide the 
case of a person being elected without the necessary qualification or without 
being eligible to be elected, and it was held that he possessed this jurisdiction. 
The view taken in this case was, therefore, the same as we are taking in the 
present case. 

We accordingly -hold that the answers given by the learned Assistant Judge 
to issue I(a) and the first part of issue LI, were erroneous. Both these issues 
should be answered in the affirmative. 

The second point, which Mr. Sukthankar has urged, is that the electoral roll, 
on the basis of which the election was held, is invalid, because it shows some 
persons as voters who are under 21 years of age or who do not reside in Ward 
III, in which the election was held. Sub-section (1) of s. 12 of the Act 
provides : : 

“The electoral roll of the Bombay Legislative Assembly for the time being in force, 
on such day as the State Government may by general or special order notify in this 
behalf, for such part of the Constituency of the Assembly as is included in a ward of 
a municipal district shall, for the purpose of this Act, be deemed to be the list of voters 
for such ward.” 

Under this provision, therefore, the relevant portion of the electoral roll of the 
Bombay Legislative Assembly is deemed to be a list of the voters of the parti- 
cular ward. Sub-section (1) of s. 13 states: 

“Every person whose name is in the list of voters referred to in section 12 shall, 
unless disqualtfiled under this Act or under any other law for the time being in force, 
be qualified to vote, and every person whose name is not in such list shall not be quali- 
fied to vote, at the election of a member for the ward to which such List pertains.” 
Every person, whose name is shown in the relevant portion of the electoral roll 
of the Bombay Legislative Assembly, is, therefore, entitled to vote at the elec- 
tion of a member for the ward to which such list pertains, unless he is dis- 
qualified under the Act or under any other law for the time being in force to 
vote. The only other provisions in the Act, which disqualify a person from 
voting, are those contained in ss. 21 and 21A, which are in the following terms: 

“91. No person shall vote at any municipal election under this Act, if he— 

(a) is of unsound mind and stands so declared by a competent court, or 

(b) has voluntarily acquired the citizenship of foreign State, or is under any 
acknowledgment of allegiance or adherence to a foreign: State. 


2(1954) 57 Bom. L.R. 254. 
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21A. (1) No person shall vote at a general election In more than one ward and 
if a person votes In more than one ward, his vote in all such wards shall be void. 

(2) No person shall at any election vote in the same ward more than once, not- 

withstanding that his name may have been entered in the list of voters for that ward 
more than once, and if he does so vote, all his votes in that ward shall be void.” 
If, therefore, a person, whose name is shown in the list of voters referred to in 
8. 12, is not subject fo the disqualification mentioned in s. 21, he is qualified to 
vote, subject, of course, to the provisions contained in s. 21A that he cannot 
vote in more than one ward and that he cannot vote more than once. The Act 
contains no provision that a person shall not be entitled to vote, if he is under 
21 years of age or if he does not reside in the ward in which the election is 
to be held. Consequently, it is not open to the petitioner to object to the elec- 
toral roll on the ground that it contained the names of some voters, who are 
under 21 years of age or who do not reside in ward III. The proper time for 
the petitioner to raise these objections was when the electoral roll of the Legis- 
lative Assembly was being prepared. But he cannot raise them in the election 
petition filed by him. 

Mr. Sukthankar has relied on the decision of the Supreme Court in Chief 
Commissioner, Ajmer v. Radhey Shyam Dans. Sub-section (2) of s. 30 of the 
Ajmer-Merwara Municipalities Regulation, 1925, as amended provided that 

“Every person who would be entitled under the Representation of the People Act, 
1950 (XLII of 1950) to be registered in the electoral roll for a Parliamentary Consti- 
tuency ff that Constituency had been co-extenstve with the Municipality, and whose 
name is registered in the electoral roll for the Parliamentary Constituency comprising 
the Municipality shall be entitled to be enrolled as an elector of the Municipality,” 
and s. 43 enabled the Chief Commissioner to make rules consistent with the 
Regulation for the preparation and revision of electoral rolls and the adjudi- 
cation of claims to be enrolled and objections to enrolment. In exercise of this 
power the appellant framed rules, which, inter alia, provided that the electoral 
roll for the particular municipality shall be the same as the final printed roll 
for the Parliamentary Constituency representing the area covered by the Muni- 
cipality. He notified an electoral programme and also authenticated 
and published an electoral roll on August 8, 1955. The respondent, 
whose father’s name was recited wrongly in the electoral roll, applied for the 
rectification of the mistake in the Parliamentary Electoral Roll, on August 10, 
1955, but it was rejected on the ground that the roll of the municipal elections 
had been finally published on August 8, 1955, and, therefore, no correction 
could be made. The respondent challenged the validity of the notification and 
the electoral roll. It was held that under s. 80(2) of the Ajmer-Merwara 
Municipalities Regulation, 1925, the electoral roll for the Parliamentary Con- 
stituency was only treated as the basis for the electoral roll of the municipality 
and that the rules in so far as they made no provision for the revision of the 
electoral roll, for the adjudication of claims to be included therein or for en- 
tertaining objections to such inclusion, were defective and, therefore, the elec- 
toral roll of the Ajmer Municipality which was authenticated and published by 
the appellant on August 8, 1955, was not in conformity with the provisions of 
s. 80(2) and the relevant provisions of the Regulation and could not form the 
basis of any valid elections to be held to the Ajmer Municipal Committee. It 
will be noticed that in that case s. 43 empowered the Commissioner to make 
rules consistent with the Regulation for the preparation and revision of elec- 
toral rolls and the adjudication of claims to be enrolled and objections to en- 
rolment. This case is, therefore, clearly distinguishable. Section 12 of the 
Bombay District Municipal Act provides that the electoral roll of the Bombay 
Legislative Assembly for the time being in force, for such part of the Consti- 
tuency of the Assembly as is included in a ward of a municipal district shall, 
for the purpose of this Act, be deemed to be the list of voters for such ward. 
The Act, therefore, makes the relevant part of the electoral roll of the Bombay 

8 [1957] 8.0.R. 68. 
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Legislative Assembly, the electoral roll of the wards of the municipal district. 
It does not contain any provisions, such as were contained in s. 43 of the Ajmer- 
Merwara Municipalities Regulation, 1925, for making rules for the preparation 
and revision of electoral rolls. Consequently, the petitioner is not entitled to 
object to this electoral roll, on the ground that it was not revised before the 
elections to the municipality were held. 

The answers given by the learned Assistant Judge to issues IV, V and VI 
were, therefore, correct. 

The learned Assistant Judge should now proceed with the petition in the 
light of what we have stated in this judgment. There will be no order as to 
costs of this petition. : 
Order accordingly. . 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Naik. 


DHANANJAYA KESHAO BHENDE v. BOMBAY REVENUE TRIBUNAL 
AT NAGPUR.* . 

Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 9(6), 9(1), 
9(3), 8(1)(g)f and Rule 9 framed under Act—Landholder taking over land from 
tenant for personal cultivation—Landholder selling land before lapse of two years 
from date of re-entry—Whether condition laid down in s. 9(6) fulfiled—Expression 
“two years” in r. 9 whether means two cultivating seasons—Failure of landlord to 
cultivate land for even short period during prescribed period whether would entail 
forfetture—Whether under s. 9(6) tenant can claim as compensation income of land 
or value of crops for two years. 

The period of two years fixed in r. 9 of the Rules made under the Berar Regula- 
tion of Agricultural Leases Act, 1951, is the minimum period during which the 
Jandholder is expected to cultivate the land personally after taking over the land 
from the tenant on the ground of personal cultivation. The rule does not in terms 
prohibit the transfer or sale of the land before the lapse of two years from the date 
of re-entry, but the fact that lands have been sold is conclusive that after the sale 
the landlord would be incapable of cultivating the land personally for himself un- - 


“Deotded, Maroh 26, 1969. Special Civil 
Application No. 388 of 1958. 
‘ft Televant sections run thus: . 


minate the lease of a protected lessee by giving 
him notice in wri delivered not lees than 
three months before t 
next ioultural year 
Taan foe such termination and the deg- 
oription of the area in t of which it is 
Hype to terminate the lease, if the land- 
folder requires the land for cultivating the 
land personally... 
(3) If, upon reoaipt of a notice under sub- 
section (J), the protected lessee considers— 
(5). tiak he abould be parsltied 20 give Up 
b b ho sho ve up 
A a od oP the pama anoa i 
liou of the land mentioned in the notioe; 


he may apply to the Revenue Officer within 
thirty da m the date of receipt of the 
notice si for a declaratyon that notice 


shall have no effect or for permission to give 
up some other land of the same landholder m 


lign of the land mentioned in the notice as ' 


the oase may be... 

(6) If on re-entering n any land after 
termination of the lease of a protected lessee 
in accordance with this section, a landholder 
fails at any tim» during such period as may be 
prescribed to utilise the land for the purpose for 
which the lease was terminated, fhe ` 
Bowed leases may apply to the Revenue Officer 
to put him in possession of the land from the 


and the 
after hearing the landholder and making such 
enquiry as he deems fit, put the leasee in pos- 
seexion of the land if he is satiafled of the 
failure and also award hmm such sum by way of 
compensation as the Revenue Officer ma 
consider saffiaient. 7 
8. (1) Notwithstandıng any t, 
usage, decree or order of a court of Jaw, the 
lease of any land held by a protected lessee 
shall not be terminated except under orders of 
a Revenue Officer made an any of the following 

grounds, namely:—... 
G) he has been served with a notice by the 

older as provided in section 9. 
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less there is a stipulation in the sale deed that the landlord was to relinquish the 
possession at some later date mentioned in the deed itself. Therefore, prima facie, 
the fact of sale before the lapse of two years from the date of re-entry would show 
that the landholder was putting himself beyond the possibility of fulfilling the require- 
ment of personal cultivation for the prescribed period under s. 9(6) of the Berar 
Regulation of Agricultural Leases Act, 1951. 

In r. 9 the expression “two years” cannot be construed to mean two cultivating 
seasons. The two years are to be computed from the specific and definite date of 
the re-entry by the landholder. 

The words, in s. 9(6) of the Act, “a landholder fails at any time during such perlod 
as may be prescribed” indicate that the landholder is expected to cultivate the land 
during the entire period so prescribed; failure of the landholder to cultivate the 
land even for a short period will entail the consequence of forfeiture. 

When an order under s. 9(6) of the Act is passed in favour of the tenant for 
restoration of the possession the right of the tenant to claim compensation flows 
from the order and begins from the next agricultural year. Therefore, the word 
“compensation” must be construed in a restricted sense, namely, that the tenant 
would be entitled to compensation for the damage caused by injury to the fleld but 
there would be no legal basis for the clatm either for the income of the land or for 
the value of the cropa for two years. 


Tum facta appear in the judgment. 


Dr. D. W. Kathalay, for the petitioners. 
D. B. Padhye, for ‘respondent No. 2. 


Nax J. This is an application under art. 227 of the Constitution of India 
for setting aside the order passed by the Revenue Tribunal directing the res- 
toration of possession of survey No. 26 to the tenant. 

The material facts can be briefly stated as follows :— 

Survey No. 26, measuring 23 decres and 87 gunthas, and situated at mouza 
Pimpri, originally belonged to one Keshao Shamrao Bhende. This land was 
given on lease to Baliram Panduji Jadhao as a tenant. Keshao served a notice 
on November 28, 1952, terminating the tenancy of Baliram on the ground that 
he required the ‘land for his personal cultivation. Baliram did not make any 
application under s. 9(3) of the Berar Regulation of Agricultural Leases Act, 
challenging that the notice was not bona fide or even making a prayer under 
cl. (b) of sub-s. (3) that some other land may be given to him in lieu of the 
land mentioned in the notice. It appears that Baliram handed over possession 
of the land to Keshao by the middle of April 1958. It further appears that 
prior to the surrender of possession Keshao had made an application to the 
Sub-Divisional Officer on February 18, 1953, under s. 8(1)(g) of the said Act 
for an order for the termination of Baliram’s tenancy. The Sub-Divisional 
Officer passed an order on June 16, 1954, terminating the tenancy to the extent 
of 22 acres and 26 gunthas out of the total area of 23 acres and 37 gunthas. 
Keshao cultivated the land personally for the years 1953-54 and 1954-55. On 
January 16, 1955, he passed two sale deeds, one in favour of Bhaurao (peti- 
tioner No. 2) in regard to 8 acres, and another in favour of petitioners Nos. 3 
to 7 in regard to 13 acres and 7 gunthas. Thereafter on May 3, 1956, Baliram 
made an application under s. 9(6) of the Act requesting for the restoration 
of the land to him on the ground that the landholder failed to cultivate the 
land personally for two years as required under the rules framed under the 
said Act. 

The Sub-Divisional Officer came to the conclusion that the landholder had 
not cultivated the land for the requisite-period of two years and, therefore, was 
liable to be vacated from the land. Consequently he passed an order restoring 
the possession to the tenant Baliram. Keshao, the landholder, then went up in 
appeal to the Deputy Commissioner. The Additional Deputy Commissioner held 
that the landholder had cultivated the land for two years i.e. for the years 1953-54 


7 
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and 1954-55 before he entered into the transaction of sale. Consequently he 
passed an order dismissing the original application made by Baliram. Bali- 
ram then went to the Revenue Tribunal. The Revenue Tribunal took the view 
that in view of the provisions of s. 8(1)(g) there could not be a valid termi- 
nation of the tenancy ote therefore, although the landholder might have 
secured possession prior to the valid termination of the lease and although he 
may have cultivated the land for that year, still that would not be a cultiva- 
tion after the termination of the lease and, therefore, that cultivation would not 
be available to the landholder. Consequently, it held that there was a con- 
travention of the provisions of s. 9(6) of the Act read with r. No. 9. He, 
therefore, directed that the land should be restored to the possession of the 
tenant. . 

At this stage it will be convenient to mention that in the original applica- 
tion the tenant had not only asked for the restoration of the possession of the 
land but had also claimed compensation for the loss sustained by him by 
reason of the fact that he could not cultivate the land for two years. He 
claimed a sum of Re. 2,000 on the above account. He also claimed another 
sum of Rs. 400 for bringing the land under proper cultivation by removing 
the weeds ete. 

So far as the prayer for compensation is concerned, the Revenue Tribunal 
sent the case back to the Sub-Divisional Officer for settling the amount of 
compensation. The order of the Revenue Tribunal was passed on March 18, 
1958. Keshao, the original landholder died on May 29, 1958. Dhananjaya, 
the son of the deceased Keshao, filed the present application on August 25, 
1958. He stated that he was not aware of the decision of the Revenue Tribu- 
nal and that he came to know about the same in June 1958. He has, there- 
fore, prayed for the condonation of the delay in filing the said application. 

Mr. Kathalay, the learned counsel for the petitioners, contended that the 
Revenue Tribunal was wrong in holding that for a valid termination of the 
lease it is necessary to have the order of the Sub-Divisional Offeer. He argued 
that this question had been concluded by the decision of the Bombay High 
Court, Nagpur Bench, in Tarabai v. B’bay Rev. Tribunal.1 He also pointed 
out that the finding of the Additional Deputy Commissioner which was upheld 
by the Revenue Tribunal was to the effect that as a matter of fact the land- 
holder started cultivating the land with effect from April 1953. That being 
the case, he argued that the landholder must be deemed to have cultivated the 
land for two years 1958-54 and 1954-55. He further contended that although 
the land was sold in the middle of January 1955 no agricultural operations 
remained to be done and that, therefore, the period of two yeara must be 
deemed to have been completed before the date of sales. 

It is clear that the view taken by the Revenue Tribunal viz. that even for the 
termination of the lease under s. 9(1) it is necessary that there should be an 
order of the Revenue Officer under s. 8(1)(g) is wrong. This question was 
considered by this High Court and it was held that the right of the landholder 
to terminate the lease under s. 9(1) was in no way fettered by the provisions 
of s. 8(1)(g). Emphasis was laid on the opening words of s. 9 to the effect 
“Notwithstanding anything contained in section 8’’. In view of the above 
decision we must hold that the tenancy was rightly determined as soon as the 
landholder gave a notice under s. 9(1), particularly so because the tenant did 
not make any application under sub-s. (3) of s. 9. 

We are also bound by the finding of fact recorded in the Revenue proceed- 
ings, namely, that the landholder secured the possession of the land sometime 
in April 1958. Reliance was placed on the crop statements for the years 
1953-54 and 1954-55 which shows that Keshao raised crops for both the years 
1953-54 and 1954.55. The Additional Deputy Commissioner based his finding 
that Keshao cultivated the land for both the years mainly on the entries made 
in the crop statements referred to above. The Additional Deputy Commis- 
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sioner seems to have assumed that Keshao reaped the harvest for the year 
1954-55. It must, however, be pointed out that no evidence was led to show 
that as a matter of fact the crops were really harvested by Keshao. The crop 
statement does not give any indication as to whether Keshao actually har- 
vested the crops. At best it shows that he raised the crops for that year. 
Admittedly he sold the land in the middle of January 1955, and Mr. Kathalay 
argued that crops like juar, bajra etc. are harvested before the middle of 
January. It is significant that copies of the sale-deeds have not been pro- 
duced. We do not know what provisions were made in the sale-deed and 
whether possession was delivered to the vendee with or without standing crops. 
Even assuming that the crops were harvested by Keshao for the year 1954-55 
before he entered into the sale transaction, still the question to be considered 
is whether that fulfils the conditions laid down in sub-s. (6) of s. 9 of the Act. 
The relevant part of sub-s. (6) runs thus:— 

“If on re-entering upon any land after termination of the lease of a protected - 
lessee in accordance with this section, a landholder falls at any time during such period 
as may be preacribed to utilise the land for the purpose for which the lease was termi- 
nated, the dispossessed lessee may apply to the Revenue Officer to put him in posses- 
sion of the land from the commencement of the agricultural year next following;...” 

The purpose for which the lease is terminated is mentioned in sub-s. (1) and 
it is that the landlord required the land for cultivating the same personally. 
The period has been prescribed in r. 9 as follows :— 

“The period for the purpose of sub-section (6) of section 9 shall be two years 
from the date of re-entry by the landholder.” 

Mr. Kathalay contended that the expression ‘‘two years’’ should be construed 
to mean two cultivating seasons. We are not prepared to accept this argu- 
ment in view of the following considerations. 

The first point to be noted is that the date of the commencement of the 
period of two years has been clearly stated in the rule itself and that is the 
date of the re-entry by the landholder. Two years are to be computed from 
this specific and definite date. The re-entry may take place at any time of 
the season. It may be at the beginning of the season, it may be at the middle, 
or even it may be at the end of the season. If the rule of two seasons is ap- 
plied, then in some cases the period of two years would be shortened to less 
than two years, whereas in others it may be lengthened for more than two 
years. If the period of commencement is indefinite, then the date of termination 
also must be equally indefinite. Secondly, if Mr. Kathalay’s argument were 
accepted, then there would be differant periods for different kinds of lands, 
depending on the nature of the crops raised and the period required for the 
harvesting of the crops. In respect of some lands the crops will be harvested 
in December, whereas, particularly in respect of lands in which the second 
erops are grown the period of harvesting would be as late as February or 
March of the next year. It is impossible to believe that different periods would 
be contemplated by the Legislature for the same purpose. Thirdly, the words 
in sub-s. (6) ‘‘a landholder fails at any time during such period as may be 
prescribed’’ indicate that the landholder is expected to cultivate the land 
during the entire period so prescribed. The words ‘‘at any time during such 
period’’ are significant and suggest that the failure of the landholder to culti- 
vate the land even for a short period will entail the consequence of forfeiture. 
Fourthly, the period of two years that has been fixed in r. 9 is the minimum 
period during which the landholder is expected to cultivate the land personally 
after taking over the land from the tenant on the pretext of personal cultiva- 
tion. In other words, that period seems to have been prescribed to test the 
bona fides of the landholder. It is true that the rule does not in terms prohi- 
bit the transfer or sale of the land before the lapse of two years from the date 
of re-entry, but the fact that lands have been sold is conclusive that at any 
rate after the sale the landholder would be incapable of cultivating the land 
personally for himself unless there is a stipulation in the sale-deed that the land- 
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lord was to relinquish the possession at some later date mentioned in the deed 
itgelf. Prima facie, therefore, the fact of sale shows that the landholder would 
be putting himself beyond the possibility of fulfilling the requirement of per- 
sonal cultivation. In that view of the case it is clear that the conditions laid 
down in sub-s. (6) of s. 9 have not been fulfilled by the landholder. We must, 
therefore, hold that he has not utilized the land for the purpose for which he ob- 
tained possession thereof, i.e. personal cultivation, for the prescribed period. 

- Mr. Kathalay suggested that the case should be sent back to the Sub-Divi- 
sional Officer for an enquiry as to when the crops were harvested in the year 
1954-55 and as to what has been the practice or custom prevailing in that 
locality regarding the harvesting of the type of crops mentioned in the crop 
statement. In the view that we have taken any enquiry into the above ques- 
tion would be wholly unnecessary and futile. 

Mr. Kathalay pointed out that according to the Revenue Tribunal the period 
of two years was not completed because the landholder could not be deemed 
to be in lawful cultivation for the year 1953-54 and his cultivation would be 
lawful only from June 1954 when there was an order for the termination of the 
lease. He complained that this Court would be upholding the decision of the 
Tribunal on the ground that the period of 1954-55 was not completed which is 
an entirely new and different ground. There is no substance in that grie- 
vance. It is open to us to uphold the final conclusion of the Tribunal alto- 
gether on new and different grounds which emerge from the record, and we do 
not require any freah material. 

The last question to be considered is what should be the basis on which 
the compensation is to be awarded to the tenant after he is restored to posses- 
sion under sub-s. (6). Under that sub-section the dispossessed tenant is en- 
titled to claim compensation, but the sub-section does not specify as to what kind 
of compensation the tenant is entitled to and for what purpose. Apparently the 
tenant had claimed compensation for the value of the crops which he would 
have raised had he continued to be in possession for the years in question. In 
other words, according to the tenant he would be entitled to be restituted, that 
is to say, not only he is entitled to be put in possession of the land but also 
to be compensated for the loss of the profits that he has sustained due to his 
remaining out of possession. It is however clear from the wording of sub-s (6) 
that the tenant would be entitled to be restored to possession after the date of 
the order passed in that behalf and from the commencement of the next agri- 
- cultural year. That means that the right of the tenant to claim compensation 

flows from the order passed in that respect and begins from thy next agricul- 

tural year. The claim for restitution is founded on the basis that a lawful 
claimant who is entitled to immediate possession has been kept out of the same. 
That posttion does not obtain when an order under sub-s. (6) has been passed 
in favour of the tenant for restoration of the possession. Therefore, the word 
“‘compensation’’ will have to be construed in a restricted sense, namely, that 
the tenant would be entitled to compensation for the damage caused by injury 
to the fleld. That means that the tenant’s claim for compensation for taking ont 
the weeds would be justifiable and can be allowed to the extent of its proof. 
There will, however, be no legal basis for the claim either for the income of the 
land or for the value of the crops for two years. 

The result is that the application substantially fails. Subject to what we 
have said regarding compensation the rule is discharged. No order as to costs. 


Order accordingly. 
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CRIMINAL APPELLATE. 


Bfore Mr. Justice Gokhale and Mr. Justice y. S. Desai. 


RATANCHAND RADHAKISONDAS v. THE STATE.? 

Criminal Procedure Code (Act V of 1898); Sec. 154—Indian Penal Code (Act XLV of 
of 1860), Sec 30—Bombay Sales Tax Act (Bom. IMI of 1953), Secs. 9 proviso (1), 12— 
Bombay Sales Tax (Registration, Licensing and Authorisation) Rules, 1954, Rule 13(2) 
—First information report in cognizable case reduced to writing but not signed by 
person giving it—Whether such information tnadmissible tn evidence—“K” Form 
of Bombay Sales Tax Office whether “valuable security” within s. 30, Indian Penal 
Code—Whether fact that purchasing dealer giving “K” Form not a Hcensed dealer 
makes Form not a “valuable security.” 


Under s. 154 of the Criminal Procedure Code, 1898, the condition as to a first in- 
formation report being reduced to writing and that it shall be signed by the person 
giving it, is a mere matter of procedure and faflure to observe the procedure as to 
signature will not make the information given, if it is reduced to writing, inadmissible. 

Emperor v. Chittar Singh’ and Emperor v. Nazir Ahmed,’ referred to. 

The “K” Form of the Bombay Sales Tax Office which contains a declaration that 
the goods purchased are intended for resale, creates the legal right in the purchas- 
ing dealer to get exemption from payment of general sales tax as provided under 
el. (1) of the proviso to s. 9 of the Bombay Sales Tax Act, 1953, and is a valuable 
security within the definition of that term under s. 30 of the Indian Penal Code, 1860. 
The mere fact that the purchasing dealer has no licence under s. 12 of the Act will 
not make the “K” Form furnished by him not a valuable security under s. 30 of 
the Code. 

Superintendent and Remembrencer of Legal Affairs, Bengal v. Daultaram Mudi’ 
and Durgadas Tulstram v. State,’ referred to. 


Tue facts appear in the judgment. 


M. J. Mirchandant, with R. Jethinalani and B. K. Hirani, for the appellant- 
accused. 
Y. T. Gambhirwala, Assistant Government Pleader, for the State. 


GOKHALE J, Criminal Appeal No. 1491 of 1958 is an appeal by one Ratan- 
chand Radhakisondas against his convictions under s. 471 read with s. 467 and 
under s. 420 of the Indian Penal Code. The charge against the accused was 
that on November 12, 1956, at Bombay he fraudulently or dishonestly used as 
genuine a certain document purporting to be a valuable security, viz., “K” 
Form of Bombay Sales Tax Office, which he knew or had reason to believe at 
the time he used it to be a forged document and thereby committed an offence 
punishable under s. 471 read with s. 467 of the Indian Penal Code. The 
second charge against him was that at the same time and place and in the 
course of the same transaction, he cheated one Ratilal Wadilal, partner of Shan- 
tilal and Company, by dishonestly inducing him to deliver poplin cloth valued 
at Rs. 884-1-0 to the accused without payment of General Sales Tax and which 
cloth was the property of the said Ratilal Wadilal and thus committed an of- 
fence punishable under s. 420 of the Indian Penal Code. The allegations 
against the appellant were that on November 12, 1956, he approached Ratilal 
Wadilal, a partner in the firm of Shantilal & Co., with a representation that he 
represented a firm named Manmal Kundanmal either as a proprietor or as a 
representative, stating that he was authorized to make purchases of goods on 
behalf of Manmal Kundanmal free of general sales tax, as he was a licensed 


“Decided, March 30/81, 1969. Criminali Bombay, in Case No. 2, AL Seaiona 1909: 
No. 1491 of 1958 (with Criminal Appeal 1 (1925) I.L.R. 47 All. 28 
fo. 124 of 1958), against the order of oon- 2 (848) 47 om, LR. 248, 2.0 
viotions and sentences passed by R. D. Nad- . 3 (1932) I.L.R. 59 Oal 1283. 
karni, Additional Semions Judge, Greater 4 (1954) 56 Bom. L.R. 188. e 
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dealer, held a registration certificate and was purchasing the goods in question 
for the purpose of resale to other persons. Under cl. (1) of the proviso to s. 9 
of the Bombay Sales Tax Act, 1953, no general sales tax is to be levied on the 
sales of goods to a dealer who holds a licence and furnishes to the selling dealer 
a certificate in “K” Form. On the representation made by the appellant goods 
worth Ra. 884-1-0 were sold to him without levy of the general sales tax. Ac- 
cording to the prosecution, the accused had knowledge that the “K” 
form which he was furnishing was a forged “K” form that con- 
stituted a valuable security, inasmuch as he would be able to purchase the goods 
that he was purchasing without payment of general sales tax. The represen- 
tation made by the accused to Shantilal & Co. was, according to the prosecution, 
a false and fraudulent representation, on the basis of which they parted with 
goods worth Rs. 884-1-0 on November 12, 1956. It appears that there was 
another firm in the Mulji Jetha Market called B. Jayantilal & Co. and certain 
investigations were being made by the Sales Tax Officer, in the course of which 
the Officer came across a similar ‘‘K’’ form in the name of Manmal Kundanmal 
and in the course of a cross check the Sales Tax authorities realised that the 
firm of Manmal Kundanmal had altogether a different business and did not 
deal in cloth. That was why further inquiries came to be made with B. Jayan- 
tilal and on November 29, 1956, Kshatriya, Sales Tax Inspector, located the 
present appellant sitting at some ” place. A complaint was filed on December 4, 
1956, and a raid was organized in the course of which, according to the prose- 
cution, the appellant was found in possession of a bag containing several forms 
of a similar type which indicated that the appellant was intending to use them 
and also that he was responsible for furnishing this form given to Shantilal 
& Co. on November 12, 1956. On these allegations, the accused was charged as 
already stated above. 

The defence of the appellant was that he had no dealings of any kind with 
Ratilal Wadilal of Shantilal & Co. According to him, he was a petty com- 
mission agent or Dalal working in the Mulji Jetha Market and it was his case 
that he was making purchases of small quantities of cloth at the instance of 
customers but that he was not a licenced dealer. As he used to move about in 
the Mulji Jetha Market, he was taking tea on December 4, when the raid was 
made, and the place where he was sitting was really a tea-shop. According to 
him, Jayantilal Punamchand Parekh of the firm of B. Jayantilal & Co. hap- 
pened to come there for tea, took his seat beside the accused, kept his bag there 
and told him that he was going to answer a call of nature and left the spot. 
Within 5 or 7 minutes, the raiding party came and foisted Jayantilal’s bag on 
him. He denied that he had any connection with the transaction on which the 
prosecution relied or with the bag which he stated was foisted upon him at the 
instance of Jayantilal. 

The accused was tried by the learned Additional Sessions Judge, in the Court 
of Sessions for Greater Bombay with the aid of a jury which returned a unani- 
mous verdict of guilty on both the charges levelled against the accused. Ac- 
cepting that verdict, the learned Judge convicted the appellant under s. 471 
read with s. 467 of the Indian Penal Code and sentenced him to rigorous im- 
prisonment for two years and a fine of Rs. 300 in default rigorous imprison- 
ment for three months. He also convicted the appellant under s. 420 of the 
Indian Penal Code and sentenced him to rigorous imprisonment for 18 months 
on that charge. He directed that the sentences on these charges should run 
concurrently. That is why the accused has filed the present appeal. 

In this appeal, Mr. Mirchandani, learned advocate appearing on behalf of 
the appellant, has not been able to point out any substantial misdirection or 
non-direction in the learned Judge’s charge to the jury. The only misdirection 
of which Mr. Mirchandani made a serious grievance was about the use of the 
first information report. According to Mr. Mirchandani, the first information 
report in this case consists of the complaint made by Athale, Sales Tax Officer, 
Enforcement Branch, Sales Tax Department, at the Princess Street Police Station 
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on December 4, 1956. It is admitted by Athale that his signature was not taken 
upon this complaint. According to Mr. Mirchandani, the signature not having 
been taken on the first information report as required under s. 154 of the Cri- 
minal Procedure Code, that first information report was inadmissible in evi- 
dence and since the learned trial Judge has referred to it in his charge to the 
jury, he has asked the jury to consider and rely on a document which is inad- 
missible and has thus misdirected the jury. We do not think there is any sub- 
stance in this argument. Under s. 154 of the Criminal Procedure Code, every 
information relating to the commission of a cognizable offence, if given orally 
to an officer in charge of a police station, has to be reduced to writing by him 
or under his direction and has to be read over to the informant and every 
such information, whether given in writing or reduced to writing has to be 
signed by the person giving it and the substance thereof has to be entered in a 
book to be kept by the officer in such form as the State Government may pres- 
cribe in this behalf. Now, the admissibility of a first information report de- 
pends not on the fact that it is signed by the person making it, but on the fact 
that a first information report given in writing or taken down by a police officer 
would be a part of the official record as the substance of such information is to 
be entered in a book kept by the station officer in the form prescribed and that 
may attract the operation of the provisions of s. 35 of the Indian Evidence Act. 
See Emperor v. CAittar Singh. The condition as to its being reduced to 
writing and that it shall be signed by the person giving it seems to us to be a 
mere matter of procedure, and failure to observe the procedure as to signature 
would not make the information given, if it is reduced to writing, inadmissible. 
It is well settled, however, that a statement of an informant contained in the 
first information report is not substantive evidence.’ The information is only 
admissible to corroborate or contradict the testimony of the informant when he 
gives his evidence in Court. The object of the first information report is to 
obtain early information of any alleged criminal activity, to record the cir- 
cumstances before there is time for such circumstances to be forgotten or em- 
bellished, and the report can be put in evidence when the informant is examined, 
if it is desired to do so. See Emperor v. Nazir Amhked.2 In the present case, 
Athale, the Sales Tax Officer, has deposed that he lodged the present complaint 
on December 4, 1956, at the Princess Street Police Station, that it was reduced 
to writing and that the same was read over to him though‘his signature was not 
taken upon it. He also stated that the statement which was read over to him 
in Court was the one made by him and was correctly recorded. In our view, 
therefore, the argument of Mr. Mirchandani that the first information in the 
present case should not have been read out to the jury because it was not signed 
by Athale and hence becomes inadmissible is untenable. 

Then Mr. Mirchandani has contended that the learned trial Judge has mis- 
directed the jury as regards the contents of the first information report and 
hia grievance is that the first information report does not contain any reference 
to any bag to be found with the accused. Now, it has to be remembered that 
the complaint was lodged by Athale, the Sales Tax Officer, before the raid was 
effected and what was indicated in that information was that a certain person 
would be sitting at a particular place with certain things in his possession. 
Thereafter the raid came to be made by the police and in that raid certain things 
were found in the possession of the accused. In his charge to the jury, at 
one place, the learned Judge has undoubtedly stated that the raid was arranged 
in pursuance of the first information report which was lodged and, as alleged 
in the first information, the accused happened to be found there with a bag 
in his possession. Mr. Mirchandani’s grievance is that since no bag has been 
actually referred to in the first information report, there has been a misdirec- 
tion which has introduced an infirmity in the charge. This argument canuot 
be accepted. The learned Judge referred to the evidence of Athale and Ksha- 
triya and read out the first information to the jury stating that it could not be 

1 (1925) L.L.R. 47 AIL 280. 2 (1845) 47 Bom. L.R. 345, P.0. 
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treated as substantive evidence and thereafter he pointed out as to how in 
pursuance of the information a raid took place and the accused came to be 
found in possession of certain things. According to the first information re- 
port, the accused was sitting on the first floor, Sanchagalli, Mulji Jetha 
Market and was issuing ‘K’ forms. After the raid was carried out, ac- 
cording to the prosecution evidence, in fact the accused was found in posession 
of a bag which contained amongst other papers similar type of ‘K? forms. 
Merely because the learned Judge at one place, instead of referring to the 
contents of the bag as disclosed in the evidence, stated that as anticipated and 
as alleged in the first information report the accused was found with a bag in 
his possession, we do not think that there has been any misdirection as to 
seriously prejudice the minds of the jury. 

Mr. Mirchandani then contended that Ratilal’s evidence was full of contra- 
dictions and discrepancies, but the learned Judge, according to him, has gone 
into too many details which were calculated to confuse the minds of the jury, 
instead of drawing their pointed attention to the contradictions and discrepan- 
cies in the prosecution evidence on which the defence relied. We are not im- 
pressed by this argument either. The learned Judge has referred to the evi- 
dence of all the three prosecution witnesses at some length. He has also re- 
ferred to the diserepancies between the evidence of Athale on the one hand 
and the evidence of Kshatriya, Sales Tax Officer, and Shaikh, Sub-Inspector of 
Police, on the other. He has also referred to the discrepancies between the evi- 
dence of Kshatriya and Shaikh on the one hand and the evidence of the panch 
witness on the other. The latter discrepancies related to the question whether 
at the time of the raid the bag was in the hand of the accused or the accused 
was running away with the bag. The other contradictions and discrepancies 
in the evidence have also been referred to in the learned Judge’s charge to the 
jury. We do not, therefore, think that there is either any misdirection or non- 
direction in the charge to the jury delivered by the learned Judge when he dealt 
with this part of the prosecution evidence on the record. - 

Then Mr. Mirchandani contends that Jayantilal who gave information to 
the Sales Tax Officer has been proved to be a shady person and the defence has 
placed on the record a document which was admitted by the learned trial Judge, 
which shows that Jayantilal was convicted on a charge of being in possession 
of counterfeit coins. But Jayantilal was not examined on behalf of the prose- 
cution and Mr. Mirchandani says that the learned Judge’s charge has failed to 
lay the correct emphasis on the failure of the prosecution to examine Jayantilal. 
This argument also is without any substance. It appears from the evidenca 
that the Sales Tax Officer obtained information against the present appellant 
while he was making investigation in connection with the dealings of Jayan- 
tilal & Co. The prosecution has not examined Jayantilal, but Athale, the Sales 
Tax Officer, has deposed that Jayantilal had closed his business, that there was 
a case of evasion of sales-tax against B. Jayantilal for the period commencing 
from April 1, 1954, and that investigation into it was pending at the time and 
that he did not know where Jayantilal was at the time he gave.evidence. The 
learned trial Judge referred to this part of Athale’s evidence and he also told 
the jury that tt was for them to consider whether Jayantilal was a material 
witness who could have spoken on material points and whether he had been 
deliberately kept back by the prosecution, and the learned Judge also told them 
that if that was their opinion they should draw an adverse inference againat 
the prosecution. In our view, therefore, there is no misdirection or non-direc- 
tion on this point in the learned Judge’s charge to the jury. 

As there are no misdirections or non-directions in the charge to the jury, it 
would not be open to us to examine the correctness of the verdict of the jury 
by going through the evidence ourselves. 

- But then Mr. Mirchandani has challenged the conviction of the accused under 
s. 471 read with s. 467 of the Indian Penal Code on the ground that form ‘K’ 
whigh was alleged, to have been used by the appellant would not be a valuable 
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security within the meaning of s. 80 of the Indian Penal Code. Section 467 of 
the Indian Penal Code deals amongst other things with the offence of forging 
a document purporting to be a valuable security and prescribes punishment 
therefor, and s. 471 prescribes the same punishment for the offence of frandu- 
lently or dishonestly using as genuine any document which a person knows or 
has reason to believe to be a forged document. Under s. 30 of the Code, the 
words ‘‘valuable security’’ are defined as denoting a document which is, or 
purports to be, a document whereby any legal right is created, extended, trans- 
ferred, restricted, extinguished or released, or whereby any person acknow- 
ledges that he lies under legal liability, or has not a certain legal right. 
Mr. Mirchandani has -pointed out that according to the prosecution, the ap- 
pellant is alleged to have tendered to Ratilal Wadilal a ‘K’ form on behalf of 
Manmal Kundanmal which enabled him to purchase goods worth Rs. 884-10 . 
without paying general sales tax. But Mr. Mirchandani contends that what 
enabled the appellant to make. this purchase without payment of general salea 
tax was not the ‘K’ form, but that the right to get such an exemption arose 
by virtue of the Sales Tax Act itself. Section 9 of the Bombay Sales Tax Act, 
1958, deals with the levy of general sales tax and it provides that subject to 
the provisions of s. 7, there shall. be levied a general sales tax on the turnover 
of sales of goods specified in column 1 of Schedule B at the rates, if any, speci- 
fied against them in column 8 of the said Schedule. Section 7 provides that no 
tux shall be payable on the sales or purchases of certain goods. Section 9 is 
subject to the provisions of this section. There are three clauses to the proviso 
to s. 9, and in the present case, we are concerned with cl. (1) of the proviso to 
s. 9 which states that no general sales tax shall be levied on the sale of goods 
to a dealer who holds a licence and furnishes to the selling dealer a certificate 
in the prescribed form declaring inter alia that the goods so sold to him are 
intended for resale by him. Section 45 of the Act gives the State-Government. 
power to make rules for carrying out the purposes of the Act and under r. 13(2) 
of the Bombay Sales Tax (Registration, Licensing and Authorization) Rules, 
1954, it is provided that a certificate for the purpose of cl. (1) of the proviso to: 
n. 9 shall be in form ‘K’. Under el. (1) of the proviso to s. 9, the dealer must hold 
a licence and must furnish to the selling dealer a certificate in the ‘K’ form 
declaring inter alia that the goods sold to him are intended for reaale by him. 
It is then alone that he would be entitled to be exempted from levy of the 
general sales tax. Mr. Mirchandani’s argument is that Retilal’s evidence shows: 
that the accused had shown him a licence in the name of Manmal Kundanmal 
firm and also the registration only once when he had the first transaction with 
him in 1955 and he relied on the licence shown to him as a genuine one. 
Thereafter the accused had dealings with his shop on 10 or 12 occasions prior 
to the transaction in question. But he stated that on subsequent occasions he 
did not insist on seeing the licence of the accused because he had seen that 
once and-so he merely accepted the ‘K’ forms. Mr. Mirchandani says that the 
‘K?’ form on which ‘the prosecution relies and on basis of which the accused pur- 
chased the goods in the present case cannot be considered as a valuable security 
because the right to be exempted from the payment of general sales tax is con- 
ferred by the statute itself and, therefore, the furnishing of the ‘K’ form duly 
filled in would not bring the accused within s. 467 of the Indian Penal Code. 
This argument cannot be accepted. The Sales Tax Act provides for the levy 
of general sales tax under s. 9. The goods mentioned in s. 7 would be free 
from levy of the general sales tax. The proviso to s. 9 mentions certain other 
exemptions and the first clause of the proviso enables a dealer who holds a 
licence to purchase goods without paying general sales tax, if he furnishes to 
the selling dealer a certificate in the ‘K’ form declaring that the goods sold 
to him are intended for resale by him. What enables the purchasing dealer 
to get exemption from the levy of general sales tax is the furnishing of a certi- 
ficate in the ‘K’ form containing a declaration that the goods sold to him are 
intended for resale by him. As the ‘K’ form prescribed itself shows, besides 


1166 THE BOMBAY LAW REPORTHE. [VOL LXI. 


mentioning the licence under s. 12 of the Bombay Sales Tax Act, there has to 
be a declaration that the goods purchased are intended for resale. It is ap- 
parent, therefore, that the ‘K’ form containing the due declaration creates the 
legal right in the purchasing dealer to get exemption from payment of general 
sales tax as provided under cl. (1) of the proviso to s. 9 of the Sales Tax Act. 

In Superintendent and Remembrancer of Legal Affairs, Bengal v. Daulairam 
Mudi? it was held that the original of the transit pass, without which no forest 
produce could be removed, was a valauable security within the meaning of s. 30 
of the Indian Penal Code because it creates or purports to create a right to 
transport forest produce, an action which, without the transit pass, would be an 
offence punishable with fine and imprisonment. In Dwurgadas Tulsiram v. 
State+ it was held by a division bench of this Court that an import licence 
would be a valuable security because it created a right in the licensee to import 
goods. In the present case also, thongh cl. (1) of the proviso to s. 9 of the 
Sales Tax Act provides for an exemption from the payment of the general 
sales tax, it is the certificate in the prescribed ‘K’ form containing a declara- 
tion that the goods sold to the dealer are intended for resale by him that con- 
fers on him the right to purchase these goods without the levy of general sales 
tax. It is true that the purchasing dealer must be a licensed dealer before he 
ean furnish the necessary cartificate. In the present case, it would appear that 
the licence produced by the accused on the first occasion was in the name of 

Kundanmal who deal in gold and silver and with whom the accused 
had no connection. The ‘K?’ form furnished by the accused was, therefore, a 
forged one and that was accepted by Ratilal Wadilal as a genuine certificate 
required under cl. (1) of the proviso to s. 9. The mere fact, however, that the 
accused had no licence would not make the ‘K’ form furnished by him not a 
valuable security under s. 30 of the Indian Penal Code. In our judgment, 
therefore, the certificate in form ‘K’ which is alleged to have been furnished to 
the firm of Shantilal & Co. by the accused on November 12, 1956, was a valuable 
security within the definition of that term under a. 30 of the Code. There is, 
therefore, no illegality in the conviction recorded against the accused under 
g. 471 read with s. 467 of the Indian Penal Code. 

We must, therefore, confirm the convictions of the appllant under s. 471 
read with s. 467 as well as under s. 420 of the Indian Penal Code. 

As regards the sentences imposed on the accused, Mr. Mirchandani ap- 
pealed to us to reduce these sentences on the ground that they were excessive. 
He does not dispute the position that as the convictions of the accused are con- 
firmed, the appellant is guilty of an offence which has enabled him to cheat the 
State of its revenue. But he pomts out that there was another case of a simi- 
lar character against the present appellant and that case is the subject of the 
other appeal which is also before us,’ viz., Criminal Appeal No. 124 of 1959. 
In that case, which was also tried in the Court of Session for Greater Bombay, 
with the aid of a jury, it appears that the jury returned a verdict of not 
guilty on the charge under s. 471 read with s. 467 of the Indian Penal Code, as 
regards the ‘K’ form. The accused was also charged with fabricating the ‘N’ 
form and on that charge also the jury returned a verdict of not guilty under 
a. 471 read with s. 467 of the Indian Penal Code. However, they unanimously 
found him guilty under s. 471 read with s. 465 in respect of the ‘K’ and ‘N’ 
forms and also under s. 420 of the Code. It appears that in that case by the 
use of these two forms the accused was alleged to have cheated one Diwanchand 
Bishandas, partner of Bishandas Diwanchand, cloth merchants, Bombay, by 
purchasing artificial cloth of the value of Rs. 2,075-11-8 without payment of 
general sales tax. Mr. Mirchandani says that in the present case the accused 
purchased without paying general sales tax, goods worth only Rs. 884-1-0, 
while the goods purchased by him in the other case are worth about 24 times 
the value of the goods in the present case, so that the logs to the State in the 
amount of tax would be larger, and even then the learned Additional Sessions 
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Judge has imposed on him, in that case, a sentence of six month’s rigorous im- 
prisonment on each count under s. 471 read with s. 465 and a sentence of ono 
year’s rigorous imprisonment on the third charge under s. 420 of the Indian 
Penal Code, and while doing so, Mr. Mirchandani points out, the learned 
Judge observed that he could not help feeling that the accused was a will- 
ing tool in the hands of some bigger merchants and that was why he was im- 
posing on the accused a rather lenient sentence. The other appeal is also before 
us for hearing to-day, and there seems to be some force in what Mr. Mirchan- 
dani has urged, though in the present case the conviction is under s. 471 read 
with s. 467 while in the companion appeal it is under s. 471 read with s. 465 
of the Indian Penal Code. In our view, the ends of justice would be met if 
we reduce to some extent the sentences imposed on the accused on both the 
charges in the present case. We, accordingly, confirm the conviction of the 
appellant under s. 471 read with s. 467 of the Indian Penal Code, but reduce 
the substantive sentence imposed on him with regard to this charge to rigorous 
imprisonment for one year, but maintain the sentence of fine and the sentence 
in default of payment of fine. His conviction under s. 420 of the Indian Penal 
Code is also confirmed, but the sentence in connection with this conviction is 
also reduced to rigorous imprisonment for one year. Both these sentences will 
ran concurrently. 

{The rest of the judgment, which deals with Criminal Appeal No. 124 of 1959, 
is not material to this report.] 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Naik. 


SHRIMATI AMBI PUNDALIK v. PUNDALIK SHANKAR.* 


Central Provinces and Berar Courts Act (I of 1917), Sec. 20—Hindu Marriags Act, 
(XXV of 1955), Secs. 19, 3(b), 28-—Suits Valuation Act (VII of 1887), Sec. 9 and Rule 
311 framed under Act—Additional District Judge deciding proceedings under Hindu 
Marriage Act—Whether appeal from such decision lies to District Court or High 
Court. 


Under s. 20(c) of the Central Provinces and Berar Courts Act, 1917, an appeal 
from a decision in a matrimonial proceeding under the Hindu Marriage Act, 1955, 
given by the District Judge or by an Additional District Judge lies to the High Court 

Balakotayya v. Nagayya,’ referred to. 


Tas facts appear in the judgment. 


R. N. Desphande, for the applicants. 
W. L. Khare, for the opponent. 


Nam J. This is an application in revision from the judgment of the Dis- 
trict Judge, Amravati, holding that the appeal preferred before him in matri- 
monial proceedings under the Hindu Marriage Act was maintainable. The 
circumstances which have led to this revision application may be briefly stated 
as follows: The husband started proceedings for restitution of conjugal 
fights under the Hindu Marriage Act against his wife. That petition having 
been dismissed by the Third Additional District Judge, the husband went up in 
appeal to the District Court in Civil Appeal No. 10-A of 1957. A preliminary 
objection was raised on behalf of the wife contending that the appeal did not 


*Decided, March 31, 1949. Civil Revision from the order passed N. M. Indurkar, 
Application No. 442 of 1958, against the Third Additional District Judge at Amravati, 
fading of 8. N. Handole, District J at in Civil Suit No. 117-A of 1957. 

Amravati, in Civil Appeal No. 10-A of 1957, 1 [1946] Mad. 566. . 
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lie to the District Court, but that the appeal should have been properly filed 
before the High Court. On this preliminary objection, the District Judge, 
after examining the relevant provisions, came to the conclusion that the ap- 
peal to the District Court was competent. It is from that decision that the 
present revision application has been directed. The application was heard 
by Mr. Justice Badkas. He found that appeals are being filed in the High 
Court from the decisions of the additional Judges in a number of cases and, 
therefore, the question is of general importance. He has, therefore, referred 
the matter to a Division Bench for a more authoritative decision. 

In order to appreciate the question of the competency of the appeal it is 
necessary to refer first to the provisions of the Hindu Marriage Act. Sec- 
tion 19 of that Act provides that every petition under this Act shall be pre- 
sented to the District Court within the local limits of whose ordinary original 
civil Jurisdiction the marriage was solemnized or the husband and wife reside 
or last resided together. The definition of a District Court is contained in 
el. (b) of s. 3 of the same Act under which a District’ Court means the princi- 
pal civil Court of original jurisdiction, and includes any other civil Court 
which may be specified by the State Government, by notification in the Offi- 
cial Gazette, as having jurisdiction in respect of the matters dealt with in this 
Act. The only other provision to which reference need be made is a. 28 of the 
Act, which lays down that all decrees and orders made by the Court im any 
proceeding under this Act may be appealed from under any law for the time 
being in force. It will thus be seen that the District Court has been constitut- 
ed as the Court having exclusive jurisdiction under the Act and it will 
continue to exercise such jurisdiction until the State specifies any other civil 
Court as having jurisdiction in these matters. So far as this area is concern- 
ed, no notification has yet been issued specifying any other civil Court as a 
District Court for the purpose of the Hindu Marriage Act. It would also 
appear that the District Court cannot transfer the proceedings to any other 
eivil Court for trial. Of course, this does not affect the power of the District 
Judge, as the officer presiding over the District Court to refer the proceedings 
for decision to the Additional District Judge attached to the same Court. The 
jurisdiction of the Additional District Judge, however, does not stem from the 
order of reference or distribution of business, but from the fact that the Addi- 
tional District Judge is part'and parcel of the District Court. 

In view of the provisions of s. 28 of the Hindu Marriage Act in order to 
determine the forum to which appeals are to be preferred we have to consider 
the provisions of other enactments. The relevant enactment in this respect is 
the Central Provinces and Berar Courts Act, 1917. That act contemplates 
two classes of Courts; (i) the Court of the Civil Judge and (ii) the District 
Court. Section 20 of the Act deals with the appellate jurisdiction of the 
Courts. Clause (a) relates to an appeal from the decree or order of the Court 
of a Civil Judge and it lays down that first appeal would lie to the District 
Court. Clause (b) is divided into two parts and it relates to an appeal from 
the decree or order of an Additional Judge. Part (i) provides that where the 
value of the suit or original proceeding in such Court does not exceed tem 
thousand rupees, an appeal shall lie to the District Court and part (ii) pro- 
vides that an appeal shall lie to the High Court where the value of such suit 
or original proceeding exceeds ten thousand rupees. That shows that an addi- 
tional District Court deals with suits or original proceedings the value of 
which is below Rs. 10,000 as also those where the value exceeds Re. 10,000. 
The argument advanced by Mr. Khare was based on the provisions of sub- 
cls. (i) and (#) of cl. (b) of s. 20 of the C. P. and Berar Courts Act. He 
contended that since the decision appealed from is that of the Additional 
District Court we have to consider the valuation of the suit or proceeding from 
which the appeal has been preferred. He then drew our attention to r. 311 
framed under s. 9 of the Suits Valuation Act which is in the following terms: 


“Suits of the following classes shall, for the purposes of the Court-fees Act, 1870, 
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the Suits Valuation Act, 1887, and the Central Provinces Courts Act, 1917, be treated 
as if the subject-matter of such suits were of the value of four hundred rupees:— 

(1) suits for the restitution of conjugal rights, for declaration of the validity of 
marriage, or for a divorce; 

(2) suits for the custody or guardianship of a minor; and 

(8) syits for declaration that’an adoption is valid or invalid.” 
Mr. Khare, therefore, contended that the valuation of a proceeding for resti- 
tution of conjugal rights is an artificial value fixed by this rule, which is 
Re. 400. If this argument is correct then it will logically follow in view of 
the provisions of s. 20(b)(¢) and (#) of the C. P. and Berar Courts Act that 
the appeal will necessarily lie to the District Court. 

We have, however, to take into account some other factors in deciding this 
question. The first point to be noted is that r. 811 speaks of suits and does 
not refer to other proceedings of civil nature. This rule has been framed 
under s. 9.of the Suits Valuation Act and s. 9 also refers only to suits and not 
to other proceedings. The question, therefore, is whether a petition instituted 
under the Hindu Marriage Act can be regarded as a suit within the meaning 
of s. 9 of the Suits Valuation Act or within the meaning of r. 311 of the rules 
framed thereunder. 

It is significant to note that the Legislature hes deliberately used the word 
‘petition’, and proceedings under the Hindu Marriage Act are to be initiated 
by a petition. The word ‘suit’ is so common that it is impossible to conceive 
that it would eacape the attention of the framers of the law. It is noteworthy 
that the word ‘suit’ has been used in respect of matrimonial proceedings under 
the Indian Divoree Act. That shows that the word ‘petition’ must have been 
deliberately employed by the Legislature with the object of distinguish- 
ing these proceedings from ordinary suits. 

Mr. Khare relying on the decision of the Madras High Court reported in 
Balakotayya v. Nagayya! contended that the word suit should be extended 
to any proceeding in a Court of Justice by which an mdividual pursues that 
remedy in a Court of Justice which the law affords him; that the modes of 
proceeding may be various, but that if a right is litigated between the parties 
in a Court of ‘junkies the. proceeding by which the decision of the Court is 
sought is a suit. In view of the fact that the Legislature has deliberately used 
the word ‘petition’ in the Hindu Marriage Act it is not possible for us to 
accept the extended meaning of suit as propounded by the Madras High Court 
in the above ruling. If that is so then the provisions of r. 311 will have to 
be confined only to suits and cannot be extended to petitions under the Hindu 
Marriage Act. In that view of the case it is not necessary to take into account 
the artificial valuation put on a matrimonial proceeding by the provisions of 
r. 311. 

Then the question is whether it is possible or necessary to put any valuation 
upon the claims made in proceedings under the Hindu Marriage Act. Reliefs 
claimed in these proceedings are either for restitution of conjugal rights or 
for divorce or for custody of wife and children and so on. These reliefs are 
in the very nature of things incapable of valuation in terms of the market 
value. Further, when a special Court has been created as the Court having 
exclusive jurisdiction it is hardly necessary to put pecuniary valuation on the 
relief claimed. Pecuniary valuation becomes necessary to locate the Court 
where the proceedings are to be instituted. It is also necessary for choosing 
the Court of lowest grade, because, under s. 15, Civil Procedure Code, where 
there is concurrent Jurisdiction vested in more than one Court, the suit has 
got to be instituted in the Court of the lowest grade. Such a problem does not 
arise when a Court of exclusive jurisdiction has been created for certain pro- 
ceedings under a statute. That being the case, the decrees and orders passed 
in proceedings under the Hindu Marriage Act cannot, fall in any of the’ cate 
gories specified in a 20 of the C.P. and Berar Courts Act. Therefore, 
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whether the decision has been given by the District Judge himself or by an 
Additional District Judge, it will have to be treated as a decision of the Dis- 
trict Court, and under el. (c) of s. 20, an appeal from guch a decision would 
necessarily lie to the High Court. 

The Legislature has deliberately provided that the proceedings under the 
Hindu Marriage Act must be instituted in the District Court. Of course, 
under s. 3 of the Hindu Marriage Act. it is open to the State Government to 
specify any other civil Court as a District Court. When that is done, different 
considerations would arise. For inétance, if the Court of a Civil Judge is 
designated as a District Court for the purpose of the Hindu Marriage Act, 
then naturally appeals from the decisions of such Courts will lie to the Dis. 
trict Court under cl. (a) of s. 20 of the C.P. and Berar Courts Act. 

We, therefore, hold that the appeal filed before the District Court is not 
competent and direct that the same should be returned to the parties for being 
presented to the proper Court. 

Costs of this application will be costs in the cause. The rule is made 
absolute, 

` Rule made absolute. 


Before Mr. Justice Shah and Mr. Justice Patel. 


RAKHAMA SITARAM GHADGE v. LAXMAN, SITARAM GHADGEH.? 
Transfer of Property Act (IV of 1882), Sec. 14—Specific Relef Act (I of 1877), Sec. 21— 
Agreement to sell immoveable property in future on demand by party to agreement 
—Whether such agreement infringes rule against perpetuity. 
A bare agreement to sell immoveable property in future on demand by a party 
to the agreement does not infringe the rule against perpetuity enunciated in s. 14 
of the Transfer of Property Act, 1882. 
Dinkarrao v. Narayan,’ Harkisandas v. Bai Dhanu’ and Basdeo Rai v. Jhagru Rao, 
referred to. 


Tue facts appear in the judgment. 


8. J. Jadhav, for the appellant. 
G. R. Madbhavi, R. G. Madbhavi and B. O. Thatte, for respondent No. 1. 


Suan J. The dispute in this appeal relates to two lands—survey Nos. 155/5 
and 155/6 of the village of Kandali, Taluka Junmar, district Poona. The lands 
originally belonged to the plaintiff. By a conveyance, dated January 17, 1951, 
the plaintiff sold these lands to defendant No. 1 for Rs. 500. Defendant No. 1 
then executed an agreement in favour of the plaintiff, who it may be noted is 
his full brother, whereby he contracted to reconvey the lands to the plaintiff 
at any time on repayment of Rs. 500. On November 13, 1964, the plaintiff 
served a notice calling upon defendant No. 1 to reconvey the lands pur- 

-suant to the agreement dated January 17, 1951, but defendant No. 1 declined 
to carry out the requisition. The plaintiff then filed Civil Suit No. 16 of 1955 
in the Court of the Civil Judge, Junior Division, Junnar, for a decree for 
specific performance of the agreement. To that suit, Krishnabai—wife 
of defendant No. 1—-was impleaded as defendant No. 2 on the allegation that 
‘she was managing the property on behalf of defendant No. 1. The suit was 
resisted by defendant No. 1 who contended that the condition relating to 
“‘re-conveyance of the property at any time” was fraudulently incorporated 
in the agreement. Defendant No. 1 submitted that it was agreed between the 
parties that the condition relating to reconveyance of the property wis to be 


' *Dectded, March 31, 1959. Letters Patent Oil J , Junior Division, Junnar, in Civil 
oe No. poe of 1067, against the decision of . Buit No. 16 of 1955. 
J. d Appeal No. 1822 of 1957, - 1 (eae) 24 Bom. L.R. 449. 
ner sa an rE of V. A. Naik, District 2 (1926) 28 Bom. L.R. 954. 
J , Kooma in Civil Appeal No. Pa of 1956, 8 (1924) I.L.R. 46 AIL 833. 
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enforced within one year only from the date of the agreement. The learned 
trial Judge negatived the contentions raised by defendant No. 1 and decreed 
the plaintiff’s claim for specific performance. In appeal to the District Court 
at Poona, the decree passed by the trial Court was confirmed. A second appeal 
against that decision was summarily dismissed by Mr. Justice Datar. But 
Mr. Justice Datar thereafter granted cee to defendant No. 1 to appeal under 
el. 15 of the Letters Patent. 

Mr. Jadhav, who appears on behalf of defendant No. 1, contends that the 
agreement to reconvey the property to the plaintiff on demand at any time 
after January 17, 1951, infringes the rule against perpetuity enunciated in 
B. 14 of the Transfer of Property Act, and’ on that account the covenant to 
reconvey the property is void. In support‘of his contention, Mr. Jadhav relies 
upon a judgment of a Division Bench of this Court in Dinkarrao v. Narayan.' 
But under the Transfer of Property Act an agreement to sell immoveable pro- 
perty does not, of itself, create any interest in or charge on such property. 
The rule against perpetuity prohibits the creation of certain remote interests 
in immoveable property. It is then difficult to appreciate how by an agres- 
ment, which does not create an interest in or charge on immoveable property, 
IE TIS CEAT rere Caa De regardon eee 

In Dinkarrao’s case, a plot of land was agreed to be sold under a deed of 
sale, dated September 18, 1878, and there was a covenant in the sale-deed 
that if the vendee or his heirs desired to sell the plot, the same was to be resold 
to the vendor at the price mentioned in the sale-deed. Relying upon this 
covenant, the heirs of the vendor took out an Originating Summons for deter- 
mining the rights of the heirs of the vendee. It was held by Mr. Justice Pratt, 
that the covenant contained in the sale-deed was personal and created 
no rights in rem affecting the title of the vendee, and that no declara- 
tion of the rights under a personal contract could be made. Against the deci- 
cision of Mr. Justice Pratt an appeal was preferred and it was held in appeal 
tbat the covenant in question was void and the heirs of the vendee were 
entitled to a declaration to that effect. The Court expressly held that prior 
to the Transfer of Property Act, 1882, which was applied to the Bombay Presi- 
dency as from January 1, 1893, a contract for sale of immoveable property 
created an equitable interest in the property and made the purchaser the 
owner in equity, and the covenant for pre-emption in the saledeed was void 
as infringing the rule against perpetuities. Macleod C.J. also claimed to 
approach the case from another angle. He observed that 

“..,although contracts for the sale of land which can be specifically enforced im- 
mediately or contracts creating a right of pre-emption which cannot be spectfically 
enforced until the proper occasion arises in the future do not according to the law in 
India create an interest in land either equitable or executory, they do create rights 
which are capable of being enforced with regard to the land in certain circumstances 
against third parties and to that extent they are not ordinary personal contracts and 
stand in a category by themselves.” (p. 457) 
He further observed that the principles which underlie the rule of perpetuities 
applied to this class of contracts. Mr. Justice Kanga who delivered a sup- 
plementary judgment observed that the 

. law laid down in London end South Western Railway Co. v. Gomm’ applies 

to a contract for sale af fmmoveable property in India even where the Transfer of 
Property Act is in force.” (p. 484) 
But Gomm’s case was expressly decided on the ground that under the law 
applicable to real property in England a contract of sale creates an executory 
interest or estate and is, therefore, subject to the rule against perpetuities. 

The observations made by Macleod C.J. and by Mr. Justice Kanga as to 
the effect of a contract to sell immoveable property made after the Transfer 
of Property Act was applied to the area in which the land is situate were evi- 
dently obiter and were not necessary for the decision of the case. 


1 (1922) 24 Bom. L.R. 449. 2 (1882) 20 Ob. D. 562., f 
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In a later judgment of this Court, Harkisandas v. Bat Dhanu,? the view 
which was expressed in Dinkarrao’s case was not approved. In dealing with 
the contention that an agreement to sell immoveable property was void as 
offending against the rule against perpetuity, Mr. Justice Madgavkar express- 
ed concurrence with the judgment of Mr. Justice Sulaiman in Basdeo Ras v. 
Jhagru Bai* The Allahabad High Court in Basdeo Rat’s case had taken the 
view that agreements for sale of land or of pre-emption of an obligation arising 
out of a contract and annexed to the ownership of the land were not.void as 
infringing the rule against perpetuity. Macleod C.J. in Dinkarrao’s case 
expreased the opinion that even though by a contract of sale no interest in 
land which is the subject-matter of the agreement is created, because the con- 
tract is capable of specifie performance against third parties in certain cases, 
the result is that the law in England and India is substantially the same ‘‘with 
regard to the enforcement of the contract’’.. He observed (p. 460) : 

“ ..The only difference is that in England the owner of the equitable interest is 

considered as the owner of the property contracted to be conveyed. But no such result 
can follow from a contract creating an executory interest. If such a contract purports 
to do by indirect means what the law forbids to be done directly it is void and the 
principle is the same in India as in England.” 
But the possibility of a contract of sale being enforced against a third person 
acquiring interest in the subject-matter of the agreement does not attract the 
rule against perpetuity which is restricted in its application to transfers of 
immoveable property. Nor is the Court on alleged -grounds of public policy 
entitled to extend a statutory rule to classes of property which are not express- 
ly within its purview. If under the statute law of India an agreement to sell 
immoveable property does not create an interest in that property, it is diff- 
cult to hold that because under an agreement one person agrees to sell to 
another on demand by the latter immoveable property at some indefinite time 
in future the agreement is impressed with incidents which it does not possess. 
It is also diffleult to appreciate how a contract to sell property in future when 
demanded by another person ‘‘purports to do by indirect means what the law 
forbids to be done directly.”’ 

We are unable to hold that a bare agreement to sell immoveable property 
in future on demand by a party to the agreement infringes the rule against 
perpetuities. i 

Mr. Jadhav then contended that the agreement in question was void on the 
ground that there was absence of mutuality, and he sought to rely upon the 
judgment of their Lordships of the Privy Council in Mir Sarwarjan v. 
Fakhruddin Mahomed Chowdhurs.© That was a case in which the guardian 
of a minor had entered into a contract to purchase immoveable property, and 
it was held that on the ground of absence of mutuality the contract could not 
be specifically enforced. We fail to appreciate how this case can have any 
application to the facts of the present case. In that case it was held that 
because the contract was not enforceable against the minor it could not be 
enforced at the instance of the minor. In the present case, defendant No. 1 
has solemnly agreed to reconvey the property on payment of Rs. 500 and that 
was one of the covenants which formed consideration for the sale; and we 
are unable to see any ground of equity relying on which defendant No. 1 may 
be entitled to evade his obligation to sell the property. Section 21 of the Spe- 
cific Relief Act enumerates certain contracts which cannot be specifically 
enforced, and a contract which may be enforced at a time to be selected by one 
of the parties thereto and not at the instance of the other is not one of such 
contracts. We are, therefore, of the view that there is no substance in this 
alternative contention also. 

The appeal, therefore, fails and is dismissed with costs. 

Appeal dismissed. 

8 {1088 28 Bom. L.R. 954. 5 (1911) L.R. 89 I.A. 1, 8.c. 14 Bom. L.R. 5. 
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CRIMINAL APPELLATE. 


Before the Hon'ble Mr. H. K. Chainant, Chief Justice, and Mr. Justice S. T. Desai. 


RAMDAS KIKABHAT v. STATH.* 

Criminal Procedure Code (Act V of 1898), Secs. 207A, 173, 287—Whether Magistrate 
can examine accused for enabling him to explain circumstances appearing in docu- 
ments referred to in s. 173—Statement of accused recorded by Magistrate after such 
examination whether admissible in’ ebidence. p 

Under s. 207A of the Criminal Procedure Code, 1898, the Magistrate may examine 
the accused for the purpose of enabling him to explain any circumstances appearing 
in the documents referred to in s. 173 of the Code. If the Magistrate so examines 
the accused and records his statement, that statement will be admisible in evidence 
under s. 287 of the Code. i 

State v. Anadi Betankar,’ dissented from. 
State v. Dhirajlal Maneklal,’ referred to. 


One Ramdas (accused) was a resident of Bajupura in Valod Taluka. He 
had married the deceased Kavita about five years ago. He was not pulling on 
well with his wife. He had no issue from her. He, therefore, used to beat her 
frequently with the result that she began to ask for divorce from him. On the 
night of December 25, 1957, there was a quarrel between the accused and his 
wife. He then attempted to commit suicide by pouring kerosene on his clothes 
and then lighting the same. He received severe burns, on account of which 
he was detained in the Civil Hospital at Surat for about 6 months. During 
this period, his wife Kavita used to take food for him to the hospital The 
accused was discharged from the hospital a day or two before June 3. He then 
went back to his village. His mother-in-law, Chhani, used to stay in the hut 
of one Chhotu Daya, which was at a short distance from the house of the ac- 
cused. On the evening of June 3, Kavita and Chhani were sitting outside on 
the Otla of Chhotu’s house. The accused went there. He asked Kavita to go 
to his house for applying medicine and giving him food. She, accordingly, 
accompanied the accused to his house. Apprehending that the accused might 
again beat Kavita, Chhani went to the house of the accused some time there- 
after, but the accused drove her away. On that night, the accused slept inside 
his house, while Kavita slept outside in the Pejari of the house. Chhani slept 
in a cart outside the house of Chhotu Daya. She woke up at about 5 a.m. in the 
morning. She then heard some noise and went to the house of the accused. 
She found her daughter lying in the Pejari with severe injuries'on her head 
and mouth. She was unable to speak and she was about to breathe her last. 
She questioned the accused why he had beaten her daughter. He told her that 
she had been asking him to give her divorce and that he had given it to her. 
Chhani then raised cries, on hearing which, one Thakorebhai, who was head- 
master of a primary school in a neighbouring village and Chhotubhai and Ran- 
chhod, who lived nearby, went there. They questioned the accused and he told 
them that Kavita had not been looking after him, that she had not applied 
medicine to him and that, ingtead, she had been asking him for a divorce. and 
that, therefore, he had caused injuries on her with a stone. Chhani informed 
the police patil, Sorabji Framji, who then wrote a report. In this report, he 
stated that, at about 7 a.m. the accused’s mother-in-law Chhani had given him 
information that the accused had beaten her daughter with a stone on her head 
‘and mouth, that her daughter was unable to speak and that she was on the 
point of death. This report was then sent to the police station at Valod. 
Kavita died within a short time after she had received the injuries. The police 
then went to the village and started ES On the same day, the ac- 

*Decided, April 3, 1959. Criminal Appeal 
No. 1532 of 1958, againss the order of oon- 1 (1956) AR. Orima 241 
yiotton 1 


and entenos ee by N- C Deni 857) 59 Bom. L.R. 645. 
Sessions Judge, Surat, in Sessions Oase No. ° e 
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cused took the police and the panchas to a place near the hedge in front of his 
house and from there took out the stone, which was attached. The body of 
Kavita was then sent for post-mortem examination. Three injuries were found 
on her person. She had a contused wound at the bridge of the nose and a 
lacerated wound on her forehead and acchymosis on both the lips. Her jaw 
was fractured and some teeth were missing. Below the injury on her head, 
there was a fracture of the frontal bone. This injury was the canse of the 
death. In the opinion of Dr. Vyas, who held the post-mortem examination, 
this injury was sufficient in the ordinary course of nature to cause death. The 
accused was then sent up for trial on the charge of committing the murder of 
Kavita. Before the Committing Magistrate, he admitted that he had caused 
the injuries to his wife, which resulted in her death. In the Sessions Court, 
however, he denied that he had given any beating to his wife. He stated that 
he was Bleeping inside his house as he was still not well; that he did not know 
who had caused the injuries to his wife and that, in the morning, when the police 
patil and others had gone to his house, he told ‘tham that he did not know how 
she had died. The Sessions Judge, however, believed the evidence of Chhani, 
Thakorebhai, Chhotubhai and Ranchhod that the accused had confessed soon 
after the offence that he had committed the offence. He also relied on the state- 
ment made by the accused before the Committing Magistrate in which he had 
oe his guilt.. He, therefore, convicted the accused under s. 302, Indian 
Penal 8. ; 


Ta accused appealed. 


I. C. Bhatt, for the appellant. 
FY. H. Gumaste, Assistant Government Pleader, for the State. 


CHamant C.J. [His Lordship after stating the facts and dealing with 
the evidence in the case, proceeded.] Then, there is the statement of the ac- 
cused made before the Committing Magistrate. In this statement, he has stated 
that, on that night, he had asked Kavita to sleep inside his house, that she re- 
fused to do so and that she told him that she would not stay with him and that 
on the following morning she would send for panchas and take a divoree. She 
then slept outside in the Pejari. He woke up in the morning and as he was 
angry with her, he took up a stone and gave two or three blows with it to her 
and killed her. In this statement, therefore, the accused has admitted that 
he had killed Kavita. Before recording this statement of the accused, the Com- 
mitting. Magistrate had not recorded any evidence. It has, therefore, been 
urged that this statement made before the Committing Magistrate is not ad- 
missible in evidence. It is, therefore, neceasary to consider the relevant pro- 
visions of s. 207A, which lay down the procedure to be adopted in proceedings 
instituted on a police report. Subsection (4) of s. 173 provides that, after 
the investigation is completed, the accused shall be supplied with a copy of the 
report of the police officer submitted to a Magistrate under sub-s. (1) and of 
the first information report recorded under s. 154 and of all other documents 
or relevant extracts thereof on which the prosecution proposes to rely. Sub- 
section (3) of s. 207A states that at the commencement of the inquiry, the 
Magistrate shall satisfy himself that the documents referred to in s. 173 had 
been furnished to the accused, and if he finds that the accused had not been 
furnished with such documents or any of them, he shall cause the same to be so 
furnished. Subsection (4) states that the Magistrate shall then proceed to 
take the evidence of such persons, if any, as may be produced by the prosecu- 
tion as witnesses to the actual commission of the offence, and if the Magistrate 
is of opinion that it is necessary in the interests of justice to take the evidence 
of any one or more of the other witnesses for the prosecution, he may take such 
evidence also. This sub-section has been construed by this Court in State v. 
Dhirajlal Maneklal,! in which it was held that it is not obligatory upon the 
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prosecution to produce before the Magistrate at the stage of the committal in- 
quiry all or any of the persons who might ‘have witnessed the actual commis- 
sion of the offence and that the prosecution has an absolute discretion in the 
matter. It is, therefore, open to the prosecution not to examine any witnesses 
in the inquiry held by the Magistrate. Then come sub-æ. (6) and (7), which 
are in the following terms: 

“(6) When the evidence referred to m sub-section (4) has been taken and the 
Magistrate has considered all the documents referred to in section 178 and has, if neces- 
sary, examined the accused for the purpose of enabling him to explain any circumstances 
appearing in the evidence against him and given the prosecution and the accused an 
opportunity of being heard, such Magistrate shall, if he is of opinion that such evidence 
and documents disclose no grounds for committing the accused person for trial, record 
his reasons and discharge him, unless it appears to the Magistrate that such person 
should be tried before himself or some other Magistrate, in which case he shall proceed 
accordingly. 

(7) When, upon such evidence being taken, such documents being considered, such 

examination (if any) being made and the prosecution and the accused being gtven an 
opportunity of being heard, the Magistrate is of opinion that the accused should be 
committed for trial, he shall frame a charge under his hand, declaring with what 
offence the accused is charged.” 
The procedure which the Magistrate has to follow, therefore, is that after satis- 
fying himself that the accused has been supplied with the requisite documents, 
he has to take the evidence of such eye-witnesses as may be produced by the 
prosecution and of those other witnesses, whom he considers it necessary to ex- 
amine in the interests of justice. He may then, if necessary, examine the ac- 
cused for the purpose of enabling him to explain any circumstances appearing 
in the evidence against him. Thereafter he has to give the prosecution and 
the accused an opportunity of being heard. He has then to consider the evi- 
dence, if any, taken by him, the documents referred to in s. 173 and the state- 
ment of the accused, if any, recorded by him, in the light of the arguments ad- 
vanced by the prosecution and the accused and decide whether the ‘accused 
should or should not be committed for trial. 

These provisions draw a distinction between evidence and the documents re- 
ferred to in s. 178, which also the Magistrate has to consider before deciding 
whether the accused should be committed for trial. The evidence referred to is 
the evidence, if any, taken under sub-s. (€). It cannot, therefore, include the 
documenta referred to in s. 173. The learned Assistant Government Pleader 
has urged that the word ‘‘evidence’’ which follows the words ‘‘any circum- 
stances appearing in the” in sub-s. (6) is used in a wider sense so as also to 
include the documents referred to in s. 173. This argument cannot be accepted, 
in view of the latter part of the sub-section, which requires the Magistrate to 
form an opinion on ‘‘such evidence and doéuments’’. Here again the docu- 
ments are referred to separately from evidence. It is, therefore, clear that 
‘“evidence’’ does not include the documents, which are mentioned separately 
in both sub-ss. (6) and (7). Consequently, ‘‘evidence’’ in these provisions 
means evidence, if any, recorded under sub-s. (43. The section, therefore, con- 
templates an examination of the accused for the purpose of enabling him to 
explain any circumstances appearing in the evidence against him, that is in 
the evidence, if any, recorded under sub-s., (4). It has, therefore, been urged 
that the Magistrate has no power to question the accused for the purpose of 
enabling him to explain any circumstances appearing in the documents re- 
ferred to in s. 178. This argument ignores the requirement of the section that 
the Magistrate should give the prosecution and the accused an opportunity of 
being heard before deciding whether there are or are not sufficient grounds 
for committing the accused for trial. The hearing is given to the accused in 
order to enable him to show cause why he should not be committed for trial. 
The Magistrate is, therefore, under an obligation to give a hearing to the ac- 
cused, so that the accused may be able to satisfy him that spfiicient grounss 
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do not exist for committing him to the Sessions Court. In cases in which no 
evidence has been recorded under sub-s. (4), the accused can satisfy the Magis. 
trate by reference only to the documents referred to in s. 173. The Magistrate 
ia, therefore, bound to hear the explanation of the accused in regard to cir- 
cumstances appearing in the documents referred to in s. 173. Instead of hear- 
ing this explanation orally and making notes about it, the Magistrate may 
question him and record it in writing. There is undoubtedly a lacuna in sub- 
s. (6), but this does not appear to be intentional, having regard to the pro- 
visions which require the Magistrate to give the accused an opportunity of be- 
ing heard as to why he should not be committed for trial. It is implicit in these 
provisions that the Magistrate may examine the aceused for the purpose of 
enabling him to explain any circumstances appearing in the documents re- 
ferred to in s. 173. There is also nothing in the section which debars him from 
doing so. 

Mr. Bhatt has urged that, if the Magistrate questions the accused in regard to 
the documents referred to in s. 173, mattera may be brought on record, which 
are inadmissible under s. 162 of the Criminal Procedure Code. There is no 
force in this argument, for the Magistrate can only question the accused with 
regard to the circumstances disclosed against him in these documents. The ques- 
tions put by the Magistrate will not be evidence of the facts stated therein. 
What will be evidence will be the replies given by the accused to the questions 
put to him. It is, therefore, not likely that any matters, which cannot be 
brought on record under s. 162, will become admissible in evidence by the 
Magistrate’s questioning the accused in regard to circumstances appearing 
against him in the documents referred to in s. 178. 

Mr. Bhatt has relied on a decision of a single Judge of the Orissa High Court 
in State v. Anadi Betankar.2 With respect, we are unable to agree with the 
view taken in this case. 

We are accordingly of the opinion that, while a Magistrate is not bound to 
question the accused and ask him to explain the circumstances appearing in 
the documents referred to in s. 178, he may do so, if he so deems it proper or 
necessary in the interests of justice. If he examines the accused and records 
his statement, that statement will be admissible in evidence under s. 287 of the 
Eroma Procedure Code. The statement of the accused recorded by the Com- 

tting Magistrate is, therefore, admisible in evidence, 

mie rest of the judgment is not material to this report.] 

Appeal dismissed. 


FULL BENCH—CRIMINAL REVISION. 


Before the Hon'ble Mr. H. K. Chatnani, Chief Justice, Mr. Justice S. T. Desai 
g and Mr. Justice Tarkunde. 
SADASHIV TATOBA GATADE v. P. V. BHALERAO.* 
Prevention of Food Adulteration Rules, 1955, Appendix B, Rule A. 11.05—Butter prea 
pared from dahi or curd whether comes within definition of butter in r. A. 11.05. 


Butter prepared from dahi or curd is butter prepered from milk within the mean- 


ing of Rule A. 11.05 in Appendix B to the Prevention of Food Adulteratlon Rules, 
1955. 


Narsinha Bhaskar v. State of Bombay,’ overruled. 
On May 10, 1957, one Sadashiv (accused) was in charge of a shop which 
belonged to his uncle Gundappa, and he sold to Bhalerao (complainant), Food 


2 [1958] ALR. Orissa 241. Appeal No. 70 of 1958, ee order of 
*Decided, April, 13, 1959. Criminal Re- conviction passed by B. J. Abhyankar, Judicial 


vision Application No. 1692 of 1958, Sgainst First Clasa, Ist Court,’ Ahmednagar, 
the decision of M. T. Vijaykar, Additional ta Oeste Case No. 1590 of 1957. 
Sessions Judge, Abmednagar, in 1 (1957) 60 Bom. L.R. 484. 
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Inspector in the Ahmednagar Municipality, a certain quantity of butter and 
ghee for analysis. It was the case of the prosecution that the butter and ghee 
sold by the accused to the complainant were adulterated and the accused had 
committed an offence under s. 16(1)(a) of the Prevention of Food Adultera- 
tion Act, 1954. The trying Magistrate acquitted-the accused of the charge for 
sale of adulterated ghee but convicted him of the offence under s. 16(1) (a) 
of the Act. On appeal the Additional Seasions Judge confirmed the conviction 
of the accused but reduced the sentence passed on him. The accused applied 
in revision to the High Court. The application was heard by Shah and 
Mody JJ. who referred the following question to a larger bench :— 

“Whether the expression ‘butter’ within the meaning of rule A. 11.05 in the Rules 
framed under section 24 of the Prevention of Food Adulteration Act includes butter 
prepared from curd?” 

In the course of his judgment delivered on February 6, 1959, Shah J. 
observed as follows :— 


Suan J. ...It was finally contended by Mr. Adik that the butter sold by 
the petitioner was not butter prepared from milk or cream but it was prepar- 
ed from curd, and that the prosecution having failed to lead evidence that the 
butter which was sold by the petitioner was prepared from milk or cream, the 
petitioner was not guilty of the offence of selling adulterated butter: and in 
support of that argument reliance was placed upon a judgment of this Court 
reported in Narsinha Bhaskar v. State of Bombay,' where it was held that 
butter prepared from curd did not come within the purview of the definition 
“‘butter’’ given in A. 11.05 of Appendix B to the Prevention of Food Adultera- 
tion Rules, 1955. In order to appreciate this contention, it is necessary to refer 
to certain provisions of the Prevention of Food Adulteration Act. Under s. 24 
of the Prevention of Food Adulteration Act the State of Bombay has published 
rules inter alia prescribing the forms of licences for the sale and distribution 
of articles of food or any specified article of food or class of articles of food. 
Rule A. 11.01 in Appendix B to those rules defines ‘‘milk’’ as meaning 

“the normal clean and fresh secretion obtained by complete milking of the udder 
of a healthy cow, buffalo, goat or sheep during the period following at leest 72 hours 
after calving or until colostrum free whether such secretion has been procemsed or not.” 
Butter is defined in A. 11.05 as meaning 

“tho product prepared exclusively from the milk or cream of cow or buffalo, or 
both, with or without the addition of salt and annatto.. 

Curd is defined in A. 11.06 as ‘‘the product obtained from freah whole milk 
either of cow or buffalo by souring’’. Cream is defined in A. 11.10 as meaning 

“that portion of milk rich tn milk fat which has risen to the surface of milk on 
standing and has been removed or which has been separated from milk by centrifugal 
force.” 

It is urged by Mr. Adik, relying on the judgment in Narsinha Bhaskar’s 
case, that butter is only that product which is derived exclusively and directly 
from the milk or cream of cow or buffalo or both and it does not include a pro- 
duct which is prepared from curd. Mr. Adik submits that if the Legislature 
intended to include in the definition of the word ‘‘butter’’ a product prepared 
from curd, the rule making authority would have used the expression ‘‘from 
the milk or cream or curd of cow or buffalo...’’ in A. 11.05. The absence of 
the words ‘‘or curd” in A. 11.05, says Mr. Adik, indicates that the rule mak- 
ing authority intended only to make provision in respect of butter which was 
prepared directly from milk or cream and not from curd. On the other hand, 
the learned Government Pleader contends that butter which is prepared by 
the process of souring milk into curd and churning it is as much butter pre- 
pared from milk as butter prepared directly from milk by adding ati acid or 
DEEE Ae, It is, therefore, urged that in the abeence of any lage provision 
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made by the rule making authority which excludes from the definition in 
A. 11.05 butter which is prepared from curd, no artificial meaning as suggest- 
ed by Mr. Adik should be given. Reliance in that behalf is also put upon the 
definition of the word ‘‘buttermilk’’ given in A. 11.03, where that expression 
is defined as meaning ‘‘the product obtained after removal of butter from 
curds by churning or otherwise’’, and it is submitted that the rule making autho- 
rity also recognised that product as butter which is prepared by separation 
of buttermilk from curd after churning or otherwise. It is submitted that if 
the rule making authority defined butter as meaning only that product which 
was directly obtained from milk or cream and not from curd, there is still a 
product which is designated butter under A. 11.08 which is not butter within 
the meaning of A. 11.05 and for the sale, storage, distribution and adultera- 
tion of which no provision is made. The learned Government Pleader BAYS . 
that practically all butter in the villages in India is prepared by churning 
curd and not directly from milk or cream; and it could not have been the 
intention of the Legislature to exclude from the purview of the Act this 
important commodity which is used extensively as food. 

The difficulty in the interpretation of A. 11.05 arises by reason of the addi- 
tion of the words ‘‘or cream’’. Evidently cream is also prepared from milk, 
and the rule making authority has included in the definition of the 
word ‘‘butter’’ a preparation which is made from milk or cream, and has not 
expressly included a preparation which is made from curd. It is suggested by 
Mr. Adik that this absence is deliberate. There is a judgment of this Court in 
Narsinha Bhaskar v. State of Bombay in which it has been held that the rule 
making authority by defining the expression ‘‘butter’’ contemplated that pro- 
dact only which was prepared directly from milk or cream and not a pre- 
paration made from curd. Authority of that judgment is challenged by the 
learned Government Pleader. As the question is of considerable importance, 
we think that this case may be placed before a larger Bench for decision. 


Tams question was heard by a full bench composed of Chainani C.J. and 
8. T. Desai and Tarkunde JJ. 


R. W. Adik, for the petitioner. 
N. H. Gursahani, for respondent No. 1. 
Y. V. Chandrachud, Government Pleader, for respondent No. 2 


CHAINANI O.J. The question referred to the Full Bench ‘is ‘‘whether the 
expression ‘‘butter’’ within the meaning of rule A. 11.05 of the Rules framed 
under section 23 of the Prevention of Food Adulteration Act includes butter 
prepared from curd.’ In order to answer this question, it is necessary to 
consider the relevant provisions of the Act and the Rules. The Act was en- 
acted in 1954 in order to make provision for the prevention of food adultera- 
tion. Clause (1) in s. 2 of the Act defines the term ‘‘adulterated’’. This clause 
contains sub-cls. (a) to (1), which lay down the different circumstances in 
which an article of food shall be deemed to be adulterated. For instance, 
under sub-cl. (a) an article of food is to be deemed to be adulterated, if the 
article sold by the vendor is not of the nature, substance or quality demanded by 
the purchaser and is to his prejudice, or is not of the nature, substance or 
quality which it purports or is represented to be. Under sub-cl. (1), with 
which we are concerned in this case, an article of food is to be deemed to be 


‘adulterated, if the quality or purity of the article falls below the prescribed 


standard or its constituents are present in quantities, which are in excess of 
the prescribed limits of variability. The word ‘‘prescribed’’ is defined in 
el. (xti) as meaning prescribed by rules made under this Act. The rule mak- 


‘ing power is conferred upon the Central Government by s. 28 of the 


Act. Clause (b) in sub-s. (1) of this section empowers the Central Govern- 
ment to make rule defining the standards of quality for, and fixing the limits 
of variability permissible in respect of, any article of food. In exercise of the 
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powers conferred by s. 28, the Central Government has made the Prevention 
of Food Adulteration Rules, 1955. Rule 5 of these Rules states that the 
standards of quality of the various articles of food specifled in Appendix B 
to these rules are as defined in that Appendix. Appendix B does not, there- 
fore, lay down the standards of quality of all articles of food, but only of 
those ‘articles which are specified in this Appendix. The heading of Appen- 
dix B is ‘‘Definitions and Standards of Quality.’? Rule A. 11 in this Appendix 
contains provisions with regard to milk and milk products. Rule A. 11.01 
defines milk as meaning 

“the normal clean and fresh secretion obtamed by complete milking of the udder 
of a healthy cow, buffallo, goat or sheep during the period following at leest 72 hours 
ofter calving or until colostrum free whether such secretion has been processed or not.” 
Rule A. 11.08 defines butter-milk as meaning the product obtained after 
removal of butter from curds by churning or otherwise. Rule A. 11.05 is in the 
following terms: 

“Butter means the product prepared exclusively from the milk or cream of cow or 

buffalo, or both, with or without the addition of salt and annatto and shall contain not 
leas than 80 per cent of milk fat and not more than 16 per cent of moisture. No pre- 
servative is permissible m butter.” 
Rule A. 11.06 defines whole milk dahi or curd as meaning the product obtain- 
ed from fresh whole milk either of cow or buffalo by souring, and states that 
it shall not contain any ingredient not found m milk. Cream is defined in 
Rule A. 11.10 as meaning that portion of milk rich in milk fat which has risen 
to the surface of milk on standing and has been removed or which has been 
separated from milk by centrifugal force. 

The question, which we have to decide, is whether butter prepared from 
dahi or curd can be said to be butter prepared from milk within the meaning 
of Rule A. 11.05. 

On behalf of the petitioner-accused it has been urged by Mr. Adik that the 
rules contain separate provisions with regard -to milk products and prescribe 
different standards for such products, that curd is a milk product and not 
milk, that Rule A. 11.05 also deals with butter prepared from a milk product, 
viz. cream, and that the fact that the rule refers separately to cream only also 
indicates that the rule making authority intended to exclude from the pur- 
view of the rule butter prepared from other milk products such as curd. 
Stress has also been laid on the word ‘‘exclusively’’ and it has been contended 
that the rule applies only to butter prepared directly from milk and cream, 
but not to butter made from curd. Reliance has been placed on Narsinha 
Bhaskar v. State of Bombay,’ in which Miabhoy J. held that butter prepared 
from out of curd does not come within the purview of the definition of the 
word ‘‘butter’’. given in Rule A. 11.05. 

In appreciating these arguments, it is important to note that the words used 
in Rule A. 11.05 are ‘‘exclusively from milk or cream’’ and not ‘‘directly from 
milk or cream.’’ The emphasis is, therefore, on the basic material from which 
butter is prepared and not on the process by which it is made. Dahi is 
pared from milk by souring it. Butter prepared from dahi can, ied a 
be said to be butter prepared from milk itself, after it has undergone the pro- 
cess of souring. The two well known and widely prevalent methods of prè 
paring butter are-by souring milk and then churning the product so obtained, 
viz. curd, or by souring cream and churning it. There is, also, a third method, 
which is used in some dairies, and that is to produce butter directly from milk 
itself. In all these three cases, the basic material from which butter is made 
is milk. Only the processes adopted for making it are different. In one case 
it is produced from milk directly. In the other two cases, cream and curd are 
first prepared and these are then churned to obtain butter. The preparation 
of cream or curd is only an intermediate proceas in the manufacture of butter 

1 (1957) 60 Bom. L.R. 484. 
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from milk. Butter made from daki or curd is therefore, also butter made 
from milk. 

It is also dificult to understand why the process, by which an article is pre- 
pared, should make any difference as to whether it falls or does not fall within 
the scope of the Act and the rules. In almost all places in this country, out- 
side the bigger towns, butter is prepared not directly from milk, but from 
dahi or curd. The object of the Act is to prevent the sale of adulterated 
` butter, and it is impossible to believe that either the Legislature or the rule 
making authority could have intended to exclude butter prepared from dahi, 
which, as I have stated, forms the bulk of the butter, which is sold in thig 
country, from the purview of the Act and the rules made under it. It is well 
settled that so far as possible the Court should adopt that interpretation, which 
will promote and further the object and policy of the legislation and suppress 
the mischief which the statute was enacted to prevent. In Rule A. 11.03, the 
substance left, after churning curd and separating butter-milk, is referred to 
as butter. The provisions of this rule also make it clear that the rule making 
authority intended that the rules should also apply to-butter prepared from 
dahi or curd. 

Cream, like curd, is a milk product. Rule A. 11.05 refers to cream but not 
to curd. It does not contain the words ‘‘or curd’’ after the words ‘‘or cream”’. 
Mr. Adik has, therefore, contended that the intention clearly was to make 
provision only for butter prepared from milk or cream and to exclude butter 
obtained from curd. This argument cannot be accepted for the reasons which 
I have given above. It seams to us that reference was made to cream in this 
rule by way of abundant caution and not in order to exclude butter prepared 
from curd. According to the ordinary meaning of the word ‘‘butter’’, it 
would include butter prepared from curd. In fact, in common parlance, but- 
ter prepared from dahi or curd would be regarded as butter prepared from 
milk. The language used in rule A. 11.05 is not such as to exclude the ordinary 
meaning of the word ‘‘butter’’. 

With respect, therefore, we do not agree with the view taken in Narsinha 
Bhaskar v. State of Bombay. In our opinion, Rule A. 11.05 applies also to 
butter prepared from dahi or curd. The reply to the question referred to the 
Full Bench will, therefore, be in the affirmative. 


Answer accordingly. 


CRIMINAL APPELLATE. 


Before Mr. Justice Tarkunde. 


FRANCIS D’SOUZA v. EDWARD A. L. GAMETRO.* 


Criminal Procedure Code (Act V of 1898), Sec. 522—Indian Penal Code (Act XLV of 
1860), Secs. 341, 339-—Accused breaking open lock of complainant’s room and occupy- 
ing it—Complainant coming to know of trespass for first time about a month after 
his locking the room—Complainant when attempting to enter room next day after 
receiving information of trespass, obstructed from entering by accused—Accused 
convicted of wrongful restraint under s. 341, I. P. Code and further ordered under 
s. 522, Cr. Pr. Code to restore possession of premises to complainant—Whether 
Magistrate competent to pass order under s. 522—Complatnant whether dispossessed 
by show of force employed by accused. 

The complainant, who had locked and left his room on January 16, 1958, came to 
know for the first time on February 22, 1958, that the accused had broken open the 
lock and occupied the room. Next day, Le. on February 23, 1958, when the complainant 


*Decided, A 24 1959. Criminali Re- J. H. A. Vaki, Preaidency a te, Oth 
vision A hta No. 408 of 1959, against the Court, Bandra, Bombay, in Case No. 107/8 of 
ordgr of conviction,and sentence passed by 1958. 
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tried to enter the room the accused personally obstructed the complainant from 
entering the room. On a complaint being filed by the complainant, the accused was 
convicted by the Magistrate of the offence, of wrongful restraint under s. 341 of the 
Indian Penal Code and it was further ordered under s. 522 of, the Criminal Procedure 
Code, 1896, that possession of the premises in dispute be restored to the complainant 
by the accused. On the question whether the Magistrate was in law justified in 
passing the order under s. 522 of the Criminal Procedure Code, it was contended by 
the accused that the complainant was dispossessed sometime between January 16, 
“ 1958, and February 22, 1958, and not when he tried to enter the room on February 23, 
1958, and that, therefore, his dispossession was not brought about by the wrongful 
restraint at the hands of the acgused on February 23, 1858:— 
Held, that the dispossession of the complainant took place when he was wrong- 
fully restrained from entering the room in dispute on February 23, 1958, and 
that, therefore, the Magistrate was competent to pass the order under s. 522 of 
the Criminal Procedure Code. 
Narayan v. Visa,’ distinguished. 
Mahabir v. Rex,’ referred to. 


THe premises in dispute consisted of a room and a verandah in a certain 
building at Bandra. One Ramprasad Dhobi was the tenant of these and 
several other premises in the same building. Before 1950 a lady named Marie 
Gonsalves was the sub-tenant of Ramprasad Dhobi in the said premises. The 
case of the complainant, Hdward A. L. Gameiro, was that in 1950 he obtained 
the possession of the premises as a result of a document passed by Marie Gon- 
salves. When Marie Gonsalves was in occupation of these premises Francis 
D’Souza (accused) and his wife and children were staying with her. Accord-° 
ing to the complainant, when Marie Gonsalves left the place after transferring 
possession of the premises to him, he allowed the accused and his family to 
.occupy a portion of the verandah as his licensees on payment of compensation. 
for use and occupation at the rate of Re. 7 per month. The complainant was 
married in 1955 and sometime thereafter there were disputes between the 
parties. According to the complainant, he and his wife were harassed by the 
accused. In January 1958 the complainant’s wife was expecting a child with- 
in a few months and, therefore, in order to avoid the harassment of the accused 
when his wife was in that delicate condition, the complainant left the premises: 
on January 16, 1958. He carried some goods with him and locked the room 
and obtained temporary accommodation from his employer. On February 22, 
1958, one Wazirali whom the complainant had asked to keep a watch on the 
room informed the complainant that the room was entered into and occupied 
by the accused and his family. The complainant, his wife and his brother 
visited the place and finding the accused in occupation, lodged a complaint at 
a police station. Next day, i.e., on February 23, 1958, the complainant went. 
again to the room and tried to enter it but was prevented from doing so by 
the accused. Accordingly, he filed a complaint ‘against the accused for wrong- 
ful restraint under s. 341, Indian Penal Code. 

The accused stated in his defence that when Marie Gonsalves left the pre- 
mises in 1950 he and not the complainant became the sub-tenant of the pre- 
mises and that he took the complainant merely as his paying guest. He further 
stated that after the complainant got married, he (the accused) was asking 
him to leave the place and, therefore, on January 16, 1958, the complainant 
left the premises with the intention of leaving them permanently. The accus- 
ed denied that the complainant had visited the premises on February 238, 1958, 
and that he was prevented from entering the room on tHat day. 

The trying Magistrate came to the conclusion on a consideration of the evi- 
dence led before him that the complainant was in exclusive occupation of the 
room from about 1950 till the date when he left the room on January 16, 1958, 
after locking it. The Magistrate relied on the rent receipts produced by the 


1 (1898) LL.R. 23 Bom. 494 2 [1049] ALR. All. 238. ; 
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complainant, and on the oral evidence including that of one Hanuman Ram- 
prasad, the son of the tenant, to whom the rent of the premises was being paid 
by the complainant, and held that the accused and his family were occupying 
only a portion of the verandah outside the room. The accused was able to 
produce one receipt the contents of which suggested that he paid the rent of 
the premises in the month of April 1951. The accused also produced a letter 
written by an advocate -of the tenant Ramprasad Dhobi dated June 1, 1954, 
which contained the statement that the accused was the sub-tenant of Ram- 
prasad. This evidence was not accepted by the Magistrate as sufficient to cast 
doubt on the evidence led by the complainant to the effect that he was in sole 
occupation of the room since 1950. On these findings, the Magistrate con- 
victed the accused under s. 341, Indian Penal Code, and sentenced him to pay 
a fine of Rs. 150. He also passed an order under s. 522, Criminal Procedure 
Code, that the accused should forthwith hand over to the complainant posses- 
sion of the room and the portion of the verandah where the complainant had 
his kitchen. In his judgment the trying Magistrate observed as follows :— 

“Shri Mascarenhas for the complainant has applied for an order under s. 522, Criminal 
Procedure Code, restoring possession of the roam and portion of the verandah used 
by the complainant as a kitchen. Shri Neemuchwalla for the accused opposes 
the application and submits that no order under s. 522, Cr. P. C., should be made and 
the complainant should be left to his remedy in the civil Court. In my opimion the 
complainant has made out a case for an order under s. 522. The complainant has 
deposed that on February 22, 1958, when he was going to his room after lodging his 
complaint at the police station and after the accused was called to the police station and 
warned, two persons threatened him near the gate obviously at the instigation of the 
accused. On February 23, 1958, the accused stopped him from entering the verandah. 
The complainants wife has similarly deposed that on February 22, 1958, the accused 
refused to allow them to enter. As they reached the gate of the house, two boys 
assaulted her husband and so they did not enter the compound. On February 23, 1958, 
also the accused restrained them from entering the room. The accused told them that 
he would not allow them to enter the room. This implies that if the complainant and 
his wife used force, the accused would use force. In these circumstances the com- 
platnant and his wife went away. In [1949] ALR. All. 228 [Mahabir v. Rex] Wanchoo J. 
has stated; ‘if the accused or his accomplices having entered upon the land do not quit 
when ‘the true owner protests against such unauthorised entry and are ready to fight, 
the offence can be said to have been attended by “show of force”. Show of force may 
consist in the physical presence of the accused, his servants or companions in such a 
way that the true owner is put to the fear that if he tried to regain possesalon by force, 
he will be met by force... We think that dispossession of the complainant had not 
become complete till the complainant appeared on the scene, protested and had to go 
away...where shortly after the commission of the offence, the true owner becoming 
aware of the trespass committed in his absence, goes to the spot to regain possession 
of his land and is prevented from doing so by the accused showing readiness to fight 
H attempts were made to regain possession, the case would be covered by s. 522, Criminal 
P.C., and an order for restoration of possession can be passed by the Court’. I respect- 
fully agree with these observations. It would be obviously improper to drive the com- 
plainant to the civil Court after he has established in this Court that he had possession 
of the room and a portion of the verandah and that he has been wrongfully deprived 
of the same by the accused. I accept the case of the complainant that he had only tem- 
porarily left the premises after putting locks on his room and kitchen. Subsequently 
the accused is found in occupation of the room and kitchen. It would be legitimate to 
presume in these circumstances that it is the accused who broke open the locks and 
went into occupation. Thereafter the accused has by show of force retained possession 
of the premises which were in the possession of the complainant. He cannot in these 
circumstances be allowed to retain possession. 

I may also refer to the judgment of Allsop J. reported in [1943] AIR. All. 7 
[Chhabta v. Ram Charen]. There his Lordship has stated: ‘It is open to argument 
that it is not necessarily at the time the criminal trespasser goes upon the property that 
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disposseasion takes place. It may perhaps be said that it sometimes takes place at the 
time when he prevents the rightful possessor from coming upon the property’. 

In [1938] ALR. Leh. 839 [Roda v. Autar Singh], a case which is almost on all fours 
with the case before me, it has been held that an order under s. 522, Cr. P. C., would 
be proper in these circumstances although the complainant was not present when the 
lock was broken open and the accused went into occupation. In this case Skemp J. 
has not followed an earlier decision of the same Court. In [1989] AIR. Lah. 184 [Ganda 
Singh v. Wareakha Singh] the judgment of Skemp J. has not been followed. In the 
absence of any Judgment of our High Court on this point, I prefer to follow the fudg- 
ment of Skemp J.” 


The accused applied in revision to the High Court. 
The application was heard. 


8. A. Neomachwala, with N. G. Menon, for the petitioner. 
C. E. Dalvi, Hon. Assistant Government Pleader, for the State. 
T. V. Mascarenhas, for the complainant. 


TARKUNDE J. [His Lordship after stating the facts and holding that the 
conviction of the accused under s. 341 of the Indian Penal Code was justified, 
proceeded]. Mr. Neamachwala then urged that the learned Presidency Magis- 
trate erred in law in passing an order under s8. 522, Criminal Procedure Code, 
for the restoration of possesaion of the premises to ‘the complainant. In order 


Hi appreciate the arguments of Mr. Neemachwala the terms of s. 522(1) may 
set out: 


EEDA OEE pee SET PI eee EE E ape A Se E 
of force or by criminal intimidation and it appears to the Court that by such force or 
show of force or criminal intimidation any person has been dispossessed of any im~ 
moveable property, the Court may, if it thinks fit, when convicting such person or at 
any time within one month from the date of the conviction order the person 
to be restored to the possession of the same.” 


It will be seen that two conditions are required to be fulfilled in order that 
possession may be restored under s. 522. The first condition is that the accused 
must have been convicted of an offence attended by: criminal force or show of 
force or by criminal intimidation. The second is that it must appear to the 
Court that by such force or show of force or criminal intimidation any person 
has been dispossessed of any immoveable property. In the present case it can- 
not be doubted that the offence of the petitioner of wrongful restraint was 
attended by show of force. Mr. Neemachwala contests this, but the very def- 
nition of ‘‘wrongful restraint’’ as given in s. 889, Indian Penal Code, shows 
that the offence consists of obstructing another person so as to prevent that 
person from proceeding in a certain direction, and the fact that, according to 
the finding of the learned Presidency Magistrate, the petitioner personally 
obstructed the complainant from entering the room implies that the offence of 
the petitioner was attended by show of force. 

The question which is not so easy to decide is whether the complainant was 
dispossessed of his room by the show of force employed by the petitioner. The 
complainant had locked and left the room on January 16, 1958, and he came to 
know for the first time on February 22, 1958, that the ‘petitioner had broken 
open the lock and occupied the room. The offence of wrongful restraint took 
place the next day, ie, on February 23, 1958. Mr. Neemachwala urged that 
the complainant must have been dispossessed some time between January 16,, 
1958, and February 22, 1958, and not when he tried to enter the room 
on February 28, 1958, s0 that his dispossession was not brought about by the 

wrongful restraint at the hands of the petitioner on February 28, 1958. I 
do not think that Mr. Neemachwala is right in this contention. A person in 
Juridical possession of any immoveable property cannot be rightly said to be 

as soon as a trespasser occupies that property. When a 
a a a ae 


1184 THH BOMBAY LAW REPORTER. [voL. LX. 


the latter, when he comes to know of the trespass, has still the right without 
recourse to a Court of law to try to secure possession back from the tres- 
passer. In other words, a trespasser cannot merely by the act of trespass con- 
stitute himself into a person in possession. If, however, the person in juridi- 
cal possession, after his physical dispossession, allows a sufficiently long time 
to pass or adopts some course such as instituting a legal action, from which am 
inference arises that he has mentally relinquished the possession which he had 
physically lost, then he can properly be held to be dispossessed. In the pre- 
sent case the complainant came to know of the trespass of the petitioner on 
February 22, 1958, and immediately on the next day he tried to enter the room: 
as he was in law entitled to do. It cannot, therefore, be said that he was dis- 
possessed earlier than on the occasion when the offence of wrongful restraint 
was committed. i 

A similar view was taken by a Division Bench of the Allahabad High Court 
in Mahabtr v. Rez.’ In that case Mr. Justice Wanchoo, delivering the judg- 
ment of the Court, observed (p. 280) : 

“u | .We think that where shortly after the commission of the offence, the true owner 
becoming aware of the trespass committed in his absence, goes to the spot to regatm 
possession of his land and is prevented from doing so, by the accused showing readi- 
peas to fight H attempt were made to regain possession, the case would be covered by 
s. 522, Criminal P.C., and an order for restoration of possession can be passed by the 
Court.” 

For the contrary view, Mr. Neemachwala relied on Narayan v. Visaji,? 
which was a decision of a Division Bench of this Court consisting of Parsons and 
Ranade JJ. “The facts in that case were that the accused entered into posses- 
gion of an agricultural land and sowed it with rice in July 1897. About @ 
month and a half thereafter, in September 1897, the complainant went to the 
land but was turned out by force by the accused. On these facts the accused 
was convicted of criminal trespass under s. 447, Indian Penal Code, but it was 
held by this Court that the order passed by the trial Magistrate restoring pos- 
session to the complainant was not justified by law. It is clear from the facts. 
of that case that the complainant was fully aware since the month of July 1897 
of the illegal entry effected on the land by the accused and of the sowing ope- 
rations thereon. It was his case that the trespass had taken place in the month 
of July 1897. Under these circumstances the Court held that the offence of 
the accused was not attended by force and that the complainant was not dis- 
possessed by the use of force. Delivering the principal judgment in that case 
Ranade J. observed (p. 500): 

“ ..In the present case, the illegal entry on the land, according to the complainant 

himself, took place in July, 1897, when Ravlo is alleged to have sown it with rice. Com— 
plainant went to the place towards the close of September, and Ravlo refused to vacate 
or pass a kabulayat, and pushed out complainant Complainant did not’ bring any 
charge for this assault, but complained of the trespass which took place some months 
before. Under these circumstances, it is clear that the offence complained of was not 
aitended by criminal force nor did the use of such force cause the dispossession.” 
It is obvious that the offence which was held to have been committed by the 
accused in that case was the offence of trespass which took place in July 1897 
and it was at that time that the dispossession of the complainant had taken 
place. No complaint regarding tht assault in the month of September 1897 
had been filed by the complainant. It is clear, therefore, that this decision: 
does not come in the way of my holding that the dispossession of the com- 
plainant in the present case took place when he was wrongfully restrained’ 
from entering the room in dispute on February 28, 1958. 

The result, is that this revision application fails and is dismissed. 

Mr. Neemachwala requests that the petitioner should be allowed some time 
for restoring the possession of the premises to the complainant. . On behalf 


1 [1949] ALR. AlL 228. 2 (1888) LL.R. 23 Bom. LR. 494. 
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of the complainant Mr. Mascarenhas agrees that time may be extended pro- 
vided the petitioner pays to the landlord, without prejudice to the rights of 
either party, all the arrears of rent due in respect of the period from 
February 22, 1958, till the date on which the petitioner is allowed to hand over 
possession to the complainant. I accordingly order that the petitioner shall 
hand over possession to the complainant of the room and that part of the 
verandah in which the complainant had his kitchen on or before August 31, 
1959. The petitioner, has given an undertaking to the Court that he will, 
without prejudice to the rights of either party, pay to the tenant Ramprasad 
Dhobi by June 1, all the arrears of rent in respect of the period between 
February 22, 1958, and May 31, 1959, and that he will pay regularly the rent 
of the three subsequent months of June, July and August 1959. If the peti- 
tioner fails to pay the rent according td his undertaking, this part of the order 
by which time is given to him for handing over posseasion to the complainant 


will be vacated. 
Application dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desci. 


TARA SINGH UJAGAR SINGH v. THE UNION OF INDIA* 
Constitution of India, Arts. 310, 311—Army Instructions in India—Ctollian employed in 
defence service whether entitled to protection under art. 311(2)—Whether non- 
observance of rules in Army Instructions give cause of action to such ctoilan—Army 
Instructions whether affect art. 310. 

A person holding any post connected with defence within the meaning of 
art. 310(1) of the Constitution of India is not included in the class of persons hold- 
ing a civil post under the Union’ referred to in art. 311(1) of the Constitution. A 
civilian employed in defence service is not entitled to protection under art S11 
and is not entitled to any reasonable opportunity of showing cause against the 
action proposed to be taken in regard to him. 

Chhandra Bhan v. Union of India,’ Chandra Bhan Varma v. Union of India’ 
Subodh Ranjan v. N.A.O. Callakhan’ and Dass Mal v. Union of India,’ referred to. 
The rules contained in Army Instructions in India (No. 212/19 dated June 25, 
1949) do not affect the provisions of art. 310 of the Constitution regarding the tenure 
of office of persons employed in the service of Government of India or State. The 
Army Instructions, therefore, are not binding on the Union and the non-obseervance 
of the rules contained therein do’not give any cause of action to a civilian employed 


in the defence service. 
Atindra Nath v. G. F. Gillot' and T. V. Ravindran v. C. M. Patel,‘ réferred to. 


On August 15, 1983, one Tara Singh (plaintiff) was initially employed at 
Bombay as a temporary clerk in the defence service. In connection with his 
employment the: plaintiff signed a printed form of agreement dated January 5, 
1994. This agreement was not signed on behalf of the Government of India 
and remained escrow. in December 1935 the plaintiff was appointed a tem- 
porary Overseer. In March 1940 the plaintiff was appointed Overseer on 
permanent substantive basis and then he signed a printed form of agreement 
dated June 21, 1940 (exh. 5). This agreement was executed (on behalf of 
the Governor General in Council) by Garrison Engineer, Wellington. As 
a from his service book, the plaintiff was discharging his duties at 


ber 2%, 1958. O. OF J. 8 [1966] A I R. Cal 582. 
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Wellington for a considerable time before March 1940. In about July 1941 
the plaintiff was appointed temporary Sub-Divisional Officer and was made 
pérmanent in that post in August 1941. 

After the plaintiff was transferred to and served at different places in June 
1951 the plaintiff was stationed at Baroda as a Sub-Divisional Officer attached 
to a Military Camp situate at Baroda. The’ plaintiff’s salary then was Ra. 480 
(Re. 850 as basic pay and Rs. 130 being dearness and other allowances). On 
May 6, 1950, the plaintiff got prepared an indent No. G-80801-A dated May 6, 
1950, for striking off a quantity of 14 tons of coal from stocks that were in 
his charge. The Accounts Office reported that there was no basis for such an 
indent being prepared-and inquiries were instituted. On March 27, 1951, the 
plaintiff was served with a charge-sheet along with certain documents in sup- 
port of the charge in respect of the aforesaid 14 tons of coal. The relevant 
part of the charge served on the plaintiff ran as follows :— 

. “Committing an act prejudicial to good order and departmental discipline involving 
fraudulent issue and misappropriation of Government Stores in that he while employed 
as Superintendent B/R Gde. 1 at Bardda on 6-5-1950 struck off ledger charge 1) tons 
of steam coal on indent No. ...” 
By a reply dated March 29, 1951, the plaintiff admitted having made out the 
indent. He, however, gave explanations as to why he had made ‘‘a consoli- 
dated indent to regularise the issue for accounting purposes’’. The plaintiff’s 
explanations were not acceptable to the authorities and by a show cause notice 
dated September 5, 1951, the Commander, Works Engineers, Bombay, referred 
to the aforesaid charge against the plaintiff and further stated as follows :— 

“The Chief Fngineer, Southern Command, Poona, has after duly considering your 
statements of defence and all relevant documents, proposed to take the following action: 

‘Mr. Tara Singh should be removed from service without disqualification from 
further Government employment’. 

You are hereby required to show cause in writing as to why the proposed action 
should not be taken...” 

By his letter dated September 22, 1951, the plaintiff denied the charge 
against him and asked for a chance of defending himself. He referred to the 
Army Instructions No. 212/49 as giving him the ‘right to a complete hearing 
before proposed punishment. By an order dated October 12, 1951, the plaintiff 
was removed from service with effect from October 25, 1951, without disquali- 
fication from further government employment. An appeal to the Union of 
India ‘against the order of removal was dismissed. Intimation of such dis- 
missal was given to the plaintiff on June 12, 1952. The plaintiff; therefore, 
fled this suit after serving statutory notice dated September 2, 1952, inter alia 
‘for declarations that ‘‘the order of dismissal dated October 12, 1951 is illegal 
and void’’ and ‘‘the plaintiff continues in the service’ of the Union and for 
arrears of salary on that basis. The sole ground on which the plaintiff based 
his claim was the right which according to him he had under Army Instruc- 
tions in India No. 212/49 dated June 25, 1949, which inter alta provide for 
giving an opportunity to all employees for hearing and cross-examining the 
evidence in support of any charge and also for submitting written-statement 
and evidence in defence and for a due and complete hearing. The plaintiff’s 
contention in the plaint was that these rules of procedure in departmental 
enquiry were not observed in his case and, therefore, his dismissal was wrong- 
fol x 


By its written-statement the Union did not deny that the plaintiff has had 
no hearing in accordance with the Army Instructions No. 212/49. The Union’s 
case was that the plaintiff did not ask for a personal hearing when the charge- 
sheet was served on him and that he was not entitled to ask for a hearing after 
the appropriate authority had decided that the plaintiff was guilty of the 
offence mentioned in the charge. The two main contentions which the Union 
raised were that (+) the plaintiff held a ‘‘post connected with defence” within 


~ 
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the meaning of art. 310 of the Constitution, and the grievance of the plaintiff 
was not justiciable and the plaint, therefore, did not disclose any cause of 
action; and (st) that the cause of action did not arise wholly in Bombay, and 

the plaintiff having failed to obtain leave under cl. 12 of Letters Patent, the 
High Court had no jurisdiction. The Union also contended that the notice 
under s. 80 of the Code of Civil Procedure was defective. 


K. L. Gouda, for the plaintiff. 
8. B. Kher, with Ajit Mehta, for the defendant. 


K. K. Dear J. [His Lordship after stating the facts and dealing with 
points not material to this ak proceeded.] As regards the contention of 
the Union that the plaintiff held “‘post connected with defence’’ and that the 
grievance of the plaintiff is not justiciable, it is necessary to refer to the provi- 
sions of arts, 810(1) and 811 of the Constitution which provide as follows :— 

“310. (1) Except as expressly provided by this Constitutlon, every person who 
is a member of a defence service or of a civil service of the Union or of an all-India 
service or holds any post connected with defence or any civil post under the Union, 
holds office during the pleasure of the President,.. 

"31L (1) No person who is a member of a civil service of the Union or an all- 
India service or a civil service of a State or holds a civil post under the Union or a 
State shall be dismissed or removed by an authority subordinate to that by which he 
was appointed. 

(2) No such person as aforesaid shall be dismimsed or removed or reduced in rank 
until he has been given a reasonable opportunity of showing cause against the action 

proposed to be taken in regard to him:” 

It is obvious that art. 810(1) deals with tenure of office of persons iaar 
posts and offices under the Union or a State. It is also patent on the language 
of that article that the tenure as fixed under the article can only be. affected 
or altered by provisions contained in the Constitution itself. By the language 
of the article it is made impossible for any other statute made by Parliament 
or State Legislature to provide for different tenure of office. The limitation 
as regards the tenure, if any, must’ be found in the Constitution. 

Article 311, which provides for protection of persons employed by the 
‘Government, cans only be available to specific persons mentioned in that article. 
_ The protection provided by art. 311 is protection given to a member of (i) a 
civil service of the Union or (ii) an all-India service or (iii) a civil service 
of a State or (iv) a person who holds a civil post under the Union or a State. 
All these specific persons and/or members of each class mentioned in art. 811 
are also mentioned in art. 310. It is, however, significant that art. 310 makes 
specific reference to (a) *‘a member of defence service’’ and (b) ‘‘persons 
who hold posta connected with defence’’. No reference is made to ‘‘a member 
of defence service’’ and ‘‘persons who hold posta connected with defence” in 
art. 811. Members belonging to these classes have been specifically taken out 
of the provisions of art. 811 with intent to epe them of the protection given 
to others under art. 811. 


Having regard to the aforesaid position Mr. Ganba contended that the plain- 
tiff held? “a civil post under the Union’’ and was, as such, entitled to protection 
under art. 811 and was entitled to a reasonable opportunity of showing cause 
against the action proposed to be taken in regard to him. This, of course, is a 
new contention and is not mentioned in the plaint. It is not included in the 
statutory notice given under s. 80 of the Code of Civil Procedure. This con- 

“tention came to be made because on the amendment of the written-statement 

the Union for the first time in August 1958 relied upon art. 310 as complete 

defence to the plaintiff’s suit. I have allowed Mr. Gauba to argue on the foot- 

ing that this contention was included in the plaint only because the plaintiff 

has had long service with the Government of India and it was necessary to 
* e 
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see if the defence raised by the Union of India on the footing of art. 310 was 
correct. 

As regards the nature of his employment it is admitted by the plaintiff that 
he was a civilian employee in defence service. It is also admitted by the plaintiff 
that his salary and allowances came out of the defence expenditure. The des- 
cription of rules on which the plaintiff relies indicates that they are made with 
reference to persons in defence service. These rules are described as ‘‘ Army 
Instructions’’. These are rules relating to civilians paid from defence expen- 
diture. These rules are admittedly not made for any person who is not holding 
a civilian post paid from defence expenditure. Mr. Gauba contends that since 
the plaintiff is described as a civilian employee in defence service he is holding 
a civil post under the Union. This contention appears to me to be ill-founded. A 
person holding ‘‘civil post under the Union’’ is classified separately from ‘‘a 
person holding any post connected with. defence” in art. 310(1) of the Consti- 
tution. On comparison of the provisions of art. 810(1) and art. 811 it is clear 
that the person described as ‘‘a member of defence service’’ or ‘‘holding any 
post connected with defence’’ has been altogether excluded from art. 811. The 
tenure of office of such a person under art. 310(1) was ‘‘at pleasure’’ and yet he 
was not intended to be given any protection as provided under art. 311. That 
is the irresistible conclusion one reaches by reason of specific exclusion of such 
a person from art. 311. 


It is not the contention of Mr. Gauba that the plaintiff is not holding a post 
connected with defence. On the contrary the plaint proceeds on the footing and 
it is admitted that the plaintiff holds a post connected with defence. In my 
opinion ‘‘person holding a post connected with defence’’ cannot be stated to be 
included in the class of persons ‘‘holding civil post under the Union’’ if the 
provisions of art. 310(1) are read correctly. I do not agree with the contention 
of Mr. Gauba that the plaintiff held ‘‘a civil post under the Union’’ within the 
meaning of these two articles. The only class within which the plaintiff falls is 
the class which is described in art. 310 as ‘‘holds any post connected with 
defence’’. I accordingly hold that the plaintiff is not entitled to any protection 
under art. 311 and is not entitled to any rteaaorinble opportunity of showing cause 
against the action proposed to be taken in regard to him. 


In this connection Mr. Kher has relied upon the decision of this Court in the 
case of Chhandra Bhan v. Union of India,’ where in the first Court (S. T. Desai 
J.) considered and construed the provisions of art. 310 in regard to ‘‘a member 
of defence service’’. The relevant observations in that case are as follows 
{p. 602) :— 

“Now it is obvious that Art. 310 so far as it relates to a member of the defence 
service lays down in terms both express and explicit that in the absence of any provi- 
gion of the Constitution and subject to the exception to which I shall presently refer: 

‘every person who is a member of a defence service or holds any post connected 
with defence...hbolds office during the pleasure of the President’ 

The limitation or exception contained in the intial part of the Article has no bear- 
ing to any such case...I find that Art. 310 Inevitably leads to the conclusion that a member 
of the defence service is dismissible at will unless he is protected by any of the restric- 
tions and limitations provided for by the Article itself. Restrictions and limitations on 
the exercise of the ‘pleasure of the Prealdent’ as I have already pointed out are not 
applicable to the case of the plaintiff and his case would therefore be clearly covered 
by the rules relating to service ‘durante bene placito’ and on that view of the matter the 
claim made by the plaintiff would not be justiciable under Art. 310, if it fell under that 
Article because he could have no right of action against the Union of India for wrong- 
ful dismissal.” 

As regards the rules of procedure made under the Army Act for giving a com- 
plete hearing to an alleged defaulter in his defence it was observed in that deci- 

1 [1986] A. L R. Bom. 601. 
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sion as follows (p. 608) :— 


“Then again the sections of the Army Act and the Rules and Regulations to which 
I have referred do not, in my judgment lay down any stipulations as to the tenure of 
service. Moreover as I shall have occasion to point out later on In my judgment these 
sections do not in any way affect the rule relating to tenure of service being terminable 
at will...Therefore, even if I were to accept the contention that Art S10- permits any 
statute of Parliament modifying the general rule contained in it so far as it affects the 
eenas personnel tie evocation. ould RMIT Bavo tobe. toak The tenure ct ervice:: Was 
during the pleasure of the President.” 

Referring to the general rule that the tenure of office of serviceman was durante 
bene palacito it was observed that (p. 604) — 

“There is another consideration of the matter. It seems to me that the principle 

underlying the rule should apply with greater force to a.member of the defence service 
than to a ctvil servant. Article 311 of the Constitutlon and the provisions of 8. 240, 
Government of India Act, 1985, in which there is no reference at all to a member of the 
defence service are to a degree illustrative of the principle.” 
After considering all the provisions applicable to a person in defence service as 
also to persons holding civilian posts in defence service it was held in that case 
that the tenure of offlee of such a person was at pleasure of the President and 
any grievance in respect thereof was not justiciable. 

The judgment of 8. T. Desai J. came before the appeal Court in Chandra Bhan 
Varma v. Union of India®, and Chagla C.J. also agreed with the ratio of that 
judgment as correct and held that on a true construction of art. 310 as regards 
a member of the defence service the tenure of office must be at pleasure of the 
President and any grievance in that connection was not justiciable. 

The provisions of these articles came to be considered in the case of Subodh 
Ranjan v. N. A. O. Callaghan.® The question there also related to a civilian 
employed in defence service holding position similar to the plaintiff in this 
case. It was there also held that a civilian employed in defence service was 
not entitled to protection under art. 311 and that his tenure of office was at 
pleasure of the President and the grievance made by him was not justiciable. 

The question whether a civilian employed in defence service could be classi- 
fled as a person holding a civil post under the Union came to be considered - 
by Kapur J. in the case of Dass Mal v. Umon of India.+ The plaintiff in that 
case was a civil clerk employed in the defence services. He was not governed 
by the provisions of the Army Act. The contentions raised on his behalf were 
aame as the contentions raised before me by Mr. Gauba. After considering 
the relevant provisions of the Government of India Act, 1985, as also arts. 309, 
810 and 811 of the Constitution, the conclusion that was reached appears in 
the following words (p. 44): 

“In Article 811(1) a member of a defence service or a person who holds any post 
connected with defence has been omitted, and in my view this omission has only one 
meaning that the protection afforded under Article 311(1) is not available to the appel- 
lant Dass Mal.” 

The contention raised on behalf of the plaintiff in that suit that he held ‘‘a 
civil post under the Union’’ and was entitled to protection of art. 311 waa 
negatived. 

In connection with the Army Instruction No. 212/1949 Mr. Kher referred 
me to a decision in the case of Atstndra Nath v. G. F. Gillot® What appears 
in that decision seams to me to be applicable in all respects to the case before 
me. 

The information given to me as regards the ‘‘Army Instructions’’ is nothing 
more than the production of ‘‘Army Instructions” as evidence in this case. 
Mr. Gauba contends that these rules appearing in the Army Instructions must 
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have been enacted under s. 241 of the Government of India Act. Neither side, 
however, is in a position to give me correct information as to under what pro- 
visions these Army Instructions have been framed. It appears to me that 
these are the subject matter of a Government Resolution and made for the 
purpose of guidance of military authorities in connection with civilians em- 
ployed in defence services. These rules have no binding force in themselves. 
These rules are only directory rules. They do not appear to have been made 
under provisions of any particular statute. These rules have in any event no 
force of affecting the provisions of art. 310 regarding the tenure of office of 
persons employed in the service of Government of India or State. The tenure 
of office of persons employed in such service continues to be at pleasure of the 
President or the Governor or the Rajpramukh as the case may be. 

In this connection Mr. Kher has referred me to the judgment of Chagla C.J. 
in T. V. Ravindran v. C. M. Patel. That was a case of dismissal of 
an employee from Ordnance Depot at Ambarnath. The contention raised 
before the Division Bench was that the provisions of the Industrial Disputes 
Act which were admittedly applicable even to the government employees came 
in the way of dismissal of the petitioner in that case and that the dismissal 
was, therefore, not effective. Rejecting these contentions it was held that by 
reason of the provisions of art. 310 the tenure of office of a government servant 
employed even in civil service continued to be at the pleasure of the President 
or the Governor, that even by legislation, (viz. as in that case the Industrial 
Disputes Act) Parliament had no authority to derogate from the provisions 
of art. 310 of the Constitution. The petitioner’s petition was accordingly 
dismissed in that case. i 

Having regard to the decisions referred to by me above, I have come to the 
conclusion that the plaintif does not hold a civil post under the Union and is 
not entitled to protection of art. 811. I have also come to the conclusion that 
the Army Instructions referred to in the. plaint are not binding on the Union 
and the non-observance of the rules contained’ in these Army Instructions do 
not give any cause of action to the plaintiff. The validity of dismissal of the 
plaintiff is not justiciable and this Court has no jurisdiction to give any relief 
to the plaintiff. 

The third contention raised by Mr. Kher related to the statutory notice 
given by the plaintiff under s. 80 of the Code of Civil Procedure. This notice 
admittedly does not refer to the reliefs claimed by the plaintiff in this suit. 
That notice only indicated that the plaintiff would be claiming damages 
against the Union and did not indicate that the declarations as mentioned in 
the plaint would be sought against the Union. The plaint and the notice do 
not refer to art. 311 of the Constitution. 

Mr. Gauba has referred me to the commentary of Sir Dinshaw Mulla on 
s. 80 and also to the decision in Secretary of State v. Chimanlal Jamnadas. 
He says that this notice must be construed liberally and is valid. Having 
regard to my conclusions on the main contentions of the parties as herein- 
before mentioned, I do not propose to decide the issue as to whether the notice 
under s. 80 in this case is improper. 

In the result the snit is dismissed with costs. 

i Sutt dismissed. 

Solicitors for the defendants: Lntile & Co. 
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Before Mr. Justice K. K. Desai. 


SHIRINBAI MANCHERSHAW MEHANTY v. THE STATE OF BOMBAY.* 

Bombay Land Requisition Act (Bom. XXXII of 1948), Secs. 6, 9, 4(5)—Word “release” 
in ss. 6(1) and 9(1) whether means restoration of physical possession—Whether 
de-requisition order made under s. 9(1) complete before its service on landlord 
and before physical possession of premises transferred to appropriate person— 
Whether vacancy under s. 6 can arise by reason of mere order of de-requisition of 
premises—Order of requisition whether effective without transfer of physical pos- 
session of premises to Government. 

The word “release” used in ss. 6(1) and 9(1) of the Bombay Land Requisition Act, 
1948, does not- mean restoration of physical pomsession. The word is used not as 
other word for restoration of possession, but as something precedent to transfer 
and/or restoration of physical possession of the premises. 

A de-requisition order made under s. 9(1) of the Act is complete tn all its effects 
and aspects when it is made. It is, therefore, complete before service or communi- 
cation thereof on the landlord and even if physical possession is not transferred to 
the appropriate person. 

Under s. 6 of the Act a vacancy can arise by reason of release of the premises from 
requisition under s. 9(1) notwithstanding the fact that the de-requisttion order is 
not communicated to the person concerned and physical pospesaion of the premises 
in question is not given to such person. 

An order of requisition under the Act In all its aspects is completed by merely 
making an order for the purpose. Even when physical possession is not transferred 
to the Government and/or taken on behalf of the Government, a requisition order 
made would exist in all its effects. 


Taa facts appear in the judgment. 


ER. L. Dalal, for the petitioners. 
8. J. Sorabys, for the respondent. 


K, K. Dæ J. This is a petition under art. 226 of the Constitution chal- 
lenging the validity of a requisition order dated July 4, 1958, passed in pur- 
Tr of cl. (a) of sub-s. (4) of s. 6 of the Bombay Land Requisition Act of 


The relevant facts are as follows: The petitioner is the owner of Heera 
Building at Jehangir Daji Lane, Sleater Road, D. Ward, Bombay 7. Prior to 
May 31, 1957, one P. N. Mehta was occupying the first floor of that building- 
as a tenant of the petitioner. By a notice to quit P. N. Mehta gave notice to 
the petitioner that he would vacate the first floor of the premises on the expiry 
of the month of the tenancy, viz., May 81, 1957. In fact on June 5, 1957, 
P. N. Mehta vacated the first floor of the pramises—hereinafter -referred to as 
the premises. By a letter dated June 5, 1957, the petitioner gave information 
regarding P. N. Mehta having vacated ‘the premises. On June 14, 1957, the 
petitioners signed the printed prescribed form relating to intimation of 
vacancy and furnished the same to the Accommodation Officer. A copy of that 
form is annexed as Annexure I to affidavit to. the reply dated November 1, 
1958. This form reached the Accommodation Department on June 18, 1957. 
By a requisition order dated July 17, 1957, the premises were requisitioned 
under cal. (a) of sub-s. (4) of s. 6 for housing a person rendered homeless due 
to house demolition on the ground that the intimation under sub-s. (1) of s. 6 
of the Bombay Land Requisition Act had been received from the petitioner 
on June 18, 1957. 

The petitioner made several representations to the Government from time 
to time that he intended to sell off the Heera Building and that the Government 
should, therefore, not énforce the requisition order and should not take pos- 
seszion of the premises. The Government accepted the representations made 
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by the petitioner and from time to time extended the date within which the 
petitioner should complete the intended sale of the property. The time was 
extended ultimately to May 31, 1958. As the petitioner had not completed 
the gale of the property an enforcemnt order dated May 30, 1958, was issued 
and on June 3, 1958, possession was taken by the Government of the premises. 

It appears that having regard to the time that was given to the petitioner from 
July 1957 till May 1958, the premises were not needed for housing a person 
rendered homeless due to house demolition for which purpose the requisition 
order dated July 17, 1957, was made. Government thereupon by a de- 
requisition order dated July 3, 1958, made under g. 9 of the Act de-requisi- 
tioned the premises. 

On July 4, 1958, the requisition order in question was made for housing a 
State Government servant. The de-requisition order and this requisition order 
were served on the petitioner on July 4, 1958. The petitioner has challenged 
the requisition order dated July 4, 1958, before me on the following grounds :— 

(1) The first requisition order dated July 17, 1957, was illegal and void 
because the intimation (of vacancy) dated July 14, 1957, which was delivered 
to the Accommodation Department did not comply in ‘all respects with the 
prescribed form as certain details to be mentioned were incomplete and that 
the intimation did not amount to an intimation of vacancy, on the footing 
whereof a requisition order could be made by the Government. The first order 
being illegal and void, there could not be any release from requisition in res- 
pect of such illegal and void requisition. 

(2) The requisition under s. 6, on the ground of release of premises from 

requisition, must comply with the ‘provisions of 8. 9 of the Act and under s. 9 
release is not complete unless physical possession is restored to the person 
entitled to the same. The requisition order cannot be made under s. 6 on 
the ground of release of the premises from requisition without restoration of 
physical possession to such person. The requisition was in fact made with- 
out release and, therefore, is illegal. 
. (8) No vacancy as required under s. 6 could come into existence by the 
said de-requisition order before the same was served on the petitioner. Before 
such service and communication of the de-requisition order on the petitioner 
a fresh requisition order on the ground of release of the premises from requi- 
sition was made. The order was without existence of vacancy. 

(4) As both the derequisition order and the requisition order were served 
at the same moment on the petitioner, there was no vacancy and jurisdiction 
under s. 6 to the Government to make a requisition order; that in fact no 
inquiry had taken place as required under the provisions of sub-cl. (4) of a. 6, 
and, therefore, the condition precedent to exercise of the jurisdiction had also 
not been satisfied. 

For the examination of these contentions of the petitioner it is necessary 
to recite the whole of the derequisition order and the requisition order in 
question. The de-requisition order dated July 8, 1958, runs as follows: 

~ “In exercise of the powers conferred by sub-section (1) of Section 9 of the Bombey 
Land Requisition Act, 1948 (Bom. XXXII of 1948), the Government of Bombay hereby 
releases from requisition the premises specified below which were requisitioned under 
Government Order No. R14/101-G/Hira-I-A-1565, dated 17th July 1957...” 

The requisition order dated July 4, 1958, runs as follows :— 

“Whereas on inquiry it is found that the premises specified below had become 
vacant on the 3rd day of July 1958 by reason of the de-requisition Order No. VI/101-G/ 
Heera-1, dated 8rd July 1958. 

Now therefore, in exercise of the powers conferred by clause (a) of sub-section (4) 
of section 6 of the Bombay Land Requisition Act 1948 (Bom. XXXII of 198) the 
Government of Bombay is pleased to declare that the said premises had become vacant 
after 4th December 1947 and to requisition the said premises for a public purpose, 
namely, for housing a Bombay State Government Servant...” 
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Itis patent that the requisition order in question is made on the basis that 
the premises had become vacant on July 8, 1958, by reason of the de-requisition 
order dated July 3,-1958. Jurisdiction to make that requisition order is to be 
found under s. 6 of the Act. The relevant part of section 6 runs as follows :— 

“8. (1) If any premises situate in an area specified by the State Government by 
notification in the Oficial Gaxette, become vacant...by reason of the release of the 
premises from requisition.. .the landlord of such premises shall give intimation there- 
of in the prescribed form to an officer authorised.. 

(4) Whether or not an intimation under sub-section (1) is given and notwith- 
standing anything contained in section 5, the State Government may by order in 


, (a) requisition the premises for the purpose of the State or any other public pur- 
pose and.. 

Provided that where an order is to be made under clause (s) requisitioning the 
premises in respect of which no intimation is given by the landlord, the State Govern- 
en E ee 
the premises were vacant or had become vacant,.. 

The relevant provisions of g. 9 are as follows :-— 

“9. (1) The State Government may at any time release from requsition any 
land requisitioned or continued to be subject to requisition under this Act. 

(2) (a) Upon such release the land shall be restored as far as possible in the same 
condition in which ft was on the date on which the State Government was put in pos. 
sesion. thereof, and the State Government shall pay compensation for deterioration, H 
any, . 

(3). When any land is to be released from requisition, the State Government may, 
after making such inquiry, if any, as it deems fit, specify by order in writing the person 
to whom possession of the land shall be given.” 

There are further provisions in s. 9 relating to the machinery for crystallising 
rights and obligations between the person. entitled to possession and the 
Government regarding the premises. These are not relevant for the purpose 
of this petition. 

Mr. Dalal has referred me to the definition of the word ‘‘to requisition’’ 
in sab-cl. (5) of s. 4, which runs as under :— 

“4. (5) ‘to requisition’ means in relation to any land to take possession of the land 
or to require the land to be placed at the disposal of the State Government.” 

In developing the grounds (2), (3) and (4) mentioned above, Mr. Dalal 
argues that the word ‘release’ in sub-s. (1) of s. 6 and subs. (1) of 8. 9 must 
be given the same meaning. He contends that ‘release’ is converse of the 
definition of the words ‘to requisition’ as quoted above. He says that requi- 
sition means taking of physical possession and the word ‘release’ when used 
in æ. 6 and 9 means restoration of physical possession. He contends that on 
a true construction of the provisions of s. 6, vacancy cannot arise by reason 
of release of the premises from requisition until after the communication of a 
de-requisition order to the person concerned and restoration of physical pos- 
seasion of the premises in question to such person. For this contention he 
places emphasis on sub-s. (2) of s. 9 and says-that it is patent that on de-requi- 
sition physical possession is directed to be restored. It is not possible, he says, 
to complete the de-requisition without such restoration of possession. Now, 
if one looks at the definition of the words ‘to requisition’ as quoted above, the 
second part thereof does not refer to or contempate immediate transfer of 
physical posseasion. ‘‘To require the land to be placed at the disposal of the 
State Government’’ is merely to make a requisition for the purpose. Such an 
“‘order of requisition’? in all its aspects is completed by merely making an 
order for the purpose. Even when physical possession is not transferred to 
the Government and/or taken on behalf of the Government, a ‘‘requisition 
order” made would exist im all its effecte. The converse is true of the de- 
requisition order, if true meaning is to be given to the provisions of s. 9(1) 
* . 
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of the Act. The word ‘release’ is used not as other word for restoration of 
possession, but as something precedent to transfer and/or restoration of 
physical possession of the premises. A release from requisition is ‘made 
in all cases by a ‘‘de- -requisition order’. That order is complete in all 
ita effects and aspects when it is made in the relevant Department of the 
Government. It is, of course, true that consequent upon such ‘‘de-requisition 
order’’ the Government will restore physical possession of the premises in 
question to the appropriate person. It is also necessary that rights and liabi- 
lities and obligations in respect of such premises between the Government on 
the one hand and of the appropriate person on the other hand must be cry- 
stallised. The provisions under sub-s. (2) and other subsequent sub-sections 
of s. 9 relate to the machinery for crystallisation of the rights and liabilities of 
the parties in respect of the premises including the restoration of the pre- 
mises, It would not be that in respect of a ‘‘de-reqnisitioned’’ premises 
“requisition order’’ would continue, or be effective in law if physical posses- 
gion is not restored. Nor would it be conversely true for the Government in a 
given case to contend that possession having not been restored, there is no 
‘‘de-requisition’’ of the property in spite of a “‘de-requisition order’’ having 
been made. 

If this is the true meaning of the provisions of s. 9, the same should be appli- 
cable to the relevant provisions of s. 6, which provides that a vacancy comes 
- into existence by reason of ‘‘release of the premises from requisition”. In 
my view upon a de-requisition order being made there is a release.of premises 
from requisition. This is the meaning of s. 6, and in case of a vacancy arising 

‘‘release of the premises from requisition’’ there is jurisdiction to make 
an order for requisition on the basis of such vacancy. I, therefore, negative 
the contention of Mr. Dalal that the word ‘release’ as mentioned under sa. 6 
and 9(1) has reference and/or is connected with restoration of possession. I 
also negative his contention that no vacancy is created by release from requi- 
sition: until a de-requisition ordér‘is served on the landlord. The de-requisi- 
tion order is, as I have already held, complete before service or communication 
thereof on the landlord. I, therefore, negative the contention of Mr. Dalal 
that there was no vacancy in this case because the de-requisition order and the 
requisition order in question were served on the petitioner at the same time. 

[His Lordship after dealing with points not material to this report, concluded.] 

“Under the circumstances the petition is dismissed with costs. Rule 
discharged. 

Solicitors for the petitioners: Smetham Byrne & Lambert. 

_ Bolicitors for the respondent: Little & Co. 
Rule discharged. 
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Before Mr. Justice K. T. Desa. ‘ 
FRANCESCO CORSI v. M/S. GORAKHRAM GOKALCHAND.* 


Arbitration (Protocol and Convention) Act (VI of 1937), Secs. 2, 4(1), 5; First Schedule, 
Cl 2~Indian Independence (International Arrangements) Order, 1947, Schedule, 
Cls. 1, 3, 4—Indian Limitation Act (IX of 1908), Art. 178—Arbitration Act (X of 


1940), Sec. 14—Agreement to refer disputes arising out of contract to arbitration in 
London tn accordance with rules of specified Axsociation—Awerd obtained in London 
—Petition for filing award in Court in India under Act VI of 1937—Metntainability 
of petition—Whether award a foreign award within s. 2 of Act—Awerd whether 
made in pursuance of an agreement for arbitration to which Protocol applies— 
Act VI of 1937 whether has force in India after January 26, 1950—Applcability of 
art. 178, Indien Limitation Act, to appHcation for fling award under s. 5 of Act VI 
of 1937. 


Under a contract the respondents agreed to sell to the petitioner Indian groundnut 
ofl on certain terms and conditions set out in the contract including the term that 
“all other terms and conditions ag per London Of] and Tallow Trade Association 
Contract.” One of the terms of the London Oil and Tallow Trade Association Con- 
tract was to the effect that “any dispute arising out of this contract shall be settled 
by arbitration in London in accordance with the Rules endorsed on this contract.” 
On the petitloner contending that the respondents had fafled to supply the goods 
agreed to be sold by them to the petitioner under the.contract, the matter was 
referred to arbitration in London in accordance with the rules endorsed on the 
standard form of the contract of the London Oil and Tallow Trade Association. The 
petitioner obtained an award in his favour and filed a petition under the Arbitration 
(Protocol and Convention) Act, 1987, in the High Court, praying that the award may 
be ordered to be filed in Court and a decree may be passed according to it The 
respondents resisted the application contending that the arbitral procedure including 
the constitution of the Arbitral Tribunal was not governed in the instant case by 
the will of the parties within the meaning of clause 2 in the First Schedule to the 
Act, but the parties had bound themselves by the provisions contained in the 
London Oil and Tallow Trade Association contract as regards the arbitral procedure 
and -the constitution of the Arbitral Tribunal and their will in that connection had 
been expressed and that, therefore, the Protocol set forth in the First Schedule to 
the Act did not apply and the award was not a foreign award within the meaning 
of s. 2 of the Act:— 

Held, that clause 2 in the Firat Schedule to the Act does not preclude the will of 
the parties in connection with the arbitral procedure and the constitution of the 
Arbitral Tribunal being expressed in the Instrument whereby the parties agree to 
refer disputes that may arise in connection with the contract to arbitration, and ; 

that, therefore, the agreement for arbitration in the instant case was one to which 
the Protocol applied and the award was a foreign award within the meaning of s. 2 
of the Act. 

Clause 2 in the Firat Schedule to the Arbitration (Protocol and Convention) Act, 
1937, requires that the constitution of the Arbitral Tribunal should be governed by 
the will of the parties and that will can be expressed in the agreement of reference. 
By the expression of that will the Protocol is not excluded. 

W. Wood & Sons v. Bengal Corpn.’ and Bajrang EF. S. Co. v. Commrs. for Port oft 
Cal.’ dissented from. 

The Arbitration (Protocol and Convention) Act, ‘1937, has not ceased to have force 
in India after January 28, 1950. 

Atticlo 178 of tha Indien [imitation Act, 1908, does not apply 45 án application 
for flling an award under s. 5 of the Arbitration (Protocol and Convention) Act, 1987. 

Civil Revision Petitions Nos. 46 of 1954 and 2369 of 1953 decided on March 13, 

_ 1956, by Basheer Ahmed Syeed J. By ae eer rg eee epee ne 


*Deoided, December 11, 1958. O. O. J. 1 950] A. I. R. Cal 238. 
Buit No. 429 of 1955 2 [1957] A. L R. Cal, 240. 
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Tus facts are stated in the judgment. 


D. P. Madan, with P. P. Khambata and J. M. Thakore, for the petitioner. 
M. P. Laud, with J. 8. Khkambata, for the respondents. 


K. T. Desar J. The petitioner is a national of Italy. He carries on busi- 
ness under the name and style of Messrs. Francesco Corsi. The respondents 
are a firm, the partners whereof are citizens of India. The respondents carry 
on business inter alia of import and export at Choksi Chambers, Sheikh 
Memon Street,-Bombay. By three contracts in writing the respondents agreed 
to sell to the petitioner 300 tons of Indian crude groundnyt oil in the aggre- 
gate, 100 tons being agreed to be sold under each of the aforesaid contracts 
on the terms and conditions set out in those contracts. One of the terms of 
each of the said contracts is as follows :— 


“All other terms and conditions as per London L.O.T.T.A. contract (as is, 
“London Oil and Tallow Trade Association Contract.”)” 


One of the terms of the said London Oil & Tallow Trade Association IE, 
is as follows :— 


“(15) Any dispute arising out of this contract shall be settled by arbitration in 
in accordance with the Rules endorsed on this contract...” 

The petitioner contended that the respondents had failed to supply the goods 
agreed to be sold by them to the petitioner under each of the aforesaid con- 
tracts and committed a breach of the said contracts. The matter was referred 
to arbitration in London im accordance with the rules endorsed on the standard 
form of the contract of the London Oil & Tallow Trade Association. The 
petitioner obtained an award in his favour on February 28, 1958, for 
& 8,711-15-8. The petitioner has filed the present petition praying that the 
said award may be ordered to be filed in this Court and that judgment may 
be pronounced and a decree may be passed according to the said award. The 
respondents have resisted that application and have raised numerous conten- 
tions. Ag the respondents contended that there were several issues which 
were liable to be tried as preliminary issues, the matter was placed on board 
for raising issues and for determining which of those issues should be tried 
as preliminary i issues and for trying such preliminary issues. After the issues 
were raised in this case, the parties agreed that four issues should be tried as 

- preliminary issues. Those issues are as follows :— 

(1) Whether the Arbitration (Protocol and Convention) Act of 1937 
under which the petitioner has filed the application has any force in India 
after January 26, 1950. 

(2) If the answer to issue No. 1 is in the negative, whether this Honourable 
Court has jurisdiction to entertain the application. 

(8) Whether the said award is a foreign award within the meaning of the 
said Arbitration (Protocol and Convention) Act, and 

(4) Whether the application is barred by the law of limitation. 

It was strenuously contended on behalf of the respondents that the Con- 
vention on the Execution of Foreign Arbitral Awards had not been duly sign- 
ed on behalf of India so as to bind the Government of India after India attain- 
ed independence. The matter was adjourned from time to time in order to 
enable the respondents to get whatever evidence they desired in the matter. 
They are, however, not in a position to show that the Convention had not been 
ae signed or that the Convention is not binding: on the present Government 
o a 

India is a State signatory to the Protocol on Arbitration Clauses and to the 
Convention on the Execution of Foreign Arbitral Awards. In order to give 
effect to the said Protocol and of enabling the said Convention to become ope- 
rative in India, the Indian Legislature passed the Arbitration (Protocol and 
Convention) Act VI of 1937. In the preamble to the Act, it has been recited 

ji 7 
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as follows :— 


"Wheres Tidia was a State aigoatory tó the Protocol on Arbitration Clauses set 
forth in. the First Schedule, and the Convention on the Execution of Foreign Arbitral 
Awards set forth in the Second Schedule, subject in each case to a reservation of the 
right to limit tts obligations in tespect thereof to contracts which are considered as 
commercial under the law in force in the Provinces of India.” 

Reliance was placed by Mr. Laud, the learned counsel for the respondents, 
on foot-note (q) which appears in Halsbury’s Laws of England, Vol. II, 8rd 
edn., at p. 52, which runs as follows :— 

“Arbitration (Foreign Awards) No. 1 Order, 1938, SR. & O. 1988 No. 137. Although 

it is considered that India and Pakistan are now effective participants in the Conven- 
‘thon, it may be that a further Order is required in view of the fact that the Arbitration 
(Foreign Awards) No. 1 Order, 1838, S.R. & O. 1988 No. 187, merely declared that India 
yeaa fatty te walelt tbe Conpenition epaled, and did io declare India: to\be-a:party 
to the Convention.” 
Beyond citing the footnote the learned counsel for the respondents was 
not in a position to carry the matter any further. He has not referred me to 
any document for the purpose of showing that India is-not bound by the Con- - 
vention. The Indian Independence (International Arrangements) Order, 1947, 
came into force on August 14, 1947. By s. 2 of that Order it is provided that 
the agreement set out in the Schedule to that Order shall, as from the appoint- 
ed day, have the effect of an agreement duly made between the Dominion of 
India and the Dominion of Pakistan. In the Schedule it has been stated by 
el. 1 that the international rights and obligations to which India was entitled 
and subject immediately before August 15, 1947, would devolve in accordance 
with the Poron of that agreement. Clause 3 of the Schedule provides as 
follows :— 

“3, (1) eit "pad: akne oe atest aa bain an e 
sive territorial application to an area comprised tn the Dominion of India will devolve 
upon that Dominion...” 

Clause 4 of the Schedule provides as follows :— 

“Subject to Articles 2 and 8 of this agreement, rights and obligations under all 

international agreements to’ which India is a party immediately before the appointed 
day will devolve both upon the Dominion of India and upon the Dominion of Pakistan, 
and will, if necessary, be apportioned between the two Dominions.” 
India being a State signatory to the Protocol on Arbitration Clauses set forth 
in the First Schedule to the Arbitration (Protocol and Convention) Act, 1937, 
and to the Convention on the Execution of Foreign Arbitral Awards set forth 
in the Second Schedule to that Act, the obligations undertaken thereunder con- 
tinue to bind India after India was constituted a Dominion and they continue 
to bind India thereafter. The Arbitration (Protocol and Convention) Act, 
1987, has been duly passed by the Indian Legislature and I am bound to give 
effect to its provisions. It has not been shown how the said Act has ceased to be 
in force after January 26, 1950. Issue No. 1 is answered in the affirmative. 

In view of the answer given on issue No. 1, issue No. 2 does not arise for 
consideration. 

It is next contended on behalf of the respondents that the award that has 
been obtained by the petitioner is not a foreign award within the meaning of 
the Arbitration (Protocol and Convention) Act, 1937. Section 2 of that Act, 
which defines a foreign award, runs as follows:— 

“In this Act ‘foreign award’ means an award on differences relating to matters 
considered as commercial under the law im force in the Provinces made after the 
28th day of July, 1924,— 

(a) in pursuance of an agreement for arbitration to which the Protocol set forth 
in the First Schedule applies, and 

(b) between persons of whom one is subject to the jurisdiction of some one of 
such Powers as the Central Government, being satisfled that reciprocal provisions have 

© e 
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been made, may, by notification in the Official Gazette, declare to be parties to the 
Convention set forth in the Second Schedule, and of whom the other is subject to the 
jurisdiction of some other of the Powers aforesaid, and . 

(c) in one of such territories as the Central Government, being satisfied that 
reciprocal provisions have been made, may, by like notification, declare to be territories 

to which the said Convention applies, 

Sr Gis the eae GG Ae aii Zonet ARS E ee 
ceedings for the purpose of contesting the validity of the award are pending im tha 
country in which it was made.” 

The only ground urged by the learned counsel on behalf of the respondents 
for saying that the award was not a foreign award within the meaning of the 
Act was that it was not made in pursuance of an agreement for arbitration 
to which the Protocol set forth in the First Schedule applied. It was argued 
that the parties had contracted themselves out of the Protocol set forth in the 
First Schedule to the Act. In this connection, strong reliance was placed 
npon cl. 2 appearing in the First Schedule. That clause runs as under :— 

“The arbitral procedure, including the constitution of the Arbitral Tribunal, shall 
be governed by the will of the parties and by the law of the country in whose territory 
the arbitration takes place.” 

It is not disputed that the arbitral procedure, including the constitution of 
the Arbitral Tribunal, is governed under the terms of the contract by the law 
of the country in whose territory the arbitration was to take place viz. England. 
What is urged is that the arbitral procedure including the constitution of the 
Arbitral Tribunal is not governed in the present case by the will of the parties 
within the meaning of the said cL.2. It is urged that as the parties in the pre- 
sent case have bound themselves by the provisions contained in the London 
Oil & Tallow Trade Association’s contracts as regards the arbitral procedure 
afd the constitution of the Arbitral Tribunal, their will in that connection 
has been expreased and does not thereafter remain to be expressed and where 
such will has been expressed, the protocol cannot apply. In this connection, . 
cL 14 of the London Oil and Tallow Trade Association’s contract was referred 
to. That clause provides as under :— 

“For the purpose of all proceedings whether at law or by arbitration this contract 
shall be deemed to be in all respects an English contract, and all disputes and questions 
thereunder shall be decided in accordance with the law of England. The arbitrators 
appointed in England and/or the English Courts as the -case may be,’shall have exclusive 
jurisdiction over all such disputes and questions. Any party domiciled resident or 
-trading in Scotland shall be held to have prorogated jurisdiction against himself to the 
English ‘Courts and any party domiciled resident or trading elsewhere than in England 
or Scotland shall be deemed to have submitted to the jurisdiction of the English Courta.. ` 
Provided nevertheless that for the purpose only of enforcing or carrying into effect 
any order, award or judgment of the arbitrators or the English Courts outside the juris- 
diction of the English Courts either party may resort to any Court or Authority within 
whose jurisdiction the other party or any property of his may. be found. All proceed- 
ngs, notices of proceedings and other notices in connection with or to give effect to 
the arbitration shall be served upon any party not domiciled in England by leaving 
the same addressed to such perty at the office in London of the London Oil and Tallow 
Trades Association and in the case of a perty domiciled, realdent or trading elsewhere 
than in England, Scotland or Ireland by leaving copies or duplicates thereof with tha 
Consul or Agent in London of the country in which such party’s last known address 
ds situate...” 


Clause 15 of the said contract provides for settlement by arbitration in London 
of any dispute arising out of the contract in accordance with the rules endors- 
ed ‘on the contract. The rules contain detailed provisions as regards the con- 
stitution of the Arbitral Tribunal and the arbitral procedure. The parties in 
this cass have bound themselves by the aforesaid provisions and their will in 
connection with the -arbitral procedure and the constitution of the Arbitral 
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Tribunal has beer duly expressed. The argument of counsel for the respon- 
denta is that in order thatthe protocol may apply the will of the parties in 
that connection must not: have been crystallised and expressed in the contract 
whereunder the parties agree to submit their disputes to arbitration. I do 
not see any reason or any warrant for this submission. There is nothing in 
cl. 2 which precludes. that will being expressed in the instrument whereby the 
parties agree to refer disputes that may arise in connection with the contract 
to arbitration. I fail to see how the parties could be said to have contracted 
themselves out of the Protocol by reason of el. 14 or 15 of the London Oil and 
Tallow Trade Association’s contract. ; . 

Mr. Laud relies upon two judgments of the Calcutta High Court in this 
connection delivered by one Judge of that Court. The first is the case of 
W. Wood & Sons v. Bengal Corpn.’ In that case an application was. made 
under s. 8 of the Arbitration (Protocol and Convention) Act, 1937, for the 
stay of a suit on the ground that the parties had agreed to refer the subject- 
matter of the suit to arbitration. In that case the party applying for. stay 
had itself brought an action in the Queen’s Bench Division in England in 
connection with the very contract giving rise to the claim in the suit and had 
obtained a judgment against the plaintiff in that suit and could not be said 
to be ready and willing to go to arbitration. The learned Judge there observ- 
ed that the party applying for stay had by bringing the action in the Queen’s 
‘Bench Division in respect of the matter agreed to be referred showed that it 
was not at the time when the proceedings were commenced in the Calcutta High 
Court ready and willing to do all things necessary to the proper conduct of 
the arbitration and that the application on that ground was liable to be dis- 
missed. Thereafter the ledrned Judge, however, further proceeded to observe 
as follows (p. 240):. ; 

_ “My second reason is that it is open to parties, subject respectively to the jurisdic- 
thon of different Contracting States who are signatories to the Protocol and Convention, 
. to elect to come either under Arbitration under the National Statutes or under Arbitra- 
tion under the Protocol. If by their Arbitration Agreement such parties choose Arbi- 
tration under National Statutes, such as the course which is chosen by the parties here, 
ithe agreement being that the parties should be governed by the English Arbitration 
Act mentioned in CL 9 of the Agreement, there Js then no further scope left for invok- 
4ng. the Protocol Arbitration any more. 
‘ +o hold otherwise will be tantamount to saying the nonsense that parties chore 
two different competitive Arbitration Tribunals to decide disputes under the same con- 
‘tract. This conclusion becomes clear on the construction of the words ‘a submission 
made in pursuance of an agreement to which tbe Protocol set forth in the First Schedule 
+ applies’ used in S. 3 of that Act. A reference to the First Schedule of that Act will at 
once show the meaning of those words. Clause 2 of the First Schedule says: 
- ‘The arbitral procedure, including the constitution of the Arbitral- Tribunal, shall 
be governed by the will of the parties and by the law of the country in whose territory 
‘the arbitration takes place’, 
“Now plainly. the Aribitral Tribunal there contemplated has to be governed by the ‘will’ 
of the parties. It is obvious on the facts of this case that there is no agreed will of the 
perties on such Arbitral Tribunal. It wes contended by Counsel on behalf of the appli- 
cant that the will of the parties was the contract between the parties or, in other words, 
Arbitration under the English Arbitration Act. 

Clearly that argument is erroneous for two reasons: firstly because Hf that is the 
Arbitral Tribunal, then it is not a Tribunal under the Protocol and, secondly because 
the words ‘will of the parties’ in CL 2 of the First Schedule cannot represent the con- 
tract between the parties because wherever the contract between the parties is intend- 
‘ed, the First Schedule uses the word ‘contract’ not ‘will’.” 

I have quoted the observations of the learned Judge in extenso because the 
learned counsel who has urged this point before me has adopted those words 
1 [1956] A. L R. Gel 238. 
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as part of his Argument and. he ‘hag frankly stated before mé that beyond what 
is stated ih. the obseryations .of the learned Judge he ia not in a position 
to advance any argument- or. in any way to implement further those observa- 
tions. With respect to the-learned Judge, I am unable to agree with the obser- 
vations -miade by him and the~réasons given therefor. One of the reasons. on 


`z Which the. learned Judge has based his decision is that if a view contrary to 


<7 7 


or 


` 


: excluded. 


that expressed by the learned’ Judge is taken, there would be constituted. two 
different competitive Arbitration Tribunals to decide’the disputes under the 
same” contract. With respect to the learned Judge, I fail to see how two dif. 


ferent “competitive arbitration tribunals would be constituted. Clause .2 of. - 


the First Schedule on which reliance has been placed -refers to an Arbitral 
Tribunal constituted by: the will of the parties. If the parties express their 
will “and say that the Tribunal shall be constituted as provided under the 


-English Arbitration Act, there is no room for appointing “another Tribunal. 
.-. The learned Judge perhaps seems to be labouring under the impression-that - 
“.: under the Protocol.a separate tribunal is constituted and that if there?is ar 


agreament for arbitration to which the Protocol applies, the parties are bound 
to have the matters in dispute adjudicated before that Tribunal There is no 
such Tribunal constituted under the Protocol. The Protocol itself by cl. 2 
provides that the constitution of the Arbitral Tribunal shall be governed by 
the will of the partiesr According to the will of the parties as expressed in 
the contract in that case which provided for the constitution of the Arbitral 
Tribunal according to the English Arbitration Act, there would only be one 


` Tribunal. With respect to the learned Judge, I do not agree with his view 


that ifthe parties elect to have the Arbitral Tribunal constituted in accordance 


`.with the ‘‘National Statutes’, the application of the Protocol is exclud- 
‘ed. Clause 2 requires that the constitution of thé Arbitral Tribunal should - 
--be governed by the will of the parties and that will can be expreased in the 


agreement of reference. By the expression of that will the Protocol is not 


The sécond decision of the same Judge relied upon by learned counsel 


behalf of the respondents is the one reported in Bajrang E. 8. Co. v. Commrs. 
for Port of Cal.2 In that case,-a guit was filed agamst four different defen- - 


dants of whom one alone was a party to the arbitration agreement and he 
applied for stay of the suit. The Court held that the entire suit could not be 
stayed as it would mean staying the suit against the other defendants whe 


were not parties to the arbitration agreement. The learned Judge refused to. - 
stay the suit saying that at best the applicant could ask for a stay of the suit- 


-himself and no others. ` He further‘obeerved that that was a course 


against 
which had its peculiar difficulties mainly because that meant trial of a suit: 


piecemeal and that such a procedure was most undesirable and unfair unless 
there were cogent reasons to the contrary and that no-such-reasons existed in” 
that case. This point by itself was sufficient for the purpose of dikposing of 
the matter. The learned Judge thereafter following his earlier judgment 
further held that in his opinion the Protocol arbitration did not apply to the 
case as it was stipulated by the parties to the arbitration agreement:that dis- 
putes were to be decided in England and that no legal proceedings should be 
taken to enforce any claim except in England, so that it could at best stipulate 


- for English Arbitration in England or trial of the dispute in English Courts 


of law in England. It is not necessary for me to state once again the reasons 
which impel me not to accept the conclusion reached by the learned Judge about 
the non-applicability of the Protocol. - > ; 

In my view, the agreement for arbitration in the case before me is one to 
which the Protocol set forth in the First Schedule to the Arbitration (Proto- 
col and Convention) Act, 1937, applies and that the award is a foreign award 
within the meaning of the said Arbitration (Protocol and Convention) Act 
Tasue No. 8 is accordingly answered in the affirmative. ; 

2 [1957] A. L R. Cal. 240. 
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As regards the fourth isaue, the lends counsel: for: the Tespondents “urged 


that the application was barred by the law of limitation. The award was 
made on February 28, 1958. The petition has been filed on October 18, 1966. 


It is urged that art. 178 in the First Schedule to the Indian Limitation Acte.. 


1908, governs the filing of tho. petition and that the period of limitation being 
90 days, the petition is barred by the law of Se Article 178 runs ag 
follows:—  .- > 
ur E MEE S VE T E wie: E E E E period of 
limitation ninety days from the date of service of the notice of the making of the 
award.” 
It is not disputed that the petition has been filed more than 90 days from the 
date of service of the notice of the making of the award. By the petition-the 
petitioner has prayed that the award may be filed in this Court and that judg- 
ment may be pronounced and a decree may be passed according to the said 
award’ Now, the application has been made under the provisions contained 
in the Arbitration (Protocol and Convention) Act, 1937. It is not an appli- 
cation made under the Arbitration Act, 1940, and the short answer to the 
argument advanced on behalf of the respondents is that it is not an application 
ander the Arbitration Act, 1940, for the filing in Court of an award and that 
art. 178 cannot possibly apply. "Section 14 of the Indian Arbitration Act pro- 
vides as follows :— 


of the amount of fees and charges payable in respect of the arbitration 
“ (2) The arbitrators or umpire shall, at the request of any perty to 
agreement or any person claiming under sach party or if so directed by 
eer pesen af the face’ aad Eea Get connec at dee abies: cot aed 
of .the costs and charges of filing the award, cause the award or a signed copy of it 
together with any depositions and documents which may have been taken and proved 
oe ee ee ee 
parties of the filing of the award.” 
A duty is cast upon the arbitrators or umpire to cause an award or a signed 
copy of it to be filed in Court under the circumstances mentioned in that 
section. When the arbitrators or umpire send the award to the Court for the 
- purpose of being filed in Court, it is the duty of the Court to file the award 
and give notice to the parties of the filing of the award. The filing contem- 
plated under s. 14 is a ministerial act. Article 178 of the Indian Limitation 
Act does not apply to such filing. There is no time limit for the arbitrators 
or umpire to file the award in Court. The application contemplated by 
art..178 is an application to direct or compel the arbitrators or umpire to carry 
out their obligation under s. 14, sub-s. (2), of the Indian Arbitration Act. The 
“ period of 90 days is provided only for such an application. So far as the 
-Bombay High Court is concerned, it has been.so held by Chagla J., as he then 
was, in the case of Jayantilal Jamnadas v. Chhaganlal.3 
Counsel for the respondents relied on s. 4(1) of the Arbitration (Protocol 
aud Convention) Act, 1937, which provides that a foreign award shall, sub- 
ject to the provisions of the "Act, be enforceable in India as if it were an award. 
made on a matter referred to arbitration in India. He urged that as a foreign 
award is enforceable in India as if it were an award made on a matter referred 
to arbitration in India, art. 178 would apply to an application for filing a 
- foreign’ award in Court. Merely because a foreign award is enforceable in 
India as if it were an award made on a matter referred to arbitration in India, 
it does not make that award an award under the Indian Arbitration Act, 1940. 
It has been held by a Division Bench of this Court consisting of Chagla C.J. and 
Bhagwati J. in the case of Madhav Prasad Nigam v. Chandavarkar* at p. 749, 
that it is an elementary principle of construction that the scope of the Limitation 


3 (1044) 47 Bom. L. R. 317. 47 (1948) 50-Bom, L-R. 147, 
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Act cannot be extended by implication, and a party’s right to come to: Court 
cannot be taken away unless the Limitation Act expressly provides that his 
right is so barred. Section 4(1) of the’ Arbitration (Protocol and Convention) 
Act, 1987, does not say that a foreign award shall be deemed to be an award 
made under the Arbitration Act, 1940. It is only enforceable in India sub- 
ject to the provisions of that Act as if it was an award made on a matter refer- 
red to arbitration in India. Before a foreign award is filed under the provi- 
sions contained in the Arbitration (Protocol and Convention) Act, 1937, there 
are various requirements of law which have to be satisfied. Section 6 of the 
Arbitration (Protocol and Convention) Act, 1937, provides that it is only 
where the Court is satisfied that the foreign award is enforceable under that 
Act that the Court should order that award to be filed. Section 7 of the Arbi. 
tration (Protocol and Convention) Act, 1937, requires that in order that a 
foreign award may be enforceable under the Act, it must have been made in 
pursuance of an agreement for arbitration which was valid under the law by 
which it was governed, it must have been made by the tribunal provided for 
in the agreement-or constituted in the manner agreed upon by the parties, it 
must have been made in conformity with the law governing the arbitration 
procedure, it must have become final in the country in which it was made and 
it must have been in respect of a matter which may lawfully be referred to 
arbitration under the law of India and the enforcement thereof must not be 
contrary to the public policy or the law in India. Subsection (2) of s. 7 pro- 
vides for various circumstances under which a foreign award is not made 
enforceable under the Act. The provisions of law in connection with the filing 
of an award under the Arbitration (Protocol and Convention) Act, 1987, are 
entirely different from the provisions contained under the Arbitration Act, 
1940, for the filing of the award. The nature of the inquiry before the Court 
under the two Acts is entirely different and an application for the filing of 
an award under the provisions of the Arbitration (Protocol and Convention) 
Act, 1937, cannot be equated with an application for directions to file an award 
under the Arbitration Act, 1940. 

Mr. Laud has relied upon an unreported judgment of a single Judge of the 
Madras High Court in support of his argument in this connection, and if I 
may say so, that judgment constitutes his sheet-anchor. It is the judgment 
of Mr. Justice Basheer Ahmed Sayeed in Civil Revision Petitions Nos. 46 of 
1954 and 2369 of 1958, delivered on March 13, 1956. In that case an applica- 
tion was made for the filing of a foreign award. That application was filed 
more than 90 days from the date of the service of notice of the making of the -~ 
award. Mr. Justice Basheer Ahmed Sayeed, who decided the matter, held that ` 
art. 178 applied and considered the application to be barred by the law of limi- 
tation. In the course of his judgment the learned Judge observes as follows :— 

“By analogy, the provisions contained in sec. 4 of the Arbitration (Protocol and 
Convention) Act VI of 1937 that a foreign award shall, subject to the provisions of the 
sald Act, be enforceable tn the provinces as if it were an award made on a matter 
referred to arbitration in the provisos, would mean that the foreign award, when it is 
sought to be enforced, shall conform,to all the procedure provided for in the Indian 
Arbitration Act-and laws of the country, before tt could become a decree of a Civil 
Court. When the foreign award filed thus attracts to itself all the provisions of the 
Indian Arbitration Act and other laws of the State (Provinces) ipso facto the law of 
limitation in force in this country also becomes applicable to the foreign award. The 
foreign award is placed exactly on the same footing as an Indian award so far as its 
enforcement is concerned...in view of the express terms of sec. 4 of the Arbitration 
(Protocol and Convention) Act, Act VI of 1837, it cannot stand to reason that the 
period of Hmttation available for the enforcement of such foreign awards should be 
diferent from the perjod of limitation that is applicable to awards made under the 
Indian Arbitration Act.” 

With respect to the learned Judge, I am unable to agree with the conclusion 
reached by the learned Judge. A foreign award is not placed exactly on the 
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same sce as an fidia award so far as its enforcement is concerned. Bee- 
tion 4 of the Arbitration (Protocol and Convention) Act, 1987, makes the en- 
forceability subject to the provisions of that Act. Section 7 of that Act lays 
down numerous conditions which have to be satisfied before a foreign award 
istconsidered enforceable. The period of limitation required to be considered 
is for an application for the filing in Court of an award. As I have already 
indicated, the provisions in connection with the filing of the award under the 
Indian Arbitration Act are totally different from those contained in the Arbi- 
tration (Protocol and Convention) Act, 1937, and an application for filing an 
award under s. 5 of the Arbitration (Protocol and Convention) Act cannot be 
treated as an application for filing an award under the Arbitration Act, 1940. 
In my view, art. 178 does not apply to the application before me. The other 
articles referred to were arts. 181 and 120. Article 181 has been held to cover 
only applications made under the provisions of the Civil Procedure Code and 
no other im numerous cases which had been decided prior to the legislative 
changes made in arts. 158 and 178 by s. 49(2) of the Arbitration Act, 1940. 
It is not necessary for me to consider in the present case the effect of the new 
arts. 158 and 179 on the interpretation of art. 181 or the applicability 
of art. 120. The only article relied on for the purpose of showing that the 
application is barred by the law of limitation is art. 178. That article does 
not apply to the facts of the case. It is not contended before me that if the 
provisions of art. 178 do not apply the Petition is in any way barred by the 
law of limitation. I answer issue No. 4 in the negative. 

Respondents to pay to the petitioner the taxed costs of issnes 1, 2, 3 and 4. 
The question whether the costs should be taxed on the long cause scale or not 
. ig reserved until the final disposal of the whole matter. 


Solicitors for the petitioner: Pereira Faealbhoy & Co. 
Solicitors for the respondents: Mulla & Mulla & Craigie Blunt & Carve. 


FULL BENCH. 
[NAGPUR BENOH] 


Before the Hon'ble Mr. H. K. Chainani, Chief Justice, Mr. Justice Tambe and 
Mr. Justice Badkas. 


SHEKH RAHIMAN CHAND v. RAJE NILKANTHARAO 
RAJESHWARRAO.* 


Berar Land Revenuë Code, 1928, Secs. 73(1), Se ar ene ee to s. 73(1) apples 
in cases where commencement of tenancy known—Meantng of expression “com- 
mencement of tenancy”—Proviso, interpretation of, in relation to provision of which 
it is a proviso—Statement of Objects and Reasons when can be referred to in 
relation to enactment. 


“The proviso to a. 78(1) of the Berar Land Revenue Code, 1928, does not apply in 
cases in which the commencament of tenancy is known. Therefore, a tenant cannot, 
under this proviso, claim the status of a tenant of antiquity if the date of commence- 
ment of his tenancy is known. 

The words ‘commencement of tenancy’ refer to the original or the first tenancy 
tinder. which the tenant ar hik predeceesosta-tifte, entered tiitn.pomtenulan “ofthe 
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lend as a tenant and since the time of which tenancy he and his predeceasora-in- 
title have been in continuous and uninterrupted possession of the land. 
Martand v. Ganpat and Mohammad v. Kundalik’ overruled. 
V. H. Shastri v. R. B. V. P. Puranik’ approved. 

Shankarrao Dagadutirao v. Shambhu Nathu Patil, Vijbhukhandas v. Ishvar- 
das’ and Mohammad Alimulla Khan v. Maruti,’ referred to. 

The duty of the Court is to effect a harmonious construction between a proviso 
and the provision to which it is a proviso and so far as poasible the proviso must 
be so interpreted and fts meaning so restricted as to bring it within the ambit and 
purview of the main provision itself. 

M/s. Ram Narain Sons Ltd. v. Asst. Commissioner of Sales Taz,’ Abdul Jabar Butt 
‘vy. State of Jammu and Kashmir’ Shankarlal v. Pandharinath’ and Keshavlal Prem- 
chand v. Comr. I. T” referred to. 

The Statement of Objects and Reasons which led to the enactment of a statute is 
not admissible as an aid to the construction of the statute. But it can be referred 
to for the Itmited purpose of ascertaining the conditions prevailing at the time which 
actuated the sponsor of the Bill to introduce the same and the extent and urgency 
of the evil which he sought to remedy. 

The State of West Bengal v. Subodh Gopal Bose and M. K. Ranganathan 
v. Government of Madras,” referred to. 


Ons Rajeshwarrao, father of Raje Nilkantharao (defendant No. 1) and 
husband of defendant No. 2, who had filed C.S. No. 190-A of 1953 in the 
Court of the Second Civil ‘Judge, Second Claas, Washim, against Shiekh 
Rahiman (plaintiff), was a superior holder. His allegation against the plain- 
tiff was that he was an annual tenant of the fields in suit and that his lease - 
was terminated by notice on December 27, 1941. The plaintiff pleaded that 
he was a tenant of antiquity of the fields. The suit was decreed in favour of 
the defendants, and the trial Judge held that the plaintiff was only an annual 
tenant. In execution of this decree, the defendants obtained posseasion of the 
fields from the plaintiff on May 7, 1944, and since then continued in possession 
till they executed a lease-deed on December 19, 1947, in favour of defendants 
Nos. 3 and 4 and the fields came into posseasion of defendanta Nos. 3 and 4 as 
lessees of defendants Nos. 1 and 2. 

The plaintiff filed Civil Suit No. 74-A of 1950 against defendant No. 1 and 
others for possession of the same fields. The plaintiff urged that his prede- 
ceasors-in-title had been in possession of the fields for over a period of 75 years 
and it could not be said when the tenancy of his predecessors-in-title started. 
The defendants contended that the plaintiff and his predecessors-in-title came 
in posseesion of the fields in suit on October 15, 1919, under a registered 
Kabuliat and before that they were not in possession. 

The trial Court found that the plaintiff was a tenant of antiquity and it 
decreed the plaintiff’s suit. On appeal the Additional District Judge reversed 
the finding of the trial Court and allowed the appeal. The plaintiff appealed 
to the High Court Bench at Nagpur. The appeal came on for hearing before 
J. C. Shah and Kotval JJ. who referred the appeal to a full bench. The fol- 
lowing order of reference was made by their Lordships on July 24, 1957 :— 

This second appeal raises a question as to the conditions requisite for rais- 
ing a presumption of permanent tenancy in favour of a tenant whose tenancy 
is of long duration. There appears to be a conflict of decisions in the Nagpur 
High Court on the question as to the true interpretation of s. 73 of thé 


1 [1056] Nag. 857. 7 [1955] O 8. O. R. 488. 
2 [1857] N. L. J. 877. 8 hias 8. 0. R. 51, 59. 
3 (1948) Letters Patent No. 6 of 9 (1951) 58 Bom. L. R. 319, s.o. [1951] 
1045, docided by Bom and Meneakmuri JJ. A. I. R. Bom. 385. 
on December 31, 1948 (Unrep.). 10 Fasa) 58 Bom. L. R. 945, s.o. [1957] 
4 oa s a R. 1. As E n a 
5 (1928) 25 Bom. L, R. 431, s,0o. [1928] 11 [1954] 8. R. 587. 
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Berar Land Revenue Code. In Martand v. Ganpat,’ Chief Justice Hidaya- 
rolak and Mr: Justice V. R. Sen observed (p. 359) :— 


..-}f twenty years’ user is proved, the landlord can get rid of the presumption arising 
ei ee O AT O E E 
annual tenant, or (if) that the period of twenty years is covered by one or more valid 
written leases. There may be no need to go to the main section unless the landlord 
established ane or the other of the two circumstances under which the presumption is 
displaced. Once the presumption is lost to the tenant, the matter is again at large for 
decision under the main section.” 

Whereas it appears that in an earlier judgment, V. H. Shastry v. R. B. V. P. 
Puramk,® it was observed by the division bench consisting of Mr. Justice Bose 
and Mr. Justice Mangalmurti in para. No. 86 of the judgment: 

“,..tf there is 20 years continuous possession by the person in possession, he must 
now succeed in all cases where the first provision in Section 73 is prima facie fulfilled, 
a E or unless he proves 
that the defendant is an annual tenant.” 

The learned advocates on behalf of the parties dere that there is a conflict 
between the two Division Bench judgments. We think, in the circumstances, 
that the papers be placed before the Chief Justice for constituting a full bench 
to hear and decide this second appeal. 


The appeal was heard by a full bench composed of Chainani C.J. and Tambe 
and Badkas JJ. 


Second Appeal No. 6 of 1953. 


G. E. Mudholkar, for the appellant. 
R. N. Deshpande, for the respondent. 


Interveners. 
Second Appeal No. 769 of 1952 and 8. A. No. 462 of 1952. . 


8. N. Kherdekar, for the appellant in S.A. 769/52. 
N. A. Athalay, for the appellant in S.A. 462/52. 
N. L. Abhyankar and V. M. Kulkarni, for the respondents in both appeals. 


Letters Patent Appeal No. 98 of 1956. 
M. R. Bobde; for the appellant. 


CHAINANI C.J. The order of reference to the Full Bench does not formulate 
the question, which we have to decide. In consultation with the learned counsel 
on both sides, the question has been formulated as follows: . 

“Whether the proviso to sub-section (1) of section 73 of the Berar Land Revenue 
Code applies in cases in which the commencement of tenancy is known.” 

In order to appreciate the arguments, which have been advanced before us, 
it is necessary to refer to the relevant provisions of the Code. Sub-section (1) 
of s. 78, as it originally stood, was as follows: 

“Where, by reason of the antiquity of a tenancy in an alienated village or holding, 
no satisfactory evidence of its commencement and of its period is forthcoming and there 
is no usage of the locality as to such period, the period shall, as against the landlord of 
the tenant, be presumed to be co-extensive with the duration of the tenure of such land- 
lord and those who derive title under him. 

Such tenant is called a tenant of antiquity and his rights shall be heritable and 
transferable in accordance with his personal lew.” 

There was an explanation to this sub-section, which provided that antiquity 
did not mean absolute antiquity but meant antiquity in reference to the diffi- 
culty of securing evidence. This sub-section was in similar terms to s. 83 of 
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ihe Bombay Land Revenue Code, which is as follows: 

“And: where by reason of the antiquity of a tenancy, no satisfactory evidence of its 
commencement is forthcoming, and there is not any such evidence of the period of its 
intended duration, if any, agreed upon between the landlord and tenant, or those under 
whom they respectively claim title, or any usage of the locality as to duration of such 
tenancy, it shall, as against the immediate landlord of the tenant, be presumed to be co- 
extensive with the duration of the tenure of such landlord and of those who derive title 
under him.” 

This section came up for consideration before the Privy Council in Shankar- 
rao Dagaduprao v. Shambhu Nathu Patt.’ The Privy Council held that the 
particular presumption mentioned in this s. 83 could not be made save upon 
two conditions: first, that there is no satisfactory evidence of the date of the 
commencement of the tenancy, and secondly, that this lack is due to the anti- 
quity of the tenancy. ‘It was observed that by a tenancy’s antiquity the sec- 
tion does not intend any reference to remote ages in the past or to time 
immemorial, but that it is to be given the practical meaning appropriate to 
its context and afforded by the limits within which living testimony to past 
facts ig necessarily restricted. In order to be entitled to the status of a tenant 
of antiquity under sub-s. (1) of s. 78 of the Berar Land Revenue Code, a 
tenant had therefore to prove, firstly, that no satisfactory evidence of the com- 
mencement of the tenancy and of its period was forthcoming; and, secondly, 
that this was due to the antiquity of the tenancy; in other words, he had to 
show that the origin of the tenancy was lost in antiquity or that it came into 
existence before the period of living memory. This naturally imposed a heavy 
burden upon the tenants for proving that they were tenants of antiquity. It 
was also held by the Courts that if during the period, for which a tenant had 
been in possession of a land, he had executed leases or kabuliyats, such leases 
or kabuliyats created new tenancies and that consequently, in such cases, the 
presumption about the antiquity of a tenancy could not arise. See, for instance, 
Vijbhukhandas v. Ishvardas? and Mohammad v. Maruti. In the last case, 
it was held that the execution of a kabuliyat by a tenant imports a surrender 
of the old tenancy and commencement of a fresh one from that date, and that 
the commencement of the tenure being known, the requisite conditions in s. 78 
of the Berar Land Revenue Code were not fulfilled in order to entitle the 
tenant to claim a tenancy of antiquity. 

In 1948, the Legislature amended s. 73 of the Code. A proviso was inserted 
in subs. {1) of s. 73 and this was im the following terms: 

“Provided that where a tenant not being an ante-alienation tenant proves that he 
bas personally or through his predeceasors-in-title held land continuously for a period 
in excess of twenty years shall be deemed to be a tenant of antiquity unless the land- 
lord proves that such tenant is an annual tenant or a tenant holding the land under 
one or more valid written leases covering the entire period of twenty years.” 
This amendment was given retrospective effect by a new s. 73-A inserted in 
the Code, which also made a provision for tenants ejected after January 1, 
1935, to file suits in order to recover possession of lands from which they had 
been evicted. Sub-section (3) of s. 73-A provided that the Court should decide 
such suits as if s. 78, as amended by the Act of 1948, was in force on January 1, 
1935. The proviso added to subs. (1) of s. 78, therefore, creates a new rule 
of evidence, under which if a tenant shows that he has been in continuous 
possession of a land in excess of twenty years, he is to be deemed to be a tenant 
of antiquity. It may also be said to have conferred the status of tenants of 
untiquity on those classes of tenants, who have been in continuous possession 
of their lands for more than twenty years. If a tenant proves continuous pos- 
session of his land for a little over twenty years, a presumption arises in his 
favour that he is a tenant of antiquity. The burden then shifts to the land- 
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lord to show either that the tenant was an annual tenant or that he was a 
tenant who held the land under one or more valid written leases ee the 
entire period of twenty years. If the landlord is unable to discharge this 
burden, the tenant is to be deemed to be a tenant of antiquity. 

The question, which we have to determine, is whether this proviso appliea 
in cases, in which the origin of a tenancy can be ascertained or is known. On 
behalf of the tenants it has been urged that the proviso enacta a substantive 
provision, that this provision has bean made in order to counter’ or destroy 
the effect of sub-s. (1) of s. 78 as it stood before its amendment, that it brings 
into existence a new concept as to for what period a tenancy must exist before 
it can be said to be a tenancy of antiquity, that this proviso is, therefore, 
independent of the main part of sub-+. E of s. 78, and that if the conditions 
mentioned in the proviso are satisfied, the tenant must be deemed to be a 
tenant of antiquity, irrespective of whether the commencement of the tenancy 
is or is not known. On the other hand, it has been urged by the learned 
counsel, who have appeared on behalf of the landlords, that the main part 
of sub-s. (1) of s. 73 must be read along with the proviso and that a tenant 
cannot claim the status of a tenant of antiquity, if the origin of the tenancy 
is known. 

To decide which of these contentions should be accepted, it is necessary to 
bear in mind that in 1948 when the Legislature amended s. 78, the original 
provision contained in sub-s. (1) was not repealed, that it was allowed to stand 
as it was before, and that a new provision was inserted in the form of a pro- 
viso. This provision also was not enacted in the form of a separate sub-sec- 
tion or section. The fact that the original provision of sub-s. (1) was not 
repealed or modified negatives the argument, which has been advanced that 
the Legislature enacted the new provision to destroy the effect of this part 
of the section. 

In M/s. Ram Naram Sons Lid. v. Asst. Commissioner of Sales Tax* the 
Supreme Court has observed (p. 498) :— 

“...It is a cardinal rule of interpretation that a proviso to a particular provision 

of a statute only embraces the fleld which is covered by the main provision. It carves 
out an exception to the main provision to which it has been enacted as a proviso and 
to no other.” 
In Abdul Jabar Butt v. State of Jammu and Kashmir® it has been observed 
that it is a fundamental rule of construction that a proviso must be considered 
with relation to the principal matter, to which it stands as a proviso and that 
the proviso has to be construed harmoniously with the provisions, to which it 
is a Proviso. 

Mr. Kherdekar on behalf of the tenants has referred us to Shankarlal v. 
Pandharinath® in which it was held that if the proviso in clear and explicit 
terms enacts a substantive provision, it cannot necessarily be controlled by the 
language of the main enactment. But in the same case it was observed that 
the normal function of a proviso is to except and deal with a case which would 
otherwise fall within the general language of the main enactment and its effect 
is confined to that case. Mr. Kherdekar has also referred us to the observa- 
tions in Keskavlal Premchand v. Comr. I.T.7 that a Legislature may enact 
a substantive provision in the garb or guise of a proviso and that if the Court 
is satisfled that the language used in the so-called proviso is incapable of 
making it applicable to the section, then the Court, if the proviso has a clear 
meaning, must look upon the proviso as a substantive provision enacted by 
the Legislature and give effect to it as such. But, in the same case, it was 
observed that ordinarily the proviso cannot deal with any other fleld than the 
feld which the section itself deals with'and that the duty of the Court also 
must be to give to the proviso as far as possible a meaning so restricted as to 

4 [1985] 0 8. O. R. 488. 
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bring it within the ambit and purview of the section itself. Therefore, if a 
proviso is capable of a wider connotation and is also capable of a narrower 
connotation, if the narrower connotation brings it within the purview of the 
section, then the Court must prefer the narrower connotation rather than the 
wider connotation. 


It is clear from these authorities that the duty of the Court is to effect a 
harmonious construction between a proviso and the provision to which it is a 
proviso and that as far as possible the proviso must be so interpreted and ita 
meaning so restricted as to bring it within the ambit and purview of the main 
provision itself. In this case, it is possible to read the main provision in sub- 
s. (1) of a. 73 and the proviso together. That, this is what the Legislature 
intended, is also suggested by the fact that in the proviso the Legislature has 
not used the words, such ee ‘notwithstanding anything contained above, or 
in sub-section (1)’’. ect of reading the main provision of sub-s. (1) 
of s. 73 and the proviso oe will be that the proviso will only apply in 
cases in which the commencement of a tenancy cannot be ascertained. This 
interpretation is also in accordance with the basic concept of the expression 
‘‘tenancy of antiquity’’. The ordinary conception of such a tenancy is that 
the tenancy is so ancient that its origin cannot be determined. 

We have been referred to the Statement of Objects and Reasons which led 
to the enactment of the Amending Act of 1948. The Statement of Objects 
and Reasons is not admissible as an aid to the construction of a statute, But 
it can be referred to for the limited purpose of ascertaining the conditions pre- 
vailing at the time, which actuated the sponsor of the Bill to introduce the 
same and the extent and urgency of the evil which he sought to remedy. See 
The State of West Bengal v. Subodh Gopal Bose® and M. K. Ranganathan v. 
Government of Madras.2 This Statement of Objects and Reasons is in the 
following terms: 

“In alienated villages in Berar ante-alienation tenants and tenants of antiquity 
have protected status. According to the present law, a tenant has to prove facts 
existing before 1875, or thereabout, for being declared an ante-allenation tenant. Gene- 
rally the tenants are illiterate and they are rarely in possession of documentary evi- 
dence to show what rent their ancestors or predecessors-In-title paid as far back as 
1875. Moreover in Berar oral sales were quite common before 1906, in which year the 
Transfer of Property Act came into force, and oral sales at this distance of time are 
often difficult of proof. A tenant is often unable to prove a continuous line of succes~ 
sion from 1875 and thus is not able to take advantage of the protected status. 

2. The position of tenants of antiquity as defined in section 73 is equally unsatisfac- 
tory. The law does not define what is antiquity and individual Judges have taken diffe- 
rent views.. 

3. This Bil is deaigned to facilitate the conferral of protected status on the tenanta.” 

This Statement of Objects and Reasons shows that the principal reasons for 
amending the Act were that the law did not define what was antiquity and 
that a tenant found it difficult to prove continuous possession of land for a 
very long period. It, therefore, appears that in order to reduce the heavy 
burden, which lay on the tenants to prove continuous possession of land for a 
period beyond living memory, the Legislature decided to amend the section 
so as to confer a certain status on tenants, who had been in continuous pos- 
session of lands for twenty years. The Legislature, however, also decided to 
retain original sub-s. (1) of s. 73. The object, therefore, appears to have been 
to confer the status of tenants of antiquity on those tenants, who were in 
continuous possession of lands for twenty years or more, in cases in which the 
origin of tenancy was not known. After the Act was amended, it is not neces- 
sary for the tenant to prove that he waa in continuous possession of the land 
or that the tenancy was in existence since long before living memory. As soon 
as he proves that he has been in continuous possession of the land for twenty 
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years or more, he is presumed to be a tenant of antiquity. The burden of 
proof, which the tenant had to discharge under the old law, has, therefore, 
been considerably reduced. The Legislature has also imposed restrictions, so 
as to make it diffloult for landlord to eject such tenants, who have been in 
continuous possession of the lands for twenty years or more, by requiring them 
to prove either that the tenante were only annual tenants or that they held 
the lands under one or more written leases covering the entire period of twenty 
years. A landlord can no longer obtain possession of a land merely on proof 
of execution by the tenant of one or more kabuliyats or leases during the long 
period of his tenancy. He has to prove execution of valid written leases cover- 
ing the entire period of twenty years. 

It has been urged on behalf of the tenants that the presumption arising 
under the proviso can be destroyed only in two ways mentioned in the pro- 
viso and that in the view we are taking, we are not giving full effect to the 
provisions contained in the proviso. We do not think that there is much force 
in the argument, because what we are doing is to give effect and meaning both 
to the main provisions contained in suB-s. (1) of a. 73 and also to the proviso 
to this sub-section. The Legislature having decided in its wisdom to retain 
the original sub-s. (1) of s. 73, it cannot be ignored. It must be given ita full 
meaning and the proviso must be read along with it and not independently. 
The whole section, as amended in 1948, must be read together in order to 
ascertain what the real aim and purpose of the Legislature was, and if this is 
done, it appears to us that the aim and purpose of the Legislature was to 
confer the status of tenants of antiquity on those tenants, who were in con- 
tinuous possession of their lands for a period exceeding twenty years, in cases 
in which the origin or the commencement of the tenancy could not be_ascer- 
tained. . 

We have been referred to certain cases, in which a contrary view has been 
taken. In Martand v. Ganpat? it was held that the presumption arising 
under the proviso to sub-s. (1) of s. 73 of the Berar Land Revenue Code can 
be got rid of in two ways only, viz. (i) by proving that the tenant is an, annual 
tenant, or (ii) that the period of twenty years is covered by one or more valid 
written leases and that it is only when the presumption arising under the 
proviso is lost, that resort can be had to the maim section. This decision has 
been followed in Mohammad v. Kundalik)! and in some other unreported 
cases. The judgment in Martand’s case shows that the learned Judges had 
found it difficult to interpret the section and the proviso harmoniously. With 
respect, it seems to us that it is possible to harmonise the main section and the 
proviso and to read them in a manner, which would give full effect and mean- 
ing to both. We may also mention that a view similar to that which we are 
taking was algo taken by another Division Benrh of the Nagpur High Court 
in V. H. Shastry v. B. B. V. P. Puranik,!? in which it was observed that 

“tf there is 20 years’ continuous possession by the person in posseasion, he must now 
succeed in all cases where the first provision in section 73 is prima facie fulfilled, unless 
the landlord proves the exact commencement of the tenancy or unless he proves that the 
defendant is an annual tenant.” 

We are, therefore, of the opinion that the question, which we have formu- 
lated above for decision by us, must be answered in the negative and that a 
tenant cannot claim the status of a tenant of antiquity, if the date of com- 
mencement of tenancy is known. In this connection it is necessary to consider 
what the expression ‘commencement of tenancy’ means, Except in the case of 
one or more isolated leases executed by a tenant during a very long period of his 
possession, the former view was that if a tenant during the period of his tenancy 
executed a lease, the date of commencement of the tenancy was the date on which 
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the lease came into force. This view can no longer be regarded as correct, for, 
under the proviso unless a landlord proves valid written leases covering a 
period of twenty years, he cannot displace the presumption arising under the 
proviso that the tenant is a tenant of antiquity. The words ‘commencement 
of tenancy’ must, therefore, be held to refer to the original or the first tenancy, 
under which the tenant or his predecessor-in-title entered into possession of 
the land as a tenant and since the time of which tenancy he and his prede- 
ceasors-in-title have been in continuous and uninterrupted possession of the 
land. 
Appeal No. 6 of 1953 will now be placed before a Division Bench for further 
orders. 
Answer accordingly. 


APPELLATE CIVIL. 


[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Naik. 


RAMDAYAL AYODHYAPRASAD GUPTA v. K. R. PATIL.® 

Representation of the People Act (XLII of 1950), Sec. 27(1)(2), Sch. [V—Representa- 
tion of the People Act (XLII of 1951), Secs. 100(1)(d) (lil) & (iv), 62—Constitution 
of India, Art. 171(8)(a), Seventh Sch, List H Entry 5—Legislative Councils Act 
(37 of 1957), Secs. 5(1) (2) (5), 12(c)(H)—General Clauses Act (I of 1897), Sec. 3(31) 
—C.P. and Berar Municipalities Act, 1922, Secs. 240, 241, 242—Madhyn Pradesh Local 
Authorities (Electoral Offences) Act (XI of 1952), Sec. 2(2)—C. P. and Berar Local 
Fund Audit Act (IX of 1933), Sec. 3—C.P. and Berar Local Government Act 
(XXXVII of 1948)—Expression ‘municipalkty’ in Fourth Schedule of Act XLII of 
1950 whether tncludes municipal corporation—Whether notified area committee a 
municrpality within that expression in Fourth Schedule—Members selected from 
urban circles of Janapada Sabhas relating to Bombay State whether have right to 
get their names entered in electoral roll of local authorities’ constituency—Electoral 
Registration Officer erroneously entering names of members of notified area com- 
mittees in electoral roll of local authorities constituency—Whether such error attracts 
provisions of s. 100(1) (d) (iil) & (iv) of Act XLII of 1951. 

A municipal corporation is included within the expression “municipality” appear- 
ing in the Fourth Schedule of the Representation of the People Act, 1950. 

The expression ‘municipality’ used in the Constitution of India as well as in the 
Fourth Schedule of the Representation of the People Act, 1950, includes all bodies 
entrusted with the administration of mumicipal affairs of a city ora town. 

A notified area committee is not included in the expression “municipality” used 
in the Fourth Schedule of the Representation of the People Act, 1950. 

Section 27 of the Representation of the People Act, 1950, confers on all the mem- 
bers of the local authorities specified in the Fourth .Schedule of the Act, a right 
to get their names entered tn the electoral roll of the local authorities’ constituency. 
Therefore, under the 7th item [Le. “Janapada Sabhas (Rural Circle)”] in the Fourth 
Schedule to the Act relating to the State of Bombay, such a right is conferred not 
only on members selected from rural circles of the Janapada Sabhas but also on 
members selected from urban circle of the Janapada Sabhas. 

The Electoral Registration Officer erroneously entered the names of the members 
of certain notified area committees in the Vidarbha electoral roll of the Vidarbha 
Local Authorities Constituency for electing members to the Bombay Legislative 

- Council, On the question whether this error on the part of the Officer attracted the 
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provisions of g. 100(1)(d)(t#i) & (iv) of. the Representation of the People Act, 1951:— 
- Held, ‘that there was no tmproper reception of any vote within the meaning of 
the first part of cl. (tH) of s. 100(1)(d) of the Act even assuming that all the mem- 
bers of the notified area committees had voted at the election, 

that under s. 62 of the Act the votes cast by these members were not void and, 
Bieretorey Wiese: Could nok pa “deemed tbs vold yates seihin. the meaning ofthe 
second part of cL (Hi) of s. 100(1)(d) of the Act, and 

tiat the: honcortigliancs ‘gontatt plated in el, (w) o£ k- DOTA) ee he Mat inthe 
non-compliance of the provisions of the Constitution of India or of the provisions 
of the Act or of the rules or orders made under the Act, and, therefore, non-com- 
pliance with the provisions of s. 27(2)(a) read with the Fourth Schedule of the 
Representation of the People Act, 1950, does not fall within the scope and ambit of 
cL (iv) of s 100(1)(d). 


Tre facts appear in the judgment. 


F. 8. Gokhale, P. N. Behere and B. L. Gupta, for the appellant. 
G. J. Ghate, for respondents Nos. 2 and 6 only. 

8. V. Padhys, for respondent No. 2. 

B. E. Mandlekar, for respondent No. 8. 

No appearance for respondents Nos. 1, 4 and 6 to 8. 


Tampg J. This is an appeal under s. 116-A of the Representation of the 
People Act, 1951 (hereinafter referred to as Act of 1951) by one Ramdayal 
aAyodhyaprasad Gupta, a defeated candidate at the election held on January 
24, 1958, for electing five members to the Legislative Council of the State of 
Bombay from the Vidarbha Local Authorities’ Constituency. The questions 
raised in this appeal relate to the scope and ambit of expressions ‘‘ Munici- 
pality’’ and ‘‘Janapada Sabha (Rural Circle)?’ appearing in the Fourth 
Schedule of the Representation of the People Act, 1950 (hereinafter referred 
to as Act of 1950). 

Article 171 of the. Constitution relates to the composition of the Legislative 
Council. It provides that the Legislative Council of a State shall consist of 
members elected from certain electorates referred to in sub-cls. (a) "to (d) of 
cl. (3) of this article and of certain nominated members as provided in sub-cl. 
(e) of the said cl. (3). We are here concerned with the electorate mentioned 
in sub-cl. (a) of cl. (3) of art. 171 which is an electorate consisting of members 
of municipalities, district boards and such other local authorities in the State 
as Parliament may by law specify. Clause (2) of this article provides that 
until Parliament by law otherwise provides, the composition of the Legialative 
Council of a State shall be as provided in cl. (3). The Act of 1950 was en- 
acted by the Parliament to provide for the allocation of seats-in, and the deli- 
mitation of constituencies for the purposes of elections to, the House of the 
People and the Legislatures of States, the qualifications of voters at such elec- 
tions, the preparation of electoral rolls, the manner of filling seats in the Coun- 
cil of States to be filled by representatives of Union territories, and mattera 
connected therewith. Part II-A of Act of 1950 relates to the appointment of 
the officers for carrying out duties enjoined on them under the Act. Section 
13-A provides for appointment of a Chief Electoral Officer for a State, and 
8. 18-B empowers the State Government to appoint Electoral Registration 
Officer for each Assembly Constituency as well as Council Constituency, and 
he is entrusted with the work of preparation and revision of the electoral rolla. 
Section 27 (Part IV) deals with preparation of electoral rolls for Council 
Constituencies. Sub-section (1) of s. 27, inter alia, provides that the consti- 
tuencies referred to im sub-cl. (a) of el. (3) of art. 171 would be termed as 
“Local Authorities’ Constituency.’ Clause (a) of sub-s. (2) of s. 27 provides 
that for the purpose of elections to the Legislative Council of a State in any 
local authorities’ constituency the electorate shall consist of members of such 
local authorities exercising jurisdiction in any place or aréa within the limite 
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of tbat constituency as are specified in relation to that State in the Fourth 
Schedule. Clause (b) thereof provides that every member of each such local 
authority within a local authorities’ constituency shall be entitled to be register- 
ed in the electoral roll for that constituency. The local authorities specified in 
the Fourth Schedule in relation to the State of Bombay are— 

(1) Municipalities. 

(2) District Local Boards. 

(3) Cantonment Boards. 

It is common knowledge that as a result of reorganisation of States brought 
into effect by the States Reorganisation Act of 1956, eight districts of former 
Madhya Pradesh, namely Buldana, Akola, Amravati, Yeotmal, Wardha, Nag- 
pur, Bhandara and Chanda, known as Vidarbha area, were integrated with 
the new State of Bombay formed under cl. (c) of sub-s. (1) of s. 8 of the States 
Reorganisation Act. The former State of Bombay had a Legislative Council 
but the former State of Madhya Pradesh had no Legislative Council. The 
result thereof was that the aforesaid eight districts had no representation in the 
Bombay Legislative Council, and provisions had to be made to secure repre- 
sentation from this area. Similar situation also arose in respect of certain 
other newly formed States. Section 84 of the States Reorganisation Act 
provided for the reconstitution of the Legislative Council for the new State 
of Bombay. The Parliament enacted the Legislative Councils Act, 1957 
(No. 87 of 1957) to provide for the creation of a Legislative Council for the 
State of Andhra Pradesh and the increasing of the strength of the Legislative 
Councils of the States having such Councils and for matters connected there- 
with. Sub-section (1) of s. 5 of this Act provided that the total number of 
seats in the Legislative Council of Bombay shall be increased to 108 and of 
these seats the numbers to be filled by persons elected by the electorates 
referred to in sub-cl. (a) of el. (3) of art. 171 shall be 86. Sub-section (2) of 
s. 5 further provided that as from the commencement of this Act the Delimi- 
tation of Council Constituencies (Bombay) Order, 1951, shall, until other 
provision is made by law, have effect subject to the modifications direct- 
ed by the Second Schedule and in the said Order as so modified, any 
reference to the State of Bombay shall be construed as a reference to 
that State as formed by s. 8 of the States Reorganisation Act, 1956. This 
sub-section read with Second Schedule resulted in the creation of a Local 
Authorities’ Constituency for Vidhardha consisting of the aforesaid 8 dis- 
tricts and the number of representatives that were to be elected by this con- 
stituency was 5. Sub-section (5) of s. 5 farther provided that as soon as may 
after such commencement, elections shall be held to fill such of the seats 
allotted to the several Council constituencies by the Delimitation of Council 
Constituencies (Bombay) Order, 1951, as modified by this Act and such of 
the seats to be filled by persons referred to in cl. (b) of subs. (1) as are then 
vacant, as if these seats had then become vacant. Clause (ce) of s. 12 of 
this Act also amended the Fourth Schedule of the Act of 1950 and the changes 
effected by this Act, so far as it related to the State of Bombay, are contained 
in sub-cl. (#) of cl. (c) of s. 12 of the Act, and it provided for addition of 
certain other authorities to the Schedule already referred to. The combined 
effect of the Act of 1950 as amended by this Act is that the Fourth Schedule 
of the Act of 1950 so far as it relates to the State of Bombay reads as follows :— 
~ “Local authorities for purposes of elections to Legislative Councils 

* s$ + 
Bombay. 
(1) Municipalities. : 

(2) District Local Boards. 

(3) Cantonment Boards. 

(4) District Boards. 

e (5) District Panchayats 
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(6) Town Committees. i 

(1) Janapada Sabhes (Rural Circle).” 

To implement the direction given by subs. (5) of s. 5 of the Legislative 
Councils Act, the Deputy Commissioner of Nagpur came to be appointed as 
Hiectoral Registration Officer under s8. 18-B of the Act of 1950 for Vidarbha 
Local Authorities’ constituency. The Chief Electoral Officer, Bombay, issued 
directions to various Electoral Registration Officers, including the Deputy 
Commissioner, Nagpur, vide his letter dated November 4, 1957, the material 
part whereof reads as follows: 

“So far as the local authorities’ constituencies are concerned, Government has pro- 

posed you for appointment as the Electoral Registration Officer for the constituency 
mentioned in column 1 of the attached statement. You are, therefore, requested to 
prepare the electoral rolls of the local authorities’ constituency for which you are being 
appointed as Electoral Registration Officer. According to the provisions of sub—sec- 
tion (2) of section 27 of the Representation of the People Act, 1950, every member of 
the constituent local authority within-a local authorities’ constituency will be entitled 
to be registered In the electoral roll' of that constituency without any reference either 
to the qualifying date or qualifying .The electoral roll for the local authorities’ 
constituency will consist of a list of such members. In view of this, the question of 
publishing these rolls either preliminarily or finally does not arise.” 
In pursuance of these directions, the Deputy Commissioner, Nagpur, in his 
capacity as Hlectoral Registration Officer of the Vidarbha Local Authorities’ 
Constituency prepared the electoral roll, but it does not appear to have been 
formally published, presumably on account of the directions contained in the 
aforesaid letter of the Chief Electoral Officer, Bombay. In the Bombay 
Government Gazette of December 26, 1957, two ‘notifications under the signa- 
ture of Under Secretary to the Election Commission and purported to be of 
date December 17, 1957, were published. By one notification, Vidarbha Local 
Authorities’ Constituency was called upon to elect 5 members. The second 
notification published the various dates appointed by the Election Commis- 
sion in connection with the election. December 27, 1957, was the last date 
fixed for making nominations, December 30, 1957, for the scrutiny of the nomi- 
nation papers, January 2, 1958, as the last date for withdrawal of candidatures, 
January 24, 1968, for taking a poll, if necessary, and February 8, 1958, was 
the date for completing the election. 

For the election from the Vidarbha Local Authorities’ Constituency, appel- 
lants and respondents Nos. 1 to 8 filed their nomination papers. On the date 
of the serutiny of the nomination papers, an objection was raised to the vali- 
dity of the nomination paper of respondent No. 2 Ishwar Deshmukh on the 
ground that his nomination form was subscribed by persons who were not 
qualified for being voters they being members of the Nagpur Corporation. 
The objection was overruled. Pol was taken on January 24, 1958, the 
method of voting being by single transferable vote. After counting, respon- 
dents Nos. 1 to 5 were declared duly elected on February 8, 1968. Feeling 
aggrieved, the appellant made this election petition to the Election Commis- 
sioner under a. 81 of the Act of 1951 on various grounds. We are, however, 
for purposes of this appeal, not concerned with all the grounds raised. The 
contentions raised by the appellant in the petition and which are material for 
purposea of this appeal in brief were: 


Appellant contended that in preparation of he electoral roll of the 
Vidarbha Local Authorities’ Constituency, the Electoral Registration Officer 
was in error in including the names of 55 councillors of the Nagpur Corpora- 
tion, 10 members of the Fatur Notified Area Committee, 18 members of the 
Tiroda Notified Area Committee, 84 members of the Janapada Sabhas who 
were elected from the urban circles, 60 members of the Janapada Sabhas who 
were elected directly as Presidents, Vice Presidents and Chairmen of the 
Standing Commitees of Janapada Sabhas. In short, the contentions raised 
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on behalf of the appellant were that the aforesaid members were not the mem- 
bers of any of the authorities specified in the Fourth Schedule of the Act of 
1950, and were, therefore, not qualified to vote and their names were wrongly 
included in the electoral roll by the Electoral Registration Officer. The elec- 
toral roll was not published. The appellant or any other person had no 
opportunity to object to the wrong inclusion of these names in the electoral 
roll. No finality, therefore, could be attached to this electoral roll. This error 
has resulted in 212 unqualified persons casting their votes at the election. The 
total number voted at the poll was only 2,027. The voting was by single 
transferable vote. In these circumstances, it was contended on behalf of the 
appellant that a presumption could be raised that the result of the election 
had been materially affected. The aforesaid contentions of the appellant 
failed before the Election Tribunal appointed by the Election Commission. 
The appellant has, therefore, preferred this appeal. 

The first question that arises is whether the names of the Councillors of the 
Nagpur Corporation, the members of the Notified Area Committees of Fatur 
and Tiroda and the members of Janapada Sabhas elected by the urban circles, 
and Presidents, Vice Presidents and Chairmfin of the Standing Committees 
were properly included in the electoral roll. 

As regards the Councillors of the Nagpur Corporation, it is the contention of 
Mr. Gokhale, learned counsel for the appellant, that these councillors were not 
qualified to get their names included in the electoral roll of this constituency. 
On a true construction of art. 171(3) (a) and s. 27 of the Act of 1950 read with 
the Fourth Schedule, persons who are qualified to vote are only members of 
such of the authorities as are specified in the Fourth Schedule. Municipal 
Corporation of Nagpur or any other City is not an authority specified in the 
Fourth Schedule. The authorities specified are only municipalities. A 
‘‘Municipal Corporation’’ cannot be included in the expression ‘‘Munici- 
pality’’. Inclusion of the names of councillora of Corporation of City 
of Nagpur in the electoral roll was, therefore, bad. On the other hand, the 
contention on behalf of the respondent is that a municipal corporation 
is included within the expression ‘‘Municipality’’ appearing in the Fourth 
Schedule. In support of his contention Mr. Gokhale, learned counsel for the 
appellant, has further argued that the expression ‘‘municipality’’ must be 
understood and has to be understood only with reference to the local Acta in 
force in various States and in no other sense. In support of the argument he 
has also referred us to the fifth entry in the Second List of the Seventh 
Schedule of the Constitution, cl. (31) of s. 3 of the Central General Clauses 
Act, 1897 (No. I of 1897), cl. (2) of 8. 2 of the Madhya Pradesh Local Autho- 
rities (Electoral Offences) Act, 1952 (No. XI of 1952) and the Notification 
issued under s. 3 of the C.P. and Berar Local Fund Audit Act, 1933 (Act EX 
of 1933). We find it dificult to accept this contention of Mr. Gokhale. The 
expression ‘‘municipality’’ occurs both in art. 171 of the Constitution as well 
as in the Fourth Schedule of Act of 1950.. This expression has not been defin- 
ed either in the Constitution or in the Act of 1950. In the absence of any 
definition or any other indication in the Act, it is difficult to assume that the 
Constituent Assembly or the Parliament was using the expression ‘‘munici- 
pality”’ in any narrower sense than what it actually means. The primary 
meaning of the word ‘‘municipality’’ as given in the Oxford Dictionary is ‘‘a 
town, city or district possessed of privileges of Local Self Government’’, and 
it is in this sense, in our opinion, that the expreasion has been used both in 
the Act of the Parliament and in the Constitution. It would not be reason- 
able to assume that the intention of the Legislature was to confer a right to 
vote only on the members of a body for the municipal administration 
of a town and deprive the councillors or members of. the corporation, 
which is nothing but a body for the municipal administration of a city, 
of this right. There appears to be no good reason to infer any such 
intention. The provisions of the Central enactments referred .to by 
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Mr. Gokhale, also, in our view, are not of any assistance to him. Item 5 of 
List 2 of the Seventh Schedule of the Constitution reads as follows: 

“Local Government, that is to say, the constitution and powers of municipal cor- 
porations, improvement trusts, district boards, mining settlement authorities and other 
local authorities for the purpose of local self-government or village administration.” 
True, the expression used is ‘municipal corporation’ but it is to be noted that 
in this entry the expression ‘municipality’ or ‘municipal committee’ is not 
used. It cannot be assumed that the intention of the Constitution-makers was 
to empower the State Government to enact in respect of municipal corporation 
i.e. a body to conduct municipal affairs of a city only and not in respect of the 
municipal committee or municipality ie. a body to conduct the municipal 
affairs of a town. It appears that the expressions ‘municipality’ and ‘muni- 
cipal corporation’ have been interchangeably used in the Constitution, such | 
expression meaning a body for conducting the municipal administration of 
cities or towns. Similar is the -position also when we refer to cl. (31) of s. 3 
of the General Clauses Act. It reads: 

a docal authority’ shall mean a munictpal'‘committee, district board, of port com- 

missioners or other authority legally entitled to, or entrusted by the Government with, 
the control or management of a municipel or local fund.” 
It is pertinent to note that the expression used is ‘municipal committee’ and 
there is no reference to municipal corporation. For reasons already stated 
above, it is difficult to assume that the intention of the Legislature in enacting 
the eral Clauses Act was to exclude a municipal corporation from 
the definition of local authority. The other two references to the Provincial 
Acts undoubtedly make mention both of corporation as well as municipality. 
Jt is true that in cL (2) of s. 2 of the Madhya~ Pradesh Local Autho- 
rities (Electoral Offences) ge and in the list of local bodies published 
under s. 8 of the C.P. and Berar Local Fund Audit Act, 1983, both the 
expressions ‘City of Nagpur Corporation’ and ‘municipal committee’ are 
used, but it cannot be lost sight of that both these enactments have a specifie 
objective. The former was enacted to provide for electoral offences of or in 
connection with the election of certain bodies, and the Legislature, therefore, 
was enumerating these bodies-ez abundanti cautela. Similar is the case with 
the list published under the C.P. and Berar Local Fund Audit Act. It is to 
be noted that the accounts of every local authority is not subjected to audit 
under the Act unless the State Government, by. notification, declares that the 
accounts of a particular body would be subject to audit under the Act. That 
being the position, the State Government had to enumerate in the notification 
all these bodies whose accounts it desired to be subjected to audit under the 
Act. Reference to the two aforesaid enactments, therefore, in our view, is 
hardly of any assistance to the appellant in his entention that the municipal 
corporation is not included in the expression ‘municipality’. 

In the result, therefore, in our opinion the. expression ‘municipality’ used 
in the Constitution as well as in the Fourth Schedule of the Act of 1950 is used 
in the most widest sense and includes all bodies entrusted with the administra- 
tion of municipal affairs of -a city or a town. The Electoral Registration 
Officer, therefore, was not in error in including the names of the councillors 
of the City of Nagpur Corporation in the electoral roll for the Vidarbha Local 
Authorities’ Constitnensy.- », 

Turning next to the contention of Mr. Gokhale relating to the members of 
the Notified Area Committees of Tiroda and Fatur, in our opinion, the con- 
tention is well founded, as, in our opinion, it is not possible to hold that a noti- 
fled area committee is a body which carries on the municipal administration 
of a city or a town. We will first refer to the provisions contained in the C.P. 
and Berar Municipalities ‘Act, 1922. Sub-section (1) of s. 240 provides: that 
the Provincial Government may, by notification, declare that, with respect to 
some or all of the matters upon which a. municipal fund may be expended 
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under s. 68, improved arrangements are required within a specified local area, 
which, nevertheless, it is not expedient to constitute as a municipality. Sub- 
section (2) provides that such area would be ealled a ‘‘Notified Area”. Under 
subs. (3) of s. 240, the area which the Provincial Government is authorised 
to declare as a notified area is one having a population less than 10,000. Sub- 
clause (d) of cl. (1) of s. 241 provides for the constitution of a committee to 
conduct the administration of the notified area. It was not possible for us to 
refer to the provisions of the enactments in force in all other States except the 
two Acts, namely the Bihar and Orissa Municipal Act of 1922 and the Bombay 
District Municipal Act of 1922. The provisions of these two enactments to 
certain extent are the same. We, therefore, consider that the body, that is the 
notified area committee, thus being & body not discharging the functions of 
municipal administration of a city or a town, does not fall within the meaning 
of the term ‘municipality’, Mr. Ghate, learned counsel for respondents 
Nos. 2 and 5, referred us to the provisions of s. 242 of the C.P. and 
Berar Municipalities Act, and on the strength of these provisions he contends 
that the Act itself recognises a notified area committee as a municipal com- 
mittee, and therefore, the expression ‘municipal committee’ includes a notified 
area committee. He further contends that s. 240 onwards fall within Chap- 
ter XX XI—‘‘Small Towns’’, and it is his contention that a notified area 
committee also is a body that conducts the municipal affairs of a town. In 
our opinion, there is little force in the contention raised by Mr. Ghate. Wae 
have already shown that on the language of sub-s. (1) of s. 240 a notified area - 
committee ig constituted by the Government when the Government is of opinion 
that it is not expedient to constitute a municipality. Section 242 also does 
not provide that a notified area committee when constituted would have the 
rights and privileges of the municipal committee but the expression used is 
that for certain purposes mentioned in that section a notified area committes 
shall be deemed to be a municipal committee. Now the use of the word 
‘“‘deemed’’ affords answer to the contention of Mr. Ghate. In Income-Taz 
Commissioner, Bombay Presidency v. Bombay Trust Corporation’ their 
Lordships of the Privy Council observed (p. 55): 

“Now when a person is ‘deemed to be’ something, the only meaning possible is that 

wherees he is not in reality that something the Act of Parliament requires him to be 
treated as if he were.” 
Thus, on the language of s. 242 itself it is clear that a notified area committee 
is, in fact, not a municiality but for certain purposes as provided in the sec- 
tion it would be treated as a municipality. This fiction, in our opinion, can- 
not be carried further so as to include a notified area committee in the 
expression ‘municipality’ used in the Fourth Schedule of the Act of 1950. 


Apart from this, there is another difficulty in the way of Mr. Ghete. If wa 
turn to the Fourth Schedule, it would be seen that therein a ‘‘notifled area 
committee’’ is specified as one of the authorities whose members are entitled 
to be enrolled in the electoral roll of the local authorities’ constituency so far 
as they relate to the State of Bihar, State of Madhya Pradesh, State of Punjab 
and State of Uttar Pradesh but is not included so far as it relates to the State 
of Bombay, State of Madras, State of Mysore and State of West Bengal 
Now, when the Legislature has specifically included a notifled area committee 
in this Schedule so far as it relates to some of the States and has omitted it 
from other States, it is clear that the omission is intentional. It is also perti- 
nent to note that in those States where a notifled area committee is included 
in this Schedule, the expression ‘municipality’ is also separately used. Thia 
also indicates that the Legislature has treated a notified area committee as a 
local authority separate and distinct from a municipality. It would also be 
seen that so far as Vidarbha is concerned, the Act in force in the Vidarbha 
area, namely the C.P. and Berar Municipalities Act, which provides for the 
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formation of a '‘Notified Area Committes’’, is also in force-in the areas which 
formed part of the former State of Madhya Pradesh and which now form part 
of the new State of Madhya Pradesh. In the list of local authorities relating 
to the formation of Madhya Pradesh Council, a notified area committee is 
specifically mentioned but relating to the Bombay State a notified area com- 
mittee is not included. This omission algo indicates that the Legislature did 
not intend to confer on the members of a notified area committee in the Vidarbha 
area a right to be enrolled in the electoral roll of the local authorities’ consti- 
tuency for electing members to the Legislative Council. In our opimo, there- 
fore, the Electoral Registration Officer was in error in entering the names of 
13 members of the Tiroda Notified Area Committee and 10 members of 
the Fatur Notified Area Committee in the electoral roll of the Vidarbha 
local authorities’? constituency. Mr. Ghate has also advanced an argu- 
ment that it is not open to the appellant to challenge the inclusion of the 
names of the-aforesaid 28 members masmuch as he has failed to call the Chief 
Electoral Officer to the witneds box to explain as to why he had asked the namea 
of the 23 members to be included in the electoral roll. In our opinion, the argu- 
ment has very little substance. “Whatever view the officer may be holding for 
including the names of the members of the notified area committee in the elec- 
toral roll is wholly irrelevant in construing a statute. 


Turning to the inclusion of the names of the Janapada Sabhas elected from 
urban circles and inclusion of the names of the Presidents, Vice Presidents 
and Chairmen of the Standing Committees of the Janapada Sabhas, it is the 
contention of Mr. Gokhale that their names had been wrongly included. He 
referred us to the 7th item in the Fourth Schedule relating to the State of 
Bombay which reads: 


“Janapada Sabhas (Rural Circle),” 


and laying emphasis on the words ‘‘Rural Circle’’, he very vehemently con- 
tends that the intention of the Legislature is to confer a right only on 
the members elected from the rural circles and on no other member. He has 
also taken us through certain provisions of the C.P. and Berar Local Govern- 
ment Act, 1948 (XXXVIII of 1948) under which Janapada Sabhas are con- 
stituted. To summarise these provisions, s. 8 empowers the State Government 
to divide the State into administrative.areas to be known as Janapada. It 
also empowers the State Government to sub-divide a Janapada area into two 
categories of circles (1) an urban circle and (2) a rural circle. The urban 
circle consists of the -existing municipal and notified areas comprised in a 
janapada, and the rural circle consists of the areas in a janapada other than 
municipal, notified and cantonment areas. Sub-section (1) of s. 4 of the Act 
provides that for each Janapada a Sabha would be constituted. Sub-sec- 
tion (1) of.s. 6 provides that such Sabha would consist of the councillors elect. 
ed by the electoral divisions in the rural circle and such number of councillors, 
not exceeding one-sixth of the total number of councillors of the Sabha, as may 
be prescribed. Sub-section (5) of s. 8 empowers the State Government to sub- 
divide the rural circle into electoral divisions. On the other hand, the urban 
circle in the janapada area constitutes only one electoral division. Sub-sec- 
tion (1) of s. 18 provides that after a Sabha has been constituted, it shall at 
its first meeting elect from its own body, or from other persons residing in the 
janapada area and qualified to be a councillor, a chairman and a deputy 
chairman of the Sabha, and subs. (2) of s. 18 provides that the chairman and 
the deputy chairman so elected shall be deemed to be councillors under the 
Act. Sub-section (1) of s. 28 provides that every Sabha shall appoint certain 
standing committees mentioned therein, and sub-s. (3) of s. 23 provides that 
every standing committee shall have a ‘chairman elected either from the coun- 
cillors or from other persons residing in the Janapada area and qualified to 
be a councillor, and a chairman when so elected would be deemed to be 
a councillor of the Janapada Sabha. The aforesaid provisions undoubtedly 
L.R.—TT 
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indicate that the Janapada is divided into two circles, rural circle and urban 
circle. The urban circle consists of the existing municipal and notifled areas 
comprised in the Janapada. It is also clear that a chairman or a deputy chair- 
man of the Janapada Sabha or a chairman of the standing committee need 
not neceasarily be a person resident in the rural circle, and it is on the 
strength of these provisions and mention of the words ‘rural circle’ in the 
entry in Fourth Schedule that the contention of Mr. Gokhale is founded. We 
find it difficult to accept this contention of Mr. Gokhale. In the first instance, 
if the contention is accepted, it would mean that the right to vote or in other 
words right to get the name entered in the electoral roll of the local authorities’ 
constituency is conferred not on all the members of the Janapada Sabha but 
only on some of them, namely those elected to the Janapada Sabha from the 
rural circles. Had the Legislature so intended, it would have used the 
expression ‘‘members elected to the Janapada Sabha from rural circles’’. 
The expression used in thé aforesaid 7th item is not that. To accept 
Mr. Gokhale’s contention it would: be necessary to read certain words in that 
item. A Court would refrain from adopting this course unless it is so com- 
pelled. We also find another difficulty in the way of Mr. Gokhale. In our 
opinion, the rule of construction requires us to read this entry in conjanction 
with the main provision contained in the section under which the schedule is 
framed, and it would-not be proper to read that entry completely divorced 
from the provisions of the said section. The relevant provision is cl. (a) of 
sub-s. (2) of s. 27 of the Act of 1950. It reads: 


“For the purpose of elections to the Legislative Council of a State in any local 
authorities’ constituency— 

(a) the electorate shall consist of members of such local authorities exercising 
jurisdiction in any place or area within the limits of that constituency as are speci- 
fied in relation to that State in the Fourth Schedule;” l , 
On the language of this clause, it is clear that in framing the Schedule, the 
intention of the Legialature was only to specify a local authority and was not 
to confer the right only on certain members of that local authority. Had that 
been the intention, in our view, cl. (a) of sub-s. (2) of s. 27 would have read— 


“For the purpose of elections to the Legislative Council of a State In any local 
authorities’ constituency— 

(a) the electorate shall consist of such members of such local authorities exercis- 

ing jurisdiction in any place or area within the limits of that constituency as are spe- 
cifled in relation to that State in the Fourth Schedule.” 
To accept Mr. Gokhale’s contention would mean to add the word ‘such’ in 
sub-cl. (a) before the word ‘members’. As already stated, a Court in inter. 
preting a statute would refrain from adding anything to the statute unless the 
context clearly so indicates. Further, the Legislature has not left the matter 
in any doubt. After enacting sub-cl. (a) and the Schedule, it has fur- 
ther enacted sub-cl. (b) to sub-s. (2) of s. 27 of the Act and it reads: 

“every member of each such local authority within a local authorities’ constituency 
shall be entitled to be registered in the electoral roll for that constituency;” 
Assuming that there is any ambiguity in the language of the aforesaid 7th item 
of the Fourth Schedule, no doubt is left in our mind on account of the provi- 
sions of cL (b) of subs. (2) of s. 27 that the intention of the Legislature was 
to confer on all the members of the local authorities specified in the Fourth 
Schedule a right to get their names entered in the electoral roll of the local 
authorities’ constituency. Mr. Gokhale in support of his contention also 
argued that the C.P. and Berar Local’Government Act, 1948, is in force in the 
areas of the present Madhya Pradesh which formerly formed part of the old 
Madhya Pradesh. ‘The expression used in the second item of the Fourth 
Schedule relating to the Madhya Pradesh is ‘Janapada Sabha’. The expression 
used in' the 7th item of the Bombay list is ‘Janapada Sebhas (Rural Circle)’ 
Mr. Gokhale contends that the use of these different expressions in the afore- 
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gaid two items clearly indicates that the intention of the Legislature was to, 
confer a right to vote on all members so far as Madhya Pradesh was concern- 
ed, but so far as the State of Bombay is concerned the intention was to confer the 
right only on members elected from rural circles. If these two entries are 
read only by themselves this argument no doubt is plausible, but in view of the 
clear indication of the intention of the Legislature contained in cls. (a) and, 
(b) of subs. (2) of s. 27 of the Act of 1950, cannot be accepted. In our judg- 
ment, therefore, the Electoral Registration Officer was not in error in including 
the names of all the members of the Janapada Sabhas in the electoral roll of 
the local authorities’ constituency for Vidarbha. 

The result is that the appellant has been able to establish his contention only 
in respect of 28 members of the Notified Area Committees of Tiroda and Patur. 

The question that next arises is whether on account of this error on the part 
of the Hlectoral Registration Officer, the appellant is entitled to claim the re- 
lief claimed by him, namely setting aside the election. On our findings, it is 
not necessary to consider the contention of Mr. Gokhale, relating to the validity 
of the nomination paper of respondent No. 2. It is not in dispute that it was 
subscribed by councillors of the Nagpur Corporation whose names had been in- 
cluded in the electoral roll of the constituency. As already stated, inclusion 
of the names of the councillers was valid. That being the position, acceptance 
of the nomination paper of respondent No. 2 is not open to challenge. Mr. Gok- 
hale next contends that the aforesaid error on the part of the Electoral Regis- 
tration Officer in including the names of 28 members of the Notified Area Com- 
mittees would attract the provisions of sub-cls. (#4) and se of el. (a) of 
sub-a. (1) of s. 100 of the het of 1951. Sub-clause (#4) reads 


“(d) shat ‘the emili òf dis ‘election: inao Tarak H Gugserhé A venind candidi 
has been materially affected—.. 

(#4) by the improper reception, refusal or rejection of any vote or the reception 
of any vote which is vold.. 
This sub-clause contemplates two contingencies—(1) improper reception, 
refusal or rejection of any vote, and (2) reception of any vote which 
is void. The question of reception, refusal or rejection of a vote arises only 
at two stages, the first when the voter goes to the polling station to vote, and 
the second when the votes cast are counted. This clause obviously relates to 
something that happens at those two stages. The contention of Mr. Gokhale 
is not that either the Polling Officer or the Returning Officer was in error on 
account of his failure to comply with the duties which were cast on him, but 
his contention, as already stated, is that the Electoral Registration Officer was 
in error in including the names. Now, once the name is included in the elec- 
toral roll, the provisions of s. 62 come into play. Sub-section (1) of s. 62 pro- 
vides that no person who is not, and except as expressly provided by this Act, 
every person who is, for the time being entered in the electoral roll of any 
constituency shall be entitled to vote in that constituency. Mr. Gokhale has 
not been able to show to us that the Act makes any express provision which 
would have entitled the appellant to raise an objection either before the Poll- 
ing Officer or before the Returning Officer that the votes cast by the members 
of the Notified Area Committees should not be accepted even though their 
names had been entered in the roll. In our opinion, therefore, we do not think 
that there has been any improper reception of any vote within the meaning of 
the first part of the aforesaid sub-cl. (i) even assuming that all the 23 mem- 
bers of the Notified Area Committees had voted at the election. It is next to 
be considered whether the votes cast by these 23 persons could be termed ds 
votes which were void. In view of the language of sub-s. (1) of s. 62 of the 
Act of 1951, it is not possible for us to hold that these votes were void’ votes. 
On the language of the said sub-section, an error in including the name would 
not by-iteelf render a vote as a void vote. The position becomes clear, when we 
tarn to sub-ss. (2), (3) (4) and (5) of s. 62, and when we turn to these sub- 
sections it is clear that even when the name of a person has been entered-in an 
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electoral roll; he is debarred from voting or the vote cast by him is rendered 
void on account of certain circumstances mentioned in sub-as. (2) to (5). Such 
votes alone, in our opinion, could be deamed to be void votes within the meaning 
of sub-cl. (iti) of cL (d) of subs. (1) of s. 100. 


Tt is next to be seen whether the aforesaid error would fall within sub-cl. (Ww) 
of cl. (d) of sub-s. (1) of s. 100. It reads: 

“That the result of the election, in so far as tt concerns the returned candidates, 

has been materially affected by any non-compliance with the provisions of the Consti- 
tution or of this Act or of any rules or orders made under this Act, the Tribunal shall 
declare the election: of the returned candidate to be void.” 
It has been held by the Supreme Court that the expreasion ‘non-compliance’ is 
wide enough to include any infraction of the Constitution or the Act or the 
rules or orders. In Durga Shankar Mehta v. Thakur Raghuraj Singh? their 
Lordships observed (p. 279): 

“There is no material difference between ‘non-compliance’ and ‘non-observance’ 

or ‘breach’ and this item in clause (c) of sub-section (2) may be taken as a residuary 
provision contemplating cases where there has been infraction of the provisions of the 
Constitution or of the Act but which have not been specifically enumerated in the other 
portions of the clause.” 
As already observed, the appellant has no doubt established that in the in- 
clusion of the 23 names of the members of the Notified Area Committees -in the 
electoral roll. This no doubt is an infraction of cl. (a) of sub-s. (2) of s. 27 
read with the Fourth Schedule of the Act of 1950. It is to be seen whether the 
said infraction would fall within the aforesaid sub-cl. ($w). It is the conten- 
tion of Mr. Mandlekar, learned counsel for respondent No. 3, that the non- 
compliance contemplated in sub-cl (iv) is the non-compliance of the provisions 
of the Constitution, or of the provisions of the Act of 1951 or of the rules or 
orders made under the Act of 1951. Non-compliance of the provisions of the 
Act of 1950 does not fall within the scope and ambit of sub-cl. (w). This con- 
tention, in our opinion, has substance. The relevant provisions of s. 100 con- 
tained cl. (o) of sub-s. (2) of s. 100, prior to their amendment, were: 

“(2) Subject to the provisions of sub-section (3), tf the Tribunal is of opinion—.. 

(c) that the result of the election has been materially affected.. by ny fon: 
compliance with the provisions of the Constitution or of this Act or of any rules or 
orders made under this Act or of any other Act or rules relating to the election, or by 
any mistake in the use of any prescribed form, 
the Tribunal shall declare the election of the returned candidate to be void.” 

Thé present provisions contained in the aforesaid sub-cl. (w) and the pro- 
visions, as they were prior to the amendment of s. 100, when read together, it 
is clear that the former provision was wider in terms and the election was open 
to challenge on account of non-compliance of the provisions of all the Acts re- 
lating to election. The Legislature has amended this section and in the new 
provision has deleted the part so far as it related to the challenge to other 
enactments and has confined a right only to the infraction of the provisions of 
the Constitution, the Act of 1951 and the rules and ordera framed under that 
Act. That being the position, it would be reasonable to assume that the in- 
tention of the Legislature was to debar a challenge to an election on account of 
the non-compliance with the provisions of the Act of 1950 which inter alia pro- 
vides for preparation of electoral rolls. It is, however, the contention ‘of 
Mr. Gokhale that in this case the electoral roll was not even published; his 
client had no opportunity to challenge the inclusion of the names of the afore- 
said 23 members in the electoral roll; no finality to the electoral roll, therefore, 
could be attached. He further contends that that being the position; the elec- 
tion itself was void. He also referred us to the following decisions reported 
in Kanglu v. Chief Ezeguiwe Officer, Janapada Sabha, Durg®, Vithaldas v. 
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Sadanand* and Vinayak v. Gopal® in support of his contention that no finality 
could be attached to the electoral roll when there had been no opportunity to 
get the electoral roll corrected. There is a good deal of force in this contention. 
In Chief Commr. Ajmer v. Radhey Shyam®, their Lordships of the Supremé 
Court observed (p. 808) : 

“It is of. the emsence of these elections that proper electoral rolls should be mam~ 
tained and in order that a proper electoral roll should be maintained it is necessary 
that after the preparation of the electoral roll opportunity should be given to the parties 
concerned to scrutinize whether the persons enrolled as electors pomessed the requi- 
alte qualifications. Opportunity should also be given for the revision of the electoral 
roll and for the adjudication of claims to be enrolled therein and entertaining objections 
to such enrolment. Unless this is done, the entire obligation cast upon the authorities 
holding the elections is not discharged and the elections held on such imperfect electoral 
rolls would acquire no validity and would be liable to be challenged at the instance of 
the parties concerned.” l CO 
It must be conceded that this salutary rule laid down by their Lordships of 
the Supreme Court has not been observed. The Chief Electoral Officer had 
issued instructions to the Hlectoral Registration Officer only on November 4, 
1957, for preparation of the electoral roll. It was also observed therein that 
the question of publishing the electoral roll either- preliminarily or finally does 
not arise. The constituency was called upon to elect members by 4 notification 
appearing in the gazette of December 26, 1957. There is no material on record 
to show that in between these dates the electoral roll was, in fact, published or 
that any publicity was given to the publication of the electoral roll.’ By. 
another notification, which appeared in the gazette of December 26, 1957, the 
date of nomination as fixed was December 27, 1957. The interval was only of 
a day. In these circumstances, it does appear that the appellant had no op- 
portunity to get the electoral roll corrected. On behalf of the respondents, we 
were referred to the provisions of cls. (o) and (d) of sub-s. (1) of s. 27 of the, 
Act of 1950 and the provisions of ss. 15, 16, 18, 22 and 23 as they stood prior 
to the amendment in the year 1958, and it has been argued on their behalf that 
it'was not obligatory on the part of the Electoral Registration Officer to publish 
the electoral roll and it is also contended that it was not open to anybody 
under the provisions, as they then stood, to complain of erroneous inclusion of 
the name of any person in the electoral roll. The contention is well-founded. 
It-appears there had remained a lacuna in the Act which had resulted in a 
denial of a very valuable right of objecting to the inclusion of a name in the 
electoral rolls on the ground of lack of requisite qualifications. This lacuna 
has, however, now been removed by amendment of s. 22 by Act No. 58 of 1958. 
We are here concerned whether this lack of opportunity to challenge the 
wrongful inclusion of the names of the 23 aforesaid members can afford a ground 
for setting aside the election and whether it would be within our competence 
to'grant that ‘relief in exercising appellate power under the Act of 1951. As 
already shown, on the construction put by us on sub-cl. (Ww) of cl. (d) of 
sub-s. (1) of 8, 100, it cannot:afford a ground to the appellant to get the election: 
set aside. It, therefore, would not be within our competence in exercise of: 
our appellate jurisdiction to set aside the election on this ground. The other. 
decisions to which reference was made are also, in our opinion, not of dny 
assistance to the appellant as they relate to the construction of the provisions 
of different statutes, and each case, therefore, turns on the provisions of the 
statute to which it relates. We have not been shown a case relating to the 
Act of 1951, as it now stands, where it is held that the lack of opportunity to 
get the election roll corrected would- afford a ground for setting aside the élec- 
tion. On the' other hand, the provisions of sub-s. (1) of s. 62 indicate that 
the Legislature intended to attach finality to the electoral roll subject to cer- 
tain conditions mentioned in sub-ss. (2) to (5) of the Act. A 
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Even assuming for a moment that the non-compliance with any of the pro- 
visions of the Act of 1950 would fall within the ambit and scope of the said 
sub-cl. (#v), there is another hurdle in the way of the appellant. It is to be 
noticed that it is not sufficient to establish that there had been non-compliance 
with any of the provisions. It has further to be established that the result of 
the election, in so far as it concerns the returned candidates, has been mate- 
rially affected on account of that non-compliance. The burden to establish it 
lies on the appelant, and howsoever it may be difficult to discharge that bur- 
den, it is incumbent on him to discharge it. In Vashtst Narain v. Dev Chandra,’ 
it has bean observed by their Lordships (p. 615): ; 

“This section indicates that an election is not to be declared invalid if it appears 
to the Tribunal that non-compliance with statutory rules or any mistake in the use of 
such forms did not affect the result of the election. This throws the onus on the person 
who seeks to uphold the election. The language of Section 100(1)(c), however, clearly 
places a burden upon the objector to substantiate the objection that the result of the 
election has been materially affected.” 

After considering the case law on the question, their Lordships further ob- 
served (p. 616): . 

“,,.That is a matter which has to be proved and the onus of proving it lies upon the 

petitioner. It will not do merely to say that all or a majority of the wasted votes might 
have gone to the next highest candidate.” 
It is to be seen whether the appellant has discharged this burden. The burden 
undoubtedly could have been discharged if a presumption that the result of 
the election has been materially affected could have been raised on the facta” 
and circumstances. If the appellant had been able to establish his case in 
full and had been able to show that the names of as many as 212 members had 
been wrongly entered in the electoral roll, then it would have been possible to 
presume that the result of the election had been materially affected, but the 
position that is obtained on our findings is that the names of only 23 members 
had been wrongly entered in the electoral roll. It is not in dispute that the 
valid votes cast were 2001. In these circumstances,.in the absence of .any 
further evidence, it is not possible for us to hold that the result of the election 
has been materially affected. 

Mr. Gokhale, however, contends that it was not necessary for the appellant 
to lead any evidence; he had made an application to the Tribunal to get the 
documents pertaining to the election brought before it; these documents were 
brought in the Court and amongst these documents is a marked voters’ list, i.e. 
a voters’ list on which remarks were made as and when it was found necessary. 
Referring us to r. 19 read with r. 27(3) of the rules framed under the 
Act, Mr. Gokhale argues that by referring to these documents, it is possible 
for the Court to ascertain as to whether the result of the election has been 
materially affected or not and the case should be remanded to the Court for ` 
that purpose. We find it dificult to accept this contention. No witness has 
deposed that even one out of these 23 voters has voted at the election. In our 
opinion, in these circumstances, it is not now open to the appellant to ask for 
a rambling enquiry involving scrutiny of documents requiring a special skill 
and take a chance on its result. We do not, therefore, consider it necessary to 
remand the case for this purpose. Appellant having failed to establish that 
the inclusion of the names of 23 members in the voters’ list has materially af- 
fected the result of the election, the appeal must fail. 

In the result, therefore, the appeal fails and is dismissed. The appellant 
shall pay 2/8 costs of the respondents throughout. 

Appeal dismissed. 
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Before Mr. Justice Gokhale and Mr. Justice V. S. Desai. 


ABDUL KAYUM MAHOMED HOOSEIN PITALVALA v. EBRAHIM 
ABBASBHAI HARIANIYV. ALLA. y 


Presidency Small Cause Courts Act (XV of 1882), Secs. dl, 46, 47—Bombay Rents, Hotel 
and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 28—Defendant sub- 
letting premises to plaintiff before coming into force of Bombay Rent Act—Defen- 
dant in 1954 filing ejectment application against plaintiff under s. 41 of Act XV of 
1882 and obtaining order in his facour—Suit by plaintiff against defendant filed in 
Bombay City Civil Court under s. 47 of Act XV of 1882 for declaration that defen- 
dant’s ejectment application act of. trespass—Plaintiff in plaint claiming protection 
under Bom. Act LYTI of 1947-—Jurisdiction of Bombay City Civil Court to entertain 
sult—Whether suit within ambit of s. 28 of Bom. Act LVI of 1947. 


The defendant sub-let certain premises to the plaintiff in April 1945 on a monthly 
rent, and the plaintiff continued to be in exclusive possession and occupation of the 
premises and paid the rent to the defendant.. 'In 1954 the defendant filed an eject- 
ment application against the plaintif in the Court of Small Causes, Bombay, under 
s. 41 of the Prealdency Small Cause Courts Act, 1882, to recover posseasion of the 
premises on the basis that they were given to the plaintiff under leave and licance 
and that the licence was revoked. The plaintiff contended that he was the lawful 
sub-tenant of the defendant. The Court, however, passed an order in favour of the 
defendant. The plaintiff then filed a suit in the Bombay City Civil Court under s. 47 
of the Presidency Small Cause Courts Act for a declaration that the defendant's 
ejectment application was an act of trespess and that the defendant was not entitled 

- to recover posession of the premises. In his plaint the plaintiff after describing him- 

self as a lawful sub-tenant of the defendant stated that he was entitled to the pro- 
tection of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. 
The defendant inter alia contended that the plaintiff was not his sub-tenant but was 
' in occupation of the premises as his licencee and that the suit as framed by the plain- 
tiff could not be entertained by the Bombay City Civil Court:— 

Held, that as the order af possession obtained by the defendant was under the 
summary procedure provided under Chapter VII of the Presidency Small Cause 
Courts Act, the plaintiff was entitled to challenge that order by filing a suit as con- 
templated by ss. 46 and 47 of the Act, 

that merely because of the statement in the plaint that the plaintiff was entitled to 
the protection under the Bombey Rent Act, the suit did:not fall within the ambit 
of s. 28 of the Bombay Rents, Hotel and Lodging House Rates Control Act, and 

that, therefore, the Bombay City Civil Court had jurisdiction to entertain the suit. 

Govindram Salamatrai v.. Dharampal! Madhavprasad Kalkaprasad vy. Indtrabati,’ 
Herswerup Khannamal v. Nendram, Babulal Bhuramal v. Nondram Shivram' and 
' Jaswantlal v. “Western Comp, India,” referred to. 


"Tum facts are stated in the judgment.. 


_ D. 8. Parikh, for the appellant. 
8. J. Sorab ji, instructed by Jehangir and ‘Seervai, tor the respondent. 


Gornae J. This is an appeal by the original defendant against a decree 
passed in respondent’s favour by the Bombay City Civil Court in Suit No. 1106 
of 1956. The suit came to be filed in the following circumstances: 

The premises in the suit consist of a room on the first floor of Bandukwalla 
Bungalow situated at first Hasnabad Lane, Santa Cruz. The present appel- 
lant was the tenant of the suit room as well as.a room on the ground floor, of 
the same building. According “to the plaintiff in April 1945 the room in suit 
was sublet:to him by the defendant on a monthly rent of Ra. 15 and a further 








“Decided, F 34/25, 1959. First 2 (1952) 85 Bom. L. R. 21. 
No. 577 of , against the decialon ~ 3 (1985 58 Bom: Lo R. 288. 
G. Chitale, Judge, Ciyil Court at 4 (1958) 00 Bom. L. R. 954, 8. O. 
Bombay, in Civil Buit No. 1108 of 1956. 5 (1989) 61 Bom. L. R. 1087. 


1 (1954) 53 Bom. L. R. 386. 


1224 _ ‘THE BOMBAY LAW BHPORTHR, [Vou Lx, 


amount of Rs. 3 was payable for electric charges, and it is the plaintiff’s case 
that he was in exclusive possession and occupation of the said room and used 
to pay to the defendant the amount of Rs. 18 per month inclusive of rent and 
electric charges upto Octobér 1950, but the defendant did not pass any 
receipts in his favour in respect of this payment ‘of rent. In October 1950 
the defendant threatened to evict the plaintiff and to throw out his belongings 
from the room and the plaintiff had to address a letter to the defendant through 
his advocate on November 20, 1950, recording -as to how he got possession of 
the room, and he also sent a sum of Ba. 18- bý postal money order in respect 
of rent and electric charges for October 1950.° The defendant was also ‘called 
upon to’send all rent receipts which had not been issued in favour of the plain- 
tiff, but the defendant gave a reply on November 25,°1950, through his advo- 
cate, denying that the plaintiff was a tenant but alleged: that he was permitted 
to stay in the room under leave and licence of. the defendant. The defendant 
also denied that he had received any rent from the. plaintiff.. According to 
the plaintiff in October 1950 he. came to know that the. defendant was paying 
rent of Rs. 15 only per month in respect of both the rooms, namely, the, room 
in suit as well as the room on the ground floor-and, therefore, the plaintiff 
approached him through one Kadarbhai for reduction of rent but the. defen- 
dant insisted on his paying Rs. 18 per month as the plaintiff had been doing 
upto that time. In 1964 the defendant filed an application being ejectment 
Application No. 2102 of 1954 in the Court of Small Canne under s. 41 of the 
Presidency Small Cause Courts Act against. tho plaintif for recovery of 
possession of the suit room on the basis that-it was given to the plaintiff 
under leave and licence and that the licence had been revoked: „This allega- 
tion was denied by the plaintiff who contended that he was the lawful sub- 
tenant of ‘the defendant. However, the Small Causes Court passed -an order 
om February 17, 1956, in favour of the defendant under which the plaintiff 
was required to vacate the premises by June 30, 1956. It is the cage of the 
` plaintiff that he was at all times the lawful sub-tenant of the defendant in 
respect of the suit room and ‘was in exclusive possession and occupation -there- 
of and was entitled to protection under the Bombay Rent Act. The plaintiff, 
being aggrieved by the order .of ajectment obtained: by -the defendant in the 
Small Causes Court under s. 41 of the. Presidency Small Cause Courts 
Act, filed the present suit for a declaration that the said ejectment application 
was an act.of trespass and that the defendant was-not entitled to recover pos- 
seesion of the premises from :the plaintiff. ‘Without prejudice to, these con- 
dentions, the plaintiff. also stated that, there being no notice of, revocation of 
the leave and licence all by the. defendant and the same not having been 
proved before the Small Causes Court, the defendant was not, entitled to obtain 
the order of ejectment. On this basis the plaintiff filed the-present suit under 
s. 47 of the Presidency Small Cause Courts „Act which will hereafter 
be referred to as ‘the Act’ in this judgment. The suit was filed on April 26, 
1956, and the plaintiff prayed titer alia for.a declaration that the gjectment 
application No. 2102 of 1954 filed by the defendant against the plaintiff and 
the aforesaid order dated February 17, 1956, amounted to acta of trespass ‘and 
the defendant was not entitled to recover possession of the premises in suit. 
He also claimed a sum of Ra. 100 by way of aoe tai or OPAR in’ respect 


of the said trespass. 

This’ suit’ was resisted by the defendant on sel sponges: He densa that 
the plaintiff was the sub-tenant of the room on tite first floor of Bandukwalla 
Bungalow. According to him the suit ‘premises ‘were occupied by hjs son and 
daughter-in-law prior to 1945. The defendant’s son is married'to the daughter 
of one Kadarbhai Valliji, who was at one time employed with ‘one Abdul ‘Hus- 
gein Arsiwalla. The plaintiff is the son of the sister of Arsiwalla according 
to the defendant. : In April 1945 the plaintiff approached Kadarbhai and 
stated that the sister of the plaintiff waa coming down to Bombay and he had 
no accommodation in Bombay and requested Kadarbhai to arrange for. some 
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accommodation and Kadarbhai requested his son-in-law and the defendant to 
provide accommodation for a temporary period, and it was under these cir- 
cumstances that the defendant permitted the plaintiff and his sister to reside 
in the room as his licencees. The defendant stated that at no time he recover- 
ed or received any amount from the plaintiff either as rent or compensation. 
He denied that the room was sub-let to the plaintiff; that he had agreed to 
receive Rs. 15 as rent and a further sum of Rs. 3 in respect of electric charges. 
The defendant also denied that the plaintiff was in possession of the suit pre- 
mises as a sub-tenant or that the plaintiff paid to him rent at the rate of Re. 15 © 
per month or at any other rate or electric charges at the rate of Ra. 3 per 
month, from April 1945 to October 1950. The defendant further denied that 
the plaintiff was in exclusive possession of the suit premises but stated that 
when the plaintiff was allowed to occupy the room, several articles and things 
belonging to the defendant were left lying in the room and continued to be 
there even after the plaintiff began to occupy the room as a licencee. According 
to the defendant he never threatened the plaintiff that he would evict him or 
throw out his belongings in or about October 1950 as alleged by the plaintiff, 
but he stated that he had requested the plaintiff to remove himself and his 
belongings from the suit premises at about that time, as the plaintiff had been 
allowed to occupy the room for a temporary period but instead of complying 
with that request the plaintiff addressed the defendant an advocate’s letter 
dated November 20, 1950, wherein he made a vain attempt to claim sub-tenancy 
in respect of the said premises. According to the defendant the total rent of 
the suit room as well as another room on the ground floor of which he was the 
tenant was Rs. 17 per month. He denied the plaintiff’s allegation that at 
any time Kadarbhai had approached him to reduce the rent payable by the 
plaintiff. The defendant also denied that the plaintiff was his sub-tenant or 
that he was at any time in exclusive possession of the suit premises or that he 
was entitled to the protection of the Bombay Rent Act. He further stated 
that he was entitled to the possession of the room as he had revoked the licence 
of the defendant and denied that his act in filling the ejectment application 
was an act of trespass as alleged by the plaintiff. The defendant also con- 
tended that the suit as framed by the plaintiff could not be entertained by 
the Bombay City Civil Court. 

On these pleadings several issuea were framed and the trial Court held that 
the Bombay City Civil Court had jurisdiction to entertain the suit and the 
plaintif was a sub-tenant of the defendant. The learned trial Judge also came 
to the conclusion that the plaintiff was at all material times in exclusive pos- 
session and occupation of the suit premises, and that he had paid to the defen- 
dant rent at the rate of Rs. 15 per month and Rs. 8 per month in respect of 
electric charges upto the month of October 1950. In accordance with these 
findings, he held that the defendant committed an act of trespass by filing the 
ejectment application No. 2102 of 1954 in the Court of the Small Causes at 
Bombay and the plaintiff was acéordingly entitled to Re. 1 as nominal 
damages. The trial Court did not find it necessary to decide the question 
whether the plaintiff was entitled to the protection of the Bombay Rent Act 
and also took the view that it was not necessary to grant the injunction claim- 
ed by the plaintiff. A decree was passed in favour of the plaintiff in accordance 
with these findings. That is why the original defendant has come in appeal 
against that decree. 

Mr. D. 8. Parikh, the learned advocate appearing on behalf of the defen- 
dant-appellant, in the first instance contended that the learned trial Judge’s 
view that the Bombay City Civil Court had jurisdiction to entertain the guit 
was erroneous. According to Mr. Parikh the plaintiff claimed to be a sub- 
tenant and he also claimed protection under the Bombay Rent Act. Though 
the defendant disputed the claim of the plaintiff to be his sub-tenant, 
Mr. Parikh contends that that would not change the essential nature of the 
suit, which, according to him, would fall within the provisions of s. 28 of une 
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Bombay Rent Act. Mr. Parikh further contends that alternatively the plaintiff 
has also based his suit on the allegation that the leave or licence granted to 
him was not proved to have been validly revoked and that, says Mr. Parikh, is 
a claim which cannot be entertained in a suit filed in the City Civil Court 
because in granting the ejectment order the Bombay Small Causes Court had 
held that the plaintiff was not a sub-tenant but was-a licensee of the defendant 
and that the licence had been revoked. That in short is the argument of 
Mr. Parikh on the question of jurisdiction. 

Now, in order to examine this argument it is necessary to understand the 
real nature of the plaintiff’s suit. According to the plaintiff in April 1945 the 
defendant sub-let the suit room to the plaintiff on certain terms and plaintiff 
occupied the premises as defendant’s sub-tenant. Plaintiff, therefore, claimed 
to be'a sub-tenant of the defendant long before the Bombay Rent Act came 
into force. It is obvious, therefore, that the plaintiff is claiming a title to sub- 
tenancy under the defendant not by virtue of the provisions of the Bombay 
Rent Act, but by virtue of an agreement between him and the defendant who 
was himself a tenant and which agreement, as it was entered into prior to the 
Bombay Rent Act, would not be rendered invalid by the provisions of that Act. 
This claim of the plaintiff is denied by the defendant according to whom the 
plaintiff was merely a licensee. Now the question whether the plaintiff became - 
a sub-tenant in April 1945 or whether he was allowed to occupy the suit room 
as a licensee is not a question which arises out of the provisions of the Bombay 
Rent Act. Secondly, it is clear from the facts of this case that the plaintiff 
filed this suit under the provisions of ss. 46 and 47 of ‘the Act’. It is 
necessary for the purpose of the arguments addressed to us in this appeal to 
examine the relevant provisions of Chapter VII of ‘the Act’. Under s. 41 of 
‘the Act’ when any person has had possession of any immoveable property 
situate within the local limits of the Small Cause Court’s jurisdiction and of 
which the annual value at a rackrent does not exceed three thousand rupees, 
as the tenant, or by permission of another person, or of some person through 
whom such other person claims, and such tenancy or permission has been 
determined or been withdrawn, and such tenant or occupier or any person 
holding under or by assignment from him refuses to deliver such property in 
compliance with a request made to him in this behalf, an application may be 
made to the Small Causes Court for a summons against the occupant, calling 
upon him to show cause why he should not be compelled to deliver the pro- 
perty. Under s. 43 if the occupant does not appear at the time appointed and 
show cause to the contrary, the applicant shall be entitled to an order for pos- 
session of the property from the occupant if the Small Causes Court is satis- 
fied that he was entitled to apply under s. 41. The explanation to this section 
says that if the occupant proves that the tenancy was created or permission 
granted by virtue of a title which determined previous to the date of the appli. 
cation, he shall be deemed to have shown cause within the meaning of this 
section. Section 45 provides that when the applicant, at the time of applying 
for any such order as aforesaid, was entitled to the possession of such pro- 
perty, neither he nor ‘any person acting in his behalf shall be deemed, on 
account of any error, defect or irregularity in the mode of proceeding to obtain 
posseasion thereunder, to be a trespasser; but any person aggrieved may bring 
a suit for the recovery of compensation for any damage which he has sustain- 
ed by reason of such error, defect or irregularity. Then comes s. 46 which 
provides that nothing contained in the foregoing provisions shall be deemed 
to protect any applicant obtaining possession of any property under Chap- 
ter VII from a suit by any person deeming himself aggrieved thereby, when 
such applicant was not at the time of applying for such order as aforesaid 
entitled to the possession of such property, and para. 2 of s. 46 provides that 
when the applicant was not at the time of applying for any such order as 
aforesaid, entitled to the possession of such property, the application for such 
order, though no possession is taken thereunder, shall be deemed to be an act 
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of trespass committed by the applicant against the occupant. The first para- 
graph of s. 47 deals with the power of the Small Causes Court to stay pro- 
ceedings under s. 41 on the occupant giving sureties, to bring a suit against 
the applicant. The second paragraph of s. 47 states that if the occu. 
pant obtains a decree in any such suit against the applicant, such deeree shall 
supersede the order (if any) made under s. 48. Under s. 49 recovery of the 
possession of any immoveable property under Chapter VII shall be no bar to 
a institution of a suit in the Bombay City Civil Court for trying the title 
ereto, 

It would be clear from these provisions that when an application for pos- 
session is filed under s. 41 the applicant is entitled to an order for possession 
‘under the summary procedure contemplated by these provisions. But the 
party aggrieved can still challenge the order by filing certain kinds of suits. 
Under s. 45 if there is any error, defect or irregularity in the mode of pro 
ceedings to obtain possession, that itself will not constitute a trespass though 
any person aggrieved by. the order may bring a suit for recovery of compen- 
sation for damage sustained by him on account of any error, defect or irre- 
gularity. Under sa. 46 and 47 the party aggrieved may also file a suit for a 
declaration that-the applicant was not at the time of applying for an order 
under ss. 41 and 48 entitled to the possession of such property, and the appli- 
cation for such an order:constituted an act of trespass. If the applicant 
obtains a decree in such a suit, such decree is to supersede the order made 
under s. 48. Section 49, however, contemplates a suit instituted for trying 
the title which is claimed by the occupant and which suit is not barred even 
if recovery of possession of property is obtained by the occupant. The present 
suit filed by the plaintiff is obviously a suit under ss. 46 and 47 of ‘the Act’. 
It is true no doubt that in para. 7 of the plaint the plaintiff, after des- 
eribing himself as a lawful sub-tenant of the defendant, has stated that he 
was entitled to the protection under the Bombay Rent Act, but that, by itself, 
in our opinion, would not convert the suit into a suit contemplated under s8. 28 
of the Bombay Rent Act. Looking to the prayers of the plaintiff in the plaint, 
there can be no doubt that in substance the plaintiff has filed the suit under 
es. 46 and 47 of ‘the Act’ for a declaration that when the defendant filed the 
ejectment application against him he was not entitled to do so and the order 
passed in his favour amounted to a trespass. 

In support of his argument that the Bombay City Civil Court could’ have 
no jurisdiction to entertain the present suit, Mr. Parikh relied. upon certain 
decisions of this Court. In Govindram Salamairat v. Dharampal! it was held 
by this Court that s. 28 of the Bomba; bar Rent Act did not deprive the High 
Court of its jurisdiction in all suits for possession wherever the defendant 
took up the contention that he was a tenant. It was held that the High Court 
was deprived of the jurisdiction in such suits where the landlord filed a suit 

inst his tenant and the tenant sought the protection of the Rent Act and 
the High Court’s jurisdiction was also deprived in those cases where, although 
the landlord might have filed a suit against a person alleging that he was a 
licensbe or a trespasser, it might ultimately turn out that the defendant was 
not a licensee or a trespasser, but a tenant and he was entitled to the protection 
of the Act. It was further observed that whether a person was entitled to 
the protection of the Rent Act, whether a person was entitled to the benefit 
of any of the pe visions of that Act, all these were questions which only the 
Small Causes Court could decide and determine, but whether a person was a 
tenant or a licensee or a trespasser were not questions which s. 28 had left to 
the đetermination of the spécial Court set up under the Act. 

Now, it is the contention of Mr. Parikh. iii tha-Arst instance that m this cake 
algo in the plaint it is stated that the plaintiff is entitled. to the protection of 
the Rent Act. As we have already stated, that by itself would not change the 
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nature of the suit which is easentiqlly one filed under sæ. 46 and 47 of ‘the 
Act.’ It is also contended that the authority of the decision in Govindram 
Salomairat v. Dharampal has been affected to some extent by a recent deci- 
sion of the Supreme Court in Babulal Bhuramal v. Nandram Shivram.2 
Now, this argument has been considered recently in Jaswantlal v. “Western 
Comp. . India” and we have taken the view that the authority of Govindram 
Salamatras v. Dharampal has not been affected by the Supreme Court, decision, 
but before we deal with Mr. Parikh’s argument on the basis of the Supreme 
Court decision, P a a eon sh ale aneteneite 
wag made before us. 

In Madhavprasad Kalkaprasad v. Indirabai,4 ‘the, queen aroso whether 
in a suit filed by the plaintiff in the High Court for a declaration of ‘his, title 
that he was a sub-tenant of the defendant. and ' possession was asked for by 
him merely as an ancillary relief, in view.of s. 28 of the Bombay Rent Act, 
the High Court had jurisdiction to try the suit, and it was held.by this Court 
that s. 28 of the, Act only permitted the special Courts to try a question of title 
incidentally, but when the question of title arises substantially in. the suit, 
the ordinary Courts are competent to try and dispose of the suits on title and, 
that,, therefore, even though incidentally the plaintiff prayed for possession, 
that fact did pot oust the jurisdiction of the High Court to try, the suit fop 
title. This case obviously does not support the contention of the defendant. 

Then ‘reference was made to the case of Harswarup Khannamal v. Nand- 
ram.© It may be ,observed that the Supreme Court decision in Babulat 
Bhuramal v. Dharampal was given in the appeal: againgt the, decision of 
this Court in Harswarup Khannamal v. Nandram. Now, in. this latter case, 
this Court affirmed its earlier view that in trying suits ander s. 28 of the Rent 
Act, it might become necessary to a special Court incidentally to determine 
questions of title, but that such determination was not binding upon the.party 
against whom the decision was given, and notwithstanding such decision 
a party could assert his title in a, competent Court. But where. the decision 
of the special Court was direct, where the decision was on the very question 
which had been left to the special Court.. to decide,. such a question could.ng 
be reagitated under s. 29A.of the Bombay Rent Act. It was- further observ 
that, the title contemplated by s. 29A a title in,a de . hors 
that Act and a title not arising out of ang: af the. provisions of the Rent Act. 
If,, ony the other hand, the title which was sought to be established arose. by 
reason of the provisions of the Rent Act, then it was a question arising out of 
that Act and that question could only be determined by the ee Court: set 
up, ander that Act., . 

. Now in the decision of the Supreme Court, in Babulal Bhuramal v. N andram 
the view taken by this Court regarding 8. 29A has been affirmed and it 
has, been held that by enacting g. 29A the Legislature clearly intended 
that no finality should be attached to. the seis of a Court trying a suit under 
s. 28 on a question of title de hors the Act. But Mr. Parikh contends that the 
observations of the Supreme Court regarding the ambit and scope of s. 28 of the 
Bombay Rent Act would go to show that a suit as the present one would be 
entertainable by the Bombay Small Causes Court only and not by the Rane 
City Civil Court. We are not persuaded to uphold this argument. aor 
arose out of a suit filed in the City Civil, Court by three eA plajn 
No. 1.being the tenant of the premises under defendant No. 1, plaintiffs Nos. 2 
and 3 being persons to whom the said premises were sub-let by plaintiff, No. 1, 
The landlord defendant No. 1 had given a notice to quit to plaintiff No. 1 in 
1947 and thereafter the landlord filed a suit in the Court of Small Causes, í 
Bombay, in 1948 whereby he sought to evict plaintiff No. 1. ` To that’ suit 
plaintiffs Nos. 2 and 8 were also made parties on the allegation that they wore 
trespassers and had no right to be. On, the premises. The Small Causes Cotirt 
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held that plaintiffs Nos. 2 and 8 were not, lawful sub-tenants and the subletting 
by plaintiff No. 1 to them being contrary to law, the latter had deprived him-. 
self of the protection of the Rent Act. A decree for the eviction of all the 
plaintiffa was accordingly passed by the Small Causes Court. An appeal 
against this decree was unsuccessful as also a revision application to the High 
Court. Thereafter all the three plaintiffs filed a suit in the Bombay City Civil 
Court praying for a declaration that plaintiff No. 1 was a tenant of the defen- 
dant and was entitled to the protection of the Rent Act and plaintiffs Nos. 2 
and 8 were lawful sub-tenants and were entitled to possession, use and occupa- 
tion of the premises as sub-tenants thereof. The City Civil Court dismissed 
the suit on the ground that there was no lawful subletting by plaintiff No. 1 
of the premises to plaintiffs Nos. 2 and 8 though on the question of jurisdic- 
tion it held that it had jurisdiction to entertain the suit. The appeal to the 
Bombay High Court was also dismissed and the decision is reported in Har- 
swarup Khannamal v. Nandram. The High Court disagreed with the view of 
tha City Civil Court that it had jurisdiction to entertain the suit and, there- 
fore, confirmed the dismissal of the plaintiff’s suit though on a different ground, 
but did not record any decision on the merits of the appellants’ case as being 
unnecessary. Now, this view of the High Court was confirmed by the 
Supreme Court and it was observed that the suit filed in the City Civil Court 
raised in substance a claim that the plaintiffs were tenants of the premises 
within the meaning of the Rent Act and such a claim was one which arose out 
of that Act and was, therefore, within the ambit of s. 28. In dealing with the 
argument that the suit in the City Civil Court was not one between landlord 
and a tenant because the defendant to the suit did not admit that the plaintiffs 
were tenants of the premises in question, their Lordships of the Supreme 
Court observed as follows (p. 958) — 

“,..Sectlon 28 applies to a sult where admittedly the relationship of landlord and 
tenant within the meaning of the Act subeists between the parties, The plaint in the 
suit in the City Civil Court admits that the defendants were landlords of the premises 
at various stages and the plaintiffs were their tenants. The: suit, therefore, was essen- 
tially a suit between a landlord and a tenant. The sutt did not cease to be a suit bet- 
ween a landlord and a tenant merely because the defendants denied the clatm of the 
plaintiffs. Whether the plaintiffs were the tenants would be a claim or question arising 
out of the Act or any of its provisions which had to be dealt with by the Court trying 
the suit. On a proper interpretation of the provisions of s. 28 the suit contemplated 
in that section is not only a suit between a landlord and a tenant in which that rela- 
tionship is admitted but also a sutt in which it is claimed that the relationship of a 
landlord and a tenant within the meaning of the Act subsists between the parties. The 
Coris whick haye Jurisdikfon: to entertain sha Ary eek f. silk are fie Touria speriied 
in s. 28 and no other.” 

It is the submission of. Mr. Parikh that these observations would apply with 
equal force to the present suit. In our opinion this contention is not well- 
founded. The question whether the defendant is or is not entitled to an order 
for possession under the summary procedure under Chapter VII of ‘the Act’, 
cannot attract the exclusive jurisdiction of the Courts specified in s. 28 of the 
Rent Act. It is the case of the plaintiff that he became a lawful sub-tenant of 
the defendant in April 1945 before the Rent Act came into force and that he 
was not a licensee. It is on this basis that the plaintiff claims that the defen- 
dant was not entitled to recover possession under s. 41 of ‘the Act’ alleging 
that plaintiff was a mere licensee whose licence has been revoked. Ha, there- 
fore, filed the present suit which is essentially one under as. 46 and 47 of ‘the 
Act’ for a declaration that defendant’s application for an order for possession 
under Chapter VII was an act of trespass and for damages. The fact that 
the plaintiff has stated in addition that he was entitled to protection under 
the Rent Act would not, as already stated, change the nature of the snit as 
framed. We are also not impressed by the argument of Mr. Parikh that since 
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the plaintiff has claimed alternatively that the alleged licence given to him 
was not duly determined defendant was not entitled to obtain the order of eject- 
ment against him, that would come in the way of the Bombay City Civil Court 
entertaining the present suit as the Small Causes Court had decided that point 
against him. The order of possession obtained by the defendant is under the 
summary procedure provided under Chapter VII of ‘the Act’ and the plain- 
tiff is entitled, in our judgment, to challenge that order by filing a suit as 
contemplated by ss. 46 and 47 of ‘the Act’. Such a suit will not fall within 
the ambit of s. 28 of the Rent Act. In our view, therefore, the learned trial 
Judge’s finding that the Bombay City Civil Court had jurisdiction to enter- 
tain the suit is correct and must be upheld. 
[The rest of the judgment is not material to this report]. 


Appeal dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Badkas. 


PUKHRAJ CHAMPALAL JAIN v. D. R. KOHLI.* 

Sea Customs Act (VII of 1878), Secs. 178A, 167 Item 8, 181, 182, 183—Foreign Exchange 

Regulation Act (VII of 1947), Secs. 8(1), 23, 23A—Constitution of India, Arts. 19(1) 

- (£)(g), S1—Section 178A of Sea Customs Act in so far as gold concerned whether’ 

violative of art. 19(1)(f) & (g) of Constitution—Restriction imposed by sz. 178A in 

shape of rule of evidence whether reasonable within art. 19(5)—Whether s. BA of 

“Foreign Exchange Regulation Act incorporates provisions of Sea Customs Act into 

former Act—Mere finding that smuggled goods in person’s possession whether suffi- 

cient to impose penalty under Item 8 of s. 167 of Sea Customs Act—Burden of proof 

under s. 178A, how discharged—When can Court refer to speech made in Parliament 
by sponsor of Bull. 

Section 178A of the Sea Customs Act, 1878, does not infringe the constitutional 
guarantee afforded by art. 19(1)(f) and (g) of the Constitution of India so far as 
gold is concerned. 

Amichand Vallam# v. M. G. Abrol and NathWa Sampathy Chetty v. The Collector 
of Customs,’ dissented from. 

State of Madras v. V. G. Row, Thakur Raghubtr Singh v. Court of Wards, Ajmer! 
and Ebrahim Varir Mavat v. The State of Bombay,’ distinguished. 

Babulal Amthalal Mehta v. The Collector of Customs, Calcutta,’ Tot v. Untted. 
States,’ Gopalan v. State Bank of Madras’ and State of West Bengal v. Subodh Gopal,” 

- referred to. 

The effect of s. 23A of the Foreign Exchange Regulation Act, 1947, is not to incor- 
porate the provisions of the Sea Customs Act, 1878, into the Foreign Exchange 
Regulation Act, 1947, but the effect is of incorporating the restrictions imposed by 
sub-as. (1) and (2) of s. 8, .sub-s. (1) of s. 12 and cl. (a) of sub-s. (1) of s. 13 in the 
Sea Customs Act, 1878, with certain modifications in s, 183 of the Sea Customs Act, 
1878. 

Nathfla Sampathy Chetty v. The Collector of Customs,” differed from. 

Secretary of State for India v. Hindusthan Co-operative Insurance Society,” 
referred to. : 

*Deoldsd, March 20, 1959. Special Civil 6 nel 8.0.R. 1110. 

AppHeation No. 322 of 1958. 7 (1948) 319 U.S. 468, 87 Law. ed. 1519. 
1 (1958) Miscellansous Applicstion N No. 21 8 [1950] A.LR.8.0. 27. 

of 1957, decided by K. T. Desai J., on May 15, A fiosa], ALR.B.0. 92, 8.0. [1954] 8.0.R., 


58 
2 (1958) Writ Petitions Nos. 384 of 1937 10 (1958) Writ Petitions Nos. 384 of 1957 


and 660 of 1958, decided by Rajgopelan and and 660 of 1058, ag are Raj and 
Balakrishna JJ., on tember 9, 1958. Balakrishna J. i ear 
3 fiosa] 8.C.R. 597. ll OBL R "38 A. 259, "a.c. BaN 
4 [1953] 8.0.R. 1049. L.R. 1006. 
7 5 [1054] 8.C.R, 933, 8.0. 56 Bom. L.R. 768, 
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Under Item 8 of s. 167 of the Sea Customs Act, 1878, the lability to pay penalty 
arises only when tt is proved that the person proceeded against is concerned in the 
importation in India or exportation from India of goods contrary to the provisions 
of the law. The mere finding that the goods found in a person’s possession were 
smuggled goods is not sufficient to impose a penalty. 

The burden cast on a person under s. 178A of the Sea Customs Act, 1878, from 
whose possession gold is seized would be discharged by him etther by proving that 
the gold seized from him was on the Indian soil prior to September 4, 1839, or that 
tt was brought. on the Indian soil subsequent to that date on the authority of a 
licence granted in that behalf by the Reserve Bank of India end duty thereon was 
peid, if any was payable. 

Speech made in Parliament by the sponsor of a Bill may be referred to by the 
Court for the limited purpose of ascertaining the conditions prevailing at the time 
which actuated the sponsor of the Bill to introduce tt and the extent and urgency 
_ of the evil which he sought to remedy. 

State of West Bengal v. Subodh Gopal Bose” and M. K. Ranganathan v. Govt. of 
Madras," referred to. i 


Tue facts appear in the judgment. 


8. J. Sorabji, M. O. Chinoy, 8. R. Vakil, G. L. Sanghi and A. 8. Bobde, for 
the petitioner 
N. L. Abhyankar, Special Government Pleader, for the respondent. 


Taman J. One of the questions raised in this application relates to the con- 
stitutionality of s. 178A of the Sea Customs Act (Act VIII of 1878) and, there- 
fore, a notice was issued to the Attorney General. The contention is that it 
violates the constitutional guarantee to acquire, hold and dispose of property, 
and to practise any profeesion, or to carry on any occupation, trade or business 
oe in sub-els. (f) and (g) of cL (1) of art. 19 of the Constitution of 

dia. 

Petitioner Pukhraj Jain, a national and citizen of India, owns a gold and 
silver shop at Rajnandgaon and carries on business of a goldsmith under the 
name and style of ‘‘Champalal Pukhraj’’. The petitioner claims that his 
business is of buying and selling gold and that he was doing business both at 
Rajnandgaon and T 

On October 25, 1956, while he was travelling in a train he was intercepted 
at Raigarh railway station at about 4.30 p.m. by the Customs Inspector (P & I) 
and he was found in possession of five bars of gold bullion weighing 290.6 
tolas valued approximately at Rs. 29,885. The Inspector under a reasonable 
belief that the gold was smuggled, seized it from the petitioner. He also re 
corded statements of the petitioner on October 25; 26 and 80. On completion 
of necessary investigation, the Collector of Central Excise, M.P. and Vidarbha 
Area, Nagpur, respondent No. 1 hereto, served the petitioner with a show cause 
notice on May 20, 1957, which reads as follows: 

-Tb 
Shri Pookhraj Jain, 
s/o Champalal Jain, 
Sadar Bazar, Rajnandgacn. 

Whereas Shri Pookhraj Jain s/o Champalal Jain of Rajnandgaon while travelling 
by train on 25-10-56 from Calcutta on interception by the Inspector (P & I) Ratpur 
at the Raigarh Railway Station at 16.30 hrs, on 25-10-56 was found to be in pomesafon 
of 5 pieces of gold bullion weighing tolas 290.6 (valued at Rs. 29,835/- approximately) 
which the said officer seized while acting on a reasonable belief, strangthtmed by the 
suspicious circumstances of his journey without’a railway ticket, that it was smuggled 
into the State of West Bengal of the Indian Union in contravention of the Government 
of India’s Notification No. 12(11)FJ/48 of 25-8-48 (as amended) issued under the 


12° [1984] 8.C.R. 587, - i 13 [1955] ALR. 8.0. 604, 
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Foreign Exchange Regulation Act, 1947, read with section 19 of the Sea Customs Act, 
VIO of 1878, and section 23A of the first mentioned Act. 

And whereas it appears that the above action of the said Shri Pookhraj Jam prima 
facie amounts to the contravention of Government of India’s Notification No. 12(11) 
FI/48, dated 25-8-1948 (as amended) issued under the Foreign Exchange Regulation 
Act, 1947, read with section 23A of the said Act, and section 19 of the Sea Customs Act, 
i878, and punishable under item (8) of section 167 of the Sea Customs Act, 1878. 

Now, therefore, the said Shri Pookhraj Jain is hereby required to show cause to 
the undersigned why a penalty should not be imposed on him and why the said quan- 
tity of gold weighing tolas 290.6 in respect of which the offence appears to have been 
committed should not be confiscated under ttem 8 of the Schedule to section 167 of the 
Sea Customs Act, 1878. 

‘2 Shri Pookhraj is further directed to produce at the time of showing cause all 
the evidence upon which he intends to rely in support of his defence, as per section 178A 
of the Sea Customs Act, 1878. 

“3. Shri Pookhraj should also indicate in his written explanation whether he 
wishes to be heard in person before the case is adjudicated. 

4 If no cause is shown against the action proposed to be taken within ten days 

of the receipt of this notice or if he does not appear before the adjudicating officer 
when the case is posted for hearing, the case will be decided on the basis of evidence 
on record, assuming that Shri Pookhraj Jain has no defence to offer.” 
In reply to the notice the petitioner showed cause. His defence in short was 
that out of 290.6 tolas of gold found in his possession, 162 tolas of gold was 
purchased by him from various persons and remaining 128 tolas of gold formed 
part of 150 tolas of gold which he had received as his share at the time of the 
partition of the joint family property. He wanted to sell that gold. He, there- 
fore, got it melted and converted into five bars. He had taken gold from Raj- 
nandgaon to Tatanagar for selling it. He however was not successful in selling 
the gold at Tatanagar and while he was returning from Tatanagar he was’ in- 
tercepted. In support of his contention the petitioner also examined certain 
witnesses before the Collector of Central Excise, respondent No. 1 hereto. His 
defence was not accepted by the Collector. The conclusions reached by the 
Collector in his words are: : 

“In view of the foregoing discussions and examination of the case in all its aspects, 

I am fully convinced in that the party has failed to discharge his burden under section 178A 
of the Sea Customs Act, 1878, to prove that the seized gold is not the smuggled one. 
Even though there are no foreign marks on the seized gold, the irresistible conclusion 
from the evidence led before me and the serious contradictions and material factual 
discrepancies in the defence story is that the gold in question is obviously contraband 
as per information received by the Department.” 
The Collector, therefore, by his order dated July 26, 1958, ordered confiscation 
of 290.6 tolas of gold and also imposed a penalty of Rs. 25,000 on the petitioner 
under s. 167(8) of the Sea Customs Act, 1878, read with s. 19 ibid and s. 28A 
of the Foreign Exchange Regulation Act, 1947. Against this order of the 
Collector the petitioner has preferred this application under arts. 226 and 227 
of the Constitution of India and therein he prays for the issue of a writ of 
certiorari or a writ in the nature of certiorari or other appropriate writ and 
for quashing and setting aside the said order. The petitioner further prays for 
issue of a writ of prohibition or a writ in the nature of prohibition or other 
appropriate writ, direction or order under art. 226 of the Constitution of India 
against respondent No. 1 prohibiting him, his officera, subordinates, servants 
and agents from taking any steps in enforcement and/or execution of the said 
order dated July 24/26, 1958. 

At this stage it would be convenient to refer to some of iie provisions of the 
relevant Acts. 

Section 19, which appears in Chapter IV of the Sea Customs Act, provides 
that the Central Government may from time to time, by notification in the 
Qficial Gazette,.prohibit or restrict the bringing or taking by sea or by land 
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goods of any specified description into or out of India across any customs fron- 
tier as defined by the Central Government. 
Item 8 of section 167 of the Sea Customs Act runs as follows: 
“167. The offences mentioned In the first column of the following schedule shall 
be punishable to the extent mentioned in the third’ column of the same with reference 
to such offences respectively:— 


Offences which offence has re- Penalties. 
ference. ` 

8. Ifany goods, the importation or ex- 18 & 19 Such goods shall be Hable to oon- 
rtation af which is for the time fisoation; any person concerned in 
Poing prohibited or restriotad by or any such offence shall be Hable to 
under ter IV of this Act, be a penalty not exceeding three 
oe to or from times the value of the or 
ia contrary to such prohibition not exceeding one und 

or restricttion, or rupees.” 


Section 178 of the Act provides that anything liable to confiscation under this 
Act may be seized in any place, either upon land or water, by any officer of Cus- 
toms or other person duly employed for the prevention of smuggling. 

Section 183 provides that whenever confiscation is authorized by this Act, 
the officer adjndging it shall give the owner of the goods an option to pay in 
lieu of confiscation such fine as the officer thinks fit. 

Section 8(1) of the Foreign Exchange Regulation Act, 1947, provides that 
the Central Government may, by notification in the Official Gasette, order that, 
subject to such exemption, if any, as may be contained in the notification, no 
person shall, except with the general or special permission of the Reserve Bank 
and on payment of the fee, if any, prescribed, bring or send into India any 
gold or silver, ete. In exercise of the powers conferred by sub-s. (1) of s. 8, 
notification No. 12(11) FI/48, dated August 25, 1948, was issued. The noti- 
fication runs as follows: 

“(1) Restrictions on Import of Gold & Silver. 

In exercise of the powers conferred by sub-section (1) of section 8 of the Foreign 
Exchange Regulation Act, 1947 (VII of 1947), and in supersession of the notification 
of the Government of India in the late Finance Department No. 12(11) FI/47, dated the 
25th March 1947, the Central Government is ‘pleased to.direct that except with the 
general or special permission of the Reserve Bank, no person shall bring or send into 
India from any place outside India— 

(a) any gold coin, gold bullion, gold sheets or gold ingot, whether refined or not; 
or 

(b) any silver bullion, any silver sheets or plates which have undergone no pro- 
cess of manufacture subsequent to rolling, or any silver com not current in the country 
of issue.” 

Section 23 of the Foreign Exchange Regulation Act, 1947, provides for 
penalties and procedure in respect of contravention of the provisions of this 
Act or of any rule, direction or order made thereunder. 

Section 23A provides that 


“without prejudice to the provisions of section 28 ar to any other provision con- 
tained in this Act, the restrictions imposed by sub-sections (1) and (2) of section 8,... 
shall be deemed to have been imposed under section 19 of the Sea Customs Act, 1878 
(VOI of 1878), and all the provisions of that Act shall have effect accordingly, except 
that section 183 thereof shall have effect as if for the word ‘shall’ therein the word ‘may’ 
were substituted.” 

The combined effect of the aforesaid provisions of the Acts and the notification 

in short is that under notification dated August 25, 1948, restrictions are im- 
posed on the import of gold in India and it can only be imported under general 
or special permission of the Reserve Bank. By virtue of s. 23A of the Foreign 

Exchange Regulation Act, the aforesaid notification has the force of a notificg- 
L.—78. 
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tion issued under s. 19 of the Sea Customs Act. Thus gold imported in con- 
travention of the aforesaid notification is liable to be seized under s. 178 of the 
Act and renders the person in posseasion of such gold liable for being pro- 
ceeded against by the authorities under the Sea Customs Act under Item 8 of 
s. 167 of the Act. The Customs authorities, however, are not under an obliga- 
tion to give him an option to pay a fine in lieu of confiscation of the gold. 
It is within the discretion of the authority concerned to give him that option or 
not. The order of confiscation made under s. 167 of the Sea Customs Act 
after completing the inquiry has the effect of vesting the seized property in the 
Government (s. 184 of the Act). 

The provisions of s. 178A of the Sea Customs Act come into play at the stage 
of inquiry. Relevant provisions of the section read as follows: 

“IT8A. (1) Burden of proof: Where any goods to which this section applies are 
seized under this Act in the reasonable belief that they are smuggled goods, the burden 
of proving that they are not smuggled goods shall be on the person from whose pos- 
session the goods were seized. 

(2) This section shall apply to gold, gold manufactures, diamonds and other pre- 

cious stones. cigarettes and cosmetics and any other goods which the Central Govern- 
ment may, by notification in the Official Gazette, specify in this behalf.” 
We are here concerned with gold. Mr. Sorabji, learned counsel for the peti- 
tioner, contends that the provisions of this section violate the rights guaranteed 
ander art. 19(1)(f) and (g) of the Constitution of India. Under the aforesaid 
cls. (f) and (g) a citizen of India is guaranteed the right to acquire, hold and 
dispose of property and to practise any profession, or to carry on any occupa- 
tion, trade or business. Gold is a commodity which is capable of acquisition. 
Trading in gold is also not prohibited. The aforesaid section makes it well- 
nigh impossible for a‘ citizen to exercise these rights on account of the heavy 
burden that is cast on him by sub-s. (1) of s. 178A to prove that the gold in 
his possession is not smuggled gold. The burden cast is impossible to be dis- 
charged. By looking at gold it is not possible to tell whether it was imported 
in India or not and yet a citizen is called upon to prove the date of its being 
first, brought in India. It affects a person’s right to acquire, hold and dispose 
of gold and also to carry on trade and business in gola. A person would be 
afraid of purchasing gold in market. This also affects trade and business. Tha 
burden imposed is excessive and arbitrary. It is also contended by Mr. Sorab- 
ji that there is no connection between reasonable belief of the customs officer 
seizing gold and the burden which a citizen is called upon to discharge, viz. 
that the gold is not smuggled gold. Reliance is placed on the decisions of 
Mr. Justice K. T. Desai in Amichand Vallamys v. M. G. Abrol’ and a Division 
Bench of the Madras High Court in Nathlla Sampathy Chetty v. The Collector 
of Customs.2 These decisions, no doubt, support the contentions raised. 

Mr. Abhyankar, Special Government Pleader, for respondent No. 1, on the 
other hand, contends that art. 19 of the Constitution has no application at all. 
Result: of failure to discharge the burden on the part of a citizen is deprivation 
of gold under Item 8 of s. 167 of the Sea Customs Act. Apposite article that ` 
js attracted to this case is art. 81 of the Constitution. Section 178A is placed 
on the statute book for the purpose of imposing or levying penalty and the 

Legislature was, therefore, competent to make that legislation under art. 31(5) 
(b) ($). In the alternative, Mr. Abhyankar contends that even if the provisions 
of art. 19(1)(f) and (g) are attracted, the case falls under the provisions 
of cL (5) of art. 19. The restrictions imposed are in the interests of the 
general public and are reasonable. There are also adequate safeguards provi- 
ded in the Sea Customs Act itself against an arbitrary action of a Customs 
authority. 

In our opinion, there is not much force in the contention of Mr. Abhyankar 


1 (1958) O.C.J. Miscellaneous Application 2 (1988) Writ Petitions Nos. 384 of 1657 
No. 21 of-1987, decided by K. T. Desai J., on and 660 of 1058, desided by ro Ta S 
May 15; 1958 (Unrep.), ' Balakrishna JJ., on September 89 
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that the apposite article applicable would be art. 31 to the facts and circum- 
stances of the case. 

Article 31 relates to the deprivation of private property of a person. On 
the language of s. 178A of the Sea Customs Act, it has no relation to the question 
of deprivation of property. It is not enacted for the purpose of taking the pro- 
perty of a person but is only a rule of evidence enacted for the purpose of as- 
certaining whether gold seized from the possession of a person is smuggled gold 
or not. No doubt the combined effect of ss. 178A and 167(8) is deprivation of 
property but then the deprivation is on a footing that the person in possession 
had no legal right to hold that property it having been smuggled. It is well- 
settled that art. 81 deals with the field of eminent domain. In Dwarkadas 
Shrinivas of Bombay v. The Sholapur Spinning and Weaving Co. Lid,® their 
Lordships of the Supreme Court observed (p. 694) : 

“.,..In considering Article 31 it is significant to note that it deals with private pro- 
perty of persons residing in the Union of India, while article 19 only deals with ctti- 
zens defined in article 5 of the Constitution. It is thus obvious that the scope of these 
two articles cannot be the same as they cover different fields. It cannot be seriously 
argued that so far as citizens are concerned, freedoms regarding enjoyment of property 
have been granted in two articles of the Constitution, while the protection to property 
qua all other’ persons has been dealt with in article 31 alone. If both articles covered 
the same ground, it was unnecessary to have two articles on the same subject. The 
true approach to this question is that these two articles really deal with two different 
subjects and one has no direct relation with the other, namely, article 31 deals with the 
fleld of eminent domain and the whole boundary of that fleld 1s demarcated by this 
article. In other words, the State’s power to take the property of a person is com- 
prehensively delimited by this article. The article has been split up in stx clauses. 
Moreover, by the amendment of the Constitution certain kinds of laws have been 
exempted from the operation of the article or from the whole of Part IO of the Con- 
stitution by the addition of articles 31A and 31B. Article 31(1) declares the first requi- 
site for the exercise of the power of eminent domain. It guarantees that a person cannot 
be deprived of property by an executive fiat and that Ht is only by the exercise of ita 
legislative powers that the State can deprive a person of his property. In other words, 
all that article 31(1) says is that private property can only be taken pursuant to law 
and not otherwise.” 

This contention of Mr. Abhyankar, therefore, fails. 

It is next to be seen whether the provisions of s. 178A are violative of 
art. 19(1)(f) and (g) of the Constitution. Clauses (f) and (g) of art. 19 
guarantee to a citizen the right to acquire, hold and dispose of property and to 
practise any profession, or to carry on any occupation, trade or business. There 
is no prohibition in any law for acquisition or holding or disposing of gold. 
There is also no law prohibiting a person from trading or doing business in 
gold. Gold is an article which could be possessed and over which the aforesaid 
rights could be exercised. It has to be sean whether the provisions of s. 178A 


tin any manner restrict the exercise of these rights. In a given circumstance 


ie. when gold is seized by a Customs authority under a reasonable belief that 
it is smuggled, the section requires a citizen to prove that gold in his possession 
is not smuggled, and indeed it is difficult to discharge that burden. As ob- 
served by Mr. Justice K. T. Desai in Amichand Vallamjs v. M. G. Abrol, 

“Tt (gold) is an article which ts capable of being split and there can be a fusion of 
diverse quantities of gold. It is easily changeable in form, size and shape. The gold 
available in the market hardly bears any identification mark. It is avaflable in the 
form of lagdts, ravas, patias and bers. Tt is available in the shape of coins. Tt was at 
one time a medfum of currency.” 

A person purchasing gold has no means for ascertaining the year in which it was 
imported in India. It is common knowledge that there is very littlé indigenous 
gold in India and a large percentage of gold found in India is imported gold. 
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An innocent purchaser may bona fide acquire gold in the market and yet he will 

be required to prove that that gold is not smuggled gold. In Babulal Amthalal 

ein 5 The Collector of Customs, Calcutta+ their Lordships observed 
p. : 

“,..No doubt the content and import of the section are very wide. It applies not 
only to the actual smuggler from whose possession the goods are seized but also to 
those who came into possession of the goods after having purchased the same after the 
same has passed through many hands or agencies. For example, if the Customs autho- 
ritles have a reasonable belief that certain goods in the possession of an innocent party 
are smuggled goods and the same is seized under the provisions of this Act, then the 
person from whose possession the goods were seized, however innocent he may be, has 
to prove that the goods are not smuggled articles, This is no doubt a very heavy and 
onerous duty cast on an innocent possessor who, for ought one knows, may have bona 
fide paid adequate consideration for the purchase of the articles without knowing that the 
same has been smuggled. The only pre-requisite for the application of the section is 
the subjectivity of the Customs-officer in having a reasonable belief that the goods are 
smuggled.” 

This heavy and onerous duty imposed by the section on a citizen of India would 
undoubtedly act as a restriction on free exercise of the right of acquiring, holding 
and disposing of gold or of carrying on trade ór business in gold guaranteed 
by art. 19(1)(f) and (g) of the Constitution. It has, however, to be remem- 
bered that the right conferred by art. 19(1)(f) and (g) is not an absolute right. 
The Legislature has been authorised to curtail that right, and impose restric- 
tions on its exercise to a certain extent as provided in cl. (5) of art. 19 of the 
Constitution, and when we turn to cl. (5) of art. 19 it is clear that the power 
conferred on the Legislature to impose restrictions on the exercise of the right 
under art. 19(1) (f) and (g) are circumscribed by three limitations, the first 
limitation is that the restrictions imposed must be by enacting a law, the second 
limitation is that the law must be in the interests of the general public and 
the third limitation is that those restrictions must be reasonable. It is not in 
dispute that the restrictions imposed are by law. It is also not in dispute and 
indeed it cannot be disputed, that the restrictions imposed are in the interests 
of the general public. The question to be considered is whether the restric- 
tions imposed are reasonable. i 

Now, the restriction imposed is in the shape of rule of evidence casting a 
burden of proof on the person from whose possession the gold is seized to prove 
that the gold was not smuggled. The expression ‘smuggling’ is not defined. 
The meaning given to that word in the words of their Lordships of the Supreme 
Court in Babulal’s case is as follows (p. 1116): 

“...Though the word ‘smuggling’ is not defined in the Act, it must be understood 
as having the ordinary dictionary meaning namely carrying of goods clandestinely into 
a country.” 

It would be convenient at this stage to consider various steps taken by the 
Government of India to restrict importation of gold. Upto September 4, 1939, 
there was no restriction on the import of gold in India. On that day a noti- 
fication No. 53, dated September 4, 1939, was issued by the Finance Depart- 
ment (Central Revenues) of the Central Government. This notification was 
issued in exercise of the powers conferred on the Central Government by s. 19 
of the Sea Customs Act. It prohibited bringing or taking by sea or land into 
British India from any place other than Burma or out of British India to any 
place other than Burma, gold coin, gold bullion or gold ingots, whether refined 
or not, except on the authority of a licence granted in that behalf by the Re- 
serve Bank of India. On March 25, 1947, the Foreign Exchange Regulation 
. Act came into force, and on the same day, in exercise of the powers conferred on 
the Central Government under s. 8(1), the Central Government issued a noti- 
fication prohibiting import of any gold coin, gold bullion, gold sheets or gold 
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ingots, whether refined or not except with the permission of the Reserve Bank 
of India. This notification superseded the aforesaid notification dated Septem- 
ber 4, 1989, issued under s. 19 of the Sea Customs Act. The notification dated 
March 25, 1947, was also superseded by another notification issued on August 
25, 1948. The contents of this notification are similar in effect to that issued 
on March 25, 1947. This notification of August 25, 1948, was in force at the 
material time. No duty was levied on the import of gold till April 1, 1946, but 
thereafter a duty has been imposed. The burden that falls on a person from 
whose possession gold is seised is that he must prove that the gold seized from 
him was not smuggled gold and not as contended for by Mr. Sorabji that he has 
to trace its history from the date on which it was for the first time brought on 
the Indian soil. In our opinion, the burden cast on him would be discharged 
by him either by proving that the gold seized from him was on the Indian 
soil prior to September 4, 1939, or that it was brought on the Indian soil sub- 
sequent to that date on the authority of a licence granted in that behalf by the 
Reserve Bank of India and duty thereon was paid if any was payable. It has 
to be considered whether this burden can be termed as reasonable. The ap- 
proach to the question has to be in the light of the following observations of 
ine oo of the Supreme Court in State of Madras v. V. C. Row® 
p. : 

“...It is important in this context to bear in mind that the test of reasonableness, 

wherever prescribed, should be applied to each individual statute impugned, and no 
abstract standard, or general pattern, of reasonableness can be laid down as applicable 
to all cases. The nature of the right alleged to have been infringed, the underlying 
purpose af the restrictions imposed, the extent and urgency of the evil sought to be 
remedied thereby, the disproportion of the imposition, the prevailing conditions at the 
time, should all enter into the judicial verdict.” 
It has also to be assumed that the elected representatives of the people have 
in authorising imposition of the restrictions considered them to be reasonable. 
It is, therefore, first to be considered what conditions were prevailing when 
B. 178A of the Sea Customs Act was brought on the statute book and the evil it 
sought to be remedied. In other words, what was the underlying object or 
purpose of the Legislature in enacting s. 178A. 

As already import of gold was restricted in India since September 4, 
1939. Section 178A, however, was brought on the statute book for the first 
time in the year 1955 by virtue of s. 14 of the Sea Customs (Amendment) Act, 
1955 (21 of 1955). To understand the conditions that prevailed in 1955 and 
the evil which was sought to be remedied by the Legislature by enacting this 
section, referance to the Objecta and Reasons of the Act and the Explanatory 
Note in the Bill would afford a useful guide and it is open to the Court to refer 
to them for this limited purpose. 
mane of West Bengal v. Subodk Gopal®, Das J., as he then was, observed 

p. 104) : 

“Tt is well settled by this Court that the statement of objects and reasons is not 
admissible as an ald to the construction of the statute... & I am not, therefore, referr~ 
ing to it for the purpose of construing any pert of the Act or of ascertaining the mean- 
ing of any word used in .the Act but I am referring to it only for the limited purpose 
of ascertaining the conditions prevailing at the time which actuated the sponsor of the 
Bill to introduce the same & the extent & urgency of the evil which he sought to 
remedy. Those are all matters which, as already stated, must enter into the judicial 
verdict as to the reasonableness of the restrictions which Art. 19(5) permits to be im- 
posed on the exercise of the right guaranteed by Article 19(1)(f.” 

These observations were affirmed by the Supreme Court in M. K. Ranganathan 
v. Govt. of Madras.” In our opinion, these observations would apply with equal 
force to use of the speech made in Parliament by the sponsor of the Bill, for the 
limited purpose. . i 
5 [1952] 5.0.R. 597. 587. 

6 Hes A.LRS,.0. 92, s.c. [1954] 8.0.R. 7 [1955] ALRB.0.604, 
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~ The Bill introduced in Parliament is Bill No. 48 of 1954. -By this Bill it 
was proposed to amend the Sea-Customs Act. Clause 14. thereof provided that 
the following clause be inserted in the Act as. s. 178A after s. 178: 

Where any goods are seized under this Act on the ground that they are smuggled 
goods, the burden of proving that the goods are not smuggled goods hall be on tho 
person from whose possession the goods are seized.” ' 
One of the. objects for introducing this Bill was to take some additional power 
for controlling smuggling. Note'to'clause ł4' reads : ' 

“At present when action is taken against persons who are in possession of smug- 

gled goods, it is not always easy for customs authorities to prove that the goods are 
smuggied goods. This clause places the burden of proof in such cases on persons from 
whose possession suspected smuggled goods are seized. Sucha provisloi ia. naceiary 
th order to safeguard the revenues of the State.” 
This Bill’ was introduced in Parliament by the Minister of Revenue and 
Defence Expenditure (Shri A. C. Guha) on March 12, 1955. The following 
observations in his speech at the time of making a motion for taking the Bil 
into consideration are material: 

< kapke pana sont t A take wend: oddidan Gower: ton Bbbemalliy Eae, It 
may not be quite unknown to this House that smuggling bas increased rather enor- 
moualy. Previously there was not much economic incentive for smuggling, but dte to 
o many restrictions and controls, and licences and prohibitions due to the development 
éf indigenous industries and also due to our having long land borders after the partitlon 
of India, smuggling has become more rampant and -has also become a paying proposition. 
Certain articles are prohibited for import and even for export, and if a smuggler can 
get them into or send them out of India, he can reap rich profits. This economic incen- 
tive for smuggling was lacking so long; now it has become. necessary for the Govern- 
ment to take stringent measures and to take additional powers to stop smuggling.” 

In considering the genesis of s. 178A their Lordships of the Supreme Court 
observed as follows in Babulal Amthalal Mehta v. The Collector of Customs, 
Calcutta (p. 1118): 

i “Tha. encol GE s TA Man ne be coniderei. The Central Government had 
appointed a commission known as the Taxation Enquiry Commission which by its re- 
port recommended the adoption of the princtples underlying section 178-A in order to 
minimize smuggling. In Vol. Il of their report, Chapter VII deale with administrative 
problems in regard to customs and excise duties. At pp. 320 and 321 the Committee 
recommends the amendment of the Sea Customs Act, firstly to make smuggling a eri- 
minal offence and secondly empowering Customs officers to search premises etc. and the 
third recommendation is the one with which we are concerned. It is in the following 
terms: 

‘To transfer the onus of proof in respect of offences relating to smuggling to the 
person in whose possession any dutlable restricted or prohibited goods are found.’ 

It is to implement this recommendation that s. 178A has been enacted.” 

It would be seen that this clause of the Bill as originally framed has not been 
accepted by the Parliament and material changes have been effected by 
Parliament in enacting s. 178A. The burden is imposed on a person only when 
gold is seized from his possession in the reasonable belief that it is smuggled 
gold-and not when it is seized on the ground that it is smuggled as originally 
proposed. In the second instance, the amendment proposed was of general 
application to all smuggled goods. By enacting cl. (2) Parliament limited it 
anly to gold, gold manufactures, diamonds:and other precious stones, ciga- 
rettes and cosmetics and dny other goods which the Central Government may, 
by notification in the Official Gazette, specify in this behalf. Looking to the 
articles mentioned in el. (2) the common feature that appears to be is that it 
relates to articles which can easily be smuggled. Thus considering all this 
material, in our opinion, the conditions prevailing in 1955 were that smuggl- 
ing of articles including gold, had increased in dangerous proportions and 
was affecting the economy of the country. There was an incentive for the 


1989.) PUKHRAS #. D. B. KOHLI (4,0.5,)—Tambe J. 1289 


residents of India and others to smuggle articles including gold. Qn account 
of inherent characteristics of the articles there was difficulty in the way of, 
the Customs authorities ‘to prove that the seized gold was smuggled gold. This 
resulted in the’ smuggled gold getting distributed vi the lage and in 
adversely affecting the economy of the country. The primary objet with’ 
which s. 178A was ‘brought on the statuté book was, in our opinion, to prevent 
certain smuggled articles getting absorbed in the country. 


Keeping these aforesaid conditions and circumstances prevailing at ‘the 
time s. 178A of the Sea Customs Act was brought on the.statute book and the 
underlying object or the purpose of the Legislature in enacting this section in, 
view, it has to be considered whether the restrictions imposed have a rational 
relation to the object sought to be achieved by the Act; or in other words,,the 
restrictions imposed are in any manner disproportionate, arbitrary and 
excessive. Mr. Sorabji contends that the presumption raised.is not fo ged 
on the proof of any fact as such but is founded only on the guþjestivity o 
Customs officer in having a reasonable belief that. the goods are i. 
There is no provision in the statute which entitle a person from whose pos- 
session gold is seized to know the reasons or grounds of his reasonable belief 
nor the subjectivity of the Customs officer made a justiciable issue. Powers 
conferred on the Customs officer are, therefore, arbitrary and there is no 
rational relation between the subjectivity of the Customs officer and the pre- 
sumption raised. Reliance is placed by Mr. Sorabji on certain observations 
made in State of Madras v. V. G. Row and decisions in Thakur Raghu- 
bir Singh v. Court of Wards, Ajmer®, Ebrahim Vasir Mavat v. The State of 
Bombay? and Tot v. United Siates.1° 


` It must be conceded that there is no provision in the Boa Customs Act which 
entitles a person from whose possession gold is seized to know the facta on 
which the reasonable belief of the Customs officer that the gold is amuggled 
ia founded. Section 181 no doubt provides that when anything is seized, or 
any person is arrested under this Act, the officer or other person making such 
seizure or arrest shall, on demand of the person in charge of. the things so 
seized, or of the person so arrested, give him a statement in writing of the 
reason for such seizure or arrest. But when we turn to s. 178A it becomes 
clear that entertaining a reasonable belief that the gold is am led is a suff- 
cient reason for the seizure of the gold, and if the Customs officer gays so in, 
the writing which he gives to the person concerned, it would amount to suffi- 
cient compliance with the’ provisions of s. 181 of tHe Sea Customs Act. It is 
also true that the grounds on which the reasonable belief is entertained by, 
the, Customs officer cannot be inquired into a Court of Jaw. 


It is, on the other hand, contended by Mr. Abhyankar that the information 
which a Customs officer receives regarding the smuggled gold has to be kept 
confidential, and if this information is disclosed either to the person from 
whose possession gold is seized or at the time of judicial inquiry, people will 
not come forward to give information to the Department and the very object 
of the Act would be defeated. Theré is considerable force in the argument of 
Mr. Abhyankar. In our opinion, there is good reason for not disclosing 
information giving rise to the reasonable belief of a Customs officer. This, 
however, does not mean that the facts on which the Customs officer seizing gold 
founds hia reasonable belief are not subjected to any scrutiny at all. If we 
turn to the provisions of s. 182 of the Sea Customs Act, it becomes clear that 
the officer who holds an inquiry thereunder is usually not the same officer who 
has seized the gold. As already stated, s. 178A comes into play only at the 
stage of inquiry and it is for that officer to consider whether he should raise 
& presumption or not. It necessarily follows that it is open to that officer to 
consider whether on the material placed before him he could hold that the 


B.O.R. 1049, 1054. 10 (1848) 319 U.S. 463, 87 Law. éd. 1519. 
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seizure made by the Customs officer was made in the reasonable belief that’ 
the gold was smuggled. 


Mr. Abhyankar has placed on record instructions issued to the Customs 
officer by the Collector of Central Excise Collectorate, Nagpur, being Stand- 
ing Order 4 of 1953. The procedure which has to be followed by the Customs 
officer according to this Standing Order in short is that the Customs officer 
making a seizure as a result of an information lodged with him, has to place 
on record substance of the information received. He has to disclose the names 
of the informers to his superior officers confidentially. Preliminary reports 
of searches and seizures are to be submitted to the immediate superior officer 
promptly. Seizure report which has to be made has to contain particulars of 
the date, time, place of seizure of the person from whom and the goods which 
are seized, of the rules for the violation of which the seizure has been effected 
and of the reasons why the seizing officer made the seisure, This report and 
ita enclosures form the basis of the proceedings before the adjudication officer. 
Seizure report complete with essential documents is to be submitted within 
7 days of the seizure. The officer receiving the seizure report has to scrutinise 
the papers and see whether a prima facis case has been made out and whether 
the case is within his competence to adjudicate and it is only when he is satis- 
fied on both these points that he issues a formal show cause notice. If he is not 
satisfied and if he feels that a wrong seizure has been made and there was 
actually no prima facie case against the person from whom the goods are 
seized, the goods seized are ordered to be released. These instructions in the 
Standing Order further make it clear that the officer holding an inquiry has 
to apply his mind to the facts and circumstances which led to the seizure and 
has to satisfy himself that they in fact give rise to a reasonable belief that the 
gold seized was smuggled. 


The next stage after the show cause notice is the inquiry by the adjudica- 
tion officer. Here the person from whom gold is seized has an opportunity of 
showing that the gold was not smuggled gold. As already stated, no doubt, 
the onus is a heavy onus. After considering all this material on record the 
decision is arrived at by the adjudication officer. Now, if the adjudication 
officer orders confiscation of gold or imposition of any penalty the person from 
whose possession the gold is seized has a right to prefer an appeal against that 
order to the appropriate appellate authority under s. 188 of the Sea Customs 
Act. At this stage, again, the whole case including the facts giving rise to 
the reasonable belief of the Customs officer seizing gold comes under the 
serutiny of the appellate authority. Apart from this, revisional powers are 
also conferred on the Chief Customs authority and the Chief Customs officer 
under s. 190A, and on the Central Government under s. 191, of the Act. There 
ig no reason to assume that the various Customs authorities on whom the afore- 
guid powers are conferred will not exercise them honestly and.fairly. The 
validity of a statute must be judged rather on the assumption that those who 
are called upon to exercise these wide powers will exercise them honestly and 
bona fide: Bapurao Dhondiba v. State of Bombay.’ On this assumption and 
in view of the aforesaid safeguards contained in the Sea Customs Act itself, 
it is difficult to assume that a citizen of India would be called upon to bear 
the burden of rebutting the presumption on a mere arbitrary whim of a Cus. 
toms officer. It must also be kept in view that the presumption raised is not 
that the person from whom the gold is seized under such reasonable belief is 
a smuggler or is in any manner concerned in smuggling of that gold, or that 
he is in possession of it knowing that it is smuggled. The presumption only 
is that that gold is smuggled. As already stated, the object of the Act is to 
prevent smuggling. The presumption raised is only limited to that extent 
and not for the purpose of holding the person from whose possession gold is 
seized criminally liable. Failure to rebut the presumption would only result 
11 (1958) 68 Bom. L.R. 418. 
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in confiscation of gold and thereby prevent smuggled gold from getting 
absorbed in the’ country, 

The presumption raised, in our opinion, has therefore, a rational relation to 
the object sought to be achieved by the Act. 

Mr. Sorabji further contends that the restrictions imposed are manifestly 
excessive and are not necessary for the achievement of the object of the Act. 
They would affect a person who had bona fide acquired gold prior to the date 
this Act came into force. It is true that to discharge the burden raised under 
s. 178A it is not sufficient for the person from whose possession gold is seized 
to prove that he had acquired thia gold bona fide prior to the date the Act 
came into force. He has further to establish that the gold is not smuggled 
gold. But to so limit the presumption would not achieve the object which the 
Legislature had in view, viz. confiscation of smuggled gold. We have already 
shown that the chances of gold being confiscated from innocent bona fide pur- 
chasers are very much minimised on account of the safeguards in the Act to 
which we have already referred. It is true that some instances may occur 
where bona fide purchasers may suffer on account of failure on their part to 

i the heavy onus cast on them. But hardship in few individual cases 
should not weigh in considering the constitutionality of an enactment. 

The decisions to which reference was made by Mr. Sorabji also are not of 
much assistance to him and are distinguishable on facts. 

The passage in State of Madras v. V. G. Row on which reliance was placed 
by Mr. Sorabji reads as follows (p. 608) : 

“,..The formula of subjective satisfaction of the Government or of its officers, with 
an Advisory Board thrown in to review the materials on which the Government seeks 
to override a basic freedom guaranteed to the citizen, may be viewed as reasonable only 
in very exceptional circumstances and within the narrowest limits, and cannot recetve 
judicial approval as a general pattern of reasonable restrictions on fundamental rights.” 
These observations are no authority for holding that the formula of subjective 
satisfaction cannot be viewed as a reasonable restriction in any case. Each 
case would depend on its own facts. On the facta of this case it was held that 
there was no adequate provision in the Act for the scrutiny of the subjective 
satisfaction on the basis of which the action was taken nor was there a real 
opportunity to the person to show cause against the action proposed to be 
taken against him. Such is not the case here. Confiscation of gold does not 
follow as a result of the mere subjective satisfaction of officer seizing it. It 
is open to scrutiny at the hands of his superior officer. A citizen has an 
opportunity of being heard at the stage of inquiry. 

In Thakur Raghubir Singh v. Court of Wards, Ajmer a citizen was deprived 
of his right to enjoy his property on the mere subjective determination of the 
Court of Wards that he was a person who habitually infringed the rights of 
his tenants without any opportunity to show that he had not been doing so. 

In Ebrahim Vazir Mavat v. The State of Bombay also subjective determina- 
tion of the Central Government that the citizen has committed a particular 
offence resulted in his expulsion from the country without an opportunity to 
show that he had not committed that offence. 

The American decision reported in Frank Tot v. United States of America, 
referred to by Mr. Sorabji, proceeds on the application of the American doc- 
trine of due process clause of the American Federal Constitution. As observ- 
ed by their Lordships of the Supreme Court in Babulal’s case and in Gopalan 
v. State of Madras? and State of West Bengal v. Subodh Gopal, the decisions 
of the American Courts relating to the application of the doctrine of 
due process clause are of little assistance in construing the provisions of 
the Constitution of India. 


To summarize; At the time s. 178A was brought on the statute book im- 
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portation of gold had become highly lucratiye, it could easily. be smuggled and. 
was being smuggled in the country in large quantity for some years prior 
to to the enactment of this section, this was largely. affecting the economy of the 
country, detection was getting difficult, even on detection of certain cases 
proving that the gold seized was smuggled gold was difficult presimably 
because information received in confidence could not be put in evidence which 
in its turn’ resultéd in getting the smuggled gold absorbed in the country. 
This mischief had to be remedied and, therefore, s. 178A, amongst others, was 
brought on the statute book principally to prevent smuggling or, in other 
words, to prevent getting smuggled goods absorbed in the country. Restric- 
tions imposed come into play only when the seizure of ‘gold is under the reason- 
able belief of a Customs officer’ that it is amuggled gold. In view of the safe- 
guards ptovided in thé Act, the power conferred on the, Customs officer to 
seize gold is not likely tó be exercised in an arbitrary or capricious manner 
and afford sufficient safeguard to a citizen of India against any arbitrary 
action being taken against him. ‘In these circumstances the restrictions impos- 
ed winder s. 178A of the Sea Customs Act have a rational relation to the object 
of the Act and, therefore, are reasonable restrictions in the interests of the 
general public within the meaning of cl. (5) of art. 19 of the Constitution. 

For the reasons stated above and with utmost respect to the learned Judges, 
deciding Amichand Vallamjs v. M. G. Abrol and Nathila Sampathy Chetty v. 
The Collector of Customs, in our judgment, we hold that the provisions of 
a. 178A of the Sea Customs Act do not’ infringe the constitutional guarantee 
afforded by art. 19(1)(f) and (g) of the Constitution so far as gold is con- 
cerned. 

It is truo that their Lordships of the Supreme Court in Babulal’ 8 case were 
considering the constitutionality. of s. 178A in relation to art. 14 of the Con- 
stitution. But their following observations lend support to the conclusions 
to which we have reached (p. 1121): 

Saat carina ef 4 litem elisa eee cise hes ai well aioe eiapamee 

goods based on an- intelligible differentia. It applies only to certain goods described in 
sub-a. (2) which are or can be easily smuggled. The section applies only to those 
goods of the specified kind which have been seized under the Act and tn the reasonable 
belief that they are smuggled gooda’ It is only those goods which answer the threefold 
description that come under the operation of the section. The object of the Act is to 
prevent smuggling.. The differentia on the basis of which the goods have been classi- 
fied and the presumption raised by the section obviously have ad rational relation to 
the object sought to be achieved by the Act. The presumption only attaches to goods 
GE tia cleserip ion inond in. eile nection mid cle Garp ey: Ss thers tie obleci ot me 
Act, namely, the prevention of smuggling.” 
Now, when the presumption raised by the section has a rational relation to the 
object sought to be achieved ‘by the Act and it directly furthers the object of 
the Act, namely, the prevention of smuggling, it is difficult to hold that the 
restriction. imposed in the shape of this presumption is unreasonable. 

Mr. Sorabji-then contends that even if s. 178A of the Sea Customs Act is 
not ultra vires of the Constitution, it has no application in deciding questions 
relating to contravention of the notification issued under s. 8(2) of the 
Foreign Exchange Regulation Act. He argues: that by virtue of s. 283A ‘of 
the Foreign Exchange Regulation Act the provisions of the Sea Customs Act 
were incorporated in the’ Foreign Exchange Regulation’ Act in the year 1952. 
Section 178A of the Sea Customs Act was brought on the statute book in the 
year 1955 but was not incorporated in the Foreign Hxchange Regulation Act 
and, therefore, in deciding the question of contravention of the notification 
issued under s. 8(1) of the Foreign Exchange Regulation Act, the Collector 
was not entitled to call in aid the provisions of s. 178A, he ought to have 
decided the case, only in accordance with the provisions of the Sea Customs 
Act as they stood when s. 238A of the Foreign Hxchange Regulation Act was 
enacted. Reliance is placed on the following observations of the Judicial 


1958.1] PUKHRAJ v. D. E KOHLI (4.07.)- Lambe J. 1248 


Committee of the Privy Council in Secretary of- State for India v.  Hindusthon 
Co-operative Insurance. Society 13 -(p.- 267) = `> 


“Tt seems to be no less -logical to hold.thiit where certain provisions from an existing 
Act have been incorporated into a subsequent Act, no addition to the former Act, which 
is not expressly made applicable to the subsequent Act, can be deemed ‚to be incorporated 
sei ae aioe a toe abe See 
the addition.” ` 
Reliance is also placed on the decision of a Division Bench of the Madras High 
Court (Nathia Sampathy Chetty v. The Collector of Customs). In our opi- 
nion, the aforesaid observations of their Lordships of the Privy Council have 
no application to the facts of the present case ‘inasmuch as in our view the 
effect of s. 23A of the Foreign Exchange Regulation Act is not to incorporate 
the provisions of the Sea Customs Act into the Foreign Exchange Regulation 
Act but the effect is of incorporating the restrictions imposed by the sub-ss. (1) 
and (2) of s. 8, sub-s, (1) of s. 12 and cl. (a) of sub-s. (1) of s. 13 in the Sea 
Customs Act with certain modifications in s. 183 of the Sea Customs Act. 
With respect, it is, therefore, not possible for us to accept the view of the Divi- 
gion Bench of the Madras High Court in the aforesaid case. This contention 
of Mr. Sorabji, therefore, fails. 


It is next contended by Mr. Sorabji that the inquiry held by respondent 
No. 1 in this case under s. 167(8) of the Sea Customs Act was a quasi judicial 
inguiry. Respondent No. 1 was, therefore, bound to follow the principles of 
natural justice in the conduct of that inquiry. He has failed to follow those 
principles inasmuch as he had examined three witnesses Anwar, Marotrao and 
his brother Rambhau behind the back of the petitioner and. had considered 
their evidence in deciding the case against the petitioner. This contention 
also in our opinion has no force. The inquiry held under s. 167(8) is a quasi 
judicial inquiry: Sewpujanras I. Lid. v. Collector of Customs'+ and respon- 
dent No. 1 was bound to follow the principles of natural justice in holding 
the inquiry. These principles are in the words of their Lordships of 
the Supreme Court in Union of India v. T. B..Varma'® (p. 607),:. 


“|..Stating it broadly and without intending it to be exhaustive, it may be 
observed that rules of natural justice require that a party should have the opportunity 
of adducing all relevant evidence on which he relies, that the evidence of the opponent 
should be taken in his presence, and that he should be given the opportunity: of croes- 
examining the witnesses examined by that party, and that no materials should be relied ° 
on against him without his being given an opportunity of explaining them. If these 
rules are satiafled, the enquiry is not open to attack on the ground that the procedure 
laid down in the Evidence Act for taking evidence was not strictly followed.” 

In the frst place, the arguments raised before us were riot specifically stated 
in the petition filed before us. The plea is contained in para. 7 of the petition 
and it is in vague terms. A copy of the letter dated October 21, 1957, referred 
to therein is not placed on the record. Mr. Abhyankar stated before us that 
in the letter dated October 21, 1957, the request made by the. petitioner was 
that these witnesses should be submitted for crosaexamination. The Depart- 
ment produced Anwar on February 6, 1958. The “petitioner as well as his 
counsel were present at that time. Anwar was examined in the presence of 
the petitioner’s counsel. His counsel however did not cross-examine him. 
When this statement was made by Mr. Abhyankar, Mr. Sorabji accepted the 
statement of Mr. Abhyankar. Mr. Abhyankar further stated that the ques- 
tion of producing Rambhau and Marotrao for croas-examination did not arise 
because on February 6, 1958, the petitioner went back on his previous state- 
ment and stated that he had not melted gold through Rambhau and Marotrao. 
The statement of Marotrao and Rambhau was also to the same effect. That 
being the position, it was not necessary to produce Rambhau and Marotrao at 
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the time of the inquiry, the inquiry officer having accepted the statement of 
the petitioner that the gold was not melted by him through Rambhau and 
anise In view of these facts, in our opinion, this contention of Mr. Sorabji 
must fail. 

Last contention of Mr. Sorabji is that, at any rate, on the facts found by 
respondent No. 1, no penalty could be imposed on the petitioner and, there- 
fore, the order of respondent No. 1 to the extent it imposes personal penalty 
of Rs. 25,000 on the petitioner is bad in law. At any rate, respondent No. 1 
was acting beyond his jurisdiction in imposing penalty in excess of Ra. 1,000. 
In our opinion, the contention is well-founded. We have already reproduced 
the relevant provision of Item (8) of s. 167 of the Sea Customs Act and it 
would be seen that the liability to pay penalty arises only when it is proved 
that the person proceeded against is concerned in the importation in India or 
exportation from India of goods contrary to the provisions of the law. The 
mere ‘finding that the goods found in a person’s possession were smug- 
gled goods is not sufficient to impose a penalty. In the instant case, respon- 
dent No. 1 has not found that the petitioner was in any manner so concerned 
in the importation of gold. The finding recorded is only that the gold found 
in the petitioner’s possession is smuggled gold. Respondent No. 1, therefore, 
in our opinion, has erred in law in imposing the penalty of Ra. 25,000 on the 
petitioner. This error of law is apparent on the face of the record and, there- 
fore, the order of respondent No. 1 to this extent is liable to be quashed. 

Mr. Abhyankar, however, contends that though respondent No. 1 has not 
recorded a finding that the petitioner was concerned in the importation of this 
smuggled gold found in his possession, this is the necessary inference on the 
facts found by him. It is not possible for us to accept this contention. It is 
not for this Court to record any finding on a question of fact. The question 
was entirely within the jurisdiction of respondent No. 1. Respondent No. 1 
having failed to record the necessary finding of fact his order is liable to be 
set aside to the extent stated above. On this finding of ours it is not necessary 
to consider the question as to the quantum of fine which could be imposed 
under Item (8) of s. 167 of the Sea Customs Act. We would, however, record 
our finding in view of the arguments advanced before us by Mr. Abhyankar. 
He contends that there is no limitation in the matter of imposing a penalty on 
the Customs authority under Item (8) of s. 167. In support of his contention 
he placed reliance on the decisions in Mohandas v. Sattanathan'® and Palri- 
. wala Bros. Lid. v. Collector of Customs.17 The question, however, is no more 
open to debate and is concluded by the decision of their Lordships of the 
Supreme Court in F. N. Roy v. Collector of Customs, Caleutta’® where they 
observed : 

“...The section (167, Item 8 of the Sea Customs Act) makes it clear that the 
maximum penalty that might be imposed under it is Rs. 1000. The discretion that the 
section gives must be exercised within the limit so fixed. This is not an uncontrolled or 
unreasonable discretion.” 

In view of theee observations, it will have to be taken that the aforesaid two 
decisions stand overruled by necessary implication. 

In the result, the petition partly succeeds. The order of respondent No. 1 
so far as it relates to the imposition of penalty of Rs. 25,000 is quashed. Rest 
of the order including the order of confiscation of gold shall stand. In view 
of partial success of the parties, costs of this petition shall be borne as in- 
curred. 

Order accordingly, 


16 (1954) 56 Bom. L.R. 1186, 1168. 18 [1957] 8.0.R. 1151, 1158. 
17 [1958] ALR. Cal. 232 
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Before Mr. Justice. K. K. Desai. 


JAYASHREE SHANTARAM VANKUDRE v. RAJKAMAL 
KALAMANDIR PRIVATE LTD.* 
Companies Act (I of 1956), Sec. 155—Applcation made under s. 155 involving questions 
of forgery and fabrication of deed of transfer of shares—-Whether such questions can 
be tried under summary procedure of application under s. 155. 


The summary procedure of trial by petition under s. 155 of the Companies Act, 
1956, should not be allowed to be resorted to by the Court where discovery and 
inspection are necessary and complicated questions such as of forgery and fabrica- 
tion of documents arise for decision in the petition. 

Matheran Steam Tramway Co. v. Lang’ and Shrimati Savitadevi Jhunjhunwala v. 
Hartnager Sugar Mills Ltd.’ referred to. 

Teas facts appear in the judgment. 


M. R. Mody, for the petitioner. 
P. P. Khambatia, for respondent No. 1. 
J. C. Dias, for respondent No. 2. 


K. K. Desar J. On December 31, 1947, the petitioner and one Shantaram 
then being wife and husband floated respondent No. 1 company as a private 
limited company. The petitioner was registered as a shareholder in respect 
of 251 ordinary shares (of respondent No. 1 company) being the subject-matter 
of this petition. The petitioner and the said Shantaram both continued to act 
as and were directors of respondent No. 1 company on July 1, 1955. ` 

From the deed of transfer dated June 28, 1955, a copy whereof is annexed 
as exh. 2 to the affidavit in reply made on behalf of respondent No. 1 company, 
it appears that the petitioner had signed the deed of tranafer in respect of 
these 251 ordinary shares of the company. In the register of shares of res- 
pondent No. 1 company as on July 1, 1955, these shares were transferred and 
registered in the name of respondent No. 2. From the minutes of the meeting 
of the directors held on July 1, 1955, it appears that the petitioner and the 
said Shantaram were both present at the said meeting and the application for 
transfer of the shares from the name of the petitioner to respondent No. 2 
was resolved to be accepted and the shares were resolved to be transferred to 
the name of respondent No. 2. 

I understand from counsel that there have been disputes and differences 
between the petitioner and the said Shantaram since July 1, 1955. This peti- 
tion appears to be one of the litigations arising in consequence of such dis- 
putes. In para. 7 of the petition the petitioner has referred to a suit which 
she has filed against respondent No. 1 company and the said Shantaram, In 
the written-statement in that suit the minutes of the meeting of the directors 
held on July 1, 1955, were referred to and annexed. It is the petitioner’s case 
that she was never present at such meeting and that no such meeting of direc- 
tors was held on July 1, 1955. The petitioner’s contention is that the minutes 
are fabricated for the purpose of depriving the petitioner of the shares in 
question and of her position as a director of respondent No. 1 company. The 
petitioner denies having at any time executed a deed of transfer of the kind 
which is annexed as exh. 2 to the affidavit in reply made on behalf of respon- 
dent No. 1 company. The petitioner, however, does not deny the signature 
on the deed of transfer. The petitioner’s case is that the contents of the deed 
of transfer which bears her signature are forged and fabricated. In the 
affidavit in reply made on behalf of respondent No. 1 company all these 
allegations are denied. 

*Decided, January 19, 1969. 0.0.3. I.O. 2 (1955) O. 0. J. . No. 67 of 1954, 


T. 0 
No. 96 of 1988. decided by Coyajee J., on March 28, 1955 
1 (1937) 33 Bom. L. R. 184. (Unrep.). . . 
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Mr.`Khambatta on behalf of respondent No. 1 company has contended that. 
the procedure preseribed under s. 155 of the Indian Companies Act is a sum- 
mary remedy and should not be allowed to be resorted to in matters involving 
complicated questions such as have arisen in this petition. He contends thal 
questions of forgery' and fabrication of documents are not proper to be tried 
under the summary procedure of an application under s. 155 of the Com- 
panies Act. He has in that connection referred me to various text-books. In 
Vol. VI of Halsbury’s Laws of England the summary of the purport of the 
English decisions in this connection appears in art. 448. The relevant obser- 
vations in that article are as follows (p. 218) :— 


“The application may be made by the person aggrieved,...It may be by motion or 
summons or by action commenced by writ, If the Court thinks that the case, by reason 
of its complexity or on the ground .that ‘there are matters requiring investigation or 
otherwise, could more satisfactorily be dealt with by an action, the court will decline 
to make an order on a motion, without prejudice to the right of the applicant to ‘insti- 
tute an action for rectification. An action may, without any direction by the Court, 
be instituted for rectification of the register, a course which should be followed where 
there is much complexity, or where other relief is required.” ` 

Mr. Khambatta and Mr. Mody both have referred me to the case of 
Matheran Steam Tramway Co. v. Lang.’ In that case the trial Court in its 
discretion heard on merits and decided a petition made under s. 88 (which is 
the same as the present s. 155) of the Companies Act. In the Appeal Court 
before the Division Bench one of the contentions raised was that a complicated 
matter requiring trial by evidence should not have been allowed to be heard 
by petition and a suit should have been directed to be filed. That contention 
was dealt with as follows (p. 196) :— f 

“Tt was next said that this was not a matter which could be determined under s. 38 
of the Indian Companies Act and that the petitioners should be left to a separate suit, 
more’ especially as Mr. Dinshaw had threatened a suit to enforce his llen. But s. 38 
is widely worded. At the most tt is a matter of discretion for the Court whether in 
any particular case it will hear the petition or leave the parties to a seperate suit. An 
express issue was raised on this point, and the learned Judge exercised his discretion 
by deciding to hear this petition. Under those circumstances, we do not think we ought 
to overrule him, and force the parties to begin de novo. Mr. Dinshaw’s explanation ag 
to why he did not bring a separate sult was because it would in effect be carried on at 
his own expense. There is the additional circumstance that a petition under s. 38 
should be a speedier and cheaper process than an ordinary suit.” 

The effect of the above observations appears to me to be that the Appeal Court 
was not willing to interfere with the discretion that was used by the trial 
Court in refusing to refer the petitioner in that matter to an action. The Appeal 
Court also pointed out that the terms of s. 38 of the Companies Act were wide 
and the remedy was speedier and cheaper. The matter is, therefore, entirely 
‘in the discretion of the trial Court. 

Mr. Khambatta has referred me to the case of Shrimati Savitadeut Jhun- 
jhunwala v. Harwnagar Sugar Mills Lid.2 In that case after considering the 
position as arising under the decision in Matheran Steam Tramway Co. v. 
Lang on the facts of that case Coyajee J. refused to allow the petitioner tò 
proceed by the summary procedure prescribed under s. 38 of the Companies 
Act, and referred him to an action. 

In all matters arising under the Companies Act the rules of this Court pro- 
vide that the application must be by petition. It is not, however, that com- 
plicated questions of facts must be tried on a petition where remedy for action 
is available to a party. It appears to me that the observations made in 
English decisions in this connection are relevant and that where discovery 
and inspection are necessary and complicated questions such as of forgery and 
fabricated documents arise for decision the summary procedure of trial by peti- 


1 (1927) 88 Bom. L. R. 184. . - + desided by Coyajee J., on March 28, 1955 
2 (1955) O. O. Je L O. No. 67 of 1984, (Unrep.). 
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tion under s. 155 should not be allowed to be proceeded. This is not a matter 
where remedy of action is not available. On the contrary it is admitted by both 
sides that the procedure of filing a suit for rectification is not unknown and is 
generally resorted to where rights of third parties are concerned. In 
the matter of petition before me it appears to me that the real disputes are 
between the petitioner and her erstwhile husband Shantaram and compli- 
cated questions of fabrication and forgery must arise. In my view this is not 
a petition which I should allow to proceed to a hearing. The petitioner may 
if she so chooses file a suit for the relief which is claimed in the petition. 

The order which I therefore make is: the petition must stand dismissed 
with liberty to the petitioner if so advised to file a regular suit. Costs of this 
petition if the suit is filed by the petitioner within four months from to-day 
will be costs in the suit. In default of any suit being filed the costs of this 
petition will be paid by the petitioner. Counsel certified. 

Patition dismissed. 


Solicitors for the petitioner: Bhatshanker Emija & Girdharlal. 
Solicitors for the peponden et: Daphtary Ferreira & Divan: Sukthankar 
& Gupte. 


APPELLATE CIVIL. 


Before Mr. Justice S. T. Desai and Mr. Justice Miabhoy 


THA STATH OF BOMBAY v. DAVALBHAI NARANBHAI PATEL.* 
Bombay Town Planning Act (I of 1915), Secs. 14, 30, 51, 51-A$—Land Acquisition Act 

(I of 1894), Sec. &—Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 63, 
66—Land included in sanctioned draft Town Planning Scheme awaiting final scheme 
—Whether such land can be acquired by Government under a. 6 of Land Acquisttion 
Act—Word “land” in s. 51 of Bom. Act I of 1915 whether covers land within town 
planning area—Interpretation of statute. 

A land included in a sanctioned draft Town Planning Scheme under the Bombay 
Town Planning Act, 1915, can be acquired by Government under s. 6 of the Land . 
Acquisition Act, 18%. 

The word “land” used in s. 51 of the Bombay Town Planning Act, 1915, covers 
land situated within a town planning area or outside it 

‘If a statute is clear and unambiguous, then, subsequent legislation cannot affect its 
interpretation. It is the duty of the Court to interpret a statute and not for the 
Legislature to do so and this has to be done with reference to the language used 
in the statute tteelt An amendment is not necessarily made to remove a lacuna 
It may be introduced ex majore cautela. 

The meening of s. 66 of the Bombay Municipal Boroughs Act, 1925, read with 
a. 68 of the Act, is that, though a municipality may acquire land outside tts limits, 
it must utilise that property for the purpose of the Act within the limits of the 
municipal borough only Le. Soe tie Benen OF De pne reine ee oe 
pel borough. ooa t eels 
Ona Davalbhai (plaintiff) was the owner of a plot of land which bore Sur- 

vey No. 199/4 and which was assigned final plot No. 881 in the Ahmedabad 


*Decided, February 24, 1959. First Appear 
No. 607 of 1954, against the decision of 

Second Joint Civil Ju (Senior 

Pe aoe eee No. 2431 


+This Act is repealed by s. 90 of the Bombay . 
Town Planning 


Act, 1984 (Bom. XXVII of 
1085). 
ae relevant portion of the section runs 
thus 
‘51-A. (2) If at any time the Provincial 
Government is of opinion that any land inclu- 
ded in a town planning scheme is needed for a 


poblio pun se other than that for which it is 
cluded in the scheme, it may make a doola- 
Tation to that offect in the Official Gazette in 
‘manner provided in section 6 of the Land 
A ion Act, 1894. The declaration so 
published shall, notwithstanding anything con- 
tained in the said Aot, be deemed to be a dec- 
laration duly made under the said section... 
(4) On the land vesting in the Crown under 
section 16 or 17 of the Land Acquisition Act, 
1884, as the case may be, the scheme shall be 
deemed to have besn suitably varied by reason 
of acquisition of the land.” 
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Town Planning Scheme No. 3. On the relevant date, this plot of land was 
outside the municipal limits of Ahmedabad. The State Government publish- 
ed a notification dated June 2, 1938, under s. 4, read with s. 17(4) of the Land 
Acquisition Act, for acquisition of this and some more surrounding plots. The 
notification declared that these lands were needed for public purposes, viz., 
for construction of an archmological museum, a school and a playground. The 
notification also directed that, under sub-s. (4) of s. 17 of the Land Acquisi- 
tion Act, the provisions of s. 5A of the Act shall not apply to the acquisition. 
It was followed by another notification, dated June 9, 1938, by which the 
Government declared that they were satisfled that the lands were needed for 
publie purposes, and further declared under subs. (1) of s. 17 of the Act, 
that, as the said lands were urgently required, the Collector shall take pos- 
session, on the expiration of 15 days from the publication of the notice under 
sub-s. (1) of s. 9 of the Act, of all the waste and arable lands specified in, the 
notification. The notification further stated that the Special Land Acqnisi- 
tion Officer, Ahmedabad, was empowered to perform all the functions of the 
Collector under the Act. On March 10, 1939, the Special Land Acquisition 
Officer took possession of Survey No. 199/4. After possession of the land was 
taken, it was handed over by the State Government to the Ahmedabad Muni- 
cipality as the land was acquired for the purposes of the Municipality. Tull 
November 18, 1948, when the present suit was filed, the Municipality had not 
made use of this and the other acquired lands for the purposes for which they 
were acquired, and they were being used for agricultural purposes and at 
the time when the notifications were issued, the lands under acquisition were 
included in a Town Planning Scheme, the draft of which was sanctioned by 
the Government on or about March 20, 1936. The plaintiff got compensation 
for the land of Re. 6,495-10-9 in 1942. Thereafter the plaintiff filed a suit 
praying for a declaration that the acquisition of the land and all acta towards 
acquisition, beginning with the abovementioned two notifications, the act of 
taking possession of the land from the plaintiff and all acts of misfeasance, 
malfeasance and nonfeasance in not using the land for a public purpose and 
using the same for a non-public purpose of cultivation, be declared to be illegal, 
ulira vires, unwarranted and fraudulent and the State of Bombay and the 
Ahmedabad Municipality (defendants) may be ordered to hand over possession 
of the land to the plaintiff. The main allegations on which the plaintiff based 
his suit were: that the acquiring authority had no power to acquire the land 
in question, because the land was included in the draft town planning scheme, 
that the acquisition of the land was mala fide, that the urgency clause had 
also been applied mala fide, that the land being situated outside the munici- 
pal borough could not be acquired by the Municipality, and that the purpose 
for which the land had been acquired had been frustrated and that, therefore, 
the acquisition of the land was bad and that the plaintiff was still the owner 
of the same. The defendants denied all the allegations of the plaintiff and 
pleaded that the suit of the plaintiff was barred by the law of limitation. The 
trial Judge found that the acquisition of the suit land was illegal and that the 
suit was not barred by the law of limitation. He, therefore, held that 
the plaintiff was entitled to recover possession of the acquired land. 


The State of Bombay appealed to the High Court. 


B. R. Sompura, Assistant Government Pleader, for the appellant. 
S. V. Gupte, with V. 8. Patel and A. H. Mehta, for respondent No. 1. 
B. G. Thakore, for respondent No. 2. t 


MuapHoy J. [His Lordship after stating the facts, proceeded]. The main 
point, which arises for consideration in the appeal is whether acquisition of 
the suit land was bad on the ground that it was included in the Draft Town 
Planning Scheme. The submission of Mr. Gupte, learned counsel for the 
pleintiff, was that once a land was included in a draft scheme, the power of ac- 
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quiring it under s. 6 of the Land Acquisition Act was lost to the Btate Govern- 
ment. His second submission was that though, under s. 6 of the Land 
Acquisition Act, the Government had power to acquire land needed for a public 
purpose, before such land could be acquired, the land must be capable of being 
so acquired. He argued that, if on account of the existence of another law, & 

land was rendered incapable of acquisition, then, the power of the acquiring 
authority to acquire the land was lost. He contended that the Town Planning 
Act of 1915 contained a number of provisions which showed that once land 
became the subject-matter of a town planning scheme, then, it could not be 
acquired under the Land Acquisition Act. It is, therefore, necessary, first, to 
examine the sections of the Town Planning Act on which Mr. Gupte relied for 
contending that the Act debarred the acquiring authority from exercising the 
power conferred on it by s. 6 of the Land Acquisition Act and which provisions, 
according to him, remove the suit land from the category of lands capable 
of being acquired. Section 3 of the Town Planning Act provides that a town 
planning scheme may make provision for certain matters, which are mentioned 
in that section. Then s. 8 of the Act provides that a town planning scheme 
may be made in accordance with the provisions of the Act in respect of any 
land, which is in course of development or which is likely to be used for building 
purposes. Sub-section (1) of s. 9 provides that the local authority may, by 
resolution, declare its intention to make a scheme in reapect of the whole or 
any part of such land and of any land which is in the vicinity of such land. 
Sub-section (2) of s. 9 provides that, within twenty-one days from the date 
of such declaration, the local authority shall despatch a copy of the resolution 
to the Government for publication in the official gazette and, then, shall apply 
to the State Government for sanction for the making of such scheme. Then, 
sub-s. (6) of s. 9 provides that, after the receipt of such application and after 
making such inquiry as it may think fit, the State Government may by noti- 
fication in the official gazette, either give sanction to make such scheme with 
or without modifications and subject to such conditions as it may think fit to 
impose or refuse to give sanction. Section 10 provides that, within 12 months 
from the date of the notification, sanctioning the town planning scheme, the 
local authority shall, in consultation with the owners, prepare and -publish, in 
the prescribed manner, a draft scheme for the area in respect of which sanction 
has been given. Section 11 mentions what the contents of the draft scheme shall 
be. Then s. 15 imposes certain restrictions on the owners of lands situated 
within the town planning area. It provides that, after the declaration of inten- 
tion to make a scheme, no person shall, within the area included in the scheme, 
erect or proceed with any building or work unless such person has applied for 
and obtained the necessary permission which shall be contained in a commence- 
mént certificate granted by the local authority in the form prescribed. Sec- 
tion 14 empowers Government to grant or withhold sanction for the draft 
scheme. Section 29 of the Act provides that, after a draft scheme has been 
sanctioned, the State Government shall appomt an arbitrator. Then s. 80 pro- 
vides that, in accordance with the prescribed procedure, the arbitrator shall 
perform certain duties, which are mentioned in sub-ss. (1) to (10). Mr. Gupte 
especially drew our attention to the two provisos to sub-s. (10) of s. 80. The 
first proviso empowers the arbitrator to make variations from the draft 
scheme, but, enacts that any variation, estimated by the arbitrator to involve 
an increase of ten per cent. in the costs of the scheme, as described in s. 16, shall 
require the sanction of the Provincial Government. The second proviso, among 
other things, provides for an appeal to the Provincial Government from a 
decision of the arbitrator varying the scheme substantially. Then s. 31 pro- 
vides that, except in certain matters, arising from some clauses of s. 30 and, 
subject to the provisos contained in cL (10) of s. 30, every decision of the 
arbitrator shall be final and conclusive and binding on all persons. Then there 
are provisions for the appointment of a Tribunal. Then s. 40 provides that, 
after the Tribunal has decided all matters, which it is entitled to decide, hia 

LAT. 


1250 THY BOMBAY LAW REPORTHR. r (Vor. LX. 


Government may, by notification in the official gazette, sanction the final scheme 
or refuse to give such sanction, provided that, in sanctioning the scheme, the 
State Government may make such modifications as may, in its opinion, be 
necessary for the purpose of correcting an error, irregularity or informality. 
Mr. Gupte’s contention is that, if all these provisions are read as a whole, then, 
the legislative intent is quite clear that once a draft scheme is sanctioned by 
the Government, the only authority which has got the power of making any 
variation in the scheme is the arbitrator alone and nobody else. 

Mr. Gupte’s contention was that though the Act confers on the Government 
power to modify or vary a scheme, before it is sanctioned under s. 14(2), no 
such power is conferred on it after such sanction is given and that the power 
to vary or modify a scheme thereafter vests only in the arbitrator, the power 
of the Government being restricted only to sanction a variation made by the 
arbitrator involving increase in cost of ten per cent. or of hearing an appeal 
from a decision of the arbitrator to vary a scheme substantially. It is not 
necessary for us to examine the Act with a view to ascertain as to what powers 
the Government possess after a final scheme is sanctioned, because, the facts 
of the present case do not demand an examination of the Act from this point of 
view. In this case, we are only concerned with determining as to what is the 
effect of a sanctioned draft scheme which is awaiting preparation of a final 
scheme. After a draft scheme has been sanctioned, the Act provides by s. 29 
that an arbitrator shall be appointed. The duties of the arbitrator are mention- 
ed in sub-s. (1) of s. 80 of the Act. It is true, that, so far as the matters 
provided for in this sub-section are concerned, duty is cast upon the arbitrator 
only and the Government has neither any power nor is any duty cast 
on it in connection with the draft scheme, at this stage, except those which are 
mentioned in the provisos to sub-s. (10) of s. 30. The first proviso, as already 
mentioned, provides that, in case there is a variation which involves an increase 
in costa of ten per cent., then, the sanction of the Provincial Government is 
necessary. The second proviso provides for an appeal to the Provincial 
Government. Section 31 provides that, except in these two matters, the deci- 
sion of the arbitrator, except in regard to matters mentioned in cls. (3A), 
(3B), (30), (4), (5), (6) and (9) of s. 30, shall be final and conclusive. There- 
fore, Mr. Gupte i ig right i in his submission that, after a draft acheme is sanction- 
ed, the matter is mostly in the hands of the arbitrator and it is that Officer 
whose duty it is to consider and sanction a variation of the scheme and the 
Government has no power of variation, their powers being confined to 
sanctioning variation made by an arbitrator or hearing an -appeal therefrom. 
But this conclusion does not touch the point which requires to be decided in 
the appeal. The question that requires to be considered is whether these provi- 
sions of the Act either curtail the powers of the acquiring authority to acquire 
land under s. 6 of the Land Acquisition Act and/or they affect the land situat- 
ed in a scheme area in such a way that it ceases to be the subject-matter of 
acquisition. Mr. Gupte began his argument by submitting that s.`6 of the 
Land Acquisition Act contains within it a limitation as to the kind of land 
which can be acquired by the Government. We are not in agreement with this 
submission of Mr. Gupte. In our opinion, s. 6 of the Land Acquisition Act 
covers all Jands and does not exclude any land. Of course, it is open to the 
Legislature to provide that certain types of land shall not be acquired. If any 
such provision is made, then, it would be binding, subject to such objections 
which could be raised under the law of the land. However, an examination 
of the provisions of the Bombay Town Planning Act clearly reveals that they 
do not deal with the question of transfer of lands before a final scheme is sanc- 
tioned. It is only after a final scheme is prepared that, under s. 41 of the 
Town Planning Act, all rights in original plots which have been reconstituted 
stand determined and the reconstituted plots become subject to the rights 
settled by the arbitrator. But, before a final scheme is sanctioned, there is 
nothing in the provisions of the Act which deal with the subject of transfer of 
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lands. The main object of the Land Acquisition Act is to transfer ownership 
of land from private persons to Government or local authority or company 
free from all encumbrances. We are unable to find anything in the Town 
Planning Act nor is our attention been drawn to any provision therein, which 
would justify the submission that the power of the Government to acquire 
land was taken away the moment a draft scheme was sanctioned. 

Mr. Gupte’s further contention is that, when a draft scheme is sanctioned, 
then, the land, situated im the scheme area, becomes subject to certain 
restrictions and he submits that the acquisition of such land will interfere 
with such restrictions. We cannot agree with this submission also. Under 
8. 15 of the Town Planning Act, the restrictions are not absolute, but qualified. 
Under that section, it is true that all persons are prohibited from erecting or 
proceeding with any building or working or doing some other things on the 
lands situated -within a Town Planning Area. But the section also makes it 
clear that such erection or other things can be made by obtaining a commence- 
ment certificate from the local authority in the prescribed form. - 

The main argument of Mr. Gupte which requires examination is that acqui- 
sition of land for a public purpose would vary a draft scheme and such a 
variation cannot be effected by the Government by the use of the machinery 
of acquisition. Under s. 30(1), a duty has been cast upon the arbitrator to 
demarcate areas allotted to, or reserved for, public or municipal purposes. If 
he so demarcates, then, his decision will become final, conclusive and binding 
under s. 31. But, in our opinion, this does not mean that, during the pendency 
of the draft scheme and before the final scheme is sanctioned, the Government 
is totally prevented from acquiring any land for a purpose other than that for 
which it may have bean assigned in the draft scheme. Al that these provisions 
mean is that the Government would have to approach the arbitrator and obtain 
his sanction for using the land for the intended purpose. But that does not 
take away the lands situated in a town planning scheme from the category of 
lands which are liable to be acquired under s. 6 of the Land Acquisition Act. 
In the present case, the correspondence shows that the local authority had con. 
sulted the arbitrator in the matter of the acquisition of this land and the arbi- 
trator had given his approval. But, we do not propose to reat our decision on 
this approval. We do not propose to do so because the approval appears to 
have been obtained im private correspondence and not under the machinery 
devised by the Act. We propose to rest our judgment on the broad ground 
that the Act does not remove the lands situated in a town planning area from 
being acquired under the Land Acquisition Act. If the Legislature had intend- 
ed such far reaching effect, it would have made a specific and clear provision 
on that subject and would not have left the same to be inferred indirectly from 
an examination of the provisions of the Act. It is true that an Act may be 
by implication amended, but, in order that such a result may be achieved, the 
implication must be inevitable and must necessarily flow from the language of 
the Act. For these reasons, we are not in agreement with the submission of 
Mr. Gupte that the provisions, to which he had drawn our attention, deprive 
the Government of its powers to acquire land situated in a town planning area 
or that such land had become incapable of being acquired under the machinery 
of the Land Acquisition Act. 

Mr. Gupte has also relied on æ. 51 and 51A of the Town Planning Act. Now 
on the date when the suit land was acquired, s. 651A was not in existence. That 
section was introduced, for the first time, by the Bombay Amendment Act LV 
of 1948. Therefore, the question about the power of the Government to 
acquire the suit land or the land being taken out of the category of lands, which 
can be acquired, has got to be decided mainly with reference to the provisions 
contained in s. 51 of the Act. So far as this section is concerned, the argument, 
which appears to have been advanced in and accepted by the lower Court, was 
that this section implied that the Government had no power to acquire land 
situated in a town planning area. Mr. Gupte did not support this argument 
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and finding. He conceded that the true meaning and scope of s. 51 was to 
provide for acquisition of land for the purpose of a town planning scheme. 
But the contention of Mr. Gupte was that this section did not cover land 
situated within the limits of a town planning area. His contention was that 
it covered only lands situated outside such limits. He submitted that the 
expression ‘‘land needed for the purpose of a town planning scheme” meant 
land situated outside the town planning area and not within it. He contended 
that this section was intended to cover those lands which were required for the 
town planning scheme but which lands were situated outside the area of the 
scheme. He contended that if the section were interpreted to cover land 
situated in a town planning area, then, it would mean that the Legislature was 
guilty of tautology as such lands could always be covered under the Act by 
the arbitrator allotting it for a public purpose. We do not agree with this 
submission. In our opinion, the contention of Mr. Gupte is against the plain 
language of the section itself. The word ‘‘land’’ used in s. 51 is intended to 
cover all lands and cannot be restricted to lands situated outside a town plan- 
ning area. The view which we take about this section is that it was really 
intended to expand the definition of the expression ‘‘for public purpose’’ as 
used in ss. 4 and 6 of the Land Acquisition Act. The Legislature appears to 
have thought that a contention might be raised that acquisition of land for the 
purpose of a town planning scheme does not fall within the purview of the 
expression ‘‘for public purpose’’ used in as. 4 and 6 of the Land Acquisition 
Act. To negative such a contention, a specific legal fiction is created in s. 51 
that land needed for the purpose of a town planning scheme must be deemed 
to be land needed for a public purpose. 

The learned Assistant Government Pleader canvassed for a wider proposi- 
tion. He contended that if this section was read as a whole and, especially, in 
the light of the marginal note, then, it showed that the machinery of the Land 
Acquisition Act could be used for acquiring land, which was situated within 
a town planning area. It was this contention which was seriously opposed by 
Mr. Gupte. In our opinion, the learned Assistant Government Pleader is right. 
Having regard to our conclusion that the word ‘‘land’’ as used in s. 61 covers 
also land which is situated within a town planning area, it follows as a corollary 
that the Government has got power of using the machinery of the Land Acqui- 
sition Act for the purpose of acquiring such land. This conclusion is to some 
extent supported by the marginal note which shows the trend of the section 
and states that land needed for purpose of town planning scheme may be com- 
pulsorily acquired. Therefore, in our opinion, instead of s. 51 supporting the 
argument advanced by Mr. Gupte, it supports the argument of the Government 
that the Act does not deprive the appropriate authority of the powers to make 
use of the machinery of the Land Acquisition Act. 

Mr. Gupte has strongly relied upon the fact that the Legislature had thought 
fit to introduce s. 51A. He submitted that the enactment of s. 51A supported 
his earlier proposition that, once a draft scheme was sanctioned by the Govern- 
ment, then, the Government had no power to vary the draft scheme. He gub- 
mitted that the introduction of the new section implied that the Government 
had no power to vary a draft scheme. However, if a statute is clear and un- 
ambiguous, then, subsequent legislation cannot affect its interpretation. It is 
the duty of the Court to interpret a statute and not for the Legislature to do 
so and this has got to be done with reference to the language used in the 
statute itself. An amendment is not necessarily made to remove a lacuna. It 
may be introduced ez majore cautela. In this connection, we may refer to the 
observations in Maxwell on Interpretation of Statutes, 10th edn., at p. 316. 

“Provisions sometimes found in statutes, enacting imperfectly or for particular cases 
only that which was already and more widely the law, have occasionally furnished 
ground for the contention that an intention to alter the general law was to be inferred 
from the partial or limited enactment, resting on the maxim exrpressio unius, exclusio al~ 
terius. But that maxim is inapplicable in such cases, The only inference which a 

e e 
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Court can draw from such superfluous provisions (which generally find a place in 
Acts to meet unfounded objections and idle doubts), is that the Legislature was either 
ignorant or unmindful of the real state of the law, or that it acted under the influence 
of excessive caution. If the law be different from what the Legislature supposed it 
to be, the implication arising from the statute, it has been said, cannot operate as a 
negation of its existence.. 

The task which we have to perform in this case is to examine the language 
of the Town Planning Act, 1915, as it existed before s. 651A was introduced, 
and if an examination of the relevant provisions show that the Legislature un- 
equivocally and unambiguously intended that the machinery of the Land 
Acquisition Act could be used for acquiring a land which is situated within 
a town planning area, then, the introduction of s. 51A does not make any 
difference. If the new section was introduced by the Legislature under the 
belief that till then the acquiring authority had no power to use the machinery 
of the Land Acquisition Act for the purpose of acquiring a land situated within 
a town planning scheme, then, we cannot share that belief. If it did so without 
sharing such a belief, then, the Legislature must be taken to have introduced the 
new section ex majore cautela. 

Examining the provisions of s. 51A, it appears that the section applies to a 
land which is needed for a purpose other than a purpose for which provision 
is made in the scheme. Therefore, the scope of s. 51A appears to be different 
from the scope of s. 51 so far as the purpose of acquisition is concerned. In 
s. 51, the purpose is the purpose of a town planning scheme and in s. 61A the 
purpose is de hors that scheme. This provision appears to have bean introduced 
mainly for the purpose mentioned in sub-s. (4) of s. 51A. That sub-section 
provides that, when any land is vested in the Crown under s. 16 or 17 of the 
Land Acquisition Act, the scheme shall be deemed to have been suitably varied 
by reason of acquisition of the land. Therefore, the main intention of the 
Legislature was to provide for an automatic variation of the town planning 
scheme on the acquisition taking place. But, that again, in our opinion, does 
not mean that the Government was debarred from acquiring land situated in 
a scheme area. Even before the introduction of the new section, though the 
Act did not permit Government to vary a scheme, the Government could use 
land for a purpose for which no provision was made in the scheme by approach- 
ing the arbitrator under s. 80(1) of the Town Planning Act and thus getting 
the scheme varied. In our opinion, though it is only the arbitrator who can 
vary a draft scheme, this does not either take away the power of the Govern- 
ment nor does it in any way impress land in the scheme area with any disability 
in matter of acquisition. Therefore, in our opinion, neither any of the provi- 
sions contained in the Town Planning Act nor s. 61 of the Act can justify any 
of the two propositions urged by Mr. Gupte. In our opinion, the snit land was 
capable of being acquired by the Government under the Land Acquisition Act 
and the first objection of the plaintiff must be overruled. 

[His Lordship after considering the question whether the acquisition was 
ulira vires and illegal on the ground that the declaration and the act of acqui- 
sition were mala fides, proceeded.) 

The next contention, which requires to be examined, is whether the munici- 
pality was competent to acquire lands outside its own limits. The contention 
of Mr. Gupte is that the municipality had no such power. A clear answer to 
this contention is s. 63 of the Bombay Municipal Boroughs Act, 1925. We 
may mention that though respondent No. 2 is now a Municipal Corporation 
and is now governed by the Municipal Corporation Act of 1948, it was, on the 
relevant date, a municipal borough and was governed by the provisions of the 
Municipal Boroughs Act, 1925. Section 63 of the said Act provides that a 
municipality may acquire and hold property both movable and immovable 
whether within or without the limits of the municipal borough. Therefore, 
this section provides in explicit terms that the municipality may not only ac- 
quire and hold property within its limita, but also acquire and hold property 
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outside its own limits. The submission of counsel is based on the provisions 
of s. 66 of the said Act. That section states that the municipal fund and all 
property vested in a municipality shall be applied for purposes of the Act 
within the limits of the municipal borough. The contention, therefore, is that, 
as this section permits the municipality to use its fund ‘only within the limita 
of the municipal borough and inasmuch as the acquisition of land outside its 
limits would mean utilization of municipal fund and property outside its 
limits, it had no power to acquire the land in question. In our opinion,'s. 66 
has nothing to do with the subject of the acquisition of property. It deals with 
a different subject altogether—the subject of utilization of municipal funds. 
{ín our opinion, if this section were to be construed, as contended for by 
Mr. Gupte, then, s. 63 of the Municipal Boroughs Act, would be rendered nuga- 
tory. ‘These two sections should be constrned in such a manner that both of 
them are made effective. The true meaning of s. 66, read with s.. 63 of the 
Act, is that, though municipality may acquire land outside its limits, it must 
utilise that property for the purpose of the Act within the limits of the muni- 
cipal borough only i.e., for the benefit of the citizens residing within the muni- 
cipal borough. Therefore, we do not agree with the submission of Mr. Gupte 
that the municipality had no authority to acquire land outside its own limits. 
[The rest of the judgment is not material to this report.] 
-, i Appeal allowed. 


Before Mr. Justice Datar and Mr. Justice Tarkunde. 


JIVANLAL MANILAL PARIKH v. CHHITALAL CHUNILAL SHAH.* 

Civil Procedure Code (Act V of 1908), Sec. 95; O. XXXVilI—Attachment before judg- 
ment on insufficient grounde—Whether such attachment itself an “injury” entitling 
defendant to compensation under s. 95. 


The word “injury” in s. 85 of the Civil Procedure Code, 1908, includes injury to 
reputation and mental pein, and when attachment is got effected on insufficient 
grounds, such attachment itself without more will be regarded as having caused the 
defendant such “injury” as to entitle him to general damages under the section. 
Palanisamt v. Kalieppa’ and Srinivasaraghavan v. Sundararajan®, followed. 
Chandulal Straogi v. Purna Chandra Paul3 Joharmull & Co. v. Iswardas+ and 
Madhun Mohan Doss v. Gokul Doss,5 referred to. 


TEs facta appear in the Judgment. 


N. V. Karlekar, for the appellant. 
N. B. Oza and 8. B. Vaki, for the respondent. 


Darak J. This is an appeal against an order made by the Civil Judge, 
Senior Division, of Baroda, on an application filed by one of the defendants in 
' the original suit under s. 95 of the Civil Procedure Code for awarding of com- 
- pensation against the plaintiff on the ground that the plaintiff had got effected 
an attachment before judgment of his property without sufficient reasons. The 
- learned trial Judge held that the deferi'dant applicant had succeeded in show- 
‘ing that the attachment before judgment had been effected without sufficient 
reasons. He, accordingly, awarded an amount of Rs. 500 to the defendant appli- 
cant from the plaintiff. 
The application for attachment before judgment was made by the plaintiff 
on the same day on which he instituted his suit for an amount of Ra. 21,719-14-9 
due on the foot of accounts. The learned trial Judge, before whom the appli- 
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cation came for preliminary orders, granted an ex parte order for attachment 
before judgment. This ez parte order was, however, vacated after the defendant 
put in his objections in that application. Thereafter,.on February 4, 1957, the 
defendant filed the.application under s. 95 out of which the present appeal 
arises complaining that there was no reasonable and probable cause for the 
plaintiff to get the properties of the defendant, which consisted of certain lands 
and houses, attached before judgment, and therefore he had suffered loss of 
reputation. The learned trial Judge held that under the circumstances of the 
present case, the defendant would be entitled to an amount of Re. 500 for the 
loss of reputation and mental injury which he suffered on account of 
the attachment before judgment. 

The plaintiff filed an affidavit stating that there were reasonable and probable 
causes which entitled him to get the order of attachment before judgment. He 
also filed an affidavit of one Bansilal Ambulal, who was his neighbour. Bansilal 
in his affidavit stated that when he had met the defendant in the Bazar of 
Dabhoi, the defendant told him that as the plaintiff was not allowing him to 
pay the amount by instalments and was not prepared to forego the interest, he 
would dispose of his properties and see how the plaintiff would recover any 
part of his claim. Sometime thereafter Bangilal went to the plaintiff and gave 
the information which had been given to him by the defendant. It was then 
that the plaintiff instituted his suit and made the application for attachment 
before judgment under the provisions of O. XX XVII. 

Now, in an application filed under s. 95, the applicant has to prove that the 
attachment was applied for on insufficient grounds. The decided cases have 
taken the view that the words ‘‘insufflcient grounds’’ are equivalent to ‘‘with- 
out reasonable and probable causs’’, and, therefore, it is for the plaintiff who 
applied for attachment before judgment to prove that the attachment was 
applied for and got effected on reasonable and probable grounds. The learned 
Judge was not inclined to believe the evidence of Bansilal Ambulal, who had 
filed his affidavit in the case. He observed that Bansilal was a stranger to the 
defendant, and it was not probable that the defendant could ever have stated 
to Bansilal that in the event of no settlement being arrived at by the plaintiff 
with him he would dispose of his property and make it impossible for the 
plaintiff to recover his claim. In another place of his judgment, the learned 
Judge was inclined to hold, that Bansilal was no better than a hireling. It 
appears that this Bansilal had also made an affidavit even at the time of the 
final hearing of the application. At that stage the learned Judge was inclined 
to hold that Bansilal had no relations whatever with the defendant and to 
reject his evidence. - Under these circumstances, we do not find any fault with 
the learned Judge if he stated in the present application that he was not pre- 
pared to believe the affidavit of Bansilal. The learned Judge also took into 
consideration that the defendant owned as many as 235 acres of lands besides 
some houses at the village Tejgadh, and finally he came to the conclusion that 
there-was no reasonable or probable cause for the plaintiff to make an applica- 
tion for attachment before judgment. On the whole, we are satisfied that his 
conclusion is right and no valid reasons are shown as to why we should differ, 
in appeal, from his appreciation of evidence. 

This brings us to the next question whether when the defendant has proved 
that the attachment was applied for and got effected on insufficient grounds, 
he would be entitled to compensation on that account. Section 95(1), so far 
as material, is as follows -— 

“Where, in any suit in which an attachment has been effected, tt appears to the 
Court that such attachment was applied for on insufficient grounds, the defendant may 
apply to the Court, and the Court may, upon such application, award against the plain- 
tff by its order such amount, not exceeding one thousand rupees, as it deems a rea- 
sonable compensation to the defendant for the expense or injury caused to him: 

Provided that a Court shall not award, under this section, gn amount exceeding 
the limits of its pecuniary jurisdiction.” e e 
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Subsection (2) of the section states: 

“An order determining any such application shall bar any sult for compensation 

in respect of...attachment,.. 
Now, Mr. Karlekar contends that the defendant has not proved that any 
expense or injury was caused to him by the attachment before judgment and, 
therefore, he would not be entitled to any compensation under the aforesaid 
section. The defendant contended that by the attachment he had suffered a 
heavy blow to his reputation and had also suffered mental pain. Mr. Karlekar 
says that there is no evidence of any loss of reputation or of any mental pain 
caused to the defendant by the attachment. Further, he contends that the 
words ‘‘expense or injury’’ used in the section do not refer only to the loss of 
reputation or mental pain. They refer to some damage caused to the defendant 
by the attachment of his property. It is contended that the word ‘‘expense’’ 
unquestionably indicates that the defendant, in order to be entitled to com- 
pensation, must show that he sustained some pecuniary loss or damage by the 
wrongful attachment, and that the words ‘‘expense’’ and ‘‘injury’’ being 
analogous words having been used in the same context, the word ‘‘injury”’ 
must also receive the same import. 

In support of his contentions, Mr. Karlekar relied upon two cases of the 
Calcutta High Court. In Chandulal Siraogs v. Purna Chandra Paul,’ it was 
held that damage to prestige or a feeling of humiliation is not an injury within 
the meaning of s. 95 of the Code of Civil Procedure for which compensation 
may be awarded under that section for attachment before judgment of the 
defendant applicant’s property on insufficient grounds. The learned Judge 
who decided that case observed (p. 916): 

“...The claim must be in respect of some damage caused to him as the proximate 
result of the attachment, arrest or Injunction which had been applied for on msu- 
cient grounds.” 

This was the view which had been taken by a Division Bench of the Calcutta 
High Court in the case of Joharmull & Co. v. Iswardas,? and the learned Judge 
felt that he was bound to follow it in preference to the decision of the High 
Court of Madras. He observed (p. 917): 

..No doubt, the Madras High Court has given a very elastic interpretation to the 
aM ete tue the es pe he eee ee ee ce 
dealing with this point, I have to follow that decision.” 


The learned Judge also made a distinction between a claim for damages for 
malicious attachment in a suit properly framed and an application under s. 95 
where the matter had to be summarily investigated. But it may be noted that 
under sub-s. (2) of s. 95 an order determining an application under s. 95 shall 
bar any suit for compensation for such attachment. 

In the earlier decision to which he referred, a Division Bench of the Calcutta 
High Court held that 

RO E EE E E NEE EE E “hw A EE EE TE 
of the operation of an injunction restraining him from alienating or disposing of his 
immovable and moveable property except in the usual course of business he must show 
that he was prevented from doing something which he could otherwise have bean 
free to do. It will not do to gay that this kind of injunction is a reflection on his charac- 
ter and upon his business stability and that the moment this injunction was pronounced 
and as a consequence of it nobody entered into any dealings with him, that his friends 
on the contrary began to break their contracts and failed to do their duty. He must 
-show that he suffered logs by his inability to do one or more of the things which the 
injunction restrained him from doing and until some sensible case of that sort is put 
forward, it is unnecessary to direct an inquiry.” 

Ín this case, it appears that in an earlier Judgment it was arranged that the 
defendant should be at liberty to apply by motion for an inquiry as to the 
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damages caused to him by reason of the operation of injunction obtained by 
plaintiff, and it was also directed that he should state his case for damages 
and his claim and that the matter should be heard on the original side. When 
the defendant made his claim, it seams that he did not make any claim that 
could be entertained as arising out of or caused by the injunction, It was, 
however, stated by the defendant that the kind of injunction served upon him 
amounted to a reflection upon his character and upon his business stability, 
and that the moment this injunction was pronounced and as a consequence of 
it nobody entered into any dealings with him, that his friends on the con- 
trary began to break their contracts and failed to do their duty. The learned 
Judges, however, took the view that the claim that the defendant had made 
could not be regarded as the proximate result of the order of injunction served 
upon him. They observed (p. 696): i 

“_..In order to get an inquiry as to damages, he would have to show that he had 
suffered logs by his inability to do one or more of the things which the injunction 
restrained him from doing and, until same sensible case of that sort is put forward, it 
is unnecessary... to direct an inquiry on materials of the character before us.” 
With great respect to their Lordships, it seems to us their Lordships were con- 
sidering the case as it emerged from the order which had been passed at an 
earlier stage, and that order was that the defendant should be at liberty to 
apply by motion for an inquiry as to the damages caused to him by reason of 
the operation of this injunction, and so far as the facts mentioned in the case 
go it does not seem to us that it was a case under s. 95 of the Code of Civil 
Procedure and that the defendant had made out a case of ‘‘injury’”’ as having 
been caused to him by the order of injunction. It is not clear whether their 
Lordships’ attention had been drawn to the words ‘‘expense or injury” oc- 
curring in s. 95. 
. On the other hand, there are two decisions of the High Court of Madras 
which directly deal with the question arising in an application under s. 95. 
One is reported in Palamsams v. Kaliappa,? where the learned Judge took the 
view that there was nothing in the language of s. 95 to justify the inference 
that special damage need be proved in application under s. 95 for damages for 
. wrongful attachment. The words ‘‘expense or injury” in s. 95 indicate that 
oither the particular damage upon which a monetary value can obviously be 
_ placed or the more general damage which the Court endeavours with difficulty 
to assess in terms of money, is contemplated by the section. This view was 
followed in a subsequent decision of the same Court reported in Srinivasa- 
raghavan v. Sundararajan‘, where it was held that it was enough if general 
damage is proved such as mental pain, general loss of reputation, ete. Damage 
to prestige and humiliation suffered do amount to injury. We prefer to fol- 
low the Madras decisions and hold that the word ‘‘injury’’ in s. 95- includes 
also injury to reputation and mental pain, and when attachment is got effected 
on insufficient grounds, such attachment itself without more must be regarded 
as having caused the defendant at least such ‘‘injury’’ as to entitle him to 
general damages. In Mudhun Mohun Doss v. Gokul Dos#, their Lordships of 
the Privy Council held that in a case arising out of a suit filed by a third 
party for damages for wrongful attachment of his property wrongful attach- 
ment was actionable per sé and that the plaintiff was entitled to ordinary 
damages although he did not prove any special 

In the present case, we have held, agreeing with the finding of the lower 
Court, that plaintiff got the attachment before judgment effected wholly on 
insufficient grounds. If so, it was a wrongful attachment for which defendant 
would be entitled to compensation as by way of general damages. The un- 
authorised attachment interfering as it did with the common law rights of the 
defendant was itself an injury, actionable per se. 
3 po AIR. Mad. 77. 5 (1866) 10 M.I.A. 563, 575. 
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Mr. Karlekar contends that ‘‘injury’’ as used in s. 95 must mean injury 
to the person or goods, and particularly so when the word ‘‘injury’’ follows 
the word ‘‘expense’’ in the same context. Now, injury, as is well-known in the 
law of Torts, not only means injury to the body but also injury to the Tepu- 
tation or mind. We cannot also accept the contention of Mr. Karlekar that 
the two words ‘‘expense’’ and ‘‘injury’’ being analogous words should be 
interpreted as having the same meaning. According to Maxwell 

“where analogous words are used each may be presumed to be susceptible of a 
separate and distinct meaning; for the Legislature is not supposed to use words without 
a meaning.” (Interpretation of Statutes, Edn. 8, p. 276). 

Mr. Karlekar contends that there is no evidence to show as to what was the 
loss caused to the reputation, or what was the nature of the mental pain suffer- 
ed by the defendant. In our view, we do not think that there is any need 
for further proof as to the nature of the injury which the defendant says he 
suffered on account of the wrongful attachment before judgment of his pro- 
perty. We have held that the illegal attachment itself constituted an injury 
within the meaning of s. 95. 

The learned Judge has held that although there was also an attempt to 
effect attachment before judgment of all the lands, for some reason or the 
other such attachment was not effected in regard to the lands. But there was 
an attachment in regard to the houses, and if the houses were improperly at- 
tached, then we are of the view that the defendant had sustained an injury, 
so as to entitle him to general damages. 

The learned Judge has awarded Rs. 500, though he has not given any 
reasons as to why he was inclined to hold that in the present case an amount 
of Ra. 500 as compensation would meet the ends of justice. If any reasons 
had been given, then in all probability we would have been reluctant to inter- 
fere with the quantum of compensation as awarded by the learned Judge. But 
in this case, it seems to us that the learned Judge overlooked the fact that the 
lands, though attempted to be attached before judgment, were not in fact 
attached, and there is also the evidence that the house property was not worth 
Rs. 39,000 and odd as stated in the Panchakyas which appears to have been 
made at the time when the attachment was effected, but was about Rs. 7,900. 
Under these circumstances, we are inclined to hold that the amount as awarded 
was a little excessive, and we, therefore, reduce it to Ra. 200. 

With this modification, the appeal is dismissed. There will be no order ag” 
to costa. 

The cross objections also fail and are dismissed. There will be no order as 
to costs in the cross objections algo. 

Appeal dismissed. 


= 
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Before Mr. Justice Shelat. 


THE SPECIAL LAND ACQUISITION OFFICER, BOMBAY CITY AND 
BOMBAY SUBURBAN DISTRICT v. J. H. KATRAK.* 

Land Acqusition Act (I of 1894), Secs. 23, 24—Salectte Estates (Land Revenue Exemption 
Abolition Act (Bom. XLVII of 1951)—Facts occurring after date of notification under 
s. 4 and relevant for determination of value of land at date of notification—Whether 
evidence as to such facts relevant—Amount of compensation payable to Khot for 
loss of privilege of levying non-agricultural assessment on date of notification issued 
before coming into force of Bombay Act XLVI of 1951, how to be determined. 


Section 23 or section 24 of the Land Acquisition Act, 1894, does not preclude the 
Court from considering facts, which, though occurring after the date when the right 
to compensation accrues, help the Court in estimating the value of the property at 
the relevant date. It would, therefore, be improper to discard facts which have 
actually occurred, even though after the date of notification, which throw light on 
the question of the value of the land in question at the relevant date and which 
assist the Court to a correct ascertainment of such value. 

Bradberry In re.: National Provincial Bank, Ld. v. Bradberry: Fry, In re.: Tasker v. 
Calliford’, applied. > 

Manmatha Nath Mitter v. The Secretary of State for India in Council’ referred to. 

A Nottfication under s. 4 of the Land Acquisition Act, 1894, in respect of cer- 
tain lands held by a Khot was issued on January 19, 1950, and the question was as 
to what amount of compensation was payable to the Khot for the loss of the privi- 
lege af levying non-agricultural assessment on the lands accruing on the date of 
the nottfication:— 

Held, that in view of the Salsette Estates (Land Revenue Exemption Abolition) 
Act, 1951, (if the Act is held valid and applicable to the claimant Khot), com- 
pensation payable to him would be. for the period between January 19, 1950, and 
March 1, 1952, when the Act came into force. 

While arriving at the value of the right of compensation for the loss af the privi- 
lege of levying assessment accruing on the date of the notification, the Court is en- 
titled to and must look into facts which have actually occurred in preference to 
mere hypothetical considerations. 

Buwltfa and Merthyr Dare Steam Collieries v. Pontypridd Water Works Company, 
applied. 

These References arose out of acquisition of certain lands situate in the 
village Parjapur for the dairy farm at’Aare. The notifications under s. 4 of 
the Land Acquisition Act were issued on January 19, 1950, in respect of 
all these lands. Possession of the lands was taken by the Milk Commissioner 
on April 5, 1950. 

The total area of land, which was the subject-matter of Reference No. 7 of 
1955, was 153 acres 13 gunthas out of which 19 acres 38% gunthas were Kharif 
lands, 126 acres 304 gunthas were Varkas land and 6 acres 24 gunthas were 
covered by a tank and a Nallah. The Kharif lands were not contiguous but 
small pieces of them were scattered in several survey numbers. Out of 126 
acres 304 gunthas of Varkas land, 41 acres 18 gunthas in Survey No. 18 and 
6 acres in 8. No. 17 were hilly lands forming part of the hill in the western 
part of the village Maroshi which continues in Parjapur. 

Parjapur was a Khoti village and the Khota were the claimants in Refer- 
ence No. 7 of 1955 who were the trustees under the will of the late Ardeshir 
Hormusjee Wadia. The lands fell into two classifications; ‘Malaki’ lands of 
which the claimants were the proprietors and ‘Suti’ lands which belonged to 

*Decided, March 30, 1959. O.0OJ. Land 1 %43] 1 Oh. 35. 

Acquisition Reference No. 7 of 1055 (with 2 (1887) LL.R. 25 Cal. 164, P.O. 
References Nos. 8, 8, 9, 18, 3 [1908] AO. 426. 
14 and 9 of 1955). “be ` 
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tenants who were subject to a certain land revenue assessment by the Khot. 
Before the Special Land Acquisition Officer the acquired lands were, for the 
purpose of compensation, classified as Varkas, Kharif, quarrying lands and 
lands with building potentiality. 

The Khot was levying until acquisition agricultural assessment on the lands 
held by the Sutidars and the aggregate amotnt of such assessment was 
Rs. 140-18-0. The Khot was likewise entitled to levy agricultural assessment 
on the ‘Malaki’ lands which was Ra. 391-15-3. No non-agricultural assessment 
on any of these lands was levied and none was fixed by the Collector. 

Before the Acquisition Officer a claim for Rs. 9,86,087 including the statu- 
tory solatium was made. In that claim Varkas land was valued at Re. 1,787-8-0 
per acre and Kharif land was valued at Rs. 2,875 per acre. The land for 
which building potentiality was claimed was valued at Re. 180 per sq. yd. 
and the value of the loss of the right to levy assessment was placed at Rs. 19,112. 
It was also urged before the Acquisition Officer that there were in all 4,194 trees 
on the acquired land for which a sum of Re. 76,208 should be paid. 

The Acquisition Officer awarded Ra. 1,300 per acre for Kharif land in respect 
of 12 acres 17 gunthas, Rs. 700 per acre for Varkas land for 91 acres 1 guntha, 
Rs. 1,250 for a bore well and a token value of Rs. 100 each for the road, Nallah 
and tank. He awarded a sum of Rs. 13,249 as compensation for the loss of 
right to levy agricultural assessment by capitalising Re. 622-7-0 being the total 
assessment per year at 20 years’ purchase but he rejected the claim made in 
respect of the logs of non-agricultural assessment. As regards the rest of the 
lands he awarded Rs. 28,087 for 15 acres 19 gunthas (74,899 sq. yds.) at 
Re. 0-6-0 per sq. yd., Rae. 4,356 for 86 gunthas (4,356 sq. yds.) at Re. 1-0-0 
per sq. yd. and Ra. 21,520 for 26 acres 86 gunthas at Ra. 800 per acre. The last 
three items were valued by him at rates higher than those allowed by him for 
the rest of the lands presumably on the footing that those lands had some 
building potentiality. In all, the award including the amount of solatium and 
interest was for Ra. 1,98,276. 

The claimants, being dissatisfied with the award as regards the amount of 
compensation, applied for reference to the High Court. The matter was ac. 
cordingly referred to the Court under s. 18 of the Act for determination of 
the amount of compensation. 


The reference was heard. 


M. P. Laud, for the claimants. 
H. M. Seervai, Advocate General, with J. M. Phakore, | for the Special Land 
Acquisition Officer. 


Sumar J. [His Lordship after dealing with the facts of the case and points 
not material to this report, proceeded.] As regards development, admittedly 
upto January, 1950, there was no development in Parjapur itself except for 
a solitary one-room structure with a verandah in S. N. 34/2-A. As one comes 
down south towards Marol gaothan, the Acme Bobbin & Shuttles Co., Ltd. had, 
by January, 1960, constructed a factory in Instance No. 3. Except for that, 
there were no structures on Marol-Maroshi Road until onè came to S. No. 
168/6 where there were three structures. Marol gaothan had, of course, about 
400 houses. Going eastwards there was some development in 8S. Nos. 44 and 
45 of Paspoli and in 8. No. 31 of Tungwa where M/s. Larsen & Toubro and 
Khandelwal & Co. had their factories. Near Saki Naka also there were some 
3 or 4 structures. But the distance between these places and Marol-Maroshi 
Road is as much as five furlongs and, therefore, any development in that 
direction cannot be considered as a development in the vicinity of the acquired 
land. There is next the evidence that from the south of Marol gaothan upto 
Andheri-Kurla Road, a distance of about 1,200 feet, there were only 10 rei- 
dential structures but not any industrial structure and all theese 10 structures 
abutted on the main road. The position, therefore, was that there were consi- 
derable undeveloped areas, first, between Andheri-Kurla Road and Marol gao- 


1959.1] SPECIAL LAND AOQ. OFFIOHR V. KATRAK (0.0.J.}—Shelat J. 1261 


than, and secondly between Marol gaothan and the land in Instance No. 3. 
Even to the south of Marol gaothan development was in a ribbon fashion. 
Thus, except for three structures in S: No. 168/6, the factory in the land in 
Instance No. 3, a bungalow on the top of a hillock in S. No. 10 and 
a one-room structure in S. No. 34/2A there were no other structures in 
this entire locality. But Mr. Vaidya’s anticipations were that all these 
areas, right from the north of Marol gaothan to 8. No. 19/3, the 
northernmost part of the acquired land, would be filled up upto a depth of 
900 feet on both sides of the road within a period of 25 years. These anti- 
cipations are not, in my view, justified by the evidence of the very scanty 
development that had taken place by January 19, 1950. 

The learned Advocate General in view of Mr. Vaidya’s statement that this 
entire area would be fully developed within 25 years asked him what develop- 
ment, if any, had in fact taken place since the date of the notification until 
to-day. Mr. Laud objected to that question on the ground that any evidence 
ag to the period after the date of notification was inadmissible. For this 
objection reliance was placed on ss. 28 and 24 of the Act. Now, s. 23 provides 
that in determining compensation the Court shall consider the market-value 
of the acquired property at the date of the publication of the notification. 
Whereas that section lays down the several things to be taken into considera- 
tion, s. 24 provides what are the things that the Court cannot consider. Thus 
el. (€) of s. 24 provides that the Court shall not take into consideration any 
damage likely to be caused to the land acquired after the date of the declara- 
tion under s. 6 or in consequence of the use to which it would be put. Clause 
(5) of s. 24 provides likewise that the Court shall not take into consideration 
any increase in the value of the land acquired likely to accrue from the use 
to which it would be put when acquired. As stated by their Lordships of 
the Privy Council in Manmatha Nath Mitter v. The Seoretary of State for 
India in Cownotl,’ the time of awarding compensation must be construed as 
meaning the time of compensation, the time at which the right to compensa- 
tion attaches. In other words the valuation does not depend upon the result 
of acquisition. To that extent, evidence as to facts which arose after the ac- 
quisition is no doubt irrelevant. But the point to consider is, does s. 23 or 
s. 24 mean that the Court must shut its eyes on all facts which have occurred 
after the date of notification under s. 4. Suppose the Court is asked to de 
termine compensation on the basis of building potentiality on the footing that 
the acquired land is likely to develop upto a certain distance within a certain 
period into either residential or industrial area and the Court is shown that 
between the date of the notification and the hearing of the Reference when 
the Court estimates the compensation payable on that footing no development 
has in fact taken place, does it mean that the Court must brush aside actuality 
and proceed to determine compensation on hypothetical considerations? The 
effect of sa. 23 and 24 is that compensation must be fixed looking to the condi- 
tion of the property and the probable use to which a purchaser would most 
advantageously put it at the date of the notification. The date of notification 
fixes the time at which the value of the property, as it then is, is to be deter- 
mined. Reliance was placed on Bradberry, In re., National Provincial Bank, 
Ld. v. Bradberry. Fry, In re. Tasker v. Callsford® to show that facta, though 
occurring after the date at which valuation is to be determined, can be looked 
at for the purpose of arriving at a correct estimate. There the testatrix, one 
Ellen Bradberry, by her will dated August 19, 1931, gave legacies to certain 
legatees and life annuities beginning from the date of her death to three other 
persons. The annuities were payable out of a fund sufficient by its income 
to answer them. She, however, directed that if the income could not answer 
the annuities at the date when they became payable, no annuitant should have 
a claim against any other part of her estate. She gave her residue to four 
residuary legatees. The testatrix died on July 27, 1989. Her estate was not 
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enough to pay the legacies and also to provide income to pay these annuities, 
but it was enough to pay the legacies and the capitalized values of the annui- 
ties. On July 13, 1940, Clara Jones, one of the three annuitants, died. The 
estate then became able to provide the fund to meet the remaining annuities. 
Before her death, however, the residuary legatees had consented to the annui- 
tants’ accepting the capitalized values of their annuities, but on learning of 
the death of Clara Jones they withdrew their consent. In May 1941, William 
Edwards, another annuitant, died. The executors and trustees, the National ~ 
Provincial Bank, Ltd. were prepared to pay to the executors of Clara Jones - 

and William Edwards the values of their annuities capitalized at the date of 
the testatrix’s death. The residuary legatees contended that the executors of 
Clara Jones and William Edwards were entitled to receive only sums equal 
to the amount of the annuities payable for the periods between the death of 
the testatrix and the respective deaths of the two annuitants. In that event 
the Bank would have been able to pay those sums and the legacies and would 
also have been able to set aside a fund sufficient by its income to pay the third 
surviving annuitant her annuity in full. The residuary legatees contended 
that the surviving annuitant should be paid her annuity and not its capitalized 
value. On behalf of the executors of the two deceased annuitants it was claim- 
ed that their right to the value of annuities capitalized ag at the date of the 
death of the testatrix cannot be said to have ended because the two annuitants 
died before it was paid. The two deceased annuitants had accepted the values 
so capitalized and that it should be paid to their executors. Negativing this 
contention, Uthwatt J. said that it was the duty of the Court to take into 
consideration every relevant fact that is known at the date when the decision 
is to be made and work out the rights of the parties accordingly. The death 
of an annuitant before the Court’s decision enabled the Court to measure what 
was in fact given to him. 

“Why should the Court,” he observed, “neglect known facts and put itself in the 
position of a prophet who, when he knows all the facts, projects himself to an earlier 
date and predicts as the span of life of a person known to be dead the length of life 
of the hypothetical person who lives his actuarial life?” 

At p. 45 of the report the learned Judge sums as follows: 

“A principle is to be drawn from these authorttles, namely, that where facts are 
available they are to be preferred to prophecies.” i 
Thus the principle laid down in this decision is that where the question at 
issue is the method of working out rights, regard can be had in estimating 
the value of those rights to events which have happened since those rights 
accrued. 

Now, it is true that compensation payable to a claimant under the Land Ac- 
quisition Act is to be determined from the market value of the property at 
the date of the notification and not its value after that date. But while esti- 
mating that value at that date if a certain hypothetical basis is adopted, does 
s. 28 or s. 24 debar a Court from testing that basis by facts which are no 
longer speculative or in the region of estimates but are well-known and actual 
at the time when the Court is determining that value? There is a distinction 
between the value of the property at the date of notification and no other 
date and ita determination by the Court at the time of hearing a Reference. 
There is nothing in either s. 28 or s. 24 of the Act which precludes the Court 
from considering facts, which, though occurring after the date when the right 
to compensation accrued, help the Court in estimating the value of the pro- 
perty at the relevant date. If, for instance, a claim for compensation is made 
on the footing that the acquired land had a certain potentiality, such as 
quarrying potentiality, and the Court is called upon to estimate the value of 
such land, does it mean that the Court should disregard facts available to it 
at the date when it determines such value and which show that the property 
had no such potentiality and yet estimate the value on theoretical and hypo- 
thetical considerationst I think not. It would, in my view, be improper to 
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diseard facts which have actually occurred, even though after the date of. 
notification, which throw light on the question of the value of the land in 
question at the relevant date and which assist the Court to a correct aseer- 
tainment of such value. Though the case Bradberry In re was not one deal- 
ing with land acquisition, the principle there laid down applies with equal 
. force to the case before me. I held, therefore, that the evidence as to facta 
occurring even after the date of notification if relevant for the determination 
of the value at the date of the notification would be relevant. Mr. Vaidya 
thereupon stated that since January 1950 only two new structures had been 
put up in 8. No. 10 in the entire area from Instance No. 3 down to the north 
of Marol gaothan and that too within a depth of 300 feet from the road and 
that no structures at all have been built in the area beyond the depth of 300 
feet from that road. These facts clearly show that the period of 25 years 
during which Mr. Vaidya thought that the entire area from the north of Marol 
gaothan to 8. No. 19/3 upto a depth of 900 feet on both sides of the road would 
be filled up was a too optimistic estimate. 

[His Lordship, after dealing with points not material to this report, conti- 
nued.] 

That takes me to the question of the logs of the right of assessment of 
the Khot, both agricultural and non-agricultural. Mr. Laud has accepted the 
Acquisition Officer’s award as to the agricultural assessment which has been 
capitalized at 20 years’ purchase and, therefore, no question remains to be 
determined on that item of compensation. But there is considerable contro- 
versy as regards the question of compensation for the logs of the right to levy 
non-agricultural assessment. At one stage the learned Advocate General sought 
to support the attitude of Government that the Khot had no right to levy 
non-agricultural assessment. But when it was pointed out to him that that 
question was already a matter of some judicial pronouncements, he gave up 
that stand at once. Shortly stated, the question before me is, what would a 
purchaser have paid in January, 1950 for the right of the Khot to levy non- 
agricultural assessment in respect of lands to which I have given building 
potentiality? As I have stated, Mr. Vaidya has based his calculations on the 
footing that within a period of 25 years the entire area from the north of 
Marol gaothan upto the northernmost part of the acquired area would be fully 
developed. On that basis he has taken a mean period of 124 years Rnd worked 
out compensation due to the claimants after providing for certain charges of 
collection and for roads. It was, however, argued that in calenlating com- 
pensation Mr. Vaidya had not taken into consideration certain facts which 
would govern the value that a purchaser of this right of the Khot would 
offer in January, 1950. The first is that though the Khot has a right to levy 
non-agricultural assessment as and when user of the land is converted from 
agricultural to non-agricultural purpose, Government has the power to direct 
the Collector not to change the assessment. Rule 92 of the Rules framed 
under the Land Revenue Code provides: 

“When land assessed for purposes of agriculture only is subsequently used for any 
purpose unconnected with agriculture, the assessment upon the land so used shall, un- 
leas otherwise directed by the State Government, be altered under sub-section (2) of 
section 48 by the Collector in accordance with rules 81 to 87 inclusive.” 

The learned Advocate General contended from this rule that this was one of 
the factors which rendered the right to levy assessment insecure, for Govern- 
ment at any time can direct the Collector not to change the assessment. There- 
fore, even though a piece of land might be put to non-agricultural use, Gov- 
ernment, by directing that no non-agricultural assesament should be levied, 
could defeat the right of the Khot. In The Special Land Acquisition Officer 
v. The Trustees of the Will of the late A. H. Wadia®, a Division Bench of this 
Court, however, disregarded such a contention and held that such risk was 
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- faritifal for it must ‘be assumed that Government would act honestly and 
-~ peasohably. The next contention was. that Government had always denied the 
s „might, of the Khot to levy non-agricultural assessment and that, therefore, 

-7 there was considerable doubt as to the Khot’s right to compel Government to 


leyy non-agricultural assesament. That question has also been finally decided 
by the Supreme Court in Fatma Haji Ali Mohammad v. State of Bombay.* 
No doubt this decision was delivered on February 5, 1951, after the date of 
the notification but, as observed by the Appeal Court in The Special Land Ac- 
quistiion Officer v. The Trustees of the Will of the late A. H. Wadia, although, 
this decision came in February, 1951 the law always was what was finally 


. decided. by the Supreme Court and, therefore, although in 1950 the question 


was a matter of dispute, Government was bound in law to levy non-agricul- 


_ .tural assessment even though the benefit of it would go to the Khot. But 
> ‘apart from these questions of law although under r. 92 Government could ask 


the Collector not to levy such assessment if some part of the assessment was 
-shared by the Khot with Government, there would be no reason for Govern- 
ment to exercise its right to direct the Collector not to levy non-agricultural 
assessment. There was, therefore, no such risk or insecurity as to the right 
of the Khot to levy the non-agricultural assesament on these grounds. 

But a point, which was not either before Mr. Justice Tendolkar in Land 


_ Acquisition Reference No. 10 of 1947 or before the Appeal Court in The Special 


Land Acquisition Oficer v. The Trustees of the Will of the late A. H. Wadia 


which arose from the decision in that Reference has now been raised. That - 


is that by. January, 1950, a certain agrarian policy adopted by the Government 
of Bombay had been made manifest by certain legislative enactments. These 
enactments made clear that the intention of both the Government and the Legis- 
lature was to do away with the middleman, such as a Khot, standing between 
the State and the farmer. Thus on April 8, 1950, the Bombay Legislature 
passed the Bombay Khoti Abolition Act being Act VI of 1950. This Act abo- 


lished the Khoti tenure in Ratnagiri and Kolaba districts. Though the Act .~ 


was passed in April 1950, the Bill was published in the Bombay Government 
Gazette as early as July 80, 1949. Mr. Laud, however, argued that since the 
Bill proposed to do away with the Khoti tenure only in Ratnagiri and Kolaba 
districts, a purchaser might well think that the Legislature did not intend to 
touch the Khoti tenures in Bombay and the areas surrounding the City. That 
argument, however, is not very impressive. It is well-known that when such 
reforms are undertaken the Legislature often starts such reforms piecemeal, 
taking certain districts or areas where they are first set in motion. A prudent 
purchaser is bound to know that the Legislature had chalked out a certain line 
of policy, and that once it started abolition of Khoti rights in one area, that 
policy might well be extended to other areas. But apart from such theoretical 
aspect, the Legislature had disclosed its mind in the Bill which ultimately 
became Act VI of 1950 that it regarded the Khoti tenure as an anachronism 
and should, therefore, be abolished. Besides this Act, the Legislature had al- 
ready passed four other enactments viz. the Bombay Bhagdari and Narwadari 
Tenures Abolition Act being Act XXXII of 1949, the Bombay Maleki Tenure 
Abolition Act of 1949 being Act LXI of 1949, the Bombay Taluqdari Tenure 
Abolition Act of 1949 being Act No. LXII of 1949 and the Panch Mahals Meh- 
wassi Tenure Abolition Act, 1949, being Act No. LXTIT of 1949, which abun- 
dantly made clear the agrarian policy sought to be followed by it. It seems 
to me, therefore, that a purchaser in January 1950 was bound to feel that 
there was an element of risk and insecurity so far as this right to levy non- 
agricultural assessment was concerned. Mr. Justice: Tendolkar no doubt in 
the Reference which I have already referred to capitalized the value of this 
right at 8 per cent. which was also confirmed by the Appeal Court. But, as I 
have said before, this aspect, which has now been presented, was not before 
him or the Appeal Court, probably because the acquisition before Mr. Justice 
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Tendolkar took place ‘Jong before these: ‘Acts were TE But looking to the 
tenor of these Acts it is clear that the Legislature had, dbcided to, do away 
with the several tenures which stood between the State and the peasant. 

On January 14, 1952, the Bombay Legislature passed the ‘Salsette Estates 
(Land Revenue Exemption Abolition) Act, 1961, being Act XLVII of 1951 
which abolished amongst other things the Khoti tenure in ‘Salsette District. 
The Act came into force on March 1, 1952. The Bill was published on August 
14, 1951. This Act obviously was passed in furtherance of the Government’s 
agrarian policy already disclosed in the Acts ‘previously. enacted. The learned 
Advocate General argued that the right of the Khot to levy assessment in: any 
event came to an end as from March 1, 1962, and therefore, the only ae 
sation that can be awarded’to the claimants in respect of the loss of this 
would be forthe period between Jariuary 19, 1950, and March 1, 1952, Ahe is ~ 
. to say, for 2 years and 14 months only. Mr. Laud. “has, on ‘the other hand, 
contended strenuously that the Court is not entitled to take into consideration 
this Act which came into force after January 19, 1950, the date on which com- 
pensation has to be determined. I am told that the present claimants and 
certain other parties have filed several suits in. this Court which are ‘still 
pending in which two contentions have. béen raised, first, ‘aş to the validity of 
this Act, and secondly that even if thé Act were to be held valid it wouid not 
apply to them. Normally I would have postponed this part of ‘the Réference 
till these guita are finally disposed’ of but the’ questions involyed in these suits 
are so important that it might take’ considerable time before they aré finally 
set at rest. I was, therefore, requested by both the parties ‘that in order to 
avoid poops of proceedings I should decide this qheation on two alter- 
native footings, first; what would be the compensation if the Act is held to be 
valid, and secondly what would be the compensation if the Act‘is held to be 
hora or even if the Act is held valid that it did not apply to the present 

ot 
~ Now, if the Act is held to be valid, it is obvious that, the Khot would have 

the right to levy assesament only upto March 1, 1952. On the other hand, if 
the Act were to be held invalid or inapplicable to the present Khot, the Khot 
‘would have the right to levy assessment until another Act to the same effect, 
was passed or an Act validating the Act was- passed. But as to whether an- 
other such Act would be passed or-not must remain’ a matter of considerable 
speculation. On the footing that the Act is valid and that it applies to the 
present Khot, the question is, can I take, into account the fact-that on January 
14, 1952, ‘this Act was passed although it was enacted after the relevant date? 
Mr. Laud would have me not to consider this Act at all: In other words, his 
contention is that although the Legislature has in fact done away with this 
right from March 1, 1952, I am bound to award compensation to the claim- 
dnts as if the’ abolition of the right of the claimants to levy assessment has 
not taken place. Prima facts such a contention does not appear to be either 
right or proper. As I have said earlier, Mr. Laud loses sight of the distinction 
between (1) the right of compensation for the loss of the privilege of levying 
assessment accruing on the date of the notification and (2) the determination 
of the amount of that compensation. In the first case, -the right to compensa- 
tion accrues to the claimants as on the date-of the notification. In the second 
case, the Court estimates that compensation when a Reference in regard to 
it is heard and disposed of. While arriving at that estimate, vix. the value 
of that right at the’ date of the notification, the Court, in my view, is entitled 
to and must look into facts which have actually occurred in preference to 
mere hypothetical considerations. Such a question aroge in Bwllfa and Mer- 
thyr Dare Steam Collieries v. Pontypridd Waterworks Company® Owners of 
coal mines under and near certain waterworks gave the undertakers notice under 
8. 22 of the Waterworks Clauses Act, 1847, that they intended, to work the coal. 
The undertakers replied by a counter-notice requiring the mine owners not to 
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work and Sikes their willingness to make compensation. In an arbitration 
under that Act and the Land Clauses Acts to assess the ‘compensation the mine 
owners: gave evidence to prove that coal rose in value after the date of the 
counter-notice. It was held that there was no purchase of the coal or transfer 
of the property in' the coal; thatthe inquiry was not- what was the value of 
the coal at the date of the vounter-notice, but what would the coal owners, 
if they had‘ not been -prohibited, have made out of the coal during the time 
it would have taken them to-get it; and that the evidence was admissible. In 
this connection it is pertinent to cite certain observations made by the Earl 
of. Halsbury L.C. after stating the questions of debate before him. He 
pbaeryed : (p. 428) :. 

“If it were a purchase, the rights and liabilities and profits, if there were any, 
iit ale © Ge fiers and its value, with all its possibilities, would pass at the 
time ‘notice to treat was given; but, if the question is that which I think ft was, then 
the pergon who had to make the calculation of what was the compensation ought to 
have arrived at the.sum which experience has now shewn to-be the correct amount. 

It is true that he probably would not have been able to arrive at that sum accu- 
1ately; but he ought to have contemplated upon such material as he had what would be 
the true sum. He ought to have considered the possible rise or fall of prices; but, as 
I have said, he probably would have made a mistake. We now know what would 
haye been thé true ‘and the proposition baldly stated appears to be that, because 
you could not arrive at the true sum when the notice was given, you, should shut your 
. eyes to ihe true sum-now you do’ know it, because you could not have guessed it then. 

‘It, {s, of course, only an accident that the true sum can now be ascertained with 
precision; but what does ‘that matter? It ‘seems to me that the whole fallacy of the 
contention that you may not logk to the facts that have occurred „rests upon the false 
analogy, ‘of a sale.” ; 

Although this was not an acquisition casa, the principle enunciated there 
for estimating compensation has application. The distinction there made 
between the case of a gale and the case of estimating compensation is, also 
relevant. I-respectfplly agree with that principle and hold that in view of 
the- Act having been, passed, if the ‘Act is held valid and applicable to ths 
claimants, ES payable to, the claimants. would be for the period 
between January 19, 1950, and “March 1, 1952, that is to say, for 2 years 
and 14 months. o. hold otherwise , would.. -meap that the Court would be 
awarding; compensation for the period; after the, Legislature has abolished the 
very right, which alone, entitles 16 aggrioved, party to receive compensation. 
That cannot be for obvious reasons either sound or- proper. If the Act, on 
the other hand, is held: to be invalid or even if valid but not applicable to the 
present; claimants hen the fact that guch ‘an Act was passed becomes irrelevant 

nd the question whether the Legislature would pass-either another such Act 
or a -yalidating Act being, purely ‘speculative, the value .of the losa of right 
to levy. non-agricultural, assessment should be capitalized at 8 per cent. as was 
done by Mr. Justice endolkar in Reference No. 10 of 1947 and confirmed in i 
The Special Land Acquisition Officer v..The Trustees of the Will of the late 
A. H. Wadia. . 

[The rest of the judgment is not material ‘to this report.] 


Solicitors for the claimants: Crawford Bayley & Co. 
Solicitors for the Land Acquisition Officer: . Little & Co. 
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, Before Mr. Justice Tambe and Mr. Justice, Datar. |’ 
WAMAN GANESH JOSHI vo GANU GUNA KHAPRE.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 31-A(d), 3— 
Transfer of Property Act (IV of 1882), Sec. 109—Civil Procedure Code (Act V of 
+ 1908), Sec. 65; O. XXI, r. 96—Landlord judgment-debtor’s name -standing in record 
of rights as occupant of lands since before January 1, 1952, til appointed day—Oppo- 
nent in occupation as tenant of .lands—Petitioner purchasing lands at court sale and 
> his rights as landlord coming into existence after appointed day—Petitioner giving 
notice to opponent under s. 31(2) and applying for possession—Whether petitioner 

' can terminate tenancy of opponent—Applicability of s. 831-A(d). $ 

The term “landlord” occurring in s 31-A(d) of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948, includes any-person from whom or through whom a landlord 
derives his right as such ‘landlord, and for the proper compliance with the conditions 
mentioned in cl. (d) of s. 31-A of the Act, it is sufficient if etther the name of the 
claimant or that of his predecessor-in-title stands in the record of rights or any 
public record or similar revenue record on the 1st day of January, 1952, and there- 
' after during the period between the said date and the-appointed day. 
: haptata, Hasmiyà v. Peri: apbled,' 


Tes facts’ ‘appear it in the judgment. > 


8. 8. Rangnekar, with A. V. Dalvi, for the petitioner 
8. J. Taregkat; for opponent No. 1.. 


Daman J. Survey No. 60 and Hissa No. 1 of survey No. 81 situate at Monje 
Rai, originally belonged to one. person, ‘whose name does not appear in the 
record, but, who, in some execution proceedings, was the judgment-debtor. It 
appears that the judgment-debtor had leased the ‘two sutvay numbers to oppo- 
nent No. 1. In execution of a decree obtained against the judgment;debtor the 
two survey numbers were put up for sale and were purchased by the present 
petitioner in court auction on November 28,.1955. As the opponent-tenant was 
. on the lands at the time of court auction, symbolical possession was delivered to 

the auction. purchaser on June 15, 1956, under the proyisions of O. XXI, r. 96, 
Civil Procedure Code. ; f 
. On December 18, 1956, the petitioner gave a notice to. opponent No. 1 for 
termingting his tenancy under the provisions of subs. (2) of s. 31 of the Bom- 
bay. Tenancy and Agricultural Lands Act, on the ground that he required the 
landa for his own personal cultivation. On March .26, 1957, the petitioner 
applied for possession of the lands from opponent No, 1 under the provisions 
. of a. 29 read with s. 81(1) of the Act. The Tenancy Awal Karkun, before 
whom the application came up for hearing on the preliminary issues, held that 
the. said lands were not owned by the petitioner. ġn:the date mentioned in 
cL (d) of s. 831A of the Act. The Tenancy Awal Karkun, when he referred to 
the date mentioned in ol..(d) referred to the Ist day. of January 1952. Accord- 
ingly, he rejected the application on-December 16, 1957. The petjtioner there- 
after preferred tenancy appeal No. 4 of 1958 in the Court of the District Deputy 

Collector, Ratnagiri. The District Deputy Collector agreed with the view of 

the Tenancy Awal Karkun and dismissed the appeal on February 24, 1958. 
Thereafter, the petitioner approached the Bombay Revenue ‘Tribunal under 
8. 76 of the Act, in revision, against the order passed in appeal by the District 
Deputy Collector. The Tribunal. agreed with the yiew taken. by both the 
Tenancy Awal Karkun and the District Deputy Collector and summarily dis- 
missed the revision application on June 16, 1958. It is against the summary 

*Decided, April 7, 1959. Special Civil Appli- 1 (1956) 59 Bom. IR: 201. 
cation No. 32 8 of 1958. > f - ig 


- $ + 


1268 THE BOMBAY LAW REPORTER. (Vou, LXI. 


dismissal of the revision application that the petitioner has come to this Court 
under the provisions of art. 227 of the Constitution. 

Mr. ekar, who appears for the petitioner, has contended that under 
the provisions of cl. (d) of s. 314A, it is not necessary that the name of the 
petitioner himself should stand in the record of rights on the Ist day of January 
1952, and thereafter during the period between the said date and the appoint- 
ed day. It is enough if the petitioner is able to show that his predecessor-in- 
title, who, in this case, was the judgment-debtor as mentioned above, had got 
his name entered in the record of rights on the Ist day of January 1952 and 
thereafter during the period between the said date and the appointed day. 
The appointed day, it may be noted, is June 15, 1955. It is not disputed that 
since before the lst day of January 1952 till the appointed day, June 15, 1955, 
ihe name of the judgment-debtor stood in the record of rights as the kabjedar 
or the occupant of the said lands. It is also not disputed that during this 
period and till the auction purchase, the judgment-debtor was the landlord of 
the present opponent No. 1. Now, s. 31A of the Act provides that the right 
of a landlord to terminate a tenancy for cultivating the land personally under 
s. 81 shall be subject to certain conditions of which we are concerned in the 
present case only with the one mentioned in cL (d) thereof which states: 


“The land leased stands im the record’ of righta or in any public record or similar 

revenue record on the Ist day of January, 1952, and thereafter during the period between 
the said date and the appointed day in the name of the landlord himself, or of any of 
his ancestors, or if the landlord is a member of a joint family, In the name of a member 
of such family.” 
The argument of the learned counsel on behalf of the petitioner is that by 
reason of s. 8 of the Act, the provisions of Chapter V of the Transfer of Pro- 
perty Act, are made applicable to the tenancies and leases of lands to which 
the Tenancy Act applies in so far as those provisions are not inconsistent with 
the provisions of the Tenancy Act, and in view of s. 109 of the Transfer of 
Property Act, the petitioner himself became the landlord having possessed all 
the rights of the former landlord (the judgment-debtor) since the date of his 
auction purchase. ~ 

It is true that the petitioner purchased the lands in question in court auction. 
But at the court sale what passed to the auction purchaser was the right, title 
and interest of the original judgment-debtor. It is obvious that in the present 
case, the right, title and interest of the original judgment-debtor was that of 
a landlord in regard to the said lands and as against the rights of the protected 
tenant, viz., opponent No. 1. The provisions of s. 65 and of O. XXI, r. 96, 
Civil Procedure Code refer to the interest of the judgment-debtor as vested in 
and transferred to the auction purchaser from the time when the property is 
sold. It is, therefore, clear that the rights of the original judgment-debtor 
were fransforred to the petitioner and the petitioner stepped into the shoes 
of the original landlord as against opponent No. 1. Now, if the petitioner’s 
position was that of a landtord, then he would be regarded as such landlord 
from the time when the lands were sold in court auction. 

Mr. Rangnekar’ says that if the petitioner was thus the landlord from 
November 28, 1955, and ‘was entitled to apply for posseasion of the lands under 
s. 31 of the Act, the condition mentioned in cl. (d) of s. 81A would be fulfilled 
and he would have the right to terminate the tenancy merely on his showing 
that the lands stood in the record of rights on the Ist day of January 1952 and 
thereafter during the period between the said date and the appointed day in 
the name of his predecessor-in-title who alone was (and the petitioner was not) 
the landlord on the said date and during the said period. According to him it 
will not be necessary (and indeed in conceivable cases may not be possible, as 
in the present case when the petitioner’s rights have validly come into existence 
after the appointed day) to show that the petitioner’s own name stood in the 
record of rights on the date and during the period mentioned in cl. (d) of 
B. SLA. In support of his contention he has relied upon a decision of this Court 
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in Khaldulla Hasmiya v. Yesu.1 Mr. Justice Gajendragadkar (as he then was), 
who delivered the judgment of the Bench in that case, was considering the 
corresponding clause in s. 34 as it stood before the Bombay Tenancy and Agri- 
cultural Lands (Amendment) Act, 1955, and Bombay Act XV of 1957. It was 
el. (1) of sub-s. (24) of s. 84 of the Bombay Tenancy and Agricultural Lands 
Act, 1948. Sub-section (24) and cl. (1)' read as follows: 

“Tf the landlord bona fide requires the land..., then his right to terminate the 
tenancy shall be subject to the following conditions, namely, 

(1) ‘The land held by the protected tenant on lease stands in the record of rights 
in the name of the landlord on the 1st day of January, 1952 as the superior holder.” 
It was held that s. 84(2A4),(1) of the said Act merely requires the claimant for 
possession of the land under s. $4 of the Act to show that the person who was 
the lessor of the tenant on January 1, 1952, had taken care to have his name 
entered in the record of rights as superior holder. This section does not necs- 
sarily require that it is the claimant whose name must appear in the record 
of rights on January 1, 1952, as superior holder. AN that this section requires 
is that whosoever was the lessor or the landlord on January 1, 1952, must have 
his name entered as a superior holder in respect of his land. Where, therefore, 
a claimant whose name does not stand in the record of rights on January 1, 1952, 
ag superior holder, seeks to evict the tenant, he must show that he claims 
through the lessor whose name stood in the record of rights on January 1, 1952. 
- It is true that el. (1) of sub-s. (2A) of s. 84 has now been amended and 
we have to deal with the amended cl. (d) of s. 314 of the present Act. But 
even in the amended clause, the words of the original cl. (1) of subs. (2A) of 
s. 34 are substantially retained and, with respect, we are of the view that the 
decision in the aforesaid case still holds good in so far as cl. (d) of s. 314 of 
the present Act deals with the condition that the name of the landlord must 
stand’ in the record of rights on the date and during the period specified in 
the clause. It is true that in the aforesaid -case the learned Judges were con- 
sidering the claim of persons who had inherited the (landlord’s) interest from 
their father whose namé had stood in the record of rights on the Ist day of 
January 1952 as superior holder. But the reasoning upon which their de- 
cision is founded applies, in our view, with equal force even to the case where 
the claimant, as in the present-case, claims through the original landlord not 
by succession but’ by a transfer. The cases of an heir and of a member in a 
joint family are now expressly. provided for by the introduction of the words 
“‘of any of his ancestors, or if the landlord is a member of a joint family, in 
the name of a member of such family’ in el. (d) of s. 81A of the Act. In the 
case above-mentioned it was observed that January 1, 1952, was chosen arbi- 
trarily as the appointed day and the provision in question ‘seemed to require 
that it must clearly appear that either the claimant or his predecessor appeared 
in the record of rights as the superior holder, and this observation of the learn- 
ed Judges applies as much to the case of a transferee from the original land- 
lord whose name stood in the record of rights at the relevant time as it did to 
the case of succession which was before them. It seems to us that in view of 
the provisions of s. 109 of the Transfer of Property Act under which the 
transferee in the position of the present petitioner having possessed all the 
rights of the original landlord himself became the landlord, the Legislature 
thought it unnecessary to make an express provision in the amended cl. (d) in 
the case of the transferee, as in the cases of an heir and a joint family member. 

Besides, we do not see why any distinction in principle should be made 
between the case of an heir and that of a transferee. In one case the property 
of the original landlord is taken by succession and in the other, by transfer. 
But the interest in either case is the same—that of the original landlord. If 
in the case of a claimant who has succeeded to the property of hia ancestor 
after the appointed day, aor condition mentioned in cl. (d) of s. 81A of the 


Act would be regarded as ha been complied gih by the claimant merely 
(1856) 59 Bom. LR. 
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showing that the name of his ancestor stood in the record of righta on the date 
and during the period specified in the clause, we do not see why the same result 
should not follow in the case of a transferee similarly situated. We have look- 
ed to the relevant provisions of the Tenancy Act and we do not see any provi- 
sion whereunder transfers have been absolutely prohibited: “In fact, with the 
permission of proper revenue authorities tranafers are allowed even under the 
provisions of the present Act. If, ‘therefore, transfers are Allowed and if an 
assignee or a transferee has-come to possess all the rights of the original land- 
lord after the Ist day of January 1952 or indeed after the relevant period men- 
tioned in el. (&) of s. 31A, we do not think why such assignee or. transferee 
should not stand on the same footing as.an heir whó has-succeeded to his 
ancestor or as & member in a joint family. 

It may also be noted that cl. -(d):-of s. 314 clearly shows that it is the name 
only’ of that pérson who tas the landlord ‘on the.date and during the period 
specified in that clause that should appear ‘in the record of rights. If such 
landlord is himself the claimant, all that he has to show is an entry in his name 
in the record of rights only on the date and during the period specified in the 
clause. If, however, the claimant is his successor-in-title or his transferee all 
that he has still to show is only an entry in the name of his predecessor-in-title 
on the relevant date and-during the ‘relevant period. Indeed, the Act cannot 
expect such a claimant to do the impossible and call upon him to show an 
entry in his own name-for a period during which he was. not, but his prede- 
ceesor-in-title was, the landlord. 

We are, therefore; of the view that the-term ‘landlord’? occurring in el. (d) 
of s. BLA of the Act includes any person from whom or through whom a land- 
lord derives his right as such landlord ‘and that for proper compliance with 
the conditions mentioned in cl. (d) of s. 314A, it is sufficient if either the name 
of the claimant or that of his predecessor-in-title stands in the record of rights 
or any public record or similar revenue record on the Ist day of January 1952 
and thereafter during: the period between the said date and the appointed day. 

In the present case, it is admitted that the.name of the petitioner’s prede- 
ceasor-in-title stood in the record of rights on the date.and during the period 
specified in the clause. It must, therefore, be held that the condition men- 
tioned in the clause has been complied with by the petitioner. 

- Accordingly, we set-aside the-orders of:the Bombay Revenue Tribunal and 
the lower revenue authorities and remand the case to the Tenancy Awal Karkun 
for disposal of the application’ in accordance with law: Costs of this petition 
will abide the roms before thie Tenancy Awal Karkun. 


Orders set aside: case remanded. i 


A 
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CRIMINAL APPELLATE. 


Before Mr. Justice Shah-and Mr. Justice Patel: 


LOKU BASAPPA PUJARI v. THE STATEH.* 

Evidence—Notes of post-mortem examination recorded by medical officer—Whether such, 
notes admissible in evidence—Practice (Criminal)—Whether notes of post-mortem 
examination where evidence relating to such examination relevant should be taken 
on record—Indian Evidence Act (I of 1872), Sec. 159. 


Notes of post-mortem examination prepared by a medical officer are admissible 
in evidence where the same are duly proved by the testimony of the medical officer 
who has performed the examination and has recorded the.same. As a matter of 
practice such notes of post-mortem examination, where the evidence relating to 
the post-mortem examination is relevant, should be taken on the record. ' 

The notes of the post-mortem: examination are not intended to be mechanically 
admitted on the record of the case. -In every case when the medical officer is 
examined before the Court to establish’ the cause of death disclosed by a post- 
mortem examination, he must be called upon to give evidence about the matters 
which have a bearing on the questions to be decided by the Court and he must also 
be called upon to depose whether the’ record made by him in’ the notes of the post- 
mortem examination ‘are true and if the medical officer deposes -to the truth of the 
record made by him, the record itself may be treated as evidence. 

Roghunt Singh v. The Empress; Queen-Empress v. Jadub pe and Rangappa 
Goundan, In re, referred to. 

Loxu and Shantappa (appellants) were thea’ before the Additional Sessions 
Judge of the City Coutt of Session for Greater Bombay sitting with a special 
jury, for the offence of murder of one Narayan punishable under s. 302 read 
with s. 34 of the Indian’ Penal Code and in the alternative for the offence 
punishable under s. 302 read with s. 109 of the Indian Penal Code. The jury 
brought in a unanimous verdict of guilty against both the appellants. The 
Additional Sessions Judge accepted the verdict of the jury and sentenced each 
of the appellants to suffer imprisonment for life. Against the conviction and 
sentence the present appeal was preferred by the appellants. 


R. A. Jahagirdar, (appointed) for the appellants. 
V. T. Gambhirwala, Assistant Government Pleader, for the State. 


SHAH J. [His Lordship after finding that the evidence in the case did not 
justify the conviction of the appellants and holding that they were entitled to 
be acquitted, proceeded:] Before parting with the. case we think it necessary 
to deal with certain questions of practice. We, flid that the notes of 
the post-mortem examination of the dead body: of: Narayan have not bean 
taken on the record, though the medical officer who performed the post- 
mortem examination was éxamined ak a witness: We have noticed in appeals 
from orders passed by the Sessions Court for. Greater Bombay that in 
very rare cases the notes.of the post-mortem examination:on the dead body of 
the victim are tendered and admitted: in evidence, whereas in appeals from 
the Sessions Divisions in the mofussil, the notes. of post-mortem examination, 
whenever: post-mortem-has: been held on a dead body, are invariably: tendered 
and admitted in evidente.‘ That these notes constitute valuable material for 
checking up the correctness of the medical and other evidence is undisputed. 
It is somewhat surprising that on an important matter of practice there should 
be absence of uniformity. prevailing in the Courts of Session subordinate to 
this Court. The learned Assistant Government Pleader, who appears before 
us, has. fairly conceded that the ‘Totes of post-mortem. examination constitute a 

*Dectded; April 14, 1969. Criminal A ppal in Case No. 12, II Sessichs 1958. 

No. 1421 of 1958, against the order of 1 feet LLB. 9 Cal. 455. 


viotion and sentence passed by B. O. yaki, 2 (1899) I.L-R. 27 Cal. 295. 
Additional Sessions Judge, Greeter Bombay, 3 (1935) LL.R. 59 Med. 349. e 
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valuable piece of evidence, which assists the Court in understanding the medical 
and other evidence led before the Court, but he submitted that presumably 
because some Courts in India have expreased the view that the notes of 
post-mortem examination are inadmissible in evidence that the -practice pre- 
vails in the City Sessions Court to exclude them from evidence. We 
have invited the learned advocates to argue the question before us, and after 
carefully considering the rival arguments, we are of the view that notes of 
post-mortem examination cannot be regarded as inadmissible in evidence. 

Examining the question apart from authority, we are of the view that the 
contention that notes of post-mortem examination are inadmissible in evidence 
cannot be sustained. If the medical officer who has performed the post-mortem 
examination on a dead body deposes before the Court orally about the matters 
which are observed by him in the course of the post-mortem examination, and 
entered by him in the notes, there can be no doubt that such evidence will be 
admissible. It is not contended by the Assistant Government Pleader that the 
medical officer who has made the post-mortem examination is prohibited from 
giving evidence about the observations made by him of the condition of the 
dead body, the external and internal injuries and the condition of the various 
organs as explanatory of the opinion formed by him. If oral evidence given 
by the medical officer who has examined the dead body and who hag noticed 
its condition is admisible in law, we fail to appreciate how a written record of 
the observations made by the medical officer may be regarded as inadmissible 
in evidence. The notes of post-mortem examination are but a contemporaneous 
record made by- the medical officer who performed the post-mortem examina- 
tion on a dead body for forming his opinion as to the cause of death. If instead 
of orally -deposing before the Court about the individual observations made by 
him, the medical officer states that the notes maintained correctly set out hig 
observations and the notes are then tendered in evidence, no fault can be found 
with the admission of those notes on the record. We may hasten to observe 
that the notes of the post-mortem examination are of course not intended to 
be mechanically admitted on the record of the case. In every case when the 
medical officer is, examined before the Court to establish the cause of death 
disclosed by a post-mortem examination, he must be called upon to give evi- 
dence about the matters which have a bearing on the questions to be decided 
by the Court and he must also be called upon to depose whether the record 
made by him in the notes of the post-mortem examination are true and if the 
medical officer deposes to the truth of the record made by him, the record itself 
may be treated as evidence. Admission of the notes in evidence ia but a con- 
venient method of maintaining. the record of the observations made and the 
opinion ‘formed by the medical officer, when he orally deposes in a comprehen- 
sive form to the correctness of all the statements recorded therein. 

We may consider ‘the authorities to which our attention was invited by 
the learned Assistant Government Pleader in support of the contention that 
the notes of post-mortem examination prepared by a medical officer from obser- 
vations made by him are inadmissible. In Roghuni Singh v. The Empress,' 
it was observed that evidence of a medical man who has seen, and has made 
a post-mortem examination of the corpse of the person touching whose death 
the inquiry is made, is admissible, firstly, to prove the nature of the injuries 
which he observed; and, secondly, as evidence of the opinion of an expert as 
to the cause of death: That observation is not inconsistent with the view that 
the notes of post-mortem examination are admissible in evidence. But there 
is at page 461 of the Report the following observation, on which reliance is 
placed :— 

“ ..The Assistant Surgeon might have used this report to refresh his memory when 
giving evidence; but the report itself was not admissible in evidence.” 
Tn that case the Assistant Surgeon who performed the post-mortem examina- 
tion was examined before the Committing Magistrate, but not before the Court 


1 (1882) LL.B. 9 Cal. 455. 
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of Session. One Dr. Shaw was examined in the Court of Session at the trial 
ag an expert witness by the prosecution, and the opinion given by Dr. Shaw 
was diametrically opposed to the testimony of the Assistant Surgeon. Notes 
of the post-mortem examination were not tendered in evidence through 
the Assistant Surgeon, but Dr. Shaw in giving his evidence based his opinion 
partly upon the facta recorded im the report made by the Assistant Surgeon 
and upon facts different from the facts observed by the Assistant Sur- 
geon. Evidently the opinion formed by Dr. Shaw on the basis of some but 
not all the observations made by the Assistant Surgeon could not make the 
report a part of the record. The report had to be proved, and not having been 
proved it could not be indirectly regarded as evidence because Dr. Shaw chose 
to base his conclusions upon some of the observations recorded therein. This 
case, in our judgment, is not an authority for the proposition that the notes 
made by a medical officer, who has performed the post-mortem examination of 
a dead body and has made notes in that behalf, are not admissible in evidence, 
even if the medical officer orally deposes to the correctness of the mdividual 
observations made and recorded by him, or comprehensively thereto. In 
Queen-Emopress v. Jadub Das,? it appears that the medical officer who per- 
formed the post-mortem examination was not examined by the Conrt of 
Session even though the evidence as given in the Committing Magistrate’s 
Court was not explicit as regards the actual cause of death. At the trial a 
Civil Surgeon was examined as an expert witness, but that officer was not 
examined on the points which were disclosed in the evidence of the medical 
officer who had conducted the post-mortem examination. The Sessions Judge 
took into consideration the statement of the medical officer on matters entered 
in He post-mortem report. In that context it was observed (p. 303): 

..Now that report is not admissible ss evidence except to contradict the officer 

ered It may, however, be used by that officer when under examination for the 
purpose of refreshing his memory.” 
That again, in our judgment, is not an authority in support of the proposition 
that even when oral evidence is given by a medical officer about the truth of 
the notes made at the post-mortem examination the record of the notes is in- 
admissible. Our attention was also invited to Rangappa Goundan, In re.3 It 
was held in that case that the report of a post-mortem examination on a dead 
body is not evidence, and can only be used by the’ witness who conducted the 
post-mortem enquiry _as‘an aid to memory. In that case, however, there is no 
discussion of the question whether the notes of’ post-mortem examination 
may be proved in the manner stated by us, and, may then be admitted in evi- 
dence. The judgment contains merely an tpse dist that a post-mortem report 
ig not evidence, and can only be used by the witneas -who conducted the post- 
mortem enquiry as an aid to memory and i in support ‘of thé observation reliance 
was placed upon Jadub Das’s case. 

We may observe that in the Courts of Session functioning in this State out- 
side the Greater Bombay area, it has been the consistent practice to admit the 
notes of post-mortem examination’ where the evidence relating to such post- 
mortem examination is relevant. - 

The learned Assistant Government Pleader: concedes that this practice con- 
duces to a better appraisal of the medical and other evidence in trials for 
offences of murder and culpable homicide. We have carefully considered the 
arguments advanced at the Bar and we are not satisfled that the observations 
recorded in the notes of post-mortem examination which are relevant to the 
subject-matter of enquiry are inadmissible even if the same are duly 
proved by the testimony of the medical officer who has performed the examina- 
tion and has recorded the same. 

{The rest of the judgment is not material to this report]. 


Appeal allowed 
2 (1899) LL.B. 7 Cal. 298. ` B (1985) LLR. 59 Mad. 349. 
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APPELLATE CIVIL. 


Before Mr. Justice Shah and Mr. Justice Patel. 


NARAYAN YESHWANT NENE v. RAJARAM BALKRISHNA RAUT.” 

Representation of the People Act (XLHI of 1951), Secs. 116B, 1164—Appeal against order 
of Tribunal filed in High Court—High Court permitting withdrawal of appeal and 
ordering disposal thereof—Whether such order a decision within v. 116B—Order 
whether open to remew. 


The expreasion “decision of the High Court” in s. 116B of the Representation of 
the People Act, 1851, means the final order of the High Court disposing of the appeal 
on merits or otherwise. Therefore, an order of the High Court permitting with- 
drawal of the appeal filed against the Tribunal under s. 116A of the Act and order- 
ing disposal thereof, ia a decision within the meaning of s. 116B of the Act, and such 
an order is final and conclusive and not open to review by the High Court. 

Quare: Whether in view of s. 116A(2) of the Act the provisions relating to the 
withdrawal of a petition or abatement apply to an appeal filed against the order of 
the Tribunal 


Tue facts appear in the judgment. 
In C.A. No. 2422 of 1958. 


Y. K. Joshi, for the petitioner. 
8. B. Bhasme, for the respondent. 
H. M. Seervat, Advocate General, as amicus curis. 
In C.A. No. 2423 of 1958. 

. K. Joshi, for the petitioner. 

B. Bhasme and M. A. Rane, for respondents Nos. 1 and 2. 
N. Vaidya, for respondent No. 2. 
H. M. Seervat, Advocate General, as amicus curie. 


y 
8. 
G. 


Smam J. An election was held in the Parliamentary Constituency for 
clecting a representative from the Kolaba District. One Rajaram Balkrishna 
Raut was declared elected by the Election Commissioner. Thereafter, one 
Narayan Yeshwant Nene (whom we shall hereafter refer to as ‘‘Nene’’) applied 
to set aside the election on the ground that Rajaram Balkrishna Raut had 
been guilty of corrupt practices which had vitiated the election. That appli- 
cation was dismissed by the Tribunal constituted under the Representation of 
the People Act, 1951. Against the order passed by that Tribunal, an appeal 
was preferred to this Court under.s. 116A of the Act. That appeal was placed 
for hearing before Mr. Justice S. T. Desai and Mr. Justice Miabhoy on 
June 17, 1958. It appears from the judgment recorded that after arguments 
were heard by the Gourt on the merits of the dispute, a suggestion was thrown 
out by the Court that the petition far setting aside the election be abandoned 
in the larger interest of the public. The learned advocates who appeared on 
behalf of Nene and Raut after considering the suggestion informed the Court 
that the appeal need not be proceeded with. Thereafter, Mr. R. B. Kotwal, 
who appeared on behalf of Nene, stated that his client desired to withdraw the 
petition and the appeal may be allowed-to be withdrawn. Mr. Sule, who 
appeared on behalf of Raut, stated that hig client had no objection to the 
petition and the appeal being permitted to be withdrawn. The Court then 
proceeded to pass the final order as follows: 

“The result ia that the appeal will be allowed to be withdrawn. Learned Counsel for 
the parties are agreed that there should be no order for costs of the hearing of this appeal 
and that the order for costs made by the Tribunal should be vacated. Order accordingly.” 

On August 4, 1958, one Jagannath Bhau Patil, who is the petitioner in this 


*Deoided. April 23, 1959. Civil Application Crvil Applioation No. 2428 of 1958 in F.A. No. 
ND 2422 of 1958 In F.A. No. 145 of 1088 (with 148 of 1958). 
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application, has applied “for being substituted as an appellant and for prose- 

cuting the appeal. He contended that the proceeding for setting aside an 
election on the ground of corrupt practices is not merely a proceeding in which 
the two parties before the Court are concerned, but it is a dispute in which. 
the entire electorate is concerned, and, having regard to the provisions of 
s. 110 of the Representation of the People Act, 1951, read with s. 116A of the 
Act, the appeal could not have been permitted to be withdrawn by the Court 
which heard the appeal. It is urged that the order allowing withdrawal of 
the appeal was without jurisdiction, when it was not followed by the publi- 
cation of a notice of withdrawal of the appeal, and, therefore, the applicant 
be substituted for the original appellant and to prosecute the appeal. When 
rule was issued the Court requested the Advocate General to appear and assist 
the Court as amicus ourie. This application is now before us for hearing and 
the learned Advocate General has appeared before us. 


Section 110 of the Representation of the People Act, 1951, provides by the 
first sub-section that if there are more petitioners than. one, no application to 
withdraw an election petition shall be made except with the consent of all the 
petitioners. ` By sub-s. (2), it is provided’ that no application for withdrawal 
shall be granted if in the opinion of the Election Commission or of the Tribu- 
nal, as the case may be, such application has been induced by any -bargain or 
consideration which ought not to be allowed. By subs. (3), it is provided 
that if the application is granted, an order as to costs shall be passed, and the 
notice of withdrawal shall be published in the Official Gazette by the Election ` 
Commission or by the Tribunal, as the case may be, and a person who might 
himself have been a petitioner may, within fourteen ‘days of such publication, 
apply to be substituted as petitioner in place of the party withdrawing, and 
upon compliance with the conditions of e. 117 as to security, shall be entitled. 
to be so substituted and to continue the proceeding upon such terms as the 
Tribunal may think fit. It is evident from s. 110 of the Representation of 
the People Act that an application for withdrawal which is not bona fide 
may not be allowed by the Tribunal or the Election Commission, and, even if 
the application is granted, any person who was entitled to present the pen 
tion, may upon such terms, as the Tribunal imposes, continue the p 
This provision sufficiently indicates that a proceeding for setting aside art 
election is one in which the entire electoraté is interested, and may not be 
abandoned without due notice to the electorate. That is further-made clear by 
ss. 112 to 115, whereby any person, who might himself have been a petitioner, 
is permitted to come on the record and to prosecute the petition of a person 
dying before its disposal. By s. 116, an election proceeding may be continued 
even after the death of the original respondent against a substituted respon~ 
dent. There can be no doubt, therefore, that once a proceeding under the 
Representation of the People Act has reached the Hlection Commission or the 
Tribunal, those authorities must hear and dispose it of on its merits. 

This Court was requested by the appellant Nene ‘to be permitted to abandor 
the appeal. It may appear, in view of sub-+s. (2) of s. 116A, that the provi- 
sions relating to the withdrawal of a petition or abatement, may also apply to 
an appeal filed against the order of the Tribunal. But, on that question we 
express no considered opinion. The petitioner, in this case is faced with a two- 
fold diffculty. There is an order passed by this Court, by which the appeal 
has been disposed of after permitting withdrawal, and the Legislature has not 
only not enacted any provision for review of orders passed by the High Court 
in appeal, but has expressly enacted that the orders are to be final and con- 
clusive. Again, even if there was some irregularity in the passing of the order 
disposing of the appeal, thid Court-is incompetent on that account to act aside 
the order. 

In support of the application, it is urged that an order of the Court per- 


mitting withdrawal of the appeal and ordering disposal thereof is not a deci- 
gion within the meaning of s. 116B. It is contended that*the decision œn- 
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templated by s. 116B is an adjudication on the merits of the dispute between 
the parties before the Tribunal, and an order of disposal without adjudication 
of the merits of the dispute by the High Court in appeal, is not a decision 
within the meaning of s. 116B. We are unable to accept that contention. The 
expression ‘decision’ is not defined in the -Act, and there is nothing in the 
context in which that expression occurs, which justifies the submission that 
a final order disposing of the appeal though not on the merits is not a decision. 
Even a casual examination of the argument is likely to present numerous 
difficulties against its acceptance. If an appeal is permitted to be withdrawn 
and a notice of the intended withdrawal is published in the Official Gazette, 
and if, thereafter, no party comes before the Court, on the argument advanc- 
ed by the learned Advocate General, the appeal may still not be regarded as 
disposed of by a decision, and may permanently remain on the file of the 
Court. Similarly, if the appellant dies and no one comes forward to prosecute 
the appeal, if the argument is accepted, the appeal will remain undisposed 
there being no decision of the Court. In our view, the expression ‘‘decision 
of the High Court’’ means the final order of the High Court disposing of the 
appeal on merits or otherwise. If that be the true effect of s. 116B, in our 
judgment, the order disposing of the appeal on withdrawal by the original 
appellant, must be regarded as a decision of the High Court, which is final 
and conclusive. The Act does not provide for review of judgment of this Court 
on any ground, and it is well settled that a Court is not invested with a power 
of review unless such power is expresaly conferred. The Legislature has not 
only not conferred a power of review upon this Court to review decisions in 
appeal under the Representation of the People Act, but -has declared the 
decision final and conclusive. f 
On that view of the case, in our judgment, the application fled by Jagannath 
Bhau Patil must be held not maintainable and must on that ground be reject- 
ed. There will be no order as to costs of the application. The same order in 
Application No. 2423 of 1958. 
é ‘Applications rejected. 


Before Mr. Justice Mudholkar and Mr. Justice Mody. 


KUBERDAS HARGOVANDAS MODY v. THE STATE OF BOMBAY.? 
Bombay Tenancy and Agneultural Lands ‘Act (Bom. LXVII of 1948), Secs. MC, 64— 

Conststution of India, Arts. 31(1) & (2)—Provision in s. 84C as to forfeiture of land on 
declaration made by'Mamlatdar whether constitutional—Whether open to State Gov- 
ernment on such forfetture to recover purchase price from.seller or purchaser— 
Section C whether violates art. 31(2) ' i 

Section 84C of the Bombay Tenancy and Agricultural Lands Act, 1948, in so 
far as tt refers to the forfeiture of the land to the State Government by reason of 
the sale being declared invalid is constitutional; but on such forfeiture tt is not 
open to the State Government to recover the purchase price belonging to the pur- 
chaser either from him or from the seller as an arrear of land revenue. 

Section 84C of-the Act is not violative of art. 31(2) of the Constitution of India 
as it does not deal with acquisition of property for a public purpose. 


‘Te facts appear in the judgment. 
© Bpl. C.A. No. 2878 of 1958. 


BR. B. Kotwal, with 8. B. Vakt, for the petitioner. 

R. J. Joshi and T. R. Andhyarujina, instructed by Little and Co., for oppo- 
nents Nos. 1 and 2. 

“Decided, March 18. 1959. Special Civil- Civil Applications Nos. 2879 to 2881 of 1958). 
Applicataon No. 2878 of 1958 (with Special 

e . 
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Spl. CAs. Nos. 2879 to 2881 of 1958. ` 
R. B. Kotwal, with S. B. Vaki, for the petitioner. 

R. J. Joshi, instructed by Lsttle "and Co., for opponents Nos. 1 and 2. 


MUDHOLEAR J. iwo of these petitions are ide art. 226 of the Constitu- 
tion and two under art. 227 of the Constitution. 


The petitioner in the first and second petition is the occupant of Survey 
No. 204 of the village Sahijpurbogha. It is common ground that he gold this 
field to one Punjiram Prajapati on April 1, 1957, for Rs. 9,176. This gale has 
been declared invalid by. the Mamlatdar ander 8. 84C(2) of the Bombay 
Tenancy and Agricultural Lands Act. Pursuant to this declaration the land 
purported to have been sold by the petitioner to Punjiram Prajapati has been. 
declared by the Mamlatdar to have been forfeited to ‘the Government and the 
price received by the petitioner: is also declared to have been forfeited to the 
Government. -The Mamlatdar’s order having been ultimately affirmed by the 
Prant Officer in appeal and by the Bombay Revenue Tribunal in revision, the 
petitioner seeks to have all those orders quashed under art. 227 of the Constitu- 
tion. By way of precaution the petitioner is invoking the jurisdiction of this 
Court under art. 226 also and that is why he has made two applications. The 
petitioner in the other petitions is a purchaser of another field of the same 
village from the occupant thereof and the sale in his favour has been held by 
the Tenancy Aval Karkun to be invalid as being in contravention of s. 63 of 
the Act. This order having been affirmed by the Bombay Revenue Tribunal 
the petitioner wants it to be quashed under art. 227. By way of Precaution 
he has also filled an application under art. 226. 

The petitioner’s contention is that the provisions of s: 84C of the Act are 
unconstitutional inasmuch as they contravene art. 31(2): of the Constitution. 
It is said on‘behalf of the petitioner that what s. 84C purports to do is to 
acquire property without payment of compensation and, therefore, this section 
is wlira vires the Constitution. We cannot accept the contention that s. 84C 
deals with acquisition of property for a public purpose and, therefore, hold 
that it is not-violative of art. 31(2) of the Constitution. — 

Now, in so far as this section provides that on a declaration. made by the 
Mamlatdar under sub-s. (2) of s. 84C to the effect that the sale’ effected by 
the occupant of an agricultural land is invalid and consequently the land shall} 
be deemed to vest in the Government, the law can be sustainéd under art. 31(1) 
of the Constitution. Under this provision it is open to a Legislature to make 
a law whereunder a person may be deprived of his property. Such depriva- 
tion, of course, may be in the exercise of the police power or may be for the 
purpose of taxation or penalty. Heére,,so far as the salé by the occupant of 
the land is concerned the provisions of s. 64 lay down a number of restrictions 
on him. Sub-section (2) of s. 64 says that a sale held in contravention of the 
provisions of that section would be invalid. It would, therefore, follow that 
the Legislature has prohibited the owner of a Jand from alienating it except 
in compliance with certain provisions of law. Then by s. 84C it has been pro- 
vided that where an occupant of a land has effected a sale of his land without 
complying with the provisions of law or in contravention of the provisions of 
law and the sale is declared invalid by the Mamlatdar, the land shall be forfeited 
to the Government. Where a’sale has been rendered invalid by law, the imme- 
diate result would be that the land would revert to the occupant and all that 
the purchaser is entitled to is the refund of consideration frém his vendor, the 
occupant of the land. -No doubt s. 84C, as already stated, provides that after 
a sale is declared to be invalid by a Mamlatdar, the land, which is the subject- 
matter of the sale, shall be forfeited to the Government, but that must happen 
after its reversion to the occupant. Then, the land having reverted to .the 
occupant because the sale had been declared invalid, the forfeiture would 
operate against the occupant of the land. It is competent $ the Degislature 
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to make a Jaw of this type, and, therefore, s. 84C in so far as it refers to the 
forfeiture of the land to the Government by reason of the sale being declared 
invalid is constitutional. The same, however, cannot ‘be said with regard to 
another provision of s. 84C, which is to the effect that the money or the pur- 
chase price received by the occupant of the land shall be forfeited to the 
Government and will be recoverable as an arrear of land revenue. No sooner 
the sale is declared invalid the purchaser becomes entitled to the refund: of the 
purchase. price on the ground of failure of consideration. The-price which is 
in the hands of the occupant of the land must, thereafter, be said to belong to 
the purchaser. The Legislature cannot effectively enact a law concerning for- 
feiture of the purchase -price of land which its owner or occupant is incompe-. 
tent to sell unless it enacts a provision therein prohibiting the purchaser from 
purchasing such land. It is no doubt true that under art. 31(1):‘of the Consti- 
tution the Legislature can make a law imposing a penalty but the law in order 
to be complete and effective must also provide for the circumstances. under 
which the penalty will be leviable against an individual.. Now, a penalty is a 
form of punishment. A person will be liable to punishment only if he has 
contravened a provision of law. Therefore, the law must first-enact a prohi- 
bition, then specify the person or persons who will be subject: to that prohibition 
and thereafter provide for the penalty and specify the person or persons who 
will be liable to suffer it. Here, so far as the purchaser is concerned, the law 
is very much short of this. It does not prohibit him from purchasing any land. 
Nor indeed does it even render him liable to suffer any penalty for purchasing 
a.land which the occupant is incompctent to sell. So far as the occupant of 
the land is concerned, it can no doubt be said that he has contravened the pro- 
visions of s. 64 if he has effected the sale without complying with the provisions 
of that section. There is nothing in the provisions of that section which pre- 
vents the purchaser from purchasing Jand from its occupant. It is true that 
in certain circumstances the sale in the purchaser’s favour would be rendered 
invalid. But that by. itself is not sufficient to show that he was prohibited from 
purchasing any land. In our gpmion, the pegueiue of B. ieee which run 
. thus— 

“(3). On the declaraiied made by the Mamlatdar under PEN (2)—; 

“(b) the amount which was recetved by the transferor as the price of the lapd shall 
‘tbe deemed to have been forfeited to the State Government and it shall be recoverable 
as an arrear of land revenue;” 
cannot be regarded as a law relating to the deprivation of the property of a 
purchaser made under art. 31(1) of the Constitution. It is, if we may say sọ, 
an incomplete piece of legislation in the sense -that though it prescribes a 
penalty, which would operate against a purchaser, it does not specify the act 
or the omission which will render him liable to this penalty. Therefore, it is 
not open to the State Government to recover the purchase price belonging to 
the purchaser either from him or from the seller. 

Mr. Kotwal points out that in the first two petitions the State Government is 
trying to recover the purchase money in the hands of the seller as an arrear of 
land revenue. In view af our finding that the purchase money cannot be for- 
feited to the Government, it cannot be recovered as an arrear of land revenue. 

These petitions must, accordingly, succeed partially. For this reason we 
make the rule absolute in so far as the prayers 10(d) and (e) as set out in Spe- 
cial Civil Application No. 2879 of 1958 are concerned and quash the orders 
of the Mamlatdar, the Prant Officer and the Bombay Revenue Tribunal as, 
prayed for in Special Civil Application No. 2878 of 1958 to the extent of 
declaring the forfeiture of the amount and directing its recovery as an arrcar 
of land revenue. There-svill, however, be no order as to costs. 

' In the other two applications the purchaser not being an agriculturist, the 
sale is invalid and, therefore, under s. 84C the Mamlatdar was entitled to 
declare that the land comprised in that sale stands forfeited to the Government. 
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As regards the purchase price, we hold, for the reasons already stated, that it 
belongs to the purchaser and ‘in the absence of appropriate provisions of law 
it cannot be forfeited to’ Government: The‘order of thé Mamlatdar in regard 
to this must, therefore, be quashed'as ‘also his order dirécting the recovery of 


the money. as an arrear of land ‘revenue’ The order of .the Prant’ Officer in 
appeal and of the Bombay Revente Tribunal in revision must also be quashed. 
We accordingly make the rule absolute in’ both the ‘applications to the extent 
of quashing the orders of the Mamlatdar, the Praht Officer and the Bombay 
Revenue Tribunal in so far as the forfeiture of the purchase money ik concern- 
ed, as prayed for in Special Civil Application No. 2880 of 1958 and in terms 
of prayer 10(d) and (e) as set otit in Special Civil Application No. 2881 of 1958. 


There will, however, be no order as to costs. i 
f : ~ ` Order accordingly. 


yet [NAGPUR BENCH]. kea 


Before Mr. Justice Mudholkar aad Mr. Justice Naik. 


RASHTRIYA MILL MAZDOOR SANGH, NAGPUR v. STATE INDUSTRIAL 
COURT, NAGPUR... . 

Central Provinces and Berar Industrial Disputes. Settlement Act (XXIII of 1947), 
Secs. 1¢t, 7-A—C.P. and Berar General: Clauses Act (I of 1914), Sec. 14—Person ap- 
pointed to function as Registrar under s. 14—Whether such person can only be 

There is no requirement under the Central Provinces and Berar Industrial Disputes 
Settlement Act, 19€7, or ‘the rules framed thereunder for publishing the name of the 
person appointed to function as'Régistrar of recognised unions. Theréfore, under 
s. 14 of the Act the appointment of the Registrar can be made by virtué af office also. 

U.C. Bank v. Their Workmen' ahd State of Bihar v. D. N. Ganguly®, referred to. 


Tre facts appear in the judgment. ` 
8. W. Dhabe, for the’ petitioner, ` 


N. L. Abhydnkar, Special Government Pleader, for opponents, Nos, 2, to 6. 
V. P. Sathe, for opponent No. 7. te. ae anne 


MUDHOLKAR J. In this application we have to ‘consider maihly two ques- 
tions: The first is the date on'which s. 7-A which was inserted’ by Act XXI 
of 1955 (The Madhya Pradesh ‘Industrial Disputes Settlement (Amendment) 
Act,. 1955), which amended the Industrial Disputes Settlement Act of 1947, 
came intd force. The second question is whether the Deputy Labour Commis- 
sioner, who was appointed as a Registrar under s: 14 of the Act, was entitled 
to entertain the application of ‘opponent No. 7." a oe ats 

The circumstances which have given rise to this petition are bridfly these :— 
The Rashtriya Mill Mazdoor Sangh, Nagpur, who is the petitioner before us, 
was recognised as a registered’ union under B. 3 of the Industrial Disputes 
Settlement Act, 1947, sometime during the year 1951-52. Taking ‘advantage 
of the provisions of's. 7-A, opponent No. 7 made an application to the Assistant 
Registrar of Recognised Unions, Nagpur, on April 25, 1958, for’ ita recognition 
.in place of the petitioner Union.’ This application was-opposed by the peti- 
tioner. It was contended on behalf of the petitioner that s. 7-4 came into 

“Decided, March 24, 1959. Special Oivi .(8) The Provincial Gqyemment may 
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Registrar i nion under this Act. 2 [l A.LR.8.O: 1018. ` 
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force on March 11, 1958, by virtue of a notification made by the Government 
of India, under gub. (3) of s. 1 of the Act of 1947, that this section had only 
a prospective operation and not a retrospective one, and that, therefore, it 
was not open to the Union to make an. application under s. T-A for ita recog- 
nition, till after the lapse of one year from this date. It is not easy to follow 
the argument of Mr. Dhabe. It appears to be that a Union which seeks recog- 
nition by an application made by it earlier than one year after the date on 
which a. 7-A was notified to come into force cannot do so as the notification 
could not give retrospective operation to that section. In support of his con- 
tention Mr. Dhabe relied upon the Explanation to sub-s. (4) of s. 7-A, which 
is in the following terms :— 


- “Replanation.—In determining the’ memberstiip dee purpoass of sub-section "2 any 
beren. who 

(i) has not been continuously on the roll of members of the union for a period 
of at least twelve months immediately before the date of application; and 

(ii) is in arrears of subscription payable to the union for a perlod exceeding three 
months; 
shall not be counted as a member of the Union.” 


According to him the comparative membership of the unions is to be deter- 


mined with reference to a date which is one year prior to the coming into 
force of s. 7-A, and that thereby the existing.right of a union to continue to 
be a recognized union would be infringed if the application of another union 
were to be granted before the expiry of one year from the date of the notifica- 
tion. Now, all that this section contemplates is that the relative strength of 
the unions is to be considered only by taking into account those members who 
have been on the roll of the -union continuously for a period of 12 months 
prior to the application and have not been in arrears in the matter of pay- 
ment of subscription for a period exceeding three months. That is to say, the 
explanation requires the existence of a certain fact and the non-existence of 
another fact. It does not in any way tend to give retrospective operation to 
any of the provisions of the statute. A newly recognized union will be en- 
titled to function as a recognized union and act on behalf of the workers en- 
gaged in an industry only from a date subsequent to its recognition. Till a 
new union is recognized, an existing union, and here the petitioner, will conti- 
nue to function ag recognized union and exercise all its rights as such union. 
It is, therefore, difficult to appreciate how the mere ascertainment of the exist- 
ence of a certain fact during the course of one year prior to the application 
for recognition will amount to giving retrospective operation to a provision 
of the statute. 

Then Mr. Dhabe argued that by virtue of the Explanation to sub+. (4) of 
8. 7-A no action under s. 7-A can be taken unless the period of two years has 
elapsed from the commencement of the Madhya Pradesh Industrial Disputes 


Settlement (Amendment) Act of 1955. If the amending Act did not come. 


into force till the notification of March 6, 1958, the present application, ac- 
cording to Mr. Dhabe, is clearly premature as it wes made only a few days 
after the notification bringing s. 7-A into force was issued. What is to be 
borne in mind is that the Explanation refers to the commencement of the 
amending Act of 1955 and not to the making of any notification. Mr. Dhabe, 
however, contends that the amending Act of 1955 which introduced s. 7-A 
was not specifically brought into force by issue of any notification under sub- 
s. (3)_of s. 1 of the Act of 1947. The scheme of this Act is that while it ex- 
tends to the whole of the Ceritral Province and Berar (which include the pre- 
sent territories of Vidarbha) sub-s. (3) requires the issue of a notification 
bringing ‘the sections, other than s. 1, into force in such areas or of indus- 
tries dnd on such date as may be specified in the notification. 

Now, according to Mr. Dhabe the words ‘‘commencement of the Act of 
1955” used in the Explanation must be deemed to refer only to the provisions 
of s. 7-A and as no notification extending the provisions of that section or 
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bringing them into force anywhere was issued till March 11, 1958, the amend- 
ing Act cannot be deemed to have come into force at all. He relied upon the 
decision of this Court in The Textile Mills Association v. The Rashtriya Mill 
Mazdoor Sangh’, in which it was held that the provisions introduced into the 
Industrial Disputes Settlement Act of 1947 by the amending Act of 1955 did 
not come into force at once and that it was necessary for the State Government 
to issue a notification under sube. (3) of s. 1 to bring those provisions into 
force. In that case the Division of this Court held that the provisions 
of the amending Act became a part and parcel of the parent Act after the 
Act passed into law, and that consequently none of them could come into 
force until a notification was made by the State Government under sub-s. (3) 
of s. 1. In taking this view the Division Bench did not, if we respectfully 
point out, take into consideration two facts. One is that the amending Act 
of 1955 does not specify the date on which it has to come into force, and the 
other ia that the provisions enacting the amending Act could not become part 
of the parent Act till the amending Act came into force. 

Now, s. 8, sub-s. (1)(b), of the Central Provinces and Berar General Clauses 
Act provides — 

“3. (1) Where any Madhya Pradesh Act is not expressed to come into force on a 
particular day, then,... 

(b) im the case of a Madhya Pradesh Act made after the commencement of the 
Constitution, it ahall come into operation on the day on which the assent thereto of 
the Governor or the President, as the case may require, is first published in the Official 
Gazette.” 

In the instant case the amending Act of 1955 was submitted to the President 
for hia assent. That assent was received on November 19, 1955, and was pub- 
lished in the Madhya Pradesh Gazette on November 25, 1955. Since the 
amending Act makes no provision regarding the date of its commencement, it 
must be held under subs. (1)(b) of s. 8 of the C.P. and Berar General Clauses 
_ Act that the amending Act came into force on November 25, 1955. Now, since 

it came into force on that date, there was no need whatsoever to issue a notifi- 
cation under sub-s. (3) of 8. 1. The restraints imposed by this latter provision 
were intended to apply to the provisions of the main Act which was enacted 
in the year 1947. It was open to the Legislature to extend those restrictions 
even to the provisions of the amending Act. It has however not chosen to do 
so. Therefore, the absence of a notification under subs. (3) of a. 1 is of no 
consequence, 

No doubt, where an Act is amended by another Aet, the provisions of the 
amending Act become part of the parent Act, but it does not mean that the 
provisions of the amending Act never come into force except by following the 
procedure laid down in the parent Act for bringing them into foree. The pro- 
visions of the amending Act could not become part of the parent Act without 
bringing into operation the amending Act. Once the amending Act came into 
operation, s. 7-A which was introduced into or superimposed on the origi 
Act also came into operation. Thus, the coming into force of s. 7-A of tha 
Act and its becoming part and parcel of the parent Act was a simultaneous 
process. Since s. 7-A has come into-force, the issue of the notification under 
sub=. (3) of s. 1 bringing it into force would be redundant. It is for these 
reasons that we cannot accept the view taken in the earlier case. 


It may be mentioned that consequent on the decision in that case the Legis- 
lature has passed a validating Act. That Act is the Bombay Act No. LIX of 
1958. Section 2 of that Act runs thus — >» 

“2, Amendments to Central Provinces and Berar Act No. XXIII of 1947 made by 
Madhya Pradesh Act No. XXI of 1955 to come into force on the date Madhya Pradesh 
Act XXI of 1955 commenced.—Notwithstanding anything contained in sub-section (3) 

‘1 (1958) Special Civil AppHoation No. 849 on January 24, 1058 (Unrep.) 
of 1957, decided by Chainanf and Badias JJ., _ 3 7 
Lisi. 
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_ of section 1 of the Principal Act, or in any judgment, decree or order of a Court, the 
. amendments incorporated in the Principal Act by the Amending Act (whether by way 
of amendment to, insertion in, or substitution of, the provisions of the Principal Act), 
which have not been brought into force by notification issued under sub-section (3) of ` 


section 1 of the Principal Act, shall be deemed to have come into force in the Vidarbha = 


area of the State of Bombay on and with effect from the 25th day of November, 1955 
in relation to the industries to which the Principal Act applied on that, date. 

Now, one of the results of these provisions is to render ineffective the decision 
of this Court in The Testile Mills Association v. The Rashtriya Mill Maedoor 
Sangh. That being the position, we do not think it necessary to refer this case 
to a larger Bench. 

The other argument of Mr. Dhabe is regarding the jurisdiction of the Deputy 
Labour Commissioner to entertain the application. According tó him, the 
Registrar of Unions has to be appointed by name, and that since here the ap- 
pointment is made only by office, the appointment is bad and consequently 
the Deputy Labour Commissioner, who is purporting to act as Registrar, has 
no jurisdiction to entertain the application. In our opinion, there is no sub- 
stance whatsoever in this contention. Sub-section (1) of s. 14 provides that 
the State Government shall, by notification, appoint the Labour Commissioner 
or any other person to be the Registrar of Recognised Unions under the Act. 
Now, Mr. Dhabe contends that apart from the Labour Commissioner, no other 
person can be appointed as a Registrar except by name. Mr. Dhabe, however, 
ignores the provisions of s. 14 of the C.P. and Berar General Clauses Act 
which runs thus :— 

“Where, by any Madhya Pradesh Act, a power to appoint any person to fill any 
office or execute any function is conferred, then, unless it is otherwise expressly pro- 
vided, any such appointment may be made either by name or by virtue of office.” 
Clearly, a power to appoint by office is granted by the section. Mr. Dhabe 
however says that the provisions of this section are not applicable to any mat- 
ter arising under the Industrial Disputes Settlement Act, and in this connec- 
tion he relied on two decisions of the Supreme Court. The first of these is ` 
U. C. Bank v. Their Workmen?. That, however, is not a case where it was 
held that the provisions of the General Clauses Act cannot be applied to a 
“matter arising under the Industrial Disputes Act. What was held was that 
the persons appointed under s. 5(1) of the Industrial Disputes Act on the 
Board of Conciliation must be specifled in the notification in order to invoke 
the jurisdiction to carry on the conciliation proceedings. The view of their 
Lordships was based on the fact that r. 5 of the rules framed under the Act 
required that the names of the persons constituting a Board, Court or Tribunal 
appointed under the Act should be notified in the Official Gazette. In the 
‘ease before their Lordships there was a clear breach of the requirements of 
‘the rule and, therefore, they held that the Board, the appointment of whose 
members was not properly notified, had no jurisdiction to function under s. 6 
of the Act. There is no requirement under the Industrial Disputes Settlement 
+ -Act of 1947 or the rules framed thereunder for publishing the name of the 
person appointed to function as Registrar of Recognized Unions. 
- In the other case before their Lordships, State of Bihar v. D. N. GangulyS, 
‘they have held that the rule of construction enunciated by s. 21 of the General 
‘Clauses Act in so far as it refers to the power of-rescinding or cancelling the 
original order’ cannot be invoked in respect of the provisions of s. 10(1) of 
the Industrial Disputes Act. Now, under s: 10 of the Industrial Disputes Act 
where the appropriate Government is of opinion that an industrial dispute 
exists or is apprehended, it has a power to refer, among other things, the dis- 
_pute to a Board for settlement. The dispute so referred by the Government 
-of Bihar was eventually withdrawn by the Gavernment and the question which 
- came up before their Lordships was whether the Government which had re- 
ferred the dispute to the Board had power to withdraw it. One of the argu- 


2 [1951] ALR.S.0. 230. 8 [1958] A.I.R.8.0. 1018. 
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ments advanced before their Lordships was that under s. 21 of the General 
Olauses Act the Government had the power to withdraw the dispute. This 
argument was negatived by Gajendragadkar J. who delivered the judgment 
òf the Court. He observed (p. 1021) — 

“Tt is well settled that this sectlon embodies a rule of construction and the question 
whether or not it applies to the provisions of a particular statute would depend on 
the subject-matter; context, and the effect, of the relevant provisions of -the said -sta- 
tute. In other words it would be necessary to’ examine carefully the scheme of the 
Act, its object and all its relevant and material provisions before deciding whether by 
the application of the rule. of construction enunciated by sec. 21, the appellant’s con- 
tention is justifled that the power to cancel the reference made under sec. 10(1) can 
be said to vest in the appropriate government by necessary implication.” 

What is, therefore, to be considered in the present case is whether upon the 
considerations of all the relevant provisions of the Industrial Disputes Settle- 
ment Act it could be said that the provisions of s. 14 of the General Clauses 
Act are excluded. No doubt, the learned Judges also observed later on in the 
judgment that on general principles it is difficult to accept the argument that 
the appropriate Government should have an implied power to cancel its own 
order made under s. 10 of the Act because such an order must have been made 
by it on the representation made by the employer or his workmen and after 
the matter was fully considered by the Government. It would, therefore, be 
seen that the case before the Supreme Court was very much different from the 
present one and further the provisions of the General Clauses Act, which were 
held to be inapplicable to a matter arising under the Industrial Disputes Act, 
are also of a different character from those of s..14 of the C.P. and Berar 
General Clauses Act which we have to consider. The Supreme Court has not 
laid down any general proposition to the effect that the provisions of the 
General Clauses Act have to be kept out of consideration in their entirety while 
interpreting industrial laws. Indeed, it would be extremely dangerous to say 
that the provisions of the General Clauses Act ought not to be applied to 
industrial legislation. One of the objects which the General Clauses Act serves 
is to fill in gaps or lacunae that may be found in different laws made by the 
Legislature. The provisions are, therefore, of a salutary character and we 
would not be prepared to hold that those provisions do not apply to industrial 
legislation at all. The argument therefore based on the mere fact that the ap- 
pointment of the Registrar for the Vidarbha region was made not by name 
but by office has no substance. 

Then Mr. Dhabe contended that the provisions of s. 14 are very ambiguous, 
and though they create the post of an Assistant Registrar and enables that 
person to exercise all the powers of the Registrar, they do not provide for the 
transfer of cases to him by the Registrar. It may be that the provisions are 
not very clear, but how that fact is of any assistance to Mr. Dhabe in this case 
is not easy to see. Apart from that, it may be pointed out that it was by virtue 
of the agreement between the parties that the dispute may be taken up for 
consideration by the Registrar that it was so taken up by him. 

For all these reasons we are of opinion that the Registrar is competent to 
entertain the application of respondent No. 7 for being recognized as a Union 
under s. 7-A of the Act. The Registrar was right in holding accordingly. 
The petition is dismissed. We are told that the matter is pending before the 
Registrar for over a year. In matters like this it is desirable to arrive at a 
decision as early as possible. We, therefore, direct the Registrar to deal with 
this matter expeditiously. But of course it is the duty of the parties also to 
see to it that unnecessary adjournments are not taken by them. Though we 
dismiss the petition and discharge the rule, we make no order as to costs. 

Petition dismissed. 
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Before Mr. Justice Mudhotker and Mr. Justice Naik. 


NARAYAN LAXMAN KOLTEWAR v. STATE OF BOMBAY.* 
Central Provinces and Berar Municipalities Act (II of 1922), Secs. 15, 22(2), 45—Tranafer 
of Property Act (IV of 1882), Sec. 108—Members of municipality taking leases of 
rooms belonging to municipality—Whether such members incur disqualification under 
3. 15(1}—Members whether so disqualified if not in possession of leased rooms. 
Under s. 13(1) of the Central Provinces and Berar Municipalities Act, 1922, a 
member of a municipality incurs a disqualification by taking a lease of property 
from the municipality. Whether such a person is in possession of the property or 
not will not take the case out of s, 15(1) of the Act. 


sre facta appear in the judgment, 


P. N. Karekar, for the petitioners. 
N. L. Abhyankar, Special Government Pleader, for the respondents. 


MupHoLKaR J. The petitioners were elected members of the Warora Muni- 
cipality in the year 1955. After they were elected to the municipality they 
are alleged to have taken leases of certain rooms belonging to the municipality. 
It is because of this that the Commissioner exercising his powers under a, 22(2) 
of the C.P. and Berar Municipalities Act has declared that they have ineurred 
a disqualification set out in s. 15 of the Act and have consequently ceased to 
be members of the municipality. 

It is contended on behalf of the petitioners that by merely taking leases ba 
the rooms belonging to the municipality a member does not incur a 
cation under s. 15. The relevant part of that section runs thus: 

“No person shall be eligible for election, or nomination as a member of a eom- 
mittee, if such person— 

(1) has directly or indirectly any share or interest in any contract with, by or on 
behalf of the committee, while owning such share or interest. 

Provided that in cases (e), (f)... and (j) the disqualification may be removed -by 
an order of the State Government in this behalf, and in case (1) the disqualification 
may be removed by an order of tha Deputy Commissioner in this behalf.” 
According to Mr. Karekar what is objectionable is to have a share or interest 
in a contract and not in a transfer which has been effected by a municipality. 
He says that a lease is after all a transfer of property, and since that is so, it 
eannot be regarded as a contract. In our opinion, this is not quite correct. 
No doubt a lease is a tranafer of property, but there are various clauses in the 
lease and various covenants which are imported into it by a. 108 of the Transfer 
of Property Act which give rise to contractual rights and obligations. There- 
fore, though a lease is a transfer it cannot be said to have ceased to be a eon- 
tract altogether. No doubt some of the clauses of the Contract Act will not 
apply as they would to a contract which is wholly executable. But that is a 
different matter. There is no doubt that where there is a subsisting lease 
there are outstanding obligations, those obligations being of a continuing 
nature, and it must follow that a lease of property from a municipality ie a 
disqualification under s. 15(1) of the Act from being a member thereof. 

Then it is said that this disqualification has been removed because the per 
mission of the Collector was obtained by the petitioners under s. 45 of he 
Act. That section runs thus: 

“(J) If any member, officer or servant of a committee is, without the written per- 
mission of the Deputy Commissioner, directly or indirectly interested in any contract 
made with such committee, he shall be deemed to have committed an offence under 
section 168 of the Indian Penal Code. 


. *Dectdsd, March 26, 1959. Special Civil Application No. 340 of 1988. 
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(2) A member, officer or servant of a committee shall not, by reason only of 

being a shareholder in or a member of, any incorporated or registered company, be 
deemed to be interested in any contract entered into between the company and the 
committee, but he shall not take pert In any proceedings of the committee relating 
to any such contract.” 
It will be clear that this provision has nothing to do with incurring a dis- 
qualification or with the removal of a disqualification which has already been 
incurred under s. 15(1) of the Act. The only object of the section is to re 
lease a member who has entered into a contract with a municipality from the 
liability of being proceeded against under s. 168 ef the Indian Penal Code, 
which is entirely a different matter. 

Then it is said that two out of the four petitioners are not in possession of 
the leasehold premises and, therefore, they cannot be said to have incurred a 
disqualification. Now, what s. 15 speaks of is the existence of a share or inte- 
reat in a contract and not the fact of being in posseasion of any property by 
virtue of a transaction entered into with a municipality. Here, as already 
stated, the outstanding obligations are under the leases and, therefore, whe- 
ther any of the petitioners is in possession or not would not take the case 
out of cl. (1) of s. 15 of the Act. 

Then it was contended that the petitioners were not given an opportunity 
by the Commissioner before they were removed. Now the Commissioner’s 
order on the face of it says that the petitioners were called upon to show cause 
why action should not be taken against them under s. 22(2) of the C.P. and 
Berar Municipalities Act and that t they pleaded that their action was covered 
by the permission granted to them by the Collector, Chanda. In the face of 
what the Commissioner has stated in the order we do not think that it is open 
to Mr. Karekar to advance the argument that the petitioners were not given 
an opportunity to be heard by the Commissioner. Indeed, there is no clear 
averment to this effect in the petition. Mr. Karekar, however, says that the 
only notices which the petitioners got were those issued by the Deputy Col- 
lector, Chanda, and that no notices were actually sent by the Commissioner. 
AS already stated, in the absence of any clear averment on this point in the 
petition, we cannot take notice of it. 
ea petition is without substances and is dismissed with costs. We discharge 

e rule. 

Petition dismissed. 
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Before Mr. Justice Mudholkar and Mr. Justice Naik. 


VISHWANATH RUPCHAND PATIL v. THE BOMBAY REVENUE 
TRIBUNAL, NAGPUR.* 

Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 14, 2(i), 11(1)—Word 
“lease-money” in s. 14 whether refers to cash only—Applicability of s. 14 where 
lease-money payable in kind—Commutation under s. 11(1) whether appHes with 
respect to lability completely discharged before commutation made. 

The word “lease-money” in s 14 of the Berar Regulation of Agricultural Leases 
Act, 1951, refers to cash only and, therefore, s. 14 of the Act applies only where the 
lease-money is payable in cash and not where it is payable in kind. 

The commutation made by the Revenue Officer under s. 11(1) of the Act is 
regarding. the prospective liability of the lessee or of the ability of a lessee which 
is yet to be discharged. 


Tus facts appear in the judgment. 
*Dended, April 1, 1959. Special Civil Applloation No. 359 of 1958. 
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C. P. Kalele, for the petitioner. 
J. N. Chandurkar, for respondent No. 4. 


MoupHotkan J. This petition raises some interesting questions arising 
under the Berar Regulation of Agricultural Leases Act, 1951. 

The petitioner before us is a tenant of fleld survey No. 7 of mouza Rati, 
tahsil Khamgaon, district Buldana, and respondent No. 4 is the landlord 
thereof. Sometime in December 1956 this respondent gave a notice to the 
petitioner under s. 9(1) of the Act, terminating the tenancy on the and 
that the respondent required the land for cultivating it personally. It may 
be mentioned that under the lease the petitioner was liable to pay to the res- 
pondent half share in the crops and was also liable to pay the land revenue 
of Rs. 51 assessed on the field. Early in January the petitioner delivered 
some grain to the respondent which according to the petitioner represented 
respondent No. 4’s half ghare in the grain. According to the petitioner he 
subsequently delivered half share in the kadba, Kutar ete., but according to 
the respondent he did not receive anything beyond his half "share in the grain 
harvested from the field. l 

After the petitioner received a notice terminating the tenancy, he made ar 
application to the Sub-Divisional Officer, Khamgaon, under sub‘s. (3) of s. 9 
for a declaration that the notice given by the respondent shall have no effect. 
He also made two applications before the Sub-Divisional Officer, one under 
s. 11 of the Act for commutation of the lease money into cash and the other 
under s. 14 for the recovery of the excess lease money, which according to him 
he had paid to the respondent during the years 1953-64 to 1956-57. The applica- 
tions were opposed by the respondent. Those under s. 9(3) and s. 14 were dis- 
missed but that under s. 11 was granted and the lease money was commuted 
to Rs. 255 which represented five times the land revenue payable on the land. 

The petitioner preferred an appeal before the Revenue Tribunal which it 
dismissed. He has, therefore, come up to this Court. 

Now, in dismissing the appeal the Revenue Tribunal has come to the con- 
clusion that s. 14 of the Act does not apply to a case where the lease money 
is payable otherwise than in cash. Mr. Kalele who appears for the petitioner 
challenges the correctness of this view. He points out that the word ‘‘lease- 
money’’ has been defined in s. 2(2) of the Act to mean anything that is pay- 
able to a landholder in money or kind by a lessee for the right to use the land, 
and that, therefore, that is the meaning which should be accorded to the word 
as used in s. 14 of the Act. Section 14 runs thus :— 

“If any landholder receives by way of leage-money any amount in excess of the 
lease-money payable under this Act he shall on the application of such protected lessee, 
be liable by an order of a Revenue Officer, to refund the excess amount recovered and 
to pay, as penalty, a sum not exceeding two hundred rupees, or, if double the amount 
of the total lease-money recovered exceeds two hundred rupees, not exceeding double 
such amount and such Revenue Officer may direct that the whole or part of such sum 
shall be paid as compensation to the protected lessee.” 

-It hag to be borne in mind that this section provides-for the refund of excess. 
lease-money paid to the landholder. It uses the expression ‘‘any amount in 
exceas of the lease money’’ which, in our opinion, is indicative of a payment 
in cash rather than in kind. The word ‘‘amonnt’’ is used more commonly in 
connection wjth cash or specie, and in the particular context it does not appear 
to have beer’ used in any other sense than cash. Then the section provides for 
the refund of the amount. The meanings of the word ‘‘refund’’ are given in 
the Shorter Oxford Dictionary as follows :— 

“L trans. To pour back, pour in or out again. Now rare or Obs. 

b. To gtve back, restore. Also absol. late ME 

2. Be E TE E oe eee e a Jeer 
repay, restore 1553. : 
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3. To reimburse, repay (a person) 1736. 

4 absol. To make repayment 1655.” 
It would appear that the third and the fourth meanings are the current ones. 
This will be clear from the abbreviation ‘‘absol.’? which stands for ‘‘abso- 
lutely’’ used in the fourth meaning. No doubt a similar abbreviation is used 
in the meaning 1.b., but that is further limited by the words ‘‘Jate ME”’ ie. 
late Middle English. In other words, that was the meaning which was in 
absolute use during that period but not so now. 

For these reasons we agree with the Revenue Tribunal and hold that s. 14 
applied only where the lease money is payable in cash and not where it is 
payable in kind. 

It is true that the definition contained in s. 2(4) is wide enough to include 
lease-money payable in kind, but that meaning ie. the wide meaning, is not 
to be accorded to the word if there is something repugnant in the context. 
Here by the fact that the words ‘‘amount’’ and ‘‘refund’’, which, in our 
opinion, refer to cash only, are used in s. 14, a repugnancy would be created 
if a wider meaning was given to the word ‘Jease-money””. 

Then Mr. Kalele points out that the lease-money in terms of half share 
has actually been commuted into cash by the Sub-Divisional Officer by his 
order dated April 6, 1957, and that, therefore, the petitioner is entitled to 
the benefit of the provisions of s. 14. Now, the commutation made under 
s. 11(1) is necessarily regarding the prospective liability of the lessee, or at 
any rate, of the liability of a lessee which is yet to be discharged. In the 
instant case the liability has been completely discharged with respect to the 
years 1953-54, 1954-55 and 1955-56. As regards the year 1956-57, it is the 
petitioner’s own ‘case that that liability has been discharged in full though 
according to the respondent that liability is partially discharged. Now the 
petitioner himself accepts the position that the liability has been discharged. 
Thus the mere fact of commutation would not entitle him to the benefit of the 
provisions of s..14. The reason for this is that the commutation made by the 
Revenue Officer will only apply with respect to the undischarged liability of 
the lessee. Mr. Kalele, however, said that he (the petitioner) had actually 
made the application for commutation of the rent before the end of the agri- 
cultural year 1956-57, and, therefore, he should be allowed to get the benefit 
of the commutation with respect to that year even though the commutation was 
made after the end of the year. As we have already said, the very idea of com-: 
mutation was to convert one kind of liability into another, and, therefore, that 
conversion can be effective with respect to the undischarged liability only and 
not with respect to the liability which was completely discharged. The peti- 
tioner, having made an application under s. 11 to the Sub-Divisional Officer for 
commutation of rent, was not bound to give to the respondent his share of the 
crops for the year 1956-57 till the decision of the Sub-Divisional Officer. If he 
had not delivered the respondent’s half share before the commutation was made, 
he would certainly have got the benefit of that order with respect to that year.’ 

For these reasons we are of opinion that the Revenue Tribunal was right 
in‘rejecting the petitioner’s appeal. Accordingly we dismiss this petition and 
discharge the rule. Costs of this petition will be borne by the petitioner. 


Petition dismissed. 
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Before Mr. Justice Mudholkar and Mr. Justice Naik. 
RAMOHANDRA visa MUTHAL 


MUNICIPAL COMMITTEE, KATOL.* 

Central Provinces and Berar Municipalities Act (II of 1922), Secs. 25(1), 10(1), 27, 24-Bt 
—Central Provinces and Berar General Clauses Act (1 of 1914), Sec. 15+¢—AppH- 
cability of cl. (Hi) of proviso to s. 25(1)—President’s power to employ munictpal ser- 
vante—Limttations on such power. 
` Clause (ii) of the proviso to s. 25(1) of the Central Provinces and Berar Munici- 
palities Act, 1922, will not apply to a post in which there is a time scale and the 
maximum salary in that scale exceeds Rs. 40. 

Under the Central Provinces and Berar Municipalities Act, 1922, the power to 
employ servants is reserved with the municipal committee not only by the general pro~ 
visions of s. 10(1) of the Act, but expressly by the provisions of s. 25(1) of the Act. 
This power cannot be exercised by the President of the municipelity unless it is 
delegated to him by a bye law made under s. 25(1) or under s. 27 or unless it is 
exercised in a case covered by cl. (Hi) of the proviso to s. 25(1). 


Tas facts appear in the judgment. 


P. 8. Badkiye, for the petitioner. 

N. S. Nandedkar, for the respondents. : 

Moupnoitxar J. The petitioner is an assistant teacher serving in the muni- 
cipal Primary School of the Municipal Committee, Katol According to him, 
he was appointed to the school about 24 or 25 years ago. On March 18, 1968, 
the head master of the school, Mr. Pawar, made a report to the Secretary of 
the Municipal Committee, Katol, to the effect that the petitioner, who used 
to hold the classes from 7 a.m. to 11 am. in the morning, had refused to attend 
office work from 2.30 p.m. onwards. He also stated that when he inspected 
the class of the petitioner on March 18, 1958, he did not find his work satis- 
factory.- The general complaint against the petitioner was that the petitioner 
was not observing the discipline of the school and this had an adverse effect 
on other teachers also. Thereupon the following notice dated March 22, 1958, 
was served on the petitioner which runs thus:— 


“You are hereby informed that you are not attending the office work in the noon 
* è A b hed 8 Orvil iti) an t to m 
inara pru pecial (iH) any a municipal post 


the s 
8. 25. (I A committee may employ such The section fs as under :— 
fo ihe emimant disibarye face tates: ds to any appointmen lnea ere 
r t di of its » &power to make any oon 
ly igi providing for the t Intention 


such offers end servants and regulating mont shall also have power to suspend or 
their procedure, appointment, pey, pave, leave dismiss any person appointed by it in exercise 
allowances and other conditions of service : of that power. 
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cin spite of the orders of the Head Master in this respect. So also you are not doing the 
‘morning school work satisfactorily and with discipline. Thus you are misbehaving and 
you are not executing the orders of your superiors properly. A report about all this 
has been received from the Head Master. 

You use therefore takismed to Pohni youl esclanation to Ghia eles witht tinea 
«ays of the receipt of this order by you.” 

In answer to the notice the petitioner submitted an explanation. It may be 
mentioned that due to paucity of accommodation the teaching work of the 
school is carried out in two shifts, the morning shift from 7.30 am. to 11 am. 
and the afternoon shift from 11 to 4.80 pm. The petitioner was admittedly 
working in the morning shift. The head master of the school had issued a 
directive to the petitioner and the other teachers working in the morning shift 
to report themselves at the school at 2.30 p.m. every day for doing office 
work. It is not denied that the petitioner did go to the school im the after- 
noon, but it is said that he was not always punctual, and that the head master 
ihereupon took him to task and enjoined on him the necessity of attending 
the school punctually at 2.30 pm. The ares continued to be remiss, and, 
sess da the aforesaid notice was issued against him. 

amig into the pe titioner’s conduct was held by S. S. Misra, the Secre- 
tary ut e Municipal ee and eventually an order was passed against 
him by the President, Mr. K. Chandak, on May 23, 1958. That order 
reads thus — 

“From the enquiry report of the Secretary Shri S. S. Misra it is found that Shri R. V. 
Muthal disobeyed the order of the Head Master. This sort of behaviour on the part of 
the Assistant teacher is highly- objectionable. 

I therefore order suspension without pay of Shri R. V. Muthal for a period of 15 
(fifteen) days with effect from 25-5-1958 as a penalty. During this period no pay or 
allowance will be paid to him” 
it is clear from this order that the only charge which is held to have been 
established against the petitioner is that he disobeyed the order of the head 
master. We would like to point out in the first instance that it was not shown 
to us that the head master could issue a directive to the teachers to do work 
other than their legitimate work ie. the work of teaching. As a teacher the 
petitioner was bound only to do that work and no other work. Of course, if 
the contract of employment provides that a teacher in the municipal primary 
school and doing the work of teaching would also be called upon to do office 
work, then that is another matter. Mr. Nandedkar, who appears for the Muni- 
«cipal Committee, had not been able to show to us anything from which it could 
be deduced that the petitioner had undertaken to do work other than the 
teaching work of the municipal school. It would follow from this that the 
petitioner could not be punished for his failure to attend the school punctually 
at 2.80 p.m. for doing office work which was not part of his normal duty. 

Apart from that, Mr. Nandedkar was not able to point out to us any pro- 
‘vision under the Municipalities Act, or the rules made under the Act, or the 
byelaws framed by the Katol Municipal Committee, conferring upon the Pre- 
sident the power to inflict a punishment upon a teacher. Section 24-B of the 
Act deals with the ‘‘powers and duties of the president’’. It provides that 
the president shall perform all the duties and exercise all the powers speci- 
fically imposed or conferred on him by or under the Act and that he shall, 
subject to all other restrictions, limitations and conditions imposed by or under 
the Act, exercise the executive powers for the purpose of carrying out the 
provisions of the Act. Sub-section (2) of s. 25 of the Act provides that the 
committee may employ such officers and servants as may be necessary and 
proper for the efficient discharge of its duties. This provision empowers the 
eommittes to make byelaws providing for the delegation of powers, duties and 
functions to such officers and servants and regulating their procedure, appoint- 
ment, pay, leave, leave allowance and other conditions of service. It is pos- 
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sible for the Municipal Committee, therefore, to frame a byelaw under sub- 
B. (1) of s. 25 to confer upon the President the power to take disciplinary 
action against a municipal servant. Similarly, under s. 27 of the Act the 
committee has power to frame byelaws providing for the delegation of powers, 
duties and functions to a President, Vice-President ete. Where there has been 
such a delegation, under s. 25(1), the President would be entitled to exercise 
such a power. The scheme of the Act thus is that the President shall exercise 
only thosa powers which are conferred on him by the Act, or those which are 
conferred on him by the rules or those which are delegated to him by the 
committee under s. 25(1) or s. 27. 

Now, cl. (s) of the proviso to subs. (1) of s. 25 confers on the President 
the power to make appointment to a municipal post carrying a salary of not 
more than Rs. 40 a month. Thus, the power’is conferred by the Act itself and 
the President can exercise it. Mr. Nandedkar said that the petitioner drew a 
salary of Rs. 25 only when he was appointed 24 years ago, and therefore, he 
belongs to the class of persons who could be appointed by the President under 
cl. (%5) of the proviso. I£ that is so, Mr. Nandedkar’s argument proéeeds, 
then under s. 15 of the General Clauses Act the President will also be deemed. ’ 
to have the power to suspend or dismiss the person so appointed in. the exer- 
cise of the powers conferred by cl. (4) of the proviso to subs. (1) of s. 25. 
We would like to point out that in the first place this proviso was added im 
the C.P. and Berar Municipalities Act, 1922, in the year 1947, while the peti- 
tioner entered the municipal service long before this year. Therefore, it is 
not open to Mr. Nandedkar to contend on the- basis of this proviso that the 
petitioner belonged to a class of persons whose appointment could be made 
by the President: Secondly, we would like to point out that the petitioner’s 
present salary is Rs. 60 and that he is appointed in a post which carries a time 
scale of which the maximum exceeds Ra. 40. Clause (4%) of the proviso, in 
our opinion, would not apply to a post in which there is a time scale and the 
maximum salary in that time scale exceeds Ra. 40, 

Then Mr. Nandedkar contended that the President is entitled under 
s. 24-B(1) to exercise the executive power for the purpose of carrying out the 
provisions of the Act and that this power includes the power to take disci- 
plinary action against a municipal servant. In our opinion, this contention 
is not correct. The executive power which the President is entitled to exercise 
is subject to the limitations and conditions imposed by or under the 
Act. Section 10(1) of the Act vests the municipal government in the com- 
mittee itself. Section 25(1) recognises the power of the committee to employ 
such officers and servants as may be necessary and proper for the efficient dis- 
charge of ita duties. It will thus be seen that the power to employ servants. 
is reserved with the committee not only by the general provisions of s. 10(1), 
but expressly by the provisions of s. 25(1). Since the power is reserved with 
the committee, it cannot be exercised by the President unless it is delegated 
to him by a byelaw made under sub-s. (1) of s. 25 or under s. 27. No byelaws 
appear to have been made by the Katol Municipality under either of these 
provisions. No doubt a power is conferred by cl. (ss) of sub-s. (1) of s. 25, 
but it is confined, as already stated, to appointment to posts of which the salary 
does not exceed Re. 40 per month. The power being thus expressly limited 
to posts which fall in the aforementioned category cannot be construed to be 
of a wider amplitude by resort to the general terms of s. 24-B. 

Mr. Badhiye, who appears for the petitioner, pointed out that in the byelaw 
framed by the Katol Municipal Committee in the year 1950 the power has been 
conferred on the President to suspend an employee but that this power is 
made subject to the sanction by the Municipal Committee. Mr. Nandedkar, 
however, pointed out that the power of suspension to which the byelaw refers 
is with respect to suspension pending enquiry against a municipal servant 
and not a suspension by way of Banishment 1 Mr. Nandedkar’s contention is 
correct, but the result is that there is no provision whatsoever in the byelaw 
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which empowers the President to suspend a municipal servant by way of 
punishment. Such being the position, it is clear that the President’s order is 
without jurisdiction. Mr. Nandedkar says that the Municipal Committee has 
subeequent to the making of the petition ratified the order of the President. 
We cannot, however, take notice of such a ratification. 

It is thus clear that the order made by the President cannot be sustained. 
Accordingly we quash it and direct that the petitioner be paid his salary for 
the period during which he was suspended by way of punishment. The peti- 
tion is allowed and the rule is made absolute. Costa of this petition will be 
borne by the respondents. 

Petition allowed. 


~ 


CRIMINAL APPELLATE. 


Before Mr. Justice Shah and Mr. Justice Patel. 


STATE v. DHANRAJ MILLS LTD.* 

Cotton Textiles (Control) Order, 1948, Cls. 3(aa), 21(3)(c)—Essential SuppHes 
(Temporary Powers) Act (XXIV of 1946), Secs. 7, 8, 9—Constitution of India, art. 19 
—Whether “yarn” in cl 3(aa) includes yarn manufactured from cotton waste— 
Obligation to pack yarn under cl. 21(3)(c) whether restricted to type of yarn packed 
in basic period—Reasonableness of statute how to be adsudged—Whether serious 
inconvenience or hardship resulting to citizen by restriction tnvposed on his funda- 
mental rights decisive of unreasonableness of statute. 

The expression “yarn” used in cl. 3(aa) of the Cotton, Textiles (Control) Order, 
1848, includes yarn manufactured from cotton waste. 

Under cl. 21(3)(c) of the Cotton Textiles (Control) Order, 1948, the obligation to 
pack yarn is not restricted to the particular type of yarn which was packed in the 
basic years 1949 and 1950. 

In ascertainmg whether the impugned statute is unreasonable, no abstract tests 
can be laid down. Reasonableness or otherwise of the statute has to be adjudged 
in the light of the nature of the right infringed, the object of imposing the restric- 
tion, the extent and the gravity of the evil to be remedied, the degree of harm or 
inconvenience to the aggrieved citizen in the context of the benefit intended to be 
achieved for the benefit of society and similar other considerations, Even serious 
inconvenience or hardship resulting to a citizen by the imposition of a restriction 
on the exercise of his fundamental rights cannot be decisive of unreasonableness 
of a statute. Nor can the restriction be called unreasonable because its degree or 
extent is delimited by reference to a point of time or some period in the past 


‘Tue facts appear in the judgment. 


Y . V. Chandrachud, Government Pleader, for the State. 
H. M. Chokst, with Shellim Samuel, for respondent-accused No. 3. 
Shellim Samuel (appointed), for respondent-accused Nos. 1 and 2. 


Sman J. These are four companion appeals which raise for determination 
common questions. We propose to deal with Appeal No. 1225 of 1958, and the 
reasons set out for the decision in this appeal will govern the other three 
appeals. 

Before the Presidency Magistrate, 25th Court, Mazgaon, Bombay, the Dhan- 
raj Mills Ltd., which will hereafter be referred to as the company, and its 
three officers were charged with contravention of cl. 21(3) (c) of the Cotton 
Textiles (Control) Order, 1948, read with Government Notification No. SRO- 


* Decided, A 88, 1959. Oriminal acquittal passed by H. J. Ohinoy, Presidency 
No. 1225 of 1958 (with Criminal ge os. Magistrate; 25th , Alazgaon, Bombay, in 
1226 to 1228 of 1958), against order of Case No. 1724/P of 1956. 
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609, dated April 27, 1951, and thereby committing offences punishable under 
ss. 7 and 8 of the Essential Supplies (Temporary Powers) Act (XXIV of 1946). 
During the pendency of the proceedings accused No. 4, Meherji M. Pastakia, 
who was the manager of the company, died on March 21, 1958, and his name 
was struck off. The learned Magistrate acquitted the remaining three accused, 
and againat the order of acquittal, this appeal has been preferred. 

Dhanraj Mils Limited is a public limited company, which has its textile 
factory in the town of Bombay. In the year 1949-50, in the factory of the 
company were installed a spinning and a weaving plant. There were 780 
‘looms. and approximately 36,000 spindles—ineluding ring, mule and bump 
mule—installed in the factory. From the returns submitted by the company, 
it appears that in the factory there were on January 1, 1950, 35,476 spindles, 
mule, ring roving, doubling and other types. On January 1, 1950, there were 
86,816 spindles, and on January 1, 1951, the total number of spindles algo re- 
mained at 86,316. Some of the mule spindles were old, and it was represented 
by the company to the Textile Commissioner in the returns made from time 
to time that a certain number of mule and bump mule spindles had remained 
idle in the year 1951. Thess bump mule and mule spindles were permitted 
by the Textile Commissioner to be dismantled in the year 1958. The mule and 
bump mule spindles were primarily used for manufacturing yarn of low count 
and constituted about 5 per cent. of the total number of spindles installed in 
the factory. In the year 1949-50, all the yarn manufactured on the mule spin- 
dles was packed for disposal, and the yarn manufactured on the other spindles 
was utilised by the company for its own weaving plant. In the years 1949 
and 1950, the company manufactured an aggregate of 653 bales of low count 
yarn and that yarn was packed and sold. For use in the factory, however, 
93 bales of higher count yarn were purchased in the year 1949, and 8 bales 
of yarn were purchased in 1950. In and after the year 1951, the mule and 
the bump mule spindles were kept idle and there was no production of low 
eount yarn. The yarn produced by the other spindles in the factory was 
utilised for weaving cotton fabrics. The higher count yarn produced by the 
spindles was insufficient for the requirement of the factory for weaving cloth, 
and from time to time applications were submitted requesting the Textile 
Commissioner to release yarn for consumption in the mill, but on account of 
the prevailing shortage, the applications were turned down. 


After the Defence of India Act, 1939, lapsed, the Central Legislature 
enacted the Essential Supplies (Temporary Powers) Act, 1946, to provide 
for the continuance of powers to control production, supply and distribu- 
tion of, and trade and commerce in, certain commodities including cotton 
textiles. By s. 3 of that Act, power to issue orders to control production, 
supply, distribution etc. of essential commodities was conferred upon the 
Central Government, and by s. 7, contravention of orders made under s. 3 
relating to cotton textiles was made punishable with imprisonment for a term 
which may extend -to three years and also fine. By s. 8, attempts to contra- 
vene or abetment of the contravention of the orders made under s. 3 were ` 
deemed contravention of those orders. In exercise of the authority conferred 
by s. 3 of the Essential Supplies (Temporary Powers) Act, 1946, the Central 
Government issued the Cotton Textiles (Control) Order, 1948, which was 
brought into force on August 2, 1948. By cL 8(aa), ‘‘yarn’’ was defined as 
meaning any type of yarn manufactured either wholly from cotton or partly 
from cotton and partly from any other material The expression ‘‘manufac- 
turer” was defined to include a producer or a processor, and the expressions 
“processor” and ‘‘producer’’ were defined as meaning a person engaged in 
the manufacture of cloth or- yarn or both. By oL 12, which was added by an 
amendment, it was provided that every producer who hes a spinning plant, 
shall sell, in each quarter, at least one-cighth of the total quantity of yarn sold 
by him in the years 1949 and 1950 taken together. By cl. 21, provision was 
made for packing of cloth and yarn. By sub-cl. (3)(o) of cl. 21, it was pro- 
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vided that no producer having both a spinning and a weaving plant shall pack 
during any month a quantity of yarn less than 80 per cent. of the average 
quantity of yarn packed by him per month during the two years 1949 and 
1950 taken together. In the years 1949 and 1950, the company packed 698 
bales of yarn ie. an average of 27.2 bales per month. By el. 21(3)(¢), the 
company was obliged to pack 21 bales of yarn, but it failed to carry out 
that obligation. The company also failed to carry out its obligation under el. 
12 of the Cotton Textile (Control) Order, 1948, to sell the prescribed quan- 
tity of yarn manufactured by it. The company and its officers were then pro- 
secuted in three complaints which were filed in the year 1954, for contraven- 
tion of cl. 12(1) of the Cotton Textiles (Control) Order, 1948, but they were 
acquitted of the charge. Thereafter, four complaints were filed against the 
company and its three officers, for contravention of cl. 21(3)(¢) of the Cotton 
Textiles (Control) Order. By these four complaints the four accused were 
charged with having committed default in the months of June 1951, and 
August, October and November, 1952, in packing yarn as required by 
el. 21(3)(c). It was the case for the prosecution that the company was a 
producer having spinning and weaving plants, and was statutorily obliged to 
pack every month 21 bales of yarn, being 80 per cent. of the average quantity 
of yarn which was packed per month during the two years 1949 and 1950 taken 
together, and the company having failed to do so, the company had committed 
the offence punishable under s. 7 of the Essential Supplies (Temporary Powers) 
Act, 1948. It was submitted that by reason of the provision of s. 9 of that Act, 
the directors, managers and the officers of the company were responsible for 
the default committed by the company. 


Before the trial Court, it was contended that the order of acquittal passed 
in the prosecution for charges for contravention of cl. 12, i.e. failure to sell 
ihe yarn, was a bar to the maintainability of the complaints for contravention 
of cl. 21(3)(c); that yarn manufactured from cotton waste was not ‘‘yarn’’ 
within the meaning of cl. 3(aa) of the Cotton Textiles (Control) Order; that 
the Order did not apply to manufacture, packing for sale and distribution 
of yarn prepared exclusively from cotton waste, and that in any event the 
company having ceased to manufacture cotton waste yarn in the years 1951- 
1952, no obligation to pack yarn remained imposed upon the company by 
el. 21(3) (0), and by failing to pack yarn manufactured from cotton waste, the 
company had not committed any offence punishable under ss. 7 and 8 of the 
Essential Supplies (Temporary Powers) Act, 1946. It was also urged by accu- 
sed Nos. 2 and 3 that they had appointed accused No. 4 as a manager, and he 
alone was attending to the day to day business of the company including pro- 
duction of yarn, and accordingly for failure to pack yarn accused No. 4 alone 
was responsible. The learned Presidency Magistrate held that the order of 
acquittal passed in cases filed seu the company and its officers for con- 
travention of cl. 12 did not bar the complaints inst the accused for contra- 
vention of ol. 21(3)(c) of the Cotton Textiles (Control) Order. He also ob- 
perved that the period for which the accused in the earlier cases were prose- 
euted, were different from the periods for which the accused are sought to be 
prosecuted in these four cases. But in the view of the learned Magis- 
trate, the expreasion ‘‘yarn’’ used in cl. 8(aa) did not include ‘‘cotton waste 
yarn’’, and that, in any event, the company having ceased to manufacture cot- 
ton waste yarn since 1951, by failing to pack yarn, the accused did not violate 
el. 21(3)(c). The learned Magistrate observed that the obligation imposed by 
el. 21(3)(c) of the Cotton Textiles (Control) Order was to pack the same 
‘type of yarn” which was being manufactured in the yeara 1949 and 1950, 
` and if yarn of that type was no longer manufactured by the company in the 
succeeding years, there was no obligation upon the company to pack yarn of 
a different type. The learned Magistrate having acquitted the accused, the 
State of Bombay has appealed to this Court. 

Tt has not been urged before us that the order of acquittal passed in the cases 
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for contravention of ol. 12 of the Cotton Textiles (Control) Order constituted 
a bar to the maintainability of the complaints against the accused. Evidently, 
in the previous cases the contravention was of a provision imposing a different 
obligation and in periods different from those to which the complaints in these 
four cases relate, and there can be no bar of autrefois acqui to the maintain- 
ability of these complaints. It is urged in support of the appeal, that the 
learned Magistrate was in error in holding that the expression ‘‘yarn’’ did not 
include ‘‘eotton waste yarn’’. It is also urged that the obligation to pack 
yarn imposed by cl. 21(3)(c) is not to pack yarn with the same count as 
was packed in the basie years 1949-50, but the obligation is to pack cotton yarn 
irrespective of the count, and if that-obligation is not discharged, the producer 
thereby contravenes cl. 21(8)(c). The expression ‘‘yarn’’ by cl. 3 of the 
Cotton Textiles (Control) Order, 1948, is defined as meaning any type of yarn 
manufactured either wholly from cotton or partly from cotton and partly from 
any other material The expression ‘‘yarn’’ in the Cotton Textiles (Control) 
Order, undoubtedly refers to cotton yarn and no other yarn. The argument 
that yarn may be manufactured from different materials, has in construing the 
provisions of Cotton Textiles (Control) Order, in our judgment no import- 
arice. Cotton waste is that residue of cotton which is, in the process of card- 
ing or spinning, discarded because of ita short or damaged staple. For pre- 
paring yarn of-a speciffed count, cotton has to be of uniform staple. Cotton 
which is not of the requisite staple is separated in the process of carding. 
Where -the staple of cotton is very short it is unfit for spinning into yarn 
which can be utilised for fabrics to be used for preparing clothes. Cotton 
waste or as it is sometimes called waste cotton is but cotton of short or damaged 
staple, unfit for being spun into yarn which may be used for fabrics for pre- 
paring clothes. It is conceded on behalf of the accused that yarn can be spun 
out of cotton waste; but from that yarh fabrics which may be used for clothes 
may not be manufactured. In 1949 and 1950, a considerable quantity of waste 
cotton was utilised by the company for spinning yarn, but the yarn was of 
very low count and was suitable only for preparing blankets, towels, furnish- 
ing fabrics, durries, carpets or ropes. 


The trial Magistrate was persuaded to accept the view that the expression 
yarn used in cl. 21(3)(c) did not include yarn manufactured from cotton 
waste. But if cotton waste be regarded as cotton of short or damaged staple, 
we fail to see anything in cl. 8(aa) which supports the view of the learned 
Magistrate, that yarn prepared from cotton waste is not yarn within the mean- 
ing of the Control Order. Yarn is, by the definition, that type of yarn which 
is manufactured either wholly from cotton or partly from cotton and partly 
from any other material, and if cotton waste be cotton, yarn spun from. cotton 
waste is, in our judgment, yarn within the meaning of the Cotton Textiles 
(Control) Order. By cl. 21(3)(c), an obligation is imposed upon the pro- 
ducer having a spinning and a weaving plant, to pack during any month a 
quantity of yarn not less than 80 per cent. of the average quantity of yarn 
packed by him during the two years 1949 and 1950 taken together. That the 
company had packed, in the years 1949-50, 653 bales of yarn manufactured 
from cotton waste is not disputed, and by cl. 21(3) (c), the company was 
obliged to pack 21 bales of yarn per month. There is nothing in cl. 21(3) (e) 
which supports the view that the expression ‘‘yarn’’ used in that clause has a 
meaning different from the meaning which is ascribed thereto by the definition 
clause. It was urged by Mr. Choksi, who appears on behalf of the accused, 
that the Legislature itself has deliberately made a distinction between cotton 
and cotton waste. Our attention was invited to cl. 20C, which imposes a res- 
triction against the producer having a spinning plant, undertaking to carry 
out the spinning of yarn out of cotton and cotton waste not owned by him. But 
the reference to cotton waste and cotton in cL 20C(b) does not support the 
argument that yarn spun from cotton waste is not yarn within the meaning 
of the definition clause; nor does the circumstance that the marking regulations 
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are expressly made inapplicable to yarn manufactured from cotton waste 
Support that argument. By cl 21(3)(d), an obligation is imposed upon the 
producer having a spinning plant to pack a certain quantity of yarn. In sub- 
cl. (vis) of cl. 21, a table is set out which refers to groups and counts of yarn. 
Under group I are set out 1 to 6 counts both inclusive, and it is followed by 
the expressions (waste) and (single). Similarly, Group DO is also of 1 to 6 
‘counts both inclusive and the range and description is set out as (waste) 
(folded). This table of classification of various counts indicates that the pro- 
ducer having a spinning plant is to carry out the obligation imposed by 
el. 21(3)(d) both in respect of yarn manufactured from cotton as well as cotton 
waste. By the explanation to cl. (x), in item (v) it is préseribed that for the 
purpose of subl. (d), the following varieties of cloth, namely, cotton waste 
‘blanketa, durries, towels and furnishing fabrics shall be excluded in determin- 
ing any quantity of cloth referred to in para. (d). It is true that by the use 
“of the expression ‘‘cotton waste blankets’’ is intended to limit the exclusion of 
blankets’ which are manufactured from cotton waste, but that is not enough to 
suggest that within the contemplation of the order cotton waste is a commodity 
which is different from cotton. 5 


The learned Presidency Magistrate was of the view that waste yarn is pro- 
duced from waste which again is produced from cotton in the process of card- 
ing and spinning, and as Vishnu Hule, Head Clerk of the company, has stated 
that ‘‘waste yarn’’ which was produced during the basic period was produced 
from 100 per cent. waste and no cotton was mixed in it, and Shiveshwerker, 
Assistant Textile Controller, was unable to say whether the waste yarn packed 
by the company during the period was 100 per cent. waste, the yarn produced 
from cotton waste was a commodity different from the yarn produced from 
cotton. In our opinion, the yarn produced ‘‘from 100 per cent. waste cotton’’ 
is still yarn produced from cotton. This type of yarn is undoubtedly of a very 
low count, unfit for use for weaving fabrics which may be used for 
wearing, but that is not a material distinction which justifies the view 
that within the definition in cl. 3(aa) yarn manufactured out of waste 
cotton is not included. There was it is true at the relevant time no control on 
sale or purchase of cotton waste though there was control on the price of waste 
yarn, but on that account also we are unable to hold that the provision which 
ifmposes an obligation to pack a prescribed quantity of yarn does not apply 
to a manufacturer who in the basic period was manufacturing yarn from 
cotton waste as wall as ordinary cotton; nor are we able to agree with the view 
of the learned Magistrate that the obligation imposed by cl. 21(3)(c) is to 
pack the same type of yarn which was manufactured in the basic period. The 
definition of the expression ‘‘yarn’’ does undoubtedly refer to the ‘‘type of 
yarn”; but that is evidently enacted to make all yarn which has a cotton com- 
amet subject, unless otherwise expressly provided, to the restrictive provi- 
sions of the Order. There is however nothing in cl. 21(3)(c), which suggests 
that the obligation to pack yarn is restricted to the particular type of yarn 
which was being packed in the basic period. The learned Magistrate followed 
-a rather unusual process of reasoning in substituting for the expreasion ‘‘yarn’’ 
as used in cl. 21(3) (0), the expression ‘‘type of yarn” and-then inferred that 
tthe Legislature intended that the same type of yarn should be packed by the 
producer as was packed by him in the basic period. He reinforced his con- 
clusion by observing that, as cl. 21(3) (0) imposed an obligation, and failure 
to comply with the same was penalised, the Courts must be astute to hold that 
the producer, who did not manufacture yarn of the same type as was manu- 
factured in the basic period, could not be penalised. In our view, the entire 
-process of reasoning of the learned Magistrate proceeds upon assumptions 
which are not warranted. There is nothing in el. 21(3)(c) which supports the 
view that the obligation is to pack the same type of yarn which was manufac- 
tured in the basic period; nor is there any warrant for the observation that 
the liability to pack is in respect of the same type of yarn which was being 
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manufactured in the basic period. The obligation imposed by cl. 21(3)(s) is 
absolute in terms, and we do not see any reason to restrict the same in the 
manner suggested by the learned Magistrate. We are, therefore, unable to 
agree with the learned Magistrate that there was no infringement of the provi- 
sion of cl, 21(3) (0) by the company. 

‘But, Mr. Choksi contends that cl. 21(3)(c) of the Cotton Textiles (Con- 
trol) Order, 1948, is «lira wires the Legislature because it imposes an 
unreasonable restriction upon the right to hold and dispose of p property, 
and upon the right to carry on trade or busines. By el. (f) 

19 of the Constitution, all citizens have the right to aequire, hold and 
dispose of property; and by eL (g) they have, amongst other rights, 
the right to carry on any trade or business. But the fundamental rights gua- 
ranteed by art. 19(f) soe g) are made subject to any law imposing reasonable 
restrictions. During th d World War, and thereafter, there was un, 
doubtedly a severe shortage of cotton yarn and to secure an ‘equitable distri- 
bution of this commodity i in short supply, orders were issued under the Defence 
of India Rulea, m control upon the manufacture, distribution and sale 
of yarn. After the a A of India Act lapsed, by the Essential Supplies 
(Temporary Powers) Act, 1946, power was conferred by the Legislature upon 
the Central Government to issue orders in respect of certain essential commo- 
dities. The Legislature has by s. 3 of the Essential Supplies (Temporary 
Powers) Act, 1946, conferred authority on the Central Government to issne 
orders, and in pursuance of the authority, the Central Government has pro- 
mulgated the Cotton Textiles (Control) Order. Mr. Choksi contends that the 
order in so far as it imposes an obligation to pack a prescribed quantity of 
yarn for sale is unreasonable. Counsel submits that by art. 19 of the Consti- 
tution, every citizen has a right to use his property for his own benefit ang 
yarn being the property of the company, it could not be required to pack for 
disposal a certain quantity of yarn manufactured by it, when the production of 
yarn was insufficient for its own requirements in its Weaving Department. 
But the argument assumes that a law, which imposes a restriction upon the 
fundamental rights guaranteed by cl. (f) and (g) of art. 19, is unreasonable 
if the restriction results in inconvenience to a citizen. If in the larger 
interest of the society, it is found necessary for making an equitable distribu- 
tion of an essential commodity, to require a citizen that he shall part with the 
same or a part thereof, the provision imposing the obligation is not per ss 
unreasonable. In ascertaining whether the impugned statute is unreasonable, 
no abstract tests can be laid down. JReasonableness or otherwise of the statute 
has to be adjudged in the light of the nature of the right infringed, the object 
of pate aa the restriction, the extent and the gravity of the evil to be 
edied, the degree of harm or inconvenience to the aggrieved citizen in the 
context of the benefit intended to be achieved for the society and primi- 
lar other considerations, Even serious inconvenience resulting to a citizen 
by the imposition of a restriction on the exercise of his fundamental rights 
cannot be decisive of unreasonableness of a statute. If in the larger interest 
of the public the individual righta of a citizen must be made subservient there- 
to, the consequences which Mr. Choksi says are likely to result if the 
eompany being required to pack for sale a part of their production which 
‘is necessary to keep the factory running, will not justify us in hold- 
ing that the provision is unreasonable. The Constitution has not conferred 
upon the citizens an absolute fundamental right to hold and dispose of his 
property. The right is subject to the law imposing reasonable restrictions. 
The Constitution has sought to create a balance between the rights of the citi- 
zens individually and the rights of the citizens generally ; and as, in our view, 
the restrictions imposed by el. 21(3) (c) are enacted in the interest of the public 
in an emergency arising out of the conditions prevailing as an aftermath of 
the world war for the equitable distribution of an essential commodity, by 
itself the restriction cannot be regarded as unreasonable. The statute does not 
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prescribe the imposition of restrictions based on. ad hoc decisions of an execu- 
tive authority in exercise of discretion vested in him: by law to permit or not 
to permit user by a citizen of his property. Where such a provision is made, 
as for instance in licencing provisions, different considerations may arise. The 


- Legislature having enacted a general provision .applicable to all produ- 


cers, provided they have a spinning and weaving plant, requiring them to 


” pack a certain quantity of yarn, which was related to the quantity packed in 


the basic period, we do not think that the ground of individual hardship can 


` be pressed into service in considering the question of reasonableness of the 


provision. Mr. Choksi also urged that the assumption made in enacting 
cL 21(3)(c) that the number of spimdles. installed by the producer in the basic 


” period and the periods subsequent thereto and the requirements for consump- 
. tion by the producer continue to remain unaltered was.unwarranted. He says 


that it hs possible that a section of the spinning plant. may go out of commission 
and the producer may not have the same extent of the plant as in the basic 


- period, and it would entail great hardship upon the producer to be called upon 
' to pack a quantity of yarn based upon the quantity packed in the. basic period 


when it is not even sufficient for. his own requirement. -But, this, in our judg- 
ment, is'the argument -of inconvenience in another guise. A restriction imposed 
by a statute ia not unreasonable because it entails some hardahip or inconve- 
nience to the citizen in the exercise of his fundamental rights. Nor.can it be 


- called: unreasonablé -because the.-degree .or extent of-restriction is delimited by 


reference to a: point of:time or some period in the. past.. Mr. Choksi contended 


‘ that’ where the’ entire spinning plant is. destroyed or dismantled and no yarn 


is manufdctured by the producer in the period after.the basic period, though 
the producer: had a substantial production in the basic.period, the producer 
would, if literal effect be' given: to:the obligation'under cl. 21(3)(¢), be called 
upon to pack something which he does not produce. But the. answer to that 


' contention is'that the producer;:by reason of the. destruction of his ‘spinning 
- plant, ceases to be a producer -governed by that provision, and there.is in that 


eventuality no obligation. imposed: upon him to-packsany yarn. It-is true that 
casei may be imagined. where a considerable :part ‘of:the spinning plant. is out 
of order since: the -basic -period, andithe:total. production may even be leas than 
80 per cent. of the average quantity ‘of yarn produced during the:basic period. 


> But by-cdntemplating.such exceptional.cases we will not be justified: in. regard- 
- ‘ing the -provision ‘of.cl! 21(3) (c) -as unreasonable.and ultra vires. 


~ 


Mr. Choksi ‘stated’ that ‘after the mule spindlea: became idle, the reeling 
department and’ the bundling department. were -also: stopped, and: in.the year 
1951-52, the mills -hadnot‘even:-machinery for-reeling and bundling of yarn 
in the process of packing. But if the-compariy closed the reeling and the 
bundling. départments, and it experienced diffculty in.packing yarn, we are 
unable to hold that on that account the statutory obligation requiring the com- 
pany to pack the prescribed quantity of yarn disappeared. 

Mr. Choksi also urged that in any event accused«Nos. 2 and 3 had not 
personally infringed the: obligation imposed sby cL :21(3)(c) ‘of ‘the Cotton 
Textiles (Control) Order, and -they were not guilty of the offence under s. T 
of the Essential Supplies (Temporary -Powers) Act,. 1946. Counsel invited our 
attention to a circular Ex, Z/15 issued from the office of the Textile Controller. 
The producers were:by that ciréuldr advised. to'-nominate by a special resolu- 
tion officers who will be responsible for and look after the affairs of the mills, 


. and accordingly angwerable ‘for the contravention of the provisions of the 


Textile’ Control: Order that ‘may be committed in future. They were 


’ also informed that the adoption ofthis suggestion may enable Govern- 


ment’ to. take action against -the' particular ‘officer or officers nominated 
by the Board of Directors, and in-the absence. of such an arrangement, it may 


‘become incumbent -on the Government to prosecute every director, manager, 


secretary and other officers or agents thereof of the mills and any plea that 


- may be put forward'that the Board of Directors were not directly responsible 


LR—8, . l 
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for the day to-day running of the mills may not be accepted as the provision 
of the law was very clear and held every one connected with the mills respon- 
sible for the contravention in the absence of specifie delegation of authority 
to an officer or officers. It ia submitted, relying upon this circular, that accused 
No. 4 was, by a resolution of the company, appointed a manager, and all 
authority for the manufacture and packing of yarn was conferred upon him. 
Bat this cireular which is issued on June 16, 1949, was cancelled by another 
circular, Ex. Z-16, issued on August 31, 1949. It was recited in that circular that 
it was never the intention of the Government that the entire responsibility for 
the proper observance of the Textile Control Order should be fixed on a 
minor functionary of the mills and that the directors, managers and other 
. responsible officers should be completely relieved of their obligation to exercise 
due care in that behalf. Whatever may be the view of the Textile Controller, 
the liability upon the directors, managers, secretary and the staff attending to 
the business of the company is imposed by s. 9 of the Essential Supplies (Tem- 
porary Powers) Act, 1946, and the interpretation which may have ap- 
pealed to the Textile Control Office is entirely irrelevant. By that section 
it is expressly provided that if the person contravening an order under s. 8 
is a company or other body corporate, every director, manager, secretary or 
other officer or agent thereof unless he proves that the contravention took 
place without his knowledge or t he exercised all due diligence to prevent 
such contravention, be deemed to be guilty of such contravention. In the pre- 
sent case, it is true that accused Nos. 2 and 3 had pleaded in the Court below 
that accused No. 4 alone was attending to the day to day production of the 
yarn. But our attention has not been invited even to a defence raised by 
accused Nos. 2 and 8 that the contravention took place without their knowledge 
or that’ they hdd exercised all due diligence to prevent such contravention; nor 
is there any evidence on the record which supports the contention that the 
contravention took place without their knowledge or that they had exercised 
all due diligence to prevent the contravention. A general resolution appoint- 
ing accused No. 4 to attend to the day to day administration and the working 
of the mills and the production of yarn, does not justify the inference that 
the contravention took place without thé knowledge of the accused or that they 
exercised diligence to prevent the contravention. The burden under s. 9 of 
the Essential Supplies (Temporary Powers) Act lies heavily upon accused 
Nos. 2 and 8 to prove that the contravention took place without their knowledge, 
or that they exercised diligence to prevent the contravention and no evidence 
has been led to discharge that burden. In that view of the case, accused Nos. 
‘2 and 3 must also be held guilty of contravention of cL 21(3)(c) of the Cotton 
Textiles (Control) Order by the mills. - 

Mr. Shellim Samuel, who appears on behalf of the company; has contended 
that ‘the Essential Supplies (Temporary Powers) Act, 1946, ceased to be in 
operation from January 26, 1955, and the Act being à temporary Act, no pro- 
secution could after that date be commenced against the accused for infringe- 
ment of the provision of orders framed in exercise of-the authority under that 
Act. It is true that when a temporary Act lapses, the infringement of the pro. 
vision of that temporary Act’ or orders passed thereunder will not in the 
absence of any express provision to the contrary made, on prosecution started 
after the Act has lapsed, be liable to be punished. But the Legislature has 

- under 8. 1(3) of the Essential Supplies (Temporary Powers) Act, 1946, which 
was amended by Act LXV of 1952, expressly provided that the Act shall cease 
to have effect on January 26, 1955, except as respects things done or omitted 
to be done before that date, and s. 6 of the General Clanses Act, 1897, shall 
apply upon the expiry of this Act as if it had then been repealed by a Central 
Act. Hividently, the Legislature has contemplated that in respect of things 
done or omitted to be done, s. 6 of the General Clauses Act, 1897, shall apply, 
and it is not disputed that ‘if g. 6 applies, the prosecution of the accused could 
be commenced and continued notwithstanding ae repeal of the Essential Sup- 
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plies (Temporary Powers) Act, 1946. The learned Government Pleader invit- 
ed our attention to the Essential Commodities Act, 1955, which repealed the 
Essential Commodities Ordinance, 1955 (I of 1955) and other laws in force 
immediately before the commencement of the Act, in-so far as such laws con- 
trolled or authorised the control of the production, supply and distribution of, 
and trade and commerce in, any essential commodity, and also to the provision 
of sub-s. (2) of s. 16 thereof which continued in force any appointments made, 
licence or permit granted or direction issued under any such order and in force 
immediately before the commencement of the Act. It is unnecessary for us to 
consider whether, by reason of the Essential Commodities Act, 1955, the penal 
provision of the Essential Supplies (Temporary Powers) Act, 1946, may be 
deemed to remain in operation, because, in our view, the Essential Supplies 
(Temporary Powers) Act itself contained a provision which kept alive the penal 
provision even after the Act lapsed on January 26, 1955. 

On the view taken by T the order of acquittal passed by the trial Magis- 
trate must be set aside. e, therefore, convict accused No. 1 for the offence 
under s. 7 of the Essential Supplies (Temporary Powers) Act, 1946, read with 
el. 21(3)(c) of the Cotton Textiles (Control) Order, 1948,-read with Govern- 
ment Notification No. SRO-609, dated April 27, 1951. We convict accused 
Nos. 2 and 8 for the same offence read with s. 9 of the Essentiel Supplies 
(Temporary Powers) Act, for contravention of the same provision. We sen- 
tence each of the accused to pay a fine of Rs. 1,000. Fine to be paid within a 
: fortnight. Accused Nos. 2 and 3, in default of payment of fine, to suffer 
rigorous imprisonment for three months. each. 

In the companion appeals, for the reasons stated in the judgment in the 
principal appeal, the same orders are passed. 

Order set aside. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Naik. 


JOHN SERVAGE PHILIP v. THE CITY OF NAGPUR CORPORATION.* 

City of Nagpur Corporation Act (II of 1950), Secs. 57, 58, 58-A, 84, 20A—C. P. and Berar 
Local Fund Audit Act—Corporation passing resolution to send at its expense dele- 
gates at Health Conference in England—Whether resolution beyond powers of Cor- 
poration and, therefore, ultra virea—Right of Corporation to incur expenditure— 
Court's power to issue writ of mandamus or other appropriate writ or order. 


The City of Nagpur Corporation passed a resolution at a meeting of the Corpora- 
tion accepting an invitation received from the Secretary of the Royal Society for 
the Promotion of Health, London, requesting it to send delegates at the Health Con- 
ference of representatives of Commonwealth countries to be held in England. In 
pursuance of an order of the Government of India allotting foreign exchange for 
meeting the expenses out of India for two delegates it was decided to send two dele- 
gates to the Conference at the expense of the Corporation. On the question whether 
the City of Nagpur Corporation Act, 1948, conferred a power upon the Corporation 
to expend money on the object involved in the resolution passed by the Corporation:— 

Held, that the resolution of the Corporation which permitted the incurring of ex- 
penditure for sending delegates to the Conference was beyond the powers of the 
Corporation and was, therefore, ultra vires. 

Quare: Whether the Corporaton was competent to pass a resolution at all select- 
ing delegates for attending the Conference at their own costs. i 

Section 58(s) of the City of Nagpur Corporation Act contemplates that there must 
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be a ressonable and legitimate connection between what is sought to be done and 
the promotion of public health, safety and convenience of the public. 

Under s. 58(c) of the Act the further educational factlitles are those intended for 
the people in general living within the limita of the Corporation. This section, there- 
fore, cannot be interpreted as permitting expenditure by the Corporation for pro- 
viding special educational facilities to its Councillors, 

Mere sanctioning of an expenditure which is of a special nature by the Corpora- 
tion is not enough. Either the amount proposed to be spent should be included in 
the budget [s. 84] or should be expressly sanctloned by the Standing Committee 
[s 84, proviso (a)]. If it is not mcluded in the budget or if it is not expressly 
sanctioned by the Standing Committee, the expenditure would be unauthorised. 

Every Municipal Corporation is entitled to spend money only when the power to 
do so is expressly conferred upon it by the Act bringing the corporation into 
existence, or is necessarily implied from any power expressly granted by the Act or 
is essential to the object for which the corporation is created. 

There must be a substantial compliance with the Constitutional or statutory pro- 
vision as to the right of the municipal corporation to incur expenditure. Such power 
' is to be exercised by the authority named in the Act and by no one else. 

The statutory provision prohibiting the incurring of expenditure out of the muni- 
cipal fund without prior appropriation cannot be transgressed. 

Where money is sought to be expended outside the Corporation limit, a very 
strong case must be made by the Corporation to show that the incurring of this 
expenditure was essential to the due performance of its duties by the Corporation 
and that ‘it ‘was bound to result in benefit to the people living within the municipal 
limits of the Corporation. i 

The Queen v. Mayor & Town Counci, Liverpool,’ Att. Gen. v. Manchester Corpo- 
ration,’ Tynemouth Corporation v. Attorney General’ and James v. Seattle, referred 
to. 


Courts may not inquire into.the umreasonableness or reasonableness of a muni- 
cipal act or ordinance but reasonableness of municipal action is subject to review 
and inquiry by the Courts. 

Under the C. P. and Berar Local Fund Audit Act it is only the Examiner of Local 
Fund Accounts who can take the initiative and report that an expenditure has been 
wrongly incurred or a payment has been wrongly made by members of the Municipal 
Corporation voting on a‘resolution for incurring such expenditure or making such 
payment. Under the Act no citizen is entitled to move the Government to take 


action against the members of the Corporation who had voted for the resolution, to 


refund the amount. 

The requirement of a demand by a person Who seeks the issue of a writ of 
mandamus is necessary where that person seeks to compel a public authority or a 
public body to perform its duties under the statute. 

If the Court comes to the conclusion that the petitioner is entitled to have his 
grievance removed, then it has the power to issue an appropriate wrk or order 

. though it may not strictly be a writ of mandamus. ` 
. Rashid Ahmed v. Municipal Board, Ketrena,’ referred to. 


‘Tre facts appear in the judgment. 


8. G. Kukde, for the petitioner. 
M. N. Phadke and V. M. Golwalker, for respondent No, 1. 
N. L. Abhyankar, Special Government Pleader, for respondent No. 2. 


MuUDHOLKAR J. The City of Nagpur Corporation passed a resolution at a 
meeting held on March 18, 1959, accepting an invitation received from.the 
Secretary of the Royal Society for the Promotion of Health, London, request- 
ing it to send delegates at the Health Conference to be held at Harrogate, 

1 ál L. J. Com. Law 175. 4 American States 79, 967. 

2 75 L. J. Ch. 380. 5 [1950] ATR. 8.0. 163. 

8 [1899] A. O. 208. 
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Yorkshire, from April 27 till May 1, 1959. The Corporation decided to send 
the following four persons as delegates to that cee — 

(1) Shri Madan Gopal Agarwal, Councillor, - 

(2) Shri O. V. Deshmukh, Councillor, 


Apparently the Corporation was not quite sure whether it could send dele- 
gates to that Conference at its expense. It, therefore, addressed a letter to 
the State Government, requesting it to grant sanction for the expenditure 
which will have to be incurred for sending the aforesaid delegates to the 
Conference. On April 4, 1959, the Government sent a reply to the Corpora- 
tion in which, amongst other things, it was stated that there does not appear 
to be any provision in the Act or ‘the rules under which the sanction of the 
Government was necessary and that it presumed t only a formal approval 
of the Government was sought for by the Corporation. The Government then 
stated that it had no objection to one delegate being sent to attend the Health 
Congress and that it approved of an expenditure of Rs. 4,000 in respect of it 
from the municipal fund. Thereafter the Corporation’ again moved the 
Government for reconsidering the matter and it would appear that eventually 
the Government agreed to the original proposal of the Corporation to send 
four delegates. Accordingly the Government recommended to the Govern- 
ment of India to release sufficient foreign exchange for meeting the expenses of 
the delegates out of India. The Government of India, however, sanctioned 
only 200 pounds and said that this was to enable the Corporation ‘to send two 
delegates. Now, in the original resolution which was passed by the Corpora- 
tion the names of the four delegates were set out in the order in which they 
were to go in case it was decided that all the delégates should not go. In 
pursuance of the order of the Government'of India allotting foreign exchange 
for meeting the expenses out of India for two delegates, only the first two 
delegates viz. Shri Agarwal and Shri Deshmukh were to be sent to the Con- 
The petitioner, who claims to be a citizen of Nagpur, came to know of this 
on April 19, 1959, from newspaper reports and on ‘the next day, i.e. on the 
20th, he preferred an application to-this Court under art..226 of the Consti- 
tution for the issue of an appropriate writ, order, or direction, 

the Corporation-from carrying out the resolution of March, 18; 1959.. After 
the petition was admitted by us we issued a temporary injunction restraining 
the Corporation from giving effect to the resolution pending decision of the 
petition before us. We also directed that the petition shall. be heatd on the 
22nd. ’ 

The Corporation has filed its return and iai raised several contentions. We 
will only refer to those contentions which were pressed in the argument before 
us by Mr. M. N. Phadke, who appears for the Corporation. 

The first contention which Mr. Phadke raised was that the petition has been 
delayed, that money has actually been placed at the disposal of two delegates 
who are supposed to go, and probably the passages have also been booked for 
the two delegates. We realize that there is not much time left for the dele- 
gates to leave. Mr. Phadke says that they would have to leave Bombay today 
by air to enable them to attend the Congreas. Even so, we do not think that 
this is a case where the petitioner has been ‘guilty of any laches or inaction. 
lt is no doubt true that soon after the resolution in regard to this matter was 
passed by the Corporation, the news was flashed in the local newspapers, but 
it was also known that the Corporation had sought the sanction of the Govern- 
ment. It was also known to the people that foreign exchange was to be made 
available by the Reserve Bank and for that purpose the Government of India’s 
ordérs were necessary. It seems that the petitioner did not expect that the 
proposed move of the Corporation would be accepted by the Government Meee 
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Bombay or the Union Government. In these circumstances we do not think 
that the delay is inexcusable. -We, therefore, overrule Mr. Phadke’s first con- 
tention. 

The second contention of Mr. Phadke, which is also in the nature of a preli- 
minary objection, is that another remedy is open to the petitioner. That 
remedy is said to be to move the Government to take action against the mem- 
bers of the Corporation who voted for the resolution to refund the amount 
under the C.P. and Berar Local Fund Audit Act. Now, under this Act the 
Examiner of Local Fund Accounts is empowered to report to the Commissioner 
that an expenditure has been wrongly incurred or a payment has been wrong- 
ly made. When such a report has been made the Commissioner has power to 
require those members of the Corporation or a local authority who voted for 
incurring such expenditure or making such payment to refund that amount 
to the Oorporation or the local body. There does not appear to be any provi- 
sion in the Act under which a citizen is entitled to move the Government. 
Under the Act the initiative can be taken only by the Examiner of Local Fund 
Accounts and no one else. In these circumstances it cannot be said that 
another remedy was open to the petitioner. . 

The arguments were closed yesterday, but today Mr. Phadke has made 
another point. It is this: The petitioner, according to him, is m fact seeking 
a writ of mandomus, and since there has been no prior demand by the peti- 
tioner from the Corporation, it is not open to him to ask for the issue of such 
a writ. Now, the requirement of a demand by a person who seeks the issue 
of a writ of mandamus is necessary where that person seeks to compel a public 
authority or a public body to perform its duties under the statute. In the 
instant case what the petitioner is seeking is not a demand for the performance 
of a duty but the issue of an appropriate writ, order or direction restraining 
a public body from doing an act which, according to him, is im contravention 
of the statute which has brought it into existence. Therefore, strictly speak- 
ing, what the petitioner is seeking is not a writ of mandamus. Now, in Rashid 
Ahmed v. Municipal Board, Kairana! a person was prohibited by an order 
of the Municipal Committee from carrying on a trade within the municipal 
limits. He made a petition to the Supreme Court under art. 82 of the Con- 
stitution for enforcing his fundamental right to carry on his business, which 
according to him was completely stopped by the municipal body. One of the 
contentions raised before the Supreme Court by the Advocate General 
of Uttar Pradesh was that the petitioner had an adequate remedy by way of 
appeal and that, therefore, the Supreme Court should nat grant any writ in 
the nature of prohibition, mandamus or certiorari. Dealing with the argument 
their Lordships observed (p. 165) :— 

“| ..There can be no question that the existence of an adequate legal remedy is a 
thing to be taken into consideration In the matter of granting writs but the powers given 
to this Court under Art. 82 are much wider and are not confined to issuing prerogative 
writs only.” 

Then their Lordships proceeded to observe (p. 165) :— 

“We are satisfied that in this case the petitioner’s fundamental rights have been 
infringed and he is entitled to have his grievance redressed. The proper order in such 
circumstances would be to direct the respondent Board not to prohibit the petitioner from 
carrying on the trade of whole-sale dealer and commission agent of vegetables and frutta 
within the limits of the Munictpal Board of Kairana...” 

It would thus be clear that if the Court comes to the conclusion that the 
petitioner is entitled to have his grievance removed, then it has the power to 
issue an appropriate writ or order though it may not strictly be a writ of 
mandamus. Apart from that, we would like to point out that on the same day 
on which the petitioner presented the petition, another petitioner, Govind 
Mahadeo Khode, also presented a similar petition in which he asked for an 
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identical relief. On April 16, 1959, this person served a notice on the Corpo- 
ration calling upon it to cancel its previous resolution and to desist from 
sending the delegates named in the resolution of March 18, 1959, to attend the 
Harrogate Congres. This petition was not admitted by us for the simple 
reason that whatever the petitioner wanted to be enquired into there could be 
enquired into in the present petition. Therefore, even if we uphold Mr. Phadke’s 
contention, the most that can happen is that we would dismiss the petition but 
then we would be entitled to take into consideration the other petition and if 
we think that the contentions are right we can issue not only a writ of man- 
damus, if we can issue such a writ in that petition, but also any other writ, 
order or direction. For these reasons we overrule Mr. Phadke’s third preli- 
minary objection. 

Coming to the most important question which is involved in this petition, 
we would like to state that it is settled law that every municipal corporation 
is entitled to spend money only when the power to do so is expressly conferred. 
upon it by the Act bringing the Corporation into existence, or is necessarily 
implied from any power expressly granted by the Act or is essential to the 
object for which the Corporation is created. What we have, therefore, to 
see is whether the City of Nagpur Corporation Act confers a power upon the 
Corporation to expend money on an object such as the one which is involved 
in the resolution of March 18, 1959. 

Chapter V of the City of Nagpur Corporation Act deals with ‘powers, 
duties and functions of the Municipal Authorities’. These duties are divided 
into two categories, obligatory and discretionary. Section 57 sets out the obli- 
gatory duties, s. 58 sets out the discretionary duties. In addition to this classi- 
fication, s. 58-A empowers the State Government to entrust either conditional 
or unconditional functions in relation to any matter specified in the Schedule 
or in relation to any other matter to which the executive authority of the State 
extends or in respect of the powers of the State Government or the Central 
Government. These are thus the only duties which the Act lays upon the Cor- 
poration. Of course, as already stated, for the performance of these duties 
the Corporation will also be bound to perform certain duties which were essen- 
tial to secure the performance of the duties expressly cast upon it. The Cor- 
poration would likewise have the power to do all that is necessary to ensure 
the due performance of its duties. There is another principle which is also 
well settled and which must be borne in mind while dealing with the conten- 
tions raised before us. That principle is that there must be a substantial 
compliance with the Constitutional or statutory provision as to the right of 
the municipal corporation to incur expenditure. Such power is to be exer- 
cised by the authority named in the Act and by no one else. The third 
principle which is to be borne in mind is that the statutory provision prohi- 
biting the incurring of expenditure out of the municipal fund without prior 
appropriation cannot .be transgressed. Here we have got s. 84 of the Act 
which provides that no payment of any sum shall be made out of the munici- 
pal fund unless the expenditure of the same is covered by a current budget 
grant and a sufficient balance of such budget grant is still available. There 
is, no doubt, a proviso to this séction which excepts certain expenditure from 
the prohibition enacted in the section. But then it has to be established that 
the expenditure falls within the exception. | 

It is not disputed that no duty is cast upon the Municipal Corporation either 
under s. 57 or under s. 58, or under s.. 58-A, requiring it to send delegates to 
any conference. Mr. Phadke’ s contention, however, is that it is implicit in 
the powers of the Corporation to do all such things as are necessary for ensur- 
ing a satisfactory exercise of its duties under the Act and that sending dele- 
gates to conferences such as the one in question must be deemed to be in the 
exercise of that power., He says that the Corporatora upon whom is laid the 
duty of providing various amenities to the people by making improvements 
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of different kinds in the government of the city would require the necessary 
knowledge and information for securing this end. He says that the two cor- 
porators going as delegates will learn a good deal about various matters 
concerning public health and on their return they will enlighten the other 
corporators about the modern trends of thoughts and activities in the sphere 
of public health and would be able to suggest what improvements should be 
made and what new amenities should be supplied to the people of Nagpur. 
The Corporation will thus be in a much better position to judge as to what 
should be done in the City of Nagpur. We would, however, like to state that 
there must be some legitimate and reasonable connection between what 
is sought to be done and what is required or permitted by the statute to be 
done by the Corporation in order to justify the act. 


Dealing with this aspect of the matter the law has been summarised thus in 
64 Corpus Juris Secundum at Note 1835 (p. 334) — 


“There is no universal test for distinguishing between a purpose which is public or 
municipal and, therefore, a proper object of municipal expenditure and one which. is 
private and, therefore, an improper object to which to devote public money. Each case 
must be decided in the light of the existing conditions, with respect to the objects sought 
ee ee eee ree 
and the nature and character of the thing to be done;.. 


A question somewhat similar to the one which is before us has also been before 
the State Courts in the United States of America. That question was whether 
a municipality may lawfully provide for payment of expenditure of delegates 
attending conferences of municipal institutions. On this question there has 
been a divergence of judicial opinion in the Courts of that country. Some 
Courts have held that disbursement of money for such purpose is outside the 
powers of the Corporation because the connection between that purpose and 
the duties cast upon the Corporation is too remote. On the other hand, it has 
been held by some other Courts that disbursement of money for such purpose 
is within the competence of the corporation. In one of these cases it has been 
held that the expenditure incurred reasonably by municipal authorities 
to learn the manner in which complex municipal problems concerning govern- 
ment and other capacities of the municipality are solved is for public purpose. 
Here the delegates are not going to attend a conference of other municipal 
authorities, but to attend a public Health Congress of representatives of Com- 
monwealth countries. The invitation, which has been extended to the Corpo- 
ration, says that this Congress is presided over by a certain Peer and that 
delegates representing all aspects of public health are expected to meet there 
to discuss subjects of common interest. It also states that next year (ie. 1959) 
a Radiation section dealing with radiation levels and nuclear power stations 
will be included for the first time, thus providing for a platform for the dis- 
cussion of a rapidly developing subject of particular public health importance. 
The invitation says that there will be a Health Exhibition associated with 
these functions which will enable the delegates to see at first hand the latest 
equipment and products of many leading manufacturers as well as displays 
by Government Departments and trade and research organisations. 


It will thus be seen from this invitation that the subjects which will be 
dealt with and discussed at the Congress are highly technical. It is question- 
able whether there is any ground at all for a Corporation situate in the heart 
of India to be concerned about radiation. Apart from that, the invitation - 
makes: it clear that the subjects to be discusged there will be of ‘‘public inte- 
rest’? to members of the medical profession, engineers, architects, health off- 
cers, public health nurses etc. Therefore, it is clear that local bodies in India 
ean but play only an insignificant part at this function. The knowledge to 
be gained or information to be obtained at the Congress must be of a kind 
which is capable, or reasonably capable, of being useful to the local authority 
which sends its delegate. It cannot be said that there is any reasonable con- 
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-nection between the object which this Congress has in view and the duties 
‘which the ‘Corporation has to perform in the city of Nagpur. No doubt, it 
Appears from the invitation that delegates will be able to visit water supply 
undertakings, district heating schemes, sewage disposal works, housing 
‘schemes, homes for the aged, hospitala, health service centres, industrial re- 
habilitation units, ete. That however is only incidental to the main thing. 
Indeed, if it were to be granted that a Corporation will be able to do its duties 
better by sending delegates all over the world to see how similar problems are 
tackled elsewhere, the cost of it would be disproportionate to the benefit that 
is expected to be derived from such a tour. We may also point out that even 
the capacity of the Corporation to make use of the knowledge gained by its 
delegates to the aforesaid conference is extremely limited, and, therefore, that 
knowledge is not reasonably likely to result in any benefit to the Corporation. 
In the light of these circumstances no other conclusion but one can be reached 
and that is that there is no reasonable connection or no legitimate connection 
between sending delegates to a conference of this kind and the discharge of 
the duties cast upon the Corporation by the Act. 


Mr. Phadke, however, contended that this is really a matter of opinion, and 
that as regards what is reasonable or what is not reasonable the Court cannot 
substitute its own judgment for that of the Corporation. For, certain duties 
are cast upon the Corporation by the Act, and it is for the Corporation to 
decide as to how to discharge their duties. It has been pointed out in Note 199 
of 62, Corpus Juris Secundum, that discretionary action on the part of a muni- 
cipality is subject to judicial review where the action is manifestly arbitrary 
or the discretion is clearly abused whether such action is within or without 
the limits of its discretionary power. No doubt, as a general rule Courts may 
not inquire into the unreasonableness or reasonableness of a municipal act or 
ordinance but it is aecepted as a general rule that reasonableness of municipal 
action is subject to review and inquiry by the Courts. In Note 204 of the 
aforesaid volume it- has been pointed out that in passing on the reasonable- 
ness of municipal ordinance and regulations, the Courts may consider the 
object to be accomplished, the means for its accomplishment and all the sur- 
rounding facts and circumstances. In determining the question the Courts 
are not bound by the form, but must look at the subetance of things. Similar- 
ly, it has been pointed out in Note 205 that the Courts may review the acta 
of a municipality as to whether the act is within the power of the municipality 
and as to whether the power was legally exercised. The law is the same in 
England as would be apparent from the decisions in The Queen v. Mayor & 
Town Council, Liverpool, Att. Gen. v. Manchester Corporation® and Tyne 
mouth Corporation v. Attorney General.4 In all these cases the Courts have 
reviewed the action of the Corporation and held: that the expenditure incurred 
or sought to be incurred by the Corporation has no reasonable connection with 
the duties cast upon it by its charter or by the statute constituting it. 
Mr. Kukday, who appears for the petitioner, has brought to our notice an 
American case, James v. Seatile,> which is very similar.to the present case. In 
that case it was held that the expenditure incurred by the members of the 
City Corporation and connected with the municipal matter was not necessary 
expenditure incurred in the performance of the official duties and the citizen 
is not liable, therefore, to such expenditure. It was contended before the 
Court that the subjects of water works, street lighting, terminal facilities and 
other municipal matters come within’ the control of the city council and that 
members of the council are bound to use their best endeavours in behalf of 
the taxpayers, by giving them the best resulta in the most economical manner, 
and that it is the duty of councilmen to inform themselves concerning all mat- 
ters which come before them, that they may act intelligently for the benefit 


2 411. J. Com. Lew 175. 4 [1899] A. O. 293. 
3 75 L. J. Oh. 3%. 5 Amertcan States Report 79, 957. 
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of the city. Dealing with this argument the learned Judge observed :— 

“It is true the members of the city council owe the public duty to the city to exercise 
their best faculties in its interest. The compensation of a member for his official duties 
as councilman may be determined and fixed, and cannot be changed during his incum- 
bency of office. If the members of the council, upon their tour of inspection, were in 
the discharge of their official duties, the restriction upon additional compensation applies. 

Judge Cooley in his work on Taxation, page 209, observes: 

‘In the construction of any grant of the power to tax made by the state to one of 
its municipalities, the rule which is accepted by all the authorities is, that tt should be 
with strictness. The reasonable presumption is held to be that the state has granted 
in clear and unmistakable terms all it has intended to grant at all; and whatsoever 
authority the municipal officers assume to exercise, they must be able to show the 
warrant for in the words of the grant’ i 

And we think the rule thus announced is the established one, and in consonance 
with all sound authority. The members of the city council are trustees. The body 
holds a trust for the inhabitants of the city. The terms of the trust are fixed by legis— 
lation, and no expenditure of money belonging to the city can be made without express 
authority, or implied authority by reason of a necessary granted power. Where this 
authority did not exist, the council is without power to authorise the payment of the 
claim against the city; and, upon sound principle, it cannot be conceded that the coun~ 
cil had the power to authorize the payment of the clatm of appellant.” 

Prima facis, therefore, where money is sought to be expended outside the 
Corporation limit, as is the case here, a very strong case must be made by the 
Corporation to show that the incurring of this expenditure was essential to 
the due performance of its duties by the Corporation and that it was bound to 
result in benefit to the people living within the municipal limits of the Corpo- 
ration. 

These reasons, therefore, compel us to hold that the proposed expenditure 
is not in connection with the performance of any of the duties laid upon the 
Corporation. We are aware of the provisions of s. 58, cl. (s), which provides 
that the Corporation has a discretion to provide for any matter other than 
the matter specifically set out in the section which is likely to promote public 
health, safety and convenience of the public. But this provision also contem- 
plates that there must be a reasonable and legitimate connection between what 
is sought to be done and the promotion of public health, safety and conve- 
nience of the public. Taking part in the deliberation of a conference of tech- 
uical men and experts in a foreign country may perhaps enable those who 
attend to increase their knowledge of how the problems are tackled in diffe- 
rent countries, which are far more advanced than India. But the gaining of 
this knowledge cannot be said to be reasonably capable of promoting public 
health, safety and convenience of the public in Nagpur. Numerous confe- 
rences are being held in this country and elsewhere where delegates meet, sit 
and discuss and disperse, but it is well known that usually nothing comes ont 
of this. It would be far better to spend that money or even a smaller amount 
on matters of which direct benefit can be received by the public than on send- 
ing delegates to attend conferences the benefit of which to the public is at 
best problematical. Of course, Mr. Phadke would say that this is again 
a matter of opinion. It seems to us, however, that this is not a matter in which 
there could be more than one opinion. The connection as we have said glready, 
must be direct, reasonable and legitimate, and not a probable and a possible 
one, between the object sought to be achieved and the thing in general. 

‘We are also aware of the provisions of cl. (c) of s. 58 to which Mr. Phadke 
indirectly referred. Under that provision the Corporation has discretion to 
provide for further educational facilities other than the establishment and 
maintenance of private schools. He suggested that educating the corporators 
would fall within this category. In our opinion, that is not what the Legis- 
lature intended to provide for. We have to bear in mind that so far as main- 
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tenance of primary schools is concerned, that is an obligation cast upon the 
Corporation, by cL (s) of s. 57(1) of the Act. Now, primary schools had to 
be established by the Corporation for the benefit of the people living within. 
the limita of the Corporation. The penal thought that the Corporation. 
would be able to discharge this duty within the limits of its financial capacity 
and, therefore, it has made the performance of this duty obligatory. But as 
regards the other educational objects it has left to the discretion of the Cor- 
poration to provide facilities or not. It would, therefore, be clear that the faci- 
lities contemplated by this clause were those intended for the people in general. 
living within the limits of the Corporation. It was not the intention of the 
Legislature to give discretion to the Corporation to provide for special edu- 
cational facilities to its Councillors. If such a contention were to be accepted, 
then if any corporator wanted to join a college or school, the Corporation. 
would be required to defray all the expenses. Wo cannot, therefore, interpret 
this clause as permitting expenditure by the Corporation over the education 
of its Councillors. We cannot, therefore, accept Mr. Phadke’s explanation that. 
the proposed expenditure would fall directly within this clause. 

Then we have to see whether there is any provision-in the budget regarding 
this matter. We will concede that the Corporation has had reeset of this- 
ground which is a point which we ourselves raised at the outset. Mr. Phadke, 
however, has been good enough ‘to place before us the budget of the Corpora- 
tion for the year 1959-60. We asked him to point out whether there has been. 
any provision in the budget for the special expenditure of this kind. 
Mr. Phadke points out to item No. 53 which is described as “ ATTYT 


qtar mada area wer” (allowance payable to the members of the 
City of Nagpur Corporation) and an amount of Rs. 84,770 has been allotted. 
to this item. Mr. Phadke says that since the budget was passed subsequent 
to the resolution of March 18, 1959, the amount of expenses of the delegation’ 
must be deemed to have been included in this item. On the other hand, 
Mr. Kukday said that this item relates to an entirely different matter. He 
referred to the provisions of s..20A of the Act-which provides that the Corpo- 
ration may with the previous sanction of the State Government pay each 
councillor such honoraria, fees or other allowances as may be prescribed by 
the Corporation under that section. He asserts that the Corporation has made 
a byelaw under which each member of the Corporation is‘entitled to get apart 
from the honoraria of Rs. 75 an allowance of Rs. 10 for evéry meeting of the 
Corporation which he attends. Mr. Phadke says that no such byelaw has been 
made. It may be that a byelaw is proposed to be made and, therefore, a pro- 
visional allotment for the expenditure has been made. However, we cannot 
say for certain, on the material before us, that this item relates to the payment 
of any allowances as suggeated by Mr. Kukday. But, apart from that, it is 
necessary for us to be satisfied about the allotment or appropriation of money 
towards such expenses by the Corporation. The expenditure involved in this 
case is of a special nature and the Corporation should have been able to show 
affirmatively that it has been sanctioned either under s. 84 by its inclusion in 
the budget or under the proviso (a) to s. 84 by the Standing Committee. We 
asked Mr. Phadke whether there was any resolution of the Committee express- 
ly sanctioning the expenditure, but he says that there is no such resolution. 
Mr. Kukday then pointed out that even the Corporation has not passed a 
formal. resolution authorising the incurring of the expenditure involved in 
sending the delegates to the Congress. It will be necessary to set out the 
minutes of the meeting held on March 18, 1959, for the purpose of deciding 
this objection. The minutes are in Marathi and have been translated by both 
the petitioner and the Corporation. We would prefer to rely on the transla- 
tion made by the Corporation. The Minutes as translated are as follows :— 


“The General Meeting consider a letter dated 10-11-58 No. M/21-C-L of the Secre- 
tary of the Royal Society of the Health requesting the Nagpur Corporation to send 
° ? 
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delegates for the conference which is going to be held from 27-4-1959 to 1-5-1959 at 
Harrogate, Yorkshire. 


Shri Mishra suggested the following names in Serial No. 


Shri Rajaram Singh Bhonsle, seconded the suggestion. 

Shri Mishra then explained his suggestion. ‘I suggested four names but if the Govern- 
ment sanction is necessary the names should be sent to the Government in S. No. in 
which I have suggested for the sanction of the Government if the Government gives 
permission to one delegate then Serial No. 1 should be sent first and tf the Government 
gives permission to two then first two should be sent if three delegates be permitted to 
be sent then the first three and if all the four delegates be permitted to be sent then 
all the delegates be sent’... 

After the above discussion the Mayor put the suggestion of Shri Mishra to vote. 
‘The Mayor declared that the suggestion of Shri Mishra was passed by a majority of 
votes of 30 voting for and 12 against the suggestion. 

In this manner the Corporation decided that according to the serial order, Sarva- 
shri Madan Gopal Agarwal, O. V. Deshmukh, Dr. Duragkar and Shri D. J. Madan, LAS, 
Municipal Commissioner, be sent as delegates from the City of Nagpur Corporation. 
If the proposal requires government sanction it be obtained early. 

If the Government gives sanction to send four delegates then the four delegates 
be sent. If Government gives sanction to send delegates less than four then according 
to the serial order, 1, 2 or three, in this order, the sending of the delegates and meeting 
their travel expenses and the payment of the necessary fees to the conference etc. was 
passed by a majority of votes.” 

Now Mr. Kukday. Lat out that the only resolution which was specifically 
put to vote was regarding the sending of four persons as delegates to the Con- 
gress and nothing else. This was the resolution which was proposed by one 
Shri Mishra and seconded by one Shri Bhonsale and was passed by a majority 
of 30 voting for and 12 against. There is no reference in the aforesaid reso- 
lution to the expenditure of money. Mr. Kukday concedes that the minutes 
do show that the Corporation has sanctioned by majority the expensea of the 
delegates, but he says that no such resolution was moved by anyone, seconded 
by anyone or put to vote. The minutes do not on their face show that such a 
resolution was moved, at any rate, put to vote, but the minutes do show that 
a resolution of this kind was passed at the meeting. In our opinion, the object 
of the meeting was to sanction the expenditure for the delegation and we think 
that it can be said that the Corporation has sanctioned it. However, mere 
sanction of the expenditure by the Corporation is not enough. Either the 
amount proposed to be spent should-be included in the budget or should be 
expressly sanctioned by the Standing Committee. If it is not included in the 
budget or if it is not expressly sanctioned by the Standing Committee, it will 
have to be said that the expenditure is unauthorized. 

Mr. Kukday urged very vehemently that the Corporation has acted mala 
fide in passing the resolution and in particular in selecting the four delegates. 
In our opinion, the circumstances which have been established in this case do 
not warrant the inference that the action of the Corporation was mala fide. 
It is no doubt true that the delegates who have been selected have no special 
qualifications, but it was within the competence of the Corporation to decide 
what persons should go. We, therefore, overrule the contention of Mr. Kukday 
as to the mala fide nature of the purpose. 

No other contention now remains to be examined. Upon the view which 
we have taken, the resolution of the Corporation dated March 18, 1959, which 
permits the incurring of expenditure for sending delegates to the Congress is 
beyond the powers of the Corporation and is, therefore, wtra vires. We need 
not exprees any opinion in this case as to whether the Corporation was compe- 
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` tent to pass a resolution at all selecting delegates for attending the congress 

at their own costs because no arguments were specifically advanced before us 
with regard to this point. We accordingly make the rule absolute in terms 
of the prayer in the petition. In the particular circumstances we think that 
costs of the petition should be borne as incurred. 


Rule made absolute. 


CRIMINAL APPELLATE. 


Before Mr. Justice Shah and Mr. Justice Patel. 


STATE v. CHINUBHAI HARIDAS SHETH.* 


Indian Penal Code (Act XLV of 1860), Sec. 3044—Rash and negligent act of accused 
causing death—Whether such act or illegal omission could be a remote cause of 
death under section 304A. 


Under s. 304A of the Indian Penal Code, 1860, the rash or negligent act of the 
accused which causes the death of the victtm must be the immediate or proximate 
cause of death and not any act-or illegal omission which can be sald to be a remote 
cause of death. 

Emperor v. Omkar, referred to. 


Tas facts appear in the judgment. 


V. H. Gumaste, Assistant Government Pleader, for the State. 
Rajni Patel, with Vithalbhat B. Patel, for accused No. 1. 

M. N. Thakkar, for accused No. 2. - 

B. G. Thakore and K. M. Desai, for accused No. 4. 

Y. 8. Murudkar, (appointed) for accused No. 3. 


SHAH J. This is an appeal against an order passed by the Judicial Magis- 
trate, First Broach, acquitting the accused who were tried before him 
in Criminal Case No. 8148 of 1955 for offences under s. 804A. and under s. 304A 
read with s. 109 of the Indian Penal Code. 

In the town of Broach there is a factory known as the Gopal Mills which 
manufactures cotton textiles. Accused No. 1 is the- occupier of that mill, 
accused No. 2 is the manager of that mill, accused No. 8 was in charge as 
manager on July 4, 1955—the date of the offence—and accused No. 4 is an 
engineer of the mill. In the factory a purification plant is installed. On 
July 4, 1955, a valve pit in the purification plant stopped functioning, and one 
Fakirji who was attending to the plant asked one Melia Dadla, a labourer, to 
enter the pit for opening the valve. Melia Dadla who entered the pit 
with a crow-bar was overpowered by poisonous fumes and became un- 
conscious. Fakirji, finding that Melia Dadla had become unconscious, him- 
self entered the pit and he was also overpowered by the poisonous fumes. 
Three other persons also entered the pit and they also lost conscious- 
ness. The Municipal Fire Brigade at Broach was then contacted, and 
one Mr. Tanna, Superintendent of the Fire Brigade, arrived on the scene. 
Mr. Tanna’ entered the pit .where the five workmen were lying uncon- 
scious on the floor of the pit. He brought out two of them, but in the procesg 
he himself was overpowered by the fumes and became unconscious. The other 
three labourers were also brought ont, and all the five labourers and Mr. Tanna 
were rushed to the Civil Hospital. All the five labourers died, but Mr. Tanna 
survived. Thereafter a charge-sheet was lodged against. Chinubhai Haridas 

“Decided, April 27, 1959. Criminal Ap First Olas, Broach, in Criminal Case No. 3148 
No. 438 of 1957, against the order of ttal of 1055. ' 

M. A. Baqoi, Joint Civil fudge, 1 (1902) 4 Bom. L.R. 679. 
Magistrato 
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Sheth, the occupier of the Factory, who will hereafter be referred to as accused 
No. 1 for offences under sub-ss. (3) and (4) of s. 36 of the Factories Act, 1948. 
Accused No. 1 was tried in Criminal Case No. 2890 of 1955 by the Judicial 
Magistrate, First Class, Broach, for those offences. The learned Magistrate 
acquitted accused No. 1 of those offences. Against the order of acquittal the 
State of Bombay preferred Criminal Appeal No. 365 of 1957. That appeal 
was heard by Mr. Justice Vyas and Mr. Justice Palnitkar on August 1, 1957,f 
and the learned Judges set aside the order of acquittal passed by the trial 
Court and remanded the proceeding for investigation of a complaint under 
B8. 101 of the Factories Act by accused No. 1 against 8. D. Vashistha and Hari- 
bhai Tripathi—respectively the manager and engineer of the mill. We are 
informed at the Bar that special leave to appeal against the order of remand 
thas been granted by their Lordships of the Supreme Court and the appeal is 
pending for decision. 

In the meanwhile, a complaint under s. 304A of the Indian Penal Code was 
filed against the four accused charging them with having neglected to take all 
practicable measures to remove the fumes of dangerous gases from the pit of 
the purification plant in the mill premises and with having also neglected to 
tee the workers with suitable breathing apparatus and belts, and with 

to take the necessary precautions and thereby causing the death 
rare Melia Dadla, Fakirji Dhanjishaw, Manilal Beehar, Chhotubhai Nathn- 
bhai and Maganlal Gordhandas. In the alternative, accused Nos, 3 and 
4° were charged with having neglected to take- all practicable measures to 
remove the fumes of the dangerous gases from the pit of the purifica- 
tion plant in the mill premises and with having neglected to provide the 
-workers with suitable breathing apparatus and belts and with failing to take 
-the necessary precautions and by doing these negligent acts causing the death 
.of the aforesaid five persons and thereby committing an offence punishable 
under s. 304A of the Indian Penal Code; and acensed.Nos. 1 and 2 were charged. 
-with abetting accused Nos. 3 and 4 in the commission of the offence under 
8. 304A of the Indian Penal Code. 

The learned trial Magistrate on the evidence held that it was not established 

-that the four accused or any of them had neglected to take measures to remove 

_:the fumes of dangerous gases in the pit of the purification plant or had neg- 
lected to provide the workers with suitable breathing apparatus and belts. He 
held that merely because accused No. 1 did not maintain the breathing and 
reviving apparatus and belts and ropes he was not on that account exposed to 
‘the penalty prescribed for breach of the provisions contained in a.'36(4) of 
-the Factories. Act. In his view, the obligation to provide stitable breathing 
Apparatus and reviving apparatus was not absolute but arose only when per- 
-mission was granted by the management to any worker to enter the pit or when 
_& person actually entered the pit after permission and not till then, and it was 
-not obligatory upon the occupier of the mill or the management to maintain 
-the apparatus near the valve pit at all times. On that view he declared that 
-the accused were not liable to provide the apparatus near the pit before any 
“permission to enter the pit was granted, and for the consequences which: arose 
out of the failure to maintain the apparatug near the pit the accused could not 
` the held liable. 

The view taken by the learned trial Magistrate that there is no absolute obli- 
ation on the part of an occupier or manager of a factory to maintain the 
. *breathing and reviving apparatus near the pit has not been accepted by this 
- Court in State v. Chinubhas Haridas.) It was held in that case that s. 36 (4) 

sof the Factories Act, 1948, imposes an obligation upon the manager or occupier 
-of a factory to keep ready at all times, beside a confined space, suitable breath- 
ing apparatus, reviving apparatus, belts and ropes for instant use whether any 
-person had entered the said space or not, whether the entry had been made 

+8ee 59 Bom. L.R. 1155 (Stata v. Chinubhas 1 (19357) 59 Bom. L.R. 1155. 
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with permission or not and whether any need for the use of these appliances 
aroge in fact or not. The view taken by the learned trial Magistrate as to the 
nature of the obligation imposed upon the management of the factory cannot, 
therefore, on the view taken by this Court, be sustained. 

But we are unable on the facts proved to hold the accused guilty of the 
offence under s. 304A of the Indian Penal Code. It is undisputed that none 
of the four accused was present at the scene when the workmen entered the 
pit. Melia Dadla was the first workman to enter the pit, and he was so direct- 
ed by Fakirji. Fakirji then entered the pit and three other workmen followed 
him. It is not the case for the prosecution that any of the four accused had 
directed these flve workmen to enter the valve pit, nor does there appear to 
be any reliable evidence on the record to show that it was even to the knowledge 
of any of the four accused that these workmen had entered the pit. Sec- 
tion 304A of the Indian Penal Code provides the penalty for causing death 
by negligence. Under that section whoever causes the death of any person by 
doing any rash or negligent act not amounting to culpable homicide shall be 
punished as provided therein. The evidence in this case does not justify the 
“view that the accused had caused the death of the five persons who died on account 
of the poisonous fumes which had accumulated in the valve pit. In our view, 
the rash or negligent act which causes the death of the victim must be the 
immediate or proximate cause of death and not any act or omission which can 
be said to be a remote cause of death. The expression ‘‘act’’ does undoubtedly 
include unless the context otherwise warrants an illegal omission (vide s. 32 of 
the Indian Penal Code). But not only must the act or illegal omission result 
in death, but the death must have been the direct result of the act or illegal 
omission of the accused. It was held by this Court in Emperor v. Omkar? 
(p. 682) : 

“,..to impose criminal lability on the accused [under section 304-A, Indian Penal 
Code] it is necessary that the death should have been the direct result of a rash and 
negligent act of the accused and that act must have been the proximate and efficient 
cause without the intervention of another’s negligence. It must be the causa. causans; 
ft is not enough that tt may have been the causa sine qua non.” 

In the present case, the death of the five workmen of the factory was not the 
causa causans of any act or illegal omission on the part of the four accused or 
any of them. 

In our view, therefore, the order of acquittal passed by the trial Magistrate, 
must be upheld. We may, however, observe that in this case we are not con- 
«cerned to deal with the question whether the four accused or any of them are 
guilty of an offence under s. 92, read with s. 86, sub-ss. (3) and (4), of the Fac- 
tories Act, 1948. That question is pending for determination before their 
Lordships of the Supreme Court,.and we are not called upon to decide that 
‘question, nor is any observation. made herein intended to deal with the liability 
Alleged to have been incurred -by any of the‘ accused for infringement of the 
provision of s. 86 of the Factories Act. 

The order of acquittal ai by the trial | Magistrate is confirmed and the 
appeal dismissed. 

Appeal dismissed. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Naik. 


RAMKRISHNA RAMNATH BIDI MANUFACTURERS v. THE STATE 
INDUSTRIAL COURT, NAGPUR.* 


Central Provinces and Berar- Industrial Disputes Settlement Act (XXII of 1947), 
Sec. 2(10)—Relaiwala whose’ name is entered in attendance register of bidi factory 
and who works in factory under supervision and control of management—Whether 
such relatwala, whose work in factory consiste of rebundling and wrapping bidis, 
_an employee within s. 2(10). 

A relatwala, whose name is entered in the attendance register of a bidi manu- 
facturing factory and who works in the factory under the supervision and control 
of the management, can be regarded as an “employee” within the meaning of that 
word as used in s. 2(10) of the Central Provinces and Berar Industrial Disputes 
Settlement Act, 1947. 

Dharangadhara Chemical Works Ltd. v. State of Saurashtra; Chintaman Rao v. 
State of M.P.¥ and Westall Richardson, Lid. v. Rouleon,' referred to. 


Tue facta appear in the judgment. 


M. N. Phadke, with V. M. Golwalkar, for the petitioner. 
N. L. Abhyankar, Special Government Pleader, for respondent No. 2. 
8. P. Oke, for respondent No. 8. 


Nam J. This is a petition under arts. 226 and 227 of the Constitution of 
India for a writ of certiorari to quash the orders passed by the Additional 
District Magistrate and the State Industrial Court on se 29, 1958, and 
October 8, 1958, respectively. 

The circumstances leading to this petition briefly stated are as follows: 
Respondent No. 8 Shamrao Kawdoo made-an application to the Additional 
District Magistrate who was empowered to act as Labour Commissioner, com- 

plaining that he was wrongfully dismissed from service by the petitioner. Ac- 
cording to him, he was dismiased from service with effect from July 19, 1956. 
The application was made under s. 16 of the C.P. and Berar Industrial Dis- 
putes Settlement Act. The ‘petitioner contended that respondent No. 3 was 
not an employee in the factory, that he was working under one Shamrao Maha- 
deo and that there ‘was no privity of contract between the petitioner and res- 
pondent No. 3. He further stated that he was prepared to re-employ respond- 
ent No. -8 provided the latter renounced his claim for backwages and also if 
he was agreeable to work under Shamrao Mahadeo. The Labour Commissioner 
came to the conclusion that respondent No. 3 was an employee of the petitioner 
and consequently directed him to reinstate respondent No. 3 and also to pay 
him backwages. The petitioner went up in revision to the State Industrial 
Court. The State Industrial Court upheld the decision of the Labour Com- 
missioner. That is why the petitioner has now come to this Court under arts. 
226 and 227 of the Constitution for quashing the orders of the two industrial 
Courts. 

In the petition it was contended that the appointment of the Additional 
District Magistrate under s. 16(2) of the C.P. and Berar Industrial Disputes 
Settlement Act as Labour Commissioner was not valid inasmuch as the name 
of the person was not mentioned in this order. Mr. Phadke for the petitioner 
however did not press this objection before us. It was also contended in the 
petition that, as a matter of fact, respondent No. 3 was not dismissed from 

* Devided, A.LRB.8.C. 388. 
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service, that he himself deliberately remained absent from July 19, 1956, to 
July 81, 1956, and that is why his name was removed from the attendance 
register. The Labour Commissioner, however, recorded a finding that res- 
pondent No. 3 was discharged from service and this finding was upheld by the 
State Industrial Court. Mr. Phadke conceded that it will not be open to him 
to challenge this finding before this Court in its jurisdiction under art. 226 
of the Constitution. Mr. Phadke, therefore, confined his attention to two points 
as follows. The Labour Commissioner has not recorded any finding as to whe- 
ther respondent No. 3 was actually in the employment of the petitioner. This 
was a question of fact, and it was the duty of the Labour Commissioner as a 
fact finding Court to record a clear finding on that question. Secondly, he 
complained that the Labour Commissioner and the State Industrial Court have 
misunderstood the meaning and scope of the definition of ‘‘employee’’ as con- 
tained in s. 2(10) of the Act. 

. It is not in dispute that the name of respondent No. 3 was entered in the 
attendance register of the factory. It was the specific case for the petitioner 
that his name was taken off the register because of his continuous absence from 
duty for more than two weeks. Presumably, the attendance register was main- 
tained under the provisions of the Factories Act. No explanation has been 
offered on behalf of the petitioner as to why respondent No. 3’s name was 
entered in the register. It is contended for the petitioner that respondent 
No. 3 was working under one Shamrao Mahadeo who was a Helatwala and that 
there was no privity of contract between respondent No. 3 and the petitioner. 
It was further suggested that respondent No. 3 was receiving his wages through 
Shamrao Mahadeo. If that be the correct position, then it is difficult to 
understand why the petitioner should think of enrolling the name of respond- 
ent No. 3 in the attendance register. 

In this background let us turn to consider the arguments addressed by. 
Mr. Phadke on behalf of the petitioner. He-complained that the Labour Com- 
missioner has attached a sort of presumptive value to the entry-in the attend- 
ance register and not considered other evidence led in the case with a view to 
find out whether, as a matter of fact, respondent No. 3-was in service of the. 
petitioner or not. It is mainly on this ground that Mr. Phadke suggested that, 
as a matter of fact, there was no finding on the essential question of fact re- 
corded by the- Labour Commissioner. There ‘is no substance in this line of rea- 
soning. It is true that the Labour Commissioner has attached considerable im- 
portance to the entry of respondent No. 3’s name in the attendance register. 
As suggested above, the tegister must have been maintained under the provi- 
sions of the Factories Act. Section 62 of the Act makes it obligatory on the 
part of the manager of a factory to maintain a register of adult workers to 
be available to the Inspector for inspection. It also contains particulars which 
are required to be entered in regard to each of the workers. It is impossible 
to believe that the petitioner would enter the name of a person who was not 
really an employee or a worker, in this register. Mr. Phadke suggested that 
the name of respondent No. 3 may have been entered in the register with a 
view to avoid criminal liability that fastens on the factory manager-for non- 
compliance with the provisions of s. 62. In the first place, such an explanation 
was not offered by the manager who was examined for the petitioner. Second- 
ly, the explanation is neither logical nor satisfactory. The Labour Commis- 
sioner, in our opinion, was justified’ in -raising a presumption in favour of 
respondent No. 8 to the effect that the latter was employed and, therefore, his 
name came to be entered in the attendance register. 

The first two issues framed by the Labour Commissioner were as follows :-— 

G) Whether the applicant is an employee of the non-applicant’s bidi works: 
(i) Whether the applicant was working under Shamrao Mahadeo. 
The Labour Commissioner recorded a finding in the affirmative on the first 
issue mainly on the basis of the entry in the attendance register. There is no- 
thing in the evidence led for the petitioner which goes to vitiate this finding. 
L.R.—8% 
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As regards the second issue, the Labour Commissioner has said that in view 
of the finding on the first issue it was not necessary to record any finding on 
ihe second issue. It is because of the sentence to the above effect that 
Mr. Phadke complained that the Labour Commissioner has failed to record a 
finding on the second issue. There is no substance in this grievance. 

The Labour Commissioner has proceeded to examine the second issue in some 
details and has arrived at his own finding, although at the initial stage he 
said that no finding was necessary. It is true that he has not written a well- 


reasoned judgment in support of his finding. It would, however, be highly - 


Improper on our part to send back the case to the Labour Commissioner either 
for re-writing the judgment or for dotting the ‘i’s and crossing the ‘t’s. The 
petitioner -has not led satisfactory evidence to show that respondent No. 8 was 
really working under Shamrao Mahadeo. Shamrao Mahadeo was cited as a 
witness but was not examined for the petitioner. We cannot, therefore, ac- 
cept the solitary statement of Venkatrao, the manager of the petitioner’s fac- 
tory, to the effect that respondent No. 3 was really working under Shamrao 
Mahadeo, particularly because no satisfactory explanation has been offered as 
to why the name of respondent No. 3 came to be entered in the attendance 
register. It is also significant that the petitioner had given an offer to res- 
pondent No. 8 for taking him back in service although that offer was made 
on certain stipulations and conditions. The very fact that such an offer was 
made suggests that respondent No. 3 was in the service of the petitioner. 
That takes us to the question of law, viz. whether respondent No. 3 can be 
regarded as an ‘employee’ within the meaning of that word as used in the CP. 
& Berar Industrial Disputes Settlement Act. Section 2(10) defines ‘employee’ 
to mean any person employed by an employer to do any skilled or unskilled 
manual or clerical work for contract or hire or reward in any industry. There 
are thus three ingredients in this definition: (i) there is an employer; (ii) he 
employs a person in the industry to do certain kind of work and (iii) the 
person has to work for contract or hire or reward. Mr. Phadke argued that 
the nature of work entrusted to the Relatwwalas is such that it does not involve 
any relationship of master and servant, that the work is in the nature of an 
independent contract and that the payments are made on piece-rate basis. He, 
therefore, argued that even assuming that respondent No. 8 was working in 
his own right still he would not be covered by the definition of ‘employee’ 
contained in s. 2(10) of the Act. In this connection he relied upon two deci- 
sions’ of the Supreme Court viz. Dharangadhara Chemical Works Lid. v. State 
of Saurashira’ and Chintaman Rao v. State of M.P.? In the first case their 
Lordships were dealing with the definition of ‘workman’ in the Industrial Dis- 
putes Act, 1947. The question in that case was whether a class of professional 
labourers:known as agarias who carried on the work in certain seasons of manu- 
facturing:salt in certain‘ pieces of land and who are paid on the basis of volume 
of salt manufactured by them were workmen. Their Lordships held that such 
persons:must be considered as workmen within the meaning of s. 2(s) of the 
Industtial Disputes Act. Mr. Justice Bhagwati, who delivered the judgment 
of the Court, emphasised that the real test to find out whether a particular 
person is ‘a workman or not, is to see whether the relationship was that of 
master ‘and servant. His Lordship also pointed out that the main distinction 
between ‘a workman dnd an independent contractor would largely turn on con- 
sideration of the question ‘as to whether the work was controlled by the manu- 
facturer. In the’ other case (Chintaman Rao v. State of M.P.) their Lordships 
were considering the definition ‘of ‘worker’ as contained in s. 2(1) of the Fac- 
tories Act. It was held by their Lordships in that case that a contractor is a 
person who, in the pursuit of an independent business, undertakes to do specific 
jobs of work for other persons without submitting himself to their control in 
respect to the details of the work. They further pointed out that the identify- 
ing mark of a workman is that he should be under the control and supervision 
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of the employer in respect of the details of the work. The facts of that case 
were as follows. The contractor was to receive tobacco from the management 
and he was to supply them rolled in bidis for a certain fixed price. He was 
not under the control of the factory management and he could manufacture 
bidis wherever he pleased. The management could not regulate the manner of 
discharge of his work. His liability was discharged by his supplying bidis and 
delivering them in. the factory. The terms of the contract between the man- 
agement and the contractor did not enjoin on the latter to work in the factory. 
On these facts it was held that the contractor was not employed by the man- 
agement as worker but was only independent contractor who performed his 
part of the contract by making bidis and delivering them at the factory. 
Mr. Justice K. Subba Rao, who delivered the judgment of the Court, referred 
to the earlier decision of the Supreme Court and relied on the observations 
cited above. In the course of his judgment Mr. Justice Subba Rao has refer- 
red to another part of work which is carried on in a bidi factory. That pro- 
cess was described by him in the following terms: After the bidis are brought 
by Sattedars to the factory they are to be rebundled and wrapped after attach- 
ing labels. This process is generally carried out in the factory by the coolies 
or workmen employed by the management and these coolies work directly 
under the control and supervision of the factory management. It appears to 
us that respondent No. 3 was engaged in a process similar to the one which 
fell within the second part described by Mr. Justice Subba Rao in his judgment. 

Mr. Phadke also referred to a decision in Westal Richardson, Ltd. v. Roul- 
son®, In that case the definition of the word ‘worker’ as contained in s. 23(1) 
of the Wages Councils Act, 1945, came up for construction. Vaisey J. in the 
course of his judgment pointed out that the word ‘employee’ has always a 
relation to the word ‘employer’. On the facts before him he came to the con- 
clusion that the person who was claiming the benefit of all holidays and holi- 
day pay under the Wages Councils Act, could not be regarded as a worker 
within the meaning of that expression because the work which he was doing 
was an independent type of work over which the employer had no kind of 
control and that the element of independence and freedom was far greater 
than the element of servitude. We are unable to understand as to how this 
decision assists Mr. Phadke in his argument. On the faeta. as disclosed in the 
record of this case, as stated above, the process of work in which respondent 
No. 3 was engaged was the process carried out in the factory and further was 
carried out under the supervision and control of the management. On this 
point we would simply refer to the admission of Venkatrao who stated 

“There is a supervision and control over the Relat workers. Even though the Relal, 
workers do work on a contract basis yet they have to do work according to our super- 
vision and under our control” 
Respondent No. 8 stated that he used to receive payment either through Sham- 
rao Mahadeo or himself. The admission of the manager coupled with the cir- 
cumstances that the name of respondent No. 3 was entered in the attendance 
register clearly establishes that there was relationship of master and servant 
between the petitioner and respondent No. 3. 

The result is that the petition fails and is dismissed with costa. Rule dis. 
charged. $ 


Petition dismissed. 
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Before Mr. Justice Shah and Mr. Justice Patel. 


YAMUNABAIT HARIHAR PANDIT v. RAM MAHARAJ SHREEDHAR 
MAHARAJ PANDIT.* 

Hindu Succession Act (XXX of 1956), Secs. 4, 14, 5—Widow of last male holder of Inam 
property recognised as Navawali of property by former Kolhapur State—Defendant 
adopted by widow in 1949 without obtaining sanction to adoption from Kolhapur 
authorittes—Plaintf, another widow of deceased holder, inheriting property— 
Defendant granted ex post facto sanction to his adoption in 1958—Whether defendant 
could divest plaintifs title to property acquired under s. 14—What is possession 
contemplated by s. 14. 

The last male holder of certam Inam property died leaving him surviving his two 
widows, A and.the plaintiff, but no lineal descendants. A was recognised as the 
Navawal! of the property by the former Kolhapur State. On March 14, 1949, defen-. 
dant No. 1 was adopted by A as-a son to her deceased husband. A died on March 18, 
1949, and the plaintiff became entitled by inheritance to the property as the sanction 
of the Kolhapur State authorities to the adoption of defendant No. 1 was not obtain- 
ed. On June 6, 1958, defendant No. 1 was informed by the Government of Bombay 
that orders granting sanction ex post facto to his adoption by A on March 14, 1949, 
were issued. Defendant No. 1 relying on this sanction claimed the property as the 
adopted son. The plaintiff contended that on A’s death the propérty had devolved 
upon her by inheritance and as she had acquired rights of full ownership in the 
property on the coming into force of the Himdu Succession Act, 1956, on Decem- 
ber 21, 1956, defendant No. 1 could not divest her of her title which was by law 
made absolute and indefeasible:— 

Held, that the estate possessed by the plaintiff, which had become absolute by 
virtue of s. 14 of the Hindu Succession Act, was not Liable to be divested on the 
grant, of the sanction ex post facto to the adopton of defendant No. 1. 

Balgonda Appanna v. Bhimgonda,' referred to. 

' A sanction ex post facto to an-adoption may have the effect of divesting property 
vested in another person by inheritance from the sole surviving coparcener, or a 

: limited owner, but that rule in so far as it is inconsistent with a. 14 of the Hindu 

` Succession Act, 1956, is superseded by cl. (b) of s. 4 of the Act. 

Full ownership contemplated by s. 14 of the Hindu Succession Act, 1956, is not 
subject’ to any incident of divestation by adoption. 

The possession contemplated by s. 14 of the Hindu Succession Act, 1956, is legal 
poseession and property in the wrongful occupation of a trespasser either directly 
or through his tenants is nonetheless possessed by a Hindu female within the 
meaning of #. 14 of the Act. 


- TÆ facts appear in the judgment. 


F.A. No. 386 of 1955. 
H. R. Gokhale and 8. G. Patwardhan, for the appellant. 
M. V. Paranjape; for the respondent. 
F.A. No. 480 of 1955. 
M. Y. Paranjape, for the appellant. 
H. B. Gokhale and S. @. Patwardhan, for the respondent. 

SHAH J. By interlocutory judgment dated February 11, 1958, further 
hearing in these two appeals was adjourned to enable defendant No. T to apply 
to the State of Bombay for and obtain sanction ex post facto to his adoption. 
Defendant No. 1 then submitted an application to the State of Bombay for sanc- 
tioning his adoption ex post facto. Defendant No. 1 was informed by the Under 
Secretary to the Government of Bombay, Political and Services Department, 


* Decided, Maroh 24,1959. Oroes Firat Appeals P. K. Kute, Joint Civil Judge, Santor Division, 
Nos. 386 and 480 of 1955 (with Civil Applica- Kolbapur, in Special Civil Suit No. 6 of 1952. 
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-by letter dated June 6, 1958, that orders granting sanction ez post facto to 
his adoption by Shri Annapurnabai, widow of late Bala Maharaj, on March 
14, 1949, have been issued, and that -defendant No. 1 may ‘‘approach the Col- 
lector of Kolhapur in that behalf”. Defendant No. 1, then, applied for a 
certified copy of the order, but none was supplied to him. We are informed 
by Mr. Gokhale, who appears on behalf of the plaintiff, that his client—the 
-plaintiff—also applied for a certified copy of the order, but a copy of the order 
has not been furnished to her. But on the intimation which has been received 
by defendant No. 1, we hold that an order sanctioning ex post facto the adop- 
tion of defendant No. 1 made on March 14, 1949, by Annapurnabai, widow of 
Bala Maharaj, was issued by the State of Bombay. 

Mr. Gokhale contends that under the Vat Hukums issued by the Kalapu 
State, no sanction ex post facto could be granted in respect of an adoption which 
took place after the year 1930. But in our judgment, it is now too late to enter- 
tain that contention having regard to the decisions of this Court. In a recent 
judgment, Balgonda Appanna v. Bhimgonda’, it was observed by Mr. Justice 
Gokhale sitting with my learned brother (p. 185): 

..Under Political Agent Judi Niyam of Fasli 1281, published in Volume 2 of the 
eee Vat Hukums, at p. 817, there mia a provision under which the Kolhapur Darbar 
could accord sanction to adoptions which affected Inam properties. It appeara from this 
Vat Hukum that the Kolbapur Government had power to accord er post facto sanction 
to adoptions which were made without getting such a sanction.” 

In several decisions of this Court e.g. First Appeal No. 424 of 1952, Letters 
Patent Appeal No. 60 of 1955 and First Appeal No. 115 of 1958,¢ the privilege 
of the Kolhapur Government to accord sanction ez post facto to adoptions 
made initially without sanction, so as to invest title in respect of Inam pro- 
perties, has been affirmed. 

Mr. Gokhale submitted that even if the sanction was accorded by the State 
of Bombay upon which devolved the authority of the Kolhapur State, such 
a sanction will not divest the absolute title vested in the plaintiff by the Hindu 
Succession Act, 1956. To appreciate this contention, we may review the un- 
disputed facts. Bala Maharaj, the last male holder of the property, died on 
January 6, 1987, leaving him surviving his two widows Annapurnabai and 
Yamunabai and no lineal descendants, and the revenue authorities of the 
Kolhapur State recognized Annapurnabai as the ‘‘Navawali’’ of the Inam pro- 
perties. On March 14, 1949, defendant No. 1 was adopted by Annapurnabai 
as a son to her deceased husband. On March 18, 1949, Annapurnabai 
died, and to the estate of Annapurnabai, which included Inami lands, her co- 
widow Yamunabai became entitled by inheritance, because the sanction of the 
Kolhapur State authorities to the adoption of defendant No. 1 by Annapurna- 
bai was not obtained. Proceedings were commenced before the revenue autho- 
rities for recognising the claim of defendant No. 1 as the adopted son of Bala 
Maharaj, but the plaintiff resisted the claim, and the Collector of Kolhapur 
passed an order that the name of neither of the parties may be entered in the 
Revenue Record and that status quo be maintained till the decision of a civil 
suit adjudicating upon the claims of the parties. The plaintiff then filed on 
January 17, 1952, a suit in the Court of the Civil Judge (Senior Division), 
Kolhapur, for a declaration that she was the owner of the properties deserib- 
ed in Schedules A, B, C and D annexed to the plaint and for an injunction 
restraining defendant No. 1 from collecting the rents and profits from his 
tenants, and also for a declaration that defendant No. 1 was not in fact adopt- 
ed as a son to her husband by Annapurnabai. The suit was partially decreed 
by the trial Court. The trial Court held that defendant No. 1 was proved to 
be the duly adopted son of Bala Maharaj and that view was upheld by this 
Court by the interlocutory judgment dated February 11, 1958. It is after 
the decision of this Court that the Government of Bombay have sanctioned the 
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A ex post facto of defendant No. 1 made by Annapurnabai on March 14, 


T aiai No. 1 as adopted son claims the Inami Lands of Bala Maharaj 
relying on the sanction to his adoption accorded by the State of Bombay, and 
in support of his claim he relies upon the decision of this Court in Balgonda 
Appanna v. Bhimgonda. In that case, the contention that since the Hindu 
Adoptions and Maintenance Act, 1956, was brought into force on December 21, 
1956, a sanction ez post facta granted to the plaintiff’s adoption by an order of 
the Government of Bombay dated June 26, 1957, was invalid and could not divest 
the estate which was vested in the defendant was negatived. It was held that 
as the adoption of the plaintiff took place long before the Act, s. 30 excluded the 
operation of the Act in its application to the adoption of the plaintiff. 

The plaintiff contends that on the death of Annapurnabai, her estate which 
consisted of Inami lands has devolved upon her by inheritance, and since then 
the Hindu Succession Act having been brought into force on December 21, 
1956, she has acquired rights of full ownership in the property, and relying 
upon an adoption made prior to December 21, 1956, deféndant No. 1 cannot 
divest her of her title which is by law made absolute and indefeasible. Evi- 
dently in Balgonda Appanna v. Bhimgonda relied upon by defendant No. 1, 
the Court war not called upon to consider whether an estate, possessed by a 
Hindu widow which became absolute by virtue of s. 14 of the Hindu Succession 
Act, was liable to be divested on the grant of a sanction eg post facto to an 
adoption in the family to which the widow belonged. 

There is no doubt that Inam property in the former Kolhapur State was 
inheritable as impartible property. That was so decided bya Full Bench of 
this Court, Ramappa Vanappa v. Laxzman.2 It was held in that case :— 

“Under the vat-hukums issued in Kolhapur State (now merged in the State of 

Bombay), Sanadi inam land, which is impartible, does not revert to the State on the 
death of the holder but passes by rule of primogeniture to his heir.” 
In the present case, the nearest heir to Annapurnabai’s estate which consisted 
of Inami lands, was the plaintiff Yamunabai, and upon her devolved the right 
by inheritance to that property. The plaintiff when she inherited that property 
became a limited owner according to the rules enacted by the Digest of Hindu 
Law of the Kolhapur State, but by the combined operation of ss. 4 and 14 of 
the Hindu Succession Act of 1956, she acquired full ownership even in the 
Inam property. Sub-section (1) of s. 14 of the Hindu Succession Act provides 
that :— 

“Any property possessed by a female Hindu, whether acquired before or after the 
commencement of this Act, shall be held by her as full owner thereof and not as a 
linuted owner.” 

And by s. 4(#) it is provided that :— 

“Save as expressly provided in this Act 

(a) Any text, rule or interpretation of Hindu Law, or any custom or usage to the 
contrary, or any other law applicable to the Hindus shall be deemed to be superseded 
by the provisions of this Act. 

(b) Any text, rule or interpretation of Hindu Lew or any custom or usage as part 
of that law in force immediately before the commercement of this Act shall cease to 
have effect with respect to any matter for which provision is made in this Act.” 
Notwithstanding the interpretation of the text of the Hindu Shastras whereby 
the estate inherited by a Hindu widow is regarded as a limited estate, by the 
operation of s. 14, a Hindu female possessed of any property becomes invested 
with an absolute title, and the texts which made the estate a limited estate are 
by g. 4 expressly superseded. A sanction ex post facto to an adoption may 
in certain cases have the effect of divesting property vested in another person 
by inheritance from the sole surviving coparcener, or & limited owner, but that 
rule in so far as it is inconsistent with s. 14 is superseded by cl. (b) of s. 4. 
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Mr. Paranjpe, who appears on behalf of defendant No. 1, contends that full 
ownership of property is not inconsistent with liability to divestation by adop- 
tion, and he invites our attention to certain cases decided by the High Courts in 
India and also by the Privy Council which have taken the view that an adoption 
made by a Hindu widow in a joint family may divest the estate which has, by 
operation of the rules of inheritance, vested in another person even if the holder 
who acquired the estate on the death of the last absolute owner may himself be 
holding an absolute estate. Mr. Paranjpe submits- that if an absolute estate, 
which is acquired under the relevant rules of inheritance or succession appli- 
eable to Hindus, is liable to be divested, then this Court may not be justified in 
investing the estate which is conferred upon a Hindu widow as the estate of a 
full owner by s. 14 of the Hindu Succession Act, an incident inconsistent with 
the normal roles of Hindu law. In the hands of Bala Maharaj, the estate 
was undoubtedly subject to the incident that by the birth of a legitimate son to 
him, or by adoption by him or by a widow of a deceased coparcener who died 
in union, his estate was liable to be restricted, and the plaintiff inherited that 
estate subject to the same restrictions. That incident, contends Mr. Paranjpe, 
was inherent in the estate of the plaintiff, and there is nothing in the Hindu 
Succession Act which abrogates that incident. The estate held by a Hindu, 
who is a sole surviving coparcener in a joint Hindu family is, it is true, liable 
to be restricted by the introduction of a coparcener by birth or adoption, and 
such new coparcener acquires an interest in the entire estate equal to the inte- 
rest in the estate held by the existing coparcener. But that incident of the 
estate, does not in our judgment, justify the imposition of a limitation restrict- 
ing the connotation of the expression ‘‘full owner’’ used in s. 14 of the Hindu 
Succession Act. Full ownership contemplated by s. 14 of the Succession Act 
is not made by the Legislature subject to any incident of divestation by adop- 
tion. If liability to divestation be implied, it will cut across the estate and the 
estate will not be regarded as of a full owner within the méaning of s. 14 of 
the Act. We are, therefore, unable to hold that the estate of the plaintiff was 
liable to be divested by the recognition ex post facto of the adoption of defen- 
dant No. 1 by the State. 


Mr. Paranjpe concedes that the rights of defendant No. 1 as an adopted son 
could arise for the firat time on the grant of sanction by the State and not 
before, and that concession is properly made having regard to the judgment 
of this Court in First Appeal No. 424 of 1952. Evidently. before the date on 
which the sanction ex post facto was given by the State to the adoption of defen- 
dant No. 1, the plaintiff Yamunabai had acquired full ownership in the property, 
which she had inherited on the death of her co-widow Annapurnabai as a 
limited owner, but that right is sought to be defeated by defendant No. 1 who 
acquired by the sanction ex post facto the rights of an adopted son in the pro- 
perty of Bala Maharaj. In resolving the conflict between these two rights, 
el. (b) of s. 4 of the Hindu Succession Act is, in our Judgment, decisive. By 
that clause any other law in force immediately before the commencement of the 
Hindu Succession Act ceases to apply to Hindus in so far as it is inconsistent 
with any provision contained in the Act. The claim of defendant No. 1 
to the Inam properties of his father, which had devolved upon his adoptive 
mother Annapurnabai and thereafter by succession upon the plaintiff Yamuna- 
bai, must, in our judgment, be subject to the title which by statute became 
absolute. 

But Mr. Paranjpe submitted that to Inam properties, the Hindu Succession 
Act has no application, and in support of his contention, Mr. Paranjpe invites 
our attention to Vat Hukum No. 44 of 1913 issued by the Government 
of Kolhapur. By that Vat Hukum it was declared that all lands held in Inam 
were impartible and were to devolve only upon the eldest son and that private 
partition of Inam lands will not be recognised by the State Government. By 
this Vat Hukum all Jands held in Inam, whatever may be the nature of the 
Inam, were regarded as impartible and devolved upon the eldest son. By an 
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earlier Vat Hukum No. 12 of July 18, 1878, it was declared by cl. 7 that in 
the absence of male descendants, the government may, so lorg as the widow of 
a male member of the family is alive, allow the estate to continue in her pos- 
session after taking service. Pursuant to this Vat Hukum Annapurnabai was 
Tecognised as the Inamdar by the Kolhapur State, on the death of Bala Maha- 
Taj leaving no male lineal descendant; and the plaintiff was also entitled to 
recognition as Inamdar on Annapurnabai’s death. 


Indisputably by s. 5 of the’ Hindu Succession Act, any estate which descends 
to a single heir by the terms of any enactment passed before the commencement 
of this Act, is excluded from its operation. By the Vat Hukums of the former 
Kolhapur State, Inam property devolves upon a single heir; and the Vat 
“Hukums issued by that State whatever informality may appear in the promul- 
gation thereof, are enactments within the meaning of s. 5 of the Hindu Buc- 
cession Act. But we do not think it necessary to enter upon a detailed exami- 
nation of Mr. Paranjpe’s argument because the property in dispute which was 
originally held in inam by the operation of Bombay Act XXII of 1955, acquired 
the character of Rayatawa property before the date on which the Hindu Suc- 
cession Act was enacted and had accordingly ceased to be an estate which de- 
volved upon a single heir. 


Mr. Paranjpe then contended that on the day on which defendant No. 1 was 
.adopted, there was in operation no law under which sanction of the authorities 
of the Kolhapur State was required to confer title upon him to the Inam proper- 
ties. On March 1, 1949, the State of Kolhapur was merged with the Province of 
Bombay as it then was, and all the laws in operation in the Kolhapur State 
were repealed. This, it appears, was a drastic provision made in a hurry and 
the rule making authority under the Extra Provincial Jurisdiction Act inter- 
vened and amended the Application of Kolhapur Laws and Order on March 23, 
1949, whereby the operation of several statutes and the Vat Hukums was restor- 
ed restrospectively as from March 1, 1949. This Court has held in Narhar 
Sakharam Pradhan v. The Collector of Kolhapur® that the effect of the amend- 
ment made on March 28, 1949, was not merely to revive the Kolhapur enactments 
with retrospective effect, but by legal fiction to keep them alive in the interreg- 


num. Chagla C.J. in considering the effect of the amendment dated March 23, - 


1949, in that case observed :— 


“...In other words, in the eye of the law the Order of the Ist March 1949 always 

was as amended by the order of the 28rd March 1949. In other words, on the 1st March 
1949 there was no repeal of the Kolhapur enactments except those to which we have 
referred as falling within the amended pera. 5, Therefore this is not a case of repeal 
and a revival. It is a case where the Legislature by a legal fiction retrospectively amends 
an earlier enactment and provides that the earlier enactment shall always be deemed to 
have been enacted as amended subsequently.” 
That observation, in our judgment, is sufficient to repel the argument advanced 
by Mr. Paranjpe that on the date on which defendant No. 1 was adopted by 
Annapurnabai, he acquired title to the Inam property of Bala Maharaj. There 
is no dispute that before defendant No. 1 was adopted, sanction of the Kolhapur 
State was not obtained. Even after the adoption and before the suit was filed, 
no application requesting sanction to the adoption of defendant No. 1 was made. 
In view of the amendment which by legal fiction kept alive the Vat Hukums 
since March 1, 1949, we are unable to agree with Mr. Paranjpe that on the 
date on which the adoption was made, there was no authority competent to 
sanction the adoption of defendant No. 1, and consequently the condition 
requiring the adoption of defendant No. 1 was invalid. 


Mr. Paranjpe also contended that under the Bombay Merged Territories 
Miscellaneous Inams Abolition Act XXII of 1955, defendant No. 1 became on 
‘June 8, 1955, because of the extinction of the inam, entitled to the lands in 


8 (1054) Special Civil Application No. 2468 Chagla C. J. and Dixit J (Unrep.). 
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‘dispute. Under Bombay Act XXII of 1955 by s. 4 it was provided that :— 
“Notwithstanding anything contamed in any usage, settlement, grant, agreement, 

Sanad, order, rule, notification, or Vat-Hukum or any detree or order of a court, or any 
. law for the time being applicable to any alienation in the merged territories with effect 
-from and on the appointed date (i) all alienations shall be deemed to have been abolish- 
ed; and (H) expressly by or under this Act all rights legally subsisting on the said date 
tm respect of such alienations and all other incidents of such alienations shall be deemed 
to have been extinguished.” f 
Evidently, the Inam i.e. the alienation in favour of the family of the plaintif 
. was abolished on the application of Act XXII of 1955, and the property became 
subject to the provisions thereof, such as payment of the assessment and other 
incidental obligations of Rayatawa property. But because the property which 
was, till the date on which the Act was applied, Inam property became Rayatawa 
property by the extinction of the Inam, defendant No. 1 was not invested with 
title to the property which he, till the date on which the Act was applied, did not 
possess. The right of defendant No. 1 to the Inam property could only be recog- 
nised if his adoption was sanctioned by the competent authority, but at the date 
of his adoption, defendant No. 1 did not acquire title to the Inam property, 
because his adoption was not sanctioned by the State authorities and he could 
not acquire title to the estate which was substituted in place of the Inam 
property by alteration of the tenure. The title of defendant No. 1 to that 
estate must if at all depend upon the sanction of the State and not upon 
the alteration of the tenure. In our judgment, by the operation of the Bombay 
Merged Territories Miscellaneous Alienation Abolition Act, 1955, the plaintiff 
became the owner of the property -held by her. It is a question of some 
nicety whether since the abolition of the Inams, it was possible for the State 
Government to accord sanction ex post facto to the adoption of defendant No. 1. 
In terms the Act provides that on the date on which the Act comes into opera- 
tion in respect of the alienation and all other incidents of such alienations of 
rights legally subsisting shall be deemed to have been extinguished; and if the 
right of a person to be recognized ez post facto as an adopted son in respect 
of the property is regarded as one of the rights contemplated by s. 4 of the 
Act, prima facte such a right may be deemed to be extinguished. But on this 
part of the case we have not heard full arguments arid we do not propose to 
express any considered opinion thereon. 

_ Mr. Paranjpe also contended that at the date when the Act No. XXX of 
1956 was brought into operation, the plaintiff did not possess the lands in 
dispute and she could not have acquired title as full owner thereof by virtue 
of s. 14 of the Act. The property in dispute in this case had devolved upon 
the plaintiff and defendant No. 1 had acquired by his adoption no title thereto. 
In that premise we fail to appreciate how defendant No. 1 can resist the claim 
of the plaintiff for a declaration of her title and the injunction claimed by her. 
We may also observe that the possession contemplated by s. 14 is legal possession, 
and property in the wrongful occupation of a trespasser either directly or 
through his tenants is none the less possessed by a. Hindu female within the 
meaning of s. 14. 

Finally, Mr. Paranjpe contended that the suit as filed by the plaintiff for 
declaratory relief and for injunction was not maintainable. It is true that in 
this case the plaintiff has claimed a declaration of her title to the Inam pro- 
perties and has claimed a declaration that defendant No. 1 be restrained by 
an injunction from collecting the rents and profits thereof. Such a suit, con- 
tends Mr. Paranjpe, is one purely for a declaratory relief and the Court is 
debarred from granting that relief on a claim made by the plaintiff in circum- 
stances existing in the present case. But in Parasram v. Bhimbhas* it was 
held by a Division Bench of this Court that :— 

“Where defendants are in constructive possession through tenants, and plaintiff 

‘destres to have constructive possession only, the utmost that the plaintiff can ask for, 


4 (1908) 5 Bom. L.R. 185. - 
5 ° 


1322 THE BOMBAY LAW BRPORTER. i [voL. LXI. 


or obtain, against the defendants is a declaration of rights, binding the defendants, 
coupled with an injunction preventing them from interfering with such rights.” 
It was further held that :— 

“.,.the plaintiff is not bound to ask for actual physical possession from the tenants, 
and that there is no rule of law to compel a man to seek for all the relief that he is 
entitled to or might obtain if he desired it.” 

In our view, the suit was properly framed. On the view taken by us, the 
decree passed by the trial Court will be confirmed and both the appeals will 
be dismissed with costs. 

Appeals dismissed. 


Before Mr. Justice Tambe and Mr. Justice Datar. 
THE JAYASINGPORE OIL MILLS CO. (PRIVATE) LTD. 


v. 
THE COLLECTOR OF KOLHAPUR.* 

Kolhapur State (Application of Laws) Order, 1949, Cls. 3, 5, Sch. Part I—Land Revenue 
Rules, 1921; rr. 87 (a), 81(2) and (3)—Whether Vat Hukum No. 14 of former Kolhapur 
State good law after March 1, 1949, tn areas which formed part of that State—Revi-+ 
sion of assassment whether absolutely banned by r. 87(a) before expiry of period. 
mentioned therein—Whether obligatory on Collector under r. 81(2) & (3) to give 
reasons where land assessed by him at maximum rate. 


, By virtue of the Kolhapur State (Application of Laws) Order, 1949, Vat Hukum 
No. 14 of July 4 1891, issued by the Maharaja of Kolhapur is not a law in 
force in the areas forming part of the former Kolhapur State after March 1, 19. 

Under r. 87(a) of the Land Revenue Rules, 1921, there is no absolute ban on 
revising the aswesament once made before the expiry of the period of thirty years. 
All that the rule provides is that asseasment shall ordinarily be not revised. 

Sub-rules (2) and (3) of r. 81 of the Land Revenue Rules, 1921, require the Col- 
lector to give reasons only if he assessed the land revenue higher than the maximum 
Tate fixed. So long as the assessment is upto the limit of the highest rate fixed, 
it is not obligatory on the Collector to give his reasons thereof. 


Tre facts appear in the judgment. 


M. V. Paranjape, for the petitioners. 
C. C. Vaidya, Assistant Government Pleader, for respondents Nos. 1 and 2. 


Tampp J. The dispute relates to the validity of the assessment of land 
revenue of Rs. 504-2-0 annually on 10 acres of the land’ in question, situate 
within the municipal limits of Jayasingpore, District Kolhapur. These ten 
acres form part of survey No. 439, admeasuring about 37 acres and 19 gunthas. 
In or about the year 1942, 15 acres out of this area was, by the order of the 
then Kolhapur State, included in the Town Planning scheme and on this 15 
acres of land, Rs. 6-12-0 was assessed as non-agricultural asseasment. Out of 
these 15 acres sometime in the year 1945, the then Kolhapur State granted ten 
acres of land to the petitioner for the purposes of its business of oil mill. The 
land revenue was proportionately apportioned and these ten acres were assess- 
od to Ra. 4-7-5. It is not in dispute that the petitioner from 1945 had been paying 
this amount as land revenue, It is a matter of history that on March 1, 1949, 
the Kolhapur State merged with the State of Bombay and the area constitut- 
ing the former Kolhapur State came under the jurisdiction of the Commissioner, 
Southern Division. On or about August 13, 1950, the Commissioner, Southern 
Division, issued a notification under sub-r. (1) of r. 81 of the Bombay Land 
Revenue Rules, whereunder Jayasingpore was classified as a first class village 
for the purpose of assessment of land revenue and for non-agricultural assess- 


*Decided, April 3, 1959. Special Civil Application No. 8198 of 1953. 
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ment, the maximum fixed was two pies per square yard. On or about July 17, 
1951, the Collector then made an order whereunder he assessed the land revenue 
on the said ten acres of land of the petitioner at Rs. 504-2-0 annually, and 
further directed that the land revenue at this rate be recovered from the peti- 
tioner from the year 1945. Against this order, the petitioner took an appeal 
to the Bombay Revenue Tribunal. The appeal succeeded and the Revenue 
Tribunal held that the assessment was made without giving an opportunity to 
the petitioner to be heard. It further held that the order directing recovery 
of land revenue retrospectively from the year 1945 was bad. With these direc- 
tions it remanded the case to the Collector for a fresh decision. After notice 
to the petitioner and giving him an opportunity to place his case before him, 
the Collector decided the matter afresh and by his order of May 11, 1957, re- 
affirmed the assessment made by him in his previous order. He, however, 
modified the order as regards the recovery of land revenue and directed that 
the same be recovered only from August 1, 1953. The petitioner again took 
an appeal against this order to the Revenue Tribunal, respondent No. 3 hereto, 
and the Tribunal dismissed it by its order dated June 26, 1958. Against this 
order the petitioner has approached this Court. 


Mr. Paranjape, learned counsel for the petitioner, in the first instance con- 
tends that the petitioner has been paying the house tax and, therefore, this 
land is exempted from payment of land revenue, under the Vat Hukum No. 14 
of July 4, 1891, issued by the Maharaja of Kolhapur. The decision of this con- 
tention raised turns on the construction of the said Vat Hukum read together 
with certain provisions of the Notification issued on March 1, 1949, by the State 
of Bombay,} in pursuance of the powers conferred on it by the Extra-Provin- 
cial Jurisdiction Act of 1947. It would at this stage be convenient to refer to 
these provisions. It is not in dispute that the Vat Hukum (No. 14 of July 4, 
1891, Mulki Vat Hukum, VoL II, p. 671) was issued by the Maharaja of 
Kolhapur. That being the position, it was a prevailing law at the time of the 
merger. On the language of the said Vat Hukum, it is clear that where the 
house tax was paid in respect of a particular land situated within the area of 
the municipality, recovery of land revenue in addition to the house tax was 
prohibited. If this Vat Hukum be still a good law governing the rights of the 
parties residing at Jayasingpore, then certainly the petitioner would be entitl- 
ed to claim that he has been exempted from payment of land revenue, if he 
proves that he has bean paying the house tax in respect of this land. The 
petitioner, however; has not placed any material before the authorities below 
as regards the extent of land relating to which the petitioner had been paying 
the house tax. Apart from it, in our opinion, this Vat Hukum is no more 
a law in force, on account of certain provisions of law to which we will pre- 
sently advert. Section 4 of the Extra-Provincial Jurisdiction Act, 1947, pro- 
vides that the Central Government may by notification in the official gazette, 
make such orders as may seem to it expedient for the effective exercise of any 
extra-provincial jurisdiction of the Central Government. It is not in dispute 
that this power vested in the Central Government has been delegated to the 
State of Bombay. In exercise of that power, the Government of Bombay issued 
a notification on March 1, 1949. That notification was amended by another 
notification issued on March 23, 1949, giving retrospective effect to the amend- 
ments effected. We are here concerned with cls. 3 and 5 of the said Notification. 
Paragraph (1) of cl. 5 provides that save as expressly provided in this Order,tt 
all enactments in force in the Kolhapur State or part thereof and correspond- 
ing to the enactments in force in the Province of Bombay and extended to the 
Kolhapur State under para. 3 and all notifications, schemes, rules, by-laws, 
vat-hukums and all orders by whatever name or description called under such 
enactment or having the force of law immediately before the appointed day 


+See Notification No. 4384/46-F-III. The ttThe Kolhapur State (Application of Laws) 
Bombey Government Gazette Extraordinary, Order, 1940. 
Part IV-A, p. 175. 
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shall stand repealed (appointed day being March 1, 1949). The effect of this 
provision, in our opinion, is that where any law in force in the State of Bombay 
is made applicable to the area formerly constituting the State of Kolhapur, 
then the corresponding provisions of law in force in the Kolhapur State cover- 
ing the same subject stood repealed as and from March 1, 1949. Turning to 
the provisions of cl. (3) (1) of the said Notification, we find that all enactments 
specified in Parts I and II of the schedule and all notifications, orders, schemes, 
‘rules and by-laws issued, made or prescribed under such enactments and in 
force in the Province of Bombay immediately before the coming into force of 
this Order shall extend to and be in force in the Kolhapur State subject to any 
amendments to which the said enactments are for the time being generally sub- 
ject in the Province of Bombay. It is then clear that if we find that any law, 
which was in force in the State of Bombay on March 1, 1949, was brought in 
force in the Kolhapur State under this Notification from the said date corres- 
ponding to the aforesaid Vat Hukums, the necessary consequence of these 
provisions would be that the Vat Hukum would stand repealed as and from 
March 1, 1949. It is the contention of Mr. Paranjape that there was no corres- 
ponding provision of law in force in the State of Bombay and, therefore, the 
-Vat Hukum has not been repealed and is still a good law in force in the areas 
forming part of the former Kolhapur State. It is not possible for us to accept 
this contention of Mr. Paranjape. Referring again to the provisions of Vat 
Hukum, it is clear that it deals with the subject of exemption of liability of 
payment of land revenue on certain lands, which are made liable to pay the 
house tax. The subject, in short, is exemption from the liability of payment 
of land revenue. Now, when we turn to the first part of the Schedule of the 
Notifleation, we find that the Bombay Land Revenue Code, 1879, was made 
applicable to the areas forming part of the former Kolhapur State. It cannot 
be disputed, and, indeed, it is not disputed that certain provisions of the Land 
Revenue Code deal with assessment of the land to land revenue as well as 
exempting the land from payment of land revenue. That being the position, 
there cannot be any doubt that law corresponding to the provisions contained 
in the Vat Hukum No. 14 and which was in foree in the Bombay State has 
been made applicable to the areas of the former Kolhapur State under the said 
notification. The Vat Hukum (No. 14) cannot, therefore, be held to be a good 
law in force in the Kolhapur State. 

It is next contended by Mr. Paranjape that even assuming that the Vat 
Hukum is not the law in force in the: Kolhapur State after March 1, 1949, it 
was in force when the aforesaid notification was brought into effect and, there- 
fore, under the proviso to the first para. of cl. (5), all rights acquired under 
the law in force on the eve of March 1, 1949, are saved. The said proviso reads 
as follows: 

“Provided that the repeal by this Order of any such enactments, notifications, schemes, 
rules, bye-laws, or vat Hukums or orders shall not affect the validity, invalidity, effect, 
or consequence of anything already done or suffered or any right, title, obligation or 
lability already acquired, accrued or incurred or any remedy or proceeding in respect 
thereof, or any release or discharge of or from any debt, penalty, obligation Hability, 
clatm or demand, or any indemnity already granted or the proof of any pest act or 
thing.” a 
It is the contention of Mr. Paranjape that the petitioner was entitled from 
exemption from assessment of ten acres of land to the land revenue under the 
Vat Hukum. This right he had acquired prior to the coming into force of the 
said notification. Under the aforesaid proviso, this right is saved to him. No 
doubt, if the petitioner had acquired that right the said provisions save it to 
him. The question is, whether it has been shown to us that the petitioner had 
acquired any such right’ under the said Vat Hukum. As already stated, the 
right conferred by the Vat Hukum is that, when the house tax is paid in res. 
pect of any land, that land is exempted from payment of land revenue. The 
notification was brought into force on March 1, 1949. It is not in dispute that 
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at the time these ten acres of land was granted to the petitioner, it was an 
open land and the petitioner was paying Rs. 4-7-5 as land revenue in respect 
of that land. It has not been shown by the’ petitioner that on the eve of 
March 1, 1949, there has been any construction on that land or that the peti- 
{tioner had been paying any house tax in respect of that land. In other words,. 
no foundation, in fact, has been laid by the petitioner to hold that any right 
had been acquired by the petitioner under the Vat Hukum-No. 14, on which 
reliance is placed by Mr. Paranjipe: The contention of Mr. Paranjape must, 
therefore, fail. ~ 

It is next contended by Mr. Parangape ihat the Collector was in error in 
acquired another right and that right was to pay the land revenue at Rs. 4-7-5 
for a period of thirty years and before the expiry of that period that assessment 
cannot be enhanced. Reliance is placed by Mr. Paranjape in this respect on 
r. 87 of the rules framed under the Bombay Revenue Code. . Clause (a) of r. 87 
of the Bombay Revenue Rules provides that the period for which the non-agri- 
cultural assessment is to be fixed shall ordinarily be 30 years except in the 
Bombay Suburban District where on account of its special conditions the period 
shall ordinarily be 50 years. It is the contention of Mr. Paranjape that the 
provisions of the Land Revenue Code had been adopted by the Kolhapur State 
and the law in force in the Kolhapur State was in identical terms, only substi- 
tuting State of Kolhapur for State of Bombay. Hven assuming it to be so, 
again thete is no foundation, in fact, laid by the petitioner. It has not been 
shown when the land in question had been first assessed on non-agricultural 
basis. It has also not been shown that the assessment made by the Collector by 
his order of May 11, 1957, was prior to the expiry of 80 years. It is, therefore, 
not possible for us to decide the contention of Mr. Paranjape as raised by him. 
Apart from it, suffice it to say that on the language of this rule, there is no 
absolute ban on revising the assessment once made before the expiry of the 
period of 80 years. All that it provides is that assessment shall ordinarily be 
not revised. In our opinion, there is no absolute right as such acquired by the 
petitioner under this rule. This contention of Mr. Paranjape, therefore, must 


It is next contended by Mr. Paranjape that even assuming that it was open 
to the Collector to assegg the lands to payment of land revenue, the Collector 
was in error in assessing the entire land for non-agricultural purpose. The 
entire land was not put to non-agricultural use.’ Indeed, this is a quegtion of 
fact and the fact found by the fact finding authority is that the entire land 
was being used for non-agricultural purpose. This contention, therefore, in 
our opinion, has very little substance: 

It is next contended by Mr. Paranjape that the Collector was in error in 
directing that the land revemńe be recovered from August 1,1953. This con- 
tontion again has very little merit. It is to be noted that the assessment was 
made as early as on July-17, 1951- Proceedings naturally had been started 
prior to that date. The second order has been made only on remand after 
reconsideration of facts as directed by the Tribunal. In these circumstances, 
there is no assessment of land revenue retrospectively. It is contended ga 
Mr. Paranjape that the Collector had levied, the land revenue at the maximum 
rate without assigning any reasons. The Collector was bound to assign reasong 
showing that the case was made out for assessing the said land revenue on the 
particular land. Reliance is placed in this respect on sub-r. (2) of r. 81 of 
the Rules. This contention also, in our opinion, has no foree. If sub-rr. (2) 
and (3) of r. 81 are read together, it would be seen that they require the Col- 
lector to give reasons only if he assessed’ the land revenue higher than the 
maximum rate fixed. So long as the assessment is upto the limit of the highest 
rate fixed, it is not obligatory on the Collector to give his reasons thereof. 
Apart from it, even assuming that there is any lacuna in the order of the Col- 
lector, inasmuch as he has not given reasons for assessing the land to the land 
revenue at the maximum rate, in our opinion, no injustice has been caused to 


. 
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the petitioner on that account. The Revenue Tribunal had given him an oppor- 
tunity to‘say his say as to why the land revenue should not be levied at the 
maximum rate and the petitioner has not been able to make out any case 
before the Tribunal in this respect. That being the position, in our opinion, 
no interference at the hands of this Court on this ground is called for. In the 
result, for the reasons stated above, the petition must fail. The rule is, there- 
fore, discharged with costs. 

Rule discharged. 


Before Mr. Justice Tambe and Mr. Justice Datar. 


DESAIBHAT KASHIBHAI DESAI v. 8. M. DUDANI.* 

Bombay Municipal Boroughs Act (Bom. XVII of 1925), Secs. 58(a) & (b), 46—Nadiad 
Borough Municipality Rules, rr. 43, 2(5)—Whether word “officer” in r. 43 includes 
president of municipalty—Procedure for electing president where no statutory 
provision thereto made or in absence of precedent of local body. 

The word “officer” occurring in r. 43 of the Rules framed by the Nadiad Borough 
Municipality under a. 58(a) and (b) read with s. 46 of the Bombay Municipal 
Boroughs Act, 1925, must be understood in a wider sense, and not in the narrower 
sense as defined in r. 2(5) of the Rules. Therefore, the president would be in- 
cluded in the word “officer” as used in r. 43 and the procedure prescribed in that rule 
for the purpose of voting would apply for electing a president. 

In the absence of any statutory provision or precedent of a Local Government 
body, the person presiding over that body should adopt some well recognised pro- 
cedure relating to the businesa which the meeting is convened to transact. For 
electing a president any one of the three well-established rules of procedure could 
be adopted, viz. (1) the procedure for election of mayor of the Bombay Municipal 
Corporation as set out in r. 10 of the Bombay Mumicipal Corporation Rules and 
Regulations, (2) the procedure relating to the election of the Speaker set out in r. 6, 
cL 5 of the Bombay Legislative Assembly Rules and (3) the procedure relating to 
the election of the Speaker of the House set out in r. 6, cl. 4 of the Rules of 
Procedure and Conduct of Business in the House of the People. It is a basic 
principle of the above rules of procedure that a person declared elected as the 
president of a body has the vote of the majority of its members in his favour. 


Tre facts appear in the judgment. 


R. B. Kotwal, with B. K. Amin, for the petitioner. 
Y. V. Chandrachud, Government Pleader, for opponents Nos. 1 and 2. 
J. C. Bhat, with A. D. Desai, for opponents Nos. 3 and 4. 


Tawse J. By this petition under arts. 226 and 227 of the Constitution of 
India, one Desaibhai Kashibhai Desai, an elected councillor of the Nadiad 
Borough Municipality, challenges the election of Chimanbhai Kashibhai Patel, 
opponent No. 3 hereto, to the office of the President of the Municipality held 
on March 23, 1959. 

The facta giving rise to this petition in brief are, Chimanbhai was a duly 
elected President during the year 1958-59. His term of office expired on 


" March 9, 1959. Section 19A read together with s. 23(2) of the Bombay Muni- 
- eipal Boroughs Act, 1925, (hereinafter called the Act) cast a duty on the 


Collector to call a meeting for the election of the President. The Collector, 
Kaira District, (opponent No. 1), accordingly called a meeting of the councillors 
of the Municipality for March 23, 1959, for electing a President of the Nadiad 
‘Borough Municipality, and he further directed the District Deputy Collector, 
opponent No. 2 hereto, to preside over the meeting. From among the 34 coun- 
cillors 82 councillors attended the meeting. The meeting first unanimously 


*Decided, April 14, 1959. Special Civil Application No. 542 of 1059. 
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a resolution that a new President should be elected for a period of one 
year. Thereafter, for the office of the President three nominations were made. 
Chimanbhai Kashibhai Patel’s name was proposed by Babubhai Bhikhabhai 
Desai and seconded by Haribhai Govindbhai Patel. Manmohandas Bhagwan- 
das Desai was proposed by Balubhai Harishanker Bhatt and seconded by 
Desaibhai Kashibai Desai. Balubhai Harishanker Bhatt’s name was proposed 
by Kanubhai Kashibhai Patel and seconded by Mangubhai. It appears that 
opponent No. 2 decided to take the poll in two rounds. He first asked the house 
to elect one out of the two nominees, Manmohandas Bhagwandas Desai and 
Balubhai Harishanker Bhatt. At this stage, Balubhai declared in the meeting 
that he wanted to withdraw from the election. His proposer Kanubhai, how- 
ever, did not agree to the withdrawal of Balubhai. The presiding officer, there- 
fore, did not allow Balubhai to withdraw from the contest. Poll was thereafter 
taken, and each of the candidates, namely, Manmohandas and Balubhai, secur- 
ed 16 votea each. Lots were drawn, with the result that Balubhai was declared 
elected. According to the procedure initially laid down by the presiding officer, 
there should have been a voting as between the remaining two candidates, 
namely, Chimanbhai and Balubhai, the successful candidate in the first round. 
But before poll for the second round was taken, the proposer of Balubhai, 
namely, Kanubhai, with the consent of the seconder, informed the presiding 
officer that he withdrew the name of Balubhai from the contest. It appears that 
there was opposition by some of the members to the proposed withdrawal of the 
name of Balubhai. The presiding offcer, however, ruled that the proposer 
having withdrawn the name of Balubhai, only one proposal remained before 
the House, namely, the proposal of the name of Chimanbhai for the election 
of presidentship, and in this view of the matter he declared that Chimanbhai 
Kashibhai Patel was duly elected President of the Nadiad Municipal Com- 
mittee. This election is challenged before us. The petitioner has claimed the 
following reliefs -— 

“(a) That the Hon’ble Court be pleased to issue a Writ of quo warranto or a writ, 
order or direction of like nature against the 8rd respondent herein and call for the record 
and proceedings of the said election and quash the same and set aside the said election; 

(b) That the Hon’ble Court be pleased to issue a writ of prohibition or a writ, 
order or direction of like nature and restrain the 3rd respondent herein from acting as 
the President until much time that he may be validly elected tf at all as a President 
in another valid election; 

(c) That the Hon'ble Court be pleased to command or direct by a writ of Mandamus 
or a writ, order or direction of like nature, the lst respondent to hold with the utmost 
expedition possible another election for electing the President of the 4th respondent in 
accordance with Jaw and procedure and in accordance with the provisions of Rule 43 
of the Rules of the Nadiad Borough “Municipality.” 

Mr. Kotwal, who appears for the petitioner, contends that the procedure 
adopted by the District Deputy Collector in holding the election of the Presi- 
dent is contrary to law; he ought to have conducted the election in accordance 
with the provisions contained in r. 43 of the Rules framed by the Municipality 
under s. 58(a) and (b) read with s. 46 of the Act. In the second instance, 
Mr. Kotwal contends that even assuming that the provisions of r. 48 were not 
applicable, the District Deputy Collector should have held the election accord- 
ing to the parliamentary procedure. At any rate, according to Mr. Kotwal, 
the District Deputy Collector was in error in not allowing Balubhai to with- 
draw from the election before poll was taken for the first time. It is his further 
contention that after having refused to allow Balubhai to withdraw his candi- 
dature, the District Deputy Collector ought not to have permitted Kanubhai, 
the proposer of Balubhai, to withdraw the proposal at the commencement of 
the second round. Lastly, it is contended by Mr. Kotwal that in any event it 
was the bounden duty of the District Deputy Collestor to have put to the vote 
of the House as to whether they approved the election of Chimanbhai as the 
President of the Municipality. On the other hand, it ia contended by the learn- 
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ed "Government Pleader, who appears for the District Deputy Collector, and 
Mr. ‘Desai, the learned "counsel for Chimanbhai, that the provisions of r. 48. 
have no application to the election of a President. It was open to the Prant 
Officer to adopt any procedure he thought best suited. In the instant case, the 
Prant Officer adopted the aforesaid procedure with the consent of the members 


of the Municipality and, therefore, it is not open to any of the members of the ' 


Municipality to challenge the procedure now in this Court by a petition under 
art. 226 or 227 of the Constitution of India. 
The first question to be considered is, whether r. 43 would govern the case. 
It reads as follows :— 
“43. Voting for appointment of Committees or officers—Voting for INE EE of 
committees and for officers by ballot shall be conducted as follows:— ` 


(1) Printed or typewritten slipe of papers bearing the names of the candidates shall , 


he circulated among the Councilors present at the meeting fixed for the selection and 


the voting shall be by putting a cross against the name of the candidate for whom they’. 


want to vote without signing the slips. The first ballot shall be kept open for 15 minutes 
from the commencement thereof, the votes for all the candidates shall be-counted by the 
presiding authority with the assistance of the Chief Officer or the Secretary. 

(2) On the announcement of the result of the first ballot, the name of the nominee 
who obtains the lowest number of votes shall be struck off and a fresh ballot shall be 
taken from the rest of the original nominees. The nominee with the lowest number of* 
votes shall then be struck off, and this process shall be repeated until there remain 
only as many nominees as places, when the nominees thus remaining shall be declared 
duly elected.” 

According to the learned Government Pleader and Mr. Desai, the procedure 
prescribed in r. 43 has application only when the question of appointment of: 
committees and of officers arises. According to them, the word ‘‘officers’’ has 
to be understood and given the meaning as is given to it in the interpretation 
clause, r. 2(5) of the rules, which defines that ‘‘officer’’ méans any Municipal 
employee, whose salary, or in the case of time acale of pay, the maximum salary, 
exceeds Rs. 50 per mensem. On the other hand, it is the contention of- 
Mr. Kotwal that the word ‘‘officer’’ has to be understood in its wider sense.- 
It includes: not only the servants of the Municipality, but also other persons 


occupying the various posts and offices in the Municipality. We find it diffteult~ 
to accept the contention raised on behalf of opponents Nos. 2 and 3 and give. 


the word ‘‘officer’’ a very restricted meaning as is contended for by them. It 
is true that in the definition in r. 2(5) such a restricted meaning is given to 


the word ‘‘officer’’. But then it has to be kept im mind that that meaning can-- 
not-be given when there is something repugnant in the subject or the context.- 


At’ would be seen that even in the rules themselves the word ‘‘officer’’ is used 


in a sense other than the servant of the Municipality. If we turn-to r. 2(3) (4). 


we find that the President is a Controlling officer of the auditors. It cannot 


be disputed that the President is not a servant of the Municipality drawing. 
-any pay from the Municipal funds. If we refer to the Shorter Oxford English. 
Dictionary, we find that there are various shades of meaning of the word- 


“offcer”. In one sense, it means ‘‘one who holds a public, civil or -ecclesiasti-, 
cal office; a servant or minister of the king; a functionary authoritatively 


appointed or elected to exercise some public, municipal or corporate function.’’ | 


In another sense, it means ‘‘a person holding the office of president, treasurer, 
secretary ete. of a society or institution;’’ or, in other words ‘‘an office-bearer’’. 


Turning to the provisions of the Act, we find that s. 18 provides that a person, 


is elected to the office of the president. Section 19 provides for the term of 


office of President. Section 20 provides for the resignation from the office of, 


the President. Section 21 provides for the removal of a person from the 
office of the President. Section 23-A provides for handing over of the charge 
by the person holding the office of the President. - It is, therefore, clear that 


the President holds offices, or, in other words, is an office-bearer of a munici-, 


pality. The President, therefore, can be termed as an officer within the wider 


ace 


an W 
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meaning of the word ‘‘officar’’.as defined in the Oxford Dictionary.. Turning 
now to the provisions of r. 48 itself, we find a certain procedure prescfibed 
for the purpose of voting, and a person successful therein is termed as a duly” 
elected person, and persons contesting are termed as nominees. These ex- 
pressions used in the rule indicate that the procedure prescribed in the rule 
relates to holding an election. It is not in dispute that a person appointed in 
the post of the President has to be elected by-the members of the municipality. 
It is also worth noting that this rule provides for the appointment of commit- 
tees, and turning to the provisions of the statute, namely, ss. 87 and 88,. it is 
clear that the various committees are to be elected by the members of the muni- 
cipality. On the other hand, it cannot be said that the servants of the mut- 
cipality are appointed by holding an election. It also cannot be said that 
persons, who apply for service, are the nominees of any of the members of the 
municipality. For reasons stated above, in our opinion, the word ‘‘officer’’ 
occurring in r. 48 of the rules has to be understood in a wider sense, and not 
in the narrower sense as. defined in r. 2(5). To hold otherwise, we would 
have to assume that no provision exists either in the Act or in the rules regard- 
ing the procedure to: be followed for electing a president. We find it difficult 
{to make such an assumption. 


Even assuming for a moment that r. 48 has no application to the election 
of the President, then the course open to the District’ Deputy Collector was 
to adopt such a procedure as would enable him to perform his duties and ade- 
quately ensure to the councillors of the Nadiad Municipality the exercise of 
their statutory right of electing their President. Section 19-A read with s. 23(2) 
of the Act casts a duty on the Collector to call a meeting of the municipality 
for the purpose of electing a President and preside over that meeting, or 
appoint some other person to preside over it. Thus, whoever be the person 
that presides over the meeting has a duty to perform, namely, to hold an eles- 
tion. The right to elect consists in free and honest expression of the will by 
the electoral council. It, therefore, follows that the duty that fell on the 
District Deputy Collector was to adopt such a procedure as would ensure to 
E members of the Nadiad Municipality a free and honet expression of their 


In the absence of any specific provision, the procedure which a person pre- 
‘siding over the meeting should adopt, in the words of the learned author in 
his book ‘‘The Conduct of and Procedure at Public, Company and Local Gov- 
ernment Meetings (Crew)’’ at p. 82, is, ; 
either the practice of the House of Commons or the usual practice of the previous 
meetings may be followed. In a simple case, however, the difficulty may be overcome 
by the chairman exercising his common sense and bearing in mind that it is his duty 
to ascertain the views of the meeting.” es 
In our opinion, the aforesaid observations contain a salutary rule and can in 
its substance be followed with advantage. The substance of the rule appears 
to be that in the absence of any statutory provision or a precedent of the body, 
the person presiding over that body should. adopt some well-recognised pro- 
cedure relating to the business which the meeting is convened to transact. 

Now, in the instant case, the District. Deputy Collector could have well adopt- 
ed any one of the following three well-established rules of procedure. In the 
first instance, there is the procedure for election.of Mayor of the Bombay 
Municipal Corporation. The relevant rules are at p..25 of the Bombay Muni- 
cipal Corporation Rules and Regulations. The important rule is r. 10. It 
reads as follows :— i 

“If there are more than two candidates, the candidate who gets the leest number 

of votes shall be eliminated and votes taken again for the remaining candidates. This 
process shall be continued until there are two candidates left and then the one who 
gets more votes shall be declared elected,” : 


z ° 
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It is pertinent to note that the provisions of this rule are in substance similar 
to those of cl. (2) of f. 48 of the Rules of the Nadiad Borough Municipality. 
Next, we have the Rules made by the Bombay Legislative Department for 
-regulating the procedure and conduct of the business of the Assembly. Rule 6 
of the Bombay Legislative Assembly Rules relates to the election of the Speaker. 
Clause (5) of the said rule contains the material provisions. It reads: 

“Where more than two candidates have been nominated and at the first bellot no 
candidate obtains more votes than the aggregate votes obtained by the other candidates, 
the, gandidate who has obtained the smallest number of votes shall be excluded from 
the-election and balloting shall proceed; the candidate obtaining the smallest number 
of wotés at each ballot beng excluded from the election, until one candidate obtains 
more votes than the remaining candidate or than ‘the aggregate votes of the remaining 
` ‘candidates, as the case may be. The candidate who obtains more votes than those 
obtained by the remaining candidate or than the aggregate votes obtained by the remain- 
ing candidates, as the case may be, shall be declared to have been elected as the Speaker.” 
It is again pertinent to note that the provisions of this clause are in substance 
similar to r. 43 of the Nadiad Municipality Rules. 

Next, we may refer to the relevant provisions of Rules of Procedure and 
Conduct of Business in the House of the People. Clause (4) of r. 6 thereof 
reads: 

“The motions which have been moved and duly seconded shall be put one by one 

in the order in which they have been moved and decided if necessary by division. If 
any motion is carried, the person presiding shall, without putting later motions, declare 
that the member proposed in the motion which has been carried, has been chosen as 
the Speaker of the House.” 
These provisions, to a certain extent, differ from the other provisions referred 
to above. It would, however, be seen that there is a common characteristic in 
all these provisions and that is that, a person declared elected as the Presi- 
dent of a body has the vote of the majority of its members in his favour. In 
the procedure adopted by the District Deputy Collector this basic principle 
has been lost sight of. 

It is, however, contended by Mr. Desai that it was open to the President 
to adopt the procedure agreed to by the members of the House. He relies in 
-that connection on the following observations occurring at p. 32 of “Taw of 
‘Meetings’ by James Muirhead, 2nd edn. :— 

“The ultimate power and right of decision on any question rests with the body itself 

when duly assembled to be exercised by the vote of the majority. The board, in the 
absence of special provision by statute or standing order, is entitled to take its business 
in such order as it may think proper, and is not bound by any agenda paper that may 
have been previously prepared.” 
Now, in our opinion, the aforesaid observations have no relevance to the pro- 
cedure to be adopted in the matter of election. On the other hand, it appears 
that the question that was being considered related to the right of the body 
to decide the order in which it would consider the items in the agenda before 
it. We feel doubtful about the advisability of leaving it to the members of 
the body to devise a procedure for holding an election, inasmuch as the possi- 
bility of the right of the minority suffering at-the hands of the party in 
power cannot be excluded. 


Even assuming for a moment that in the instant case it was open to the ` 


members of the municipality themselves to devise a procedure for the conduct 
_of the election of the president, there is nothing in the minutes of the meeting 
of March 28, 1959, to show that the members of the municipality themselves 
had devised any such procedure. We, however, find in the affidavit of the 
District Deputy Collector an averment to the effect that the members of the 
municipality had decided to adopt a certam procedure. The relevant portion 
thereof reads as follows :— 

“It was found that there were three proposals, viz. proposing (1) Shri Chimanbhai 
Kashibhai Patel (2) Shri Manmohandas Bhagwandas Deeal and (3) Shri Balubhai Hari- 


Wis 
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shanker Bhatt. After scrutiny it was found that all the three proposals were duly pro- 
posed and seconded. It was, therefore, then put before the house that, as there were 
three proposals two proposals at a time in each round should be taken like this proposal 
No. 3 and proposal No. 2 should be taken for contest in the first round, and whosoever 
wins in the first round shall contest with the proposal No. 1L” 

Assuming that this was the procedure to which the councillors had agreed, 
on the facts of the case it is clear that that procedure was not adhered to, 
but was very materially departed from in not holding an election in the second 
round. It is not the case of the District Deputy Collector nor of opponent 
No. 8 that it had been agreed to by the members of the Municipal Committes 
to allow the proposer of Balubhai to withdraw the candidature of Balubhai 
and declare Chimanbhai as duly elected President. The District Deputy Col- 
lector has done so. On his own admission then, it is clear that what he had 
done was contrary to the procedure alleged to have been agreed to by the 
House itself. In his return, justification is also sought on the ground that 
Heke he did was in accordance with the provisions of r. 21. It reads as 
‘ollows :— 

“21, Wihan of moton- Any motoa: viih has been popei ad wahi 

may be withdrawn by the proposer with the consent of the councillor who seconded the 
motion.” 
Even assuming for a moment that this rule has any relevance to the facts of 
this case, it is clear that the District Deputy Collector had lost sight of the 
provisions of r. 25, which provides that after a motion has been made and 
seconded, it shall not be withdrawn or altered in substance except with the 
permission of the presiding authority. Reading the return of the District 
Deputy Collector, there does not appear to be any averment which goes to show 
that he himself had applied his mind and considered the advisability of allow- 
ing Kanubhai to withdraw the candidature of Balubhai. On the other hand, 
it appears that he thought that under r. 21 he was bound to allow Kanubhai 
to withdraw the proposal when the secander had agreed to such a course. That 
clearly is an error of law. Thus, looking at the case from any angle, it is 
clear that the procedure adopted by the District Deputy Collector in holding 
this election is contrary to the provisions of law; at any rate, contrary to the 
well-recognised practice usually followed in holding an election. What has 
happened is that opponent No. 3 Chimanbhai has been declared elected with- 
out a single vote being cast in his favour by any councillor. It is not in dis- 
pute that there was opposition to the course adopted by the District Deputy 
Collector in allowing Kanubhai to withdraw the candidature of Balubhai. 
About seventeen people lodged their protest in writing before the District De- 
puty Collector just after the declaration of the result. It indicates that the 
person declared elected has not the approval of the House behind him. The 
procedure adopted by the District Deputy Collector has resulted in negativing 
the exercise of the right of electing a President conferred by the statute on the 
councillors of the Municipal Committee, Nadiad. It is, therefore, not possible 
to uphold the election of opponent No. 3. 

In the result, we set aside the election of opponent No. 8 to the office of the 
elected President of Nadiad Municipality held on March 28, 1959. An injane- 
tion, therefore, will be issued against him restraining him from i 
any of the functions, exercising any rights and performing any duties of the 
office of the President of the Nadiad Borough Municipality as a duly elected 
President in the election held on March 23, 1959. We, however, wish to make 
it clear that it will be open to him to exercise such rights as are available to 
him under the Act as an out-going President till fresh election is held. We 
further direct the Collector of Kaira, opponent No. 1 hereto, to” take steps, 
as expeditiously as possible, to hold an election for the office of the President 
of Nadiad Municipality in accordance with law. 

Costs of this petition shall be borne by opponent No. 3. 


1882 THE BOMBAY LAW REPORTER. [VOL LXL 


INCOME-TAX REFERENCE. 


Before Mr. Justice Shah and Mr. Justice S. T. Desai. 


POPATLAL BHIKAMCHAND v. THE COMMISSIONER OF INCOMRB- 
TAX, BOMBAY CITY I, BOMBAY.* 

Indian Income-taz Act (XI of 1922), Sec. 16(8)(a) (iv)—Assessee making gift of his 
shares in company to his minor son—Compeny issuing bonus shares and asseasee’s 
minor son allotted bonus shares on his original holding—Dividend income from bonus 
shares whether tarable in hands of assessee—Whether income from accretions to 
assets transferred by assessee to his minor children tarable in his hands. 


Income arising from accretions to the assets transferred by the assessee to his 
minor children cannot be taxed in the hands of the amessee under s. 16(3)(a)(iv) 
of the Indian Income~-tax Act, 1922. 

The assessee, who was the holder of certain shares in a company, gifted these 
shares to his minor son. The company, thereafter, issued bonus shares by increasing 
its capital and the asseasee’s minor son was allotted certain bonus shares in respect 
of his original holding of shares. On the question whether the: dividend income 
from the bonus shares held by the assessee’s minor son was taxable in the hands 
of the asseasee under s. 16(3) of the Indian Income-tax Act, 1922:— 

Held, that the source of the dividend income from the bonus shares was not the 
assets transferred but the accretion thereto and that income could not be regarded 
as arising even indirectly from the assets transferred by the assesses, and, 

that, therefore, the dividend income from the bonus shares held by the assessee’s 
minor son was not taxable in the hands of the asseasee under s. 16(3) of the Act. 


Tum facta appear in the judgment. 


R. J. Kolah, with N. A. Palkhwala, for the asseasee. 
G. N. Joshi, with B. J. Joshi, for the respondent. 


Suan J. The asseasee was the holder of 350 shares of the Shree Ram Mills, 
Ltd. On December 28, 1946, the assessee gifted these shares to his minor son 
Virendra. Under s. 16(3)(a)(#) of the Income-tax Act, the dividend income 
from these shares was liable to be included in computing the total income 
of the asseasee for the purpose of assessment. On August 9, 1947, the directors 
of the Shree Ram Mills, Ltd., reaolved to recommend the issue of bonus shares 
by increasing the capital of the company and a certain number of bonus shares 
were issued in the name of the assessee’s minor son Virendra. There was a 
further increase in the capital of the company on December 30, 1947, and cer- 
tain additional bonus shares were issued in his name. Virendra, the minor 
son of the assessee, was thus allotted 744 bonus shares for his original holding 
of 850 shares. The Income-tax Officer held that the 350 shares originally 
transferred by the assesses and the 744 bonus shares were ‘‘assets transferred’’ 
by the assessee, and computed his total income under s. 16(3) of the Income- 
tax Act by including the dividend income from all these shares. The Appellate 
Assistant Commiasioner of Income-tax and the Income-tax Appellate Tribunal 
confirmed the order of the Income-tax Officer. At the request of the asseasee 
the Tribunal has referred for decision the question whether ‘‘the dividend 
income from the 744 bonus shares held by the assessee’s minor son is taxable 
in the hands of the asseasee under section 16(3) of the Income-tax Act.” 

Section 16(3) of the Income-tax Act, in so far as it is material, provides: 

“In computing the total income of any individual for the purpose of assessment, 
there shall be included— 

(a) so much of the Income of a wife or minor child of such individual as arises 
directly or indirectly... 


. *Deoided, June 16, 1969, Tnoomo-tax Reference No, 88 of 1958. 
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(iv) from assets transferred directly or indirectly to the minor child, not being a 
married daughter, by such individual otherwise than for adequate consideration;...” 
The asseasee concedes that the dividend income from the 850 shares transferred 
by him to his minor son is liable to be included in computing his total income. 
He contends, however, that the dividend received from the 744 bonus shares 
is not liable to be so included. In our judgment, the contention of the assessee 
must be accepted. The assets transferred by the asseasee were the original 850 
shares. The bonus shares were in the hands of the assessee’s minor son un- 
doubtedly an accretion to the assets transferred, but they could not be regarded 
as assets transferred by the assessee. Mr. Joshi, who appears on behalf of the 
Department, contends that the dividend income from the bonus shares in the 
hands of the minor child is income which arose indirectly from assets transfer- 
red by the asseasee and is liable to be included in computing the total income of 
the assessee for the purpose of assessment, But, in our judgment, the source 
of the dividend income from the bonus shares is not the assets transferred but 
the accretion thereto; and that income cannot be regarded as arising even in- 
directly from the asseta transferred by the asseæee. The Legislature has not 
by enacting s. 16(3)(a) (sv) sought to tax in the hands of assessee income 
arising from accretions to the assets transferred by him to his minor children. 

We, therefore, answer the question referred to us in the negative. The 
Commissioner of Income-tax to pay the costs of the reference. 


Solicitors for the assesseo: Mulla & Mulla & Craigie Blunt & Caroe. 
Solicitor for the respondent: P. G. Gokhale. 


Before Mr. Justice Shah and Mr. Justice S. T. Desai. 
THE MADHYA PRADESH INDUSTRIES, LIMITED, NAGPUR 


: v. 
THE COMMISSIONER OF INCOME TAX, NAGPUR.* 


Indian Income-tax Act (XI of 1922), Sec. 10(2)(xy)—Lessees granted by Government, 
under leases, right to enter upon lands and win manganese ore—Lessees transferring 
such right to assessee for consideration—Whether consideration paid by asseseee a 
capital or revenue expenditure. 


Dr ctin nce iha Goreiment aantel “og aii tay ada Wid Dads. viia 
and seams of manganese ore lying in or under the lands described in the leases 
with certain rights and subject to certain restrictions, AI these rights of the mining 
syndicate under the leases were transferred to the asnessea company under an 
agreement. On the question whether the consideration paid by the assensee for pur- 
chasing the rights of the mining syndicate under the mining leases was capital 
expenditure and as such not an allowable deduction, it was contended by the assessee 
that the manganese ore lying underground though unascertatned—but nonetheless 
ascertainable—was sold to the mining syndicate and by transfer of the rights the 
amsessoe had in substance acquired a stock of manganese ore for the purposes of lin 
business and, therefore, the expenditure incurred by the assemsee for acquiring the 
stock-in-trade of a business was revenue expenditure:— 

Held, that the consideration paid for acquiring the means to obtain the stock-in- 
trade could not be regarded as consideration paid for acquiring the stock-in-trade 
iteelf, and 

that, therefore, the consideration. paid by the assessee for purchasing the benefits 
and the rights under the leases to win the manganese ore from the lands described in 
the leases must be regarded as capital ‘expenditure. 

Kamakehya Narain Singh v. Commr. of Inc.-tax,’ Hood Barrs v. Inland Revenue 
Commissioners’ and Stow Bardolph Gravel Co. Ltd. v. Poole,’ referred to. 

Mohanlal Hargovind v. Commr. of Inc.-tax', distinguished. 
"Decided, June 15, 1959. Income-tax Re- 2 fase) HETE 288. 


ference No. 86 of 1958 : 27 LTR. 146. 
1 (1048) 11 LTR. 518, P.O. - {roe 17 LTR 478, P.O. 
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Tus facts appear in the judgment. 


N. A. Palkhivala, for the applicants-agsessees. 
G. N. Joshi, with R. J. Joshi, for the respondent. 


SHAH J. The Income-tax Appellate Tribunal has referred the following 
three questions to this Court: 

(i) Whether the sum of Ra. 15,27,000 paid by the assessee-company for the lease- 
hold interest in several manganese mines was capital expenditure and as such not an 
allowable deduction? 

(fi) Whether even a proportionate amount of the total sum paid for the leasehold 
manganese mines, Le. Ra. 96,280 per annum was not deductible in determining the profits 
of the business? 

(iti) Whether the legal and other expenses incurred for the leases of the manganese 
mines were not admissible deductions under s. 10(2)(xv) of the Income~tax Act? 


The facts which give rise to the reference may be briefly stated. The asseasee- 
company was originally a private limited company having its registered office 
at Nagpur. It was converted into a public limited company on March 17, 1952. 
BR. B. Bansilal Abirchand Mining Syndicate, hereinafter referred to as the 
Mining Syndicate, were lessees from the Government of Central Provinces and 
Berar of mining rights under certain leases executed before and after the year 
1949. Under the mining leases the Mining Syndicate were entitled to enter upon 
the lands described in the leases and to search for and win manganese ore and to 
raise and carry away and dispose of the same. The rights of the Mining Syn- 
dicate under the leases were sold by the Court Receiver appointed in a suit 
for dissolution of partnership and rendition of accounts of that Syndicate and 
were purchased on December 13, 1951, by the assessee-company for a lump sum 
of Rs. 17,00,000. Out of the sum of Ra. 17,00,000, Rs. 15,27,000 were allocated 
for the price of the rights in the mines, Rs. 21,320 for buildings and other im- 
moveable properties, Rs. 14,900 for machinery, furniture and other moveable 
properties and Rs. 1,386,780 for stock of raw and ready manganese ore. The 
Income-tax Officer held "that the amount of Rs. 15,27,000 paid by the asseasee- 
company for the interest it purchased from the Mining Syndicate in the man- 
ganese mines was capital expenditure. Im appeal to the Appellate Assistant 
Commissioner, the order passed by the Income-tax Officer was confirmed. That 
order was further confirmed by the Income-tax Appellate Tribunal. The 
asseasee-company then applied to the Tribunal for a reference to this Court 
under s. 66(1) of the Income-tax Act, and a reference was accordingly made 
and the three questions, hereinbefore set out, have been referred for decision. 

This reference raises the rather familiar question as to what may, having 
regard to the facts and circumstances, be regarded as capital expenditure as 
distinguished from revenue expenditure. In the leases obtained by the Min- 
ing Syndicate before the year 1949 it was recited that in consideration of the 
rents and royalties, covenants and agreements the lessor, i.e., the Government 
of the Central Provinces and Berar, granted and demised unto the lessees the 
mines, beds, veins and seams of manganese ore situate, lying and being in or 
under the lands referred to in Part I of the Schedule together with the liberties, 
‘powers and privileges to be exercised or enjoyed in connection therewith set 
out in Part II of the Schedule subject to the restrictions and conditions as 
to the exercise and enjoyment of such liberties, powers and privileges 
set out in. Part II of the Schedule except and reserving out of the 
demise unto the lessor the liberties, powers and privileges set out in Part IV 
of the Schedule. The lease included a schedule consisting of nine parts. In 
Part II were set out the liberties, powers and privileges to be exercised or 
enjoyed by the lessees subject to the restrictions and conditions in Part I. 
Under this part the lessees were entitled to work mines, to sink pita, to erect 
or construct machinery, to make roads, to get building and road materials, to 
qse water, to use the land adjacent to the land granted on lease for stacking, 
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to prepare manganese ore and to take timber from reserved forests, These 
liberties were made subject to the restrictions set out in Part II. Certain 
liberties were also set out in Part IV which were exercisable by the lessor. We 
are not concerned in this reference with the restrictions and liberties set out 
in Parts II and IV of the Schedule. In the leases executed after the year 1949 
it was recited that in consideration of the renis and royalties, covenants and 
agreements by and in the presents and the schedule. thereunder the State 
Government granted and demised to the lessees all the mines, beds, veins and 
seams situate, lying and being in or under the lands referred to in Part I of 
the Schedule together with the liberties, powers and privileges to be exercised 
or enjoyed in connection therewith set out in Part II of the Schedule subject to 
the restrictions and conditions as to the exercise and enjoyment of such liberties, 
powers and privileges set out in Part III of the Schedule except and reserving 
out of the demise unto the State Government the liberties, powers and privi- 
leges set out in Part IV of the Schedule. These leases also included a schedule 
the first four parts of which set out respectively the area of the lease, the liberties, 
powers and privileges to be exercised and enjoyed by the lessees, the restrictions 
and conditions as to such exercise or enjoyment and the liberties, powers and 
privileges reserved to the State Government. 

Though different phraseology has been used in these two seta of leases, it is 
evident that in substance by the leases the Government of the Central Provinces 
and Berar granted to the Mining Syndicate the beds, veins and seams of man- 
ganese ore lying in or under the lands described in the schedule with certain 
rights and subject to certain restrictions. All those rights of the Mining Syn- 
dicate under the leases were transferred to the assesseecompany under 
the agreement, dated December 18, 1951. The prinsipal question which falls ` 
to be determined is whether the consideration paid by the assesses for purchas- 
ing the rights of the lessees under the mining- leases was capital expenditure. 

Mr. Palkhivala for the assessee company contends that by the leases no right 
or interest in land was created but manganese ore lying underground though 
unascertained—but nonetheless ascertainablo—-was sold to the Mining Syndi- 
cate; and by the transfer ot all those rights the assesses company in substance ac- 
quired a stock of manganese ore for the purpose of its business. Evidently ex- 
penditure incurred for acquiring the stock-in-trade of a business is revenue expen- 
diture. But we are unable to agree with the contention raised by Mr. Palkhi- 
vala that by the leases the Government of the Central Provinces and Berar 
sold any definite or identifiable quantity of manganese ore to the Mining Syndi- 
cate: in our opinion, they only authorised the Mining Syndicate to win man- 
ganese ore from the area defined by the leases and subject to the restrictions 
and conditions set out therein. The right conferred by the leases was not a 
proprietary right to any stock of manganese ore readily identifiable, but merely 
a right during the period specified in the leases to get at the ore, and to remove 
and dispose. of the same. By exercising. the right and obtaining ore, the 
lessees may obtain a stock-in-trade; but the consideration paid for acquiring 
the means to obtain the stock-in- trade may not’ be regarded as consideration 
paid for acquiring the stock-in-trade itself. Therefore, the consideration paid 
by the assessee-company for purchasing the benefits and the rights under the 
leases to win manganese ore from the lands described in the leases must, in our 
judgment, be regarded as capital expenditure. 

In our judgment, this question has been conclusively decided by their Lord- 
ships of the Privy Council in Kamakshya Narain Singh v. Commr. of Inctazx' 
where the material facts were closely similar to the facts of the present case. 
In that case, the assesses had received large payments by way of royalty- under 
various mining leases. By the leases the lessees were granted and demised for 
a period -of 999 years the underground coal mining rights specified in the sehe- 
dule to the leases and all the estate, right, title and interest of the lessor into 
and upon the same and every part thereof with full liberty and power to the 
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lessees to search for, Work, make merchantable and carry away the coal there 
found and with power to dig and sink pits, to erect engines, machinery, build- 
ings, workshops, cottages and to make such railways, tramways and roads as 
were required. In consideration of these rights the lessees agreed to pay a sum 
by way of salami or premium and an annual sum as royalty computed at a 
certain rate per ton on the amount of coal raised and coke manufactured, sub- 
ject to a minimum annual sum. It was contended before the taxing authorities 
by the leasees that the sums received as salami and royalty did not constitute 
income but was a capital receipt representing the price of the minerals removed, 
and their Lordships of the Privy Council held that the salami was paid for the 
acquisition of the right of the lessees to enjoy the benefits granted to them by 
the lease, and that right being a capital dsset, the money paid to purchase it 
was a payment on capital account. In the present case, the transferee from 
the lessees is contending that the payment made by it for acquiring the rights 
of the lessees was revenue expenditure and treated as allowable deduction in 
asseasing its taxable income. In Hamakshya Narain Singh’s case, in dealing 
with the argument that the salami received by the lessees for transferring their 
rights was received on capital account, their Lordships observed (p. 519): 


“,..It is a single payment made for the acquisition of the right of the lessees to 
enjoy the benefits granted to them by the lease. That general right may properly be 
regarded as a capital amet, and the money peid to purchase it may properly be held to 
be a payment on capital account.” 


In the present case, the assessee-company has purchased all the rights which 
the transferors had obtained from the Government of the Central Provinces 
and Berar. There was no stock-in-trade in the hands of the transferors and for 
purchasing merely the rights or benefits granted under the leases and not the 
stock-in-trade the assessee-ccompany must, in our judgment, be regarded as 
having incurred a capital expenditure. By the leases merely a source from 
which the raw materials required for the business of the assessee-company were 
to be obtained was indicated, with rights to tap the source, and it was not a 
sale of the raw materials tn situ. 

A similar view was taken by their Lordships of the House of Lords in Hood 
Barrs v. Inland Revenue Commissioners.2 In that case, a timber merchant, 
soon after commencing business, entered into two agreements with a company 
undertaking to pay certain sums of money in respect of a large number of 
trees growing on the company’s land. The merchant acquired the right to 
‘‘mark, fell and carry away all the said trees and complete all the operations 
authorized at such times as he...shall consider convenient’’, no time limit 
being fixed. The trees had not been selected or identified. The House of Lords 
held (Lord Oaksey dissenting) that in computing the timber merchant’s income- 
tax liability the sums payable to the company should be treated as capital ex- 
penditure and not as the price for stock-in-trade and accordingly could not be 
debited in calculating his trading profits. 

In Stow Bardolph Gravel Co. Ltd. v. Poole? a company of sand and gravel 
merchants, in consideration of a payment of £2,000, acquired the benefit of a 
contract to take a deposit of sand and gravel. They later exercised an option 
contained in the contract under which they acquired for £2,250 a right to take 
a further deposit. It was held that the amounts paid were not expended on the 
purchase of stock-in-trade and were not, therefore, admissible as deductions in 
the computation of the company’s profits under the relevant Income-tax provi- 
siong—the reason for that conclusion being that by the contract and option the 
company did not acquire any proprietary right in the deposits in su but 
merely had the right to work them and to take away what was won, and the 
company had not, on the facts, purchased stock-in-trade readily identifiable as 
such from the moment of purchase but merely a means of getting gravel and 
sand which when excavated and taken into possession may be part of their 
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stock-in-trade. The same reasoning will, in our judgment, apply to the fasts 
of the present case for holding that the rights purchased by the agsessee-com- 
pany are not rights to stock-in-trade readily idéntifigble as such from the 
moment of purchase but merely the rights to the means of getting manganese 
ore which if excavated and taken into possession may form part of its stock-in- 
trade. 

But Mr. Palkhivala relies upon a judgment of their Lordships of the Privy 
Council in Mohanlal Hargovind v. Commr. of Inc.-tax* in which it was held 
that the consideration paid for purchasing a right to tendu leaves required 
for manufacturing bidis was revenue expenditure and not capital expenditure. 
In that case, the Privy Council held that the contracta made by the assessees 
were wholly and exclusively for the purpose of supplying themselves with one 
of the raw materials for their business, that under the contracts no interest in 
land or in the trees or plants was conveyed to the assessees, that under the 
contracts it was the tendu leaves and nothing but the tendu leaves that were 
acquired, that the right to pick the leaves or to go on to the land for the pur- 
pose was merely ancillary to the real purpose of the contracts, that under such 
a contract, even if not expressed, by the clearest implication of law there was 
a transfer of a growing crop and that, therefore, the expenditure incurred in 
acquiring the raw material was in a busineas sense on revenue account and not 
on capital account. In our view, this case is clearly distinguishable from the 
facts of the present case and the cases to which we have already referred. By 
the contracts which the assessees had made in Mohanlal Hargovind’s case no 
interest in land was conveyed to the assessees and the asseasees merely acquir- 
ed a right to the tendu leaves, ie., a right to the growing crops, and having 
regard to the nature of the business and the purpose for which the commodity 
was acquired, their Lordships of the Privy Council regarded the expenditure 
as ‘expenditure incurred for obtaining raw materials for the business of the 
asseasees. In the present case, the expenditure having been incurred by the 
asseasee-company for acquiring a right to the manganese ore, which was not 
identifiable in stu, the expenditure must be regarded as capital expenditure. 

We, accordingly, answer the three questions referred for decision as under: 

(i) The sum of Rs. 15,27,000 paid by the asseasee-company for the lease- 
hold interest in the manganese mines was capital expenditure and not revenue 
expenditure and as such it was not an allowable deduction. 

-(ii) Even a proportionate amount of the total sum paid for the leasehold 
manganese mines, i.e., Ra. 98,280 per annum, was not deductible in determin- 
“ing the profits of the busines. 

(iii) The legal and other expenses incurred for the leases of the man- 
ganese mines were not admissible deductions under s. 10(2)(zv)of the Income- 
‘tax Act. 

The agseasee-company to pay the costs of the Commissioner of Income-tax. 


Solicitors for the assessee: Malui Ranchhoddas & Co. 
Solicitor for the Commissioner: P. G. Gokhale. 
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Before Mr. Justice Shah and Mr. Justice S. T. Desai. 


THE COMMISSIONER OF INCOME-TAX (CENTRAL) BOMBAY v. 
THE SARASPUR MILLS LTD., AHMEDABAD.* 
Indian Income-tar Act (XI of 1922), Secs. A a, 10(5)—-Word “plant? in 
s. 10(2)(vi-b) whether includes motor cars and bicycles 


The word “plant” in s. 10(2)(vi-b) of the Indian Income-tax Act, 1922, includes 
vehicles such as motor cars and bicycles. 


Tue facts appear in the judgment. 


G. N. Joshi, for the Income-tax Department. 
N. A. Palkhivala, with D. H. Dwarkadas, for the agseasees. 


Suan J. The assessees are a limited company carrying on the business of 
manufacturing cloth. In the year of account 1954-55 the assessees purchased 
certain motor ears and bicycles for use in their business and claimed in the 
year of assessment 1955-56 development rebate under s. 10(2)(wi-b) of the 
Income-tax Act. The income-tax authorities allowed the assessees the normal 
depreciation on the motor cars and the bicycles under s. 10(2) (vs). The Tribunal 
also allowed to the asseasees development rebate in respect of the motor cars and 
bicycles, holding that the motor cars and bicycles were ‘‘plant’’ within the 
meaning of s. 10(2)(ut-b) of the Income-tax Act and that the same had been 
‘‘installed’’ after March 31, 1954, and had been wholly used for the purpose of 
the business carried on by the assessees. 

In this reference, Mr. Joshi for the Department contends that even though 
within the definition of the expression ‘‘plant’’ in s. 10(5) of the Income-tax 
Act vehicles may be included, for the purpose of sub-s. (2)(vt-b) of s. 10 of 
the Act vehicles are not included in that expression. Mr. Joshi contends that 
the Legislature has advisedly used the expressions ‘‘installed’’ and ‘‘installa- 
tion” in sub-s. (2) (vt-b) of s. 10 and that those expressions postulate that the 
“plant” must be fixed in position when it is being worked or used, and if a 
plant is from its nature or otherwise incapable of being fixed in position when 
it is worked, it cannot be regarded as included within the expression ‘‘plant’’ 
as used in ol. (vt-b) of sub-s. (2) of s. 10. We are unable to accept that con- 
tention. The Legislature has given a special definition of the expression 
‘plant’ in sub-s. (5) of s. 10 of the Act, and by that definition vehicles, books, 
scientific apparatus and surgical equipment purchased for the purposes of the 
business, profession or vocation are expressly included within the definition: 
and in the absence of very strong indications to the contrary in sub-s. (2) (v) 
of s. 10 we will not be justified in holding that notwithstanding the definition 
which is specially devised for subs. (2), the expression ‘‘plant’’ will not 
include vehicles, books, scientific apparatus and surgical equipment some of 
which by their very nature are incapable of being fixed in position at the time 
when they are worked or used. The assumption made by Mr. Joshi that the 
expression ‘‘installed’’ must necessarily mean ‘‘fixed in position’’ at the time 
when the plant is worked or used does not, in our judgment, seem to be war- 
ranted. The expression ‘‘installed’’ is also used in the sense of ‘‘inducted or 
introduced’’, and if that be the sense in which that expression is used, there 
is nothing inconsistent in the context in which that word is used which will 
justify us in holding that the word ‘‘plant’’ in s. 10, sub-s. (2), cl. (v4-b), of 
_ the Income-tax Act was not intended to include vehicles. 

We, therefore, proceed to answer the questiont referred to us for decision 
in the affirmative. The Commissioner to pay the costs of the assessees. 

Solicitor for the Commissioner: P. G. Gokhale. 

Solicitors for the assessee: Kanga & Co. 

*Deoided, Juns 16, 1959. Income-tax Re- the development rebate in respoot of motor- 
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Before Mr. Justice Shah and Mr. Justice S. T. Desai. 


HASMUKHLAL M. PARIKH v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY NORTH, AHMEDABAD.* 

Indian Income-tax Act (XI of 1922)—Assessee receiving earnest money in 1946 for sale 
of his land—Conveyance executed by aszessee in 1950 in favour of purchaser—Profit 
made by assessee whether Hable to be apportioned as income for assessment years 
1946-47 and 1951~-52—Applcability of s. 4 of Act. 

The aspessee purchased leasehold interest in certain land and the right to pur- 
chase tt from a person who had obtained these from the owner of the land. The 
assoesee then purchased a half share in the reversion from the owner and on May 5, 
1946, he entered into an agreement with a housing society for sale of his right in 
the land and obtained Rs. 60,000 as earnest money. The assessee then purchased 
from the owner his right of reversion in the remaining half share. In 1950 the 
agsessee executed a conveyance in favour of the society conveying the land to the 
society for Rs. 123,677 odd. The assessee made a profit of Rs. 96,796 in this transac- 
tion. On the question whether the amount of Rs. 06,796 was liable to be apportioned 
as income for the assessment years 1946-47 and 1951-52, it was contended by the 
asseasee that tax appropriate to the amount of Rs. 60,000 received by the aseeasce 
as part of the price in the year 1946 was payable in the assessment year 1948-47 
and the tax on the balance was payable by the aseessee in the year of amsessment 
1951-52, and that even if the amount of Rs. 60,000 was earnest money, when the 
sale deed was executed, and the assessee received the full price of Rs. 1,283,677 odd, 
in the amount of Ra. 60,000 which was appropriated towards the price at the date 
of the sale-deed must be regarded as embedded the characteristic of income 
received in the year 1948 and that amount was liable to be taxed in the year in 
which tt was initially received and not in’ the year in which the sale-deed was 
executed and the amount was appropriated towards the price:— 

Held, that on the facts of the case the amount of Rs. 60,000 was earnest money 
and not part payment of the price, 

that the principle of s. 4 of the Indian Income-tax Act, 1922, did not apply to the 
present case where the amount of Rs. 60,000 was left in deposit with the assesses 
for due performance of a contract which amount was subsequently appropriated 
towards the price on the execution of the sale-deed, and 

that the amount of Rs. 96,796, which was the profit made by the assesses in the 
transaction, was taxable in the year of asseszment 1951-52 and was not liable to be 
apportioned as income for the assessment years 1946-47 and 1951-52. 


Turner Morrison & Co. Ltd. v. Commissioner of Income-tax, West Bengal,’ 
referred to. 


Tra facts appear in the judgment. 


N. A. Palkhwala, with F. N. Kaka, for the assesses. 
G. N. Joshi, with R. J. Joshi, for the respondent. 


Suan J. The assessee derived income from house property and a share in 
a partnership and from interest and dividends. On Ostoher 8, 1938, the 
assessee purchased the leasehold interest in Survey No. 45 of village Paladi 
from one Bhudarbhai who had obtained a lease from the original owner 
of the land on September 26, 1938. Under the lease Bhudarbhai had 
a right to purchase the land, and that right was also assigned to the 
assesses. On September 14, 1945, the assessee purchased a half share in the 
reversion from the original owner, and on May 5, 1946, he entered into an 
agreement with a housing society for sale of his rights in the land and obtained 
Rs. 60,000 as earnest money. Under another conveyances, dated September 
1947, thé asseesee purchased from the original owner of the land his right o 
reversion in the remaining half share. On October 1, 1947, the society execut- 
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ed in favour of the asseasee a lease in respect of the entire land, and in 1950 
the asseasee executed a conveyance.in favour of the society in pursuance of the 
covenant under the deed of lease conveying the land S. No. 45 to the society 
for Rs. 1,23,677-2-0. In the year of assessment 1951-52 the Income-tax Officer 
did not include in computing ‘the total income of the assessee the profit of 
Rs. 96,796 made by the asseasee in this transaction. But the Commissioner of 
Income-tax took action under s. 88B of the Income-tax Act and brought the 
amount to tax. The matter was then taken to the Income-tax Appellate Tribu- 
nal, and the Tribunal was of the view that in acquiring the right of Bhudar- 
bhai the assessee was indulging in a trading venture and that the profit made 
by the assesses accrued in the year 1950. The Tribunal negatived the conten- 
tion that the amount of Rs. 60,000 received by the asseasee on May 5, 1946, waa 
part of the sale price under the agreement dated May 5, 1946. In this refer- 
ence under s. 66(2) of the Income-tax Act, the question which falls to be deter- 
mined is whether on the facta and in the circumstances of the case the amount 
of Rs. 96,000 odd, which is the profit made by the asseeseo, is taxable in the 
assessment year 1951-52 or is liable to be apportioned as income for the assess- 
ment years 1946-47 and 1951-52. 

Mr. -Palkhivala for the asseasee contends that as the assessee received a part 
of the price on May 5, 1946, and the balance of the price in the year 1950, even 
if the asseasee was liable to pay tax on the profit accruing under the transac- 
tion on the footing that it was a trading venture, the profit therein had to be 
apportioned between the assessment years 1946-47 and 1951-52 for i 
tax liability. Counsel submits that tax appropriate to the amount of Rs. 60,000 
received by the assessee in the year 1946 was payable in the assessment year 
1946-47 and the tax on the balance was payable by the asseæee in the year of 
assessment 1951-52. That the venture of the asseasee was a trading venture has 
been found by the Tribunal and that question is not open to be canvassed and 
has not been canvassed before us. It is evident that the assesses had purchased 
the leasshold rights in’ the land, which were purchased by Bhudarbhai, only 
ten days after the latter had obtained the same. Thereafter the assessee pur- 
chased the rights of the owner in two instalments, and in the venture he has 
undoubtedly made a profit. In the agreement, dated May 5, 1946, it was recited 
that the assesses had agreed to sell to the housing society absolutely the land held 
by him for Rs. 1,28,677-2-0 and that if the housing society desired to take on lease 
the rights of the asseesee in all the land with a covenant to purchase, the assesses 
undertook to give the society a lease for three years with a covenant to purchase 
on the society paying him Rs. 60,000 at the time of executing the lease deed ‘‘out 
of the sale price’’ of Rs. 1,28,677-2-0. It was then recited that the assesses wi 
at the time of executing the sale-deed, account and give a set off of Ra. 60,000 
‘paid as earnest money out of the sale price’’ and if the housing society failed 
to get the sale deed executed of the rights of the assesses during the period of the 
lease on payment of the remaining consideration, then the amount paid by 
the society as ‘‘earnest money’’ will stand forfeited. It is undisputed that 
the amount of Rs. 60,000 was paid by the housing society to the assessee; and 
this amount is expressly designated at two places in the agreement as ‘‘earnest 
money’’ In the opening sentence of para. 4 of the agreement the amount is, 
it is true, referred to as ‘‘out of the sale price of Ra. 1,23,677-2-0’’; but the 
asaessea has in this egreement expressly designated the amount of Ba. -60,000 
as ‘‘earnest money’’, and has also reserved a right to forfeit the amount in 
the event of failure ‘on the part of the society to complete the contract. This 
agreement, as is evident from the recital contained therein, was drawn up by 
an advocate. If in a document drawn up by a lawyer the expression ‘‘ earnest 
money’’ was used in referring to the amount of Rs. 60,000 received by the 

we would require much stronger evidence than is to be found in this 
chase to justify us in holding that the expression ‘‘earnest money’’ in the agres- 
ment was not intended to have the meaning which it normally has, and it was 
used in the sense of “part payment of the price’’: and the circumstance that 
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this amount of Rs. 60,000 was liable to be forfeited in the event of the housing 
society failing to carry out its part of the contract makes the conclusion in- 
evitable that the amount was intended to be earnest money and not part pay- 
ment of the price. The Tribunal has taken the view that the amount of 
Rea. 60,000 paid in 1946 by the housing society to the assessee was earnest 
money, and we agree with that view. 

Mr. Palkhivala has contended that even if the amount of Ra. 60,000 was 
earnest money, when the sale-deed was executed, and the asseasee received the 
full price of Ra. 1,23,677-2-0, in the amount of Re. 60,000 which was appro- 
priated towards the price at the date of the aale-deed must be regarded as 
embedded the characteristic of income received in the year 1946 and that 
amount was liable to be taxed in the year in which it was initially received and 
not in the year in which the sale-deed was executed and the amount was appro- 
priated towards the price. In support of that contention our attention was 
invited to a judgment of their Lordships of the Supreme Court in Turner Morrs- 
son & Co. Lid. v. Commissioner of Income-tax, West Bengal.’ That was a 
case in which a non-resident association had effected sale of salt in India 
through brokers. The sale proceeds of the salt were collected by the asseasees 
and credited to the account kept in their own name with a bank, and after 
deducting the expenses including their commission the balance was remitted 
to the association in Egypt. The income-tax authorities treated the assessees 
as the agents of the non-resident association under s. 43 of the Indian Income- 
tax Act and assessed them to income-tax under s. 4(1)(a@) or, in the alternative, 
under s. 4(1)(c). It was held by their Lordships of the Supreme Court that 
the income, profits and gains derived from the sale of salt in British India were 
assessable to income-tax under s. 4(1) (a) as eons profits and gains received 
by the company in British India on behalf of the association. In dealing with 
the question as to when the income may be deemed to be received, their Lord- 
ships observed (p. 160): 

“There can, therefore, be no question that when the groas sale proceeds were receiv- 
ed by the Agents in India they necessarily recetved whatever income, profits and gains 
were lying dormant or hidden or otherwise embedded in them. Of course, if on the 
taking of accounts it be found that there was no profit during the year then the question 
of receipt of income, profits and gains would not arise but if there were income, profits 
and gains, then the proportionate part thereof attributable to the sale proceeds recaived 
by the Agents in India were income, profits and gains received by them at the moment 
the grosa sale proceeds were received by them in India and that being the position the 
provisions of section 4(1)(a) were immediately attracted and the income, profits and 
gains so received became chargeable to tax under section 8 of the Act.” 

But in the case before us, the agseesee did not in the year 1946 receive any part 
of the gross profit; and we are unable to appreciate how the principle. in 
Turner Morrison & Co’s case will apply to the facts of this case. When sale 
proceeds, gross or net, are received by the agseasee, evidently s. 4 is immediate- 
ly attracted, and the income, profits and gains embedded therein become charge- 
able to tax: but in our judgment that principle will not apply to an amount 
left in deposit with the asseasee for due performance of a contract which amount 
is subsequently appropriated towards the price on the execution of a sale-deed. 

On the view taken by us, the answer to the questiont referred is that the 
amount of Rs. 96,000 odd, which is the profit made by the asseasee in the. tran- 
saction, is taxable in the year of assesament 1951-52 and is not liable to be 
apportioned as income for the assessment years 1946-47 and 1951-52. The 
assesseo to pay the costs of the Commissioner of Income-tax. 


Solicitors for the assesses: Mantlal Kher Ambalal & Co. 
Solicitors for the Commissioner: P. G. Gokhals. 


1 (1958) 23 LTR. 182. (Rupees ninety six thousand seven hundred 
ee ea eet in aay evont on the facis and in and ninetvy-six) should have been ridoned 
the circumstances of the cass, the amount re- as Income for the asseemment year 1947-48 and 
ferred to in the Petition, namely Rs. 96,796/- the assessment year 1951-521" . 
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Before Mr. Justice Shah and Mr. Justice S. T. Desai. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY L BOMBAY 


v. 
PHIROZSHAW PALLONJI MISTRY.” 
Indian Income-tax Act (XI of 1923), Secs. 23A, 16(3)—Assessee’s wife holding shares in 
, company purchased by assessee—Order under s. 23A passed in assessment of com- 
; pany—Income deemed to have been distributed as dividend under s. 233A in hands 
‘of wife of aesessee whether assessable in hands of assessce under sa. 16(8). 


The asseasees’ wives held shares in a private limited company which were pur- 
chased with funds provided by the assessess. For the assessment years 1949-50 
and 1950-51 an order under s. ZBA of the Indian Income-tax Act, 1922, waa passed 
tn making the assessment of the company, and the income deemed to have been 
distributed as dividend under s. 23A of the Act in the hands of the wives of the 
essessees was sought to be Included in the income of the asseasees under s. 16(3) 
of the Act. On the question whether such dividend income was so assessable in 
the hands of the assessees:— 

Held, that where by a mere fiction the income is deamed to have been recetved 
but which has not in fact been received, s. 16(3) of the Act can have no application, 
and 5 

that, therefore, the dividend income in the present case which was deemed to 
have been distributed to the assessees' wives under s. 23A was not assessable in the 
hands of the assessees under s. 16(3) of the Act. 

Quære: Whether in the event of actual distribution of the undistributed profits 
by the company as dividend hereafter, the income received by the wives will be 
liable to be included in computing the ‘total assessable income of the aseeasces. 


Tem facts appear in the judgment. 


G. N. Joshi, with R. J. Joshi, for the applicant. 
_ R. J. Kolah, with Dilip Dwarkadas, for the respondents. 


Snan J. The assessment years in this reference are 1949-50 and 1950-51. 
Phirozshaw Pallonji Mistry and Shapurji Pallonji Mistry are the two assessees. 
Their respective wives held shares in a private limited company styled Shapurji 
Pallonji & Co. Ltd. An order under s. 28A of the Income-tax Act was passed 
by the Income-tax Officer in making the assessment of Shapurji Pallonji & Co. 
Ltd., and the income deemed to have been distributed as dividend under s. 23A in 
the hands of the respective wives of the two assessees was sought to be included 
in the income of the two assessees relying upon s. 16(3) of the Incometax Act 
on the ground that the shares in the company held by the respective wives were 
purchased with the funds provided by the two assessees. It was contended by 
the assessees that where an order under s. 28A. is passed the dividend income 
is only deemed to have been distributed amongst the shareholders and such 
income cannot be included in the income of the agsessees tinder s. 16(3). The 
Income-tax Appellate Tribunal accepted that contention of the assessees pur- 
porting to follow the judgment of this Court in Cambatia v. Commissioner of 
Income-tac, Bombay.’ At the instance of the Commissioner of Income-tax, 
the following question has been referred by the Tribunal: 

‘Whether on the facts and circumstances of the case the dividend income deemed 
to have been distributed to the assessees’ wives under section 23A is assessable in the 
hands of the asseasees under section 16(3) of the Income~tax Act?” 

Under s. 23A of the Income-tax Act, before it was amended by the Finance 
Act, 1955, in certain eventualities it was open to the Income-tax Officer to make 
an order that the undistributed portion of the assessable income of a company, 
as computed for income-tax purposes and reduced by the amount of income- 


*Decided, July 1, 1959. Incoome-tax Re- 1 (1946) 48 Bom, L.R, 61, 
ference No, 65 of 1958, 
e 
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tax and super-tax payable by the company in repect thereof, shall be deemed 
to have been distributed as dividends amongst the shareholders. On the foot- 
ing that the undistributed profits are deemed to have been distributed, the 
income will be taxable in the hands of the shareholders. But this liability is 
the consequence of a fictional distribution of income which in reality has not 
reached the hands of the shareholders. Section 16(3) provides for another 
fiction. In so far as it is material, that section provides: 

“In computing the total income of any individual for the purpose of assesament, there 
shall be inclided— 

(a) so much of the income of a wife...as arises directly or indirectly... 

(#4) from assets transferred directly or indirectly to the wife by the husband other- 
wise than for adequate consideration or in connection with an agreement to live 
apart...” 

There is no dispute that in this case certain agseta were transferred by the two 
agsessees to their respective wives and the shares were purchased out of those 
assets. But s. 16(3) permits inclusion of the income of a wife in the income 
of her husband for purposes of assessment only if such income artses directly 
or indirectly from assets transferred to the wife by the husband otherwise than 
for adequate consideration. Where by a mere fiction the income is deemed to 
have been received but which has not in fact been received, in our judgment, 
a. 16(3) can have no application. There is no warrant for the submission that 
the expression ‘‘as arises directly or indirectly’’ in cL (a) of sabs. (3) of s. 16 
mee equated with the expreasion ‘‘deemed to have been distributed” in i 
s ). 

Mr. Joshi for the Department invited our attention to subs. (4) of s. 28A 
as it stood before that section was amended by the Finance Act, 1955. By that 
sub-section it was provided: 

“Where tax has been paid in respect of any undistributed profits and gains of a 

company under this section, and such profits and gains are subsequently distributed in 
any year, the proportionate share therein of any member of the company shall be 
excluded in computing his total Income of that year.” 
Mr. Joshi says that in the year in which the undistributed profits are deemed 
by virtue of the order under s. 23A to be distributed they will not, on the 
view we are taking, be included in the income of the husband, and even when 
the profits are distributed as dividends, by the operation of sub-s. (4) they will . 
not be liable to be included in the husband’s income. But the Legislature has 
provided for inclusion in the taxable income of the husband the income of the 
wife arising from assets transferred by him without consideration. Whether 
in the event of actual-distribution of the undistributed profits by the company 
as dividend hereafter, the income received by the wife will be liable to be 
ineluded in computing the total assessable income of the husband is a question 
which does not, in our judgment, fall to be decided at this stage, and we express 
no opinion on that question. 

On the view taken by us, the answer to the question will be in the negative. 
The Commissioner of Income-tax to pay the costs of the assessees. 


Solicitor for the applicant: P. G. Gokhale. 
Solicitors for the respondents: Kanga & Co. 
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Before Mr. Justice K. K. Desai. 
TULSIBAI MANGUMAL v. THE STATE OF BOMBAY.* 


Bombay Land Requisition Act (Bom. XXXII of 1948), Secs. 5, 4—Part of flat in building 
in which landlord or tenant has not actually resided for continuous period of six 
months preceding date of requisition order—Whether such part of flat can be 
requisitioned under s. 5(1). 


Under s. 5(1) of the Bombay Land Requisition Act, 1948, no limitation is placed 
as to the parts of land or parts of buildings which may be requisitioned by the 
Government under section. Therefore, under this section, the Government ¢an 
requisition a part of & flat in a building in which the landlord or the tenant has not 
actually resided for a continuous period of six months immediately preceding the 
date of the order of requisition. 

Kulsumbai v. State of Bombay, agreed with. 


On May 22, 1958, two petitions for writs of mandamus and for directions 
forbearing the respondent from enforcing an order of requisition dated March 
27, 1958, made in respect of property, viz. 3 rooms and a kitchen situate at Tulsi 
Mahal, Raghavji Road, Bombay, were filed in the High Court. The first peti- 
tion was by an alleged tenant and was placed for hearing and final disposal 
immediately before the present petition. At the hearing of that petition it was 
found that the alleged tenant was not a tenant at all and could have no inter- 
est in the property, and his petition was allowed to be withdrawn. This peti- 
tion was by the owners of the building wherein the requisitioned property are 
situate. 

The relevant facts were as follows: One Alimahomed Kassum was a tenant 
of the petitioners in respect of flat No. 4 on the Ist floor of Tulsi Mahal which, 
apart from three rooms and kitchen which were requisitioned, consisted of one 
more room and a passage and two bath rooms and a water closet. The tenant 
Alimahomed Kassum died several years ago. On and after the death of AH- 
“mahomed Kassum, his son Hussein as heir of Alimahomed was accepted as tenant 
by the petitioners. Hussein left India for Pakistan some time in the end of 
1955. Before he left India Hussein was residing in the flat with all the members 
of his family. After Hussein left for Pakistan his son Nazim Hussein continued 
to reside in the flat. Nazim Hussein sub-let the rooms under requisition first to 
one Sanjiv B. Desai and thereafter to one C. M. Mathai, who was mentioned in 
the requisition order. 

Between February, 1956 and January, 1957, the petitioners as owners ad- 
dressed correspondence”to the Controller of Accommodation informing of a 
possible vacancy of the flat. They requested the Controller to allow the flat 
to be used by the petitioners in the event of a vacancy. 

On January 21, 1958, the petitioners by their advocate served a notice to 
quit on Shri Alimahomed who was according to the petitioners a dead man. 
By a reply dated February 2, 1958, Nazim Hussein, the grandson of Ali- 
mahomed, denied through his advocate having sub-let any portion of the flat 
and denied his liability to vacate the flat. The petitioners through their advo- 
cate served another notice to quit dated February 18, 1958. This notice also 
was addressed to deceased Alimahomed Kassum. According to the petitioners 
the tenancy of the flat became terminated at the end of February, 1958. 

After due enquiries were made as provided under, and in compliance with, 
the provisions of the Bombay Land Requisition Act, the requisition order dated 
March 27, 1958, was made. The portion which was requisitioned was described 
in the order as follows: 

“Three rooms and kitchen in occupation of Shri C. M. Mathai (as shown in the 


` *Derided, September 30, 1958. O.0.J. Mis- 415 of 1956, decided by K. T. Desai J., on 


cellaneous Petition No. 273 of 1858. February 20, 1957 (Unrep.). 
4 (1957) 0.0.J, Miscellaneous Petition No. 
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accompanying sketch) of flat No. 4 on the Ist floor of the building known as Tulsi 


The sketch annexed to the requisition order specifically referred to the three 
rooms and kitchen. It also showed the passage and the two bath-rooms and 
water closet and the room which was left in the possession of Nazim Hussein. 


R. L. Dalal, for the petitioners. 
8. Baptista, for the respondent. 


K. K. Desar J. [His Lordship after stating the facts as above, proceeded.] 
The sole contention on which the petitioners based their case regarding the 
invalidity of the requisition order appears in para. 8A of the petition. The 
petitioners have not pressed before me other grounds as appearing in the peti- 
tion. Paragraph 8(a) runs as follows: 

“The portion of Flat No. 4 sought to be requisitioned is not ‘land’ within the mean- 
ing of Section 4(1) and Section 5 of the Bombay Land Requisition Act, 1948. Section 5 
of the said Act does not empower the Government of Bombay to requisition only a part 
of flat which is neither let nor intended to be let.” 

' In connection with this contention of the petitioners the relevant provisions 
of the Bombay Land Requisition Act are as follows: 

Section 4(1): “land” includes...buildings... 

Section 4(2): “landlord” means any person who is, for the time being, receiving, or 
entitled to receive, rent in respect of any premises...and further includes in respect of 
his sub-tenant a tenant who has sublet any premises;... 

Section 4(3): “premises” means any building or part of a building let or intended to 
be let separately... 

, Section 5(1): “If dn the opinion of the State Government it is necessary or expedient 
a0 to do, the State Government may by order in writing requisition any land for purpose 
of the State or any other public purpose: 

Provided that no building or part thereof wherein the owner, the landlord or the 
tenant, as the case may be, has actually resided for a continuous period of six months 
immediately preceding the date of the order shall be requisitioned under this section.” 

Sectlon 5(2): “Where any building or part thereof is to be requisitioned under sub- 
section (1), the State Government shall make such enquiry as it deems fit and make a 
declaration in the order of requisition that the owner, the landlord or the tenant, as the 
cape may be, has not actually resided therein for a continuous period of six months 
immediately preceding the date of the order and such declaration shall be conclusive 
eyidence that the owner, landlord or tenant has not so resided.” 

On a reading of these relevant provisions, it is obvious that the jurisdiction 
to make requisition order is to be found in the first part of s. 5(1) of the Act. 
The jurisdiction conferred under this section is patently of the widest charac- 
ter. Land which includes buildings can be subject-matter of a requisition order 
without any limitation. There is in the substantive part of this section con- 
ferring jurisdiction on the Government no limitation placed as to the parte 
of land or parts of buildings which may be requisitioned. ` Limitation, if any, 
is to be found in the proviso to sub-cl. (1) of s. 5 and the conditions precedent 
mentioned in sub-cl. (2) of s. 5. It is worthy of note that the only condi- 
tions precedent are that there is to’ be an inquiry and that there is to be a 
declaration. The declaration is in respect of those very facts which are men- 
tioned in the proviso, viz., the facts relating to actual non-residence in the re- 
quisitioned premises of the owner, landlord or tenant as the case may be. 
The declaration to be made is to be accepted as concllisive evidence of the facta 
declared. The facts declared must relate to the actual non-residence of the 
tenant, owner or landlord in the requisitioned premises. In the circumstances 
what is left to be justiciable by Court is not the fact of. non-residence in the 
premises of any of the aforesaid three parties. In the event of the Court find- 
ing that there had been no inquiry or no inquiry in fact as required under 
the provisions of sub-cl. (2) or the declaration not being as required under 

L R— 88. ‘ @ 


1346 THE BOMBAY LAW REPORTHR. [vor. Lx. 


cl. (2) of s. 5, the Court might consider the contentions raised in that behalf. 
But if these conditions precedent are satisfied, the jurisdiction of the executive 
authority to make requisition order would be clearly established, and could 
not be questioned. 

Mr. Dalal, however, contends that if proper emphasis is laid on the word 
“‘wherein’’ in the proviso to sub-cl. (1) of s. 5 and the word ‘‘therein’’ in sub- 
cl. (2) of a. 5, it would be found that in the case of premises let out to a 
tenant for exercising jurisdiction to make a-requisition order, the declaration 
that the tenant has not actually resided must be in respect of the whole of 
the premises. He contends that the provisions in s. 5 of the Act do not contem- 
plate such a declaration in respect of a part of a building. Mr. Dalal goes further 
and says that as regards the owner or the landlord these orders indicate the whole 
of the building or the total area of the ‘‘land’’ in question, and the declara- 
tion that the owner or the landlord has not actually resided must be with 
regard to the whole of the building and/or the total area of the ‘‘Jand’’. 
Mr. Dalal develops his argument by pointing out the difficulties which would 
arise in the case of an owner of a bungalow consisting of large number of rooms. 
Such an owner may not be using all the rooms in his bungalow for considerable 
length of time and may be for his usual residential purposes using a few of the 
rooms in such a bangalow. He says that it cannot be that in such a case thb 
rooms which are not in every day use but are used only some times could be 
subject-matter of a requisition order. 

I am of the opinion that the contention of Mr. Dalal is untenable. The 
‘definition of the word ‘‘land’’ read with the first part of s. 5(1) which con- 
fers jurisdiction on the Government to make requisition order is extremely 
wide and without any limitations. The language of the proviso as also sub- 
el. (2) of s. 5 in my view only prescribes conditions precedent to be satisfied 
before exercising jurisdiction. The condition precedent is ‘‘actually not 
resided’’ which in my view is used as synonymous with ‘‘factually not used’’. 
‘The owner or a tenant may be using a building or a part of a building or a 
part of a tenement and may not be at all using the building or a part of a 
building or a part of a tenement. If such non-user actually (i.e. in fact) exists 
for a continuous period of six months, I do not see how limitations mentioned 
in the proviso could affect the jurisdiction of the Government. In my view the 
language of the section is clear and leaves no doubt that the jurisdiction is 
conferred with intent that it may be exercised for all purposes except in connec- 
tion with the premises which may be actually used for a continuous period of six 
months preceding the date of the order. If the premises are in fact being 
used the jurisdiction to make the requisition order cannot be exercised. 

In this connection it is permissible to consider the object of the Act ag also 
the scheme of the whole Act. The object of the Act is obviously for pro- 
viding for accommodation in difficult times for public purpose. The Legisla- 
ture does not think fit that any land or building or a part of a building which 
is in fact not used should not be available for providing accommodation for 
public purpose. The definition of the word ‘‘premises’’ in cl. (3) of s. 4 of the 
Act is different from the definition of the word ‘‘land’’ in el. (1) of s. 4. 
In the definition of ‘‘premises’’ the words used are ‘det or intended to be let 
separately’ whilst in connection with the jurisdiction for making requisition 
orders in respect of buildings under s. 5 the definition of word ‘land’ does 
not contain such words. Section 6 of the Act provides for requisitioning of the 
premises originally in oceypation of tenants and/or premises which fall vacant. 
Clause (4) of s. 6 uses the words ‘‘notwithstanding anything contained in 
section 5’’ which means that vacant premises could be requisitioned in the case 
of a vacancy irrespective of provisions of s. 5 of the Act. Section 5 is still 
wider and the only limitation in exercising jurisdiction conferred under the 
section is to be found in the words ‘‘has not actually resided therein’’. It is 
interesting also to note that the fact regarding actual non-residence is left to 
the subjective satisfaction of the executive authority and is not left to be de- 
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cided by a judicial inquiry or by a Court of law. This question of fact which 
is left to be decided by executive authority indicates that the widest power was 
intended to be conferred on executive authority in respect of requisition orders 
to be made under s8. 5. 


Mr. Baptista has drawn my attention to the decision of- K. T. Desai J. in 
Kulsumbat v. State of Bombay’. In that petition also the requisition order 
was in respect of a part of a tenement and it was contended that a portion of 
a tenement sought to be requisitioned was not ‘‘land’’ within the meaning of 
s. 4(1) and s. 5 of the Act, and that the Government had no power under the 
Act to requisition only a part of a flat which was neither let nor intended to 
be let. The contention was negatived and it was held as follows :— 

“The proviso itself Indicates that a part of the building in which the landlord or the 
tenant has not actually resided for a continuous period of six months immediately pre- 
ceding the date of the order can be requisitioned under the provisions of that section. 
fn my view the Government has a right in law to requisition a portion of a building 
provided the other conditions laid down in that section have been satisfied.” 

I am in respectful agreement with the decision in that case. 


Under all the aforesaid circumstances, I negative the contention of the peti- 
tioners as raised in para. 8(a) of the petition. 

[His Lordship after dealing with matters not material to this report, con- 
eluded.] 


In the result the rule is discharged and the petition is dismissed with costa. 


‘Petition dismissed. 
Solicitors for the petitioners: Nandlal & Co. 
Solicitors for the respondent: Little & Co. 


Before Mr. Justice K. K. Desai. 
THE ENGINEERING STAFF UNION v. THE STATE OF BOMBAY.* 
Industrial Disputes Act (XIV of 1947), Sec. 10-—Reference of dispute by Government 
under s. 10(1)(d)—Dispute contatned in demand made by employees whether must 
be wholly referred to Court or tribunal—Whether Government can make reference 
in respect of modified demand or dispute. ` : 

Under s. 10 of the Industrial Disputes Act, 1947, the question of the subject-matter 
of reference is left to the subjective decision and opinion of the Government. There 
is no obligation on the Government under this section while making a reference to 
a Court of inquiry or a tribunal to make a reference of the whole of the dispute 
and/or of the whole demand made. 

Brundaban Chandra v. State of Orissa,’ referred to. 


Tre facts appear in the judgment. 


N. V. Phadke, for the petitioners. 
E. J. Joshi, for the respondents. 


K. K. Desar J. This is a petition under art. 226 of the Constitution where- 
by the petitioners have prayed for a writ of mandamus ordering modification 
of an order of reference dated January 29, 1958, made under s. 10(1) (d) of the 
Industrial Disputes Act, so as to substitute the words ‘‘1st January 1954” and 
“Ist February 1956’’ at appropriate positions in place of the words ‘‘Ist 
February 1957” contained in that order of reference. The relief claimed as 
in prayer (b) is not pressed before me. 

1 (1937) O. 0. J. Miscellaneous Petition *Decided, November 26, 1958. O.OJ. Ale 


No. 415 of 1956, decided by K. T. Desai J. oollaneous Petition No. 181 of 1938. 
on February 20, 1957 (Unrep.). 1 [1953] AI.R. Orissa 121. 
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The short relevant facts as appearing in the petition are that in the Ist week. 
of February 1957, petitioners No. 1 (who are a registered Union) as representing, 
the employees of respondent No. 2 put forward a demand for increase of dear- 
ness allowance with retrospective effect as from January 1, 1954. As there was 
no settlement between the parties, the matter was taken before the Conciliation 
-Officer in conciliation proceedings. The Conciliation Officer- made a report 
under s. 12(€) of the Industrial Disputes Act and petitioner No. 1 thereafter 
requested the Government to make a reference of the dispute for adjudication 
by ‘‘Industrial Tribunal’’. 

The Government made the reference order in question before me dated. 
January 29, 1958, under the provisions of s. 10 of the Act. The Government. 
pe letter dated January 29, 1958, informed petitioner No. 1 inter alia as 

ollows : 

“That Government does not propose to refer it (dispute) to a Tribunal for adjudica— 
tion under sub-section (5) of the said section 12 as the same has been referred to the 
Tribunal under Government Order,...dated 29th January, 1958. 

I am to add that as the dispute was raised on 4th February 1957, the retrospective 
effect has been changed to ist February 1957.” 

The whole of the contention in the petition and the arguments before me 
related to the change in the date regarding the retrospective operation of the 
demand in connection with dearness allowance. The petitioners’ case is that. 
their demand was for increase retrospectively from January 1, 1954, and the 
reference has been made for such increase only as from February 1, 1957, and 
the reference is by reason of that alteration in dates for the reasons mentioned. 
in the petition liable to be modified by Court. Having regard to that con- 
tention it is first necessary to quote in detail the industrial dispute in question. 
or the demand made by the petitionera and also the dispute mentioned in the 
order of reference in question and thereafter to summarise the contentions 
mentioned in the petition. i 

The demand put forward and/or industrial dispute was as follows :—— 

“DEARNESS ALLOWANCE: The existing dearness allowance payable to the 
monthly rated employees of the company at its Wadala establishment should be revised. 
and increased retrospectively from 1st January 1954 as under: 











D. A. at oost of living Variation in % per 10 
Pay slab. indices 311 to 820. points movement in . 
index number.’ 
1 to 100 80% of basic pay or revised textile 8% 
scale for 31 days whichever is 

101 to 200 ` 40% 4% 
201 to 300 20% 2% 
Over 800 20% 2% 





(b) Increase in dearness allowance, if and when granted to the monthly rated staff 
of the Company at its Wadala establishment should also be granted to Shri P. S. Pamdit, 
retrospectively from ist January, 1956.” 

The relevant part of the order of reference as appearing in the Bombay 
Government Gazette, dated February 13, 1958, Part I-L, p. 988 runs as under: 

“Whereas the Government of Bombay is of opinion that an industrial dispute con~ 
nected with the matter specified in the Schedule appended hereto exists between the 
Indian Hume Pipe Co. Ltd. Bombay, and workmen (monthly rated steff) employed under 
‘ft at its Wadala factory; 

. Now, therefore, in exercise of the powers conferred by clause (d) sub-section (1) of 
section 10 of the Industrial Disputes Act, 1947 (XIV of 1947), the Government of Bombay 
is pleased to refer the said dispute for adjudication to the Tribunal consisting of 
Shri Meher constituted under Government Notification, Labour and Social Welfare 
Department, No. 1DA.1157(b) dated the 12th March 1957. 


4 


1958.] ENGINSERING STAFF UNION v. STATS (0.0.3.)—K. EK. Desai J. 1349 


SCHEDULE 
Dearness Allowance: The existing dearness allowance eats to the monthly rated 
‘employees of the company at its Wadala establishment should be revised and increased 
restrospectively from ist February 1957 as under:— 





Dearness allowance at oost of "pointa movement ia adoz 
Pay slab. living indices 311 to 320. points movement in ex 
number 
1 to 100 0 per oent or naklo pay or roviaed 8 per oent 
textile scale for 81 days whioh- 
ever is higher. 
101 to 200 40 per cent er i 4 -do- 
201 to 800 20 -do- -do- 2 -do- 
Over 300 20 -do- -do- 2 -do- 





(b) Increase in dearness allowance, if and when granted to the monthly rated staff 
ot the company at its Wadala establishment should also be granted to Shri P. S. Pandtt, 
retrospectively from Ist February1937.” 

It is contended in the petititn that (i) the demand as made in respect of 
retrospective effect has not been referred to adjudication, (ii) the reason given 
by the Government for not making a reference under s. 12(5) of the Act iB 
non-existent and it is simply not true, (iii) simply by having recourse to the 
provisions of s. 10(1)(d) of the Industrial Disputes Act the Government can- 
not alter the character of the dispute in any manner, (iv) having regard to the 
provisions and the scheme of the Act once a dispute had been subject-matter 
of conciliation proceedings it was not proper for the Government to make a 
reference under s. 10(1)(d) of the Act, (v) if the Government was satisfied 
that there was a case for the game, reference must be made under s. 12(5) of 
the Act, (vi) a reference under s. 10(1)(d) of the Act was only a colourable 
device for the purpose of avoiding to make a reference of the dispute as raised 
by the petitioners, and (vii) that the modification of the demand relating to 
-dearness allowance made by the Government amounted to an adjudication of 
the dispute with regard to its aspect of retrospective effect and it was not 
competent or open to the Government to pronounce its judgment on the pro- 
priety or justiflability of the workmen’s demand, that being the function of 
an Industrial Tribunal only. 


Those are the contentions raised in the petition. I have recited those con- 
tentions to clarify that the same are based on the provisions of s. 12 of the Act 
and that not, one of them had been pressed before me by Mr. Phadke, presumably 
because by reason of the recent decisions of this Court it is impossible to sus- 
tain the same. He has, however, relying upon the provisions of s. 10(1)(d) of 
the Act, made certain contentions, and I have allowed him to do that inasmuch 
ag it was desirable that there should be no grievance that the whole of the case 
of the petitioners was not allowed to be argued beforé me. 

Mr. Phadke contends that in the matter of a reference of dispute by the 
‘Government under s. 10(1) (g) of the Act the dispute as contained in the dè 
mand made on behalf of the employees must be wholly referred to the Tribunal. 
He says that Government cannot modify the demand made and make a refer- 
ence in respect of the modified demand or dispute. He says that the Govern- 
ment has no right to impose its own opinion on the Tribunal as the Govern- 
ment has done in the present case. If the Government wants to act under 
8. 10(1) (d) of the Act, the Government is bound to make a reference in respect 
of the whole of the demand and/or dispute raised between the employer and 
the employee. He has in developing those contentions laid emphasis on the 
fact that it was patent on the record before the Conciliation Officer and in the 
Teport of the Conciliation Officer and otherwise also that the demand of the 
petitioners was for revision of dearness allowance retrospectively from January 
1, 1954. He says that no rational person could have formulated an opinion 
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that that demand was for increase retrospectively from February 1, 1957, only. 
The opinion which the Government should have formed and must have formed 
regarding the dispute raised could be that the increase was demanded retros- 
poctively from January 1, 1954. The opinion now formed by the Government was 
entirely unreasonable and irrational, and that the Court is entitled to examine 
that opinion and make a finding that it was arbitrary and capricious and that 
the dispute forming the subject-matter of reference should have been for in- 
crease retrospectively from January 1, 1954. He further contends that having 
regard to the arbitrary and capricious opinion as formed by the Government 
as patent on the order of reference I should come to the conclusion that Gov- 
ernment has not applied its mind at all or has for its own reasons misconceived 
its jurisdiction under s. 10(1)(d) and has for collateral purposes attempted to 
impose its own opinion in respect of a matter which under the scheme of the 
Act must be decided by a Tribunal and was within the exclusive jurisdiction 
of a Tribunal. These contentions I will examine with reference to the provi- 
sions of s. 10 of the Act, relevant parts whereof run as under: 

“10. (1) Where the appropriate Government is of opinion that any industrial dis- 
pute exists or is apprehended; it may at any time, by order m writing— 

(a) refer the dispute to a Board...; or 


(b) refer any matter appearing to be connected with or relevant to the dispute to 


a Court of inquiry; or 

(c) refer the dispute or any matter appearing to be connected with, or relevant 
to the dispute,...to a Tribunal for adjudication; or 

(d) refer the dispyte or any matter appearing to be connected with, or relevant to, 
the dispute, whether it relates to any matter specified in the Second or Third Schedule, 
to a Tribunal for adjudication:” 

There are provisos to this section which are for the purpose of this case 
unnecessary to quote. 

Now, it is clear on the language of the section that the decision and the 
opinion for a reference is to be formed by the Government. That decigion and 
opinion is administrative and is entirely left to the subjective decision and 
opinion of the Government. The Court cannot impose ita opinion on the Gov- 
ernment. It is also clear having regard to the use of the following words in 
gab-æ. (b), (c) and (d) that the Government is not bound to refer the whole 
of the dispute or the dispute in all its aspects as raised to a Tribunal or a 
Court. The words to which reference may be made are ‘‘matter appearing 
to be connected with or relevant to the dispute’’, ‘‘the dispute or any matter 
appearing to be connected with, or relevant to the dispute’’, and ‘‘the dispute 
or any matter appearing to be connected with or relevant to the dispute’’. 
Admittedly the order in question is made under the provisions of s. 10(1) (d) 
of the Act. The aforesaid words give and/or confer jurisdiction and power 
on the Government to make a reference in respect of any matter connected 
with or any relevant part of a dispute and/or the whole of the dispute. If 
it was intended that the Government was bound whilst making a reference 
under s. 10 to refer the whole of the dispute and/or the whole of the demand 
to a Court or a Tribunal the aforesaid words would not have been used in 
_ the section and would have been inappropriate altogether. These words are 
in my view indicative of the clear intention of the Legislature to leave the 
question of the subject-matter of reference under s. 10 to the subjective decision 
and opinion of the Government. There is no obligation on the Government under 
` the provisions of this section while making a reference to a Court of inquiry or 

a Tribunal to make a reference of the whole of the dispute and/or of the whole 

demand made. On the contrary the matter is left at large. . 

That being the true construction of this section the whole of the argument 
raised on behalf of the petitioners appears to be entirely misconceived and 
not sustainable. The Government was whilst deciding the reference in this 
case making a reference in respect of the dispute raised but with reference to 
a smaller and shorter period as regards the retrospective effect in respect of 
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the demand made for increased dearness allowance. The Government was in 
its discretion entitled to restrict the reference in the aforesaid manner. There 
was no obligation on the Government to make a reference of the whole of the 
demand made by the petitioners as is contended by Mr. Phadke. I negative 
the contention of Mr. Phadke-that the Government had not applied ita mind 
and had misconceived its jurisdiction while making a reference only for a 
smaller period. 
. Mr. Phadke has cited before me art. 119 from Vol. XI of Halsbury’s Laws 
of England (8rd edn.) relating to the jurisdiction of the Court to examine 
administrative decisions of executive authority. Mr. Phadke has also cited in 
‘the same connection the decision in the case of Brundaban Chandra v. State 
of Orissa’. The propositions made in these authorities are unquestionably 
well established. The question of my going into details and examining the 
administrative decision of the Government in this case has in my view not 
aa at all. I have, therefore, not dealt with these authorities in detail in 
case. 
Having regard to my aforesaid findings the petition must fail. The petition 


is dismissed with costs. Rule discharged. 
Petttion dismissed. 


Solicitors for the petitioners: Vaki Dadabhoy ond Bharucha. 
Solicitors for the respondents: Little & Co. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval. 


SMT. VATSALABAT RAMCHANDRA PATIO v. TOGYA MEGHA.* 

Berar Regulation of Agricultural Leases Act (XXIV of 1951), Sec. 9B(a)t—Berar Land} 
Revenue Code, 1896, Secs. 88, 91, 220—Berar Waste Land Rules, 1865—Applicability 
of s. 9B(a) of Act XXIV of 1951—Bare declaration of Uability to pay land-revenus, 
wheather equivalent to announcing it at settlement. 

In order to obtain the benefit of the provisions of s. 9B(a) of the Berar Regulation 
of Agricultural Leases Act, 1951, it is necessary to prove that land-revenue could 
be legally fixed and was in fact fixed. The burden to do ao rests on the tenant and 
that burden cannot be discharged by saying merely that by virtue of some law the 
landlord has now become liable to pay to the Government a sum of money by way 
of land-revenue. A bare declaration of Hability to pay land-revenue is not equi- 
valent to fixing of land revenue and announcing it at a settlement. 


Tue facts appear in the judgment. 
N. L. Abhyankar, for the petitioners. 


MupHoLKAaR J. This judgment will also govern Special Civil Applications 
Nos. 95 to 107 of 1958. 

The petitioners in all these petitions claim to be the owners of certain 
lands which are in possession of the tenants who are respondents in these peti- 
tions. These lands are situate in the village Umri which was leased out to the 


predecessors-in-title of the petitioners 


1 [1053] A.LLR. Orisa 121, at 128. 
*Deoided, April 27, 1959. Special Civil 


Application No. 108 of 1958 (with Civil 
lications Nos. 95 to 107 of ). 
tion 9B rons as under:— 
“Notwi! i any t, 


for the lease of any land 


under the Berar Waste Land Rules, 


(a) five times the land revenue on the land 
of which announcement of the settle- 
been made at any time within the 30 
the commence- 
ion of tarsal. 
, 1953, or is made at 
an: time after sach commeneement and 
: b) ,ten times the fair assessment, in other 


in 
mant 


cases.” 
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1865. The petitioners have alleged in their petitions that they were proprietors 
of Umri till the abolition of their proprietary rights by virtue of the provisions 
of the M. P. Abolition of Proprietary Rights Act, 1950. This fact is not 
denied. by the respondents tenants. 

A lessee under the Waste Land Rules was deemed to be an ‘alienee’ of the 
Government and the village to be ‘alienated’ to him by the Government. Under 
T. 1 of these Rules such an alienee is liable to pay annual rent to the Govern- 
ment at a rate to be fixed by the Deputy Commissioner. Under r. 5, a lessee 
is entitled, either on taking the lease or during its currency or after ita expiry, 
to select either proprietary title constituting the village his property in per- 
manent hereditary and transferable right or to select the Patelship of the vil- 
lage without proprietary right on the land. The petitioners’ contention is that 
their predecessors-in-title chose the proprietary right to the aforesaid village 
and that consequently’ their liability to the Government was only to pay rent. 
Tt is not the case of the tenants that the petitioners enjoyed only the Patelship 
of the village and not the proprietary right prior to the date of vesting specified 
in s. 3 of the Abolition of Proprietary Rights Act. In some of the cases the 
petitioners had made applications for eviction of the tenants under s. 8(1), 
cl. (a) (4) of the Berar Regulation of Agricultural Leases Act, 1951; in other 
cases, the tenants had made applications under s. 9B of the aforesaid Act for 
fixation of lease-money. In all these cases the question which arose was whether 
the maximum lease-money to which the petitioners were entitled was five times 
the land-revenue or ten times the fair assessment. Section 9B of the Act pro- 
vides that the maximum lease-money payable by a protected lessee of any land 
shall not exceed five times the land-revenne on the land in respect of which 
announcement of the settlement has been made at any time within the thirty 
years immediately preceding the commencement of the aforesaid Act, or is 
made at any time after such commencement, and in other cases ten times the 
fair assessment. It is, therefore, necessary to consider whether the tenants’ 
cases fall under the first or the second category. 

It is contended on behalf of the tenants that the land-revenue on the lands 
in their possession as protected tenants had been announced at the settlement 
made in the year 1928 and that, therefore, the maximum amount of lease-money 
which they can be called upon to pay will be five times the amount of land-revenue 
fixed at the settlement. Mr. Abhyankar, who appears for the petitioners, con- 
tends that no such settlement was announced in the year 1928 or at any sub- 
sequent time and he further contends that in respect of lands in Izara villages 
there can be no question of announcing a settlement of land-revenue in respect 
of lands held by the lessees from the Izardars. 

In order to appreciate the argument it is necessary to refer to certain provi- 
sions of the Berar Land Revenue Code of 1896, which was in force when the 
alleged announcement of settlement was made. ; 

Chapter V of that Code deals with the question of Land and Land-revente. 
Section 49 is one of the sections in that Chapter which provides that all lands 
shall be liable to the payment of land-revenne to the Government unless any 
land is specially exempted under the provisions of any special contract with 
the Government or of any law, rule or order for the time being in force. Under 
the lease granted by the Government to the petitioners’ predecessors-in-title 
under the Waste Land Rules, 1865, the only liability which is cast upon the 
lessee, that is the Izardar, is that of payment of rent to the Government and 
not the payment of land-revenue. It is true, however, that under cl. (23) of 
s. 4 of the Code, ‘land-revenue’ includes payment to the Government by way 
of rent. Section 53 provides that on all lands not wholly exempt from payment 
of land-revenue, the assessment of the amount to be paid as land-revenue shall 
be fixed at the diseretion of the Deputy Commissioner and the amounts due 
according to such assessment shall be levied on all such lands. 

Chapter VIII of the Code deals with Survey-settlements. Section 88 of that 
Chapter deals with the power of the Chief Commissioner to imtroduce the 
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‘survey of any land in any part of Berar with a view to the settlement of the 
Jand revenue. Section 88 provides as follows: 

“88. (1) Subject to the control of the (Chief Commissioner) the Deputy Commis- 
:sioner or other officer in charge of a survey shall have authority to fix the assessment of 
‘land-revenue at his discretion on all lands within the local operation of an order made 
-under section 83, which are not wholly exempt from Jand-revenue, and the amounts dué 
-eecording to such assessment shall, subject to the provisions of section 90, be levied on 
-all such lands. 

(2) In fixing such assesament regard shall be had to the requirements of the pro- 
viso to section 53. 

(3) But nothing in this section shall be deemed to prevent the officer aforesaid from 
-determining and registering on lands wholly or partially exempt from payment of land~ 
Tevenue or on lands specially excepted under section 83, from the survey settlement, 
the proper full assessment which would be payable but for such exemption or exception, 
‘or from dividing all such lands to which the survey extends, into survey-numbers.” 

Section 90 provides that assessments made under s. 88 shall not be leviable 
‘without the sanction of the Chief Commissioner and also empowers the Chief 
‘Commissioner to declare with the previous sanction of the Governor General 
in Council, the assessment made by the Deputy Commissioner with any modi- 
fications that he may think necessary, fixed for a term of years not exceeding 
‘thirty. Then comes s. 91 which is as follows: 

“91. (1) When the (Chief Commissioner) or other officer aforesaid shall have sanc- 
-tioned the levy of the assessments fixed by the officer in charge of the survey, the Deputy 
‘Commissioner, or other officer in charge of the survey, or such other officer not below 
-the rank of an Extra~Assistant Commissioner as may be` specially appointed for the 
purpose by the Deputy Commissianer, shall publicly announce or cause to be announced 
-the assessment fixed on each survey-number. ' 

(2) The Deputy Commissioner, or other officer in charge of the survey, or the spe- 
cially appointed officer, shall, at a reasonable time beforehand, cause public notice to be 
given, in such manner as he shall deem fit, of the time at or about which the assessments 
-will be announced as aforesaid. 

(3) If the holder or other interested in any holding does not appear in person or 
“by agent, he shall be subject, nevertheless, to the same liabilities as if he had attended. 

(4) When the assessments have been announced in the manner provided in sub- 
‘section (1), the survey-settlement shall be held to have been introduced.” 

Then there is s. 220 of the Code, sub-ss. (1) and (2) of which run as follows: 

“(1) Save as is otherwise provided in section 95 and hereinafter in this section, 
tthe provisions of Chapters VIII to X shall not be applied to any alienated village, except 
for the purpose of fixing the boundaries of any such village, of deciding any disputes 
telating thereto and of determining and registering the proper full assessment on all 
‘lands included therein, as provided in section 38, sub-section (3). 

(2) But the provisions of the said chapters shall be applicable to— 

(a) all wmalienated land situated within the limits of an alienated village; 

(b) villages of which a defintte share is alienated, but of which the remaining share 
ds unalienated; 

` (e) alienated villages, in which the holders are entitled to a certain amount of the 
Tevenue and the Government to the rest.” 
The word ‘alienated’ is also defined in cl. (17) of s. 4 of the Code as follows: 

“ ‘alienated’ means transferred, so far as the rights of the Government to receive the 
ent or land-revenue are concerned, wholly or. partially, to the ownership of any person; 

Explanation._Lands leased under the Waste Land Rules of 1865, 1876, 1879 or 188 
are ‘alienated’ within the meaning of this definition.” 

Now, land-revenue can be deemed to have been announced at the settlement 
held prior to the coming into force of the Berar Land Revenue Code of 1928, 
if the provisions of ss. 83, 88, 90 and 91 are applicable and have been com- 
plied with. There is no doubt that s. 83 applies to this case and we are pre- 
pared to accept the position that it has been complied with. The whole of 
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g. 88 however does not, in view of the provisions of sub-s. (1) of s. 220, apply 
but only so much of it as is indicated in the aforeeaid sib-section. Now, sub- 
s. (1) of s. 220 provides that the provisions of Chapter VIII shall not be 
applied to any alienated village, except for the purpose of determining and 
registering the proper full assessment on all lands included therein, as pro- 
vided in s, 88, subs. (3). Under s. 88(1) the Deputy Commissioner is em- 
powered to fix ‘the assessment of land-revenue at his discretion on all lands with 
respect to which revenue survey has been introduced by the Chief Commis- 
sioner (or Governor). Sub-section (3) of s. 88 provides that the Deputy 
Commissioner can determine and register the proper full assessment which 
would be payable in respect of lands wholly or partially exempt from payment 
of land-revenne, but for such exemption or exception. Therefore, where land 
is held by a person in proprietary rights and under the contract between him 
and the Government he is exempt from payment of land-revenue, all that the 
Deputy «Commissioner can do is to determine and register the full assessment 
of that land. The Code does not provide for doing anything further with res- 
pect to land exempt from payment of land-revenue as it does with respect to 
land which is not exempt from payment of land-revenue. In the latter 

the Chief Commissioner is empowered to levy the assessment under s. 90 and 
fix a period during which it will continue to be levied. Then sub-s. (1) of 
B. 91 provides that when the levy of the assessment is sanctioned by the Chief 
Commissioner, the Deputy Commissioner shall publicly announce or cause to 
be announced the assessment fixed on each survey-number. Sub-section (4) of 
that section provides that where the assessment has been announced, the sur- 
vey-settlement shall be held to have been introduced. It is, therefore, where 
land-revenue has been assessed and levied and the Survey-settlement introduced 
by following the procedure laid down in ss. 90 and 91 that it can be said that 
land-revenue has been announced at the settlement. It will be clear from what 
we have said above that where land is exempt from payment of’ land-revenue 
because of a contract between the holder thereof and the Government, no 
question arises of announcing the settlement. Therefore, if the predecessor- 


in-title of the petrtioners was the proprietor of the village as contended for ` 


by the petitioners, there was no question of fixing land-revenue with respect 
to any land situate in the village Umri and announcing the assessment or land- 
revenue of the land. 


The Bombay Revenue Tribunal has however held that land-revenue was in 
fact announced in respect of the lands in the possession of the tenants in the 
village Umri and that, therefore, the provisions of as. 90 and 91 have been 
complied with. The Tribunal has further observed that the provisions of sub- 
g. (1) of s. 220 are not attracted to this case which, according to it, falls under 
sub-s. (2) of g. 220. It seams to us that the Revenue Tribunal has ignored the 
fact that the petitioners’ predecessor-in-title was not merely a Patel of the 
village but was a proprietor thereof. If he was a proprietor of the village then 
the case would not fall to be governed by subs. (2) of s. 220. If the case does 
not fall under sub-s. (2) of s. 220, then the provisions of ss. 90 and 91 of the 
Code are wholly inapplicable. We would also like to point out that there is 
no material on record to show that in respect of each individual survey-number 
situate in the village Umri, there was any announcement of settlement. 


When this matter came up before us last, we had made certain enquiries 
from the revenue authorities on this point. The Deputy Commissioner, Yeot- 
mal, who dealt with this matter has reported to the effect that the revision of 
assessment did actually take place in respect of Isara villages in the Darwha 
taluq (in which taluq village Umri is situate) in the year 1927-28 and that 
announcement of land-revenue in respect of the fields in the Izara villages was 
made. The only basis upon which this statement is based is the report of the 
aforesaid settlement. A copy of that report has also been sent to us. Though 
it does appear from the last page of the aforesaid report that on June 19, 1928, 
the Governor in Council issued an order under sub-s. (1) of s. 90 of the Berar 
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Land Revenue Code, 1896, sanctioning the levy of the assessments fixed by the 
Settlement Officer in charge of the revenue surveys conducted by him in the 
taluqs and towns in Berar specified in the first column of the schedule to the 
aforesaid order, there is nothing to indicate that an announcement was made 
by the Deputy Commissioner under sub-s. (1) of s. 91 of the Code. 

Apart from that, we are of opinion, that the aforesaid order of the Governor 
in Council is illegal ix so far as it purports to apply to the Isara villages in the 
Darwha talug in which proprietary rights had been conferred on the Tzardars, 
the provisions of s. 90(1) of the Code. 

The Revenue Tribunal has observed in para. 7 of its order that from the 
provisions of s. 68(1) of the M.P. Abolition of Proprietary Rights Act, 1950, 
an inference can be drawn that the agseasments fixed on individual survey 
numbers in the Izara settlements had, subsequent to the enactment of the 
aoe Act, aequired the full character of land-revenue. Section 68(1) runs 

us: 

“The home-farm land held by a superior holder or the land held by a plot-holder 

on the first day of October 1949 shall on and from the date of vesting be held by him as 
an occupant and he shall subject to any orders which may be passed under section 7 of 
the Central Provinces and Berar Revocation of Land Revenue Exemptions Act, 1948, be 
liable to the payment of land revenue equal to the fair assessment thereon.” . 
Now, this provision certainly makes an ex-Isardar liable for the payment of 
land-revenue to the Government with respect to his home-farm land. But 
what we are concerned with here is not whether the land which is his home- 
farm is liable to pay land-revenue but whether land-revenue with respect to 
that land has been announced at a settlement effected prior to the enactment of 
this provision. 

Further, in order to obtain the benefit of the provisions of cl. (a) of s. 9B 
of the Berar Regulation of Agricultural Leases Act it is necessary to prove 
that land-revenue could be legally fixed and was in fact fixed. The burden to 
do so rests on the tenant and that burden cannot be discharged by saying 
merely that by virtue of some law the landlord has now become liable to pay 
to the Government a sum of money by way of land-revenne. <A bare declara- 
tion of liability to pay land-revenue is not equivalent to fixing of land revenue 
and announcing it at a settlement. 

In this view we hold that the Revenue Tribunal was in error in holding that 
the case of the tenants was governed by cl. (a) of s. 9B and not by el. (b) -of 
that section. 

Upon this view, we allow the petitions, make the rule absolute and remit all 
these matters to the Sub-Divisional Officer with a direction that he should deal 
with the applications filed before him by the petitioners and their tenants 
according to law and with advertence to the above remarks. 

We, therefore, make no order as to costs. 


Petitions allowed. 
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Before Mr. Justice Mudholkar. 


CHAMPAKLAL RANGILDAS SHAH v. MESSRS. SWASTIK BHARAT 
KALA KENDRA.* 


Civil Procedure Code (Act V of 1908), Sec. 60(1)(b}—Protection given by s. 60(1) (b) 
whether extends to a firm. 


The protection given by s. 60(1)(b) of the Civil Procedure Code, 1908, is to iodi- 
viduals and not to a body of individuals, that is, to a firm. 

Nihal Singh v. Siri Ram,’ Karam Chand Sood v. Oficial Receiver, Simla; sad 
Ramchandra Ayyar v. K. Sesha Ayyangar, referred to. 


Tax facts appear in the judgment. 


Imdad Als, for the applicant. 
. N. L. Belekar, for the opponent. 


MopxHoiKar J. This is an application for revision of the order of Mr. H. K. 
Karmarkar, Judge, Small Cause Court, Nagpur, in civil suit No. 1673 of 1959 
sara from attachment two embroidery machines which were attached by 
the applicant before judgment under O. XX XVIII, r. 5, of the Code of Civil 
Procedure. 
. The relevant facts are as follows: The applicant instituted a suit against 
the opponents for the recovery of Rs. 1,200 alleged to be due on foot of accounts. 
The applicant alleges that opponent No. 1 is a partnership firm and opponents 
Nos. 2 to 5 are members of that firm. On February 28, 1959, the applicant 
made an application under O. XXXVII, r. 5, of the Code for attachment before 
judgment of two embroidery machines which according to him are the pro- 
perty of the firm. The ground on which the application was made was that 
these machines, though they belonged to the firm, were removed by opponent 
No. 4 from the premises of the firm to his own house and that the other property 
of the firm had been concealed by the partners. On March 2, 1959, the Court 
passed an order to the effect that the two machines be attached before judgment 
unless any of the opponents furnished security for the claim in suit. Appa- 
rently, no security was furnished and, therefore, on March 4, 1959, the machines 
were attached. On March 6, 1959, Manubhai, opponent No. 4, made an appli- 
cation under s. 60(1)(b) of the Code read with O. XXXVIII, r. 6 thereof for 
Teleasing the property from attachment. In that application he also offered 
to furnish security to the extent of Rs. 1,400. An ex parte order was passed 
on this application by the learned Judge of the Court below to the following 
effect :— 

“Machines to be returned to applicant. Attachment to continue. Security to be 
taken before machines are returned.” 
No security was furnished by Manubhai. On March 16, 1959, the matter came 
‘up before the Court again. On that date, Manubhai filed his reply to, the 
application of the applicant for attachment before judgment. In that reply 
he sought releasing of the attachment. He denied that opponents Nos. 2-5 are 
-partners of the firm, opponent No. 1. He also specifically denied that he is a 
-partner of the alleged firm. He also denied that he had in any way concealed, 
‘disposed of or removed any goods belonging to the firm. As regards the two 
embroidery machines he contended that they belonged to him exclusively, and 
that after the severance of his connection with the business of opponent No. 2, 
-who is a brother of the applicant, he removed them to his own house and that 
“he was entitled to do so under law because they belonged to him alone and not 

*Decided, April 29, 1959. Civil Revision 1678 of 1950. i 
_Applicstion No. 242 of 1959, against the order 1 [1939] ALR. Lab. 388, Y.B. 
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Cause Court at Nagpur, in Civil Suit No. 3 [1948] ATR. Mad. 523. 
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to the alleged firm. He further contended that he is an artisan, that those 

machines are tools of an artisan and that, therefore, they are not liable to be 
attached under s. 60(2)(b) of the Code. "No enquiry was held by the learned. 
Judge on any of the points in dispute between the parties but he passed an. 
order on March 24, 1959, releasing the machines from attachment. In his order- 
he has framed the following points for determination: 

G) Does applicant prove that he has a prima facie case? 

_ i) Does he prove that N.As are attempting to remove the property out of the: 
jurisdiction of this Court? 

(Hi) Does he prove that the property is being disposed of or removed out of the- 
jurisdiction of this Court with a view to obstruct or delay the execution of the decree 
that may be passed against them? and 

(tv) Is the attached property Hable to attachment? 

He decided the first three points in the affirmative but the fourth in the 
negative. 

Mr. Imdad Ali, for the applicant, contends that the learned Judge has not 
framed all the necessary points for determination because some important 
matters on which the parties were at issue were not included in them. He also 
says that it was not open to the learned Judge to decide the application with- 
out giving an opportunity to the parties to adduce evidence in support of their: 
‘respective contentions. I agree with Mr. Imdad Ali. The Court must realise: 
that even interlocutory matters have to be decided after giving an opportunity 
tó the parties to adduce the necessary evidence. It is also necessary for the 
Opurt to bear in mind all the contentions of the parties before deciding an. 
interlocutory application. Now, here we find that the parties are at issue on 
‘the question as to whether there was at all a partnership and whether one 
Manubhai was one of the members of the partnership firm. They are also at. 
issue on the point whether the machinea belong to the firm or to Manubhai. 
‘exclusively. These points are relevant because before making an order releas- 
the property on the ground that they are tools of an artisan the Court. 

to come to the conclusion that they belong to the person who is asking for: 
‘their release. A firm is not an artisan, though individual members of a firm 
may be artisans. The protection given by s. 60(1)(b) is to individuals and 
not to firms because the whole idea is that persons who carry on their livelihood. 
as artisans or as agriculturists should not be prevented from eking out their 
, existence. The same cannot, however, be said about firms. A firm does not. 
individually work as an artisan or as an agriculturist. 

In this connection I may refer to some decisions of the High Courts in India. 
„in Nihal Singh v. Siri Ram,’ the question was as to what was meant by the 
word ‘agriculturist’ and in this connection they also considered what is the 
meaning of the word ‘artisan’. Dalip Singh J., who delivered the judgment 
of the Court, observed (p. 392): 

“Reading clause (b) of the Section it appears to me clear that the juxtaposition. 
of the word ‘agriculturist’ along with the word ‘artisan’ implies a person who occupies 
himself in tilling the soil and whose livelihood depends on this tilling of the sofl It 
could hardly be said that the term ‘artisan’ meant merely a person who engaged himself 
in the practice of some handicraft without reference to the fact that the person main- 
tained himself by the practice of that handicraft. Otherwise, a man who made a hobby- 
of some handicraft might say that for the purposes of this Section his tools were exempt 
from attachment because he was an artisan. But the meaning of ‘artisan’ is not in this 
Section clearly a person who merely engages in some particuler handicraft for pleasure 
or as a hobby or even as an additional source of income, but it means a person who 
employs himself in a handicraft personally and who depends for his living essentially- 
on the proceeds derived from that handicraft.” 

If that is the meaning of the word ‘agriculturist’ then it follows that it is 
limited to an individual and cannot be extended to a body of individuals, that. 


1 [1989] A.I.R. Lah. 388, r.v. 
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‘is, to a firm. In Karam Chand Sood v. Oficial Receiver, Kimla? the same 
learned Judge pointed out that the word ‘artisan’ occurring in s. 60(1)(b) 
implies a handioraftsman, viz. one who makes certain things as part of his trade 
or calling. If this view is correct then it would follow that it applies only to 
-an individual and not to a firm. Then we have a decision of the Madras High 
Court in Ramachandra Ayyar v. K. Besha Ayyangar? where Horwill J. held that 
if a person employs a number of artisans to work for him and gives tools for 
that purpose, he is not himself an artisan but an employer of labour who would 
not be entitled to the benefit of the section. Such being the law, it is essential 
to ascertain here whether these two machines belong exclusively to Manubhai 
-as claimed by him or to the partnership firm. Now, Mr. Belekar says that from 
the accounts, extracts of which have been filed in this case, it would appear 
that some amounts alleged to have been advanced by the applicant have been 
.debited to Manubhai only and, therefore, the liability which is sought to be 
enforced in this suit must be regarded ás being that of Manubhai only. For 
-one thing, this aspect of the matter has not been considered by the Court below. 
_Apart from that, what is pertinent to note is that Manubhai is not entitled to 
“have the machines released unless he shows that they are his exclusive pro- 
_perty. The applicant’s assertion in this suit is that Manubhai is one of the 
partners and he used to hand over or advance money to him in that capacity. 
Therefore, if the applicant establishes his contention he will be able to hold 


"Manubhai liable as a partner for the amounts so advanced by him. But that. 


-again has little bearing on the question whether the property should be releas- 
.ed from attachment on the ground claimed by Manubhai. 

Since the matter has not been enquired into properly by the Court below, 
‘I set aside its order releasing the two machines from attachment and direct 
the Court to enquire into the matter afresh in the light of the aforesaid obser- 
-vations. 


~ 


+ 


> 


Before parting with the case I would like to mention the offers which were ~ 


:made by Mr. Imdad Ali on behalf of the applicant. He said that if Manubhai 
is willing to deposit in Court Ra. 1,000 he is prepared not only to return the 
machines to him but also to undertake not to withdraw the amount but also to 
pay interest on that amount at six per cent. per annum till the decision of the 
-guit in case the suit is dismissed against Manubhai. He further offered to 
_releage one machine if Manubhai instead of depositing Rs. 1,000 deposits Rs. 500 
in the Court below and agrees to abide by similar conditions. He made a 
third offer to the effect that if Manubhai furnished security either for Rs. 500 
or Ra. 1,000 he was prepared to release one or two machines as the case may 
be. It will be open to Manubhai to take advantage of these offers if he likes. 

I allow the application, make the rule absolute but direct that the costs in 
sthis Court shall be. borne as incurred. 
Application allowed. 


2 (1988) LL.B. 15 Lah. 26. 8 [1943] ALR. Mad. 523. 
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INCOME-TAX REFERENCE 


Before Mr. Justice Shah and Mr. Justice S. T. Desai. i 


MANILAL DAHYABHAI v. THE COMMISSIONER OF INCOME-TAX, 


BOMBAY CITY, BOMBAY.* 


Andian Income-tax Act (XI of 1922), Sec. 24(2)—Assessee carrying on business in cloth! 


and also business tn speculation in gold, silver, cotton etc.—Assessee in its return 
setting off against profits, in year of account, from cloth business, losses in specula- 
tion brought forward from preceding years of account—Assessee maintaining one 
set of books of account for both businesses—-Both businesses carried on at same place 
with same staffi—Capital employed for both businesses same—Receipts of one busi- 
ness utilised for the other business and overhead and other expenses common to 
both bustnesses—Whether cloth business and business in speculation constitute “the 
same business” within s. 24(2). 


The asseasee-carried on business as a wholesale dealer in cloth and it also carried 

on business in speculation in gold, silver, cotton, etc. For the assessment year 
1949-50 the agssessee made a return of its total income from business and in arriving 
at the figure of the total income, it deducted from the gross income a certain amount 
brought forward as loss suffered in the speculation business in the assessment years 
1947-48 and 1948-49. It was claimed by the assessee that the cloth business and the 
‘business in speculation constituted the same business within the meaning of s. 24(2) 
of the Indian Income-tex Act, 1922. It was found that only one set of accounts was 
maintained Le. in the set of books maintained for the assessee’s cloth business, the 
dealings in speculation were also entered. There was one cash book and the bank 
‘accounts were also the same, both for the dealings in cloth as well as in speculation. 
Receipts either from the assessee’s dealings in cloth or from speculation were depo- 
sited in these books and similarly withdrawals for purposes of payment either in 
regard to dealings in cloth or dealings in speculation were made from these books 
and accounts. The capital employed for both the businesses was the same and the 
receipts of one business were utilised for purposes of the other business indiscri- 
iminately and vice versa and the items of overhead and other expenses were common. 
Both the businesses were carried on from the assessee’s shop and the businesses were 
carried on with the help of the same staff:— 

Held, that on the facts and in the circumstances of the case, the business in specu- 
lation and the cloth business conducted by the asseasee did not constitute one and 
the same business, and 

that, therefore, the azsessee was not entitled to set off against the profits from the 
cloth business in the year of account the losses in the speculation business brought 
forward from the preceding years of account. 

Though not a conclusive test, an important test which may properly be applied in 
a case like this, is, whether one of the two businesses conducted by the assessea 
could be stopped without affecting the texture or framework of the other. 

Scales v. George Thompson & Co. Ltd! Chidambaram Chettiar v. Commr. of 
Inc.-tax, Madras,’ Rekhabchand Sarogi v. Commr. of Inc.-tax,’ Govindram Bros. vw. 
Comr. of Income-tax,' Hiralal Kalyanmal v. Commismoner of Income-taz, Bombay’ 
and K. S. S. Soundrapandia Nadar v. Commr. of Inc.-taz,‘ referred to. 

Normally where the asseasee carries on two different lines of business, it is a 
question of fact whether they constitute two separate and distinct businesses or 
whether they are in truth branches or departments of one and the same business. 
‘The conclusion of the Tribunal, which is founded on no evidence or which is un- 
reasonable or perverse, may not be regarded as binding even if it is apparently on 
a question of fact. If the question is one of legal inference to be drawn from the 
facts proved, it may be regarded as a question of law. 


*Decided, June 16-17, 1959. Income-tex 3 (1947) 15 LT.R. 465. 
Reference No. 42 of 1958. 4 (1946) 48 Bom. L.R. 890. 
1 (1927-28) 18 T.O. 88. ` 5 (1042) 45 Bom. L.R. 115. 
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Per S. T. Desai J. In determining the question whether two businesses, çan 

be called the same business or not, consideration must be directed to the concordant. 

- activities, if any, and to the basic singleness, if any, of the two businesses. If *the- 

activities are diverse and distinct and there is no basic oneness in the nature~of the- 

E ee ee ee ere ee 
purpose of s. 24(2) of the Income-tax Act. 


Tre facts appear in the judgment. 


~ R. J. Kolah, for the applicant. 
G. N. Joshi, with R. J. Joshi, for the respondent. E aas 


Smam J. The assesseo is a Hindu undivided family. It carries on business. 
as a wholesale dealer in cloth in two names: (i) Manilal. Dayabhai, Vithal- 
wadi, Bombay, and (ii) Dayabhai Sobharam, Champa Galli, Bombay. The 


business with the up-country merchants is carried on in the name of Manilal : 


Dayabhai, and the local business is carried on in the name of Dayabhai Sobha- 
ram. The assessee also carries on business in speculation in gold, silver, cotton, 
etc. Two separate sets of books of account are maintained by the assessee in 
respect of the businesses carried on in the two names. We are in this 
reference concerned with the business which is carried .on by the assessee 
in the name of Dayabhai Sobharam. For the ‘assessment year 1949-50 
the assessee returned a total income of Rs. 1,38,946 from the business 
done in the name of Dayabhai Sobharam. In arriving at that figure 


the assessee deducted from the gross income an amount of Rs. 1,04,047 © 


as losa suffered in the speculation business in shares, cotton, gold, silver and 
other commodities. In the assessment years 1947-48 and 1948-49 the assessee 
had suffered losses in speculation in gold, silver, cotton and shares as also in 
seeds, hessian and linseed. The assessee claimed that against the profit made 
by it in the cloth business in the year of assessment 1949-50 should be set off 


the losses suffered in the speculation business which were brought forward from - 


the preceding year. It was claimed by the assessee that the cloth business and. 
the business in speculation in’ gold, silver, cotton, shares, hessian and linseed 
constituted the same business. The income-tax authorities negatived the con- 


tention raised by the asseasee. The assessment proceedings were brought before 


the Income-tax Appellate Tribunal, and Mr. Aggarwal the Judicial Member 
and Mr. Malhotra the Accountant Member, constituting the Tribunal, dis- 
agreed in their conclusion on the question raised before them. Mr. Aggarwal 
was of the view that the speculation business and the cloth business constituted 
the same business within the meaning of s. 24(2) of the Income-tax Act. He 
observed : 

“Taking all the facts and circumstances into consideration I am firmly of the opinion 


that the speculation business carried on by the asseasee is ‘the same business’ within the - 


meaning of section 24(2) of the Indian Income-tax Act and the loss carried forward must 
be adjusted against the assessee’s profit under the head ‘profits and gains of business, 
profession or vocation, ” 

In Mr. Malhotra’s view, the speculation business carried on by the assessee had 
no concern with the normal cloth business conducted by it. In view of the 
difference of opinion between the two members, the matter was referred to the 
President of the Tribunal who agreed with the conclusion of Mr. Malhotra. 
He held that the assessee had failed to prove that the speculation business car- 
ried on by it was the same business as the business in cloth, and observed that, 
if a finding was necessary, the cloth business and the speculation busi- 
ness were ‘‘not one and the, same business in spite of the trivial connection 
pointed ont by the assesses’. We may point out that whereas the two mem- 
bers of the Tribunal expressed their respective opinions on the question whether 
the cloth business and the business in speculation carried on by the assesses 
could be regarded as one and the same business, the President decided the 
appeal primarily on the view that the burden Jay upon the assessee to establish 
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“that the speculation ENA was the same business as the cloth business ted 


on by it and that burden was not discharged by the assessee, and observed that 
if it was necessary for.him to express an opinion he would agree with the view" 
taken by Mr. Malhotra. 

In this reference Mr. Kolah for the asseesee has strenuously contended that 
all the usual indicia which are regarded as determinative of ‘‘same business’ 
within the meaning of s. 24(2) of the Income-tax Act are found present in this 
case by all the three members of the Tribunal, and that Mr. Malhotra and the 
President were in error in coming to the conclusion that on those indicia the 
cloth business and the business in speculation carried on by the asseasee did 
not constitute one and the same business. 

Normally where the asseasee carries on two differant lines of business, it is 
a question of fact whether they constitute two separate and distinct businesses 
or whether they are in truth branches or departments of one and the same 
usiness: It is true that the conclusion of the Tribunal, which is founded on 


- no evidence or which is unreasonable or perverse, may not be regarded as 


binding even if it is apparently on a question of fact. Again, if the question ' 
is one of legal inference to be drawn from facts proved, it may be regarded 


_ a8 a question of law. 


The test for ascertaining whether two lines of business conducted by the 
same assessee constitute the same business or distinct busineeses was happily 


- expressed by Mr. Justice Rowlatt in Scales v. sneOnOe Thompson & Co., Lid.’ 


. 


ee a a a AS 
. In considering a similar question in Scales’ case, Mr. Tastes Rowlatt observed 


The. learned Judge observed (p. 89): 
che real question is, was there any inter-connection, any interlacing, any inter- 


that he could not conceive of two businesses that could be more easily separated 


-than the two which were conducted by the assessed in that case. He pointed 


out that both the businesses had something to do with ships and that was all 


that could be said about them. He then observed (p. 89): 


“...One does not depend upon the other; they are not interlaced; they do not dove- 
tail into each other, except that the people who are in them know about ships; but the 
actual conduct of the business shows no dovetailing of the one into the other at all 
They might stop the underwriting; it does not affect the ships. They might stop the 
ships and tt does not affect the underwrtting. They might carry on underwriting in a 
country where there were no ships, except that it would not be commercially conve- 
nient; but the two things have nothing whatever to do with ane another.” 

The learned Judge also pointed out that the method of book-keeping did not 
seem to him to throw any light upon the matter at all. 

Mr. Aggarwal in the reasons in support of his order observed that the cloth 


-sbusinees and the speculation business conducted by the assessee constituted the 


same business and that was clear from the following six factors: 
(i) That only one set of accounts was maintained; ie., in the set of books 
maintained for the asseasee’s cloth business the dealings in speculation were 


also entered. There was one Cash Book and the bank accounts were also the 


same both for the dealings in cloth as well as in speculation. Receipts either 
from the assessee’s dealings in cloth or from speculation were deposited in 


‘ these books and similarly withdrawals for purposes of payment either in regard 


to dealings in cloth or dealings in speculation were made from these books and 
accounts: 

(ii) That the speculation business as well as the dealings in cloth were car- 
ried on from the agsessee’s shop in Champa Galli in the name of Shah Daya- 
bhai Sobharam: 

(iii) That the business was carried on with the help of the same staff: 

(iv) That the oe employed for both the businesses was the same: 


1 ` (1937-28) 18 T.0. 83. : 
L.R.-—86. 
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(v) That the receipts in respect of one business were utilised for purposes 
of the other business indiscriminately and vice versa: and 
- (v). That the items of overheads and other expenses were common. 
In the view of Mr. Aggarwal, all these factors led to the inevitable inference 
that the two lines of business conducted by the assessee constituted the same 
business. In this view, it could not be said that merely because the nature of 
the speculation business was different from that of dealing in cloth that the 
two lines of business constituted separate businesses. Mr. Malhotra was of 
the view that the principal business of the asseasee was the cloth business and 
that the speculation business was carried on by the assessee by debiting the 
fands to the cloth business, and merely because withdrawals were made 
from the cloth business for the purpose of the business in speculation it could 
not be said that there was identity between the two linea of business carried 
on by the assessee. He analysed the reasons given for drawing the inference 
from the six factors set out by Mr. Aggarwal and came to the conclusion that 
between the two lines of business conducted by the assessee there was no inter- 

, connection, interlacing, inter-dependeuce or dovetailing or unity embracing 
the two lines. With this view, as we have already observed, the President ap- 
peared to agree. Prima facte it may appear that when the two members of the 
Tribunal agreed that there was no inter-connection, interlacing, inter-depend- 
ence or dovetailing of the two lines of business nor any unity in the conduct 
thereof, the finding recorded by the Tribunal is binding upon this Court: but 
we do not propose to reat our judgment merely on this view. 

It is true that one set of books of account was maintained in respect of the . 
two- lines of business conducted in the name of Dayabhai Sobharam, and in 
that set of books of account entries were indiscriminately posted in respect of” 
the cloth and the speculation transactions. Again, it appears that withdrawals 
of funds were made from the banking accounts and were allocated to the two 
linea of business. But the maintenance of one set of books of account 
will not necessarily lead to the inference that the two lines of business in 
respect of which entries are made in the books of account are the same business. 
Tt may be possible for an asseasee to conduct two independent businesses 
having no connection with each other and post entries in respect thereof in - 
one set of books of account. The posting of entries in the same set of books 
of account does not justify the inference that the two lines of business consti- 
tate the same business, nor does the circumstance that the source from which 
the monies were obtained for conducting the two lines of business was common 
lead to the inference that the two lines of business must be regarded as one 
and the same business. 

By s. 24(2) of the Income-tax Act, as it stood before its amendment by the 
Finance Act, 1955, it was in so far as it is material provided: 

‘Where any asseasce sustains a loss of profits or gains in any year, being a pre 
vious year not earlier than the previous year for the assessment for the year ending on 
the 31st day of March, 1940, in any business, profession or vocation, and the loss can- 
not be wholly set off under sub-section (1), so much of the loss as is not 90 set off... 
shall be carried forward to the following year and set off against the profits and gains, 
if any, of the aseessee from the same business, profession or vocation for that year...” 
It is evident that under this section the losses incurred by the assesses in his 
business in any year may, if unabsorbed, be carried forward to the following 
year and be set off against the profits and gajns of the assessee from the ‘‘same 
business’’ for that year, but not of any distinct business. It is true that the 
circumstance that accounts were maintained in the same set of books in respect 
of two different lines of business may have to be considered in the context of 
the other circumstances, but, in our judgment, that is not decisive. The spe- 
culation business and the cloth business were, it is true, primarily conducted 
from the asseasee’s shop at Champa Galli in the name of Shah Dayabhai So. 
bharam, but, here again, that circumstance does not establish any inter-con- 
nection between the two businesses conducted from the same shop. It also 
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appears that in carrying on the speculation: business some assistance of the staff 
employed in the cloth business may have been obtained; but in the view of 
the President of the Tribunal this assistance must have been ‘‘trivial’’. In our 
view, even if some assistance was obtained from the staff maintained for the 
cloth business, that is not a circumstance which establishes an inter-connection 
or inter-dependence between the two lines of business. The source of the 
capital which was employed for the two lines of business was undoubtedly the 
same: and the receipts in respect of the business in cloth and the speculation 
business went into that source and from that source monies were withdrawn 
indiscriminately, and even the overhead charges and the other expenses in the 
two lines of business were regarded by the members of the Tribunal as com- 
mon. It is true that these circumstances may, in a proper case, together 
with other ciretmstances, justify an inference that the two lines 
of business constituted one dad the same busines. But we are unable 
to hold that because these circumstances are found present it must follow that 
the two lines of business conducted by the asseagee were parts of the same 
business. The Court must in each case ascertain whether, in view of the exist- 
ence of these circumstances, unity between the two lines of business is estab- 
lished: and we fail to find from the circumstances referred to in the present 
case any such unity. Though not a conclusive test, an important teat, viz., 
whether one of the two businesses conducted by the asseasee could be stopped 
without affecting the texture or framework of the other, may properly be ap- 
plied in this case. It was poasible for the assessee to close the cloth business 
. and to conduct exclusively the speculation business and the texture or frame- 
work of the speculation business would not have been affected thereby: and 
by the closure of the speculation business the texture or framework of the 
cloth business could not have been affected. Again, the nature of the two 
lines of business conducted by the assesses are not the same. The only simi. 
larity—if it can be called similarity—-between the two lines of business is 
- that one of the items of the speculation business was.cotton whereas the other 
business conducted by the assesses was of cloth. The cloth business was, it 
appears, a business of purchase-and sale of ready commodity, and the other 
business which the asseasee was conducting was of forward dealings in gold, sil- 
ver, linseed, hessian, shares and seeds. The nature of the two lines of busiess 
was entirely independent of each other, and there was no unity between the two 
lines of business conducted by the assessee. The financing of the two lines of 
business from the same source, conducting of the business from the same shop 
and attendance to the business by the same owner or with the aid of the same 
staff do not by themselves establish the necessary unity which would constitute 
the same business. 

Mr. Kolah for the asseasee cited a large number of decisions in support of 
his contention that the circumstances which are found in this case were pre- 
gent in the cases cited by him and that in those cases it was held that the 
two lines of business conducted by the asseasees in those cases were the same 
business. It would be fruitless, however, to enter upon a detailed analysis and 
comparison of the facts on which the various cases cited before us at the Bar 
were decided. The decisions in those cases evidently proceeded upon infer- 
ences drawn from facts found proved by the Income-tax Tribunals. It 
may be. sufficient to observe that in none of the cases cited any particular cir- 
cumstance or set of circumstances was held decisive of the question whether 
two or more lines of business conducted by an assessee constituted the same 
business within the meaning of s. 24(2) of the Income-tax Act. We may make 
a brief reference to the cases cited at the Bar which have, it is evident, been 
decided on a collective appreciation of the facts and circumstances of the cases 
and not on the application of any general principle. 

The first case, which was referred to by Mr. Kolah, was Chidambaram Chet- 
tiar v. Commr. of Inc.-tar, Madras®. In that case, a money-lending business 


2 (1965) 18 LT.R. 177. é 
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carried on by the assessee at Karaikudi in British India and another similar 
business carried on by him in the Federated Malay States at Penang were 
regarded as the same business because the business operations abroad were con- 
ducted in the same manner as they were conducted in India. It was found 
that even though a separate set of books of account were maintained for the 
business conducted abroad, copies of the day-book were periodically despatch- 
ed to the headquarters, there was frequent correspondence between the agents 
abroad and the assessee who asked for particulars and explanations and issued 
instructions regarding the conduct of the business, and there was a flow of 
remittance both ways according to the needs of the business and the final 
trading result was brought into the accounts at the headquarters at the end 
of the year. This, according to the Court, presented a picture of a trading 
organization inter-connected as head office and branch office with financial 
interdependence and unity of control If, on the facts found proved in that 
case, the Court came to the conclusion that there was a trading organization 
which was inter-connected and there was a financial inter-dependence. and 
unity of control between the businesses conducted by the assessee at home and 
abroad, evidently the business, on the test which we have set out earlier, must 
be regarded as the same business. 

In Rekhabohand Sarogs v. Commr. of Inc.-taz?, Mr. Justice Manohar Lall, 
who delivered the principal judgment of the Court, observed that the capital 
employed in the business of the agsessee was the same, that the accounts of 
the business were mixed up, that the items of expenditure were interwoven, 
that the overhead expenses were common, that the registered firm was carrying 
on business as merchants and that, therefore, he was free to conclude that the 
registered firm by engaging im speculation in different commodities such as 
hardware, cement, rice, wheat, yarn, salt, grain and hessian was not entering 
into different businesses. Here again, the conclusion of the Court is founded 
upon the existence of interweaving in many respects between the different lines 
of business conducted by a firm of merchants. 

In Govindram Bros. v. Comr. of Income-taz,4 the assessee-company was car- 
rying on since its incorporation speculation in various commodities in several 
markets, and the business was conducted in the same premises, by the same 
staff, and with the aid of the same accounts, and when the assessee-company 
sought to set off the loss under s. 24(2) of the Income-tax Act, it was held 
by this Court that speculation in cotton was the same business as speculation 
in silver and that the assessee-company was entitled to set off the loss in 
speculation in silver carried forward from the assessment year 1940-41 
against the profits from speculation in cotton in the asseasment year 1941-42 
under s. 24(2). Delivering the supplementary judgment of the Court, 
Mr. Justice Chagla, as he then was, observed that speculation by itself was not 
a nexus that connected the silver business with the cotton business conducted 
by the assessee and that what would make those businesses into one business 
was not the factor of speculation or the fact that the assessee did not take 
delivery of those commodities and did forward business, but some other inter- 
. connection or a nexus which had to be found independently of the speculative 
character of those businesses. It appears that the learned Judge, though with 
some reluctance, agreed on the facts with the view taken by Sir Leonard 
Stone, Chief Justice, that the business in speculation in cotton and speculation 
in silver conducted by the assesses was the same business. This case is evi- 
dently no authority for the proposition that certain facta found proved must 
inevitably lead to the inference that two sets of business conducted by an 
assesses are or are not the same business. 

In Hiralal Kalyanmal v. Commissioner of Income-taz, Bombay?, the asseasee 
was conducting the business of a selling agent of a textile mill and also 
the business of banking and speculation in cotton and cotton jatha busi- 


8 (1047) 15 LTR. 465. 5 (1042) 45 Bom. L.R. 115. 
*4 (1946) 48 Bom. L.R, 899, 
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ness. For these businesses the assesses maintained separate books of ac- 
count. It was held by the income-tax authorities that the two businesses con- 
ducted by the assessee were separate and disallowed certain expenses 
incurred by the assessee in collecting the outstandings of the cotton jatha busi- 
ness in computing the profits of the other business: and it was held by the Court 
that the question whether the two businesses conducted by the agsessee were sepa- 
rate businesses or were in reality two branches of the same business was a 
question of fact and that there was no evidence in that case on which the income- 
tax authorities could come to the conclusion recorded by them. We may observe 
that this case did not arise under s. 24(2) of the Income-tax Act, nor did the 
Court come to the conclusion that any particular facts or circumstances proved 
in the case must necessitate the inference of existence of the same business or 
of separate businesses. 


In K. 8. 8. Soundrapandia Nadar v. Commr. of Ino-taz®, the assessee was 
conducting business in grain and rice at Tuticorin in British India and was 
purchasing certain goods at Rangoon through his agents. He also entered into 
forward. contracts in respect of those goods through his agents at Rangoon. 
The agents sent to the asseasee from time to time statements of account in 
respect of these transactions in a separate folio m the same account books at 
Tuticorin. The financing of all the transactions was from Tuticorin and the 
control of all the transactions was under a single management. The Court on 
these facta held that the transactions in forward contracts carried on by the 
asseasee in the Rangoon grain market were a part of the general business of 
the asseeseo as a dealer in rice and grain and. that the asseasee was, therefore, 
entitled to set off the loss against the profits under s. 24(2) of the Income-tax 
Act. We may point out that Mr. Justice Viswanatha Sastri, who delivered 
the supplementary judgment of the Court, on a review. of the evidence came 
to the conclusion that the business was conducted by the same person, through 
the same agency, with the same funds, both with reference to the dealings in 
futures and forward contracts as well as ready goods, that the speculations in 
futures were entered into with a view to increase the profits of the business 
and also perhaps to impress the commercial public in Rangoon and command 
credit facilities and that the speculations were merely ancillary to the ready 
goods business and they converged to the same point, namely, the earning of 
profits as a result of the rice and grains business. It was evident from the 
finding of the Court that the speculation business was ancillary to the prin- 
cipal business in rice and grains and, therefore, the two lines were regarded as 
the same' business. This case also does not seem to lay down any principle 
of general application. 

The two members of the Tribunal have, in the present case, negatived the 
existence of interconnection, interlacing or interdependence between the two 
busineases conducted by the assessee. They have also negatived the existence 
of a unity of control and that finding is based on evidence. As we have al- 
ready pointed out, the closure of one of the two businesses would not have 
affected the texture or framework of the other business. Having regard to 
these facts, we do not think that any case is made out which would justify us 
in holding that the majority view taken by the Tribunal was erroneous. On 
the view taken by us, the answers to the questionst referred will be: 
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(1) That the business in speculation and the cloth business conducted by 
the assessee did not constitute one and the same business: 

(2) that there was evidence to justify the Tribunal’s finding that the spe- 
culation business and the business in cloth were two separate businesses, and 
the Tribunal has not misdirected itself in law in coming to that conclusion: 
and 

(8) On the facts and in the circumstances of the case, the agsessee was not 
entitled to set off inst the profits from the cloth business in the year of 
account the losses of Rs. 8,657,403 and Rs. 66,719 in the speculation business 
brought forward from the preceding years of account. 


The agsessee to pay the costs of the reference to the Commissioner of Income- 
tax. 


S. T. Desar J.. This reference raises the rather vexed question of the conno- 
tation and meaning of the expression ‘‘the same business’’ in s. 24(2) of the 
[ncome-tax Act in the context .of set-off of losses in computing the aggregate 
income of an assessee. No specific criterion, no infallible rule—inclusive or 
exclusive, no test of universal application is-to be expected in respect of a 
question which is largely one of fact. It has been said that we have to look 
at the nexus in determining whether two sets of business operations conducted 
by a person can or cannot be said to be the game business. Emphasis has some- 
times been laid on the place where the business is carried on, or the mode 
or method of carrying on the business, or the source from which the capital 
employed in the business has flown and other similar facts which indubitably 
have relevance in their own setting, and at times are of considerable import- 
ance. But, as I have already stated, it is impossible to expect any general 
test which can be applied in all circumstances and to all facts. Therefore, 
_ What we have to do in this case is to find out whether looking at the facts 
already found by the Tribunal it can broadly be said that the business of the 
assessee was or was not the same business as found by the Tribunal. I may 
repeat that the question is largely one of fact, though, of course, a Reference 
to Court is permissible, and indeed allowed, when it appears to the Court that 
the finding of the Tribunal was without any evidence to support it or that 
no proper legal inference had been drawn from proved facts or if the Court 
is satisfied that the Tribunal had misdirected itself in law. The facta leading 
up to this Reference and the somewhat chequered history of the cage have 
been succinctly set out by my brother and it is not necessary for me to reite- 
rate the same: nor is it necessary for me to set out in this judgment the six 
factors which found favour with the Judicial Member of the Tribunal and led 
him to the conclusion that in this case the business conducted by the assessee 
was ‘‘the same business’’ within the meaning of s 24(2) of the Income-tax 
Act. I shall very briefly refer to those six factors, which Mr. Kolah, learned 
counsel for the has very strongly relied upon and indeed urged as 
decisive of the case. The argument has been that these six factors were not 
properly -appreciated by the majority of the members of the Tribunal as was 
done by the Judicial Member when the matter first came up before the 
Tribunal. 

The first factor relied on by Mr. Kolah is that the asseasee maintained only 
one set of books of account. A person may indulge in numerous distinct, sepa- 
rate and wholly unconnected businesses and may choose to keep his accounts 
in one set of books, even if he follows the mercantile system of accounts. There 
is no obligation on him to maintain separate seta of books of account in 
respéct of his separate business activities or operations.. This factor no doubt 
may be of cogency and even of particular importance in a given case. But 
that does not mean that it has to be looked upon as of such importance that 
it can ledd the Court to the conclusion which it is asked to reach. 

The second factor very strongly and strenuously pressed for our acceptance 
by Mr. Kolah is that the assessee carried on his speculation business as well as 

® e 


1959.} MANILAL DÀHYÅBHAI t comm. INC FTAX—S. T. Desai J. 1867 


his business in cloth at the same place, viz., at his shop in Champa Galli. A 
cloth merchant may from his office or shop give instructions for purchase or 
sale of commodities or shares or securities on a very large scale: but that does 
not mean that he is carrying on that business from that very shop. At the 
time of giving instructions he merely happens to be there. In a case of this 
nature, viz., where speculation is carried on in several commodities, the place 
from which instructions are given, or the place where instructions are received, 
or the place where the statements of accounts and ankadas are received, or 
even the place where the merchant keeps the record of his speculation transac- 
tions is not of any particular importance. In a loose sense, it may be said to 
be the place where he tarries on his business, but that certainly is not a factor 
to which any importance can be attached. 

Then there is the factor of the same staff being employed in respect of the 
speculation business and the business in cloth carried on by the asseasee. It 
is not possible to attach any particular importance to this factor also in view 
of the nature of the two businesses. Very little work, if any, had to be done 
by the staff employed for the cloth business which, it is said, also helped in 
the speculation business. : 

Then there is the factor of the capital employed for both the businesses being 

the same. There can be cases in which the employment of capital in the 
businesses may have some bearing on the determination of the question. But 
in the present case I do not see how the assessee can rely on the factor that 
it was the same capital which was employed in both the businesses. In the 
speculative business, which consisted of forward transactions, he received pro- 
fits and paid-off losses in respect of that business with his own monies, and it 
was with his own monies that he carried on the cloth business. Therefore, the 
source of the-capital employed in the two businesses cannot have any parti- 
cular importance in the present case. 
- Then there are the last two elements relied on by Mr. Kolah. They relate 
to receipt of monies and over-head expenses. The factor of receipt of money 
bas little bearing on the question before us; and the payment of overhead 
charges also has hardly any bearing on the point when we are dealing with a 
speculation business of the nature carried on by the assessee. . it 

It has been argued by the learned counsel for the assessee that these six are 
all tests which have been applied by Courts in numerous cases in determining 
the question of the nature involved in this case and should be considered not 
separately but together. I agree that these are all relevant factors to be taken 
into consideration, though I do not regard them as tests: it is their cumulative 
effect that should weigh in the ultimate determination of the question. Of 
course, it would not be a correct approach to put them in a series of separate 
compartments and see whether each of them by itself cannot pass the test of 
interconnection and unity of business. This test of inter-connection and unity 
of business was emphasised by Rowlatt, J. in Scales v. George Thompson & Co. 
Ltd., and his observations in that case have now become locus classtcus 
(p. 89): : 

“I think the real question is, was there any inter-connection, any interlacing, 
any inter-dependence, any unity at all embracing those two businesses;...” 
In that case, a similar question arose in respect of business activities of a limited 
company which engaged in ship-owning and underwriting, and the view was 
taken that the operations of ship-owning and underwriting did not constitute 
one business but were two separate businesses. The celebrated- dictum of 
Rowlatt J. has been referred to practically in every case decided by Courts in 
India under s. 24, and affords guidance to the Court in determining the 
question. The emphasis, as I read this passage, ia on the element of unity 
embracing the two businesses. The inter-connection, the interlacing or the 
interdependence must be real—one of substance—and such as would go to esta- 
blish the unity of the business. An examination of the short judgment of the 
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learned Judge in that case and the facts of that case go to show that it was the 
nature of the two business activities which weighed with the Court in deciding 
the question. In the same judgment, the learned Judge also observed (p. 89): 
“...I cannot conceive two businesses that could be more easily separated than those 
two. They both have something to do with ships; that is all that can be said about 
them. One does not depend upon the other; they are not interlaced; they do not dove- 
tail into each other, except that the people who are in them know about shipa; but the 
actual conduct of the business shows no dovetailing of the one into the other at all, 
They might stop the ships and it does not affect the underwriting.” 
Having regard to the facts and circumstances of this case, I would a to 
lay stress on the nature of the two businesses. In determining the question 
whether two businesses can be called the same business or not, considera- 
tion must be directed to the concordant activities, if any, and to the basie 
singleness, if any, of the two businesses.. If the activities are diverse and dis- 
tinct and there is no basio oneness in the nature of the two businesses, then 
it cannot be said that they are the same business for the purpose of s. 24(2) of 
the Income-tax Act. 

Our attention was drawn by the learned counsel for the assessse to a number 
of decisions which have already been examined by my brother. I do not see 
anything in those cases which lends support to the argument pressed for our 
acceptance by Mr. Kolah. I shall make only one observation on those cases. 
From an examination of those cases it does emerge that the nature of the two 
businesses must in some way be shown to be connected: and in the case before 
us it is extremely difficult to see how the nature of the cloth business was 
connected with the nature of the business in speculation carried on by the 
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Here are two businesses conducted by the assessee with his own capital, and 
I shall assume that they were conducted from the same place, viz., his cloth 
shop in Champa Galli, which is one of the centres of cloth trade in Bombay. 
He is maintaining one set of books of account. In substance and reality, that 
is all there is to it. The other so-called factors are hardly of any importance. 
On the other hand, it is clear that in no sense one business depended on the 
other, unlæs the financial capacity of the assessee was to be taken into consi- 
deration. That certainly-is not a relevant factor. There is no element of 
unity save the object of making profit. That, again, is not a factor which is 
relevant to the question before us. There was no interlacing and no blending 
of the two busineases which were totally diverse and distinct commercial opera- 
tions. The nature of the two businesses, I may repeat, was wholly different. 
On these facts, it is extremely difficult to say that the majority of the members 
of the Tribunal were in error when they held against the assessee. Moreover, 
in this reference we are not making an enquiry as to whether the Tribunal 
was right or was in error in the conclusion reached by it. We have only to 
satisfy ourselves whether there was any evidence on which the Tribunal could 
have reached the conclusion drawn by it. It is not possible to say that the 
Tribunal has failed to draw any proper legal inference from the proved facts . 
of: this case, nor is it possible to say that it has misdirected itself in law on 
any point. I agree that the answers to the three questions should be as stated 
by my learned brother. 


Solicitors for the applicant: Ramanlal & Himatial. 
Solicitor for the respondent: P. G. Gokhale. 
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Before Mr. Justice Shah and Mr. Justice -S. T. Desai. 


THE NEW MAHALAXMI SILK MILLS, LTD., BOMBAY 
v. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY.“ 


Indian Income-tax Act (XI of 1922), Sec. 23A—Proper order under s. 23A when may be. 
passed—Net commercial profits how to be ascertained—Tax to be deducted from 
commercial profits whether to be computed on commercial profits. 

Under g. 28A of the Indian Income-tax Act, 1922, (as it stood before its amend- 
ment by the Finance Act, 1955), it is for the Income-tax Officer to ascertain, having 
regard to the profits, the anticipated amount of tax which would have to be deducted 
to find out the net commercial profits, in the light of all the circumstances then pre- 
sent to his mind, and thereafter to relate the same to the amount of dividend de- 
clared. If, having regard to the net commercial profits so ascertained, it appeared 
to the Income-tax Officer that it would not be unreasonable to distribute sixty per 
cent. of such income as dividend amongst the shareholders, an order under s. 28A 
of the Act may properly be passed. 

Commr. of Inc.-tax v, F. L. Smidth & Co.’ referred to. 


Tue facts appear in the judgment. 


N..A. Palkhivala, for the applicants-assessees. 
G. N. Joshi, for the respondent. 


Suan J. The assessee is a private limited company. Fór the year of ac- 
count 1949-50 according to the balance-sheet a net profit of Rs. 8,867 resulted 
in the business of the asseasee. The assessee distributed Rs. 12,800 as dividend 
to the shareholders. In the assessment proceedings the Income-tax Officer 
assessed the assessable income of the assessee at Rs. 1,387,698. The Income-tax 
Officer disallowed to the assessee Rs. 55,459 included for excess provision for 
bonus for the year under reference, Rs. 33,000 for under-valuation of stock 
and Rs. 20,483 for excess provision for bonus for 1947-48 and 1948-49. He 
also disallowed Rs. 45,020 on charity account and Re. 1,053 on Diwali aceount 
and made a slight adjustment in respect of the claim for depreciation. Find- 
ing that the asseasee had not distributed as dividend sixty per cent. of the 
ussessable income leas the amount of income-tax and super-tax payable by the 
usseasee, the Income-tax Officer passed an order under s. 23A of the Income-tax 
Act. Against that order an appeal was preferred to the Appellate Assistant 
Commissioner, and the matter was ultimately brought before the Tribunal. 
The Tribunal observed that in considering whether an order under s. 28A may 
be passed against the asseasee the Income-tax Officer ought to have regard 
to the commercial profits and not the assessable profits. The Tribunal assessed 
the commercial profits of the agseesee, as at the date on which the amount 
of dividend was resolved to be distributed, at Ra. 56,800. Computing on. that 
amount a tex liability of Rs. 19,325, the Tribunal held that Rs. 37,475 were 
the net commercial profits of the asseesee for the year under reference and 
sixty per cent. of that amount being Rs. 22,485 and as the asseasee had distri- 
buted as dividend only Rs. 12,800, an order under s. 23A of the Income -tax 
a was properly passed by the income-tax authorities. 

In this reference, Mr. Palkhivala for the assessee has contended firstly that 
the Tribunal was in error in estimating the tax liability of the assessee, while 
assessing the net commercial profits, at Re. 19,825, and, secondly, that the 
Tribunal was in error in adding the amount of Rs. 20,433 standing to the 
credit of the bonus provision account to the net profit of Rs. 3,367 in ascer- 
taining the profit available for declaration of dividend. 

Section 23A of the Income-tax Act, as it stood before its amendment by the 
Finance Act, 1955, in so far as it is material, provided by the first sub-section: 


*Deoided, Juna 17, 1969. Tnoome-tax Re- 1 (1089) 85 I.T.R. 183, 
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“Where the Income-tax Officer is satisfied that in respect of any previous year the 

profits and gains distributed as dividends by any company up to the end of the sixth 
month after its accounts for that previous year are laid before the company in general 
meeting are less than sixty per cent of the assessable income of the company of that 
previous year, as reduced by the amount of income-tax and super-tax payable by the 
company in respect thereof, he shall, unless he is satisfled that having regard to losses 
incurred by the company in earlier years or to the smallness of the profit made, the 
payment of a dividend or a larger dividénd than that declared would be unreasonable, 
make...an order in writing that the undistributed portion of the assessable income of 
the company of that previous year as computed for income-tax purposes and reduced 
by the amount of income-tax and super-tax payable by the company in respect thereof 
shall be deemed to have been distributed as dividends amongst the shareholders as at 
the date of the general meeting aforesaid...” 
The object of the section is to prevent the avoidance of liability to pay super- 
tax by the shareholders of companies in which the public are not substan- 
tially interested. Income-tax paid by the company on its profits is by s. 49B 
of the Act deemed to be paid on behalf of the shareholders, but the share- 
holders have to pay super-tax on dividends received by them even if the com- 
pany has paid super-tax out of its profits. The rates of super-tax applicable 
to companies are substantially lower than the rates applicable to other asseasecs. 
Lest by the expedient of not distributing the dividends and converting the 
accumulated profits into capital and distributing the same as bonus shares, the 
higher rate of super-tax may be avoided, the Legislature enacted this section. 
The provisions of the section are in terms (subject to an exception to be pre- 
sently noticed) mandatory, if the condition that the profita and gains distri- 
buted as dividends are less than sixty per cent. of the assessable income reduced 
by the income-tax and super-tax payable by the company is fulfilled. The 
Income-tax Officer has, however, a discretion not to make an order if he is 
satisfied, having regard to the losses incurred by the company in the earlier 
years, or to the smallness of the profits made, that the payment of a larger divi- 
dend would be unreasonable. 

It is undisputed that the Income-tax Officer assessed the total profits of the 
asseasee at Rs. 1,837,693, and the tax payable in respect thereof was Ra. 49,689. 
Sixty per cent. ‘of the balance considerably exceeded the total dividend: de- 
clared by the assessee, and Mr. Palkhivala for the assessee has not contended 
that the case is one in which the primary condition about the inadequate dis- 
tribution of profits or income as dividends was not satisfied. But he contends 
that éven if the primary condition is fulfilled, the Income-tax Officer had to 
consider whether, having regard to the smallness of the profits made, payment 
of a larger dividend than the one declared would be unreasonable. Mr. Palkhi- 
vala says that having regard to the smallness of the profits made by the 
assesses it would, in the circumstances of the present case, be unreasonable 
to declare a larger dividend. 

It is now well settled that the expression ‘‘profit made’’ in s. 283A, sub-«. (1), 
means commercial profits and not assessable profits. In Commr. of Ino.-tazx v. 
F. L. Smidth & Co.', a Division Bench of this Court (to which my learned 
brother was a party) held that in considering the smallness of the profits made 
by a company the profits that the Income-tax Officer had to consider were not 
the total income referred to in s. 28A(1) but the actual profits from a com- 
mercial point of view. The Income-tax Appellate Tribunal has (as it was 
bound to) followed that view and has, in para. 6 of its judgment, proceeded 
to assess the commercial profit of the assessee at Rs. 56,800. But that was 
evidently the gross commercial profit of the assessee as at the date on which 
the general meeting for resolving upon the distribution of dividend was held. 
Out of this amount the Tribunal purported to deduct Rs. 19,325, being 
the appropriate tax payable in respect of an income of Rs. 56, 860. In our 
view, in making a deduction of Rs. 19,325 only for tax liability the Tribunal 
1 (1958) 35 LT.R. 183. 
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was in error. The income-tax payable by an asseasee does not bear any defi- 
nite relation to his commercial profits. Even if the assessee has made pay- 
ments which he is not entitled to deduct in ascertaining the assessable income, 
the commercial profits are to that extent depleted. It would, therefore, in 
our judgment, be an error to deduct merely the amount of tax computed on 
the commercial profits to ascertain the profits made. Before the Tribunal it 
was contended that out of the commercial profits the total amount of tax 
payable by the assessee should be deducted. The Tribunal was of the view 
that the assessee must adopt one of two methods, viz., (i) to deduct from the 
assessable income the amount of tax paid and thereafter to ask the Income- 
tax Officer to ascertain whether the profits were so small that an order under 
s. 283A (1) need not be passed, or (ii) to confine itself to the circumstances 
existing at the date on which the general meeting was held and to take the 
commercial profits as the basis and to deduct therefrom the appropriate tax 
payable on the profits so ascertained. But the question is, in our judgment, 
not of any option vested in the assessee. The Income-tax Officer has to exer. 
cise his powers subject to the limitations prescribed by s. 23A. The first con- 
dition of which he must be satisfied is that the profita and gains distributed 
by the asseesee as dividend amongst the shareholders is less than sixty per cent. 
of the assessable income reduced by the amount of income-tax and super-tax 
payable in respect thereof. Even if this condition is satisfied, if, having re- 
gard to the losses sustained in the previous years or to the smallness of the 
profits made, it would be unreasonable to distribute a dividend larger than 
the one declared, the Income-tax Officer will not pass the order that the un- 
distributed portion of the assessable income shall be deemed to be distributed 
as dividends. It was, therefore, for the Income-tax Officer to ascertain, having 
regard to the profits, the anticipated amount of tax which would have to be 
deducted to find out the net commercial profits, in the light of all the circum- 
stances then present to his mind, and then to relate the same to the amount of 
dividend declared. If, having regard to the net commercial profits so ascertain- 
ed, it appeared to the Income-tax Officer that it would not be unreasonable to 
distribute sixty per cent. of such income as dividend amongst the shareholders, 
an order under s. 28A of the Income-tax Act may properly be made. In the 
present case, the Tribunal having proceeded to deduct only Ra. 19,825, which 
was the amount of tax payable on the income of Rs. 56,800, in our view, an 
error has been committed in confirming the order passed by the Income-tax 
Officer under s. 28A of the Act. 


Mr. Palkhivala contends that even the commercial profits ascertained by 
the Tribunal were erroneously ascertained. According to him, the commercial 
profits of the agsegsee amounted to Rs. 86,867 and no more, and the amount 
of Rs. 20,488 under the head ‘‘bonus excess provision credited to the profit 
and loss account” was wrongly included in the commercial profits. This argu- 
ment of Mr. Palkhivala we are unable to accept. The assessee had year 
after year been setting apart certain amounts towards liability likely to arise 
for payment of bonus to the labourers employed in its factory. Normally the 
assesses used to set apart every year an amount approximately equivalent to 
three months’ salary payable to the employees. It appears, however, that in 
1947-48 the provision made on this account exceeded the amount actually paid 
as bonus by Re. 218-5-6; in the year 1948-49 it exceeded by Rs. 3,972-12-6 and 
in the year 1949-50 the provision made on this account exceeded the actual 
liability by Rs. 16,241-12-3. At the commencement of the year 1950-51 the 
asseeszee had an accumulated balance of Rs. 20,432-14-8 in the bonus provision 
account and it set apart an amount of Rs. 1,00,000 towards the contingent lia- 
bility for payment of bonus to its employees in that year. The employees 
had claimed an amount equivalent to four months’ salary as bonus. The 
dispute was taken to the Industrial Court and ultimately by order, 
dated February 28, 1951, an award was made whereby the liability of the 
assessee to pay bonus to ita employees for that year was restricted approxi- 
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mately to half the amount set apart. But in assessing its commercial profits 
the asserssee sought to deduct the entire amount of Rs. 1,00,000. The Income- 
tax Appellate Tribunal held, having regard to the claim made by the em- 
ployees, that the asseasee did not act unreasonably in setting apart Ra. 1,00,000 
towards the contingent liability for bonus, but it was of the view that the 
agsessee should have taken into consideration the accumulated amount of 
Rs. 20,432 odd before setting aside an additional amount to meet that contingent 
liability. The Tribunal, therefore, added the amount of Rs. 20,432-14-3 to the 
profits for the year under account and computed the commercial profits on that 
footing. In our view, the Tribunal was right in so doing. If there was an 
undisbursed residue of Rs. 20,432-14-8 in the bonus provision account, and the 
asseesee' was faced with a claim for bonus which was not defined but the ex- 
tent whereof was estimated at Re. 1,00,000, the assesasee was bound to take 
into account the amount lying accumulated and to make a provision during 
the year of account only for the balance. Mr. Palkhivala contends that 
the amount of Rs. 20,432-14-8 did not represent the accumulated amounts of 
excess in the bonus provision account out of the sums set apart during the pre- 
vious years, but it represented amounts which were due and payable as 
bonus to the empldyees but which were for certain reasons not received by 
them. No such argument, however, appears to have been raised before the 
Tribunal, and we do not think we will be justified in allowing Mr. Palkhivala 
to raise this new plea for the first time before us. 

Mr. Joshi for the Department contends in the first instance that the ex- 
pression ‘‘profit, made’’ occurring in 8. 23A(1) of the Income-tax Act means 
the gross profits realised by the assessee without deducting the amount of tax 
payable. But evidently s. 283A is enacted with a view to prevent accu- 
mulation of large amounts of profits without distribution of adequate divi- 
dends: and dividends can only be distributed after deducting the amount of 
tax payable from the assessable income. It is only after the tax pay- 
able by the assessee is deducted from the assessable income that there 
will be a net profit remaining with the assessee distributable as dividend 
amongst the shareholders. If the view contended for by Mr. Joshi were to be 
accepted, the assessee may have to pay dividend out of ita reserve. We are, 
therefore, unable to accept the argument that the expression ‘‘profit made’’ 
occurring in s. 23A(1) is the gross commercial profit without deducting the 
amount of tax payable. 

Mr. Joshi has then contended that the amount of tax deductible out of the 
commercial profits must be appropriate to its quantum. That argument also 
we are unable to accept. As we have already observed, the commercial profita 
bear no real relation to the assessable profits, and the tax is payable on the 
asseasable profits and not on the commercial profits. 

Mr. Joshi has finaly contended that in any event the assessee may be en- 
titled to deduct from the gross commercial profits only such amount as tax 
as he could, having regard to its transactions, have anticipated as likely to 
be imposed by the income-tax authorities and not the total amount of tax 
which may ultimately be assessed. That argument, in our judgment, has sub- 
stance. If, with a view to provide for contingent liabilities, the asseesee has 
appropriated a certain amount, evidently the tax which he must have anti- 
eipated as likely to be imposed on him will have to be computed after exclud- 
ing from its gross profits the amount so set apart. The assessee cannot con- 
tend that in assessing the net commercial profits the whole of the amount so 
set apart for méeting contingent liabilities should be deducted whereas in 
assessing the tax which he must have reasonably expected as payable by him 
the total amonnt of tax assessed by the income-tax authorities should be de- 
ducted. 

The Tribunal has held that the net commercial profits made by the assessee 
during the year under account amounted to Rs. 37,475. That, for reasons 
set put. earlier, is erroneous.. We are unable, on the materials before us, to 
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ascertain the amount of tax which may have been reasonably anticipated by 
the assessee as likely to be assessed having regard to its transactions at the 
date on which the dividend was declared at the general meeting, viz., July 25, 
1950. In that view of the case, we are unable to answer the question which 
has been framed by the Tribunal. We, therefore, remand the case to the 
Tribunal with a direction that the Tribunal do submit a supplementary state- 
ment of the case setting out the appropriate amount of income-tax deduc- 
tible out of the amount of Rs. 56,800 and which the assessee may have 
reasonably anticipated as likely to be assessed after taking into consideration 
the profit made by it and the contingent liability for payment of bonus to the 
employees of its factory. The supplementary statement to be submitted before 
December 31, 1959. 


Solicitors for the assessee: Chimanlal Shah & Co. 
Solicitor for the Commissioner: P. G. Gokhale. 


Before Mr. Justice Shah and Mr. Justice S. T. Desai. 


ONKARMAL MEGHRAJ v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY I, BOMBAY.* 

Indian Income-taz (Amendment) Act (I of 1959), Secs. 2, 4—Indian Income-taz Act 
(XI of 1922), Sec. 34—Notice issued under s. 34 after April 1, 1956, whether can 
be challenged on ground that notice not issued within period prescribed by un- 
amended s. 34(1)(a}—Such notice issued before April 1, 1956, whether affected by 
bar of limitation prescribed under unamended s. 34(1)(a)—Interpretation of sta- 
tute—Whether Statement of Objects and Reasons can be pressed into service in 
tnterpreting words in statute. 


Under s. 4 of the Indian Income-tax (Amendment) Act, 1959, a notice Issued 
under s. 34 of the Indian Income-tax Act, 1922, after April 1, 1956, for reopening 
assessment cannot be called in question on the ground that the notice was not 
issued within the period prescribed by s. 34(1)(a) of the Indian Income-tax Act 
before its amendment by the Finance Act, 1956, but all other pleas which circum- 
scribe the jurisdiction of the Income-tax Officer can be entertained. To a notice 
for assessment or re-assessment under s. 34(1)(a) issued before April 1, 1056, 
and to an assessment or reassessment pursuant to such notice, by s. 4 of the Indian 
Income-tax (Amendment) Act, 1859, the plea of a bar of limitation under s 34 
before it was amended by the Finance Act, 1958, cannot be entertained. 

In interpreting the words used in a statute, especially when the words used are 
plain, the Statement of Objects and Reasons cannot be pressed into service. In 
construing a statute the Court may consider the legislative history, may also 
consider what was the understanding of the law prior to the amendment and may 
even ascertain what the defect sought to be remedied by enacting the amending 
Act was. But the Courts are not entitled to interpret the Act by assuming that 
the Legislature has effectuated the purpose which it had in mind as set out in 
the Objects and Reasons and has only effectuated that purpose and no other 
purpose. 


Tue facts appear in the judgment. 
N. A. Palkhivala, with M. M. Jhavery, for the agsessee. 
G. N. Joshi, with R J. Joshi. for the respondent. 


Suan J. This Reference substantially concerns two distinct assessments. 
Qne part of the reference relates to the assessment year 1944-45 in which eleven 
Agsessees are interested and the other part relates to the assessment year 1943-44 

*Deoided, Juas 25, 1969. Tnoome-tax Reference No. 54 of 1953. 
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in which the asseasee Onkarmal Meghraj is interested. We are at this stage 
primarily concerned with the assessment of the following eleven agseasees: 
Narayandas Pokermal 
Govindram (s/o No. 1) 
Bhagwandas -do- 
Vasudeo -do- 
Meghraj Pokermal 
Onkarmal Meghraj (s/o No. 5) 
Banarasilal -do- 
Beniprasad -do- 
Hanumandas Sewakram 
Kedarnath (s/o No. 9) 
Durgaprasad = -do-. 
Sixteen persons entered on May 19, 1980, into an agreement to conduct a busi- 
ness in partnership in the name of Messrs. Narayandas Kedarnath. Amongst 
these sixteen partners there were three sets of persons who constituted Hindu 
united families. Narayandas Pokermal and his three sons—Govindram, Bhag- 
wandas and Vasudeo—constituted one Hindu united family; Meghraj Pokermal 
and his three sond—Onkarmal, Banarasilal and Beniprasad—constituted another 
Hindu united family and Hanumandas Sewakram and his four sons—Kedar- 
nath, Banarasidas, Durgaprasad and Harkisondas—constituted the third 
Hindu united family. Beside these thirteen persons there were three strangers 
who were partners in the firm. For the assessment year 194445, the members 
of the original three Hindu united families made returns for income-tax in their 
status as individuals returning their respective shares in the income of the firm. 
The Income-tax Officer following his view in the previous year of assessment 
ordered that, the firm of Narayandas Kedarnath be registered under s. 26A of 
the Income-tax Act and the total income be assessed in the hands of only six 
viz. the three outsiders and the three Hindu united families of Nara- 
yandas Pokermal, Meghraj Pokermal and Hanumandas Sewakram and he 
closed the assesament of the remaining assessees by declaring their cases as of 
‘no assessment’’, Against the order parsed by the Income-tax Officer, the 
three Hindu united families preferred appeals to the Appellate Assistant Com- 
missioner and claimed that the income of the sons of the respective Managers 
in the three Hindu united families be excluded from the family inceme as it 
belonged to those sons exclusively and was not the income of the Hindu united 
families to which they belonged. In support of their contention, they relied 
upon an agreement reached with the Income-tax Department for the assess- 
ment years 1939-40 to 194142 by which it was admitted that a partition had 
taken place in the three families on July 19, 1940. The Appellate Assistant 
Commissioner, following the decision of the Tribunal in respect of the profits 
from the firm for the assessment year 1943-44, directed the Incoine-tax Officer 
to quash the assessment of the three Hindu united families and to tax the 
income assessed in the hands of the Hindu united family in the hands of the 
separated members of the family entitled to receive the income. The Income- 
tax Officer purporting to exercise powers under s. 34 then issued notices to all 
the thirteen members of the original three Hindu united families for re-open- 
ing the assessment of the year 194445. These notices were issued in April 
1954, after obtaining the Commissioner’s approval for taking action under 
g. 84(1) read with s. 34(3) as amended by Act XVIII of 1958. For the pur- 
pose of these assessments, the assessees Narayandas, Meghraj, Hanumandas 
and Beniprasad, respectively assessees Nos. 1, 5, 9 and 8 in the table set out 
hereinbefore made their fresh returns in the statua of individuals and the other 
assessees made their returns in the status of Hindu united family. It may be 
observed that all the thirteen asseasees had submitted their original returns as 
individuals and the Income-tax Officer had assessed them in the status of 
Hindu united family. Against the order passed by the Income-tax Officer 
assessing the thirteen assessees as separated members of the families entitled 
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to receive their share of income from the firm in separate shares, appeals were 
preferred to the Appellate Assistant Commissioner and that officer confirmed 
the order passed by the Income-tax Officer. In appeal to the Tribunal, the 
order passed by the Income-tax Officer was substantially confirmed. The 
Tribunal held that the notices issued by the’ Income-tax Officer in April 1954 
were issued under s. 34(1)(a@) read with s. 84(3) as amended by s. 18 of the 
Income-tax (Amendment) Act, 1958, and that the Act having retrospective 
operation as from April 1, 1952, the notices issued on the assessees were within 
the period of eight years ‘prescribed by s. 84(1) (a). They also held that the 
case of the other seven members who were appellants before them fell within 
a. 34(1) read with s. 84(3) of the Income-tax Act as amended. Accordingly, 
the Tribunal confirmed the order passed by the Revenue Authorities. 

On applications made by these eleven assessees, the Tribunal has referred the 
following question: 

“Whether, having regard to the direction given by the Appellate Assistant Com- 
missioner in his order dated March 9, 1954, in the case of the appropriate Hindu undivided 
families and having regard to the second proviso to section 34(3) as amended by section 
18 of the Indian Income-~tax (Amendment) Act, 1953, the reassessment made by the 
Income-tax Officer on January 31, 1955, in the case of any one or more of the asseasees, 
is governed by any limitation period such as mentioned in the substantive part of 
section 94(3)?” 

Tn respect of the four assessees, Narayandas, Meghraj, Beniprasad and Hanu- 
mandas, the Tribunal has referred the following question: 

“Whether in the case of the asseasee, the remedy available to the Income-tax Officer 
has already become time-barred under section 34 before that section was amended in. 
1953 with retrospective effect from April 1, 19537”. 

Section 34(1) by the first sub-section, in so far as it is material, before it was 
amended by the Fmance Act of 1956 provided: t 

“ye 

(a) the Income-tax Officer has reason to believe that by reason of the omission 
or failure on the part of an assessee to make a return of his income under section 22 
for any year or to disclose fully and truly-all material facts necessary for his assessment 
for that year, income, profits or gains chargeable to iIncome-tax have escaped assess- 
ment for that year, or have been underassessed, or assessed at too low a rate, or have 
been made the subject of ‘excessive relief under the Act, or excessive loss or depreciation 
allowance has been computed, or g 

(b) notwithstanding that there has been no omission or failure as mentioned in 
-clause (a) on the part of the assesseo, the Income-tax Officer has in consequence of in- 
formation in his possession reason to believe that income, profits or gains chargeable to 
income-tax have escaped assessment for any year...” 
he may in cases falling under cl. (a) at any. time within eight years and in 
cases falling under cl. (b) at any time within four years of the end of that 
year, Serve on the assessee or agsessees a notice under subs. (2) of s. 22 and” 
may proceed to assess or re-assess all such income, profits or gains. By the 
Finance Act of 1956, the time limit of 8 years was omitted from subs. (1) in 
its application to el. (a). It is evident that whereas before April 1, 1956, 
notice of assessment or reassessment could be issued under s. 34(1)(a) within 
eight years from the last day of the year of assessment to which the notice 
related, under the amendment made by the Finance Act, 1956, that notice 
could he issued at any time subject to certain conditions prescribed by the 
proviso incorporated in s. 34(1)——-one of the important conditions being that 
the income which had escaped assessment was rupees one lakh or more. 

Counsel for the assessees contends that having regard to the cireumstances of 
the case the conditions prescribed for the issue of a notice under s. 84(1)(a) are 
absent and the notices issued against the assessees for reassessment are invalid. 
It is submitted that all the assessces had made their returns containing full 
and true disclosure of all the material facts necessary for assessment of the 
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income in the year 1944-45 and, therefore, notices under s. 34(1) (a) could not 
be issued for reopening the assessment and that the Tribunal was in error 
in holding that, because in the year 1954 some of the assesseés had submitted 
fresh returns in their status as individuals, ie. as separated members of 
the erstwhile Hindu united families, whereas in the earier return they had made 
their returns as individuals, the assessees had omitted or failed to disclose fully 
and truly all material facts necessary for the asseasment. It is not disputed that 
the agsessees have in the fresh returns made by them made claims which were 
inconsistent with the claims made by them in the earlier returns.’ In the original 
returns made by the eleven agseasees they had claimed that they were separated 
members and were partners of the firm in their individual rights. After the - 
order of the Appellate Assistant Commissioner four out of the eleven asseasecs 
made their returns in the status of individuals, and the remaining in the status 
of Hindu united families. Even the four members made their returns claiming 
that they were sole coparceners in their families. In the view we take in this 
case we do not propose to express at this stage any opinion on the correctness 
of the view of the Tribunal in ita order dated July 81, 1958, that the facts 
Tepresented by all the eleven agsessees were ‘‘diametrically opposed to the real 
state of affaire”. 

Counsel for the asessees contends that in any event the right to reopen the 
assessment was barred by limitation before the date on which fresh assessment 
was made, and that right cannot be revived by. the subsequent amendment of the 
Act. The period of eight years from the last day of the year of assessment expir- 
ed on March 81, 1953, and the notice for reopening the assessment was admittedly 
not issued before that date, and, therefore, the amendment of s. 34 by the 
Finance Act of 1956 may not authorise the Income-tax Officer to reassess the 
agssessees, because the period during which the ‘order of re-assesament may be 
made has expired. But Mr. Joshi contends that even if the period prescribed 
-by 8. 84(1) for issuing a notice of reassessment under cl. (a) had expired, the 
reassessment proceedings are validated by the Indian Income-tax (Amend- 
ment) Act, 1959 (Act I of 1959) which provides that in certain cases the 
issue of a notice under s. 84(1)(a) and the assessment or reassessment in 
consequence thertof shall not be called-in question on the ground that the 
period prescribed in that behalf had expired. By s. 2 of Act I of 1959 sub-s. (4) 
has been added to s. 34 of the Income-tax Act. That sub-section reads as follows: 

“A notice under clause (a) of sub-section (1) may be issued at any time notwith- 
* standing that at the time af the issue of the notice the period of eight years specified in 
that sub-section before its amendment by clause (a) of sectlon 18 of the Finance Act, 1956, 
(18 of 1956), had expired in respect of the year to which the notice relates.” 
Evidently, this provision is prospective in terms and a notice under s. 34(1) (a) 
may, since the enactment of Act I of 1959, be issued at any time notwithstand- 
ing that the period of eight years prescribed by sub-s. (1), cl. (a), before it was 
amended by Act of 1956 had expired. Presumably this provision was enacted 

` with a view to supersede a judgment of the Calcutta High Court in which it 
was held that to a notice of assessment or reassessment issued under s. 34(1) (a) 
‘as amended by the Finance Act of 1956, when the period of eight years after 
the last day of the year of assessment to which the notice relates, had expired 
before the Finance Act of 1956 was enacted the plea of a bar of limitation 
could effectively be set up. By s. 4 of Act I of 1959 it was provided: 

“No notice issued under clause (a) of sub-section (1) of section 34 of the principal 
Act at any time before the commencement of this Act and no asseasment, re-assessment 
or settlement made or other proceeding taken fn consequence of such notice shall be 
called In question in any Court, tribunal or other authority merely on the ground that 
at the time the notice was issued or at the time the assessment or re-assessment was 
made, the time within which such notice should have been issued or the assessment 
or re-asseasment should have been made under that section as in force before tts 
amendment by clause (a) of section 18 of the Finance Act, 1956 (18 of 1956), had 
expired.”. ©: . .- 


1989.) ONKABMAL MEGHRAJ v. COMM. 1NO.-TAx—Shah J. 1377 


Whereas by s. 2 the Income-tax Officer was authorised to issue notice of assess- 
ment or re-assesament even if the period preseribed in that behalf by s. 34(1) 
before that section was amended by the Finance Act of 1956 had expired, by s. 4 
it was inter alia enacted that a notice issued under s. 34(1) (a) at any time before 
the commencement of the Act I of 1959 could not be called m question on the 
ground that when the notice was issued, the time for issuing the notice before the 
clause was amended had expired. Counsel for the assessees contends that s. 4 was 
enacted with a view only to validate notices which had, even though the period 
of eight years from the last day of the assessment year had expired, been 
issued under sub-s. (1) of s. 34 as amended by the Finance Act of 1956. It 
is submitted that the expression ‘‘at any time’’ used in s. 4 means ‘‘at 
any time after the Ist of April 1956’’ and the words ‘‘clause (a) of sub-sec- 
tion (1) of section 34’’ occurring in the first clause mean ‘‘clause (a) of 
sub-section (1) of section 34 as amended by the Finance Act of 1956”. 
Counsel stated that any other interpretation of the section is likely to give 
to s. 4 a wider retrospective operation than was intended by the Legislature 
and in effect to supersede certain other provisions of the Act-which are not 
either expresaly or by necessary implication amended by s. 4. Our attention 
was invited to the statement of objects and reasons for enacting this Act. 
Counsel says that in the Statement of Objects and Reasons, it was stated: 

“Tt has recently been held by the Calcutta High Court that in the absence of an 
express provision to that effect, the amended section cannot be applied to assessments 
which had become more than eight yeers old by April 1, 1956. The present Bill seeks 
to place this matter beyond doubt by an amendment to section 34 of the Act.” 

Mr. Palkhivala says that if that was the object of the Legislature, no wider 
effect should be given to the expression ‘‘at any time’’ and it will be only legiti- 
mate to restrict the connotation of that expression as submitted by him. 
The cardinal rule of interpretation of a statute is to read the words used by 
ihe Legislature in their ordinary natural and grammatical meaning; and it is 
only when context of the words used or the scheme of the statute justifies that 
course, the Court may be justified -in cutting down the meaning of the words 
of the statute. In interpreting the words used in a statute, especially when 
the words are plain, the Statement of Objects and -Reasons cannot be 
pressed into service. In construing:4 statute the Court may consider the legis- 
lative history, may also consider what was the understanding of the law prior 
to the amendment and may even ascertain what the defect sought to be reme- 
died by enacting the amending Act was: But the Court is not entitled to 
interpret the Act by assuming that the Legislature has effectuated the purpose 
which it had in mind as set out in the Statement of Objects and Reasons and has 
only effectuated that purpose and no other purpose. The meaning of s. 2 of Act I 
of 1959 which incorporated gub-s. (4) in s. 34 of the Incometax Act is fairly 

plain. A notice for assessment or re-assessment under sub-s. (1), el. (a), of s. 34 
after the amendment by Act I of 1959 may be-issued at any time—even after the 
period of eight years prescribed by that sub-section before it was amended by 
the Finance Act-of 1956 has expired. By s. 4 notices issued before Act I of 1959 
and assessment, reassessment, settlement and proceeding consequent upon such 
notices are gaved from the bar of limitation prescribed ‘by s. 34 before it was 
amended by the Finance Act of 1956. The section in terms saves a notice under 
el. (a) of sub-s. (1) issned ‘‘at any time” before the commencement of the 
Act, notwithstanding that at the time -of issue of the notice the period preserib- 
ed by s. 34(1) before it was amended by the Finance Act of 1956-had expired, 
and there is nothing in 8. 4 or in s. 2 of Act I of 1959 nor has our attention been' 
invited to any other provision of-the Act which may support the contention that 
the words ‘‘at any time” ;in g. 4 are used in a restricted sense: as méaning 
“at any time after the Ist-o i April 1956”; nor-is there any warrant for hold- 
ing that the reference to el. (a) of gub. (a); -of s.: ja “in the opening part of: 
LB, + 
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s. 4 was only to the clause as amended by the Finance Act of 1956. 
Undoubtedly by the scheme of the Act or the context in which a provision 
occurs a statute in terms retrospective may be given only a limited retros- 
pective operation. But we are unable to hold that there is anything in 
the amending Act which limits ita retrospective operation. On the ma lain 
words used by the Legislature, a notice issued at any time under s. 34(1) (a) 
before the commencement of the Act and assessment or re-assessment made in 
consequence of such notice shall not be called in question on the ground that 
the notice was not issued or the assessment or re-assesament was not made 
within the prescribed period. Before s. 34 was amended by the Finance Act 
of 1956, assessment or re-assessament under s. 34(1)(a) could be made if a 
notice was issued within eight years from the Jast day of the year of 
assessment to which the notice related and under s. 34(3) an order for 
assessment could not be made after the expiry of eight years from the end of 
the year in which the income was first assessable, unless a notice for assesament 
or reassessment was issued within the time limited by s. 34(1)(a). If such a 
notice was issued the assessment could be made within one year from the date 
of service. By the amendment made by the Finance Act of 1956, these periods 
of limitation prescribed by s. 84 are abrogated, and s. 4 of Act I of 1959 seeks 
to protect from challenge notices of assessment or reassessment which have 
been issued and assessments and reassessments made in pursuance of such 
notices after the periods prescribed by s. 84 before it was amended by 
the Finance Act of 1956. The notice which is protected must accordingly be a 
notice which when. issued was barred’ under s. 34 before it was amended. 
Therefore, there is the clearest indication in the framework of s. 4 which sup- 
porta the view that the notices of asseasment or reassessment to which the bar - 
of limitation prescribed by the unamended s. 34 cannot be set up may be tories 
issued before April 1, 1956. 


But counsel for the assessees contends that this interpretation ‘of i s. 4 is likely 
to render certain important provisions contained in s. 84 ineffective, and our 
attention is invited to the proviso incorporated in sub-s. (1) to that section by 
the Finance Act, 1956. - Undoubtedly even after the amendment of the substan- 
tive provision which deletes the eho daar that a notice of assessment or 
reassessment shall be issued within iy ene the proviso imposes a restriction 
prohibiting the Incomé-tax Officer, issuing a notice where the escaped 
income is not one lakh of rupees or more, after tho expiry of eight years from 
the year of assessment. The condition relating to the issuo of a notice within 
eight years from the yoar of assessment to which the notice relates remains in 
case of certain assessments imbedded in s. 84. Counsel for the asseaseas submits 
that if the expression any time used in s. 4 of Act I of 1959 be interpreted with- 
out any restriction, a clear inconsistency will result. In order to appreciate 
this contention, the material parts of the proviso incorporated by the Finance 
Act of 1956 may be set out: 

“Provided that the Income-tax Officer shall not issue a notice under clause (a) of 
sub-section (1) [of section 4J— 

(4) for any year prior to the year ending on 3ist day of March, 1941; 

(#) for any year, if eight years have elapsed after the expiry of that year, unless 
the income, profits or gains chargeable to Income-tex which have escaped assessment... - 
are likely to amount to, one lakh of rupees or more in the aggregate, either for that 
year, or for that year and any other year or years after which or after each of which 
eight years have elapeed,.. ; 

(#4) for any year, unless he has recorded his reasons for doing so, and, in any case 
falling under clause (4), unless the Central Board of Revenue, and, in any other case, 
the Commissioner, is satisfied on such reasons recorded that it is a fit case for the fasue 
of mich notice.” - 

By thig proviso, the jurisdiction of the Income-tax Officer to issue a notice at 
any time. under’ the operative part of sub-s. (1), cl. (a), of s. 84 to asosa or re- 
Poa tome; ODs oF gains ag reatristed Dy the tirga- cond tons ‘set ont an 
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the proviso. The Legislature by enacting this proviso put a restriction upon 
the authority of the Income-tax Officer to issue a notice after the expiry of 
eight years from the last day of the assessment year when the escaped income 
did not amount to one lakh rupees or more. Evidently by enacting the proviso 
to g. 84(1) the Legislature has classified the notices for assessment or reassess- 
ment into two broad divisions—notices where the escaped income is rupees ono 
lakh or more and other notices. If the escaped income is rupees one lakh or more 
the notice under the amended provision may be issued at any time, but in other 
cases the notice may be issued only within eight years from the year of ABBERS- y 
ment to which the notice relates. But the restrictions imposed by the proviso 
have no retrospective operation. A notice of assessment or reassessment issued 
after April 1, 1956, will of necessity be subject to the restrictions contained in 
the proviso to cl. (1). Such a notice may not by virtue of s. 4 of Act I of 1959 
be called in question merely on the plea that it was not issued within the time 
prescribed by s. 34 before it was amended by the Finance Act of 1956; but 
the exercise of the jurisdiction of the Income-tax Officer being conditioned by 
the proviso, the plea of nonfulfilment of the conditions may certainly be set 
up in defence. The proviso not being retrospective, a notice of assessment or 
reassessment issued before April 1, 1956, but not within eight years from the 
assessment year to which it relates, could successfully be challenged on the 
ground of limitation before Act I of 1959 was enacted. Act I of 1959 express- 
ly protects such a notice against that challenge whatever may be the amount 
of escaped income. The Legislature has by enacting s. 4 protected notices 
issued before the enactment of Act I of 1959 merely against the plea of the bar 
of eun and no other bar is sought to be abrogated thereby. Therefore, 
in giving full retrospective operation to s. 4 we are not faced with any incon- 
sistency with any other provision contained in s. 34. 


In that view we hold that since the enactment of Act I of 1959 a notice issued 
after April 1, 1956, for reopening asseasment by virtue of s. 4 will not be per- 
mitted to be called in question on the ground that the notice was not issued 
within the period prescribed by the unamended s. 34(1)(a) but all other pleas 
which cireumseribe the jurisdiction of the Income-tax Officer will certainly be 
entertainable. To a notice for assessment or reassessment under s. 34(1) (a) 
issued before April 1, 1956, and to an asseasment or reassesament pursuant to 
such notice, by s. 4, the plea of a bar of limitation under s. 34 before it was 
amended by the Finance Act, 1956, will not be entertained. -There is, there- 
fore, no warrant for the submission that by s. 4 of Act I of 1959 proviso to 
s. 84(1) is in any manner abrogated. 

But this view, which we have expressed, is not sufficient to dispose of this 
Reference. Evidently, s. 4 of Act I of 1959 prevents a plea of. the bar of 
limitation being set up against a notice under cL (a) of subs. (1) of s.'34 and 
not to any other notice. In the present case, it is not clear on the record whether 
the notice issued was under cl. (a) of subs. (1) of s. 34 or under cl. (b) of 
sub-s. (1). Even the copies of the notices served upon the assesseas are not 
before the Court. The reasons recorded by the Income-tax Officer for issuing 
the notices under the relevant Proviso as it stood when the notices were issued 
are also not before the Court and there is no evidence of the Commissioner’s 
satisfaction on the reasons recorded by the Income-tax Officer. Even the order 
of the Income-tax Officer and the manner in which the reassessment proceed- 
ings were dealt with are not before the Court. The reasons given by the 
Income-tax Tribunal for coming to the conclusion that the notices fell within 
the terms of s. 84(1) (a) were made in a different context and we do not think 
that they can be regarded as conclusive or binding in’ considering whether the 
oase is governed by the proviso to a. 4 of Act I of 1959. In the circumstances, 
before this Reference can be decided,- we think that we must have a supple- 
mentary Statement of facts as tọ the character of the notices issued by the 
Income-tax Officer in Ap#il 1964-upon- the asseasees. After the supplementary 
Piatament pf Tata ii Tooaivod from ihe Tribunal, we Wil procerd 10 Temat, 
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the questions in the light of the provisions of Act I of 1959 and will proceed to 
answer the same. i 


Solicitors for ihe assessea: Payne & Co. 
Solicitor for the respondent: P. G. Gokhale. 


Before Mr. Justice Shah and Mr. Justice S. T. Desai. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY 


v. 
THE NATIONAL HLECTRICAL INDUSTRIES LTD.- 

Indian Income-tax Act (XI of 1922), Secs. 15C, 24(2), 10(2) (vi) proviso (5)—Assessee, 
newly established industrial undertaking, making profit m year of account—Income- 
tax Officer in making assessment for relevant year deducting, out of profit, losses car- 
ried forward from previous years—Beneflt of s. 15C not given to assessee as total 
income of assessment year exhausted—Priority between benefit of exemption from 
payment of tax under s. 15C and set off iu respect of loss of previous year under 
s. 24(2), 


In the year of account the assessee, which was a newly established industrial 
undcrtaking, made a profit The Income-tax Officer in assessing the total income of 
the assessee for the relevant assessment year, deducted out of the net profits the 
losses carried forward from the previous years and the unabsorbed depreciation of 
the previous years and when tt was found that the total income of the asseasment 
year was exhausted, he did not give to the assessee the benefit of s 15C of the 
Indian Income-tax Act, 1922, On the question whether the losses brought forward 
from the preceding years should be set off against the profits of the year of account 
before allowing the asseasee the benefit of s. 15C of the Act:— 

Held, that s. 15C of the Act merely provides a partial exemption from payment of 
tax by newly established undertakings, and, therefore, in the computation of tax, 
the amount of losees carried forward is Hable to be deducted out of the income of 
the year of account and it is only after the quantum of tax is ascertained that 
exemption from payment under s. 15C could be given by the taxing authorities, and 

that, therefore, in the instant case the losses brought forward from the preceding 


years could be sct off against the profits of the year of account before allowing tho 
asseasee the benefit of s. 15C. 


Tux facts appear in the judgment. 


G. N. Joshi, with L. J. Jushs, for the petitioner. 
R. J. Kolah, with N. A. Palkhivala, for the respondent. 


SHAH J. The asscsament years in this reference are 1952-53 and 1953-54. 
The assessee company had suffered a loss of Rs. 1,156,220, in the assessment year 
1960-51 and this loss was carried forward to the next assessment year. The 
company was also unable fully to avail of the depreciation allowance in 1950- 
51 and 1951-52. The assessee was a newly established industrial undertaking 
and was entitled to exemption from payment of tax to the extent prescribed 
by s. 15C of the Income-tax Act. In the year of account 1951-52 the assesseo 
made a profit of Rs. 3.65,000 odd, but after making allowance for the un- 
absorbed depreciation of the previous years and also the losses carried forward 
from the previous years, there remained no taxable income and accordingly 
no demand for tax was made for the assessment year of 1952-53. In assessing 
the total income, the Income-tax Officer did not give the benefit of exemption 
from payment of tax under s.-15C of the Income-tax. Act to the assessee. The 

_Ineome-tax Officer dedueted out of the net profit the loss of the previous yearr 
gud the unabsorbed depreciation, and when it was found that the total income 
‘- “Decided, Juns 30, 1950. Tnoome-tax Reference No. 63 of 1958. a 
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of the assessment year 1952-53 was exhausted, the benefit of s. 15C by provid- 
ing exemption to the extent of six per cent. of the capital employed was 
not given. It is evident that if the benefit of exemption from payment of 
tax under s. 15C was given to the assessee initially before the loss carried 
forward from the previous year and the unabsorbed depreciation of the pre- 
vious year were allowed out of the profits, full provision could not be made 
for the latter allowances in the year of assessment. But the assessee would 
have been permitted to carry forward the loss to the next assessment year and 
the unabsorbed depreciation could be treated as depreciation for the subse- 
quent year. When, however, the assessee was not given the benefit of exemp- 
tion under s. 15C in the assessment year, the shortfall could not under the law 
be carried forward to the next assessment year. 

The order passed by the Income-tax Officer was confirmed by the Appellate 
opel: Commissioner. In the view of the Income-tax Appellate Tribunal, 

in assessing the taxable income certain deductions under s. 24(2) were allow- 
able under the law because the assessee had suffered a loss in the previous 
year but the Income-tax Officer was bound in the first instance to allow to 
the assessee the benefit of exemption from payment of tax under s. 15C before 
setting off the loss carried forward from the previous year. The Tribunal 
accordingly sct aside the order of the taxing authorities and directed the 
Income-tax Officer to give the beneftt of exemption from payment of tax to 
the assessee under s. 15C before setting off the loss brought forward from the 
preceding year. 

The Tribunal has at the instance of the Commissioner referred the following 
question : 

“Whether on the facts and circumstances of the case, the loss brought forward from 
the preceding year amounting to Rs. 1,15,220 should be set off against the profits of 
the year of account without allowing the assessee the benefit of section 15C of the 
Income-tax Act?” 

_ The question debated before us is as to the priority between the benefit of 
exemption from payment of tax under s: 15C and the set off in respect of logs 
of previous year under s. 24(2), when the set off does not leave adequate tax- 
able income to make the exemption under s. 150 from payment of tax real. 
Evidently, under`the scheme of the Income-tax Act, assessable income of the 
asseaseo has to be computed by aggregating the various heads of taxable income 
subject to permissible deductions and thereafter by s. 24 the losses suffered 
either in the year of account or carried forward from the previous year to 
the permissible extent have to be deducted in assessing the total income, and 
it is only after the total income is ascertained and tax is computed thereon 
that the benefit is to be allowed to the asseasee exempting him from payment 
of tax on such profits or gains derived from the industrial undertaking 
not exceeding six per cent. on the capital employed in the undertaking. In 
other -words, according to the scheme envisaged by the Act, the total income 
can be ascertained after allowing from the income of the year of account 
the ‘unabsorbed depreciation of the previous years as well as the permitted set 
off of losses of the current and previous years and it is only after the total 
income is computed and the liability to tax ascertained that the benefit of 
s. 150 can be provided to the assesses. - The forms of return of income pres- 
eribed under r. 19 framed under the ee clearly indicate that the income ac- 


crued from various sources such as interest on securities, business, pro- 
perty and other sources has to be a ted and, on the income so aggregated, 
the tax has to be ascertained and a the tax so ascertained credit has to 


be given for the amount exempted to the extent of the items permissible under 
s: 15C as well as under œ. 15A and 15B. Apparently by enacting s. 15C the 
Legislature has not prescribed for exclusion of a percentage from the head of 
profita of a new industrial undertaking in the computation of total income but 
has merely provided a partial exemption. from payment of tax by newly eatab- 
lished undertakings and, therefore, in ‘the natural sequence of. computation ef 
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tax, the amount of loases carried forward is liable to be deducted out of the 
income of the year of account and it is only after the quantum of tax is -as- 

exemption from payment to the prescribed extent will be given by 
the taxing authorities. i 

The contention of the asseasee that by s. 15C s0. much of the profits derived 
from the newly established undertaking to which the section applies as do 
not exceed 6 per cent. per annum on, the capital employed in the undertaking 
are to be excluded in the computation of total income and this exclusion is 
to be made irrespective of any set off which is permissible under s. 24(2), has, 
in our judgment, no force. It is true that in order to give a fillip to new 
industrial undertakings and to secure speedy industrialisation, the Legislature 
has provided for exemption from payment of tax on a percentage of the capital 
employed in the undertaking, but thereby the true nature of the exemption 
ig not altered. The exemption is in terms from payment of tax and it is not 
an exclusion of income in the computation of total income. It is true that’ 
under proviso (b) to s. 24(#) it is expressly enacted that where depreciation 
allowance under cl. (b) of the proviso to ol. (vs) of sub-a. (2) of s. 10 is to 
be carried forward, effect shall first be given to the provisions of s. 24(#). 
the profita or gains in respect of any business, profession or vocation are in- 
sufficient in the assesment year to permit full allowance for unabsorbed de- 
preciation of the previous year under s. 10(2) (vi), proviso (b), the set off of 
iugses ‘for previous years permitted under s. 24(2) is to be given in the first 
instance and the unabsorbed depreciation is to be treated as depreciation in 
the subsequent years. No similar provision is made giving priority to set off 
in respect of logses of the previous years over the exemption from payment 
of tax under s. 15C. But proviso (b) to a. 10(2) (vs) was enacted to cover 
cases of competing rival claims for deduction from income in computing the 
taxable income. The exemption from payment of tax under s. 150 -and the 
‘privilege of carrying forward losses, are however not benefits of the same 
category and become allowable to the assesses at different stages of assessment. 
It is difficult then to visualise a competition between these two benefits. The 
absence of an express provision postponing the exemption from tax under 
s. 15C to a set off for losses of previous years carried forward does not there- 
fore justify the view that the scheme of computation of total income for pur- 
poses of assessment was intended to be reversed. 

‘By subs. (3) of s. 15C profits or gains of an industrial undertaking to which 
that section applies have to be computed in accordance with the provisions 
of s. 10. Every industrial undertaking may, however, be regarded as a busi- 
nes dnd the computation of profits and gains has to be made even apart from 
sub-s. (3) of s. 150 in accordance with the provisions of s. 10, and the neces- 
sity of incorporating that provision in-s. 150 may not be easily appreciated ; 
but we are on that account unable to hold that it was intended by enacting 
that provision by implication to relegate the set off of loas to the exemption 
of tax under s. 15C. There is no such express provision: made, and we do 
not think that any implication of that nature is permissible. Nor does el. (5) 
of s. 150 which provides that nothing in the section shall affect the applica- 
tion of s. 283A in relation to profits or gains of an industrial undertaking to 
Mer the section applies affect the interpretation of the operative part of - 
s. 15 
- In our view, whereas s. 24(2) deals with a permissible deduction from the 
totality of assessable income, s. 15C provides only for an exemption. from pay- 
ment of tax; and if in computing the total income liable to tax and the rates 
at which the tax is payable, set off of losses of the previous years is to be 
allowed, it would be difficult to hold that the set off will be postponed to 
the benefit of s. 150.. The Legislature undoubtedly intended to confer certain 
benefits upon industrial undertakings to which s. 15C applies, but we will not 
on that account be justified in holding that, when the Legislaturé has not pro- 
vided that the benefit of s. 15C is to be allowed as p deduction from income, 
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dedustion substantially of that nature should still be made on the assumption 
ate fede absence of- an express “provision dealing with priority implied that 
in 

We reframe the question’ by substituting the word ‘‘before’’ for the word 
‘without’? and answer the quéstion in the affirmative. 

Asseasee to pay the costs of the Commissioner. 


Solicitor for the Commissioner: P. G. Gokhale. 
_ Solicitors for the assesice: Mulla & Mulla & Craigies Blunt & Carve. 


SALES TAX REFERENCE. 
Before Mr. Justice Shah and Mr. Justice S. T. Desai. 


M/8. NILGIRI CEYLON TEA SUPPLYING CO. v. THE STATE OF 
BOMBAY.” 
Bombay Sales Tax Act (Bom. II of 1953), Sec. 8(a)—Assessees, dealers in tea, purchasing 
different brands of tea from registered dealers and after mizing these, selling the 
. _ mixrture—Whether assessees entitled to deduct from their turnover value of tea pur- 
chased from wogiteren dealers--Tea purchased WNether, provessed or ditered. after 
‘purchase. 


“asoeaseas wore entitled to deduct fram their turnover the value of the tea purchased 


‘Dees See are ae Peete 
the tea purchased, under s. 8(a) of the Act. 


Tan facts appear in the judgment. 


N. A. Palkhwala, for the asseasees. 
D. P. Madon, for the respondent. 


Suan J. Messrs. Nilgiri Ceylon Tea Supplying Co. carry on business as 
dealers in tea in Bombay. They are registered dealers under the Bombay 
Sales-tax Act, 1958. M/s. Nilgiri Ceylon Tea Supplying Co., who will be here- 
after referred to as ‘‘the asseasees’’, purchased diverse brands of tea and with- 
out the application of “any mechanical or chemical processés mixed the 
tea purchased in bulk by them and sold it as tea mixture. The mixing, 
however, is not haphazard but according to the formulae evolved by 
the agseesees. In the assessment of sales-tax the asseasees claimed that the value 
of the tea purchased by them should be deducted from the turnover under s. 8 of 
the Bombay Sales-tax Act, 1953. The Sales-tax authorities did not ‘accept the 
contention of the assessees having regard to the proviso to cl. (a) of s. 8 and did 
not allow deduction for the value of the tea purchased. The Sales-tax Tribunal 
also affirmed the view of the Salea-tax authorities. The Sales-tax Tribunal has 
at the instance of the asseasees, referred the following questions: 

“(1) Whether on the facts and in the circumstances of this case, the petitioners 
(asseanees) are entitled to a deduction from their turnover of sales under clause (a) 
of section 8 of the Bombay Sales-tex Act, 1953, of the amount of Rs. 1,17,062-86-0, being 
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sales of goods purchased from registered dealers on or after the appointed day? and 

(2) Whether the Tribunal was justified in not allowing the applicants (assesseas) 
to show that a part af the goods sold by them had not been processed or altered, as 
the goods in question had been sold as orange pekoe, the original teas purchased also 
having been called by the same name and only teas of the same variety grown on 
different plantations had been mixed together?”. 
Section 8 of the Bombay Sales-tax Act, 1953, so far as it is material, provides: 

“subject tp the provisions of section 7. there shall be levidd a sales-tax on the 
turnover of sales of goods specified in column 1 of Schedule B at'the rate, if any, speci- 
fled against them in column 2 of the said Schedule, after deducting from such turnover— 

(a) sales of goods— 

(i) which have been purchased from-a registered dealer on or after the appointed 
day, or 

(8) on the purchase of which the dealer has paid or is liable to pay the purchase 

tax: 

Provided that the goods have-not been processed or altered in any manner after 
such purchase;” 
In the present case, there is no- die that the agsessees have purchased from 
registered dealers tea leaves in bulk after the appointed day and the sole ques- 
tion which falls to be determined is whether the asseasees are entitled to deduct 
from their turnover the value of the goods purchased from registered dealers. 
The assessees contend that they are entitled to do so. The Sales-tax Department 
contends that the goods which have been purchased by the assessees have been 
processed or altered after the purchase and, therefore, deduction cannot be per- 
mitted. We are, therefore, called upon to decide whether on the facts and in 
the circumstances of the case there has been a processing or alteration in any 
manner of the different brands or varieties of tea purchased by the assessees. 
The expression ‘‘proceas’’ has not beén defined in the Act. According to 
Webster’s Dictionary ‘‘process’’ means ` 

“to gubject to some special process or treatment, to subject (especially raw mate- 
rial) to a process of manufacture, development or preparation for the market ete; to 
convert into marketable form, as livestock by slaughtering, grain by milling, cotton by 
spinning, milk by pasteurizing, fruits and vegetables by sorting and repacking.” 
In the present case, there has been nothing but a manual application of energy 
to the different quantities of tea purchased by the assessees in certain proportions 
so as to evolve a mixture of tea which was sold as tea mixture of the assessees. 
In our view, the quantities of tea purchased by the assessees cannot since the 
date of the purchase be regarded as processed within the meaning of the proviso 
to cl. (a) of s. 8 of the Act. There is not even application of mechanical force 
so as to subject the commodity to a process, manufacture, development or pre- 
paration. The commodity has remained in the same condition. It is true that 
in the preparation of the tea mixture which is marketted, there may be some 
skill involved. But that, m our judgment, cannot be regarded as processing 
within the meaning of the proviso. 


It is urged on behalf of the Sales-tax Department that in any event there is 
alteration in the goods, and if there be alteration in the goods since the purchase, 
the value of the goods paid to the registered dealer cannot be deducted from 
the turnover. It cannot however be said that in the preparation of the tea 
mixture there is any alteration in the goods. Undonbtedly by mixing the 
different varieties of tea purchased by the assessee there resulted a mixture in 
which the individuality of the components was obscured, but that, in our judg- 
ment, is not alteration within the meaning of the Act. The alteration contem- 
plated by the Legislature is some alteration in the nature or character of the 
goods. In the present. case, in our view, there is neither processing nor alteration 
in any: manner of the goods purchased by the assesses. 


On that view of the case, -question No. 1 will be kingad as fol- 
lows: ‘‘The asspesees are entitled to a deduction from their turnover of gales 
e . 
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under clause (a) of Section 8 of the Bombay Sales Tax Act, 1953, of the amount 
of Rs. 1,17,052-6-0."" 

On that view of the case, question No. 2 need not be answered. 

Asseaseos‘ will be entitled to their costs from- the State of Bombay. 
- No order on the Notice of Motion. - 


Solicitors for the assessees: Khona & Suryakant. 
Solicitors for the respondent: Little & Co. 


ORIGINAL CIVIL. 


Before Mr. Justice K. T. Desai. 


THRE. INDIA UNITED MILLS LTD. v. THE REGIONAL PROVIDENT 
FUND COMMISSIONER.” 

Employees’ ‘Provident Funds Act (XIX of 1952), Secs. 6, 2(b}—Employees’ Provident 
Funds Scheme, Rr. 29, 30, 38—Standing Orders providing for termination of employ- 
ment of operatives and clerks by payment of thirteen days’ wages and one month’s 
-pay respectively, in lieu of notice—Employer terminating services of operatives and 
clerks by payment of thirteen days’ wages and one month’s pay—Whether such 
amounts paid “basic wages” or dearness allowance under Act and Scheme—Provi- 
dent fund contribution whether payable in respect of such amounts. 


Aradu paid by the employer undir Standing Orders selled nde dhe Baked 
Industrial Relations Act, 1946, for securing the due termination of the employment 
of the employees without notice, are not amounts drawn by the employees as “basic 
wages” or dearness allowance and the provisions of the Employees’ Provident Funds 
Act, 1952, and the Employees’ Provident Fumds Scheme are not applicable thereto. 
No amount is, therefore, payable in connection therewith by way of provident fund 
contribution under the Act or the Scheme. 

Be “emoluments which are earned by an employee while on duty” 

fn s. 2(b) of the Employees’ Provident Funds Act, 1952, represents the amounts 
-actually earned by an employee during the period of his employment while he is 
actually on duty. 


T» facts appear in the deent 


R. J. Kolah, with P. Ramaswamy, for the petitioners. 
M. J. Mistree, for respondent No. 1. 
R. J. Joshi, for respondents Nos. 2 and 8. 


K. T. Daaar J. The petitioner company is a public joint stock company 
incorporated under the Indian Companies Act, 1913. The petitioner company 
carries on business of manufacturing and selling textile piecegoods. The peti- 
tioner company in the course of its business employs a large number of workers. 
Between October 30, 1955, and February 15, 1957, the petitioner company 
terminated the services of ‘41 employees. - Some of f the persons whose services 
were terminated were operatives and some were clerks. The Standing Orders 
as finally settled by the Industrial Court under s. 86(3) of the Bombay 
Industrial Relations Act, 1946, applicable to the petitioner company, provide 
by Order No. 19 (3) that the employment of any permanent operative may 
be terminated by fourteen days’ notice or by- payment of thirteen days’ wages 
in lien of notice. The Standing Orders applicable to clerks provide by 
Order No. 10 that the employment of any permanent employee may be termi- 
nated by one month’s notice or one month’s pay in lieu of notice unless pro- 
vided otherwise in any specific agreement. The- petitioner company had ter- 
minated the services of the operatives on payment of thirteen days wages in 
lieu of notice and of the clerkk on payment of one month’s pay in lien. of 


*Deoided, September 4, 1968 0O.0.J. Aisoellaneous Application No: 285 of 1957, 
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notice. The Central Provident Fund Commissioner considered that the. peti- 
: tioner: company was liable to pay provident fund contribution-in respect of 
the amounts paid as. aforæaid dn the termination of the services of the afore- 
said operatives and clerks. The Regional Provident Fund Commissioner issued 
notices requiring payment of the amounta representing the petitioner com- 
pany’s share äs well as the employees’ share of the provident fand contribu- 
tion from the petitioner company in connection with the amounts paid ' 
as aforesaid. The petitioner company denied its liability to pay the same and 
declined to pay the same. The amounts claimed were sought to be recovered 
from the potitioner company by the coercive machinery available under s. 8 
of the Employees’ Provident Funds Act, 1952. The petitioner company has 

the action of the authorities in requiring payment of the said 
amounts and in seeking to recover the same. 

The petitioner company has filed the petition for the issne of a writ 
of certiorari or other appropriate Writ or direction or order under art. 226 of 
the Constitution against the Regional Provident Fund Commissioner, the State 
of Bombay and the Collector of Bombay, calling for the records of the case 
and .for quashing and setting aside respondent- No. 1’s -order relating to 
the demand of these amounts and the second and third respondents’ demand 
for recovery of the said alleged dues.. The petitioner company has also prayed 
for the issue of a writ of mandamus or other writ or direction or order under 
art, 226 or an order tinder s. 45 of the Specific Relief Act against respondents 
Noa. 1 and 3 requiring them and their successors in office to- withdraw and/or 
cancel the said orders and the said notices. The petitioner company has also 
prayed for the issue of a writ of Bro rohibition or any other appropriate writ or 
direction under art. 226 of the Constitution restraining respondents Nos. 2 
and 8 ‘‘from enforcing. or taking any proceedings in enforeement of the 
recovery of the amounts’’ mentioned in ale said notices. 

It is not disputed that the services of the _ operatives stood determined on 
payment of thirteen days wages in lien of notice and that the contract of 
employment did not subsist during the period of thirteen days after payment. 
It is also not disputed that the services of the clerks stood determined on pay- 
ment of one month’s pay in lieu of notice and that the contract of employment 
aig not subsist during the period of one month after such payment. In my 

w, the words ‘‘thirteen days wages’’ and ‘‘one month’s pay” appearing in 
tha Standing Orders refer merely to the quantum of payment to be made for 
the immediate termination of the services of the employees without notice. 

It is urged on behalf of the respondents that the Standing Orders constitute 
the terms of the contract of employment between the employer and the 
employees, that what is payable by the company for terminating the services 
of an employee under the Standing Orders constitutes ‘‘wages’’ in the case 
of an operative and ‘‘pay’’ in the case of a clerk, and that the amounts so 
paid are amounts in respect whereof provident fund contribution is payable 
under the provisions of the Employees’ Provident Funds Act, 1952. 

On the other hand, it is contended on behalf of the petitioners that wagos 
or pay represent the consideration which is payable during the subsistence 
of the contract of employment, and that any sum which is payable for secur- 
ing the due termination of the contract of employment is in reality in the 
nature of compensation. It is urged that the nature or character of such pay- 
ment is not altered merely becatso the parties agroe in advance about the 
amount thereof in terms of wages or pay for a particular period. It is fur- 
ther contended that no amount is payable. under the Employees’ Provident 
Funds Act, 1952, and the Scheme framed thereunder hy way of provident 
found contribution in respect of such payment, 

In ordet to decide when contribution is payable under. the Emplo ees’ 
Provident Funds Act, 1952, it is necessary. to consider tho provisions of the 
Employees’ Provident Funds Act, 1952. ‘Section 6 of the Act provides as 

under :-— 

“The contributlosi which shall be paid by the employer to the Fund shail be stx and 
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a quarter per cent of the basic wages and the dearness allowance for the time being pay- 
able to each of the employees, ahd the employees’ contribution shall be equal to the 
contribution payable by the employer in respect of him and may if any employee ao 
desires and if the Scheme makes provision therefor, be an amount not exceeding eight 
and one third per cent of his basic wages and dearness allowance.” 

The expression ‘‘basic wages’’ has been defined for the purposes of the Act 
by B. ae) as under ;— 

‘Basic wages’ means all emoluments which are earned by an employee while on duty 
or on leave with wages in accordance with the terms of the contract of employment and 
which are paid or payable in cash to him, but does not inclnde— 

(i) the cash value of any food concession; y 

(H) any dearness allowance (that is.to say, all cash payments by whatever name 
called peid to an employee on account of a rise in the cost of living), house-rent 
allowance, over time allowance, bonus, commission or any other similar allowance pey- 
able to the employee in respect of his employment or of work done in such employment; 

(H) any presents made by the employer.”. 

Tt has been strongly urged on behalf of the respondents that the expression 
‘‘basic wages’’ as used in the Act is wide enough to cover the payments which 
have been made to the employees for securing due termination of their 
employment. ‘It is urged that the expression ‘‘basic wages’’ means all emolu- 
ments which are earned by an employee while on duty, and that the amounts 
that have been paid to the employees for securing the due termination of their 
services represent the amounts which had been earned by them while they 
were on duty. It is urged that because thé employees were on duty, 
they became entitled to receive such payment under the contractual obliga- 
tion incurred by the company as embodied in the Standing Orders. In my 
view, this reading of the section is untenable. The expression ‘‘emoluments 
which are earned by an employee while on duty’’ represents the amounts 
actually earned by an employee during the period of his employment while 
he is actually on duty. The payment in question is not a payment earned for 
duty done. It is not a payment earned while on duty. It is a payment by way 
of consideration for terminating the contract of employment of a permanent 
employee without notice. The payments made cannot in any sense be regarded 
as representing ‘‘emoluments earned while on duty’’ and are not and do not 
constitute ‘‘basic wages’’ within the meaning of the definition given in the 
Employees’ Provident Funds Act, 1952, and no percentage thereof is payable 
by way of provident fund contribution. 

Under the provisions of the said Act a Scheme has been framed known as 
the Employees’ Provident Funds Scheme. Under r. 29 of that Scheme con- 
tributions are payable by the employer at the rate therein mentioned. Sub- 
rules (1), (2) and (3) of r. 29 provide as under :— 

“29. (1) The contributions payable by the, employer under the Scheme shall be 
at the rate of one anna in the rupee of the basic wages and the dearness allowance 
peyable to each employee to whom the Scheme applies. 

(2) The contributions payable by the employee under the Scheme shall be equal 
to the contribution payable by the employer in respect of such employee. 

(3) The contributions shall be calculated on the besis of wages and dearness 
allowance actually drawn during the whole month whether paid daily, weekly, fort- 
nightly or monthly besis.” 

The expression ‘‘wages’’ in sub-r. (3) in the context in which it is used ean 
only refer to ‘‘basic wages’’. 
Rule 80 provides as follows:— 

“The employer shall, in the first instance pay both the contribution payable by him- 
self (in this Scheme referred to as the employer's contribution) and also, on behalf of 
the member employed by him, the contribution payable by the member (in thts Scheme 
referred to as the member’s contribution).” 

Rule 32 runs as uhder :-— 


“The amount of a member's contribution paid by the employer-shall, notwithafand- 
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ing the provision in this Scheme or any law for the time being In force or any contract 
to the contrary be recoverable by means of deduction from the wages of the member 
and not otherwise...” . 

The provident fund contribution under the Act and the Scheme has to be 
made on the basis of a percentage of the basic wages and dearness allowance 
actually drawn. The amounts paid under the Standing Orders for socuring 
the due termination of the employment of the employees without notice 
cannot be treated as amounts drawn by the employees as ‘‘basic wages’’ or 
dearness allowance and the provisions of the Act and the Scheme are not ap- 
plicable thereto. No amount is payable in connection therewith by way of 
provident fund contribution and the demands.made upon the petitioner com- 
pany are not warranted by law and are not justified. 

In the result,.the petitioners are entitled to a writ of mandamus against 
the Regional Provident Fund Commissioner and the Collector of Bombay, 
requiring them and their successors in office to forbear from clajming the 
amounts referred to in the notices, copies whereof are annexed as exh. B to 
the petition, and from seeking to récover the same under s8. 8 of the Employees’ 
Provident Funds Act, 1952, and I order accordingly. Respondents to pay to 
the petitioners the costs of the petition. Costs fixed at Rs. $25. 

Petitioners’ attorneys to be at liberty to withdraw the amount deposited in 
Court on behalf of the petitioners. 


Application granted. 


Solicitors for the petitioners: Payne & Co. f 
Solicitors for the respondents: Itttle & Co.: N. B. Vakil. 


Before Mr. Justice K. K. Desmi. 


MANAHEM S. YESHOOYA v. THE UNION OF INDIA.“ 

Sea Customs Act (VIII of 1878), Secs. 182, 188—Civil Procedure Code (Act V of 1908), 
Sec. 11—Constitution of India, Art. 226—When can civil Court consider validity of 
decisions or orders made under s. 182 or 188—High Court deciding on merits conten- 
tions raised in writ petition under art. 226—-Whether same contention can be reagi- 
tated tn suit filed m High Court—Whether suit against Collector of Customs in his 
oficial name maintainable. 

A civil Court would have jurisdiction to consider the validity of decisions and 
orders made under the provisions of sa. 182 and 188 of the Sea Customs Act, 1878, 
on the grounds that the provisions of the Act had not been complied with or that 
the Tribunal had not acted In conformity with the fundamental principles of judi- 
cial procedure. 

Secretary of State v. Mask & Co.,’ followed. 


The -principles of s 11 of the Civil Procedure Code, 1908, are applicable to a 
matter which is initially decided in a writ petition under art. 226 of the Constitu- 
tion of India. ; 

In re Prahlad Krishna, Collector of Monghyr v. Pratap Singh,’ Chenchanna 
v. P. S. Transports Ltd’ and Budge Budge Municipality v. Mongru Mia,’ referred to. 

The Collector of Customs not being a legal entity, a suit cannot be filed against 


or in the name of the Collector of Customs. 


3 ü 
No. 287 of 1954. 4 loss 
1 ce 42 Bom. L. R. 787, r.o. s fl 


*Deoided, February 26, 1959. O.C. J. Sult eed A. L R. Pat, 102, r.» 
ALR. : 
2 (1950) 53 Bom. L. R. 61, F.B. } 
e . 
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_ Tae facts appear in the judgment. 


- A. M. Chincholkar, with Soloman, and Miss R. H. Tejans, for the plaintiff. 
J. M. Thakore, with B. d. Joshi, for the defendant. 


K. K. Dæar J. This is a suit filed for challenging the validity of certain 
orders passed under the provisions of the Foreign Exchange Regulation Act 
and the Sea Customs Act and for recovering back 810 tolas of gold confiscated in 
accordance with these orders. The plaintiff also seeks to recovor in the alter- 
native the value of gold viz, Rs. 80,790 and interest at the rate of 6 per cent. 
per annum. The plaintiff’s case is as follows :— 

The plaintiff was proceeding from Aden to Colombo and ‘‘S. 8. City of 
Durham’’ by which the plaintiff was travelling arrived at Bombay on Novem- 
ber 80, 1960. On that date the plaintiff for the purpose of visiting the city 
of Bombay was passing through the Blue Gate of the Alexandra Docks and 
was questioned by an officer of the Customs. The plamtiff informed the officer 
that he was carrying gold which was in his cabin. The plaintiff was asked 
to take the officer to the plaintiff’s cabin. The plaintiff produced gold weigh- 
ing 810 tolas in his cabin and the same was seized. Ultimately by the impugned 
order dated December 29, 1950, one M. E. Rahman, the then Collector of Cus- 
toms, found that the condition of the Reserve Bank of India Notification 
No. 62/48-R.B. of August 26, 1948, had not been fulfilled in the ease of the 
plaintiff and that the gold must be held to have been brought into India in 
contravention of the provisions of the aforesaid Notification. He also found 
that the gold was not shown in the ship’s manifest as for through transit nor 
was it kept with the purser or captain of the ship. The Collector of Customs 
ordered confiscation of the gold under s. 167(8) of the Sea Customs Act and 
further ordered that the gold should be allowed to be redeamed on payment 
of Rs. 30,790 subject to production of permit from the Reserve Bank of India. 

The aforesaid order dated December 29, 1950, was duly served on the plain- 
tiff. A copy of that order is annexed as exh. H to the plaint. The plaintiff 
was informed that an appeal against the order lay to the Central Board of 
Revenue, New Delhi. The plaintiff went in appeal against the order dated 
December 29, 1950, to the Central Board of Revenue. That appeal was Cus- 
toms Appeal No. 976 of 1951. By its order dated October 22, 1951, the Central 
Board of Revenue held that it saw ‘‘no réason to interfere with the order pass- 
ed by the Collector of Customs, Bombay.’’ In the résult in my view the order 
of confiscation with the right of redemption as made by the Collector of Cus- 
toms stood confirmed and became the order of the Central Board of Revenue. 

As against those orders the plaintiff filed a Revision Application under the 
Sea Customs Act before the Government of India and by an order in Revision 
made on June 24, 1953, it was held that ‘‘The Government of India sees no 
reason to interfore with the order in, appeal passed by the Oentral Board of 
Revenue.” 

The plaintiff, declared on December 4, 1958, and filed on December 18, 1953, 
in this Court Misc. Petition No. 342 of 1958 under art. 226 of the Constitution 
challenging ali the aforesaid three orders as being invalid on the ground that 
the plaintiff had not imported and was not importing these 310 tolas of gòld 
into India and that the finding against the plaintiff by the Customs Collector 
and the Central Board of Revenue and the Government of India that he had 
contravened the notification of the Reserve Bank of India as already mention- 
ed in the order of the Customs Collector was contrary to law and untenable. 
The plaintiff also.contended that **show' cause’’ notice was not served on him 
and he had not been given a proper. hearing and the orders were vitiated by 
violation of rules of natural justice. On December 10, 1953, Tendolkar J. 
dismissed that petition after considering all the contentions raised by the 
plaintiff in that petition. - 

By his advocate’s letter dated December 14, 1953, the plaintiff served a 
notice under s. 80 of the Code of Civil Proced Procedure in connection with this suit 


‘ 
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on the Union of India and the Collector of Customs and ultimately on 
February 24, 1954, the plaintiff filed this suit once again to challenge the afore- 
said. orders. 

By their written-statement the defendants have raised contentions technical 
as well as on merits. The defendants contend that the order of the Collector 
of Customs yas not contrary to the provisions of law or against the principles 


_ of natural justice or without giving any opportunity to the plaintiff to bo 


heard or without obtaining any explanation from the plaintiff or without tak- 
ing into consideration the rules of natural justice. Customs authorities had 
information that the plaintiff who was travelling by ‘‘8. 8. City of Durham” 
Pan to smuggle gold into India and as a result of watch kept had found 
ld under circumstances proving that it was illegally imported into India. 
eye issues were raised at the request of the counsel for the plaintiff 
and the defendants issues Nos. 3, 4, 5 and 6 were directed to be tried as preli- 
minary issues. These issues run as follows :— 

3. Whether this Hon’ble Court has jurisdietion to entertain and try this 
guit? 

4. Whether the suit is barred by the rule of res judicata as stated in para. 7 
of the written-statement f 
“6. Whether the suit against the second defendant (Collector of Customs) in 
his official name is maintainable? 

6.. Whether the plaint discloses any cause of action against the defendants 
or any of them? i 

In support of his contentions on issues Nos. 8 and 6 Mr. Joshi for the defen- 
dants relied upon the provisions of ss. 188 and 182 of the Sea Customs Act 
and tho decision of the Privy Council in Seoretary of State v. Mask & Co.' 
wherein the true ‘effect of the provisions of these sections has been considered. 
Section 188 of the Sea Customs Act provides; ` 

“Any person deeming himself aggrieved by any decision or order passed by an _ 
officer of Customs under this Act may, within three months from the date of such 
decision or order, appeal therefrom to the Chief Customs authority... 

“Such authority or officer may thereupon make such further enquiry and pass such 
order as he thinks fit, confirming, altering or annulling the decision or order appealed 
against. . 

f “Every order passed in appeal under this action shall, subject to the power of 
revision conferred by section 191, be final.” ` 

Mr. Joshi has contended that having r to the provisions in s. 188 of 
the Act, the order of the Central Board of Revenue must be held to be final 
except when it is found to be patently- arbitrary or perverse or where it is 
found that fundamental principles of natural justice have -been violated in 
the proceedings wherein the orders were made. In that éonnection he has 
relied upon the observations of the’ Privy Council that:  - 

“The exclusion of the jurisdiction of the civil Courts is not to be readily inferred 
but such exclusion must either be explicitly expressed or clearly implied. Even if 
esgic ert Tamas ety E T Co Dae Eon a oem 
where the prdvisions of the Act have not been complied with, or the statutory tribunal 
has not acted in conformity with the fundamental principles of judicial procedure. 

An order passed in appeal under s. 188 of the Sea Customs Act excludes the jurisdic- 
tion of the civil Courts to entertain a challenge of the merits of that decision.” 

Now, therefore, the question which this Coprt can consider with refer- 
ences to the validity of the orders passed by the Customs Oollector and the 
Central Board of Revenue must relate to non-compliance with .tho provisions 
of the Act and/or non-conformity with or violation of the fundamental prin- 
ciples of judicial procedure. In that connection I have carefully scanned 
through all the averments in the plaint. In my view thére is no allegation 
made in the plaint that either the Collector of Customs or the Central Board 
of Rovenue had no power to make the order which thoy made. Tho plaint- 


1 (1040) 43 Bom. L. R. 767, r.o. ` 
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contains recitals of certain facis. The plaintiff has mentioned that the gold 
represented the plaintiff’s life savings and that the plaintiff was a passenger 
from Aden to Colombo and in transit to Colombo was entitled to carry gold 
with him under the notification of the Reserve Bank of India No. F.E.R.A. 
62/48, dated August 25, 1948. The reasons why the orders passed by tho 
Customs Collector or the Central Board of Revenue are contended to be in- 
valid are that a ‘‘show cause notice’’ was not served on the plaintiff and that 
a hearing was not given to the plaintiff. A civil Court would have jurisdiction 
to consider the validity of decisions and orders made under the provisions of 
8. 182 and s. 188 of the Sea Customs Act on the grounds which have been sum- 
marised in the Privy Council decision, viz., that the provisions of the Act had 
not been complied with or that the Tribunal had not acted in conformity with 
the fundamental principles of judicial procedure. The aforesaid contentions 
of the plaintiff regarding conduct of the proceedings would require to be 
examined by Court as the same involve violation of fundamental principles 
of judicial procedure. I cannot accept the contention of Mr. Joshi that the 
plaint does not disclose any cause of action of any kind against the defendants, 
or that in this case the Court has no jurisdiction by reason of the provisions 
of s. 188 of the Sea Customs Act. ` 

As regards the question of jurisdiction, Mr. Joshi has relied upon the prv- 
visions of cl. XII of the Letters Patent. He has pointed out that the Union 
of India which is defendant No. 1 does not carry on business nor reside in 
Bombay. He has also pointed out that it is absolutely essential for the plaintiff 
to challenge the order made in appeal by the Central Board of Revenue and 
that admittedly that order was made by the Central Board of Revenue at 
Delhi. The Central Board of Revenue functions also at Delhi. The cause of 
action of the plaintiff must arise if not wholly in part in any event at Delhi. 
Mr. Joshi has further pointed out that the order in revision was made by the 
Government of India at Delhi. The plaintiff has admittedly not obtained any 
leave under cl. XI of the Letters Patent. 

Mr. Joshi says that since-a material part of the cause of action arose outside 
Bombay, this Court could not have jurisdiction without plaintiff having ob- 
tained leave under CL XI of the Letters Patent in the first instance.- 

Mr. Solomon has in that connection contended that the confiscated gold must 
be held to have remained with the Collector of Customs in Bombay. As the 
order of the Central Board of Revenue was’ that it saw ‘‘no reason to inter- 
fere with the order passed by the Collector of Customs, Bombay’’-and the 
order in revision was also that ‘‘the Government of India saw no reason to 
interfere with the order in appeal peod by the Central Board of Revenue”, 
it was not necessary for the plaintiff to challenge the order in appeal and 
the order in revision and that the effective and subsisting order was the order 
of the Collector of Customs which was made in Bombay. Mr. Solomon, there- 
fore, contends that the whole of the cause-of action has’ arisen in Bombay. 
Mr. Solomon also contends that defendant No. 2 resides and-works his office at 
Bombay. He says that I accordingly should hold that this Gourt has juris- 
diction to try this suit irrespective of the plaintiff having not obtained leave 
under Cl. XI of the Letters Patent. His contention is that it was unneces- 
sary for the plaintiff to obtain leave under cl. XII-of the Letters Patent.- 

It is well settled: that where a statute -provides for -an appeal and an 
appeal is filed. the subsisting and effective order -must be held to.be the 
order and/or decision of the appellate Court and not of.the first Court 
or the trial Court. In this eonnection the language-of s. 188 of the 
Sea Customs Act is very material. -It provides that ‘‘such authority or officer 
(which refers to the appellate authority) may thereupon make such further 
enquiry and pasa such order as he thinks fit, confirming, altering or annulling 
the decision or order appealed against.. It cannot be denied that substantive 
right of appeal was available to the plaintiff and was exercised by- the plaintiff. 
The plaintiff desired and wanted to challenge the decision of the Collector of. 
Customs; and the ultimate decision which governed, the rights- ‘of ae pimaus 
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“ig the decision of the Central Board of Revenue. In fact as soon as the plaintiff 
filed his appeal all the contentions of the plaintiff were before the Central 
` Board of Revenue to be decided by the Central Board of Revenue. The word- 
ing of the order made by the Central Board of Revenue, viz., that it saw ‘‘no 
reason to interfero with the order passed by the Collector of Customs, Bom- 
bay’’, does not in any manner detract from the position that the order which 
governs the right of the parties is the order of the Central Board of Revenne 
and not of the Collector of Customs. It is true that having regard to the 
language of s. 188, the Central Board of Revenue should have used thé words 
that ‘‘it confirms the order of the Collector of Customa’’. In my view, there- 
fore, the true construction of the order of the Central Board of Revenue is 
that it confirmed the order of the Collector of Customs, and did not make any 
variation or change in that order. The order that must be challenged by the 
plaintiff and would require to be set aside if the plaintiff has to succeed must 
be the order of the Central Board of Revenne. I, therefore, cannot accept 
the contention of Mr. Solomon that the whole of the cause of action arose in 
Bombay. Mr. Solomon admits that the Central Board of Revenue made its 
order in Delhi. He, however, says that the order was communicated to the 
plaintiff in Bombay. In my view the communication of the order to the plain- 
_ tiff in Bombay cannot form part of any cause of action at all. The making 
_of the order must be challenged. A material part of the cause of action arose 
outside Bombay and as the Union of India does not carry on business or reside 
in Bombay, I hold that it was necessary for the plaintiff to apply for and obtain 
leave under ol. XII of the Letters Patent before this Court could have juris- 
diction to try and entertain this suit. The plaintiff having failed to obtain 
such leave I also hold that this Court has no jurisdiction to try this suit. 

Mr. Joshi contended that on the principles which are to be found in s. 11 
of the Civil Procedure Code having regard to the decision of Tendolkar J. 
in the matter of Misc. Petition No. 342 of 1958 filed by the plaintiff, I should 
hold that the plaintiff is not entitled to reagitate the same contentions once 
again before this Court. Mr. Joshi has drawn my attention to the whole of 
the judgment of Tendolkar J. It is unnecessary to quote the whole judgment 
here. It is clear that Tendolkar J. was of the opinion that the petitioner 
(plaintiff) was guilty of delay in filing that petition by which he had chal- 
lenged the orders as mentioned in the plaint in this suit. However he did not 
dismiss the petition on the ground of delay. He stated ‘‘However as the peti- 
tion discloged no cause on merits, I do not propose to dismiss it on that preli- 
minary point’’. Tendolkar J. discussed in detail the contention of the peti- 
tioner that the orders made by the Collector of ‘Customs dated December 
29, 1950, and the Central Board of Revenue dated October 22, 1951, and 
the Government of India dated June 24, 1958, were contrary to law and 
against principles of natural justice. In connection with the aforesaid con- 
tention of the petitioner (plaintiff) Tendolkar J. examined in detail the pro- 
visions of s. 167(&) of ihe Sea Customs Act as also s. 182 of the Sea Customs 
Act and s. 8 of the Foreign Exchange Regulation Act. He held that under 
explanation (#) to s. 8 of the Foreign Exchange Regulation Act it was quite 
clear that it is not necessary for the purpose of constituting an import that 
the article should actually be imported. It is sufficient if it is brought into 
any port and if the intention is to. take it out without being removed from 
the ship. He further held that the final authority to determine whether in a 
given case there was import was vested in the Customs Collector and that this 
Court was not entitled to set aside a finding made by the Customs Collector 
in that connection. Against that decision on merits by Tendolkar J. the peti- 
tioner (plaintiff) did not file any appeal. 

On the merits of the plaintiff’s case and/or the contentions available to the 
plaintiff that was a decision made by a Court of competent jurisdiction en- 
titled to give required relief. 

Moreover, public. policy requires that there shold be an end of litigation. 
The question whether’ the decision is correct or erroneous has no bearing on 
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the question whether it operates or does not operate as res Saui othor- 
et every decision would be impugned as erroneous and -there would be -no 

finality. The rule of res judicata may thus be put upon two grounds—the 
one, the hardship to the individual that he should be vexed twice for the same 
cause, and the other, public policy, that it is in the interest of the State that 
there should be an end of litigation. Putting it in another form, it may be 
said that every suit must be sustained by a cause of action, and there is no 
cause of action to sustain the second suit of the same party, it being merged 
in the-judgment in the first. 

Whatever be the nature of the proceeding by way of petition under art. 
226 of the Constitution, in my view it would be contrary to well-established 
principles of procedure that parties to a litigation should be entitled to re- 
agitate the same questions of facts or law once again in spite of a decision 
having been given on merits of the case by a Court of competent jurisdiction. 
It was not open to the plaintiff to bring to me an appeal against the decision 
of Tendolkar J. If this suit is heard on merits and the contentions of the 
plaintiff are accepted, I would have to reverse the decision of Tendolkar J. 
in Mise. 342 of 1953. Such a position cannot be allowed to be maintained. If 
Tendolkar J. had not gone into the merits of the contentions for the plaintiff 
there might have been some scope for argument that there is no question of 
final findings having been made and that in spite of a writ petition having been - 
dismissed the plaintiff was entitled to file this suit. But as I have already’ 
indicated the contentions which could be raised on merits were before the 
Court in Miscellaneous Petition No. 342 of 1953 and have been decided by 
Tendolkar J. 

Mr. Solomon, however, contends that jurisdiction exercised by this Court 
under art. 226 of the Constitution is not of a civil nature. He says that it is 
& supervisory jurisdiction. In that connection he has relied upon the decision 
of the Patna High Court in Collector of Monghyr v. Pratap Singh.2 In that 
case on behalf of the opposite parties it was contended that the proceeding in 
the High Court for grant of a writ under art. 226 of the Constitution is not a 
civil proceeding within the meaning of art. 133 of the Constitution and that 
the petitioner had no right of appeal to the Supreme Court under that article. 
Ramaswami C.J. accepted that contention as correct and held that the peti- 
tioners were not entitled to a certificate for going in appeal to the Supreme 
Court against the decision of the High Court in the matter of petitions under 
art. 226 of the Constitution. It is unnecessary for me to make any comment 
on the decision of the Patna High Court in that case. The issue before me 
is not whether a certificate should be granted for going in appeal to the 


Supreme Court in the matter of the petition under art. 226 of the Constitu- . , 


tion. The issue before me is of general character and is this, viz., whether 
in the event of one of the Judges of this Court having finally decided on 
merits the contentions raised in a writ petition under art. 226, this Court 
would allow the same contentions to be reagitated in a-suit. In my view. the 
answer must be that such a position cannot be allowed to exist. Once a Judge 
of this Court and/or a Court of competent jurisdiction decides on merits the 
validity or invalidity of an impugned order in a petition filed under art. 226 
of the Constitution the only remedy which can be open to the aggrieved party 
must be the usual remedy of appeal. In the words of Chagla C.J. in the deci- 
sion of In re Prahlad Krishna? (p. 64) : 

“|, Although the decision of the High Court refusing a writ or an order under 
art, 226 may become final gum the High Court, it is not as if the Constitution does 
not provide other remedies to the citizen. He has a right, an independent right, to 
approach the Supreme Court under art. 32...Apart from that there is a right of appeal 
given to the citizen from an order of refusal of the High Court to enforce his funda- 
mental rights. He has the right to ask the Supreme Court to grant him special leave 
to appeal under art. 136. Therefore it is not as if the cttixen is without a remedy in 


2 [1957] A. L R. Pat. 102, rv. 8 (1950) 58 Bom. L. R. 61, rn. 
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the event of the High Court refusing to review its own judgment, however erroneous 
. that judgment may be.” 

Mr. Solomon has cited several authorities dealing with the nature of the 
proceedings by way of a petition under art. 226 of the Constitution. Having 
regard to the view which I am taking I find it unnecessary to discuss the 
various authorities cited by Mr. Solomon. 

It is relevant to point out that the High Court of Madras in the case of 
Chenchanna v. P. 8. Transports Lid.+ has held as follows :— 

_ “If the application for the issue of a writ under Art. 226 is made on the civil side, 
tm dealing with such an application the High Court is governed by the provisions of 
-the Civil Procedure Code, and the High Court has jurisdiction to review its order 
-under Art, 228.” i 

The High Court of Calcutta in the case of Budge Budge Municipality v. Mongru 
iMia®, also observed as follows (p. 433): 

“...A judgment of a single Judge on an application under Art. 226, whether in a 
matter arising within the original jurisdiction or in a matter arising outside, is a judg- 
ment pursuant to s. 108, Government of India Act, 1915 and therefore is appealable 
wunder cl. 15 of the Letters Patent... 

It is unarguable that nothing but judgments given in exercise of the jurisdictions 

“gpecifically conferred by and mentioned in the Letters Patent is contemplated by CL 15. 
In actual fact, judgments given in exercise of several jurisdictions not expressly men- 
tioned in the Letters Patent have been held to be appealable.” 

Though no decision has been cited to me as regards the principles of s. 11 of 
the Code of Civil Procedure being applicable to a matter which is initially decid- 
ed in a writ petition under art. 226 of the Constitution, having regard to what 
I have already observed, I am of the view that the same principles ought to 
be held to be applicable to all such matters. I accordingly hold that the plain- 
tiff’s suit is barred by rules of res judicata. 

-© Defendant No. 2 in this suit is described as the Collector of Customs. On 
December 29, 1950, the impugned order was made by one M. E. Rahman who 
was the then Collector of Customs. At the date when the suit was filed, viz. 
February 24, 1954, it is admitted by Mr. Solomon that one M. G. Abrol was 
‘the Collector of Customs. The Collector of Customs is not a legal entity, 
but is merely an office occupied by several persons from time to time as ap- 
“pointed by the authorities. On prima facte grounds a suit cannot be filed 
against any one who is not a legal entity. Defendant No. 2 in this case ia 
described as ‘‘the Collector of Customs’’ and does not indicate any legal entity 
or person against whom this suit is filed. In my view a suit cannot be filed 
apon or in the name of the Collector of Customs and. my finding on issue 
o. 5 is that the suit against defendant No. 2 in official description is not 
maintainable. : 
My answers to issues Nos. 3, 4, 5 and 6 are: 
Issue No. 8: In the negative. 
Issue No. 4: In the affirmative. 
Issue No. 5: In the negative. 
Issue No. 6: In the affirmative. 
‘The result, therefore, is that this suit is dismissed with costs. 
Kuit dismissed. 
Solicitor for the defendants: N. B. Vakal. 


4 [1003] A. L R. Mad. 89. 5 [1953] A. L R. Cal. 433. 
s 
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Present: Mr. Justice B. P. Sinha, Mr. Justice J. L. Kapur and Mr. Justice M. Hidayatullah. 


MAHARANA MILLS (PRIVATE) LTD. v. THE INCOME-TAX 
OFFICER, PORBANDAR.* 

indian Income-tax Act (XI of 1922), Secs. 35, 63, 10(5)(b)—Necessity of notice under 
first proviso to s. 35(1)—Whether want of such notice renders adverse order against 
assessee invalid where he knows of rectification proceedings and matter discussed 
with hym—Written down value determined under s. 35 whether can be redeter- 
mined in following assessment yeara—Whether Income-tax officer can redetermine 
figure of original cost—Record referred to in expression “apparent from record” in 
s. 35 whether means only order of assessment—Whether recalculation of written 
down value, rectifying mistake apparent from record. 

The rule laid down as to notice in the first proviso to s. 35(1) of the Indian 
Income-tex Act, 1922, is not so rigid that if, as a matter of fact, the assessee knows 
of the proceedings and the matter has been discussed with htm then an adverse 

i order would be invalid merely because no notice under s. 68 of the Act was given. 

The limit to which the Income-tax Officer can go back does not stop at the 
written down value of the previous year but extends up to the figure of the orl- 
ginal cost, and the method enjoined by s. 10(5)(b) is not that the Income-tax 
Officer should merely scale down the written down value of the previous year but 
that he should take into consideration the actual cost, determining tt for himself, 
if necessary, take also into consideration the allowances granted in the past and 
then make his own computation as to the written down value for the assessment 
year with which he is concerned. Therefore, merely because under s. 35 of the 
Act some written down value and the depreciation amount have been determined 
they are not a final determination binding for all times to come nor does the deter- 
mination operate as estoppel or res judicata for the following years. 

Karnani Industrial Bank. Ltd. v..Commr. Inc.-tazx,’ referred to. 

The record referred to in the expression “apparent from the record” In s. 35 of 
the Indian Income~tax Act, 1922, does not mean only the order of assessment but 
it comprises all proceedings on which the asseasment order is based and the Income- 
tax Officer is entitled for the purpose of exercising his jurisdiction under s. 35 to 
look into the whole evidence and the law applicable to ascertain whether there 
was an error. If, therefore, he doubts the written down value of the previous 
year it is open to him to check up the previous calculations in accordance with the 
law applicable including the rules made thereunder. 

A. mistake contemplated by s. 35 of the Act is not one which is to be discovered 
as a result of an argument, but tt is open -to the Income-tax Officer to examine the 
record including the evidence, and if he discovers any mistake, he is entitled to 
rectify the error provided that tf the result is enhancement of assessment or reduc- 
ing the refund then notice has to be given to the assessee and he should be allowed 
a reasonable opportunity of being heard. , 

Commissioner of Income-tax, Bombay v. Khemchand,’ Sidhramappa v. Commr. 
LT! and Venkatachalam v. B’bay Dyg. & Mfg. Co.’ referred to. 


Tus facts are stated in the judgment. 


A. V. Viswanatha Sastri, with 8. P. Mehta, J. B. Dadachanji, S. N. Andley 
and Rameshwar Nath, for the appellants. 

M. C. Setalvad, Attorney General for India, with R. Ganapathy Iyer and 
D. Gupta, for the respondent., 


KAPUR J. This is an appeal by spòcial leave against the judgment and order 
of the High Court of Judicature at Bombay dismissing the appellant’s peti- 
April 14, 1989. Civil Appel No. 2 (1988) 40 Bom. L. R. 854, P.O. 


* Decided, 
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tion under art. 226. The appellant before us is a private limited company 
carrying on the business of manufacturing and gelling textiles and the res- 
pondent is the Income-tax Officer of Porbander. 

Previous to the year 1949, in Porbander which became a part of the State 
of Saurashtra, there was no income-tax. In 1949 the Saurashtra Income-tax 
Ordinance (hereinafter termed the Ordinance) was promulgated which was 
applicable to the State of Saurashtra. By that Ordinance income-tax became 
leviable, and from 1950 onwards when Saurashtra became part of the Union 
of India the Indian Income-tax Act (hereinafter referred to as the Act) be- 
came applicable by reason of the Finance Act of 1950 (Act XXY of 1950). 
. The appellant was taxed for the accounting year 1949 i.e. the assesament year 
1950-51. In that year the amount of depreciation allowed under s. 10(2) (v4) 
of the Act was Ra. 3,483,869. The appellant continued to be assessed to income- 
tax in the assessment years 1951-52, 1952-53 and 1953-54 and the present 
appeal relates to the assessment of year 1953-54. According to the assessment 
order dated June 30, 1955, the amount of depreciation allowed for the assess- 
ment year 1953-54 was Rs. 3,48,105. On August 8, 1955, the appellant made 
an application for rectification under s. 35 of the Act. In this application he 
pointed out several mistakes in calculations in regard to the depreciation 
amount. By his order of February 27, 1956, the Income-tax Officer corrected 
the written down value of the different properties of the appellant and deter- 
mined the total allowable depreciation to be Rs. 1,94,074. The order of the 
Income-tax Officer was as follows:— ` 

“To arrive at the Written Down Value of the ageets it was necessary to maintain 
depreciation record. This being not done so far, is dane now and working attached. 

Depreciation allowance as per rules is worked out at Rs. 194,074 as per working 
sheet attached. 

“The correct computation of income is as under:— 

Income before allowing depreciation as per original assessment order: Rs. 1,00,674 
Less charity disallowed wrongly written Rs. 21,889 instead of Rs. 20,124: Ra. ' L765 


Income .» Rs. 98,900) 


Less depreciation ots a ‘is a ià .. Rs. 194,074 
(—) .. Rs. 95,165 
Less Dividend income as per original assessment order vs .. Rea 11,870 


Loss .. Re 83,205 


Loss on account of depreciation to be carried forward. Declared N.A.” 


And thus the unabsorbed depreciation amount which under the assessment 
order of June 30, 1955, was Rs: 2,81,944 was reduced to Ra. 83,295 and this 
was set off against the appellant’s income of the assessment year 1954-55. On 
February 29, 1956, the Income-tax Officer passed two provisional assessment 
orders for the years 1954-55 and 1955-56. In both these orders he caleulated 
the depreciation amounts on the basis of the same written down value as he had 
determined for the year 1953-54. The reasons for calculating them on the 
new basis were set out by the Income-tax Officer in his order dated May 18, 
1956; and they were :— 

“Less Depreciation. The depreciation of-the Company hes not been properly cel- 
culated -by arriving at Written Down Value as per the Saurashtra Income Tax Ordinance: 
and also as per Indian Income-tax Act. The assessee Company was being assessed regu- 
Jarly even as per Indian Income-tax Act So Written Down Value of all assets are 
artived at by- working out the depreciation as per above Ordinance as well as Income-tax 
Act. The depreciation is worked out as per separate statement keeping in view the 
following:— . ‘ ee 

(i) Definition of ‘assempee’ as per Indian Income-tax Act 

(W) The exgct meaning of W.D.V. as per Income-tex Act. 
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(tH) The meaning of W.D.V. as per the Saurashtra Income-tax Ordinance 1949 and- 
Rules (page 20, para. 13-5-A). 

Gv) LTR. Volume 25, 558. Decision of Calcutta High Court as regards CLT, 
“West Bengal M/s. Karnani Industrial Bank Ltd. 

(v) Views expressed by Taxation Enquiry Commissioner, 1953-54, Volume IM, 
page 84, para. 34. 

(vi) Taxation Laws (Part ‘B’ State) (Removal of Difficulties) Order 1950. 

The depreciation thus worked out as per separate statement.” 

On August 8, 1955, the appellant made an application under s. 35 for cer 
tain corrections in the calculations and the order thereon was passed on Feb- 
raary 27, 1956, but no written notice of the intended rectification of the written 
down value and the depreciation amount was given by the Income-tax Officer 
to the appellant under s. 35 read with s. 63 of the Act. On March 9. 1956, 
the appellant wrote to the Income-tax Officer protesting against the order :— 

“You have exercised powers not vested in you under the said Section, and you have 
gone beyond the purview of the Act by preparing statements and records which are 
prejudicial to the rights of the Company.” A 
The appellant requested the Income-tax ‘Officer to cancel his previous order 
and to pass a fresh order correcting only those mistakes which had been 
pointed out by it. On the same day the appellant sent another letter asking 
for the cancellation of the provisional assessment order for 1954-55 and re- 
quested for a revised assessment order on the basis of the return filed by it. 
The reply of the Income-tax Officer of the same date was that the order was 
correct and a similar order was made on the second application in regard to 
the assessment of 1954-55. 

On April 16, 1956, the appellant filed a petition in the High Court of 
Bombay under arts. 226 and 227 in which it alleged that the Income-tax Officer 
had 

“exceeded the limits of jurisdiction vested in him and exercised {legally jurisdiction 
not vested in him by law under Section 35 and passed orders, inter alia, and suo motu 
and without giving any prior notice and altered the entire procedure and basis of cal- 
culating depreciation on the written down value of buildings and machinery of the 
petitioners.” 

The appellant prayed that the order made under s. 35 of the Act be quashed 
and an injunction issued restraining the Income-tax Officer from recovering 
the assessed tax. The High Court dismissed this petition on the ground that 
it contained mis-statements of fact; that 

“The advantage of this jurisdiction is not available to the subject when adequate 
and efficacious remedy is available to him under the ordinary law;” 
that the appellant could, under s. 33A of the Act, have gone in revision to 
the Commissioner. The High Court also held against the appellant on merits. 
The appellant has come to this Court by special leave and three questions were 
raised: (1) that no notice as required under s. 35 was given to the appel- 
lant; (2) that there was no record on the basis of which the rectification in 
the written down value of the property could be made; and (8) that there was 
no mistake apparent from the record. 

The learned Attorney General contended in the first instance that the remedy 
available under art. 226 is a discretionary one, and if the High Court had 
exercised its discretion, no appeal was competent; and in support of his con- 
tention he relied upon the judgment of this Court in K. S. Rashid and Son 
v. The Income-taz Inwestigation Commission, eto.,! where Mukherjee J., (as 
he then was), said (p. 747) :— 

“,..For purpose of this case it is enough to state that the remedy provided for in 
article 226 of the Constitution is a discretionary remedy and the High Court has always 
the discretion to refuse to grant any writ if it is satisfied that the aggrieved party can 
have an adequate or suitable relief elsewhere.” 


1 [1954] S. O. R. 788. 
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It is not necessary to decide in this case whether the order passed under 
art. 226 is of a discretionary nature and, therefore, in appeal this Court would 
not interfere with the exercise of discretion, because, in our opinion, the case 
can be decided on other grounds of substance. 

The first question is that of notice under s. 35 of the Act. The affidavit 
of the Income-tax Officer shows that the correctness of the figures for deter- 
mining the depreciation was discussed with the appellant’s Secretary. The 
Income-tax Officer stated that 

“The depreciation which was calculated in the assessment order of 1958-54 was as per 

the statement given by the petitioner. On submisslon of the said application the peti- 
tioner (Shri Ganatra, the Secretary of the Mills) was told that the depreciation will be 
given after rectifying mistakes. The petitioner had agreed to the'same. There being 
no record of.the working out from the first available record in the assessment order for 
the assessment year 1943-44, the petitioner was also supplied with the copy of the 
working of the depreciation slong with the necessary rules and regulation for calcu- 
lating the same.” 
He also stated that the order of rectification was passed ‘‘almost at the end of 
the financial year, after explaining and discussing all the above calculation along 
with the relevant rules and regulation of the calculated depreciation’’; that the 
order was not passed without giving a reasonable opportunity to the appellant; 
that the matter was discussed with its representative more than once; that the 
assessment for the year 1954-55 was made final after calculating the depreciation ; 
that the point of depreciatian was not raised by the applicant at any hearing and 
that even though no written notice was given, the representative of the appel- 
lant was given notice of the intended determination of the written down values- 
He also stated: 


“Thus though no written notice is given, applicant is given notice of the intention 

of calculating depreciation on record basis and is also allowed a reasonable oppor- 
tunity of being heard Inasmuch as he was given the calculation of depreciation on 
?1-2-1956.” 
The orders placed on the record show that the Income-tax Officer made calcula- 
tion for the purpose of determining the depreciation amount, and, after giving 
deductions allowed by the Act and the Rules made thereunder, arrived at the 
corrected figure of Rs. 1,94,074 for the assessment year 1953-54. 

Apart from the fact that the petition of the appellant does not set out 
clearly all the facts which should have been set out, there is the affidavit of the 
respondent that the matter was discussed with the representative of the appel- 
lant although no written notice was given. In this connection the learned 
Attorney General has further submitted (1) that the order determining the 
depreciation amount allowable was not final; (2) that the effect of the order 
making the rectification was not of enhancing the assesment or reducing the 
refund; and (3) that the question of depreciation could be raised at the time of 
assessment in any subsequent year. 

The object of the provision as to notice in the second sub-section of s. 35 
is that no order should be passed to the detriment of an agsessee without 
affording him an opportunity, but it cannot be said that the rule is so rigid that 
if, as a matter of fact, the assessee knows of the proceedings and the matter has 
been discussed with him then an adverse order would be invalid merely because 
no notice under s. 63 was given. Of course, this postulates that a reasonable 
opportunity has been given to show cause. Secondly, this provision -is applicable 
only where the assesament is enhanced or refund is reduced. Neither of those 
contingencies has arisen in the present case. 

The depreciation allowed to the appellant in the year of assessment 1943-44, 
when the appellant was assessed as a non-resident, was Rs. 1,91,224.. In the year 
1944-45 there was no assessable income in British India and so also in 194546. 
In the year 1946-47 there was a loss. In the year 1947-48 as in the preceding 
years the sales were effected at Porbander and there was no collection made in 
British India. The total tax due was calculated at Rs. 48-11-0. In 1948-49 the 
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sales were Rs, 38,656 and they were assessed to income-tax on & total income 
of Rs. 9,826. For the accounting year 1948 i.e. the assessment year 1949-50 
when the Ordinance came into force the total depreciation amount allowed was 
Re. 8,66,925 which was much more than what was allowable on the written 
down values determined in accordance with the provisions of the Ordinance 
which defined written down value: 

' “Written Down Value means— r 

(a) In the case of assets acquired in the previous year, the actual cost to the 
ammogsee; 

(b) In the case of assets acquired before the previous year the actual cost to the 

assomme less all depreciation actually allowed to him under this Ordinance or allowed 
under any Act repealed hereby or which would have been allowed to him tf the Indian 
Income-tax Act, 1922, was in force in past.” 
On the basis of this Ordinance and the other statutes and Rules mentioned in his 
affidavit, which have been set out above, the Income-tax Officer made the various 
calculations and determined the depreciation amounts which have given rise to 
the controversy before us. These calculations were based on the written down 
values for the successive assessment years up to the year of assessment 1953-54. 

But it was argued by counsel for the appellant that according to s. 10(5) (b) 
of the Act the written down value in the case of assets acquired before the 
previous year mean the actual cost to the asseasee less all depreciation actually 
allowed to him under the Act or under any Act repealed thereby and, therefore, 
the provisions of the Saurashtra Ordinance which came to an end when the Act 
became applicable cannot form the basis of determining the written down value 
for the purposes of assessment of the years 1950-51 onwards. In reply it was 
submitted that the written down values were calculated and depreciation deter- 
mined for the year 1948-44 and should in subsequent years have been calculated 
in accordance with the provisions of the Ordinance and they could not become 
higher for purposes of s. 10(5) (b) of the Act merely because the Ordinance was 
replaced by the Act. In this connection reference was made to s. 12 of the 
Finanee Act, 1950, which empowered the Central Government to make 
provision for the removal of difficulties in giving effect to the provisions of any 
of the Acts, Rules or Orders extended by s. 3 or s. 11 of that Act i.e. Finance ak 
1950. Under that section (s. 12) the Taxation Laws (Part B States) Removal o 
Difficulties Order, 1950, was promulgated on December 2, 1950, and by el. 2 of 
this Order provision was made for computation of aggregate depreciation 
allowance and written down values. To this Order the following explanation 
was added on March 9, 1953: 

(Notification No. S. R. O. 477) :— 

“For the purposes of this paragraph, the expression ‘all depreciation actually allow- 

ed under any laws or rules of a Part B State’ means and shall be deemed to bave 
always meant the aggregate allowance for depreciation taken into account in computing 
the Written Down Value under any laws or rules of a Part B State or carried forward 
under the said laws or rules.” 
But the appellant’s counsel contended that this explanation is ultra vires because 
it was promulgated under s. 60-A of the Act and that section was inapplicable to 
the Order made under s. 12 of the Finance Act, 1950. He relied on two cases 
decided by the Hyderabad High Court in S. V. Naik v. Commr. of Ino.-taz® 
and Commr. of Inc.-taz v. D. B. R. Mills Lid., but we are informed that one 
of those judgments is under appeal to this Court and we, therefore, do not 
wish to express any opinion upon the correctness or otherwise of this contention 
raised by the appellant. 

It was next argued by the learned Attorney General that the written down 
values determined under s. 35 are not final and can be redetermined in the 
following assessment years, and in support he referred to Karnani Industrial 
Bank Ltd. v. Commr. Inc.-tax* where the original cost of the machinery pur- 


3 t 20 L T. R. 208. 4 (1953) 25 L T. R. 558. 
3 (1954) 29 I. T. R. 210. 
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chased at Rs. 3,40,000—was accepted in the successive assessment years till it 
was doubted in the assessment order 1946-47 and was determined at Rs. 2,80,000 
and it was contended that the Income-tax Officer had to take the written down 
value of the previous year as correct. Thus the question there raised was whether 
the Income-tax Officer was entitled in law to go behind the original cost accepted 
by his predecessor ever since the assessment year 1939-40. It was held that neither 
the principle of res judicata nor estoppel nor the terms of s. 10(2) (vi) of the Act 
prevented the Income-tax Officer from determining for himself what the actual 
cost of the machinery had been and that depreciation had to be calculated for 
every year and it was open to the Income-tax Officer not merely to perform ‘‘a 
mathematical operation on the basis of the Written Down Value of the previous 
year, but one of determining the Written Down Value himself”. 

The limit to which the Income-tax Officer can go back does not stop at the 

‘written down value of the previous year but extends up to the figure of the 
original cost, and the method enjoined by s. 10(5) (b). is not that the Income-tax 
Officer should merely scale down the written down value of the previous year, 
but that he should take into consideration the actual cost, determining it for 
himself, if necessary, take also into consideration the allowances granted in the 
past and then make his own computation as to the written down value for the 
assessment year with which he is concerned. Thus it cannot be said that merely 
because under s. 35 some written down value and the depreciation amount have 
been determined they are a final determination binding for all times to come nor 
does the determination operate as estoppel or res judicata for the following years. 
Therefore, it cannot be said that there is no other efficacious and adequate remedy 
opon to the appellant to challenge the depreciation amount determined under 
z. 35. 
_ Counsel for the appellant contended that the provision under which the 
Inecome-tax Officer acted, i.e. s. 35, was not meant for the purpose of making 
corrections in written down values; and that for the purpose the appropriate 
and correct provision was s. 34 which specifically refers to excesive depreciation. 
There are two sections under which an Income-tax Officer can act i.e. as. 34 and 
35 and the question for decision that arises is whether a. 35 was open to him. 
Section 85 provides: 


“(1) The Commissioner or Appellate Assistant Commissioner may, at any time with- 

in four years from the date of any order passed by him in appeal or, in the case of the 
Commissioner, in revision under section 33A and the Income-tax Officer may, at any time 
‘within four years from the date of any assessment order or refund order pessed by him 
on his own motion rectify any mistake apparent from the record of the appeal, revision, 
assessment or refund as the case may be, and shall within the like period rectify any such 
mistake which has been brought to his notice by an assemee:” 
The question, therefore, is was it a mistake apparent from the record which the 
Income-tax Officer has rectified. It was submitted that recalculation is not 
rectifying a mistake which is apparent from the record. The words used in the 
section are ‘‘apparent from the record’’, and the record does not mean only the 
order of assessment but it comprises all proceedi on which the assessment 
order is based and the Income-tax Officer is entitled for the purpose of exercising 
his jurisdiction under s. 85 to look into the whole evidence and the law applicable 
to ascertain whether there was an error. If he doubts the written down value 
of the previous year it is open to him to check up the previous calculations, and 
if he finds any mistake, it is open to him to make fresh calculations in accordance 
with the law applicable including the rules made thereunder. 

The Privy Council in Commissioner of Income-taz, Bombay v. Khemchand® 
held s. 85 to be applicable where the facts were that the assesses did not produce 
books of account and an assessment was made by the Income-tax Officer to the 
best of his judgment. An application for the registration of the firm was, how- 
ever, allowed and it was registered on January 17, 1927. On the same day assess- 
ment was made under s. 28(4). As it was a registered firm no super-tax was 


5 (1088) 40 Bom. L. R. B54, P.O. 
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assessed. The Commissioner called for the record under s. 33 and cancelled the 
registration on January 28, and ordered the Income-tax Officer to take necessary 
consequential action. The result of that was that the assessee became liable to 
super-tax. Consequently an order for super-tax was made on May 4, 1929, and 
three days later notice of demand was issued. The Privy Council held that as 
the fresh action taken by the Income-tax Officer was hopelesaly out of time the 
demand for super-tax was illegal because after the final assessment the Income- 
tax Officer could not go on making fresh computations and issuing fresh notices of 
demand to the end of all time but it was held that the provisions of ss. 34 and 35 
prescribed the only circumstances in which fresh assessment could be made and 
fresh notice of demand could be issued. At page 867 Lord Romer observed: 
“...In the present case it is a debatable question whether the circumstances were 
such as to bring it within the provisions of s. 34. It is not necessary to determine that 
«question inasmuch as, in thetr Lordships’ opinion, the case clearly would have fallen within 
the provisions of s. 35 had the Income-tax Officer exercised his powers under the section 
within one year from the date on which the earlier demand was served upon the respond- 
ents. For, looking at the record of the assessments made upon them as it stood after the 
cancellation of the respondent’s registration—and the order effecting the cancellation would 
have formed part of that record—it would be apparent that a’ mistake had been made in 
stating that no super-tax was leviable.” : 
Thus the order effecting the cancellation of the registration of the asseasee’s firm 
svas considered to have formed part of the record of the case. 

in Sidhramappa v. Commr. I.T. the facts were that a debt belonging to a 
joint family fell on partition to the share of the assessee. This debt was held 
not to be recoverable by a judgment of the Bombay High Court dated Septem- 
ber 29, 1941. Holding it to be within the accounting year the Appellate Tribu- 
nal allowed this sum to be taken into consideration for the purpose of the 
accounting year. It subsequently corrected the error. It was held that under 
s. 85 the Tribunal was entitled to rectify the mistake and was competent to 
paw a consequential order dismissing the appeal instead of allowing it. 

The power under s. 35 is no doubt limited to rectification of mistakes 
which are apparent from the record. A mistake contemplated by this section is 
not one which is to be discovered as a result of an argument, but it is open to the 
Income-tax Officer to examine the record including the evidence, and if he 
discovers any mistake, he is entitled to rectify the error provided that if the 
result is enhancement of assessment or reducing the refund then notice has to be 
lee to the assessee and he should be allowed a reasonable opportunity of being 

eard. 

The scope and effect of the expression ‘‘mistake apparent from the record” 
and the extent of the powers of the Income-tax Officer under s. 35 of the Act 
were discussed by this Court in Venkatachalam v. B’bay Dyg. & Mfg. Co.” 
where the facts were these: A sum of Rs. 50,063 being interest on tax paid 
jn advance was given credit for under s. 18A(5) of the Act. Subsequently 
there was an amendment of the Act by which the interest became allowable 
only on the difference between the amount of tax paid and what was actually 
determined. As a consequence of this the Incometax Officer purporting to 
act under s. 35 of the Act rectified the mistake and reduced the amount of 
interest credited to Rs. 21,157 and issued a demand for the difference. The 
assesses obtained a writ of prohibition against the Income-tax Officer on the 
ground that the mistake contemplated under that provision had to be apparent 
on the face of the order and it was not contemplated to cover a mistake resulting 
from an amendment of the law even though it was retrospective in its effect. 
The Revenue appealed to this Court. Thus the question for decision in that 
case was whether an order proper and valid when made could be said to dis- 
close a mistake apparent from the record merely because it became erroneous 
as a result of a subsequent amendment of the law which was retrospective in 


6 (1951) 54 Bom. L. R. 163. 7 (1958) 61 Bom. L. R. 536, 540, 8.0. 
° 
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its a In delivering the judgment of the Court Gajendragadkar J. said 

. 540) :— 

(p “At the time when the Income-tax Officer applied his mind to the question of rectify- 
ing the alleged mistake, there can be no doubt that he had to read the principal Act as 
containing the inserted proviso as from April 1, 1952 If that be the true position them 
the order which he made giving credit to the respondent for Rs. 50,608-15-0 is plainly and 
obviously inconsistent with a specific and clear provision of the statute and that must in~ 
evitably be treated as a mistake of law apparent from the record. If a mistake of fact 
apparent from the record of the assessment order can be rectified under s. 35, we see no 
reason why a mistake of law which is glaring and obvious cannot be aimilarly rectified.” 
The decision of the Privy Council in Commissioner of Income-tax, Bombay v- 
Khemchand was referred to. 

Counsel for the appellant sought to distinguish both these cases; Venkata- 
chalam’s case and Khemchand’s case, on the ground that the record there con- 
sidered was the assessment record of that year and the Income-tax Officer did 
not have to go to the records of the previous year. That is a distinction without 
a difference. If, for instance, the Income-tax Officer had found that in the 
assessment year 1952-538 there was an apparent arithmetical mistake in the 
account of the written down value of the properties which resulted in a corres- 
ponding mistake in the assessment of the year in controversy could he not take 
the corrected figure for the purposes of the assessment and could it be said that 
the mistake was not apparent from the record. A fortsors if he discovered that 
the very basis of the different assessments was erroneous because of an initial 
mistake in determining the written down value could it be said that this would 
not be a mistake apparent from the record. And if in order to determine the 
correct written down value the Income-tax Officer. makes correct calculations, 
can it be said that that is not rectifymg a mistake apparent from the record 
but is de hors it. 

In our opinion this appeal is without force and we would, therefore, dismiss 
it with costs. 

Appeal dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Naik. 


GAJANAN KRISHNARAO CHAWANDKE v. THE COLLECTOR, 
BULDANA.* 

Central Provinces and Berar Municipalities Act (II of 1922), Secs. 25(6), 172; Rules 
framed under s. 25(8)—Employee of Municipal Committee appealing against 
his exclusion from promotion by Committee—Competency of such appeal—Whether 
refusal by Committee to promote employee can be regarded as punishment. 

The rules framed under s. 25(6) of the Central Provinces-and Berar Municipalities 
Act, 1922, are limited to appeals against departmental punishments only. They 
cannot be rpgarded as general rules enabling any employee of the Municipal Com~ 
mittee who is aggrieved by any decision of the Municipal Committee to prefer an 
appeal. 

No Government servant has a vested right to promotion; if a person though entitled 
because of the length of his service or of his qualifications to promotion is not pro- 
moted in due course, it cannot be said that he has been punished. Where, therefore, 
the Municipal Committee refuses to promote tts employee in due course, it cannot 
be regarded as a punishment. The action of the Municipal Committee may be 
regarded as a punishment only where as a result of it the existing position of its 
employee is worsened. `N 


*Deoidad, April 16, 1959. Special Civil Application No. 394 of 1968. 
e . 


` 
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Tue facta appear in the judgment. 


C. P. Kalele, for the petitioner. 
N. L. Abhyankar, for respondents Nos. 3 and 5. 
W. B. Pendharkar, for respondents Nos. 6, 8 and 9. 


MUDEHOLKAR J. The petitioner is a primary school teacher serving with the 
Municipal Committee, Khamgaon. He joined service on January 18, 1932, and 
was eventually confirmed. There are six posts in the Select Grade which are 
open to primary school teachers serving with the Municipal Committee. The 
question of filling those posts came before the Municipal Committee on Aprib 
17, 1958. On that date they called for recommendations from the Education 
Sub-Committee. That Sub-Committee sent up the names of six teachers. Ap- 
parently, the recommendations of the Sub-Committee did not find favour with 
the General Committee and, therefore, the General Committee referred the 
matter to the Education Sub-Committee for fresh recommendations. The 
petitioners name was originally recommended by the Sub-Committee, but on 
the second occasion it was not recommended. On March 19, 1953, the Municipal 
Committee considered the entire question at its general meeting and resolved 
to appoint the following six persons in the Select Grade :— 

(1) G. D. Shegokar. 

(2) B. N. Rajhansa. 

(3) E T. Sarat. 

(4) R. M. Amle. 

(5) 5. T. Potdar. 

(6) S. B. Panat. : 

The petitioner was thus not one of those persons who were appointed in the 
Select Grade by the Municipal Committee. One K. M. Ghatol was also a senior 
primary school teacher and he preferred an appeal before the Sub-Divisional' 
Officer, Khamgaon, apparently under the rules framed under s. 25(6) of the 
C.P. and Berar Municipalities Act against his exclusion from promotion to 
the Select Grade. This appeal was allowed by the Additional Deputy Com- 
missioner, Khamgaon, by the Order dated November 24, 1954. The operative 
portion of the order of the Additional Deputy Commissioner was :— 

“I, therefore, order that the applicant should be given the selection grade. He should 
be given selected grade either out of the teachers described above or the order of selec- 
tion of either Amie or Saraf should be cancelled and preference given to the applicant. 
It is for the M.C. to decide whether to'cancel Amle’s selection grade or Saraf’s but the 
applicant should be given the selection grade.” 

The Municipal Committee, purporting to comply with the aforesaid order, 
reviewed the entire position and passed a resolution on March 14, 1955, can- 
celling the select grade of four teachers, 8. B. Panat, 8. T. Potdar, R. M. Amle- 
and H. T. Saraf, and instead appointed the following six teachers to the select 
grade with effect from March J, 1955 :— 

(1) D. N. Bhangadbhattt. 

(2) N. M Mandvekar. 

(8) G. D. Shegokar. 

(4) B. N. Rajhansa. 

(5) G. K. Chawandke (Petitioner). 

(6) K. M Ghatol. 

This was by a resolution of the General Meeting of the Municipal Commtttee: 
held on April 6, 1958. 

The four persons whose select grade was taken away preferred an appeal 
before the Sub-Divisional Officer, Khamgaon, again apparently under the rules 
framed under s. 25(6). The Sub-Divisional Officer allowed the appeal and’ 
observed :— 

“I therefore hold that the action of the Munictpal Committee in withdrawing the- 
select grade of the 4 appellants and selecting the aforesaid 4 teachers in their place is 
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ilegal and improper. I therefore set aside the decision of the Munictpal Committee and 
further direct the 4 appellants shall continue in the select grade as before and the other 
4 teachers namely Shri Bhangadbhatti, Shri Mandvekar, Shri Rajhansa and 
Shri Chavandke shall revert, if promoted io select grade, to their original grade.” 
After the aforesaid order was passed by the Sub-Divisional Officer, the Presi- 
dent of the Municipal Committee made the following endorsement :— 

“Effect needs be given to the S.D.O.'s order. Inform all those affected by the order 
-and place before Ex. S.C. for its information.” 


: The petitioner and the other three teachers, who were affected by the order 
of the Sub-Divisional Officer, moved the Municipal Committee for preferring 
-an appeal against the order of the Sub-Divisional Officer. The Municipal Com- 
‘mittee then went up in appeal before the Deputy Commissioner against the 
order of the Sub-Divisional Officer. That appeal was dismissed by the Deputy 
‘Commissioner. In that appeal one of the contentions raised on behalf of the 
‘Municipal Committee was that the appeal before the Sub-Divisional Officer 
-was incompetent. This contention was overruled by the Deputy Commissioner 
.and the appeal of the Municipal Committee was dismissed on merits. The 
Municipal Committee then went up to the Board of Revenue, Madhya Pra- 
«desh, in revision and the application for revision was transferred to the Divi- 
sional Officer, Vidarbha. The Divisional Officer dismissed the revision appli- 
eation on the ground that the application was incompetent. 

After the dismissal of the revision application the Municipal Committee, 
Khamgaon, served the following notice dated November 29, 1957, on the peti- 
Aioner :-— 

“Subject—Select Grade. - 

Reference:—Since the appeal (revision) of the Munid¢tpal Committee before the 
‘Revenue Tribunal has been rejected, therefore your Select Grade has been taken away. 
Note.” 


It may be mentioned that the petitioner actually worked in the Select Grade 
from March 1, 1955, till the end of November 1957 and was given his pay ad- 
missible in that grade. After the petitioner was served with the aforesaid 
‘order he preferred an appeal before the Sub-Divisional Officer. The Sub- 
Divisional Officer also dismissed the appeal on the ground that the order sought 
to be appealed from was against only an administrative order which intended 
to give effect to the previous judicial order and was thus incompetent. The 
petitioner then preferred an appeal to the Deputy Commissioner and that ap- 
peal was dismissed on that ground as also on the ground that the teachers who 
‘were appointed in place of the petitioner and other ousted persons were not 
Joined as parties to the appeal. The petitioner has, therefore, come up to this 
Court under art. 226 of the Constitution. 

It seems to us that there has been a complete misapprehension of the ques- 
tion as to the right of appeal in such cases on the part of Revenue Officers. 
Section 172 of the Municipalities Act provides that no appeal shall lie against 
any order made under the Act except where express provision for appeal 
from such order has been made in the Act or any rule made thereunder. Sec- 
tion 25 of the Act deals with appointment, duties and conditions of service of 
the municipal servants. Subsection (6) of that section makes the following 
provision in regard to the right of appeal :— 

“The Provincial Government may prescribe the classes or grades of officers and 
servants who shall have the right of appeal except in the case of dismissal under sub- 
ection (5) from any decision of the committee inflicting any departmental punishment 
other than censure.” 

In regard to this provision rules have been framed by the then Provincial Gov- 
ernment which are to be found at pp. 183 to 184 of the Municipal Manual. 

It is to be borne in mind that sub-s. (6) of s. 25 confers power on the Provin- 
ial Government to make rules for providing for appeals only against those 
-decisions of the Municipal Committee which inflict departmental punishments 
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otherwise mentioned. Therefore, those rules must be deemed to be limited to 
appeals against departmental punishments only. They cannot be regarded as 
general rules enabling any employee of the Municipal Committee who is ag- 
grieved by- the decision of the municipal committee to prefer an appeal. It 
would appear that the Revenue Officers are under the impression that those 
rulea confer a general right of appeal upon a municipal servant against any 
decision of the municipal committee. If the right of appeal is limited, and 
it must be according to the rules limited, to those decisions of the municipal 
committee which inflict departmental punishments on a municipal servant, then 
it would follow that the appeal preferred by Ghatol against the resolution dated 
March 19, 1953, appointing Shegokar, Rajhansa, Saraf, Amle, Potdar and Panat 
to the select grade, was incompetent. Ghatol’s contention in the appeal was that 
he had better claims to be appointed to the select grade than the persons whom 
the Municipal Committee by its resolution dated March 19, 1953, had appoint- 
ed. Even though Ghatol may have a just grievance, we do not think that any 
redress conld be given to him in an appeal by the Sub-Divisional Officer. It 
must be borne in mind that no Government servant has a vested right to pro- 
motion; if a person, though entitled because of the length of his service or of 
his qualifications to promotion, is not promoted in due course, it cannot be 
said that he has been punished. If the Revenue Officers think that the refusal 
to promote a person in due course is a punishment, then we would like to re- 
move the misconception. The action of the Municipal Committee may be re- 
garded as a punishment only where as a result of it the existing position of a 
person is worsened. It cannot be regarded as a punishment where there is a 
refusal on the part of the Municipal Committee or any other employer to 
promote its employee or to improve his position. 

If, therefore, the resolution of March 19, 1958, could not be interfered with 
by the Sub-Divisional Officer in appeal, it follows that the subsequent reso- 
lution of the Municipal Committee dated April 6, 1955, whereunder the peti- 
tioner was appointed, must be regarded as without jurisdiction. Upon this 
view, we must hold that the petitioner’s grievance cannot be redressed because 
there was no legal basis for his appointment to the select grade. Here we 
would like to make one point clear and it is this that in so far as the appeal 
to the Sub-Divisional Officer by the four persons who were appointed by the 
resolution dated March 19, 1953, but were reverted by the resolution of April 
6, 1955, is concerned it was competent because the action of the Municipal Com- 
mittee amounted to a reversion of those persons without following the pro- 
cedure laid down in the rules. 

We realize that the petitioner having worked in the select grade for almost. 
three years has been hit hard by what has happened subsequently, but since 
his original appointment itself was illegal, there is nothing which we can do 
for him except recommend to the Municipal Committee to consider his case 
favourably when the next occasion arises for selection. Mr. Kalele, who appears 
for the petitioner, says that the Municipal Committee will ask him to refund: 
the excess salary which he drew during the period he worked in the select 
grade. Now we realize that it would be very hard for the petitioner to pay 
back that amount. But we cannot do anything about it. We, therefore, leave 
it to the good sense of the Municipal Committee to deal with the petitioner in a 
sympathetic way. 

The rule is discharged. We make no order as to costs. 

Rule discharged.. 
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Before Mr. Justice Mudholkar and Mr. Justice Naik. 


BHAGWANDAS MOTIRAM MARWARI v. THE BOMBAY REVENUR 
TRIBUNAL, NAGPUR.* 
Bombay Commissioners of Divisions Act (VIII of 1958), Sec. 8—Constitution of India, 
art. 226—Bombay Revenue Tribunal whether an “authority” within s. 8—Whether 
word “authority” in art. 226 of Constitution includes a purely judicial tribunal. 


The Bombay Revenue Tribunal does not fall within the term “authority” as used 
in s. 8 of the Bombay Commissioners of Divisions Act, 1957. 

The word “authority” in art. 226 of the Canstttution of India does not include a 
purely judicial tribunal. A quasi-judicial body or tribunal (that is, an administra- 
tive or executive body or tribunal entrusted with judicial functions) will fall within 
the ambit of the word “authority”. But where the sole function of a tribunal is to 
administer justice judicially, it cannot fall within the expression “authority.” 

Tue facts appear in the judgment. 


C. P. Kalele, for the petitioner. 
N. L. Abhyankar, for opponent No. 4. 


MUDHOLKAR J. This is a petition under arts. 226 and 227 of the Constitu- 
tion for quashing the order of the Bombay Revenue Tribunal at Nagpur, trans- 
ferring an appeal preferred by the petitioner and pending before it to the 
Commissioner, Nagpur, for disposal. According to the Tribunal, by virtue of 
s. 8 of the Bomhay Commissioners of Divisions Act (Act of 1958) an 
appeal of this kind has to be transferred to the Commissioner for disposal. 
The appeal in question arose out of an order made by the Sub-Divisional 
Officer upon an application made by respondent No. 4 under s. 19 of the Berar 
Regulation of Agricultural Leases Act, 1951. 

In coming to the conclusion that the appeal has to be transferred to the 
Commissioner, the Revenue Tribunal has relied upon a decision of the Full 
Bench of the Tribunal in Vishweshar Rao v. State of Bombay’. Section 8 of 
the Bombay Commissioners of Divisions Act runs thus :— 

“All proceedings including proceedings by way of appeals, revision or review pend- 
ing under any existing law before the State Government or a Divisional Officer or Direc- 
tor of Local Authorities or any other officer or authority immediately before the com- 
mencement of this Act shall, where disposal of the proceedings falls within the purview 
of the powers and duties of the Commissioner, be transferred to the Commissioner for 
disposal according to law.” 

Now, the Revenue Tribunal is not specifically mentioned in this section, but 
in Vishweshar Rao’s case it has been held that the word ‘‘authority’’ occurring 
in this section includes a Revenue Tribunal. It was contended before the 
Tribunal that the word ‘‘authority’’ should be construed ejusdem generis. 
Negativing this argument-the Revenue Tribunal pointed out that before ap- 
plying the rule of ejusdem generis it must be shown that the authorities enu- 
merated in the section belong to the same genus. It was further argued be- 
fore the Tribunal that in s. 8 the expressions ‘‘State Government’’, ‘‘Divi- 
sional Officer’’ and ‘‘Director of Local Authorities’’ are used in the descending 
order and, therefore, the words ‘‘any other officer or authority’ must be con- 
atrned to indicate officers or authorities subordinate to those mentioned already. 
This argument was also repelled by the Tribunal upon the view that there 
is nothing to show that the statns of the Director of Local Authorities was 
inferior to that of the Divisional Officer. 

In our opinion, however, the word ‘‘authority’’ cannot, at any rate in the 
particular context, be deemed to include a tribunal which is entrusted with 


*Deoided, April 16, 1959. Special Civil 1. [1958] N. LJ. 508. 
Application No. 400 of 1958. 
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the exercise of purely judicial powers. The word ‘‘authority’’ literally means 
a body exercising executive, administrative or legislative power and is usually 
used by the Legislature to "indicate subordinate agencies Le. agencies subordi- 
nate to the Executive Government, entrusted with the exercise of executive 
or administrative or quasi-judicial power. It is also used to denote agencies 
such as ‘independent or semi-independent Corporations to which power has 
been delegated by Government or upon which power to exercise executive or 
administrative functions is conferred by the Legislature. The term ‘‘autho- 

rity” cannot be deemed to include a Court or any other judicial tribunal. 
In our opinion, therefore, that term, as used in s. 8, would not include a 
tribunal like the Bombay Revenue Tribunal, which is entrusted with the duty 
of adjudicating upon the rights of persons judicially. Now, if the word 
“authority” is given the meaning accorded to it by the Full Bench of the 
Revenue Tribunal, then it would mean that the Revenue Tribunal must transfer 
-every proceeding pending before it, whether it is an appeal or a rivision and 
which falls ‘‘within the purview of the power and duties of the Commissioner’’ 
to the Commissioner. The result of this would be that a Revenue Tribunal 
which has been constituted by the Revenue Tribunals Act of 1939, would be 
bereft of almost all its work and will have hardly anything to do. It could 
not have been the intention of the Legislature to deprive the tribunal of its 
work and strike at the very root of its existence. 

We have already adverted to the second condition which has to be fulfilled 
before any appeal or application could be transferred to the Commissioner and 
that is that the proceedings must fall within the purview of the powers and 
duties of the Commissioner. This point has been dealt with by the Full Bench 
of the Tribunal in para. 9 of its judgment. The Tribunal had examined the pro- 
visions of the Madhya Pradesh Land Revenue Code and had come to the conclu- 
sion that every appeal against the orders of the Additional Deputy Commis- 
sioner and Collector which could have been entertained or dealt with by the 
Commissioner would lie to the Commissioner or, if it had been preferred to the 
Tribunal, would have to be transferred to the Commissioner. Upon this view, 
it i follow that the Revenue Tribunal will have no work whatsoever to deal 

‘wi 

It is true that in art. 226 of the Constitution, which deals with the power of 
the High Court to issue writs, it is provided that such a writ can issue to any 
person or ‘‘authority’’ including a Government. It is suggested that the word 
*‘authority’’ so used must include even a Revenue Tribunal or a Board of 
Revenue. However wide may be the meaning of the word ‘‘authority’’ used 
in this article, it cannot, in our opinion, include a purely judicial tribunal. 
A quasi-judicial body or a tribunal (that is, an administrative or an executive 
body or a tribunal entrusted with judicial functions) would certainly fall with- 
in the ambit of the word ‘‘authority’’. But where the sole function of a tribunal 
is to administer justice judicially, it cannot fall within the expression ‘‘author- 
ity”. The Bombay Revenue Tribunal is not entrusted with any administrative 
work but is solely entrusted with the duty of deciding matters judicially, whe- 
ther between an individual and an individual or between the State and an 
individual. It cannot be deemed to be performing quasi-judicial functions but 
must be regarded as performing purely judicial functions. We are, therefore, 
clear that the Revenue Tribunal does not fall within the term ‘‘authority’’ as 
used in s, 8 of the Act. Upon this view it will follow that the appeal will 
have to be dealt with by the Revenue Tribunal itself and that its transfer to 
the Commissioner is erroneous. 

Woe accordingly make the rule absolute, quash the order of the Revenue Tri- 
bunal and direct it to withdraw the appeal from the file of the Commissioner 
and hear it. There will be no order as to costs. 

-~ Rule made absolute. 


d 
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SUPREME COURT. - `. 


Present: Mr. Justice Jafer Imam and Mr. Justice J. L. Kapur- -^ T> 


ANDHERI MAROL KURLA BUS SERVICE v. THE STATE OF BOMBAY.*- 


Industrial Disputes Act (XIV of 1947), Secs. 20(2) (b), 12(6)-—Whether conciliation procted— 
ings end when report under s. 12(8) made by Conciliation Officer—Conctliation pro— 
ceedings continuing beyond fourteen days or report under s. 12(6) not made within: 
fourteen days—Whether such proceedings come to an end after fourteen days. 


Under s. 20(2)(b) of the Industrial Disputes Act, 1947, the conciliation proceedings 
* do not end when the report under s. 12(6) of the Act is made by the Conciliation. 
Officer but when that report is received by the appropriate Government. 
. Workers of the Industry Colliery, Dhanbad v. Management of the Industry Col~ 
liery,' referred to. 
eae cine: oaa o bak ae eateied ae Heoona sa weeks 
fourteen days, or if the Conciliation Officer does not make his report within fourteen 
days as required by s. 12(6) of the Industrial Disputes Act, 1947, in law the proceed- 
ings do not automatically come to an end after fourteen days but only terminate 
as provided in s. 20(2)(b) of the Act. 
Colliery Mazdoor Congress v. New Beerbhoom Coal Co, Ltd,’ referred to. 


Tre facta are stated at 57 Bombay Law Reporter 529. 


Hardayal Hardy, for the appellants. 


H. J. Umrigar and B. H. Dhébar, for the onden. T 


Karur J. This is an appeal by special leave against the judgment and 


order of the High Court of Bombay reversing the judgment of the Chief Presi- 
dency Magistrate, Bombay, and thus convicting accused Nos. 1 and 5 under 
s. 81(1) read with s. 88(1) of the Industrial Disputes Act (Act XIV of 1947) 
(hereinafter called the Act) and sentencing accused No. 1 to a fine of Re. 250 
and accused No. 6 to a fine of Rs. 50. 

The appellants are the Andheri Marol Kurla Bus Service who was accused: 
No. 1 (now appellant No. 1) and its manager H. M. Khan who was accused No. 5 
(now appellant No. 2). Some disputes arose between appellant No. 1 and its 
workmen. On December 13, 1951, the Conciliation Officer wrote to appellant 
No. 1 and enclosed the demands of the Union which were dated August 9, 1951. 
On December 81, 1951, appellant No. 1 was asked to appear before the Conci- 
liation Officer on January 9, 1952, and after getting one adjournment appel- 
lant No. 1 appeared before the Conciliation Officer on January 17, 1952, and filed’ 
its writen statement and raised various objections. The next date of hearing 
was January 31, 1952, and the proceedings went on till June 2, 1952, when appel- 
lant No. 1 wrote to the Conciliation Officer saying that no useful purpose would. 
be served by holding any further meetings. On May 9, 1952, the Union*had also: 
indicated to the Conciliation Officer that the negotiations had failed. On March: 
. 18, 1952, the appellant dismissed Louis Pereira, a bus conductor, and proceedings 

were taken on & complaint by the Assistant Commissioner of Labour under s. 83 
read with s. 31 of the Act against 5 accused persons, the two appellanta and the 
partners of appellant No. 1. The Chief Presidency Magistrate acquitted all the 
accused including the appellants and held that as the conciliation proceedings. 
had continued for a period of more than 14 days as from January 17, 1952, 
further proceedings for conciliation were illegal and, therefore, the accused per- 
sons could not be convicted under s. 31(4) of the Act. The State took an appeal 
to the High Court and the judgment of acquittal was reversed and of the accused 
persons the two'appellants were convicted and the others were acquitted. The 
two appellants have appealed by special leave. 

. The question for decision is whether the conciliation proceedings could be 


“Decided, April 21, 1958. Oriminal Appesl - 1 [1958] 8. 0. R. 428. 
No. 46 of 1957. 2 (1052) L. A. O. 219, 222. 
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said to „be pending “when Louis Pori was PE I£ the answer is in the 
affirmati'ye thdh the appellants have been properly convicted, and if not, the con- 
, Victioxt tnust’be set aside. Section 31(1) makes the contravention of the. provisior 
„ofm, 'BS-6f, the Act an offénee punishable with imprisonment for a period which 
may ‘extend to six months'or with fine or with both. 

‘Séction 33(1) provides: 

“Section 33. (1) Tiere tis Wiig Gk hy PE PEE apelin Te nees ow Cone 
eilenn Dieet Gea! Board OF af any aocaediog beksa a Labean Court ot Trhúnal of 
National Tribunal in respect of an industrial dispute, no employer shall:— 

(a) in regard to any matter connected with the dispute, alter to the prejudice of 
the workmen concerned in such dispute, the conditions of service applicable to them: 
immediately before the commencement of such proceedings; or 

(b). for any misconduct connected with the dispute, discharge or punish, whether 
by dismissal or otherwise, any workmen concerned in such dispute, 
save with the express permission in writing of the authority before which the proceed— 
ing is pending.” 

Therefore, the question reduces itself to the meaning of the words ‘‘pendency of 
any conciliation proceedings before a conciliation officer’’. 

The argument raised on behalf of the appellant is that the object of conci- 
liation is to get a settlement made with expedition and, therefore, under s. 12 the 
Conciliation Officer was ‘bound to make his report within 14 days of the com- 
mencement of the conciliation proceedings or within such shorter period fixed by 
the appropriate. Government.- From this it was submitted that as 14 days had 
.expired before March 18, 1952, the diamixsal could not be said to be one within 
the'words ‘‘pendency of conciliation proceedings’’. The Act provides for com- 
mencement and conclusion of conciliation proceedings under s. 20, but the first 
sub-section of s. 20 deals with what are called utility services and sub-s. (2) of 
that section provides as to when the conciliation processes conclude. That 
sub-section is as follows :— 

“Section 20. (1) Bee 

(2) A conciliation proceeding shall be deemed to have concluded — 

(a) where a settlement is arrived at, when a memorandum of the settlement ts 
signed by the parties to the dispute; ‘ 

- (b) where no settlement is arrived at, when the report of the Conciliation Officer 
is received by the appropriate Government or when the report of the Board is published 
under section 17, as the case may be, or: 

(c) when a reference is made to a Court, Labour Court, Tribunal or National Tri- 
bunal under section 10 during the pendency of conciliation proceedings.” 

The provisions of sub-s. 20(2) apply to all conciliation proceedings whether im 
regard to utility services or otherwise. All conciliation proceedings under this 
sub-section shall be deemed to have concluded in the case where no settlement is: 
reached, when the report of the Conciliation Officer is received by the appropriate 
Government. The conciliation proceedings, therefore, do not end when the report 
under s. 12(6) is made by the Conciliation Officer but when that report is receiv- 
ed by the appropriate Government. It was contended that the conciliation pro- . 


ceedings should be held to terminate when the Conciliation Officer is required > - 


under s. 12(6) of the Act to submit his report but the provisions of the Act 
above quoted do not support this contention as the termination of the concilia- 
tion proceedings is deemed to take place when the report is received by the 
appropriate Government. This is how s. 20(2) (b) was interpreted in Workers 
of the Industry Colliery, Dhanbad v. Management of the Industry CoUiery. ° 
` Jt was next contended that on this interpretation the conciliation proceed- 
ings could be prolonged much beyond what was contemplated by the Act and 
the termination would depend upon how soon a report is received by the appro- 

riate Government. It is true that s. 12(6) of the Act contemplates the sub- 
mission of the report by the Conciliation Officer within 14 days but that does 
not affect the pendency of the conciliation proceedings, and if for some reasom 


1 [1053] 8. C. R. 428. 
L.R.— 89 
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the Conciliation Officer delays the submission of his report his action: may be 
reprehensible, but that will not affect the interpretation to be put on s. 20(#) (b) 
of the Act. Destin 12 lays down the duties of the Conciliation Officer. He is 
required to bring about settlement between the parties and must begin his 
investigation without delay, and if no settlement is arrived at, he is to submit his 
report to the appropriate Government. No doubt s. 12 contemplates that the 
report should be made and the proceedings closed within a fortnight, and if 
proceedings are not closed but are carried on, as they were in the present case, 
or if the Conciliation Officer does not make his report within 14 days he may 
be guilty of a breach of duty, but in law the proceedings do not automatically 
come to an end after 14 days but only terminate as provided in s. 20(2)(b) of 


' ` the Act. (Colliery Maedoor Congress v. New Beerbhoom Coal Co., Lid.?). As 


the conciliation ‘proceedings were pending at the time when Louis Pereira was 
dismissed the appellants were rightly convicted under s. 31(1) read with s. 88 
of the Act. 


The appeal is, therefore, dismjssed. Sit a 
` ppeal dismissed. 


APPELLATE CIVIL. 
[NAGPUR BANOH] 


Before Mr. Justice Mudholkar and Mr. Justice Naik. 


MST. JANKU ZIBAL v. SHAMRAO MALHARRAO PANDHARE." 


indian Limitation Act (IX of 1908), Arts. 181, 182—Civil Procedure Code (V of 1908), 
O. XXI, r. 11—Plaintiff s suit for possession decreed on December 20, 1947, on condi- 
tion that plaintif deposited certain amount in Court—Appeal by parties to suit dis- 
missed on October 31, 1955—Application for execution of decree without deposit of 
money made on October 2, 1956—Deposit made by October 9, 1958—Whether appli- 
cation barred by ttme—Applicability of arts. 181 and 182—Whether application not 
én accordance with law because not accompinied by deposit, 


Plainttff filed a suit against the defendants for possession of property and the suit 
was partly decreed on December 20, 1947, whereby possession was granted to the 
plaintiff on condition that he deposited a certain amount in Court. The parties to ` 
the suit appealed and their appeals were dismissed on October 31, 1955. On Octo- 
er 2, 1956, the plaintiff made an application for execution of the decree without 
deposttmg any money along with it, but by October 9, 1958, he had deposited the 
amount in Court. On the questions whether the application for execution was 
barred by time and whether it was not in accordance with law, the defendants con- 
tended that the decree pesed by the trial Court was a conditional decree and that 
to such a decree the appropriate Article of the Indian Limitation Act, 1908, which 
applied was art. 181 of the Act, and, therefore, the application was barred by time, 
na and that as the plaintifPs application was not accompanied by the deposit, it was 
i not in accordance with law:— 
5 Held, that on general principles, apart from the provisions of item 2 in column 3 
ý of art. 182 of the Indian Limitation Act, where execution is sought of a decree passed 
d a suit in which an appeal has been preferred and decided, the starting point of 
‘imitation would be the date of the appellate decree, 
that even though art. 181 of the Act applied to an appellate decree, the deposit of 
the amount having been made by the plaintiff within three years of that decree and 
the execution application having also been made during this period, the application 
was not barred by time! 


2 (1952) L. A. O. 219, 222. at Nagpur, in Execution Case No. 5-A of 1046, 

*Decided, May 1, 1959. Boond A No. ariting out of Civil Suit No. 5-A of 1946, 
29 of 1959, Se erage eh order moo ty TI decided by M. L. Shrivastava, First Additional 
Junankear, First Additional District Judge District Judge, Nagpur. 
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Gopal Sattu v. Dnyanu Maruti,’ Bhuralal v. Jiwansingh’ Maharaja of Darbhanga 
v. Homeshvar Singh’ and Jowad Hussain v. Gendan Singh, referred to; and 

that the relief which the plaintiff had sought was clearly one which was awarded 
by the decree and the executing Court had jurisdiction to grant it, but if ultimately 
the plaintiff failed to deposit the amount within the time allowed by the Court, then 
the Court could dismiss his application but it could not do so simply on’ the ground 

' that the amount was not put in along with the application for execution: 
Gopal Parsharam v. Damodar Janardhan,’ referred to. 

Normally the article which is applicable to an application for execution is art. 182, 
and it is only in those cases where for some reason that article does not apply that 
art. 181, which is a residuary article, can be pressed in ald. Where the question is 
whether the main article or the residuary article applies, what the Court must do 
is to determine whether any of the starting points in art. 182 is applicable to the 
particular application for execution. If none of the starting points is applicable then 
only the Court can resort to art. 181. 

There is a distinction between a case where an application is liable to be dismiss- 
ed on the ground that ít is not in accordance with law and one where it is liable to 
be dismissed on the ground that the decree-holder is not entitled to obtain any 
relief because of non-compliance with the condition laid down in the decree sought 
to be executed. 


THe facts appear in the judgment. 


D. B. Padhye, for the appellants. 
N. 8. Nandedkar, for the respondent. 


MUDHOLKAR J. This appeal arises ont of proceedings in execution and has ’ 
been referred for decision to a Division Bench because it involves an important 
question of law. 

The relevant facta are these. The plaintiff, who is respondent in the appeal, 
instituted civil suit No. 5-A/46 for possession of certain property and for 
setting aside certain alienations made by its limited owners. That suit was 
partly decreed on December 30, 1947. The appellants before us are some of 
the alienees who were defendants to that suit. They were in possession of 
some of the property of which possession was granted to the respondent on 
condition that he deposited Rs. 41,026-126. The decree was appealed from 
both by the appellants as well as the respondent. Their appeals were dis- 
missed on October 31, 1955. It may be mentioned that defendant No. 8 to 
the suit had alse preferred an appeal against the decree of the trial Court 
in so far as it affected him. That appeal was allowed and the respondent’s 
claim as against him was dismissed. Therefore, the net result of the appeals 
preferred before this Court by the parties to the suit was that the decree of 
the trial Court was modified in so far as it related to defendant No. 8, but was 
upheld with respect to the plaintiff and other defendants thereto. 

On October 2, 1956, the respondent made an application for execution of 
the decree, but he did not deposit any money along with the execution appli- 
cation. He, however, deposited Ra. 32,000 on August 7, 1958, Rs. 3,000 on 
August 8, 1958, and Rs. 6,026-12-6 on August 16, 1958. Soon after this amount 
was deposited, defendants Nos. 6 to 8 and the present appellants attached in 
all a sum of Rs. 2,407.56 aP. ont of the amount deposited by the respondent 
in execution of the decree for costs which they held against the respondent 
and in their favour. On October 9, 1958, the respondent deposited a sum of 
Rs. 2,407.56 nP. in Court “without prejudice’ and thus restored the amount 
deposited by him for payment to the appellants to the original figure of 
Rs. 41,026-12-6. 


1 pese] LLR. Bom. 649, a0. 40 Bom. L.R. 721. 

L.R. 4 (19286) LL.R. 6 Pat. 24, P.o. 
2 ‘ese AXR. Rajesthan 21. 5 me 8.0. [1948] ALR. 
3 Haso LR. 48 17, s.o. 23 Bom. Bom. 353. 
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The appellants resisted the application for execution on two grounds; firstly, 
that that application was barred by time, and, secondly, that it was not in 
accordance with law. Both these grounds were negatived by the Court below 
and possession of the property which was with the appellants was ordered to 
be delivered to the respondent along with the standing crops. Im this appeal 
the appellants have reiterated both the contentions raised by them before the 
executing Court and have also taken an additional contemtiom to the effect that 
the Court below was in error in ordering delivery of possession to the respond- 
ent along with the standing crops. 

In support of the plea of limitation it is urged by Mr. Ð. B. Padhye for 
- the appellants, that the decree which was passed by the Court below was æ 
conditional decree, that to that decree the appropriate article af the Limita- 
tion Act which applied was art. 181, that under that article the respondent 
was bound to apply for execution on the date on which the decree was passed, 
or within three years of that date, and that the epplicatiom having been made 
nearly 9 years after the passing of the decree by the trial Court was barred. by 
time. 

Reliance was placed by Mr. Padhye strongly or the decision of this Court 
in Gopal Sattu v. Dnyanu Maruti! and Bhuralat v. Jiwansingh®. In the first 
mentioned case the suit was for possession of certain immovable property and 
was decreed by consent. The decree provided that the plaintiff shall pay to 
Bayabai a sum of Ra. 850 by January, 1926, that if he failed to do so, the 
amount was to carry interest at six per cent. per annum amd. that on payment 
of that sum the plaintiff was to get possession of the suit property. Thus 
under the decree the plaintiff `s right to get possession of the property was. 
‘ conditional on his paying the sum of Rs. 350 to Bayabai. Pending the suit 
Bayabai had sold the property to the defendant, but since he was a purchaser- 
pendente lite he acquired no independent rights to the property as against the 
plaintiff. The plaintiff did not pay Rs. 850 to Bayabai or to the defendant 
nor did he sue out execution. On July 8, 1930, however, he filed a suit against 
the defendant for possession of the property.: The suit was dismissed by the 
trial Court on the ground that it was barred by the provisions of s. 47 of the 
Cjvil Procedure Code. In appeal the District Judge reversed the decision of 
the trial Court and decreed the suit subject to the plaintiff paying to the 
defendant a sum of Rs. 350. The decision of the District Judge was based 
upon the view taken in Basappa Budappa v. Bhimangowda Shiddangowda* 
that an alienee pendente ite is bound by the result of the suit although he is 
not a party to it, and that a separate suit can lie against such an alienee to 
recover possession of the property. The defendant, thereupon, came up to this 
Court in a second appeal. This Court held, following the decision of the Privy 
Council in Parmeshart Din v. Ram Charan*, that the transferees of the defend- 
ant pendente lite is a representative of the defendant, and that being so, the 
decree must be enforced against him in execution and not by a separate suit. 
Then it was contended before this Court on behalf of the plaintiff that the 
.suit could under subs. (2) of s. 47 be treated as an application in execution. 
Dealing with this plea Beaumont C.J., who delivered the judgment of the 
Court, observed (p. 654) :— 

“...We should be very ready to treat this suit as an application if we have jurisdic— 
tion to do so. But the objection is taken that if we treat this suit ag an application, 
the application is barred by limitation. Article 182 of the Indian Limitation Act pro- 
vides that for the execution of a decree or order of any civi Court the time is to be 
three years from the date of the decree or order, and then various alternative dates 
are given in the case of different forms of decrees. None of those alternatives apply 
to the present case, which is a case of a decree upon a condition. Where you have, 
as here, a decree for possession on the payment of a sum on a future date, I do not 

1938] Bom. 649, s.o. 40 Bom. L.R. 512. LR. 102 


1 
2 10564 AIR. Rajasthan 21. 4 (1987) 39 Bom. L. R. 1019, r.o. 
è (1927) LL.R-52 Bom. 208, s.o. 30 Bom. 
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think that the provisions of Art. 182 can have any application. It seems to me im- 
possible to say that the date of the decree is the starting point of time, because the 
future date on which the decree is to become executable may be more than three 
years from the date of the decree. I, therefore, think that-Art. 181 is the article appli- 
cable to such a-case, and it was so held by the Allahabad High Court in Shiam Lal 
v. Sohan Lal,4a Under Art. 181 limitation’ runs from the time when the right to apply 
accrues, It is argued here that the right to apply for execution of this decree did not 
arise until the sum of Rs. 350 with requisite interest was paid or tendered, and inasmuch 
as the sum has not been paid up to the present time or tendered, it is said that limita- 
tion has not yet begun to run...It seems to me that the plaintiffs right to enforce the 
decree arose probably on the day of the decree, becayse there was nothing in the decree 
to prevent him paying the Ra. 350 at once. But at any rate it arose in January, 1926, 
when the sum was payable, and he had an absolute right to enforce the decree on pay- 
ment of the amount. The execution of most decrees necessitates the possession of a 
certain amount of money, and it is impossible to say that a decree is not executable’ 
because the plaintiff has not got the money necessary to enable him to execute tt. I 
think we are bound to hold that this decree could have been executed by the plaintiff 
at the latest in January, 1828, and as the sult was not filed until July, 1930, an applica- 
tion in execution would have been out of time. That being so, we cannot treat this suit 
as an application.” i 
upon this view, this Court dismissed the appeal 

Now, Mr. Padhye, while conceding that the decree was a consent decree and 
that it specifed the date on which money was to be paid by the plaintiff to 
the defendants relied strongly on the observations of the learned Chief Justice 
that the plaintiff’s right to enforce the decree aroge on the day of the decree 
because there was nothing in the decree to prevent him from paying at once 
the amount stated in the decree. He says that the plaintiff who has obtained 
a decree of this kind in his favour cannot be permitted to extend the period- 
of limitation by his own inaction in depositing money which he was required 
to deposit. It is true that these observations of the-learned Chief Justice do 
lend some support to Mr. Padhye’s contention, but we must point out that 
they are, in fact, obiter and that the substantial ground upon which the deci- 
sion of that case rested was that a sum of money which the plaintiff was re-, 
quired to pay became payable at a specified point of time and, therefore, the . 
provisions of art. 182 could not apply to the application for execution. There 
is, however, one important point of distinction between that case and the pre- 
sent one. The point is that an appeal was preferred from the decree of ‘the 
trial Court making the deposit of a certain som of money as & condition for 
obtaining possession of the suit property. Now, item 2, in col. 3 of art. 182 
of the Limitation Act provides that where there has been an appeal from a 
deeree the date from which the period of limitation begins to run would be 
the date of the final decree or order of the appellate Court. Mr. Padhye, 
however, points out that whereas six different points of time from which 
limitation commences to run have been set out in art. 182 only one point of 
time is set out in art. 181, which is ‘‘ when the right to apply accrues’’, and that 
as the decree was a conditional decree, the application for execution must be- 
governed by that article despite the fact that an appeal had been preferred 
and not by art. 182. It is in support of this particular part of the argument 
that Mr. Padhye strongly relies upon the decision of the Rajasthan High Court. 

Normally the artiele which is applicable to an application for execution is 
art. 182 and it is only im those cases where for some reason that article does 
not apply that art. 181, which is a residuary article, can be pressed in aid. 
Where the question is whether the main article or the residuary article ap- 
plies, what the Court must do is to determine whether any of the starting 
points in art. 182 is applicable to the particular application for execution. If 
none of these starting points is applicable then only the Court can resort to 
art. 181. Now, applying this test we at once find that one of the starting points 


4a (1997) 1.L.R. 50 AL. 290. 
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is applicable to the present case and, therefore, it is art. 182 that wil be 
attracted and not art. 181. 

Mr. Padhye, however, says that for applying this test what we have to look 
to are the circumstances which existed when the decree was passed and not 
those which came into being subsequently. Indeed, had the question been of 
executing the deeree of the trial Court then regard would have had to be had 
only to the circumstances which obtained when that decree was passed and in 
the light of those circumstances it would have to be held that the application 
for execution of the decree originally passed would be governed by art. 181 
on the basis of the decision of this Court. But after an appeal is filed a change 
in circumstances does occur. Where such change occurs then the appropriate 
article to apply would be art. 182. Indeed, even in the Rajasthan case, on 
which reliance was placed by Mr. Padhye, the learned Judge held that the 
maximum period which could be allowed to the plaintiff to deposit the amount 
required to be deposited under the decree before obtaining possession of the 
property was three years from the date of the appellate decree, even though 
the learned Judge has held that the appropriate article to apply is art. 181. 

It is no doubt true, as held by their Lordships of the Privy Council, Maharaja 
of Darbhanga v. Homeshvar Singh®, that for art. 182 of the Limitation Act 
to apply the decree sought to be enforced must be in such a form as to render 
it capable in the circumstances of being enforced. Therefore, where a decree 
provides that the right to obtain possession thereunder is conditional upon the 
- payment of a certain sum of money by the plaintiff to the defendant, the appli- 

cation for execution will not be governed by art. 182 of the. Limitation Act. 
In such circumstances, the residuary article i.e. art. 181 must, ‘therefore, apply. 

But it must be borne in mind that their Lordships were not dealing with 
a case where an appeal had been preferred from the original decree and 
execution was sought within three years of the appellate decree. Mr. Padhye, 
however, says that this should make no difference in a case where an appel- 
late Court merely confirms the decree of a trial Court. It must however be 
borne in mind that where there has been an appeal from a decree, it is the 
decree of an appellate Court which is the final and ultimate decree of the 
-Court, and it is that decree alone which could be executed. See Jowad Hus- 
sain v. Gendan Singh®. Therefore, whether an appellate Court modifies or 
sets aside a decree of a trial Court or merely affirms it, the latter decree 
must be deamed to have merged in the decree of the appellate Court. It can- 
not be disputed that there can but be only one decree in a suit and, therefore, 
the only decree of which execution is permissible is the final or the ultimate 
decree passed in that case. The period of limitation for executing such @& 
decree must necessarily commence after that decree came into being and not 
from a date anterior thereto. We are accordingly of opinion that on general 
principles, quite apart from the provisions of item 2 in col 3 of art. 182, 
where execution is sought of a decree passed in a suit in which an appeal has 
been preferred and decided the starting point of limitation would be the date 
of the appellate decree. It would follow from this that even though art. 181 
of the Limitation Act applied to an appellate decree, the deposit of the amount 
having been made by the respondent within three years of that decree and 
the execution application having also been made during this period, it will not 
be barred by time. Of course, if art. 182 applies to this case, then no question 
of limitation would at all arise. Looking at the matter either way, the res- 
pondent’s application for execution must be held to be within time. 

Mr. Padhye then contended that the respondent’s application was not accom- 
panied by the deposit and was consequently not in accordance with law. Now, 
an application for execution will be deemed to be in accordance with law pro- 
vided it complies with the requirements of O. XXL, r. 11, Civil Procedure Code. 
Mr. Padhye frankly conceded that all the requirements of that rulis were 


5 (1920) L.R. 48 L.A. 17, 8.0.38 Bom. L.R. 6 (1926) LL.R. 6 Pat. 24, r.o. 
721. 
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satisfied by the respondent, but he says that it was not open to the Court to 
grant relief to him because he had not deposited the amount of Rs. 41,000 and 
odd, which the decree made it obligatory upon him to deposit before being 
entitled to be in possession of the suit property. It seems to us that there 
is a distinction between a case where an application is liable to be dismissed 
on the ground that it is not in accordance with law and one where"it is liable 
to be dismissed on the ground that the deeree-holder is not entitled to obtain 
any relief because of non-compliance with the condition laid down in the decree 
sought to be executed. 

Mr. Padhye referred us to a decision of this Court in Gopal Parsharam v. 
Damodar Janardhan” in which it has been held that ‘‘not in accordance with 
law” cannot be construed so as to mean ‘‘not in accordance with law on the 
face of the application,’’ but must have some reference to the material con- 
tent, apart from the form and formal content of the application for execution. 
The question in that case was whether the execution application was within 
time by reason of the fact that the decree-holder had made some previous appli- 
cations for execution. It would appear that in those previous applications for 
execution the decree-holder had asked for a relief which was not within the 
power of the Court to grant and, therefore, the learned Judges who decided 
the case held that those execution applications did not help the decree-holder. 
In coming to this conclusion the learned Judges had relied upon, among other 
decisions, two decisions of this Court, Nathubhat Kasandas v. Pranjivan Lal- 
chand® and Bando Krishna v. Narsimhka.® In one of those cases the learned 
Judges held that if a person, other than one entitled to apply, applies for exe- 
cution, or if the person entitled applies for execution in a mode and for a 
relief outside the decree, the application is not in accordance with law. The 
reason given by one of the learned Judges (Chandavarkar J.) was that the 
decree of which execution is sought is not in reality the decree to which the 
application professes to relate but some other decree, one not existing, and, 
therefore, incapable of execution according to law. The learned Judge then 
pointed out that where on the other hand a decree gives certain reliefs and the 
application for execution seeks some or all of them, it may happen that after 
going into the merits of the application and considering all-the circumstances 
and equities of the case, the Court comes to the conclusion that the particular 
relief or reliefs sought shall not be granted. In such a case the decision of the 
Court on merits cannot affect the application for the purposes of the question 
whether it is in accordance with law, provided it meets in substance the require- 
ments of the Code of Civil Procedure or any other law relating to execution. 
Batchelor J., who was the other Judge constituting the Division Bench, held 
that if the applying complies with the forms and the procedure prescribed in 
that behalf that applying was in accordance with law, and not the less so because 
on the merits of the application, whether for one reason or another the appli- 
cation had to be refused. The learned Judge thought that the words ‘‘in 
accordance with law’’ were an adverbial qualification of the word ‘‘applying’’. 
He was of the opinion that it is not even an application but it is the applying 
which must be in accordance with law. As pointed out in Gopal Parsharam’s 
case by Sen J., the distinction is extremely subtle. But with this aspect of the 
matter we are not concerned. 

‘What has to be borne in mind is that according to both the learned Judges 
there is a distinction between a case where an execution application is liable 
to be dismissed on the ground that it is not in accordance with law and one 
where it is liable to be dismissed on the ground that in the particular cireum- 
stances of a case a decree-holder is not entitled to a relief. Two more cases 
were cited by Mr. Padhye, but they also proceed on the view that the relief 
which the decree-holder sought was outside the decree or beyond the power of 


7 (1942) 45 Bom. L.R. 707, [1943] ‘ATR. LR. 18. 
353. 8 (1912) LL.R. 37 Bom. 42, s.o. 14 Bom. 
8 (1909) LL.B. 84 Bom. 189, 8.0.12 Bom. LR. 
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the jurisdiction of the Court to grant. That is not the case here. The relief 
which the respondent sought: was clearly one which was awarded by the decree 
and the executing Court had jurisdiction to grant it. It is true that before 
being put in possession the respondent was required to deposit a certain sum 
of money, but that is entirely a different matter. If ultimately the respondent 
failed to deposit the amount within the time allowed by the Court, then the 
Court would be entitled to dismiss his application, but it certainly could, not do 
so simply on the ground that the amount was not pu ay in along with the applica- 
tion for execution. 

Then Mr. Padhye contended that there was no proper and valid tender of 

a sum of Rs. 2,407.56 nP which was deposited by the respondent ‘‘without 
prejudice’’ on September 10, 1958. We do not understand what Mr. Padhye 
means by saying that depositing an amount without prejudice by a party can- 
not be regarded as a proper deposit in law. He referred to the provisions of 
s. 38 of the Contract Act but those provisions have nothing to do with a ques- ` 
tion of the kind which we have here. What s. 88 provides is that where a . 
promisor has made an offer of performance to the promisee and the offer has 
not been accepted, the promisor is not responsible for non-performance, nor 
does he thereby lose his rights under the Contract Act. Then it provides that 
every such offer must fulfil certain conditions of which one is that it must be 
unconditional. Here, we are concerned with the execution of the decree and 
not with the performance of a contract. Where a person deposits a certain 
‘sum of money because he is required to do so by a Court or because a decree 
prima facie requires him to do so, he cannot be deemed to be making an offer 
to anyone. He only discharges an obligation resting on him, and if while mak- 
ing a deposit he says that there is no obligation upon him, it cannot be said that 
he has failed to comply with an order of a Court or the prima facis require- 
ments of a decree. What is of the essence is the depositing of the amount. If 
he actually makes it within the time allowed by law or by the Court, the deposit 
is a good one, whether it is conditional or otherwise, and cannot be ignored or 
said to be no ‘deposit at all in law just because it is conditional. We, therefore, 

overrule Mr. Padhye’s contention. 
Finally, Mr. Padhye said that the regpondent had sought possession of the 
ee without standing crops, but the lower Court granted him possession along 
Avith the standing crops, and that this was clearly illegal. In ‘column 10 of the 
‘axecution application ‘‘nature of help required from the Court’’'the respondent 
has not made an express prayer that he should be given possession along with 
the standing crops. No doubt, what he asked for was possession only and in 
fact there were crops standing on the land when the application was made. 
But we are really not concerned with the crops then standing because the order 
of the Court below was made almost two years after the execution application 
was filed and the crops which were standing when the execution application 
was made have long since been removed. The respondent, however, demanded 
possession of the standing crops specifically in a later application. He made 
that application on August 18, 1958, i.e. after he deposited the full amount , 
which the decree had ordered him to deposit as a condition precedent to the 
obtaining of the possession. In that application he prayed for the issue .of a 
warrant of possession with crops standing on the land. In reply to that appli- 
cation the appellants stated that they had spent Ra. 6,138-9-0 

“for preparing the soil and cultivating and sowing and doing other agricultural opera~ 
tions in the fields.” 

. In reply to this application the respondent stated that the amount claimed is 
highly exaggerated and not admitted and further stated as follows :—: 

“But in order to save trouble dnd time of ascertaining these expenses the decree- 
holder submits that possession be given of 91-11 acres of land after the crops are taken 
out by the judgment-debtors. They should not hereafter make any expenses or sow 
fresh crop so as to disentitle the decree-holder to claim possession for want of crops.” 
Dealing with this matter the learned Judge has directed in para. 12 of his 
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order an enquiry into the expenses which the appellants had incurred and 
directed the respondent to deposit a sum of Ra. 2,060 for payment to the appel- 
Jants pending enquiry and further directed the issue of a warrant of possession 
in favour of the respondent. The result of this order was that the respondent 
was entitled to immediate possession of the land i.e. along with the standing 
crops. He, however, did not get such possession because of a stay order passed 
by this Court. It is common ground that the appellants have removed the 
crop. Mr. Nandedkar, therefore, says that since the respondent did not get 
any standing crop, the amount of Re. 2,000 which the respondent was required 
to deposit should be refunded to him and that he should be awarded immediate 
possession. In view of the fact that the respondent did not get possession of 
the land along with the standing crops, there is no doubt whatsoever that he 
is entitled to get back the amount of Re. 2,000 which he had deposited in the 
Court below. 

Then Mr. Nandedkar said that if the appellants placed the respondent in 
immediate posseasion of the property, he would be willing to give up his claim 
for the accounts of the crops realized by the appellants during the agricultural 
‘year 1958-59. It is, therefore, open to the appellants to avail themselyes of 
this offer by delivering possession of the land to the respondent without delay. 
However, we cannot make any specific order with regard to this aspect of the 
smatter. 

For all these reasons we dismiss the appeal with costs. 

Appeal dismissed. 


Before the Hon'ble Mr. H. K. Chainant, Chief Justice, and Mr. Justice V. S. Desat. 


ANUSUYABAT VITHAL v. J. H. MEHTA.* 

Payment of Wages Act (IV of 1986), Sec. 2—Industrial Disputes Act (XIV of 1947), 
Secs. 25C, 2(kkk)—Lay-off compensation whether wages within Payment of Wages 
Act--Whether lay-off terminates contract of employment—Section 2(e) whether 
applies to lay-off compensation. 


Compensation payable for lay-off, under the provisions of the Industrial Disputes 

Act, 1947, is not wages within the meaning of the Payment of Wages Act, 1936. 
~ Ref. under s. 81, Emp. State Ins. Act,’ agreed with 

Bala Subrahmanya v. B. C. Patil, Asher v. Seaford Court Estates Ld’ and 
Tolaram Relumal v. The State of Bombay, referred to. 

Lay-off does not terminate or bring to an end the contract of employment. 

Section 2(e) of the Payment of Wages Act, 1936, contemplates a payment under 
some scheme like a Provident Fund scheme framed under some enactment It 
does not apply to any sum payable under the provisions of the Act itself. 


ANuBUY4BAI and others (petitioners in Special Civil Application No. 3665 
«of 1958) were employees of India United Mills Ltd., No. 4 (respondent No. 2), 
which was a cotton textile concern situated within Greater Bombay. The peti- 
tioners were played off by respondent No. 2 and they filed an application in 
‘the Court of the Authority under the Payment of Wages Act, 1986 (respond- 
ent No. 1), for play off compensation amounting to Rs. 3,772. Respondent 
No. 2 raised a preliminary objection contending that the claim being for ‘‘com- 
‘pensation for lay-off” did not constitute wages as defined under the Payment 
of Wages Act and that, therefore, respondent No. 1 had no jurisdiction to 
entertain the application. Respondent No. 1 accepted respondent No. 2’s con- 
tention and-dismissed the application. 

The petitioners applied to the High Court under art. 227 of the Constitu- 
-tion of India to set aside the order passed by respondent No. 1 


* Decided, June, 20 1959. Special Civil 2 (1958) 00 Bom. L. R. 948, 6.6 
„Applications Nos. 8665 and 3666 of 1958. 8 [1050] A. C. 508, & 
1 (1985) 58 Bom. L. R. 838. 4 [1955] 18. OR. 188, 6.0. 56 Bom. L. R. 
i 1206. 
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This application was heard with Special Civil Application No. 3666 of 1958. 


D. H. Nargolkar, for the petitioners. 
H. B. Gokhale, with E. R. Jahagirdar, for respondent No. 2. 


CHAINANI CJ . The question, which arises for determination in these two- 
applications, is whether compensation, payable to workers, who have been laid’ 
off, under the provisions of the Industrial Disputes Act, 1947, is ‘‘wages’’ 
within the meaning of the Payment of Wages Act. The term “lay-off”? is 
defined in cl. (kkk) of s. 2 of the Industrial Disputes Act as meaning tho. 
failure, refusal or inability of an employer on account of shortage of coal,. 
power or raw materials or the accumulation of stocks or the breakdown ‘of 
machinery or for any other reason to give employment to a workman whose: 
name is borne on the muster rolls of his industrial establishment and who has 
not been retrenched. To put it briefly, lay-off, therefore, means the failure, 
refusal or inability of an employer to give employment to his employee. There 
is an Explanation to this clause, which states: 

“Every workman whose name is borne on the muster rolls of the industrial esta- 
blishmerit and who presents himself for work at the establishment at the time appointed 
for the purpose during normal working hours on any day and is not given employment. 
by the employer within two hours of his so presenting himself shall be deemed to have- 
been laid-off for that day within the meaning of this clause.” 

Section 250 of the Act provides that whenever a workman, whose name is 
borne on the muster rolls of an industrial establishment and who has com- 
pleted not less than one year of continuous services under an employer is laid- 
off, he shall be paid by the employer for all days during which he is so laid-off, 
except for such weekly holidays as may intervene, compensation which shall be: 
equal to fifty per cent. of the total of the basic wages and dearness allowance: 
that would have been payable to him had he not been so laid-off. Section 25D: 
imposes an obligation upon the employer to maintain a muster roll during the- 
period of lay-off and to provide for the making of entries therein by. work— 
men who may present themselves for work at the establishment at the appoint- 
ed time during normal working hours. Section 25H specifies cases and cir- 
cumstances in which no compensation shall be payable to a workman, who- 
has been laid-off. For instance, under cl. (4), no compensation is payable, if” 
the workman refuses to accept any alternative employment provided by the 
employer. These provisions of the Act impose a liability on an employer to- 
make certain payments to his employees, when he fails, refuses or is unable to 
provide work to them. The payments are referred to as ‘‘compensation’’ and’ 
not as ‘‘wages’’. The Legislature has drawn a distinction between wages and’ 
compensation. It was open to the Legislature to say that during the period 
of lay-off, a workman shall be paid wages calculated in the prescribed man- 
ner: But the Legislature has deliberately referred to the sum payable to m 
workman during the period of lay-off as compensation, thereby suggesting tha 

the Legislature did not intend that it should be regarded as 

Standing Order No. 17 of the Standing Orders settled by the Industrial 
Court: under s. 36(3) of the Bombay Industrial Relations Act, 1946, and which 
determines the relations between the petitioners and their employers, Le. reg- 
pondent No. 2 is as follows: 

“Any operative played off under Order 16 shall not be considered as dismissed 
from service, but as temporarily unemployed, and shall not be entitled to wages during 
such unemployment except to the extent mentioned in Order 16. Whenever practi- 
cable a reasonable notice shall be given of resumption of normal work and all operatives. 
played off under Order 16, who present themselves for work, when the normal working 
is remmmed, shall have prior right of reinstatement.” 

This Standing Order uses the term ‘‘played off” instead of ‘laid off’. It 
gives a right to the employer to lay-off his workmen, that is to say, it relieves: 
him from an obligation to provide work to them. It also relieves him from 
the liability to pay wages during this period. Consequently, during the 
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period of lay-off, a workman cannot insist on work being provided by his em- 
ployer. There is also no obligation on him to render service. ee: 
he does not enjoy a right to demand wages. It is, therefore, urged by 
Mr. Gokhale that as during this period the mutual obligations of the employer 
and the employee, of the employer to provide work and to pay wages and of 
the employee to work, cease to exist, and also as the employee cannot claim 
wages during this period, the contract of employment does not subsist or at 
least is suspended during this period. Mr. Nargolkar, who appears on behalf 
of the petitioners, has, on the other hand, urged that the terms of their em- 
ployment have been modified by statute and that s. 25C of the Industrial 
Disputes Act makes it a term of their employment that compensation shall be 
paid to them whenever they are laid-off. He has contended that the obliga- 
tion to pay such compensation and the right to claim it arise under the terms- 
of employment and that consequently it would be wrong to say that during 
the period of lay-off, the contract of employment does not subsist or is sus- 
pended, or that the relationship of master and servant ceases to exist. We do 
not think that it is necessary for us to express any definite opinion on this. 
point in these cases. It is, however, clear that lay off does not terminate or 
bring to an end the contract of employment. The employees continue to be 
en the muster-roll of the employer and they have to be reinstated as soon as- 
normal working is resumed. 

The next question to be considered is whether the compensation granted for’ 
lay-off is wages within the meaning of the Payment of Wages Act. The defi-- 
nition of the word ‘‘Wages’’ given in the Act was amended in 1957. The 
amended definition is as follows:— 

“Wages means all remuneration (whether by way of salary, allowances or other- 
wise) expressed in terms of money or capable of being so expressed which would, tf 
the terms of, employment, express or implied, were fulfilled, be payable to a person 
employed in respect of his employment or of work done in such employment, and m- 
cludes— 

(a) any remuneration payable under any award or settlement between the parties 
or order of a court; 

(b) any remuneration to which the person employed is entitled in eaves of over 
time work or holidays or any leave period; ‘ 

(c) any additional remuneration payable under the terms of employment (whether 
called a bonus or by any other name); i 

(d) any sum which by reason of the termination of employment of the person 
employed 18 payable under any law, contract or instrument which provides for the 
payment of such sum, whether with or without deductions, but does not provide for 
the time within which the payment is to be made; 

(e) any sum to which the person employed is entitled under any scheme framedi 
under any law for the time being in force;...” 

Then follow six clauses, under which certain kinds of payments are not to be: 
regarded as wages. It is not necessary to refer to them. Leaving out of 
consideration, for the time being, cls. (a) to (e), which extend the meaning 
of the term ‘‘wages’’, the term as defined in the main part of the definition: 
means a payment, which must satisfy three conditions. Firstly, it must be 
remuneration. Secondly, it must be payable if the terms of employment are 
fulfilled. Thirdly, it must be payable in respect of employment or work done: 
in such employment. The word ‘‘remuneration”’ ordinarily means any con- 
sideration, which a person receives for giving his services (see Stroud’s Judi- 
cial Dictionary). It is, therefore, a payment made for services rendered. 
When no services are rendered and when in fact there is no obligation to 
render services and when the amount becomes payable owing to the failure of 
the employer to provide work, it would be difficult to hold that it is remune- 
ration. That the Legislature did not also intend that such payments should 
be regarded as remuneration, is clear from the different phraseology used by 
it in els. (a) to (c) as compared to that used in cls. (d) and (6) of the defi- 


of 
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nition. In els. (a), (b) and (c), the sums payable are described as remunera- 
tion. These sums are payable in respect of, or on account of, services which’ 
have been or are to be rendered. Clause (d) refers to a sum, which is pay- 
able by reason of the termination of employment. Even though such sum may 
tbe payable under the contract of employment or under any law, the Legisla- 
ture has not described it as remuneration.” The reason is obvious and that is 
‘that the amount is payable not on account of services rendered, but by reason 
of services having been brought to an end. The definition of the term 
“‘wages’’, therefore, itself suggests that the word remuneration is used in ‘the 
gense of any payment, which is made for work done or for services rendered. 
The Supreme Court appears to have taken the same view in Bala Subrah- 
manya v. B. C. Patil’. At p. 945 Bose J. observes: ` f 
“Remuneration is only a more formal version of ‘payment’ and payment is a re- 
compense for service rendered.” 
Compensation, which is payable for lay-off, that is, on account of the failure 
or inability of the employer to provide work, cannot therefore be said to be 
remuneration. The payment is made not as consideration for work done or 
services ‘rendered, but as compensation for temporary loss of employment. 
Another requirement of a payment to fall within the term ‘‘wagea’’ is that 
“it must “be ‘‘in respect of employment or work done in such employment’’. 
‘The expression ‘‘in respect of’’ means ‘‘attributable to’’, (see Asher v. Seaford 


. Court Estates Ld.?); or, if it is given a wider meaning, ‘‘relating to or with 


'" reference to” (see Tolaram Relumal v. The State of Bombay?). The payment 


must, therefore, be attributable to employment, that is, engagement in work, 
or toswork done. During the period of lay-off, the employer is not in a posi- 
„tion to provide work and the employee cannot insist on work being provided 
~or wages being paid to him. The employee is also not under any duty to 
work for his master or even to present himself for work. He has to present 
himself for work, if he desires to claim compensation (see s. 25H of the Indus- 
trial Disputes Act). But he has an option in the matter. If he remains ab- 
sent, he will not be entitled to compensation, but he will not lose the right, 
which he’ possesses under the Standing Orders, of reinstatement when the nor- 
mal working is resumed. The employer cannot insist on his attendance and 


_ there is also no obligation upon him to provide work or to pay wages, even if 
+ the worker presents himself for work. In order to escape. liability for com- 
‘ pensation, the employer may provide the worker with alternative employ- 


ment, but the worker is not bound to accept it. If he does not accept it, he 


_ will not be entitled to claim lay-off compensation, but he will not lose his right 


of reinstatement when the lay-off ends. The compensation for layoff is, 


‘therefore, paid in respect of a period when no work is done and when in fact 
‘there is no liability on the employer to provide work and on the employee to 
‘do work. It is not paid as additional remuneration for work done pre- 


viously. It cannot, therefore, be said to be attributable to the employment of 
a worker or to the work done by him. It is made payable in order to mitigate 
œr reduce the hardship caused by reason of unemployment or temporary loss 
of employment. Consequently, it cannot be said to be a payment ‘‘in respect 
of employment or work done in such employment.’’ 

As, therefore, compensation payable for lay off is not remuneration and is 
also not payable to a worker in respect of his employment or work done in such 
employment, it is not ““wages’’ within the meaning of this term given in ‘the 
main part of the definition. In this view, it is not necessary to consider whether 
‘such compensation is payable by reason of the terms of employment being 
fulfilled. 

Mr. Nargolkar has also contended that lay off compensation will fall under 
cls. (c) and (e) of the definition of wages. Clause (c) brings within the de- 
finition any additional remuneration, such as bonus, payable under the terms 


1 (1958) 60 Bom. L. R. 948, S.C. 8 [1055] 1 S. C. R. 158, 165, 8.0. 56 Bom. 
2 DOTAT 508, 526. L. R. 1208, 1209. 
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of employment. Lay off compensation is, however, ‚not remuneration. It will. 
therefore, not fall under cl (e). n“ k 

Clause (6) refers to any sum payable under any scheme framed under any 
Jaw. This clause contemplates a payment under some scheme like a Provident 
‘Fund scheme framed under some enactment. It is not intended to apply to: 
any sum payable under: the provisions of the. ‘Act itself. If that had been. 
the intention of the Legislature, the words ‘‘any-sum to which the person em- 
ployed is entitled under any law’’ would have been sufficient to carry out the 
intention of the Legislature and it would not have been necessary to also add! 
the words ‘‘under any scheme framed’’ before ‘‘under any law”. In our 
opinion, therefore, cl. (6) has no application to lay off compensation. 
. We are aceordingly of tha’ opinion that compensation payable for lay off, 

under the provisions of the Industrial Disputes Act, is not wages within the: 
meaning of the Paythent of Wages Act. Similar view was taken in Ref. unden: 
8. 81, Emp. State Ins. Act.4 That was a case under the Employees’ State: 
Insurance Act, but the definition of ‘‘wages’’ given in that Act was for all 
practical purposes the same as the unamended definition of this word in the: 
Payment of Wages Act. The definition of ‘wages’ given in the Payment of 
Wages Act has since then been amended. But the amendment does not ‘in any”, 
way alter the ratio or principle of the decision in Ref. under 9. 81, Emp. State 
Ins. Act. With respect, we agree with the view taken in this case that lay aff” 
compensation is not wages. 


The rules issued in the two applications will, therefore, be: discharged!. x% 


There will be no order as to costs. 
Rule discharged. 


_ INCOME-TAX REFERENCE. 


Before Mr. Justice Shah and Mr. Justice S. T. Desai. 


DHARMA VIJAYA AGENCY, BOMBAY v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY CITY I, BOMBAY. 


Indian Income-tax Act (XI of 1922), Sec. 4(3) (i)—Insurance Act (IV of 1938)—Assessee:. 
firm principal agents of insurance company—Business conducted by assessee api 
principal agents settled: on trust exclusively for charitable purposes—-Whether 
income arising from such business exempt from tax under s. 4(3)(1)—Whether prin- 
cipal agency property within s. 4(3)(i)—Applicabilty of proviso to s. AD 
as amended by Indian Income-tax (Amendment) Act (25 of 1953). i 

S E EE EN E E E A 
insurance company and remuneration was paid for conducting the business as prin- 
cipal agents. The appointment was subject to termination by either party giving: 
to the other party one month’s notice in writing. Thereafter the business conducted 

' . by the asseasees as principal agents was sattled on trust exclusively for charitable- 
purposes. On the question whether the income arising to the asseasces in respect: 

:' of the assessment years 1951-52 to 1954-55, as chief agent of the insurance company 
“was exempt from tax under s. 4(3)(i) of the Indian Income-tax Act, 1922, it was: 

_ inter alia contended by the Department (1) that the. principal agency was nothing” 
but a right of service and it could not be regarded as business and, therefore, not 
' property "held: upon charitable trust and (2) that in respect of the assessment years: 
1952-53 to 1954-55, the case fell within the proviso to a. 4(3)(i) of the-Act'as amend-- 
ed by.the Indian Income-tax (Amendment) Act, 1953:— 
Held; that the principal agency conducted by the assesses was a business and,. 
ee AS 
of being lawfully settled upon trust for charitable purposes: 


4 (1985) 58 Bom. L. R. 828. ° ` renoe No. 59 of 1958. 
“Decided, June 29, 1959. Tncome-tax Refe- . - 
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J. K. Trust v. Commr. of Inc.-faz,’ followed; 

that the ‘business of the asseasees, not being one which was carried on on behalf 
.of a religious or charitable institution, was not governed by the proviso to s. 4(3)(1) 
.of the Act as amended by the Indian Income-tax (Amendment) Act, 1953, and that 
the income was governed by the operative pert of s, 4(3)(i), and 

that, therefore, the Income arising to the assemees, in respect of the four assess- 
ment years, as chief agent of the insurance company, was exempt from tam under 
s. 4(3)(i) of the Act. 

The business referred to in cl. (b) of the proviso to s. 4(3)(t) of the Indian Income- 
tax Act, 1922, need not be business which is held for religious or charitable purposes, 
provided it is business carried on on behalf of a religious or charitable institution. 

Gadodia Swadeshi Stores v. Commissioner of Income-tax, Punjab* and J. K. Trust 
w. Commr. of Income-taz,’ referred to. 


N. A. Palkhivala, for the applicant. OO 
G. N: Joshi, with R. J. J oshi, for the respondent. j 
Suan J. This reference arises from proceedings for assessment of income- 
-tax in respect of assessment years 1951-52, 1952-53, 1953-54 and 1954-55. Four 
brothers Tulsidas, Ramdas, Ambalal and Chinubhai—whom I will hereafter re- 
-fer to collectively as ‘‘Kilachand brothers’’—entered into a partnership agree- 
-ment for carrying on business—the nature whereof is not clear on the reeord—in 
-the name and style of Dharma Vijaya Agency. There was no formal deed re- 
cording the terms of this partnership. By an agreement, dated September 28, 
1950, the firm was appointed as from September 1, 1950, the principal agents of 
-the New Great Insurance Co. of India, Ltd. The appointment was made by a 
Jetter setting out certain terms and conditions addressed by the insurance com- 
“pany to the firm, and these terms and conditions were accepted by the firm. By. 
-the first condition of the letter the firm was tb act as the principal agent on be- 
half of the insurance company and was at all times to be the holder of a certifi- 
-cate from the Controller of Instrance to act as principal agent. By condition 
No. 6 the appointment was subject to termination at the will of either party by 
one party giving to the other one month’s notice in writing. By the seventh 
ondition the company invited the attention of the firm to ss. 41 and 102(1) of 
the Insurance Act, 1988. On February 17, 1951, Kilachand brothers styling 
- themselves as ‘‘the founders’’ executed a deed of trust of the business carried 
on by them in the name of Dharma Vijaya Agency as principal agents of the 
‘New Great Insurance Co. of India Ltd. It was recited by the first paragraph 
‘of the deed that the ‘‘founders’’ so long as they shall respectively remain 
trustees of the deed and all persons thereafter becoming trustees hold and shall 
‘hold the business of principal agency and all the benefits and profits to arise 
from the said business and the realisation and proceeds thereof and all sums 
of money thereafter received by the trustees and all investments at any time 
-representing the same or any part thereof and all monies Arising therefrom‘ 
npon trust ‘‘to pay and apply the same for the relief of the‘ poor, education, 
medical relief and the advancement of any other subject of general ‘public 
utility as the trustees shall from time to time think fit:’’ and by a parenthetical 
<lause the ‘‘founders’’ and the survivors or survivor of them were included 
‘in the expression ‘‘trustees’’. By para. 12 it was provided that ‘‘all moneys 
-received by the trustees on account of the said trust, except such sums as 
may be reasonably required to be kept for current expenses, shall be deposited 
forthwith on receipt thereof in the trustees’ banking account.” By para. 18 it 
was provided : 
“A banking account for the purposes of the charity shall be opened with one or 
“more scheduled banks. Such banking account shall be operated on by any one trustee 
~znleas the trustees otherwise decide. Every sum of money received on account of the 


1 (1957) 82 LT.R. 585, S.C. 3 (1857) 59 Bom. L. R. 1258, 
2 (1946) 12 L T. R. 885. - 
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«charity shall be forthwith paid into the credit of that account unleas otherwise expresaly 
-ordered by the trustees.” 


There is no dispute that the trust was created for purposes exclusively chari- 
table. On July 21, 1951, a banking account was opened with the Bank of 
Baroda, Ltd, in the name of ‘‘Dharma Vijaya Agency” with a special instruc- 
tion that the account will be operated upon by any one of the trustees according 
to clause 13 of the deed of trust, and under the specimen signature of each 
of the trustees the word ‘‘trustee’’ was appended. On August 21, 1951, 
another account was opened also with the same bank under the name and atyle 
of “Dharma Vijaya Agency Account No. 2°. This account was to be opera- 
ted upon by any one of the Kilachand brothers who were described as ‘‘attor- 
neys’’, and the specimen aignatare was to be in the form of ‘‘per pro: Dharma 
Vijaya Agency.” 

The Income-tax Officer brought the income of the Dharma Vijaya Agency 
to tax on the footing that no valid trust was freated by the deed, dated 
February 17, 1951. In the view of the Income-tax Officer, in order that the 
Dusiness may be vested in trust there must be a valid transfer of the business 
from Kilachand Brothers to the trust, which ‘‘transfer was not permissible 
as per the agreement’’ and accordingly there arose no trust and the title of 
the trustees was ‘‘inchoate’’. He also observed that the account opened on 
August 21, 1951, with the Bank of Baroda, Ltd., authorising any one of the 
four ‘‘attorneys’’ to operate was opened by Kilachand brothers as Insurance | 
Agents and not on behalf of a religious or charitable institution. Against 
the order refusing to grant to the income earned in the business of the Dharma 
Vijaya Agency exemption under s. 4(3)(¢) of the Income-tax Act, Dharma 
‘Vijaya Agency preferred an appeal to the Appellate Assistant Commissioner. 
That officer held that in the first instance no valid trust was created, but because 
the insurance company had ratified the trust it must be regarded as valid. He 
further observed that the Controller of Insurance had been duly informed that 
the business of the Dharma Vijaya Agency was settled upon trust and no ob- 
jection had been raised by the Controller in that behalf. He finally observed 
that if certain property was held under trust or a legal obligation wholly for 
religious or charitable purposes, all that was required for exemption under 
s. 4(3) (+) was that the income should be applied or accumulated for applica- 
tion to such religious or charitable purposes: and in the case before him that 
condition was fulfilled. Against the order passed by the Appellate Assistant Com- 
missioner an appeal was preferred to the Income-tax Appellate Tribunal. The 
Tribunal set aside the order of the Appellate Assistant Commissioner holding 
that there was no transfer of the principal agency business with the consent 
-of the Board of Directors of the company, that in any event the right, title 
and interest in a principal agency was not a business, as the appointment was 
terminable at one month’s notice on either side, and that the contract of gene- 
ral insurance being an annual contract, in substance the trust was sought to 
be made of the earnings of commission for rendering service. The Tribunal 
relied upon the fact that the cheques which were signed on behalf of Dharma 
Vijaya Agency were signed by one or more of the Kilachand brothers as ‘‘per 
pro” and the word ‘‘trastes’’ was omitted from the deseription. The Tribu- 
mal also held that before the income of a trust for charitable purposes is exempt 
from tax, it must satisfy the conditions laid down in s. 4(3) (4), ie, ‘‘the busi- 
ness income can only be exempt from taxation if the business was carried on 
in the course of the actual carrying out of the primary purpose of the institu- 
tion’’: and ‘‘in the present case the business not being carried on in the course 
of carrying out the primary purpose of the trust’’, the income was not exempt 
from liability to pay tax. The Tribunal has, at ‘the instance of the assesseo 
the Dharma Vijaya Agency, referred the following question: 

“Whether on the facts and circumstances of the case the Income arising to the appl- 
want as chief agent of the New Great Insurance Co. of India Ltd. is exempt from tax 
under the provisions of section 4(8)(i) of the Income-tax Act?” 
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Implicit in this reference are two component branches of the question: 

(i) Whether the business of Principal Agency conducted by the assessees is “pro~ 
perty” held upon charitable trust?, 
and if it is property held upon charitable trust, : 

(H) Whether the case falls within the proviso to section 4(3)(i) of the Indian 
Income-tax Act as amended by Act 25 of 1953? S 
We may observe that the second branch of the question falls to be determined 
' only in respect of the assessment years 1952-58, 1953-54 and 1954-55. : 

Kilachand brothers had entered into a partnership to trade in the name of 
the assessees. After the partnership agreement the asseasees were appointed by 
deed, dated September 28, 1950, principal agents of the New Great Insurance 
Co. of India, Ltd.: and this business conducted by the agsessees as principal 
agents was settled on trust by the deed, dated February 17, 1951. It is now 
not disputed that within the meaning of the Income-tax Act the expression ., 
‘‘property’’ is a term of the widest import and, subject to any limitation or 
qualification which the. context might require, signifies every possible interest 
which a person can acquire, hold and enjoy. By the terms of appointment of 
the assessees as principal agents for conducting the business of the principal 
agency, remuneration was to be paid. In J. K. Trust v. Commr. of Inc.-tax’, 
their Lordships of the Supreme Court observed that ‘‘business’’ will be pro- 
., perty unless there is something to the contrary in the enactment. Mr. Joshi 
for the Revenue, contends that principal agency is nothing but a ‘‘right o 
service’’ conferred by an agreement by the insurance company upon a set of 
persons, and it cannot be regarded as a business. Mr. Joshi also contends that 
where the primary component of a principal agency agreement is the perform- 
` ance of service, and in consideration of performance of service remuneration is 
paid, the principal agency under which the service is rendered will not be re- 
garded as a business and, therefore, not property. In J.;K. Trudt’s case, to 
which we have already referred, their Lordships of the Supreme Court held that 
the managing agency of a company is business. ©.~- sf 57), te 

By the Insurance Act, 1938, a ‘‘principal agent’’’ ia defined as meaning 

“a person, who, not being a salaried employee of an insurer, in consideration of 
any commission, (i) performs any adminstrative and organising functions for the ihsurer 
and (ii) procures general insurance business whether wholly or in part by employing 
or causing to be employed insurance agents on behalf of the insurer.” 

Evidently a principal agent by the definition does not merely render personal 
service but is concerned with performing certain administrative and organising 
functions and also with procuring of general insurance business by employing or 
causing to be employed insurance agents. In our judgment, such an agent 
‘ hy the very definition will be regarded as carrying on the business of a prin- 
cipal agent. He is not merely an employee engaged for rendering services ‘of 
a personal nature: he is invested with the right as an agent to perform, the 
‘administrative and organising functions for the insurer and also to proéure i 
general insurance business by employing, directly ÖF indirectly, instfrance - 
agents. By s. 42A of the Insurance Act principal agents are required tò obtain 
a certificate from the Controller of Insurance or an'‘officer authorized by him 
entitling them to conduct the business of principal agency, and the certificate 
remains in operation for a period of twelve months only from the date of 
issue but is liable to be renewed. It is also true that under Part A of the 
sixth schedule to the Insurance Act certain terms are deemed to be included 
in every contract between an insurer eu er on general insurance business 
and a principal agent. Under el. 2 of Part A of the sixth schedule the principal 
agent has to procure or cause to be procured through insurance agents such - 
an amount of general insurance business as will yield a gross premium income . 
of not less than Rs. 20,000 in each calendar year. Under cl. 4, in the event 
of the principal agent failing to comply with the requirements of cl. 2 in any 
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two successive calendar years, the contract shall, without prejudice to the 
provisions of cl 3, terminate on the 31st day of March immediately following 
the second calendar year. Under cl. 8 the agency is also liable to be forfeited. 
in the events set out in sub-cls. (4) and (i) thereof. By cl 5 certain restric- 
tions are placed upon the principal agent. 

But on account of these provisions, which impose certain restrictive condi- 
tions upon the principal agents, we are unable to hold that the appointment 
of a principal agent gives rise to a bare service agreement and that the remu- 
neration paid is not for the conduct of a business but for performance of per- 
sonal service. The circumstance that the appointment was liable to be ter- 
minated at short notice and the agency was not permanent and was liable to 
be forfeited, in the events set out hereinbefore will not, in our judgment, affect 
the character of the agency as business. We are also unable, having regard to 
the definition of principal agent, to agree with the contention for the Revenne 
that inthe case of a principal agent there is no organisation, asset or good- 
will which can form the capital of the business. Under s. 2, cl. (25), of the 
Companies Act, ‘managing agent” means amongst others any firm or body 
corporate entitled, subject to the provisions of the Act, to the management 
of the whole, or substantially the whole, of the affairs of a company by virtue 
of an agreement with the company or by virtue of its memorandum or articles 
of association. If a managing agent in conducting the affairs of a company 
as such managing agent can be regarded as carrying on a business, we are 
unable to hold that a principal agent appointed under the Insurance Act is 
not conducting a business. 

In J. K. Trust’s case, their Lordships of the Supreme Court negatived the 
contention that a managing agency was merely an office which involved per- 
formance of services and rendering of certain obligations and was, therefore, 
not property which could be the subject-matter of a trust. It was observed 
that even an office of a trustee-was property especially when emoluments were 
attached to it, and that must a fortiori be the position in the case of office of 
managing agency which was ‘‘clearly one of profit and even alienable under 
certain circumstances’’. They further observed (p. 548): 


“|..The office requires no doubt the performance of services; but there is no anti- 

thesis between service and business,-as there are several kinds of business, which im- 
volve the performance of services, such as insurance and commission agency. The true 
test is whether the services are a regular source of Income... Nor is it an accurate 
statement of the true poaltion to describe trust of the managing agency as a trust of 
an obligation. It is in truth a trust of property, which carries with tt certain obligations, 
and in law, there is no objection to creating a trust over property burdened with obli- 
gations, though, tf it is onerous by reason of such obligations, the trustee may be entitled 
to disclaim it.” 
Their Lordships also negatived the plea that because the agency was liable to 
be terminated at short notice no trust could be created in respect thereof, 
obgerving that the plea proceeded upon a confusion between charity and pro- 
perties devoted to charity. In their Lordships’ opinion, a public charity was: 
perpetual in character even though some of the objects may become incapable 
of performance or the trust property itself may be destroyed by reason of ope- 
ration of law and that the circumstance that the trustees had the option at 
any time to throw up the agency was not a legal impediment to its being pro- 
perty which could be held on trust. 

Following the observations made by their Lordships of the Supreme Court 
in J. K. Trust’s case, we are of the view that the principal agency conducted 
by the assessees was a business and, therefore, ‘‘property’’ within the meaning 
of s. 4(3) (4) of the Income-tax Act. Being property which is capable of being 
settled upon trust, by the deed of trust, dated February 17, 1951, it was law- 
fully settled upon trust for charitable purposes. 

But Mr. Joshi for the Revenue contends that by the agreement dated Bep- 
tember 28, 1950, the partnership of Kilachand brothers was eppomted the prin- 
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<ipal agents, and that at some time after the appointment of Kilachand bro- 
‘thers as principal agents there was a change in the constitution of the firm 
Dharma Vijaya Agency and certain partners dropped out of the management 
of the principal agency business and certain other persons entered the agency 
and that in the absence of any evidence to show that the persons, who had 
been newly introduced in the Dharma Vijaya Agency and upon whom the 
right to conduct the principal agency business was, conferred, were introduced 
‘with the consent of the company, it cannot be said that the same business 
continued or that the trust in respect of the busineas enured after the altera- 
tion in the constitution of the agency. Indisputably in the Dharma Vijaya 
Agency, of which Kilachand brothers were originally the partners, at some 
time after their appointment as principal agents two of the original partners 
ceased to be interested and an outsider was introduced into the agency. It ap- 
pears, however, clear from the record that intimation was given to the com- 
pany about the alteration in the constitution of the firm and the company 
approved of the same. There is on the record a letter dated February 6, 1953, 
addressed by the company to the Income-tax Officer in answer to the latter’s 
communication, dated January 20, 1953, by which the General Manager of the 
company informed the Income-tax Officer that the principal agency in the name 
of Dharma Vijaya Agency was applied for by Messrs. Tulsidas Kilachand, Ram- 
das Kilachand, Ambalal Kilachand and Chinubhai Kilachand as partners, that 
the principal agency was given to Dharma Vijaya Agency and that the agency 
could not be transferred to other persons. Thereafter by letter, dated July 
13, 1954, in reply to the Income-tax Officer’s letter dated July 8, 1954, the 
General Manager of the company informed the Income-tax Officer that the 
company was aware of the creation of a trust and it did not consider the for- 
mation of the trust a violation of the agreement as it was not a transfer of 
the agency. The General Manager also stated that the company was not aware 
of the internal working of the agency, but papers were being signed from time 
to time on behalf of the Dharma Vijaya Agency by one or the other of the 
trustees in charge of the administrative functions. The Assistant Con- 
troller of Insurance also by his letter, dated August 11, 1954, informed 
the Income-tax Officer that he had been informed by the company that the 
Dharma Vijaya Agency had been converted into a trust and that the com- 
pany had forwarded a copy of the trust-deed, dated February 17, 1951. On 
the record there is no clear evidence as to whether at the time of renewal of 
the principal agency certificate, intimation was given to the authorities con- 
cerned about the alteration in the constitution of the agency. But evidently 
neither the company nor the Assistant Controller of Insurance raised any ob- 
jection to the conduct of the trust business of principal agenta by the Dharma 
Vijaya Agency, from which some of the original trustees had ceased to func- 
tion and in which another trustee was introduced. Even assuming that there 
arose some irregularity by the alteration im the constitution of the Dharma 
Vijaya Agency, we are unable to hold that this circumstance affects the cha- 
wacter of the income received as remuneration for conducting the business of 
the agency as income received from property held for a public charitable trust. 
‘The taxing authorities are primarily concerned with the question-whether the 
income sought to be taxed is income from property which is held on trust for 
a religious or charitable purpose. If the business of the principal agency was 
transferred to the trustees under a deed of settlement, and from that business 
income was received, the income will fall within s. 4(3) (+) of the Act and be 
exempt from tax in the hands of the trustees. We are, therefore, of the view 
that under the terms of appointment made with the company Dharma Vijaya 
Agency became the principal agents conducting a business and that business 
was property within the meaning of sg. 4(3) (4) of the Income-tax Act, and that 
the alteration, sometime after their appointment as principal agents, in the 
constitution of the Dharma Vijaya Agency does not alter the character of the 
income earned in the course of the business. 
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Clause (t) of s. 4(3) of the Indian Income-tax Act was amended by Act 25 
of 1953. Section 4(3), as it originally stood, provided in so far as it is material: 

lirin ee ene a eee be eae 
ed in the total income of the person receiving them: 

(i) Any tncome derived from property held under trust or other legal obligation 
wholly for religious or charitable purposes, and in the case of property so held in part 
only for such purposes, the income applied, or finally set apart for application, thereto. 

(i-a) Any income derived from business carried on on behalf of a religious or cha- 
ritable institution when the income is applied solely to the purposes of the institution 
and— 

(a) the business is carried on in the course of the carrying out of a primary pur- 
pose of the institution, or 


(b) the work in connection with the business is mainly carried on by beneficiaries 
of the institutian.” 


It is undisputed that under s. 4(3), before it was amended by Act 25 of 
1953, cl. (ţa) was not intended to derogate from cl. (+); i.e., the two clauses 
were independent of each other, and if a certain income fell within either cl. (+) 
or el. (4-a), it was entitled to exemption. It was observed in Gadodia Swadeshi 
Stores v. Commr. of Inc.-tax, Punjab? (p. 890): 


“Clause (i-a) as it stands cannot in any way derogate or subtract anything from 

clause (i). It rather adds to the list of exceptions and provides immunity for a certain 
kind of business which In the view of the Legislature had not already been provided 
for. A new clause inserted by the Legislature cannot be presumed to be inconsistent 
with or repugnant to a foregoing clause in the same sub-section unless it is so expressly 
provided. Viewed in its proper perspective, therefore, clause (ia) can be taken to 
apply only to such business as is carried on on behalf of religious or charitable institu- 
Hons which were not held under trust and not to such business as was itself held under 
trust or was conducted by or on behalf of such charttable or religious institutions as 
were held under trust.” 
These observations were approved of by this Court in J. K. Trust v. Comune: 
of Income-taz®, after it was remanded by the Supreme Court. The income 
from the trust in the present case clearly falls within the terms of cl. (4) of 
s. 4(3) before it was amended by Act 25 of 1958, and it was, therefore, exempt 
from payment of tax. 

By Act 25 of 1953, s. 4(3) (+) was substantially altered. In so far as it is 
material, that section (as it now stands) provides: 

“Any income, profits or gains falling within the following classes shall not be im- 
cluded in the total income of the person receiving them: 

(1) ...any income derived from property held under trust or other legal obligation 
wholly for religious or charitable purposes, in so far as such income is applied or ac- 
cumulated for application to such religious or charitable purposes as relate to anything 
done within the taxable territories... 

Provided that such income shall be included in the total income— 

(a)... 

(b) in the case of income derived from business carried on on behalf of a rel- 
gious or charitable institution, unless the income is applied wholly for the purposes of 
the institution and either— f 

(4) the business is carried on in the course of the actual carrying out of a primary 
purpose of the institution; or 

(i) the work in connection with the business is mainly carried an by beneficiaries 
of the institution; 

(c) if it is applied to purposes other than religious or charitable purposes or ceases 
to be accumulated or set apart for application thereto in which case It shall be deemed 
to be the income of the year in which it is so applied or ceases to be ao accumulated 
or set apart.” 

Clause (i-a) of s. 4(3) of the Act, as it stood before it was amended by Act 
2 (1044) 12 L T. R. 885. 8 (1957) 59 Bom. L. R. 1255. 
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25 of 1958, was deleted by the amendment as a substantive provision under 
which exemption could be claimed, and the Legislature incorporated a pro- ' 
viso to cl. (+) of s. 4(3) whereby any income from property held under a trust 
or other legal obligation wholly for religious or charitable purposes was liable 
to be ineluded in the total income of the assessee (i) if it was applied to reli- 
gious or charitable purposes without the taxable territories, and (ii) in the 
case of income derived from business conducted on behalf of a religious or 
charitable institution, unless the income was applied wholly for the purposes 
of the institution and one of the two conditions prescribed therein was ful- 
filed. By the amendment income received from property held under trust for 
a religious or charitable purpose is not exempt from taxation if such income 
is to be applied outside the taxable territories. Similarly, income received 
from a business conducted by a religious or charitable institution is liable to 
be included im the total income of the assesgee unless the income is applied 
wholly for the purposes of the institution and the business is carried on in 
the course of the actual carrying out of a primary purpose of the institution 
or the work in connection with the business is mainly carried on by beneficia- 
ties of the institution. 

Mr. Joshi for the Revenue contends that the Legislature intended by the 
proyiso merely to incorporate certain conditions cumulative with those pre- 
seribed by the operative part of cL (4), and not to prescribe an excepted cate- 
gory. Mr. Joshi says that where property held under trust is a business, the 
income derived from that business is exempt from tax only if the business is 
carried on on behalf of a religious or charitable institution and the income 
thereof is applied wholly for the purposes of the institution and one of the 
two conditions prescribed by cl. (b) of the proviso is fulfilled. In. asking us 
to accept this interpretation, Mr. Joshi is asking us substantially to re-write 
the material provisions. The Legislature has attempted to carve out certain 
categories of income from the operative part of the exception and has made 
them liable to tax despite the fact that they are derived from „property held 
under a trust created for religious or charitable purposes. Mr. Joshi’s argu- 
ment is that if business is property within the meaning of s. 4(3)(¢), and that 
business is held on trust, the business in cl. (b) of the proviso must also be 
held on trust, and if it is not so held on trust the income thereof will not be 
exempted as income derived from property held under a trust for religious 
or charitable purposes. But we do not think that there is any warrant for 
this submission on the plain language used by the Legislature. The income, 
which is liable to be included in the total income of the assessee, is income 
derived from business carried on on behalf of a religious or charitable insti- 
tution, unless that income fulfils the conditions prescribed by cl. (b). The 
expression ‘‘such income’’ in the proviso refers to the income derived from 
property (which expression includes a business) held for religious or chari- 
table purposes. But that does not, in our view, justify the submission that 
the business which is referred to in cl. (b) of the proviso must be business 
which is held for charitable or religious purposes. In our view, the business. 
referred to in cl. (b) of the proviso need not be business which is held for 
religious or charitable purposes, provided it is business carried on on behalf 
of a religous or charitable institution. 

Mr. Joshi invited our attention to the objects and reasons and to the notem 
on the clauses of the Bill which was enacted as Act 25 of 1953 and submitted 
‘that it was the intention of the Legislature to provide that income derived 
from business is exempt under the amended Act only if the bisiness is car- 
Tied on on behalf of a religious or charitable institution and it is carried on 
in the course of implementation of a primary purpose of the institution or 
the work in connection with the business is mainly done by beneficiaries of the 
institution. It is not possible for us to interpret the words of the section by 
reference to the objects and reasons or to the notes on clauses of the Act, 
epealy. when the words are plain and we are not confronted with any am- 
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biguity in their interpretation. It may also be pertinent to observe that the 
clause as finally enacted by the Legislature is not in the same form in which 
it was presented as a Bill. In any event, we do not think that where the 
Legislature has by using definite phraseology expreased its intention clearly it 
will be open to us to fall back upon the objects and reasons for enacting legis- 
lation and to construe the provisions of the Act in the light of the objects 
and reasons. 

We are, therefore, of the view that the business of the asseasee, not being 
one which ig carried on on behalf of a religious or charitable institution, is not 
governed by the proviso to s. 4(3) (i) of the Income-tax Act as amended by 
Act 25 of 1958 and that the income is governed by the operative part of s. 
4(3)(4). On that view of the case, the answer to the question submitted by 
the Tribunal will be in the affirmative in respect of all the four assessment 
years. The Commissioner of Income-tax to pay the costs of the assesses. 


S. T. Dear J. A question of construction; rather fine and not without 
some difficulty, arises for our determination on this reference. The facts lead- 
ing up to this reference have been-stated by my learned brother and I need 
not refer to the same. The question submitted to us has invited rather ela- 
borate arguments on either side, and the arguments really fall to be consider- 
ed under two heads: firstly, whether the insurance agency business which was 
carried on by the assesses firm and in respect of which a charitable trust was 
created is ‘‘property’’ within the meaning of that expreasion to be found in 
s. 4(3) (4) of the Income-tax Act; and secondly, what is the exclusion in res- 
pect of income derived from property held under trust wholly for religious or 
charitable purposes enacted by the Legislature in s. 4(3) (4)? 

The first head need not detain me at any length. A Division Bench of this 
Court had to interpret cls. (4) and (#) of s. 4(3) as they stood prior to the 
amending Act of 1953. The language of those two clauses of subs. (3) of 
z. 4 was, if not wholly in part materia, very similar to the provisions which we 
are called upon to interpret on this reference. But we are not concerned in 
this reference with the interpretation of those provisions which have now been 
amended. One question which arose in that case was whether the managing 
agency of a textile concern was property within the ambit of the expression 
“‘property’’ used in s. 4(3) (i). The decision of the Bombay High Court did 
not directly touch that point: but the point was canvassed at great length be- 
fore their Lordships of the Supreme Court, and: the decision of their Lordships 
is reported in J. K. Trust v. Commr. of Inc.tar'. Mr. Justice Venkatarama 
Aiyar examined the question at some length, and it was laid down in that case 
(p. 541) : 

“...‘Property’ fs a term of the widest import, and subject to any limitation or qualifi- 
cation which the context might require, it signifies every possible interest which a per- 
gon can acquire, hold and enjoy. Business would undoubtedly be property, unless there 
is something to the contrary in the enactment.” 

At page 543 of the report, Mr. Justice Venkatarama Aiyar after referring to 
some cases observed : 

“...even an office of trusteeship was held to be property especially when emolu- 
ments were attached to it, and that must a fortiori be the position in the case of office 
of managing agency, which is clearly one of profit and even alienable under certain 
circumstances. The office requires no doubt the performance of services; but there is 
no antithesis between service and business, as there are several kinds of business, which 
Involve the performance of services, such as Insurance and commission agency.” 

Of course, it was not necessary for their Lordships to decide whether the busi- 

ness of commission agency was property within the meaning of that expression 

in s. 4(3) (i). But here is a very clear and weighty observation of the Supreme 

Court, and there is every reason why I should find myself in respectful and 
1 (1957) 32 L T. R. 585, S.C.. 


‘ 
. qta 


2 
1480 THH BOMBAY LAW REPORTER, [YOL. LXI, 


dutiful agreement with that observation of the Supreme Court. A valiant 
attempt was made by Mr. Joshi, learned counsel for the Department, to per- 
suade us to take a view different from the view expressed in the 
passage just quoted by me. The distinction sought to be drawn was 
rather fine and not permissible in the context of the expressions ‘‘business’” 
and ‘‘property’’ which have a very wide connotation in income-tax law. 
Therefore, the conclusion seams inescapable to me that the business of insurance 
agency carried on by the asseesee-firm is property within the meaning of that 
expression in the relevant provision before us. 

To turn to the other head on which considerable argumenta have been urged 
before us on either side. It will be convenient to set out the relevant and 
material part of subs. (3) of s. 4. Section 4(3) of the Incometax Act, as 
amended by Act 25 of 1953, provides in so far as it is material: 

“Any income, profits or gains falling within the following claes shall not be in- 
cluded in the total income of the person receiving them: 

(i) ...any Income derived from property held under trust or other legal obliga- 
tion wholly for religious or charitable purposes, in so far as such income is applied or 
accumulated for application to such religious or charitable purposes ag relate to any- 
thing done within the taxable territories.... 

Provided that such income shall be included tn the total income— 

(a) ... 

(b) in tho. case: of löcome derived from. Business carried on-on heal of-a relis 
gious or charitable institution, unless the income is applied wholly for the purposes of 
the institution and either— 

(i) the business is carried on in the course of the actual carrying out of a primary 
purpose of the institution; or 

(#) the work in connection with the businees is mainly carried on by beneficiaries 
of the institution; 

(c) if it is applied to purposes other than religious or charitable purposes or ceases 
to be accumulated or set apart for application thereto in which case it shall be deemed 
a aa a a a a 
or get apart.” 

It has been urged before us by Mr. Palkhivala, learned counsel for the assesses, 
that the language of cl. (4) of s. 4(3) in terms applies to the facts of this case, 
if once the conclusion is reached that the insuranve agency business, of which 
a trust was created, is property within this enactment. The argument pro- 
ceeded that the proviso to s. 4(3)(4), which relates to income derived from 
business carried on on behalf of a religious or charitable institution, is restric- 
ted to income derived from business carried on by or on behalf of a religious 
or charitable institution, and that in the case before us there is no religious or 
charitable institution: and the conclusion based on this premise pressed for our 
acceptance has been that the case is not touched by the proviso and clearly falls 
within the purview of cl. (4) of s. 4(3) read without the proviso. It seems 
convenient to refer briefly to the scheme of s. 4. Sub-section (1) of s. 4 lays 
down that subject to the provisions of the Act the total income of a person 
includes all his income, profits and gains from whatever source derived. Then 
follow words which are not material for our present purpose. Subsection (2} 
is not material. Then comes subs. (3) which is a very important provisior. 
It lays down that income, profits or gains falling within the classes enumerated 
in that sub-section are not to be included in the total Income of the 
person receiving them. That is clearly an exclusion from the total income of 
an asseasee to be computed in accordance with the provisions of the Act. A. 
perusal of s. 4, which follows upon s. 3 (which is the charging section} and 
itself defines the gamut of total income, shows that its arrangement is net logi- 
cal and its provisions have no lucidity of expression. It was for this reasor 
that we permitted ourselves to be taken to the history of the legislation con- 
tained in subs.-(3), though I propose to be very brief in examining it. 
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Before, however, I do so, I should prefer to examine the language of the sec- 
tion as it stands today.” 

It is now established law that business itself may be held on trust. If a 
business itself may be held on trust, as, for instance, in the present case, where 
a trust is created of property which consists of a business, it is abundantly clear 
and not now disputable that income derived from property consisting of busi- 
ness held on trust for religious or charitable purposes is within the ambit of 
the exclusion contained in cL (4) of s. 4(3). As I have already pointed out, 
the decision of their Lordships of the Supreme Court leads to the inescapable 
conclusion that an insurance agency business must be treated as a business 
within the ambit of this section. Therefore, the short question that remains 
for consideration is, is there any qualification, any modification or any excep- 
tion to that exclusion? The contention of the assesaee, as I have already mention- 
ed, is that there is nothing in the section which prevents the application of 
cl. (4) to the present case. On the other hand, it has been strenuously urged 
before us by Mr. Joshi that the proviso, if properly and carefully scrutinised, 
confines the exclusion, so far as it relates to income derived from busi- 
ness, only to the cases of religious or charitable institutions and where 
the conditions stipulated in proviso (b) are fulfilled. To put it different- 
ly the argument of Mr. Joshi is that income of a business held on 
trust is primarily liable to tax and the only exception to that rule is the case 
of a religious or charitable institution for which provision is made in pro- 
viso (b). Ultimately learned counsel had to agree that the argument urged 
on behalf of the Department could only succeed if an equation could be esta- 
blished between ‘‘income derived from business carried on on behalf of a reli- 
gious or charitable institution’’ referred to in proviso (b) to cl (i) and 
‘income derived from property (consisting of business) held under trust.. 
wholly for religious or charitable purposes’’ to be found in cl. ($). The words 
in bracket have been added by me since the argument has been pressed before 
us in the context of a business which, in our view, is property. The question 
I put to myself is, are the words ‘‘income derived from business carried on on 
behalf of a religious or charitable institution’’ in proviso (b) wide enough to 
carve out from cl. ($) all such property as consists of business? A business 
which falls within the ambit of cl. (4) may be carried on by persons in whom 
it is vested under a trust, and the trustees may still not be carrying on the 
business on behalf of any religious or charitable institution. Of this, there 
seams to be little doubt. Therefore, it is impossible to equate the scope of pro- 
viso (b) with the scope of property consisting of business held under trust 
wholly for religious or charitable purposes. It must of necessity mean that 
we have in cl. (¢) a very wide category of business which is trust property, and 
we have in proviso (b) a restricted and a lesser category of business which is 
carried on by or on behalf of a religious or charitable institution. This, to my 
mind, is the plain reading of cl. (+) of s. 4(3) read with the proviso: and if 
this be the position, it is extremely difficult to accede to the argument pressed 
before us on behalf of the Department that although the insurance agency 
business, of which a trust was created, is within the operation of cL ($) of 
8. 4(3), it is yet hit by the initial words of proviso (b) to el. (4). 

I have stated that the observations which I have made follow from a plain 
reading of s. 4(3)(4) read with the relevant proviso. I have also mentioned 
that there was an amendment in s. 4(3) (+) in 1958, and it is on the language 
of z. 4(3)(f) as it stood before the amendment that learned counsel 
for the Department has very strongly relied. Learned counsel has also relied ` 
on a decision of the Lahore High Court in a case to which I shall presently 
refer. He has also relied on certain observations in a judgment reported in 
J. E. Trust v. Commr. of Income-taz,2 to which I was a party. Now, I must 
confess that there are some observations in that judgment which do lend some 
support to some part of the argument urged before us by Mr. Joshi: but, as F 

2 (1987) 59 Bom. L. R. 1288. 
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shall presently point out, those observations were made in a rather distinct and 
different context and cannot have any real bearing on the interpretation of 
the provisions after their amendment. Our attention was also drawn to the 
decision of the Punjab High Court in the case of Gadodta Swadeshi Stores 
v. Commr. of Inc.-taz, Punjab? and in J. K. Trust’s case decided by my brother 
Tendolkar and_myself we quoted a passage from that judgment. 

In J. K. Trust v. Commr. of Income-taz, after referring to the case of Gadodia 
Swadeshi Stores and to a decision of the Allahabad High Court, to which also 
our attention was drawn in that case, we pointed out that words in s. 4(3) (¢a) 
as it stood before the amendment did not refer to business which fell within 
the ambit of cl. (+) of s. 4(3) as it then stood. We observed in that case that 
5. 4(3) (s-a) was not intended to be an exclusion to s. 4(3) (+) and that it dealt 
with a different class of income, viz., income from business carried on on behalf 
of a religious or charitable institution. We observed (p. 1257): 


“ ,.since the requirement that the business should be held on trust does not appear 

fn cL (ia), would it not be reasonable so to interpret cl. (ta) as to restrict it to a business 
carried on on behalf of a religious or charitable institution which is not held on trust? 
Such a construction leads to the result that whilst a. 4(3)(i) includes within its scope 
income from business held under trust, the true scope of s. 4(3)(ia) is to include 
within its scope business carried on on behalf of a religious or charitable imstitution, 
which business is itself not held under trust, although the words used in cl. (ia) are 
Be re pees te tne ey mre! cen con nee vanes Near Peasy era y aes 
trust.” 
Now, these observations were made by us in an attempt to reconcile the two 
clauses of s. 4(3), and I may emphasize that we were not examining the lan- 
guage of any proviso in that case, though, it is true, the language of the two 
clauses is, if not identical, almost ‘in pari materia with the language of cL (4) 
of s. 4(3) and the proviso with which we are here concerned. The passage 
from the decision of the Lahore High Court which we quoted is as follows: 

“Clause (ia) as it stands cannot in any way derogate or subtract anything from 
clause (i). It rather adds to the list of exceptions and provides immunity for a certain 
kind of busines which in the view of the Legislature had not already been provided 
for. A new clause inserted by the Legislature cannot be presumed to be inconsistent 
with or repugnant to a foregoing clause in the same sub-section unless it is so ex- 
pressly provided. Viewed in its proper perspective, therefore, clause (ia) can be taken 
to apply only to such business as is carried on on behalf of religious or charitable 
Snstitutions which were not held under trust and not to such business as was itself 
held under trust or was conducted by or on behalf of such charitable or religious insti- 
tutions as were held under trust. If it was intended to narrow down the scope of 
clause (i) so as to withdraw the exemption enjoyed by a business held im trust or con- 
ducted by or on behalf of a religious or charitable trust, the new clause should have 
heen added as a proviso to the old clause. It would then have mentioned that the scope 
of the original clause was being restricted to that extent. But this is not being the 
case here, it cannot reasonably be urged that something that was already included in 
clause (i) has been removed by the insertion of an additional clause.” 


Now, it is true that it would appear from the passage just quoted that 
Mr. Justice Din Muhammad seemed inclined to take the view that the scope 
of cl. (+) had been narrowed down by inserting similar words in the form of 
a proviso, and that since they were in the form of a separate clause 
that would make a difference in interpretation. The argument of 
Mr. Joshi before us has been that by inserting proviso (b) in s. 4(3)(#) 
the scope of cl. (4) has been considerably narrowed down, and the exemption 
from inclusion of such income from the total income of an assessee is restricted 
only to such business as is carried on by or on behalf of a religious or charitable 
institution: and in the case of other business which may be trust property and 
the income of which may be applied to religious or charitable purposes there 


8 (1944) 12 L T. R. 885. 
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would be the liability to pay tax as it would be included in the total income 
of the trustees. I am unable to accede to this argument, and I am unable to 
agree that the effect of the amendment and the proviso is as urged on behalf 
of the Department. It does not seem necessary to examine at any length the 
provisions which were considered in the decisions to which I have made a 
reference. A reference to those decisions, as I have already pointed out, was 
made in drawing our attention to the history of the legislation relating to this 
sub-section. There is nothing in the history of the legislation which lends sup- 
port to the argument so strongly pressed for our acceptance by Mr. Joshi. In 
these cases, where the language is clear, we have to look merely at what is 
stated. As has often been said, there is no room for any intendment in such 
cases and it is not permissible to us to read in the relevant provisions something 
which is not there. We can only look at the language used and construe the 
provision on a fair reading of the same. On a fair reading of cl. ($), it must 
be held, in my judgment, that there is nothing in proviso (b) to cl. (4$) of 
s. 4(3) which in any manner touches the case of a business which is held under 
trust for religious or charitable purposes. The income derived from such 
business is not to be included in the total income of the person receiving it. 

Our attention was sought to be drawn by Mr. Joshi to the Statement of 
Objects and Reasons when amendments were made in s. 4(3) in 1953. It is not 
Permissible to us to look at the same. It is rather difficult to see the reason or 
the object of permitting income derived from property consisting of business 
held under trust wholly for religious or charitable purposes being excluded 
from the total income of the person receiving it as enacted in cl. (+) of s. 4(3) 
and not permitting such exclusion if the business is carried on on behalf of a 
religious or charitable institution and it does not satisfy the requirements 
which are inserted in the latter part of proviso (b) to el. (i). It does appear 
that income derived from business carried on on behalf of a religious or chari- 
table institution can very well be income of a business which is itself the sub- 
ject-matter of a religious or charitable trust: but it is not for us to enter into 
this enquiry or allow ourselves to speculate on the reasons. 

The construction of the relevant provisions must be as already mentioned by 
me, and on that view the answer to the question referred to us will be in the 
affirmative. i 


Solicitors for the applicants: Dapktary Ferreira & Diwan. 
Solicitor for the respondent: P. G. Gokhale. - 


ORĪGINAL CIVIL. 7 


Before Mr. Justice Shah and’ Mr. Justice S. T. Desai. 


MAHAVIRPRASAD BADRIDAS v. M. S. YAGNIK.* 

Wealth-tax Act (XXVII of 1957), Sec. 3—Constitution of India, Seventh Schedule, List I, 
entries 86, 97; art. 248—Indian Income-taxr Act (XI of 1922), Sec. 3—Whether s. 3 
of Wealth-tax Act tn so far as it levies wealth-tar on Hindu undivided families ultra 
vires Parliament—Ezpression “individuals” in entry 86, List I, Seventh Schedule to 
Constitution whether includes Hindu undivided family—Hindu undivided family 
whether a corporation—Whether entries in Lists contained in Seventh Sche- 
dule to Constitution circumascribe or define ambit of art. 248—Construction of statute 
—Legislative practice as an aid to construction of word or phrase in statute—When 
may Court avail itself of such assistance. 


Section 8 of the Wealth-tax Act, 1957, which authorises the levy of wealth-tax 
on the net wealth of a Hindu undivided family is not ultra vires the Union 
Parliament. 


*Decided, July 37,1959. O.C.J. Miscellaneous Application No. 401 of 1958. 
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The expression “individuals” used in entry No. 86 in List I of the Seventh Schedule 
to the Constitution of India includes an association of individuals such as a Hindu 
undivided family. 

Apa}i Narhar Kulkarni v. Ramchandra Rav Kulkarni’ Navinchandra Mafatlal 
v. The Commissioner of Income-tax, Bombay City, Commissioner of Income-taz,. 
Bombay v. Trustees of Sir Curritmbhoy Ebrahim’ Commissioner of Income-taz,. 
Bombay v. Ahmedabad Millowners’ Association,’ Commissioner of Income-taz,. 
Madras v. Salem District Urban Bank, Ltd’ and Chukun Lall v. Poran Chunder,© 
referred to. 

Quære: Whether in the reaiduary powers of the Union Parliament power to 
legislate on a topic which is partially dealt with by a specific entry in the first List 
may be regarded as included. 

Per S. T. Desai J. The entries in the Lists contained in the Seventh Schedule to 
the Constitution of India are legislative heads primarily designed to demarcate the 
areas of legislative competence of the Union and the State Legislatures. They give 
simpler enumeratio of categories of legislation and are not designed to circumseribe 
or logically define the ambit of art. 248 of the Constitution. It would be difficult, 
therefore, to read in any entry in List I any restriction by implication or otherwise 
on the residuary legislattve power conferred on the Union Legislature by art. 248. 

If the Legislature of a country has been accustomed to use any word or expression: 
with a more restricted or extended meaning than might be commonly attributed to It 
in its ordinary sense, the Court should not blandly shut out that consideration but 
should avail of that assistance, albeit limited, in the process of interpretation. Legis- 
lative practice is one of the accepted aids to construction and furnishes extrinsic 
evidence to which resort may legitimately be had when the Court has to construe 


a word or phrase and the task of preferring one meaning to another can really be. 


said to have arisen. 
Tue facts appear in the judgments. 


Sir Noshirwanjs Engineer, with K. K. Koticha and M. N. Shah, for the 
petitioner. 

M. C. Setalvad, Attorney General of India, with R. J. Joshi, for the 
respondent. 


. SHan J. By this petition the competence of the Union Parliament to enact 
the Wealth-tax Act (Act XX VII) of 1957, in so far as that Act seeks to levy 
wealth-tax on Hindu undivided families, is challenged. The petitioner, who 
is the karta of a Hindu undivided family and is being assessed to wealth-tax 
in the status of Hindu undivided family was, by notice dated July 12, 1958, 
issued in exercise of powers conferred by s. 14(2) of the Wealth-tax Act, call- 
ed upon by the Second Wealth-tax Officer, C-L Ward, Bombay, to furnish æ 
return of the net wealth of his undivided Hindu family. The petitioner claims 
that the notice is invalid because s. 3 of the Wealth-tax Act is wira vires the 
Union Parliament in so far as that section authorises the levy of wealth-tax 
on the net wealth of a Hindu undivided family. 


By s. 8 of Act XXVII of 1957 liability to pay for every financial year com- 
mencing on and from April 1, 1957, a tax referred to as the wealth-tax in res- 
pect of the net wealth on the corresponding valuation date of every individual, 
Hindu undivided family and company at the rate or rates specified in the 
Schedule is imposed. The petitioner contends that to the extent the Unior 
Parliament authorised the levy of wealth-tax on Hindu undivided families 
ag units, the legislation is ultra vires, and in support of that contention reliance 


1 (1891) I-L. R. 16 Bom. 29. 4 (1989) 41 Bom. L. R. 656. 
2 955} 1S. C. R. 829, 8.0. 57 Bom. L.R. 5 38} Mad. 627, F.B. 


: 6 868) 9 W. R. 488. 
8 (1981) 38 Bom. L. R. 1549. 
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is placed upon entry No. 86 in List.I of the Seventh Schedule to’ the Constitu-- 
tion of India. That entry reads as follows: 


“Taxes on the capital value of the assets, exclusive of agricultural land, of indivi-- 
duals and companies; taxes on the capital of companies.” 


It is snbmitted that legislation imposing taxes on the capital value of the assets. 
only of individuals and of companies but not of Hindu undivided families can,. 
under the authority of entry No. 86, be enacted by the Union Parliament. 

A Hindu undivided family in essence is an association of male Hindus- 
lineally descended in the male line from a common ancestor and includes their 
wives and their unmarried daughters. The property belonging to the family: 
is of the ownership of the co-parceners in that family, and whilst the family 
remains undivided no individual member of the family can predicate his share- 
in the family property. A Hindu undivided family is not a corporation; it is. 
not a juridical entity distinct from the members who constitute it; it cannot 
sue or be sued in the joint family name and cannot convey the property held’ 
by it in its joint character. The co-parceners who are members of the Hindu: 
undivided family are undoubtedly owners of the property, and there is corpo-- 
rate enjoyment of the property: but a Hindu undivided family has no indepen-- 
dent existence apart from the individuals who constitute the same. Statements 
sometimes made in decided cases and text books that a Hindu joint family is: 
a ‘‘sort of corporation’’ in dealing with questions relating to enjoyment of the: 
property of the family (see for instance Apaft Narhar Kulkarni v. Ram-- 
chandra Ravji Kulkarni’ and Mayne’s Hindu Law, llth edn., art. 243, at 
p. 805) do not justify the view that a Hindu undivided family is a corporation.. 
In a Hindu undivided family there is community of interest and unity of pog- 
session between all the members of the family, and until partition takes place 
there is common enjoyment and common possession of the family property. The: 
family property is the property of the co-parceners who for the time being- 
constitute the Hindu undivided family. We are, therefore, unable to agree 
with the contention of Sir Nasserwanji Engineer that a Hindu undivided’ 
family is a corporation. 

Entry No. 86 in List I of the Seventh Schedule to the Constitution confers 
authority upon the Union Parliament to enact legislation for levy of taxes 
on the capital value of assets of individuals: and if a Hindu undivided family 
is in substance a body of individuals, the Parliament will unquestionably be 
competent to legialate in respect of levy of wealth-tax upon Hindu undivided” 
families. It is a cardinal rule of interpretation that the words used in a 
statute should be read in their ordinary, natural and grammatical meaning, 
subject to the rule that the words in a constitutional enactment conferring’ 
legislative powers should be construed most liberally and in their widest ampli- 
tude (see Navinchandra Mafatlal v. The Commisstoner of Income-taz, Bombay- 
Ctty).2 The Lists in the Seventh Schedule to the Constitution have been so: 
framed that subject to the distribution of powers they cover, as far as possible, 
the entire fleld of legislation. By entry No. 86 it was intended to confer upon: 
the Union Parliament power to impose tax on the capital value of the asseta, 
exclusive of agricultural land, belonging to individuals and companies. If the- 
expression ‘“‘individual’’ includes an association or body of individuals, there 
is nothing in the context in which entry No. 86 occurs to justify the view that 
within the connotation of the expression ‘‘individuals’’ a body of individuals: 
which is known as a Hindu undivided family was not intended to be included. 


Referring to entries Nos. 82 to 89 in List I of the Seventh Schedule to the 
Constitution by which authority is conferred upon the Union Parliament to- 
impose taxes and duties of diverse descriptions, counsel for the petitioner point- 
ed out that whereas entries Nos. 82 to 85 and 87 to 89 do not refer to the per-, 
sous on whom the tax is to be imposed, entry No. 86 expressly provides that the- 
levy of taxes on the capital value of the assets is to be on the assets of indivi-- 


1 (1891) LL.R. 16Bom.20,atpp.30and78. 2 [1955]18.C. R. 829, qc. 57 Bom. L.R. 628. 
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duals and companies. This, it is urged, is a limitation upon the power con- 
ferred by the topic of taxation which cannot be ignored by implications. By 
entry No. 86 power to tax capital assets is undoubtedly conferred: and even 
«assuming that the assets to be taxed must be of individuals or of companies 
before they could be taxed under a law enacted in exercise of the power under 
-that entry the assets of a Hindu joint family will still be liable to be taxed. 

Counsel for the petitioner submits that the word ‘‘individuals’’ must be 
read, in the light of what he calls a settled legislative practice in enacting tax- 
ing statutes, as meaning individual human beings only. By the Indian Income- 
tax Act, by s. 3 which is the charging section income-tax, it is true, is made 
chargeable in respect of the total income of every individual, Hindu undivided 
family, company and local authority, and of every firm and other association 
of persons or the partners of the firm or the members of the association indivi- 
dually. But the use of this form of legislation does not justify the inference 
that in taxing statutes a Hindu undivided family is distinct from the indivi- 
duals who constitute the same. Our attention has not been invited, apart from 
‘the use in juxtaposition of the expressions ‘‘individual’’ and ‘‘Hindu undivid- 
ed family’’ in s. 8 of the Income-tax Act, to any settled legislative practice, 
‘supporting the contention that the word ‘‘individual’’ used in a taxing statute 
means only a single human being. i 

Even on the interpretation of the expression ‘‘individual’’ as used in the 
Indian Income-tax Act there is no consensus of judicial opinion. In 
‘Commissioner of Income-taz, Bombay v. Trustees of Kir Currimbhoy 
Ebrahim, Sir John Beaumont C.J., in delivering the judgment of the 
Court, held that a corporation constituted by a special Act was an ‘‘in- 
<dividual’’ within the meaning of s. 8 of the Indian Income-tax Act. But 
in a later judgment the learned Chief Justice appeared to express a some- 
what different view. In Commissioner of Income-taz, Bombay v. Ahmedabad 
Mill-owners’ Assoctation,s he expressed the view that the expression ‘‘associa- 
tion of individuals” as used in s. 8 of the Indian Income-tax Act, 1922, before 
it was amended by the Indian Income-tax (Amendment) Act (Act VII) of 
1939, meant an association of human-beings and not an association of com- 
panies. In that case, it was held that an association which consisted of limited 
‘companies and one natural person was not an ‘‘association of individ 
within the meaning of s. 3 of the Income-tax Act. In Commissioner of Income- 
taz, Madras v. Salem District Urban Bank, Ltd., a full bench of the Madras 
High Court held that a co-operative society registered under the Indian Co- 
roperative Societies Act was an ‘‘individual’’ within the meaning of the Indian 
Income-tax Act. Evidently there is not only no settled legislative practice as 
‘to the meaning of the expression ‘‘individual’’ in taxing statutes, but there is 
not even unanimity of judicial opinion as to the meaning of that expression in 
‘the Indian Income-tax Act. I am, therefore, unable to hold that the expression 
‘‘individuals’’ used in defining the topic of ‘legislation in the Constitution does 
mot include an association of individuals such as a Hindu undivided family. 

The learned Attorney General appearing for the Union of India con- 
‘tended that even assuming that by the 86th entry in List I of the Seventh 
Schedule the Union Parliament was not invested with power to legislate for 
‘levying wealth-tax on the asseta of Hindu undivided families, the Union 
Parliament was still invested with that authority by art. 248 of the Constitu- 
‘tion and ‘entry No. 97 in List I of the Seventh Schedule to the Constitution. 
By art. 248 it is declared that the Union Parliament has exclusive power to 
-make any law with respect to any matter not enumerated in the Concurrent 
List or State List, and that such power includes power to make any law impos- 
ing a tax not mentioned in either of those Lasts. Relying upon the amplitude 
of the residual powers conferred upon the Parliament to make any law imposing 
sa tax, it was urged that the power to tax the capital value of the assets of Hindu 
3 oaot gi Book LB omer” 5 [1940] Mad. 627, F.B. 
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undivided families was, if not derived from entry No. 86, exercisable by 
entry No. 97 which confers upon the Union Parliament power to legislate in 
respect of ‘‘any other matter not enumerated in List H or List II including 
any tax not mentioned in either of those Lists.’’ There being no matter enu- 
merated in List II or List TIT whereby power to legislate in respect of wealth- 
tax to be levied on the capital value of the assets of Hindu undivided families 
is invested, relying upon the powers conferred by art. 248 and upon the ampli- 
tude of the powers conferred by entry No. 97, the validity of the Wealth-tax 
Act, even on the argument advanced by counsel for the assesses, was sought to 
be upheld by the learned Attorney General. For the assesses it was submitted? 
that where the Constitution, in defining powers to legislate on a topic, has by 
incorporating words of limitation expressly placed a restriction upon the com- 
petence of the Union Parliament to enact legislation, relying upon the residuary 
powers contained in art. 248 and entry No. 97 in List I of the Seventh Schedule 
the restriction cannot be ignored. On the view I have taken on the interpreta- 
tion of the expression ‘‘individuals’’ in entry No. 86, I do not think it neces- 
Bary to express any opinion on the question whether in the residuary powers of 
the Union Parliament, power to legislate on a topic which is partially dealt 
with by a specific entry in the first List may be regarded as included. 

On the view we have taken, this petition must fail and it is dismissed with 
costs, Costs to be taxed on long cause scale; two counsel allowed. 


S. T. Desar J. This is a Rule obtained at the instance of the petitioner, 
calling upon the respondent, a Wealth Tax Officer under the Wealth-tax Act, 
1957 (to be referred to by me as the Act), to show cause why a writ of certio- 
rari should not issue quashing a notice issued by him under s. 14 of that Act 
and further to show cause why a writ of prohibition should not issue restrain- 
ing him from taking any steps against the petitioner by way of assess- 
ment or otherwise in pursuance of that notice. The petitioner is the Karta 
and manager of a Hindu undivided family which is being assessed under the 
Income-tax Act in the status of Hindu undivided family. In July 1958 the 
petitioner received a notice from the respondent requiring him to furnish a 
return of net wealth of his Hindu undivided family, as on valuation date. The 
petitioner has thereupon moved this Court for relief by issuance of appropriate 
writ or writs under art. 226 of the Constitution. The petitioner challenges the 
competence of the Union Legislature to charge tax on the net wealth of a joint 
Hindu family on the ground that s. 3 of the Act is ultra vires the Union Legis- 
lature in so far as it purports to levy tax on net wealth of the petitioner in his 
capacity as the Karta of his joint family. 

In opposition to the rule the respondent has filed an affidavit resisting the 
contentions of law pleaded by the petitioner. His case is that the Union Legis- 
lature is fully competent to levy the impugned tax on the net wealth of a joint 
Tlindu family under entry 86 of List I to the Seventh Schedule to the Consti- 
tution. It is also his case that in any event the tax is covered by entry 97 of 
that List. No facts are im dispute and I shall, therefore, immediately set out 
the relevant provisions of the Act in respect of which the contention of ultra 
vires has been raised. 

Section 3, which is the charging section in the Act, is as follows: 


“Subject to the other provisions contained in this Act, there shall be charged for 
every financial year commencing on and from the first day of April, 1957, a tax (herein- 
after referred to as wealth-tax) in respect of the net wealth on the corresponding valua- 
tion date of every Individual, Hindu undivided family and company at the rate or rates 
apecifled in the Schedule.” 

Section 14 deals with return of wealth. Sub-section (1) of that section im- 
poses a duty on every person liable to pay tax under the Act to furnish a return 
in prescribed form. Section 14(2) is as follows: - 

“If the Wealth-tax Officer is of the opinion that the net wealth of any person is of 
such an amount as to render him liable to wealth-tax under this Act, then, notwith- 
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-standing anything contained in sub-section (1), he may serve a notice upon such person 
-requiring him to furnish within such period, not being lees than thirty days, as may be 
-gpecifled in the notice, a return in the prescribed form and verified in the prescribed 
-manner and setting forth such other particulars as may be required in the notice, the 
-net wealth of such person ag on the valuation date mentioned in the notice.” 

It will be convenient to state here the relevant provisions of the Constitution, 
the interpretation of which has been debated before us by learned counsel on 
«either side. 

Article 248 of the Constitution is as under: 


“(1) Parliament has exclusive power to make any law with respect to any matter 
snot enumerated in the Concurrent List or State List. 

(2) Such power shall include the power of making any law imposing a tax not 
smentioned in either of those Lista.” 


Entry 86 in List I (Union List} of the Seventh Schedule to the Constitution 
-ig as follows: : 
“Taxes on the capital value of the assets, exclusive of agricultural land, of indivi- 
‘duals and companies; taxes on the capital of companies.” 


Entry 97 in List I of that Schedule is as follows: 


“Any other matter not enumerated in List I or List I including any tax not men- 
ttloned in either of those Lists.” ~ 


It has been contended before us by Sir Noshirwan Engineer, learned counsel 
"for the petitioner, that s. 8 of the Act, which levies the tax upon every indivi- 
rdual, Hindu undivided family and company is ultra vires the Union Legiala- 
ture in so far as it charges the Hindu undivided family with this tax and the 
:argument has been that entry 86 in List I authorises the Union Legislature to 
‘impose a tax of the nature under consideration only upon individuals and com- 
panies. The pivotal point of the argument was that the expression ‘‘indivi- 
duals” cannot include a joint Hindu family because a joint Hindu family is 
not in the eye of law a group of individuals. It was urged that a Hindu copar- 
cenery is a sort of a corporation and coparcenery property belongs to a unit 
thaving corporate existence and not to the individual coparceners or members 
:of the joint family. It will be necessary to examine this argument in some 
detail, but before doing so I shall turn to the other aspects of this question of 
‘interpretation of entry 86 on which arguments were advanced before us by 
learned counsel for the petitioner. 

Our attention was drawn to a number of entries in List I of the Seventh 
‘Schedule to the Constitution. It was said that while entries 82, 83, 84, 87 and 
‘88, which relate to taxation and levy of duties upon commodities and goods, 
-were all in such general terms as made them applicable to every person such 
zas individual or individuals, Hindu undivided family, company, local authority, 
partnership firm and other association or group of persons, entry 86 was quite 
-differently worded. The archstone of this contention was that there was a con- 
trast in the language used in those entries on the one hand and entry 86 on the 
-other which latter entry while empowering the Union Legislature to levy tax 
‘on capital value of assets expressly confined such imposition to ‘‘individuals’’ 
and ‘‘companies’’. It was said that if it was intended to empower the Union 
“Legislature to impose wealth-tax on a Hindu undivided family, the simplest 
-thing to do would have been to say so categorically as was done in s. 3 of the 
Income-tax Act. The argument proceeded that the makers of the Constitution 
-must be regarded as fully aware of the legislative practice of the country and 
Ahe legislative practice relied upon was that in s. 3 of the Income-tax 
Act (XI of 1922) the units of taxation had categorically been stated to be 
every individual, Hindu undivided family, company and local authority, every 
-firm and other association of persons or the partners of the firm or the members 
-of the association individually. 

The argument of the learned Attorney General on this aspect of the case was 
ythat the word ‘‘individual’’ had been interpreted in cases arising under the 
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Income-tax Act and been given wide amplitude amd it was said that the word 
“‘individuals’’ in entry 86 must be read so as to include a body or group of 
individuals. It was also argued that no legislative practice as contended by 
the petitioner had been established. 

This topic of legislative practice as an aid to construction was keenly debated 
before a division bench of this Court consisting of Chagla C.J. and Tendolkar J. 
in the case of Col. Sir Duggan v. Comr. I. T. and there was some cleavage of 
opinion on this point but it is not necessary for me to refer to the judgments 
in that case on this point and I shall restrict myself to a few observations on 
the subject. 

‘Where the language of an enactment is plain and clear upon its face and of 
itself fairly susceptible of one meaning the task of interpretation can hardly 
be said to have arisen. Absoluta sententia expositore non indiget. But lan- 
guage at best is not a perfect medium of expression and a variety of significa- 
tions often lie in a word or expression. Any examination of cases involving 
construction of statutes must reveal that ‘‘few words are so plain that the con- 
text or the occasion is without capacity to enlarge or narrow their extension’’. 
So if the Legislature of a country has been accustomed to use any word or 
expression with a more restricted or extended meaning than might be common- 
ly attributed to it in its ordinary sense the Court should not blandly shut out 
that consideration but should avail of that assistance, albeit limited, in the pro- 
cess of interpretation. Legislative practice is one of the accepted aids to con- 
struction and furnishes extrinsic evidence to which resort may legitimately be 
had when the Court has to construe a word or phrase and the task of pre- 
ferring one meaning to another can really be said to have arisen. 

What then is this legislative practice so much sought to be relied upon by 
Sir Noshirwan Engineer? It was said that the unite of assessments enumerated 
in s. 3 of the Incometax Act (XI of 1922) categorically mentioned the Hindu 
undivided family. It was pointed out that prior to its amendment in 1939 also 
that section expressly enumerated inter alia as units of assessment ‘‘every 
individual” and ‘‘Hindu undivided family’’. The argument was stressed in 
the form of an interrogation: ‘‘Where was the necessity of doing so unless 
the Legislature took the view that the expression individual which of necessity 
meant ‘individual’ in the singular or plural did not embrace a Hindu Undivid- 
ed Family?’ Therefore, the legislative practice relied upon on behalf of the 
petitioner is none other than that to be gathered from as. 3 which is the charging 
section in the-Income-tax Act of 1922 and which expressly mentions Hindu 
undivided family as a unit of taxation along with other units such as individual, 
company, firm and association of persons. 

In course of his argument I asked learned counsel for the petitioner if the 
legislative expression ‘‘individuals’’ which would apply both to an individual 
or group of individuals was to be found in any enactment, preferably a taxing 
enactment, and understood to exclude a Hindu undivided family on the ground 
that it had a corporate existence distinct from its members. The answer was 
that he was unable to say so and that he relied on the language of s. 3 of the 
Tneome-tax Act. I have examined the relevant provisions of the Indian In- 
come-tax Acta of 1860, 1886, 1918 and 1922 and the amendments incorporated 
from time to time in s. 3 of the Act of 1922. It appears from Schedule 2 to 
the Act of 1860 that the unit of assessment under it was any ‘‘person’’. The 
expression ‘‘person’’ in that enactment obviously embraced tnter alia any 
association or body or group of persons by virtue of the definition in s. 3(4) 
of the General Clauses Act. The position under the Act of 1886 was similar. 
There was nothing in the language of the relevant provisions of the Act of 
1918 which can support the present contention of the petitioner. Section 3 of 
the Act of 1922 has been amended from time to time and one thing is clear that 
the expressions ‘‘individual’’ and ‘‘Hindu undivided family’’ have at all times 
been expressly mentioned in it along with other units of taxation such for 
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instance as ‘‘company’’, ‘‘firm’’ and ‘‘associations of individuals’. There- 
fore, it is on the tenuous basis, that in s. 8 of the Income-tax Act of 1922 there 
is express mention of ‘‘Hindu undivided family’’ after the expression ‘‘indi- 
vidual’’ has been expressly stated as a unit of taxation, that this argument 
wholly rests. There can be more than one answer to it but only one will suffice. 
An obvious answer is that there is no principle of taxation law or general law 
which prevents income-tax being charged on a group of individuals like mem- 
bers of a joint Hindu family as a unit of taxation. The Hindu undivided. 
family, though not a juridical person, is intended to be taxed as a unit and 
the tax on the income of the joint family is not intended to be levied separately 
on each member or coparcener for that would raise considerable difficulty and 
give scope for legal ingenuity and disputations. It does not at all follow 
from this that the Hindu undivided family is by legislative practice under- 
stood to be a legal person or an artificial person distinct from the individuals 
who are its members or coparceners: No legislative practice as argued has 
been established and the contention is not well founded. 

To turn to the contention of the petitioner that a joint Hindu family is not 
a group of individuals but a distinct unit which is a sort of a corporation and, 
therefore, not within the scope of the expression ‘‘individuals’’ to be found in 
entry 86. Learned counsel for the petitioner drew our attention to the tolog 
ing statement in para. 243 in Mayne’s Hindu law: 


“Three forms of the corporate system of property exist in India: A EE 


Family, the Joint.Family and the Village Community. The two fofmer, in one shape or 
other, may be said to prevail throughout the length and breadth of India...The Joint 
Family is a corporate body, of which the members are individuals.” 


Tt will suffice to note that this statement was made by the learned author in 
tracing the history of early Hindu law of property and was obviously intended 
as a background to the proper understanding of the nature and-incidents of 
joint family property and for the purpose of drawing attention to misleading 
effect of English analogies from previous notions drawn from English law re- 
lating to joint tenancy. Reliance was also placed on behalf of the petitioner 
on the following observations of Telang J. in Apaj Narhar Kulkarni v. Ram- 
chandra Ravji Kulkarni? at pages 89 and 77-78: 

“.,. The family property’, to borrow the language of Mr. Mayne, ‘is owned by the 
whole co-parcenery as a sort of corporation’.” 

“ ..The Mitakshara joint property scarcely presents any points upon which a com- 
parison between it and joint tenancy could be instituted. No doubt the joint family is a2 
corporate body, a sort of corporation, but a corporation in which there are shareholders, 
but no shares. It is, therefore, not correct to suppose that when the joint ownership of 
father and son was established the joint family ceased to be a corporation with perpetual 
succession, and became a mere partnership terminable at wil. The right of the sons 
as against their father does not change the fundamental nature of the corporate body. 
It does not became a partnership formed by volition.” 

Reliance was also placed by learned counsel on the following observations in 
-Chukun Lal Singh v. Poran Chunder Singh? (p. 484): 

“...It appears to.me that the joint-family is, as regards the enjoyment of the joint— 
property, a single entity. As long as the members, who have, what may be termed, vested: 
interests in the property, choose to continue in a state of commensality and in joint- 
fruition and enjoyment of the profits of the property, they cannot be said to possess 
individually any several proprietary right other than the right to call for partition—e 
right which they may alien. For proprietary purposes, they exist as a whole, somewhat 
in the character of a corporation. They manage the property together, and the Karta 
is but the mouthpiece of the body, chosen and capable of being changed by themselves.” 

I agree that in a sense it is permissible and sometimes even helpful to speak 
of the joint Hindu family as a sort of a corporate body, but that is in no 
manner decisive of, or even of particular cogency to, the crucial point whick 

2 (1891) 1. L. R. 16 Bom. 29. 8 (1868) 9 W. R. 488. 
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arises for our determination. Since, however, so much reliance is placed on 
the statement from Mayne’s Hindu Law and the observations from decisions 
of Courts quoted above, it becomes necessary to examine the question whether 
a Hindu undivided family is a corporate unit by itself and not a group of 
individuals or to put the question slightly differently does coparcenery pro- 
perty of a joint Hindu family vest in the Hindu coparcenery as a corporate 
unit distinct from the individual coparceners who constitute the coparcenery. 
J shall do so as succinctly as possible. 

In Hindu law the joint family system comes first in historical order. The 
Jaw of inheritance was of later growth and, in general, applied only to property 
held in absolute severalty as distinguished from property held by the joint 
family. The joint and undivided Hindu family is the normal condition of 
Hindu society and the fundamental conception of the Hindu joint family is 
a common ancestor with his lineal descendants in the male line and so long 
as that family is in its normal condition, that is, its undivided state, it forms 
a corporate unit, though not a juridical person. The joint family traces its 
origin to the ancient’ patriarchal system and the transition from that system 
to the joint family was a natural and logical development. In the joint family 
also the paterfamilias was the unquestioned ruler and the authority of the 
father of the family and some of his exclusive privileges are even now trace- 
able in the rights of the father as the Karta of the-joint family, though the 
principle of patria potestas has long ceased to be recognized. The earlier con- 
cept of the joint family was somewhat analogous to that of a corporate body 
and the tendency was to sink the individual in the family. Social conditions, 
however, underwent considerable transformation and there grew up a body of 
rules of inheritance under the title of Dayavibhaga which as explained by Vijna- 
neshwara means division of property which becomes the property of another 
solely by reason of his relation to the-owner. Even under early Hindu law 
rights of sons (as junior members of the family) were recognised and they 
acquired equal interest with the father in the ancestral property as coparceners. 
I had to refer to this historical aspect of the matter on another occasion and 
have only recapitulated what I then stated. 

The rights of sons to equal interest with the father in the ancestral property 
being recognized by early Hindu law the inevitable corollary that emerged 
was the recognition and establishment of that right by birth and the right to 
erlaim partition. It is not necessary to burden this brief conspectus with re- 
ference to the texts of the Smritikars and the commentators which show how 
the law on the subject was developed in what came to be described later on as 
the Mitakshara and ihe Dayabhaga Schools. The nature and incidents of co- 
parcenery property under the Mitakshara and the rights and extent of interest 
of the members of such coparcenery and the basic principles of this branch 
of the law have been examined in numerous decisions of the High Courts and 
the Privy Council and now also by the Supreme Court. The principles, now 
firmly established, which are relevant for the purpose of the examination of 
the present contention of the petitioner, need no elaborate discussion. They 
will be found in the following statement of the law in Article 216 of Sir Din- 
shah Muila’s Hindu Law: 

“The essence of a coparcenery under the Mitakshara law is unity of ownership. 
‘The ownership of the coparcenery property is in the whole body of coparceners. Accord- 
ing to the true notion of an undivided family governed by the Mitakshara law, no indivi- 
dual member of that family, whilst it remains undivided, can predicate, of the joint and 
amdivided property, that he, that particular member, has a definite share, one-third or 
one-fourth. His interest is a fluctuating interest, capable of being enlarged by deaths 
4m the family, and Hable to be diminished by births in the family. It is only on a partition 
that he becomes entitled to a definite share. The most appropriate term to describe the 
interest of a coparcener in coparcenary property is ‘undivided coparcenary interest’.. 
The tighta of each 'coparceher until a partidén takes Glana consist In a common poseshon 
and common enjoyment of the coparcenery property. As observed by the Privy Council 
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in Katama Natchter v. The Rajah of Shivagunga’ ‘there is community of interest and 
unity of possession between all the members of the family, and upon the death of any 
one of them the others may well take by survivorship that in which they had during 
the deceased’s lifetime a common interest and a common 

Now, the contention of the petitioner that a Hindu undivided family is out- 
side the scope and ambit of the expression ‘‘individuals’’ and therefore of entry 
86 can possibly succeed only if the property of such family can be shown to 
vest not in the individuals who are members or coparcenera of the family but 
in a jural entity which is in the eye of law distinct from its members or co- 
parceners. The incidents of joint family or coparcenery property do not in 
the present context in the least affect the vesting of the property. When it 
is said that the ownership of the coparcenery property is in the whole body of 
coparceners, it does not mean that it vests in any corporate legal entity apart 
from the coparceners. The property vests in all the coparceners. The interest 
of a coparcener is ‘‘undivided coparcenery interest’. It is interest which 
vests in him and with which, subject to certain limitations, which are not re- 
levant for the present purpose, he is entitled to deal as he likes. Joint family 
or coparcanery property, therefore, is that in which every coparcener has a 
vested joint interest and joint possession. Cadtt questio it is not property 
which is of the ownership of any jural person or entity distinct from indivi- 
dual coparceners who as a group constitute the joint family. A joint Hindu 
family, it may be observed, is not entitled to sue as such nor can the joint 
family be sued as a legal person in respect of any joint family property. 

The argument that a Hindu undivided family is owner of the joint family 
property as a corporate body was evidently presented by the learned counsel 
ouly in the context of a Mitakshara family and on the footing that the joint 
family of the petitioner is governed by the Mitakshara school. Since, how- 
ever, the argument can apply to members of a joint family governed by the 
Dayabhaga law and members of a Tarwad, Tavazhi, Ilom, Kutumba or Kavaru 
governed by the Marumakkattayam, Aliyasantana or Nambudri law it becomes 
necessary to consider whether the expression ‘‘individuals’’ in entry 86 can 
embrace members of such joint Hindu families. The contention of the peti- 
tioner would, of course, derive support if the property of any such joint Hindu 
family can be said to belong not to the members but to the family as a corporate 
legal entity. If the expression ‘‘individuals’’ in entry 86 could not embrace 
the members of any such joint Hindu family it would be extremely diffleult 
to attribute to the makers of the Constitution the intention to empower the 
Parliament to impose capital levy on members of some joint Hindu families 
as a unit of taxation and not in case of members of some other joint Hindu 
families. I would have found myself faced with some diffculty in examining 
the contention from this angle since this aspect of the matter was not mooted 
by learned counsel for the petitioner and the learned Attorney General was 
not called upon to present any argument on the same. I confess this aspect 
of the matter did not strike me at the time but it is not absolutely necessary 
to invite further arguments on the same. No difficulty arises since, as I shal? 
very briefly point out, the position seems clear that the property of any suck 
joint Hindu family vests in individuals who are members of the joint family 
and not in the family as a juridical person apart from its members. 


The conception of a coparcenery and of coparcenery property according to 
the Dayabhaga law is entirely distinct from that according to the Mitakshara. 
law. The essence of a coparcenery under the Dayabhaga law is unity of pos- 
session and it is not possible even in a general manner to say that under that 
system the ownership of the coparcenery property is in the whole body of 
coparceners. Every coparcener takes a defined share in such property and he 
is the owner of that share. Even before partition any coparcener can say 
thai he is entitled to a particular share. Therefore, there is not even scope for 
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the argument that Dayabhaga joint family can own property as a jural person 
distinct from its members. 

The existence of a system founded on matriarchy in certain parts of Southern 
India in contradistinction to that in the rest of the country which is patri- 
archal having the common ancestor as the founder of the family and in which 
relationship is primarily by agnation has been well established and judicially 
recognized for a long time. The joint family in one form or another does 
exist under the systems prevalent in Southern India known as Marumakka- 
ttayam, Aliyasantana and Nambudri Laws. While the incidents of the joint 
family property under the laws of those who favour the matriarchate must in 
certain respects be different it is abundantly clear that the members of any 
Tarwad, Tavazhi, Ilom, Kutumba or Kavaru have vested interest in the joint 
family property. Although it is not unusual to refer to these families as 
family corporations, it cannot be said that ownership of the joint family pro- 
perty vests in a corporate body as a juridical person as distinct from the mem- 
bers of the joint family. On an aspect of the matter not argued before us 
it is unnecessary, however, to pursue this point any further. 

The conclusion, therefore, seems inescapable that the property of a Hindu 
undivided family is within the ambit of entry 86. It is property of the ‘‘indi- 
viduals’’ who are members or coparceners of the joint family. It must follow, 
therefore, that it was within the competence of the Union Legislature to impose 
wealth tax on the Hindu undivided family as a unit of taxation and that the 
impugned legislation in s. 3 of the Wealth-tax Act, 1957, affecting a Hindu 
undivided family cannot be struck down on the score of wires. The Court 
will not declare any enactment as unconstitutional or wtrea vires unless the 
repugnance to the Constitution is clear and beyond doubt, and in case of the 
legislation challenged before us, I do not see any repugnance. 

A further point was stated by Sir Noshirwan Engineer, rather as an appre- 
hension of the respondent’s counsel than as an argument actually advanced for 
the petitioner, that if the word ‘‘individuals’’ in ‘entry 86 be interpreted in 
the restricted sense urged on behalf of the petitioner, the respondent cannot 
seek to uphold the impugned legislation by resorting to entry 97 which is the 
residuary entry in List J. The learned Attorney General strongly relied on 
this residuary entry and art. 248 and pressed for our acceptance the contention 
of the respondent founded on the same. The argument was that the three 
Lists in the Seventh Schedule embraced the entire gamut of legislation and 
that it was art. 248 to which the Court must in the first instance turn for 
ascertainment of the residuary powers of the Parliament when any question 
arises in the field of the exclusive powers of the Union Legislature to make any 
Jaw and particularly the power of making any law imposing a tax not men- 
tioned in the Concurrent List or the State List. Article 248, it was said, gave 
unfettered power of taxation to the Union Legislature in its own domain of 
legislation and could not be controlled by the language of entry 86. The re- 
joinder to this on behalf of the petitioner was that the scope of entry 86 cannot 
be expanded by recourse to the residuary entry. The argument, of course, 
was on the footing that the expression ‘‘individuals’’ in entry 86 did not in- 
elude a Hindu undivided family. It was said that if the construction of entry 
86 pressed on behalf of the petitioner is accepted the word ‘‘individuals’’ must 
be read as laying down a restriction upon the powers of the Union Legislature 
to impose capital levy by confining it to individuals and companies. Now it 
would appear that the entries in the Lists are legislative heads primarily de- 
signed to demarate the areas of legislative competence of the Union and the 
State Legislatures. They give simpler enumeratio of categories of legislation 
and are not designed to circumseribe or logically define the ambit of art. 248. 
It would be difficult, therefore, to read in any entry in List I any restrictions 
by implication or otherwise on the residuary legislative power conferred om 
the Union Legislature by art. 248. But in the view I have already taken on the 
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interpretation and effect of entry 86 it is not neceesary to decide this inte- 
resting question. 
For reasons I have already sated, I agree with my learned brother that this 
petition fails and must be dismissed with costa. 
; Petition dismissed. 
Solicitors for the petitioner: Matubhai Jamisiram & Madan. 
Solicitor for the respondent: P. G. Gokhale. 


SUPREME COURT. 


Present: The Hon'ble Mr. S. R. Das, Chief Justice, Mr. Justice Bhagwati and 
Mr. Justice M. Hidayatullah. 


BARUPCHAND HUKAMCHAND & CO. v. THE UNION OF INDIA.* 

Indian Income-taz Act (XI of 1922), Secs. 23(5)(b), 24(2) proviso (d), 31—Income-tax 
Officer applying s. 23(5) (b) to unregistered firm on finding that firm had made profit 
during relevant assessment year—Assistant Appellate Commissioner on appeal hold- 
ing that loss sustained by firm in assessment year and directing Income-tax Officer 
to modify assessment—Income-tax Officer carrying loss to partners of firm in their 
assessments—Maintainabilhty of Income-tax Officer's Order—Applicability of proviso 
{d) to s. 24(2). 

The Income-tax Officer in assessing a partnership firm which was unregistered 
found that it had made a profit during the relevant assessment year and applying 
2. 23(5)(b) of the Indian Income-tax Act, 1922, he assessed the partners of the firm 
carrying the profit mto their individual returns and made no demand upon the firm, 
On appeal by the firm the Appellate Agsistant Commissioner found that there was 
error in the computation of income made by the Income-tax Officer and held that 
in the assessment year there was a loss in the total world income of the firm. The 
Appellate Assistant Commissioner directed the Income-tax Officer to modify the 
assessment made by him. The Income-tax Officer thereafter gave effect to the 
‘order of the Appellate Assistant Commissioner under s. 31 of the Act and carried 
‘the loss to the partners in their assessments and granted a refund to them. On 
the question whether the order of the Appellate Assistant Commissioner left the 
Income-tax Officer free of his earlier order and whether he was under a duty to 
re-consider the positon under a. 23(5)(b) of the Act:— 

Held, that the reversal of the finding of profit destroyed the substratum of the 
jurisdiction of the Income-tax Officer to act under s. 23(5)(b) and his order auto- 
matically fell through, and 

that in the light of the losses determined by the Appellate Assistant Commisstoner, 
the Income-tax Officer was under a duty to apply his mind-de novo to determine 
-whether he should, in the altered circumstances, apply s. 23(5) (b) to the case or not, 

Section 23(5)(b) and proviso (d) to a. 24(2) of the Indian Income-tax Act, 1922, 
-must be read in harmony, and when so read, yield the only result that proviso (d) is 
to be invoked, subject to the conditions under s 23(5)(b) to obtain more revenue 
for the State by applying s. 28(5)(a) of the Act. 

Proviso (d) to s. 24(2) could only be resorted to when, in spite of taking the losses 
to the accounts of the partners, more revenue would be available to the State. The 
proviso is an enabling one. An unregistered firm, treated as such in the previous 
years, may, during any year, be treated as a registered firm provided the Revenue 
would benefit. It may be that the firm may have a loss in that year or was carry- 
ing a loas from the previous years but, if by treating the firm as registered, the 
Revenue would be benefited, the proviso can be used. 

Commissioner of Income-tax, Bombay v. Khemchand’ and Commr. I.T, Punjab 
y. Tribune Trust, Lahore,’ referred to. 


*Deoided, May 6, 1969. Civil Appeal No. 1 pee 40 Bom. L. R. 854, P.O. 
£72 of 1055. 2 (1947) 50 Bom. L.R. 566, P. O. 
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Tas facts are stated in the judgment. 


R. J. Kolah, with J. B. Dadachanji, 8. N. Andley and Rameshwar Nath, 
for the appellant. 

H. N. Sanyal, Additional Solicitor General of India, with K. N. Rajagopal 
Bastri and D. Gupta, for the respondents. 


HDAYATULLAH J. This appeal, by special leave of this Court, is directed 
against the judgment and order of the High Court of Judicature at Bombay 
dated February 26, 1953, in Appeal No. 108 of 1952. By that judgment, the 
Divisional Bench (Chagla C.J. and Shah J.) declined to interfere, in Letters 
Patent Appeal, with the judgment of Tendolkar J. dated July 8, 1952, in 
Miscellaneous Application No. 48 of 1952. In the petition which was original- 
ly filed in the High Court under art. 226 of the Constitution, a writ of manda- 
mus was asked against the Union of India and two Income-tax Officers to com- 
pel them to give effect to the appellate order of the Appellate Assistant Com- 
sioner of I.T.F. Range, Bombay, dated April 29, 1949. The High Court in 
both the judgments declined the writ. 

The facta of the case are as follows: The appellant, Messrs. Sarupchand 
Hukamchand and Co., (hereinafter referred to as the asseasee firm) was carry- 
ing on business, ster alia as shroffs, merchants and commission agents at 
Bombay, Indore, Ujjain and Caleutta. It had, in the relevant account years, 
two partners, Sir Sarupchand Hukamchand and Sri Hiralal Kalyanmal. The 
two partners were also separately liable to income-tax, the former as a Hindu 
nndivided family and the latter as an individual. We are concerned here with 
the assesament years 1940-41, 194142 and 1942-43. These correspond to the 
account years, 1995-1996 (Samvat) to 1997-1998 (Samvat). When the assess- 
ment of the assessee firm was made, the Income-tax Officer, Section VIII (Cen- 
tral), Bombay, treated the firm as ‘‘resident and ordinarily resident’’. For the 
assessment year 1940-41 the Income-tax Officer found a profit of Rs. 80,358, 
and applying s. 28(5)(0) of the Indian Income-tax Act (hereafter called the 
Act), he proceeded to treat the firm which was unregistered as registered for 
the purpose of assessment. On March 15, 1945, he, therefore, assessed the two 
‘ partners carrying the profit into their individual returns and made no demand 
upon the firm. It appears that an application for registration had already 
been filed under s. 26A of the Act before the Income-tax Officer, but it was re- 
jected—-and quite correctly—-because no instrument of partnership was dis- 
closed. That order was also passed on the same date. 

For the assessment years 1941-42 and 194243, the Incometax Officer by his 
orders dated July 31, 1945, and October 31, 1945, respectively, treated the firm 
ag ‘‘reaident and ordinarily resident’’ and as an unregistered firm. For the 
first of the two assessment years, he assessed the firm on a total income of 
Ra. 2,380,798 to income-tax and super-tax, and for the second year, its British 
Indian income was taken at Rs. 2,62,827 and the total income at Rs. 7,00,116 
and was also treated accordingly. 

The agseasee firm appealed against these asseaaments. The Appellate Assist- 
ant Commissioner by his order passed in the consolidated appeals on April 29, 
1949, held that the assessee firm was non-resident and excluded the income of 
the firm ontside British India, though it was included in the total world in- 
come for the purpose of computing the rate of tax. He also found error in the 
computation of income made by the Income-tax Officer, and held that im the 
assessment year 1940-41 there was a loss of Ra. 1,61,084 in the total world 
income of the asseasee firm. For the subsequent years also there were slight 
variations in the amounts determined by the Income-tax Officer, but it was 
held that the assessee firm had made profits in those years. The following is 
the summary of the findings of the Appellate Assistant Commissioner, as given 
by him in his order: 
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Assessment Income in British Income outaide Total world 
year India Britash India inoome, 
1940-41 Loss Ra. 2,26,028 Ra. 74,044 Lows Re. 1,61,084 
1941-42 a Re. 1,27,062 Rs. 1,08,286 ix Ra. 2,85,208 
1942-43 Lugs Res. 2,62,827 Ra. 4,41,789 Sa Re. 7,04,616 


In addition to these findings, the Appellate Assistant Commissioner added a- 
direction to the following effect: 


“The Income-tax Officer is directed to modify the assessments accordingly.” 

When the matter reached the Income-tax Officer, he gave effect to the order 
of the Appellate Assistant Commissioner under s. 31 of the Act and carried . 
the loss to the partners in their assessment for the year 1940-41, and granted 
a refund of Rs. 16,977-11-0 to Sir Sarupchand Hukamchand and Rs. 68,339 to 
Sri Hiralal Kalyanmal. The assessee firm, however, was not satisfied, and 
embarked upon voluminous correspondence beginning with a letter dated Sep- 
tember 10, 1949, by which it claimed that inasmuch as it had been shown to 
have incurred a loss in the first of the three assessment years, it could not for 
that year be treated as a registered firm, and that as an unregistered firm it 
was entitled, therefore, to carry forward the loss to the subsequent years. 
Tn addition to the correspondence, the assessee firm moved in tarn the Income- 
tax Officer as well as the Appellate Assistant Commissioner respectively under 
s. 85 of the Act for rectification of the assessment to the same effect. The 
officers of the Department at both levels declined to interfere, and stated that 
the direction of the Income-tax Officer under s. 23(5) (b) was not appealable, 
and had become final. They also pointed out that the period during which the 
original order of the Income-tax Officer could be rectified (viz. 4 years) had 
already ron out, and that the petitions were accordingly out of time. The 
asseasee firm moved the Commissioner as well as the Central Board of Revenue, 
but failed to get the desired order. 

Finally, after the receipt of the order of the Central Board of Revenue, the 
assessee firm applied on July 16, 1951, to the Additional Income-tax Officer, 
Section VHI (Central) to give effect to an order which the asseasce firm had 
secured from the Appellate Assistant Commissioner earlier. By that order, 
the Appellate Assistant Commissioner had, at the request of the assessee firm, 
directed the Income-tax Officer to take the losses of the first assessment year 
into the accounts of the partners, which direction, in the opinion of the Appel- 
late Assistant Commissioner, his predecessor had omitted to make in the first 
instance. It was after this that fresh asseasment forms were drawn up, and 
the refund was determined. It may be pointed out here that the partners 
withdrew the amount of refund, though in making the request to the Addi- 
tional Income-tax Officer the asseasee firm had reserved its right ‘‘to move 
further in the matter as may be advised’’, and had pointed out that the action 
was without prejudice to such rights. 

Having failed to obtain relief from the Department, the appellate authori- 
ties and the Central Board of Revente, the assessee firm filed the petition under 
art. 226 of the Constitution in the High Court of Judicature at Bombay. That 
petition was heard by Tendolkar J., and he declined to interfere mainly on the 
ground that it was possible to take two views of the matter whether after a 
profit assessment was turned into a loss assessment by the Appellate Assistant 
Commissioner, the original order of the Income-tax Officer under s. 23(5)(b) 
remained outstanding or not. He thought that this was not a fit case for the 
issuance of a writ of mandamus by the High Court. In appeal which was 
taken from this decision, Chagla C.J. ioed at proviso (d) to s. 24(2), and 
also came to the view that there was a possibility of two views being taken in 
the matter, and that the learned single Judge was right in not interfering. Shah 
J. in a concurring judgment explained what he considered was the meaning 
of s. 23 (5) (b) read with s. 24(2), proviso (d), but he also felt that this was 
not a case in which a writ could be claimed against the Union of India or the 
Tneome-tax Officers. Chagla C.J., however, expreased the hope that the tax- 
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ing authorities would not deny the asseæsee firm its rights under the Act on 
any technical ground, such as limitation, or failure to pursue a particular pro- | 
cedure. In the result, the Divisional Bench sustained the order of Tendolkar 
J., who had dismissed the petition earlier. This Court on May 3, 1954, granted 
special leave to appeal against the judgment of the Divisional Bench. 

Before arguing on merits of the appeal, the learned Additional Solicitor 
General and subsequently Mr. Rajagopala Sastri who took over the argument, 
raised three objections to the present appeal. According to them, the petition 
im the High Court was directed against the Union of India and the two Income- 
tax Officers who had dealt with this matter, and the relief which was claimed 
. could be granted by none of them. They further argued that mandamus was 
an inappropriate writ to issue in this matter when the order passed by the 
Tneome-tax Officer under s. 23(5)(b) was not appealable and the Appellate 
Assistant Commissioner could do nothing about it in the appeal against the 
quantum of assessment. They also stated that the relief asked for in the 
petition could not be granted by the High Court, and that the powers of this 
Court were accordingly limited. 

We shall deal with these objections, When we have determined the essence 
of the matter. Under s. 23(5) (b), a power is conferred on the Income-tax 
Officer to treat an unregistered firm as a registered firm, if by adopting that 
method more tax and super-tax would be realisable from the individual part- 
ners in their own assessments than in assessing the firm. The clause may be 
quoted in eztenso for ready reference here: 

23. (5) “Notwithstanding anything contained in the foregoing subsections, when 
the assessee is a firm and the total income of the firm has been assessed under sub- 
section (1), sub-section (3) or sub-section (4), as the case may be,—... 

(b) in the case of an unregistered firm, the Income-tax Officer may, Instead of 
determining the gum payable by the firm itself, proceed in the manner laid down 
tm clause (a) as applicable to a registered firm, Hf, in his opinion, the aggregate amount 
of the tax including super-tax, tf any, payable by the partners under such procedure 
would be greater than the aggregate amount which would be payable by the firm and 
the partners individually tf the firm were assessed as an unregistered firm.” 

The contention of the assessee firm is that the action of the Income-tax Officer 
in treating an unregistered firm as a registered firm is mainly in the interests 
of the revenue and he can act if more revenue would be available and not other- 
wise. When an unregistered firm makes a loss, it is entitled to carry forward 
the loss for a certain number of years till it is absorbed in the profits, if any, 
of subsequent years. By carrying the loss to the account of the mdividual 
partners, relief is afforded to them in their own income-tax payment, and there 
is presently a loss of revenue to the State. This, according to the assessee firm, 
is outside the jurisdiction of the Income-tax Officer, because his action is con- 
ditioned upon realisation of more revenue and not creating loss for the State, 
Learned counsel for the Department agree that there would be, in the assess- 
ment year in which there is a loss by an unregistered firm, a loss to the Reve- 
nue if it is carried into the accounts of the partners; but they contend that 
there is no inhibition against the action and refer to proviso (d) to s. 24(2) as 
indicatmg that such a course is perfectly valid. The assessee firm also con- 
tends that the moment loss was determined by the Appellate Assistant Com- 
missioner, the previous order made by the Income-tax Officer under s. 25(5) (b) 
of the Act automatically fell to the ground and the loag could only be car- 
ried forward in the future assessments of the unregistered asseases firm and 
not in the account of the partners. The asgesses firm contends that the direct- 
jon by the Appellate Assistant Commissioner to modify the assessments of 
the three years accordingly implied the re-opening of the entire question whe- 
ther this unregistered firm could be treated as a registerd firm for purposes 
of assessment in the first year. The Department, on the other hand, refera 
to the provisions of s: 80 of the Act to show that an appeal lies to the Appel- 
late Assistant Commissioner on the grounds expressly mentioned there and 


+ 
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none other. It further points out that this is not one of the grounds ow 
which the appeal could have been taken, and the Act cannot by implication be 
deemed to have conferred on the Appellate Assistant Commissioner a power 
which he ordinarily did not possess under the Act. The order of the Income- 
tax Officer to treat the unregistered firm as registered must, therefore, be held 
to be outstanding, and all that has happened in the case is to take that order 
to its logical conclusion in the light of the assessed loss of the firm, in the three 
years under assessment. 

This question was urged before us in great detail, as apparently it had also 
been in the Court below. There is no doubt that the matter is one of some 
complexity, which is not unusual in a statute of the type we are considering, 
but, in our opinion, only one correct view of the matter was possible, and with 
all due respect, the High Court made but little attempt to determine it. We 
shall now attempt to lay down the interpretation of the various sections bear- 
ing upon the matter. Section 23(5)(b) has already been quoted. It will 
appear from it that the Income-tax Officer is given the option to apply the 
procedure laid down in cl. (a) to an unregistered firm, if, in his opinion, the 
aggregate amount of tax including super-tax, if any, payable by the partners 
under such procedure would be greater than the aggregate amount of tax which 
would be payable by the firm and the partners individually, if the firm was as- 
sessed as an unregistered firm. -Clause (a) provides that the sum payable by 
the firm shall not be determined, but the total income of each partner of the 
firm, including therein his share of its income, profits and gains of the previous 
year, shall be assessed and the sum payable by him on the basis of such assess- 
ment shall be determined. To put it simply, in the case of a registered firm its 
assessable income is first determined, but is not proceased further to determine 
the tax. Instead, the shares of the partners in the assessable income are deter- 
mined in accordance with the particulars furnished by them, and the result- 
ant amounts are respectively carried to each partmer’s return and included in 
his income, and the tax on the total is determined. In the case of an un- 
registered firm, the assessable income is found out, and then the tax payable 
by the unregistered firm is determined and a demand issued. If there is a 

then the loss is carried forward to the succeeding years till it is absorbed. 
or for six (now, eight) years but no further. Previously, the number of years 
ranged from one to six, but there is no need to refer to the provision in detail. 

What happened in this case was that for the assessment year 194041, the 
Tneome-tax Officer determined the assessable income at Rs. 80,358. He felt 
that more tax was likely to be realised if the partners were assessed instead 
of the firm, and he accordingly decided to apply the procedure laid down im 
s. 23(5) (b) to the firm. In passing his order, the Income-tax Officer observed 
as follows: 


“The firm is an unregistered one but the aggregate amount of tax payable by the 
partners would be greater by applying the procedure laid down im s. 23(5)(a) of the 
Act than the aggregate amount which would be payable by the firm and the partners 
individually if the firm were assessed as an unregistered one. L, therefore, order under 
s. 28(5)(b) of the Act that the procedure laid down in s. 23(5)(a) should be applied 
and the firm declared N.D. for the assessment year 1940-41.” 

It is no doubt true that if the Income-tax Officer had determined a loss, he 
could not and probably would not have passed this order, which would have 
had the immediate effect of loss to the Revenue of the sums which have now 
been ordered to be refunded to the partners of this unregistered firm. The 
Department, however, says that the assessment for 1940-41 except in so far 
as profit was converted into loss has become final and cannot be set aside now. 
It relies on Commissioner of Income-taz, Bombay v. Khemchand' and Commr. 
I.T., Punjab v. Tribune Trust, Lahore.? There is no doubt that an assess- 
ment which has once bean made does become final, subject only to the powers 
exercisable under ss. 84 and 35 of the Act. The position, however, is different 


1 (1988) 40 Bom, L.R. 854, P.O. 2 (1947) 60 Bom. L.R. 566, P.O. 
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when the assessment itself is subject to appeal, and the Appellate Assistant. 
Commissioner passes an order converting the profit into a loss, and gives a 
direction to the Incometax Officer to modify the assessment accordingly. 

The position then was that the Income-tax Officer had exercised his powers: 
under s. 23(5) (b) as there was a profit. When the Appellate Assistant Com- 
missioner found a loss it became clear that the Income-tax Officer had, by an- 
erroneous finding of profit, assumed jurisdiction to act under s. 23(5) (b). The 
reversal of the finding of profit destroyed the substratum of the jurisdiction. 
of the Income-tax Officer to act under that clause and his order automatically’ 
fell through. 

The Department’s contention that such an order is referable to cl. (a) of 
s. 31(3) and does not involve the setting aside of the order under s. 23(5)(b): 
passed earlier by the Income-tax Officer is not correct. No doubt, the right: 
of appeal given to the assessee under s. 30 is limited to the matters therein 
contained, but the relief which the appellate authority can give is to be found 
in s. 81(3). The assessment order having come before the Appellate Assistant: 
Commissioner, he can, under cl. (a), confirm, reduce, enhance or annul the 
assessment. Under cl. (b) he can set aside the assessment and direct the 
Income-tax Officer to make a fresh assessment, after making such further en-- 
quiries as the Income-tax Officer thinks fit or the Appellate Assistant Commis- 
sioner directs, and the Income-tax Officer must thereupon proceed to make: 
fresh assessment and determine the amount of tax payable on the basis of such. 
fresh assessment. It is contended by the Department that the order of the 
Appellate Assistant Commissioner was passed under cl. (a) and not cl. (b), 
and there being no fresh assessment ordered, the only thing that the Income- 
tax Officer could do was to re-determine the tax within the limits of his owm 
order under s. 23(5) (b) of the Act, which applied cl. (a) of that sub-section’ 
to this case. 

In our opinion, this is not a correct approach. Even if the order be refer- 
red to cl. (a) of s. 81(3), the effect, in law, was the annulment of the assess-- 
ment which had been made in the case, and the necessary consequence of the 
determination of the loss in the assessable income remained to be worked out. 
The Income-tax Officer worked it out by carrying the losses to the return of 
the partners. Under what section could he do so except under s. 23(5)(b)? 
There was no authorisation: under s. 31(4) of the Act and the second proviso’ 
to s. 24 was clear. In such a case, the Income-tax Officer was required once’ 
again to apply his mind to determine whether it would be in the interests of 
Revenue to proceed, as he had done before. It is manifest that if he had done: 
this duty in the interests of the Revenue, as the law indeed contemplates, he 
would never have passed the order that the loss of the firm should be carried 
to the accounts of the partners immediately in that year of assessment. 
Learned counsel for the Department admits that no Income-tax Officer would 
have, with a loss by the firm, given relief on the basis of that loss to the part- 
ners, but he contends that this is not illegal in view of the special provisions: 
of proviso (d) to s. 24(2) of the Act. We accordingly proceed to consider the: 
effect of that proviso, which reads as follows: 

“Provided that— : 

(d) where an unregistered firm is assessed as a registered firm under clause (bY 
of sub-section (5) of section 23, during any year, tts losses shall also be carried forward 
and set off under this section as if it were a registered firm” 

From this, it is argued, as it was argued in the High Court, that even the 
losses of an unregistered firm can be carried to the partners’ account, as if the 
firm were registered. No doubt, if the proviso js read in an extended manner, 
the result asked for would follow; but a careful reading of it would show that 
it, was not designed to enable the Income-tax Officer to forego the obligation 
laid on him by cL (b) of s. 28(5), to find out the interests of the Revenue. To 
read this proviso as enabling the Income-tax Officer to overlook the said clause 
is to give no meaning to the words ‘‘during any year’’. Those words form 
a material part of the proviso, because the proviso with or without those words 
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makes an entirely different sense. Without those words, it gives a general 
power to carry the losses to the partners’ account. With those words, it only 
provides for a contingency in which an unregistered firm treated as such in 
the previous years, is sought in any particular year to be treated as a regis- 
tered firm, and by reason of its carrying some busines losses in the past, ar- 
Tangement for the carrying forward and absorption of those losses has to be 
made for the year in which it is to be treated as a registered firm. In that 
event, the proviso provides that its losses shall be carried to the partnere’ ac- 
count, as if it were a registered firm. It is inconceivable that if the firm was 
carrying heavy business losses, it would suddenly be treated in a year of assess- 
ment as a registered firm, so that its losses might give relief to the partners 
and not give revenue to the State. This proviso would only be resorted to, 
when, in spite of taking the losses to the accounts of the partners, more reve- 
nue would be available to the State. The proviso is an enabling one. An un- 
registered firm, treated as such in previous years, may, during any year, be 
treated as a registered firm provided the Revenue would benefit. It may be 
that the firm may have made a loss in that year or was carrying a loss from 
the previous years but, if by treating the firm as registered, the Revenue would 
‘be benefited, the proviso can be used. But there is no general power to act 
this way to the detriment of.the Revenue. To give any other interpretation 
to this proviso will mean that the words ‘‘during any year’’ have not received 
any meaning and that the proviso is interpreted to make it not incumbent on 
the Income-tax Officer to consider the interests of the Revenue, as required by 
el. (b) of s. 23(5). The two provisions must be read in harmony, and when 
go read, yield the only result that proviso (d) is to be invoked, subject to the 
RG aes s. 23(5) (b) to obtain more revenue for the State by applying 
g. 23(5) (a). 

It would appear, therefore, that the Income-tax Officer in the light of the 
losses determined by the Appellate Assistant Commissioner, was under a duty 
to apply his mind de novo to the problem which he had undertaken, when he 
resorted to s. 23(5)(b). It is admitted that if the matter had been so plain to 
‘him, he would not have, if he did his duty correctly under that provision, car- 
ried the losses to the partners’ account. 

The only question, therefore, which survives for determination is whether 
the order of the Appellate Assistant Commissioner left the Income-tax Officer 
free of his earlier order, and whether he was under a duty to reconsider the 
position under s. 23(5) (b). When the basis for assessing a profit was gong 
it is manifest that there was nothing but loss to carry forward to the partners 
account. With the fall of the assessment in this manner, fell the need for 
applying the special provisions of cl. (b) of s. 23(5) to the case. Indeed, the 
duty of the Income-tax Officer indicated a contrary course, if he was to act 
under s. 23(5)(6) at all The order of the Appellate Assistant Commissioner 
was passed in respect of three years’ assessment, and was a consolidated order. 
He set out in parallel columns the income and losses of the firm and not of 
the partners and directed the Income-tax Officer to modify the assessments ac- 
cordingly. The intention obviously underlying that order was to put the mat- 
ter at the stage at which the assessable income of the assessee firm was deter- 
mined before computing the tax thereupon. To compute the tax, the Income- 
tax Officer had to determine whether the loss occasioned in the first year should 
‘be carried forward to the assessee firm in the subsequent year, and he could 
not give effect to the order of the Appellate Assistant Commissioner fully, 
unless he determined once again the question under s. 23(5)(b). In other 
words, the implication of the appellate order was to take the matter prior to 
the order regarding the treatment of the unregistered firm as a registered firm, 
and of necessity, that order fell to the ground as being passed beyond that 


stage. a 
Tt is contended on the strength of the ruling of the Privy Council in Commr. 

I.T., Punjab v. Tribune Trust, Lahore that once the assessment is final and 

valid, it remains so until it is set aside, but once it has become final, it cannot 
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be altered except under ss. 34 and 35. No exception can be taken to the state- 
ment of the law by the Privy Coucil, which, with all due respect, is ee 
correct, but it is paige to hold, on analogy, that the order determining tha 

this unregistered firm should be treated as registered, had equally become inal 
and open to further consideration. Learned counsel for the Department also 
urged on the strength of Commr. Inc.-taz v. McMillan & Co. and Commr. 
Inc.-tax v. Amritlal Bhogilal+, that if the powers of the Appellate Assistant 
Commissioner did not involve a review of the determination by the Income-tax 
Officer under s. 23(5) (b), this result could not indirectly follow. No doubt, 
the Appellate Assistant Commissioner could not, if the matter had gone before 
him in appeal. against the order under that section, have interfered. But the 
Appellate Assistant Commissioner was exercising his powers under s. 31 of the 
Act and annulling the assessment of the first year and converting a profit in 
that year into a loss. None can coor that he had that power in the appeal 
which was before him. Section 31(4) of the Act enjoins that where as the 
result of an appeal any change is made in the assessment of a firm the Appel- 
late Assistant Commissioner may authorise the Income-tax Officer to amend 
accordingly any assessment made on any partner of the firm. This power was 
implicit in the order which the Appellate Assistant Commissioner passed, 
namely, that there was a loss in the assessment year in question and the assess- 
ments for the three years had to be modified. The Income-tax Officer, there- 
fore, was under a duty to modify the assessments of the partners accordingly, 
and to take the matter up again from the point at which the order of the 
Appellate Assistant Commissioner had placed it. He had once again to deter- 
mine whether he would, in the altered circumstances, apply s. 23(5)(b) to 
this case or not. 

In our opinion, the Income-tax Officers in question did not do their duty 
as required by law, and we should, therefore, by a writ compel them to do so. 

As regards the argument that the petition is directed against wrong per- 
sons and for a wrong relief, we do not think that it is so. The petition ate 
relief against the Union of India, which, in any event, was not concerned with 
this matter, and was wrongly joined. But the two Income-tax Officera, who 
dealt with this matter, were required under the statute to do their duty once 
again in the matter of the application of s. 23(5)(b) of the Act. That they 
failed to apply their mind to this matter under a wrong apprehension of the 
law is manifest, and they did. not give effect to the orders of the Appellate Assist- 
ant Commissioner. The assesses firm having failed to secure this relief from 
all the authorities superior to the Income-tax Officers, it was open to the High 
Court by a writ to order the Income-tax Officer concerned to hear and deter- 
mine this matter in accordance with law. This is precisely the relief which 
was claimed in the High Court and is now claimed in the present appeal. We 
think, with due respect, that the High Court should have, on a correct ap- 
praisal of the legal situation, ordered this relief, and we accordingly, after ex- 
plaining the law applicable to the case, order the appropriate Income-tax Officer 
to hear and determine this matter in the light of our observations. 

We may set down here that the two partners of the firm to whom relief has 
been given by way of refund after the Appellate Assistant Commissioner’s 
order undertook unconditionally to refund the amounts, before the matter is con- 
sidered by the Income-tax Officer. We order that the two partners shall re- 
turn the amounts in the manner to be ordered by the Income-tax Officer, before 
action is taken to determine the matter. 

In the result, the appeal is allowed with costs throughout to be paid by 
respondents Nos. 2 and 3. The Union of India shall, however, bear its own 
costs. It may be noted that no separate costs were incurred by it either in this 
Court or in the Court below. It joined respondents Nos. 2 and 8 in the state- 
ment of the case filed in this Court and also appeared through the same counsel 
in both the Courts. 

Appeal allowed. 


3 (1957) 60 Bom. L.R. 636, 8.0. 4 (1958) 61 Bom. LR. 541, 8.0. 
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Present: The Hon'ble Mr. S. R. Das, Chief Justice, Mr. Justice N. H. Bhagwati 
and Mr. Justice M. Hidayatullah. 


THE TRUSTEES OF THE CHARITY FUND v. THE COMMISSIONER 
OF INCOME-TAX, BOMBAY.” 


Indien Income-tax Act (XI of 1922), Sec. 4(3) G)—Trust created for relief of members 
of Jewish or other communities and other public charitable purposes—Trust—deed 
providing that preference to be given to relations and members of settlor belonging 
to Jewish faith and not less than half the income of trust fund to be given to mem- 
bers. of Jewish faith including settlor’s relations—Whather such trust a public charit~ 
able trust and exempt from taxation under s. 4(8) (i). 


Under a Deed of Declaration of Trust executed by Sir Sassoon David, Bart. and 
others, the trust fund was declared to be held by the trustees upon trusts to apply 
the net Income thereof, for all or any of the six purposes enumerated in clause 13 
therein, namely, (a) the relief and benefit of the poor and indigent members of Jewish 
or any other community of Bombay or other parts of India, or of the world, (b) the 
institution, mamtenance and support of hospitals and schools, colleges or other edu- 
cational institutions, (c) the relief of any distress caused by the elements of nature 
such as famine, pestilence, fire, tempest, flood, earthquake or any other such calamity, 
(d) the care and protection of animals useful to mankind, (e) the advancement of 
religion and (f) other purposes beneficial to the community not falling under any 
of the foregoing purposes. Clause 18 contained certain provisos which inter alia 
stated: “Provided always that in applying the income as aforesaid the Trustees shall 
give preference to the poor and indigent relations or members of the family of the 
said Str Sassoon David, Bart, including therein distant and collateral relations; 
provided further that in the application of the income of the said Charitable Trust 
Fund the said Trustees for the time being shall observe the following proportions, 
viz: that not lees than half the income of the said funds shall at all times be applied 
for the benefit of the members of the Jewish Community of Bombay only (including 
the relations of Sir Sassoon David, Bart. as aforesaid) and Jewish objects and parti- 
cularly tn giving donations to the members of the Jewish Community of Bombay 
on the anntversary of the death of the said Str Sassoon David, Bart. and his wife... 
and the remaining income for the benefit of all persons and obfects including Jewish 
persons and objects and in such proportions as the said Trustees may think pro- 
per.” On the question whether the trust fund was exempt from taxation under 
s. 4(3) (i) of the Indian Income-tax Act, 1922, it was contended by the Department 
that the trust was primarily for the benefit of the relations or members of the family 
of Sir Sassoon David, Bart.:— 

Held, that the earlier part of cl. 13 of trust-deed, omitting the provisos, constituted 
a public charitable trust, 

that the circumstance that in selecting the beneficiaries under cL 13(a) preference 
is given under the provisos to the relations or members of the family of Sir Sassoon 
David, Bart, did not affect that public cheritable trust, and 

that, therefore, the income from the trust properties came within the scope of 
s. 4(3) (4) of the Act, and was entitled to exemption from tax. 

Koettgen’s Will Trusts, In re’, applied. 
Trustees of G. G. Trust v. Comr. I.-TJ referred to. 


Tum facts appear in the judgment. 


BR. J. Kolah, with J. B. Dadachanjs and S. N. Andley, for the appellants. 
K. N. Rajagopal Sastri and D. Gupta, for the respondent. 


Das C.J. This is an appeal brought on a certificate granted on September 
19, 1956, by the High Court of Bombay under s. 66(A)(2) of the Indian In- 
come-tax Act (hereinafter referred to as ‘‘the said Act’’) against ita order 
dated February 21, 1956, in Income-tax Reference No. 32 of 1954 answering 
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in the negative two questions of law referred to it under s. 66(1) of the said 
Act at the instance of the appellants. 

The appellants are the trustees of a charity fund known as ‘‘The Charity 
Fund Founded by Sir Sassoon David, Baronet of Bombay’’. The said Sir Sas- 
soon David, Bart. and four other persons, who were holding certain securities 
of the value of Rs. 24,25,000 for the purpose of charity and had been apply- 
ing the same for and towards charitable purposes, executed, on June 8, 1922, a 
Deed of Declaration of Trust declaring that the said trust fund would be held 
‘by them on trusts more specifically therein mentioned. Clause 18 of the 
said deed, on the true construction of which depends the answer to the refer- 
Ted questions, runs as follows :— 

“18. The Trust Fund shall be held by the Trustees upon the trusts to apply the net 
income thereof after providing for all necessary expenses in relation to the management 
of the Trust Funds for all or any of the following purposes that is to say, 

(a) the relief and benefit of the poor and indigent members of Jewish or any other 
community of Bombay or other parts of India or of the world efther by making pey- 
ments to them in cash or providing them with food and clothes and/or lodging or resi- 
dential quarters or in giving education including scholarships to or setting them up 
dn life or in such other manner as to the sald Trustees may seem proper or... 

(b) the institution, maintenance and support of hospitals and schools, colleges or 
other educational institutions or... 

(c) the relief of any distress caused by the elements of nature such es famine, 
pestilence, fire, tempest, flood, earthquake or any other such calamity or... 

(d) the care and protection of antmals useful to mankind or... 

(e) the advancement of religion or... 

(f) otber purposes beneficial to the community not falling under any of the fore- 

Provided always that in applying the income as aforesaid the Trustees shall give 
preference to the poor and indigent relations or members of the family of the said Sir 
Sassoon David, Bart, including therein distant and collateral relations; provided further 
that in the application of the income of the said Charitable Trust Fund the said Trustees 
for the time being shall observe the following proportions, viz.: that not less than half 
the income of the sald funds shall at all times be applied for the benefit of the members 
of the Jewish Community of Bombay only (including the relations of Sir Sassoon David, 
Bart. as aforesaid) and -Jewish objects and particularly in giving donations to 
the members of the Jewish Community of Bombay on the anniversary of the death 
of the said Sir Sassoon David, Bart. and his wife Lady Hannah David which falls on 
the Twenty-second day of June and the remaining income for the benefit of all persons 
and objects including Jewish persons and objects and in such proportions as the said 
‘Trustees may think proper. Provided further that if the Income of the Trust Funds 
for any year shall not be wholly applied during that year on the Trusts aforesaid such 
surplus Income may be carried forward to the subsequent year or years and be 
applied as the income arising during that year or years. Provided also that during 
the lifetime of Sir Sassoon David, Bart, in the application of the sald income the Trustees 
shall have regard to the wishes of the said Sir Sassoon David, Bart, who shall also 
be entitled to direct if he so desires that the income for the time being of the Trust-Funds 
or any part thereof may be applied to such charitable object or objects as the said Sir 
Sassoon David, Bart. shall direct and in such case the Trustees shall so apply the 
income.” j 
This Deed of Declaration of Trust was, on June 4, 1953, registered under the 
Bombay Public Trusts Act, 1950. . 

The Trust Fund had been invested by the trustees in inter alia 34 per cent. 
Government securities. In the year 1930 a certificate was issued by the In- 
come-tax Officer, A Ward, Bombay, whereby the Reserve Bank of India was 
authorised not to deduct at source the tax on the interest on the said securities 
s0 held by the trustees. It was mentioned in the said certificate that it was 
to enure till its cancellation. Im 1946 the 34 per cent. Government securities 
were redeemed by the Government of India and were converted into 3 per cent. 
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Conversion Loan, 1946. Accordingly in February 1948 the said certificate of 
exemption was cancelled, as the securities covered thereby had been redeemed 
by the Government. The trustees thereupon asked for a fresh certificate of 
exemption from the Income-tax Officer, Bombay Refund Cirele, in respect of 
the 8 per cent. Conversion Loan, 1946. But the said Income-tax Officer refused. 
to issue such certificate on the ground that the income from the trust fund 
im question was not exempt from taxation under s. 4(3)(4) of the said Act 
which, at the material time, was as follows :— 
“4, (1) 
(2)... 

(3) Any income, profits or gains falling within the following classes shall not 
be included in the total income of the person receiving them: 
. (4) Any income derived from property held under trust or other legal obligation. 

wholly for religious or charitable purposes, and in the case of property so held in part 
only for such purposes, the income applied, or finally set apart for application, thereto:...” 


Upon the fact of the withholding of the certificate by the Income-tax Officer, 
Refund Circle, being intimated to the Income-tax Officer, A-V Ward, Bombay, 
the latter Officer started proceedings against the appellants under s. 34 of the 
said Act in respect of the assessment years 1944-45 to 1947-48. He also started 
regular proceedings for the asseasment year 1948-49 and the succeeding years 
up to 1952-53. 

In the assessment proceedings for those nine years the Income-tax Officer 
took the view that the income from the trust fund was not exempt from taxa- 
tion under s. 4(3) (4), and accordingly he assessed the appellants for the first 
four assessment years (1944-45 to 1947-48) on the ground that the income for 
those years had, escaped assessment. He also assessed the appellants to tax for 
the subsequent five years (1948-49 to 1952-53). On appeal the Appellate 
Assistant Commissioner confirmed the said assessments. On further appeal by 
the appellants, the Income-tax Appellate Tribunal set aside the assessments for 
the first four years (194445 to 1947-48) holding that s. 84 had been wrongly 
invoked, for it was only a case of difference of opinion of one Income-tax 
Officer from his predecessor on the same set of facts. The Department did not 
take any further steps in the matter and accepted that view of the Tribunal 
as regards the assessments of those years and we are not in this appeal con- 
cerned with them. As regards the assessments for the five years (1948-49 to 
1952-53) the Tribunal upheld the decision of the Appellate Assistant Com- 
missioner who had confirmed the assessments made by the Income-tax Officer. 

On application being made by the appellants, under s. 66(1) of the said Act, 
the Tribunal drew up a statement of case and referred two questions of law 
arising out of its order to the High Court for its opinion. The said questions 
are as follows :— 


(1) Whether the Trust property is held wholly for religious or charitable 
purposes within the meaning of section 4(3) (4) of the Indian Income-tax Actf 

(2) If the answer to question (1) is in the negative, whether the trust pro- 
perty is held in part only for religious or charitable purposes? 
The said reference came up for hearing before the said High Court and both 
the referred questions were answered in the negative. The High Court, how- 
ever, gave the appellants a certificate of fitness for appeal to this Court and the 
present appeal has been filed on the strength of such certificate. 

A perusal of cl. 18 of the deed shows that the trust fund is declared to be 
held by the trustees upon trusts to apply the net income thereof for all or any 
of the six purposes enumerated therein. It was conceded before the High 
Court—and it has not been disputed before us—that if there was nothing else 
in this clause, then each of these six purposes would have to be upheld as a 
charitable puftpose involving an element of public utility and consequently with- 
in the protection of s. 4(3)(s). The fact that the trustees could expend the 
net income on any of the six purposes to the exclusion of the other five pur- 
poses would not, it is also conceded, have made the slightest difference in the 
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matter of such exemption from income-tax. For instance, if the trustees spent 
the net income solely and wholly for the purposes mentioned under sub-cl. (a) 
to the exclusion of those mentioned in sub-cls. (b) to (f) such income would. 
still be exempt from taxation under s. 4(3)(4). The High Court, however, 
took the view that cl 18 should be read as a whole along with the provisos and 
that so read the trust is primarily for the benefit of the relations or members 
of the family of Sir Sassoon David, Bart. It is pointed out that in applying 
the net income for the purposes mentioned in sub-cl. (a), the trustees are 
bound, under the first proviso, to give preference to the poor and indigent 
relations or members of the family of the said Sir Sassoon David, Bart., includ- 
ing therein distant and collateral relations. The second proviso, it is urged, 
makes it further clear that in the application of the income for the said pur- 
pose, the trustees are enjoined to apply not less than half the income for the 
benefit of the members of the Jewish community of Bombay only ‘‘including 
the relations of Sir Sassoon David, Bart., as aforesaid” and the Jewish objects. 
Emphasis is laid on the words ‘‘not less than’ half’’ as indicating that it is 
permissible for the trustees to spend more than half and indeed the whole of 
the net income for the benefit of the said relations or members of the family 
of the said Sir Sassoon David, Bart. It is also pointed out that, although the 
remaining income, if any, has to be spent for the benefit of all persons and 
objects including Jewish persons and objects, the trustees could, if they so 
wished, spend the same also for the relations or members of the family of Sir 
Sassoon David, Bart. as Jewish persons. The argument, which found favour 
with the High Court, is that the provisos impose a mandatory obligation on 
the trustees (i) to give preference to the poor and indigent relations or mem- 
bers of the family of Sir Sassoon David, Bart. and (ii) to spend not less than 
half the income, which may extend to the entire incomé, for the benefit of the 
relations or members of the family of Sir Sassoon David, Bart. The High 
Court points out that in view of the language of cl. 13 of the deed read as a 
whole, it is open to the trustees, without being guilty of any breach of trust, 
to spend the entire net income of the trust fund for the purpose of giving 
relief to the poor and indigent relations or members of the family of the said 
Sir Sassoon David, Bart., including therein the distant and collateral relations 
and such being’ the position, the High Court came to the conclusion that it 
could not be said that the property was held wholly or partly for religious or 
charitable purposes involving an element of public utility. The High Court, 
accordingly, held that the income from the trust fund was not exempt from 
taxation under s. 4(3)(*) and answered both the questions in the negative. 
The problem before us is whether the High Court was right in so answering 
the questions. 

In coming to the: decision that it did, the High Court relied on its own 
earlier decision in the case of Trustees of G. G. Trust v. Comr. I. T.1 The 
facts in that case, however, were somewhat different from the facts now before 
us. In that case the trust was -significantly enough described as ‘‘Gordhandas 
“Govindram Family Charitable Trust’’. Clanse 2 of that trust deed provided 
for the application of the net income in giving help or relief to such poor 
Vaishyas and other Hindoos as the trustees might consider deserving of help 
in the manner and to the extent specified in the said trust deed and subject 
to the conditions and directions stated in the next following clauses. Sub- 
clause (a) of cl. 3 provided that Vaishya Hindoos who were members of Sek- 
saria family should be preferred to poor Vaishyas not belonging to the said 
family. Maintenance had to be provided under sub-cl. (b) for the poor male 
descendants of the settlor and under sub-l (e) for the poor female descen- 
dants of the settlor. Marriage expenses were provided under sub-cl. (d) for 
the poor male déscendants and under sub-cl. (e) for the poor female descen- 
dants of the settlor. There were other sub-clauses providing for payment of 
money to the poor male or female descendants of the other members of the 
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Seksaria family. In the præent judgment now under appeal, the High Court 
-Tecognisæ that the particular trust they were dealing with in the earlier case 
“‘was a fairly blatant illustration of a settlor trying to benefit his own family 
and his own relations’’ and states that in the earlier case it had pointed out 
“~‘that the benefit to the public was too remote and too illusory and accord- 
‘ingly held that that was not a trust which had for its object a general public 
-utility’’. Such, however, cannot be said of the provisions of the present Deed 
-of Declaration of Trust. Under cl. 18 the trustees are at liberty to hold the 
trust fund and to apply the net income thereof for all or any of the six purposes 
-mentioned therein. The relations or members of the family of the said 
‘Sir Sassoon David, Bart., including therein distant and collateral relations do 
not figure as direct recipients of any benefit under sub-els. (b) to (£) and, there- 
“fore, in so far as those purposes are concerned the trust certainly involves an 
element of public utility. We are not unmindful of the fact that it is open to 
the trustees to spend the net income entirely for the purpose referred to in sub- 
<L (a) to the exclusion of the other clauses. But the very fact that the relations 
-or members of the family do not come in directly under any of those latter sub- 
clauses cannot be ignored, for they certainly have some bearing on the question 
as to who or what were the primary objects of the trust as a whole. In the 
next place, the purpose of sub-cl. (a) is the ‘‘relief and benefit of the poor 
and indigent members of Jewish or any other community of Bombay or other 
parts of India or of the world’’. It is conceded by learned counsel that this 
‘sub-clause clearly expresses a general charitable intention involving an ele- 
‘ment of public utility. It follows, therefore, that sub-cl. (a) constitutes a 
valid public charitable trust having as its beneficiaries the several classes of 
persons referred to therein. This is the first position. We then pass on to the 
-provisos. The first proviso opens with the words ‘‘in applying the income as 
aforesaid”. This takes us back to sub-cl. (a). The meaning of the proviso 
obviously is that in applying the income for the purpose of sub-cl. (a), the 
trustees shall give preference to the poor and indigent relations or members 
of the family of Sir Sassoon David, Bart. The proviso does not operate 
‘independently, but comes into play only ‘‘in applying the income as afore- 
:gaid’’. The provisien for giving preference involves the idea of selection of 
pome persons out of a bigger class envisaged in subl (a). The poor and 
“indigent relations or members of the family can claim to participate in the 
“benefits under the trust only if they come within one of the several classes 
senumerated in sub-clL (a). To take an extreme example: If a poor and 
“indigent relation of Sir Sassoon David, Bart., abjures the faith held by the 
Jewish community and does not adopt any other faith and thus ceases to be 
a member of the Jewish community but does not become a member of any 
«ther community, he will certainly not be entitled to the benefits of sub-cl. (a) 
‘although he is a poor and indigent relation or member of the family of Sir 
Sassoon David, Bart., within the meaning of the first proviso. In other words, 
‘sub-cl. (a) prescribes the primary class of beneficiaries out of which the 
-actual beneficiaries are to be selected by the application of the provisions of 
*the provisos, that is to say, by giving preference to the relations or members 
-of the family of the said Sir Sassoon David, Bart. The case of Koetigan’s 
“Wil Trusts, In re? appears to us, on the facts, to be more in point than the 
-ease of Gordhandas Govindram Family Charity Trust case (supra) relied on 
‘by the High Court. In the last mentioned English case the testatrix bequeathed 
‘her residuary estate upon trust for the promotion and furtherance of commercial 
education. The persons eligible as beneficiaries under the fund were stated to be 
“persons of efther sex who are British born subjects and who are desirous of 
-educating themselves or obtaining tuition for a higher commercial career but whose 
means are mautinent, or will not allow of their obtaining such education or tuition at 
their own expense.. 
"The testatrix further died that in selecting the beneficiaries 
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“St is my wish that the...trustees shall give a preference to any employees of John 
Batt & Co. (London) Ld. or any members of the families of such employees; failing a 
sufficient number of beneficiaries under such description then the persons eligible shall 
be any persons of British birth as the...trustees may select. 

Provided that the total Income to be available for benefiting the preferred bene- 

ficlaries shall not in any one year be more than 75 per cent of the total available 
incame for that year.” (p. 254) 
It was held, on a construction of the will, that the gift to the primary class from 
which the trustees could select the beneficiaries contained the necessary element 
of benefit to the public and that it was when that class was ascertained that the 
validity of the trust had to be determined, so that the subsequent direction to 
prefer, as to the 75 per cent. of the income, a limited class did not affect the 
validity of the trust which was accordingly a valid and effective charitable trust. 
Referring to the first part of the will Upjohn J. at p. 257 said:— 

“If the will concluded there, the trust would clearly be a valid charttable trust, 
having regard to the admission that a gift for commercial education is for the advance- 
ment of education.” 

Then after stating that the next task was to make a selection from that primary 
class of eligible persons, the learned Judge continued (p. 257) :— 

“Tt is only when one comes to make a selection from that primary class that the 
employees of John Batt & Co. and the members of their families come into considera- 
tion, and the question is, does that directlon as to selection invalidate the primary 
trust? In my judgment t does not do so.” 

Further down he said (p. 258) :— 


“In my judgment tt is at the stage when the primary class of eligible persons is 
ascertained that the question of the public nature of the trust arises and falls to be 
decided, and it seams to me that the will satisfles that requirement and that the trust 
is of a sufficiently public nature.” z 
The learned Judge then concluded (p. 259) :— 


“If, when selecting from that primary class the trustees are directed to give a 
preference to the employees of the company and members of their families, that can- 
not affect the validity of the primary trust, it being quite uncertain whether such per- 
sons will exhaust in any year 75 per cent. of the trust fund. On the true construction 
of this will, that is not (as to 75 per cent.) primarily a trust for persons connected with 
John Batt & Co. and the class of persons to benefit is not ‘confined’ to them, and in 
my judgment the trust contained in clauses 7 and 8 of the will of the testatrix is a 
valid charitable trust.” 


It is true that this is a judgment of a single Judge, but it does not appear to have 
been departed from or over-ruled in any subsequent case and appears to us to be 
based on sound principle. Applying this test, there can be no question—indeed. 
it has been conceded—that the earlier part of cl. 13, omitting the provisos, con- 
stitutes a valid public charitable trust. The circumstance that in selecting the 
beneficiaries under sub-cl. (a) preference has to be given, under the provisos, to 
the relations or members of the family of Sir Sassoon David, Bart., cannot affect 
that public charitable trust. In our judgment, the facts of this case come 
nearer to the facts of the English case referred to above than to the facta of the 
earlier decision of the Bombay High Court in Gordhandas Govindram Family 
Charity Trust case. As we have already stated the relations or members of the 
family are clearly not the primary object contemplated by sub-cls. (b) to (£). 
The first part of sub-cl. (a), omitting the provisos, is not said to be too wide or 
vague and unenforceable. The provision for giving preference to the poor and 
indigent relations or the members of the family of Sir Sassoon David, Bart., 
cannot affect the public charitable trust constituted under sub-cl. (a). In our 
opinion the income from the trust properties comes within the scope of s. 4(3) (4) 
and is, therefore, entitled to exemption. Therefore the negative answer given by 
the High Court to question No. 1 cannot be supported and that question should 
be answered in the affirmative. In this view of the matter, question No. 2 
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does not arise and needs no answer. The result is that this appeal must be 
allowed and question No. 1 must be answered in the affirmative. The appel- 
lants will have the costs of the reference in the High Court and of this appeal in 


this Court. 
Appeal allowed. 


Present: The Hon'ble Mr. S. R. Das, Chief Justice, Mr. Justice Bhagwati and 
Mr. Justice M. Hidayatullah. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY II, BOMBAY 


v. 
RANCHHODDAS KARSONDAS.* 

Indian Income-tax Act (XI of 1922), Secs. 34, 22Assessea making ‘voluntary’ return 
showing income below martmum not chargeable to tax—Income-tar Officer tesuing 
notice under s. 34 upon assessee to submit return—Assesece submitting similar 
return and Income-tax Officer completing the assessment of assessee—-Whether notice 
under s. 34 and assessment thereon valid. 


For the assessment year 195-48 a public notice under s. 22(1) of the Indian 
TIncome-tax Act, 1922, was published on May 1, 1945. On January 5, 1950, the assessce 
submitted a “voluntary” return of his income for the assessment year 1945-46 show- 
ing a total net Income which was below the maximum not chargeable to tax. The 
Income~tax Officer did not act on this return, but on February 27, 1950, he issued a 
notice purporting to be under s. 34 of the Act calling upon the asseasee to submit his 
return, This notice was served on the assessee on March 3, 1950, and the assemee 
submitted a return similar to his previous return. The Income-tax Officer then 
completed the assessment of the assessee for the assegament year 195-46 on 
February 26, 1951. On the question whether the notice issued under s. 34 and the 
assessment thereon were valid in law:— 

Held, that as the return was already filed by the asseasse on January 5, 1950, there 
was neither an omisslon nor a failure on the part of the assessee nor was there any 
question of assessment ‘eacaping’ and, therefore, the notice under s. 34(1) and the 
consequent assessment were invalid. 

Harakchand Makan & Co. v. Commr. of Inc.-taz,’ approved. 

Commr. of Agri. Inc.-tar v. Sultan Al’ R. K. Das & Co. v. Commr. of Inc.-taz’ 
and Commr. of Inc.-tax v. Govindalal Dutta, overruled. 

All India Groundnut Syndicate v. Comr. IT’ and P. S. Rama Iyer v. Commr. of 
Inc.-tazx,' referred to. 


Tm facts are stated at 56 Bombay Law Reporter 722. 


E. N. Rajagopal Sasirs and D. Gupta, for the appellant. 
R. J. Kolah and Ram Ditta Mal, for the respondent. 


Hivayratuttan J. This appeal on a certificate of fitness granted by the High 
Court of Judicature at Bombay has been filed by the Commissioner of Income- 
tax, Bombay, against Ranchhoddas Karsondas of Bombay (hereinafter referred 
to as the assesses) under s. 66A of the Indian Income-tax Act. 

The facts leading up to this appeal are as follows: For the assessment year 
1945-46, a public notice under s. 22(1) of the Income-tax Act (hereinafter called 
the Act) was issued, requiring every person whose total income during the 
previous year exceeded the maximum amount which was not chargeable to in- 
come-tax to furnish, within such period not being less than sixty days as might 
be specified in the notice, a return of his income in the prescribed form and veri- 
fied in the prescribed manner. This notice was published on or about May 1, 1945. 


*Decided, May 8, 1959. Civil Appeal No. 8 (less) 30 LTR. 439. 
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‘The assessee.did not make a return of his income. The Income-tax Officer, while 
examining the books of account of a partnership called the ‘‘Assar Syndicate’’ 
of which the agseasee was a partner, found that in the account year corres- 
ponding to the assessment year 1945-1946, there were six cash credits aggregat- 
ing to Rs. 59,026 in the name of the assessee’s wife. Before, however, the 
Income-tax Officer could take any action, the assesses submitted a ‘‘voluntary’’ 
return on January 5, 1950, of his income for the accounting year 1944-1945 
(assessment year 1945-1946) showing a total net income of Rs. 1,985. He added 
a footnote to the return to the following effect: 

“My wife has sold her old ormaments and deposited the sum of Rs. 59,026 in the 
firm of Assar Syndicate in which I am a partner.” 


The Income-tax Officer did not act on this return, but on February 27, 1950, he 
issued a notice purporting to be under s. 34 of the Act calling upon the asseasee 
to submit his return. This notice was served on the assessee on March 3, 1950, 
and in answer thereto, the asseasee submitted a similar return on March 14, 1950, 
showing the same income and adding the same footnote. The Income-tax Officer 
then issued and served upon the aaseasee notices under ss. 22(4) and 28(2) of the 
Act asking him to produce his books of account and to tender any evidence he 
cared to lead. It appears from the record that these notices were complied with, 
but on February 26, 1951, the Income-tax Officer included the sum of Ra. 59,026 
in the total income of the asseasee and assessed him on it for the assessment year 
1945-1946. 

The asseasee appealed, in turn, to the Appellate Assistant Commissioner 
and the Income-tax Appellate Tribunal. His contentions were three, viz., that 
the amount of Rs. 59,026 could not and should not have been included in his 
income, that the amended s. 24 of the Act had no. retrospective effect, and that 
the assessment completed on February 26, 1951, was invalid, inasmuch as it was 
completed four years after the end of the relevant assessment year. Both the 
Appellate Assistant Commissioner as well as the Tribunal rejected his contentions, 
but the Tribunal on being moved by him, raised and referred two questions of 
law under s. 66(1) of the Act to the High Court of Judicature, Bombay, for its 
decision. These questions were: 

“(1) Whether the notice issued under Section 34 of the Act by the Income-tax 
Officer on 27-2-1950 after the asseasee had filed a voluntary return was valid in law? 
(2) Whether the assessment made on 28-2-1951 is valid in law?” 


This reference was heard by the High Court on March 18, 1954, and by a 
judgment delivered on the same day, Chagla C.J. and Tendolkar J. answered 
both the questions in the negative. Before the High Court, it was again con- 
tended by the asseasee that since he had submitted a return under s. 22(3) of the 
Act on January 5, 1950, the assessment, if any, had to be completed before 
March 31, 1950, as required by s. 34(3) of the Act. He also contended that he 
was entitled under s. 22(3) to make a ‘‘voluntary’’ return on the date he did, and 
with a voluntary return before the Income-tax Officer, there was no scope for 
the issuance of a notice under s. 34. The High Court upheld the contentions 
of the asseasee, and gave its opinion that the Department ought to have issued 
a notice under s. 22(2) within the assessment year, and if no return was made 
within the time fixed by the notice, the Department should have proceeded 
under s. 23(4) to a ‘best judgment’ assessment. The other alternative for the 
Department was to issue a notice under s. 34 of the Act, if the period for sending 
a notice under s. 22(2) had expired. But it could not issue a notice under s. 34 
after a return was already made before it, and the benefit of the extended period 
of limitation for assessment available under the first proviso to sub-s. (3) of s. 34 
of one year from the service of the notice under subs. (1) of that section was not 
available in this case. The High Court granted a certificate of fitness, and hence 
this appeal. 

The arguments which were urged before the High Court were all raised in 
this Court by the parties. The case of the Department was supplemented by an 
argument that, inasmuch as the assessee had suppressed his income or given 
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incorrect particulars thereof, the period during which action under s. 34 could be 
taken was the extended one of eight years. 

In the arguments before us, our attention was drawn to a cleavage of 
opinion between the Bombay High Court on the one hand and the Calcutta High 
Court on the other. While the Bombay High Court seems to be of the view that 
a ‘‘voluntary’’ return showing a non-taxable income is still a good return for 
all purposes under the Act, the Calcutta High Court is of the view that what. 
B. 22(1) of the Act requires is a return of taxable income and not a return of 
income, which shows a loss or is below the taxable limit. It appears that at one 
time the Calcutta High Court also entertained the view that such a return was 
no return at all, but it was explained later that this meant that the return was 
ineffective for the purposes of s. 22(1) of the Act, though it might be a ‘‘return’” 
being in the prescribed form. The Bombay High Court also entertains the view 
that the assessment proceedings commence with the issue of a public notice, and 
that s. 34 of the Act cannot apply, where in answer to the public notice a return. 
is made whether of taxable income or not. The view of the Calcutta High Court 
is that assessment proceedings commence either with a notice under s. 22(2) of 
the Act or with the filing of a return showing taxable income. 

We are not here concerned with the quantum but only with the legality of 
the assessment. The side issue whether, in point of fact, the cash credits in the 
name of the wife represented the income of the husband does not survive for 
decision. Thus, the only question is whether the notice issued under s. 34 of 
the Act on February 27, 1950 (after the agseasee filed his ‘‘voluntary’’ return on 
January 5, 1950) and the assessment thereon, were valid inlaw. Section 24(3) of 
the Act provides that no assessment except the assessment within cl. (a) of sub- 
s. (1) thereof or under s. 23 to which cl. (c) of sub-s. (1) of s. 28 applies, shall be 
made after the expiry of four years from the end of the year in which income, 
profits or gains were first assessable. A proviso, however, allows one year from. 
the date of the service of the notice for the completion of the assesament. It 
reads, omitting matters not relevant here :— 


“...where a notice under sub-section (1) has been issued within the thme thereir 
limited, the assessment or reamesament to be made in pursuance of such notice may 
Cn ee ee 
if such period exceeds the period of...four years., 

It is, therefore, quite clear that the extra R is available only if a notice under 
sub-s. (7) of s. 34 has been issued within the time therein limited. This takes us. 
tos. 34(1). 

Section 34(1), omitting parts not relevant, reads -— 

“(1) If... 

(a) the Income-tax Officer has reason to believe that by reason of the omission 
or failure on the part of an assessee to make a return of his income under section 22, 
for any year..., or 

(b) notwithstanding that there has been no omission or fallure as mentioned in 
clause (a) on the part of the assessee, the Income-tax Officer has in consequence of 
information in his possession reason to believe that income, profits or gains chargeable 
to income-tax have escaped assessment for any year,... 

he may in cases falling under clause (a) at any time within eight years and itn 
cases felling under clause (b) at any thme within four years of the end of that year, 
serve on the assessee,...a notice...and may proceed to asseas such income.. 

It would appear from this that if the return filed on January 5, 1950, was & 
return of income, there was no failure or omission on the part of the asseasee, 
so as to bring the matter within s. 84(1) (a) of the Act, and subs. (3) of s. 34. 
would then apply to the case limiting the period to four years. In that event, 
the assessment should have been completed on or before March 31, 1950. But 
if the return made by the asseasee was no return to all, then the conditions 
under the first sub-section of s. 34 obtained, and the assessment could be com- 
pleted within one year of the date of service of the notice (March 3, 1950) 
i.e. on or before March 2, 1951. In that event, the assessment would be valid. 


K i 
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The validity of the return in this context is tied to the validity of the notice 
and also vice versa. 

Section 22 of the Act (omitting the parts not relevent) may now be quoted: 

“(1) The Income-tax Officer shall, on or before the Ist day of May in each year, 
give notice, by publication in the press.. , Tequiring every person whose total income 
during the previous year exceeded the maximum amount which is not chargeable to 
tncome-tax to furnish, within such period not being Jess than sixty days...a return, 
.. setting forth...his total income and total world income during that year:... 

(2) In the case of any person whose total income is, in the Income-tax Officer’s 
opinion, of such an amount as to render such person Hable to income-tax, the Income- 
tax Officer may serve a notice upon him requiring him to furnish, within such period, 
not being less than thirty days...a return...setting forth...his total income and total 
world income during the previous year: 

(3) ans pesca bas nos a 2 eee wile ee allowed by or under 
wub-section (1) or sub-section (2), or having furnished a return under either of those 
ssub-gsections, discovers any omission or wrong statement therein, he may furnish a 
return or a revised return, as the case maybe, at any time before the assessment is 
made.” 

It will be seen from this, that, as the Bombay High Court correctly pointed 
‘out, there is a time limit provided in sub-ss. (1) and (2) and the failure or 
‘omission occurs when that period passes, but subs. (3) allows a locus poen- 
tentiae before the assessment is actually made. There is no dispute that a 
return could be filed in this case, late though it was. The controversy centres 
wound the fact that the return, when it was filed, disclosed an income which 
was below the maximum not chargeable to tax, and the question is whether 
in such an event the Income-tax Officer was precluded from issuing a notice 
under s. 34 of the Act. There has been in the past a well-marked difference 
cof opinion between the Bombay and the Calcutta High Courts, the leading cases 
in Bombay being Harakchand Makanjt & Co. v. Commr. of Inc.-iax', AU India 
Groundnut Syndicate v. Comr. I.T.2 and the decisión under appeal here, 
while the Calcutta view is to be found in Commr. of Agri. Inc.-taz v. Sultan 
Ali’ R. E. Das & Co. v. Commr. of Inc.-tax+ and Commr. of Inc.-iax v. 
Govindalal Dutta®. To these may be added P. S. Rama Iyer v. Commr. of 
Inc.-taz,® in which the Madras High Court has accepted the Bombay view, 

No useful purpose will be served in discussing these cases in detail. In some 
of them, the point need not have been taken up for decision, though it was. 
We shall refer very briefly to the two rival views and the grounds on which 
they are rested, and in doing so, we begin with the Calcutta decisions. In 
Sukan Ali GRarams’s case, a notice under s. 24(1) of the Bengal Agricultural 
Tncome-tax Act (corresponding to s. 22(1) of the Act) was issued. No return 
was filed. Three years later, a notice under s. 24(2) of that Act (correspond- 
ing to 8. 22(2) of the Act) was served, and a return showing an income below 
the taxable minimum was filed. The contention was that without a notice 
under s. 24(2) within the assessment year or a notice under s. 38(1) (corres- 
-ponding to s. 34(1) of the Act) the ‘best judgment’ assessment was bad. The 
‘contention further was that the return could be taken to be under s. 24(1) or 
s. 24(3). Chakravarti J. (as he then was) and Das Gupta J. held that a 
‘person who had no assessable income was not placed under a duty to file a 
return, that the return whether filed under s. 24(1) or s. 24(3) which had 
failed to show an assessable income could not possibly be ‘treated’ as a return 
under s. 24(1) or even a. 24(3) when filed in answer to a notice under a. 24(2). 
They further observed (p. 442): 

“A return under section 24(1) is a return filed by a person who decides for him- 
welf that he had an assessable income in the previous year and by filing the return he 

1 (1048) 16 LT.R. 119, s.c. {0 Bom. L, R. 4 (1956) 80 I.T.R. 439. 

15 - 5 (1957) 83 LT.R. 630. 


2 (O54 55 Bom. L.R. 970. 6 (1957) 82 LTR. 458. 
3 (1951) 20 LT.R. 482. 
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offers that Income for assessment. A person who had no assessable Income in the pre~ 
vious year is placed under no duty by a notice under section 24(1) to furnish a return 
and a person who thinks, rightly or wrongly, that he had no assessable Income will 
furnish none. A return under section 24(1), whether filed within the time allowed 
under the section or filed subsequently under the provisions of section 24(3), will there- 
fore show an assessable income...A return, which showed no assessable income, could 
not possibly be ‘treated’ as a return filed under section 24(1) or a return called for 
under that section but filed under section 24(3), when in fact it was filed in response 
to a notice under section 24(2).” 

The opinion here expressed was criticised in the judgment under appeal, 
and in the next case, R. K. Das & Co. v. Commr. of Inc.-taz, the Calcutta High 
Court (Chakravarti C.J. and Sarkar J.) explained what was really meant. It 
is not necessary to refer to the facts of that case. This is what Chakravarti 
C.J. observed at p. 449: 

“Tt should be remembered’, I observed, ‘that the return In the present case is 
being sought to be treated as a return under section 24(1), belatedly filed.’ And then 
I went on to say that a return under section 24(1) would only be filed by a person who 
thought that he had a taxable income and therefore a return showing an income below 
the taxable limit could not be held, on a construction thereof, to be a return under 
section 24(1) and consequently the return in the case we were then considering could 
not be treated as such a return filed under section 24(3). To say that, was not so say 
that even a return filed tn compliance with a notice under section 22(2), if filed belatedly 
under section 22(3), could not be a return showing an income below the taxable limit.” 

This left the matter somewhat ambiguous as to what was really meant, and 
in Commr. of Inc.-taz v. Govindalal Dutta, Chakravarti C.J. and Guha J. 
again explained the true import of the law laid down. They referred to 
8. 22(1) of the Act as it stood prior to the amendment of 1953, and observed 
that under that section a person was required to file a return only if his total 
income during the preceding year exceeded the maximum amount which was 
not chargeable to tax. The return contemplated was thus only a return of 
income and not a return of loss and not even a return of income, but a return 
of taxable income. Not only had a person no duty but he had even no right 
to file a return voluntarily, if he had suffered a loss, to ‘report’ that loss. The 
learned Judges concluded that it was a complete mistake to think that s. 22(3) 
provided for the filing of a voluntary return showing loss, at any time, before 
assessment. That section, they opined, contemplated the filing of a return of 
taxable income, and a return not showing such income was not e return at al? 
in law. 

The Calcutta view, as shown above, really proceeds upon the wording of 
s. 22(1). It lays down that the public notice requires only persons having an 
income above the taxable limit to make a return. A person who has no such 
income need not make a return, and if he does make a return, it is not a return 
which need be considered, being not a return in law. 

It is a little difficult to understand how the existence of return can be 
ignored, once it has been filed. A return showing income below the taxable 
limit can be made even in answer to a notice under s. 22(2). The notice under 
s. 22(1) requires in a general way what a notice under s. 22(2) requires of 
an individual. If a return of income below the taxable limit is a good return 
in answer to a notice under s. 22(2), there is no reason to think that a return 

of a similar kind in answer to a public notice is no return at all. The conclu- 
' Bion does not follow from the words of s. 22(1). No doubt, under that sub- 
section only those persons are required to make a return, whose income is above 
taxable limits, but a person may legitimately consider himself entitled to cer- 
tain deductions and allowances, and yet file a return to be on the safe side. 
He may show his income and the deductions and allowances he claims. But it 
may be that on a correct processing his income may be found to be above the 
exempted limit. No doubt, it is futile for a person not liable to tax to rush 
in with a arte the return in law is not a mere serap of paper. Ht is a 
ue such e asseasee considers, representa his true income. 
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We are unable (and we say this with due respect) to accept the view adum- 
brated in the Calcutta cases. The contrary view is expressed by the Bombay 
High Court.in the earlier case of Harakchand Makanji & Co. v. Commr. of 
Inc.-taz and in the judgment under appeal. That view was accepted by the 
Madras High Court in P. 8. Rama Iyer v. Commr. of Inc.-taz and also, th our 
opinion, is the sounder view of the two. In the earlier of the two Bombay 
cases, Chagla O.J. and Tandolkar J. held (as stated in the headnote): 

“Notice under section 34 is only necessary if at the end of the assessment year no 

return has been made by the assessee, and the authorities wished to proceed under 
section 22(2), but where the asseasee himself chooses voluntarily to make a return, no 
question can arise under section 34 of assessment escaping, and therefore there is no 
necessity to serve any notice under section 34.” 
This represents the law applicable to the facta as they are to be found in this 
case. In the assessment year no return of income was filed, nor was any notice 
served under s. 22(2). There was, however, the general notice under s. 22(1). 
A return in answer to that notice could be filed under s.-22(3) before assess- 
ment, and for this there is no limit of time. It was filed on January 5, 1950. 
There was nothing to prevent the Income-tax Officer from taking up the re- 
turn and proceeding to assees the income of the assessee. It was open to him, 
if there was sufficient justification for it, to hold that the amount noted in the 
footnote was really the assessee’s income, in which case an assessable income 
would have been found and the tax could be charged thereon. If the Income- 
tax Officer had acted on that return and assessed the assessee before March 31, 
1950, the assessment would have been valid. He chose to ignore the return, 
and served on the assessee a notice under s. 84(1). This notice was improper, 
because with the return already filed, there was neither an omission nor a 
failure on the part of the assessee, nor was there any question of assessment 
‘escaping’. The notice under s. 34(1) was, therefore, invalid and the conse- 
quent assessment, equally so. We accordingly agree with the judgment under 
appeal. 

Before leaving this case, we may refer to two other arguments, which were 
raised. Mr. Rajagopala Sastri pointed out that an assessee might file the 
‘voluntary’ return on the last day showing income less than the taxable limit, 
and the Department would, in that case, be driven to complete the assessment 
proceedings within a few hours or lose the right to send a notice under s. 34(1). 
An argument ab inconvenienti is not a decisive argument. The Income-tax 
Officer could have avoided the result by issuing a notice under s. 23(2) and 
not remaining inactive until the period was about to expire. Further. all laws 
of limitation lead to some inconvenience and hard cases. The remedy is for 
the Legislature to amend the law suitably. The Courts can administer the 
laws as they find them, and they are seldom required to be astute to defeat the 
law of limitation. This argument is thus no answer to the clear meaning and 
implications of the Act. 

The other argument was that the return was not a true one, and fell within 
the mischief of cl. (c) of subs. (1) of s. 28, and that, therefore, the period 
during which action could be taken was the extended one of 8 years. The short 
answer to that is that this was not a part of the Department’s case at any prior 
stage, and cannot be allowed to be raised now. 

In our opinion, the answers given by the High Court of Bombay were correct 
in all the circumstances of this case. 

The appeal thus fails, and is diamiseed with costa. 


Loves 


‘Appeal dismissed. 
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Present: The Howble Mr. S. R. Das, Chief Justice, Mr. Justice Bhagwati and 
Mr. Justice M. Hidayatullah. 


THE NEW JEHANGIR VAKIL MILLS LTD. v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY NORTH, CUTCH AND SAURASHTRA.* 
Indian Income-tax Act (XI of 1922), Sec. 66(4)—Nature, scope and extent of jurisdic- 

tion vested in High Court under s. 66(4)—Whether High Court can raise a new 
question of law not arising out of Tribunals order and submit supplementary state- 
ment of case—Scope of directions given by High Court under s. 66(4). 

Section 66(4) of the Indian Income-tax Act, 1922, does not enable the High Court 
to raise a new question of law which does not arise out of the Tribunal’s order * 
and direct the Tribunal to investigate new or further facts necessary to determine 
this new question which had not been referred to it under s. 66(1) or s. 66(2) of 
the Act and direct the Tribunal to submit a supplementary statement of case. 

Even though the terms of s. 66(4) are wide enough to comprise “such additions 
thereto or alterations therein as the Court may direct m that behalf” the scope of 
such directions has got to be read in the context of and tn conjunction with the 
provisions of sa. 66(1) and 66(2) and under the guise of that direction the High 
Court cannot refer the case back to the Tribunal to find new facts or embark upon 
a new line of enquiry which would enable either the asaessee or the Commis- 
sioner to make out a case which had never been made during the course of the 
proceedings before the Income-tax authorities or the Tribunal so far. Such addi- 
tions thereto or alterations therein as the Court may direct in that behalf are 
additions of facts to the statement of case or alterations therein which though they 
were part of the record before the Income-tax authoritles or the Tribunal, were 
not incorporated in the statement of case drawn up by the Tribunal either because 
such facta or statements though contained in the record were not found by the 
Tribunal or were omitted to be imcorporated in the statement of case drawn up 
by it 

Craddock (H. M. Inspector of Taxes) v. Zevo Finance Co., Led. Commr. of Inc.- 
tax v. State Bank of India,’ Indl. Development Ete. Co. Ltd. v. Commr. of E.P.T.! 
Vadilal Ichhachand v. Commr. of Inc.-taz,) Commissioner of Inc.-tar v. Bhurangya 
Coal Co! Commr. of Ifc.-taxz, B. & O. v. Visweshwar Singh,’ and Sunder Singh 
Majthia v. Commr. of Inc.-tax,’ referred to. 


Tm facta are stated in the Judgment. 


R. J. Kolah and I. N. Shroff, for the appellant. 
H. N. Sanyal, Additional Solicitor General of India, with K. N. Rajagopala 
Sastrs and D. Gupta, for the respondent. 


Buagwati J. This appeal with special leave arises out of a judgment and 
order of the High Court of Judicature at Bombay dated September 23, 1955, 
delivered in Income-tax Reference No. 19 of 1955 made by the Income-tax Ap- 
pellate Tribunal (hereinafter referred to as ‘‘the Tribunal’’) to the High 
Court under s. 66(1) of the Indian Incometax Act (XI of 1922)—(herein- 
after referred to as ‘‘the Act’’)—-whereby the High Court directed the Tribu- 
nal to submit a supplementary statement of case on the points mentioned 
therein. 

The appellant is a limited liability company manufacturing textile goods at 
Bhavnagar which was an Indian State during the assessment years 1943-44 
and 1944-45. For the said assessment years the appellant was held to be a 
non-resident, its years of account being calendar years 1942 and 1943. For 
the assessment years 1948-44 and ‘1944-45 (account years 1942 and 1943), the 
Tneome-tax Officer computed the British Indian Income of the appellant on a 


“Decided, May 12, 1959. Civil Appeal No. 4 (1957) 82 I.T.R. 569, 578. 
50 of 1957. 5 (1958) 34 I.T.R. 802, 805. 
1 (1948) 27 T.O. 267. 6 (1989) 7 LTR. 586, 554. 


2 (1957) 81 LTR. 545, 551. 7 (1942) 10 LT.R. 457, B.o. 45 Bom. L.R. 
3 {957} 81 LTR, 688, 698. 9, P.G 
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proportionate basis under s. 4(1)(a@) of the Act. In the account year 1942 its 
total sales amounted to Rs. 66,14,852 out of which sale proceeds amounting to 
Ws. 35,92,157 as detailed below were held by the Income-tax Officer to have been 
received i in British India :— 


Cheques on the Imperial Bank issued by the Supply 


Department of the Government of India Rs. 2,58,987 
Sale proceeds received through Trikamlal Maha- 
sukhram - Rs. 20,24,190 
Other cheques received at Bhavnagar but drawn on 

Rs. 35,92,157 


The Income-tax Officer computed the income of the appellant at Rs. 27,11,136 
æn & proportionate basis i.e. proportionate to the sales in and outside British 
India. He held that the income amounting to Rs. 14,72,267 was received in 
‘British India under s. 4(1) (a) of the Act. There was no dispute in regard 
‘to the sale proceeds received through Trikamlal Mahasukhram. 

In respect of the assessment year 1944-45 corresponding to the account year 
1943 the Income-tax Officer held that sale proceeds amounting to Rs. 16,72,693 
‘received by the appellant by cheques from the Supply Department ‘of the 
‘Government of India on British India Banks were taxable under s. 4(1) (a) of 
the Act. The figure of Rs. 16,72,693, according to the appellant, was a mis- 
take for Rs. 12,97,681. 

The appellant had contended that the amounts had been received at Bhav- 
nagar, by cheques drawn on banks in British India. The Revenue had not 
‘disputed the fact that the cheques had been actually received at Bhavnagar, 
‘but had contended that payments by cheques, though such cheques were re- 
‘ceived at Bhavnagar, were received in British India at the time and the place 
where the cheques were ultimately cashed and honoured by the banks on which 
the cheques were drawn and that until such encashment of the cheques, the 
monie could not be said to have been received by the appellant. 

The appellant preferred appeals to the Appellate Assistant Commissioner, 
Ahmedabad Range, against this order of the Income-tax Officer for the said 
two assessment years. The Appellate Assistant Commissioner by his two sepa- 
trate orders confirmed the orders of the Incometax Officer and held that the 
‘cheques were not legal tender and were not monies or monies worth as such 
and that the receipt of cheques at Bhavnagar was not receipt of money. The 
receipt of money, according to the Appellate Assistant Commissioner, took 
place on actual payments by the drawee banks and he, therefore, held that the 
said amounts were taxable under s. 4(1)(a) of the Act. 

A further appeal was taken by the appellant to the Tribunal against the 
‘said orders of the Appellate Assistant Commissioner and the Tribunal by its 
consolidated order for both the years, dated July 17, 1952, held that the che- 
ques for the said amounts of Rs. 2,58,987 and Rs. 18,08,987 in respect of the 
assessment year 1948-44, were received at Bhavnagar and that the sale pro- 
ceeds were also received in Bhavnagar. The Tribunal stated inter alia as 
follows :-— 

“There is no evidence that the cheques from Government were received In Bhav- 
nagar. It is not the Department’s case that the assessee company has a registered office 
elsewhere. The presumption is that the letters containing the cheques were addressed 
to the assessee company at Bhavnagar. We therefore hold that the cheques were receiv- 
ed from Government at Bhavnagar and that the money was also received in ‘Bhav- 
nagar.” 

In doing so, the Tribunal followed the judgment of the Bombay High Court 
in the case of Kirloskar Bros. v. Commr. I.T.1 In view of the fact, however, 


1 (1951) 54 Bom. L.R. 216. 
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that an appeal had been filed in this Court against that decision of the Bombay 
High Court the Tribunal further stated :— 

“We might point out that in case the Supreme Court does not uphold the Bombay- 
High Court decision in Kirloskar case an enquiry will have to be made as to whether- 
the asseasee compeny’s banks at Ahmedabad acted as the assemeee company’s agents for 
collecting the money due on the cheques.” 

In respect of the assessment year 1944-45, the Tribunal, after directing the 
Ineome-tax Officer to verify the correctness of the figure of the amounts receiv- 
ed by the appellant by cheques from the Government (ie. whether it was. 
Rs. 12,97,681 as contended for by the appellant or Rs. 16,72,693 as held by 
the Income-tax Officer or any other figure), held that the cheques representing 
the said amount were received at Bhavnagar and the monies or sale proceeds. 
were also received in Bhavnagar. The Tribunal also held that another amount. 
of Rs. 5,563,447 in respect of the said latter year, being the aggregate amount 
of the cheques received at Bhavnagar from other merchants was also received. 
in Bhavnagar. 

It may be pointed ont that neither did the Income-tax Officer, when the pro- 
ceedings were before him, or when the proceedings were before the Appellate 
Assistant Commissioner, nor did the Revenue, when the proceedings were 
before the Tribunal, at any stage contend that the cheques aggregating to the 
said amounts in the said two years were not received at Bhavnagar because 
of the alleged posting of the cheques in British India and/or by reason of the 
allegation that the cheques were sent by post and/or that the post office was. 
the agent of the appellant and that too, in spite of the decision in the case 
of Kirloskar Bros. which decision had already been pronounced by then and 
where the said question had been debated and argued by the Revenue. The 
only ground urged by the Revenue at all material stages was that because the 
amounts which were received, from the merchants or the Government, were 
received by cheques drawn on banks in British India which were ultimately 
encashed in British India, the monies could not be said to have been received 
in Bhavnagar though the cheques were in fact received at Bha 

Being aggrieved by the said decision of the Tribunal, the respondent (Com- 
missioner of Income-tax) filed two applications under s. 66(1) of the Act re- 
questing the Tribunal to draw up a statement of the case and refer the ques- 
tion of law arising out of the order of the Tribunal to the High Court. 

In the said applications the facts which were admitted and/or found by 
the Tribunal and which were necessary for drawing up a statement of the case 
were stated as under :— 

“Regarding items of Ra 258,987 and Rs. 12,97,631 received from the Government 
of India in the accounting years relevant to the assessment for 1943-44 and 1944-45 
respectively the amounts were received by cheques drawn on the Imperial Bank of 
India. No evidence was produced by the assessee at any stage even before the Appel- 
late Tribunal, that the cheques were received at Bhavnagar, nor was any evidence pro~ 
duced to show that these cheques were received as unconditional discharge of debtor's 
liability. These cheques were collected by the Compeny’s bankers in British India. 
The Income-tax Officer, therefore, held that the amount was received in British India. 
The Appellate Assistant Commisaloner confirmed the Income-tax Officer's action. The 
Tribunal, however, relied upon the Bombay High Court decision tn Ktrloskar Brothers” 
case and held -that the amount -was received in Bhavnagar.” 

“As regards items of Ra. 18,08,980 and Rs. 5,553,447 received in the accounting years 
relevant to the assessments for 1943-44 and 1944-45 respectively, the relevant facts are 
that the company received these cheques and sent them to thetr bankers fn Ahmeda- 
bad for collection...The Tribunal held that the sale proceeds were received at Bhav- 
nagar on the basis of the Bombay High Court's decision in the Kirloskar Brothers’ case 
without enquiring as to whether the cheques were received by the company in wun- 
conditional discharge of the drawer’s lability.” 

On these facts the respondent submitted that the following questions of law 
arose out of the order of the Tribunal :— 
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“(© Was there any evidence on the record to justify the Tribunals finding that’ 
the mere receipt by the assemee of cheques of Rs. 258987 and Rs. 13,0888) in Bhav- 
nagar amounted to receipt of the above amounts in Bhavnagar even though the said 
cheques had actually been cashed in British India and the proceeds thereof were cre- 
dited to the assessee’s accounts with certain Banks in British India? 

(tt) Whether in the circumstances of this case, the income, profits and gains in 
respect of the sales amounting to Rs. 15,867,967 made to the Government of India and 
other customers were received in British India within the meaning of section 4(1)(a)' 
of the Indian Income-tax Act?” 


A similar statement of facts which were admitted and/or found by the Tri- 
bunal was also made in regard to the assessment year 1944-45 and similar ques-- 
tions of law were asked to be referred as in the case of the assessment year 
1943-44 except in regard to the change in the figures necessitated by the differ- 
ences in the amounts received. 

These reference applications being Reference Applications Nos. 615 and 616 
of 1952-53 were kept pending until the decision of this Court in the case of 
Commasstoner of Income-tax v. Kirloskar Bros. Lid.2 This Court decided that 
appeal and the companion appeal Ths Commissioner of Income-taz, Bombay 
South, Bombay v. Messrs. Ogale Glass Works Lid., Ogale Wads? on April 17, 
1964, and the said Reference Applications were thereafter heard and decided’ 
by the Tribunal on November 8, 1954. 

It is worthy of note that the decision of this Court in the said two cases. 
proceeded on the basis that on the particular facts of those appeals the Post 
Office had acted as the agent of the assesses and that though the cheques were: 
in fact received by post by the assessees outside British India, nevertheless, by 
reason of the fact that the assessees in the said two appeals had expressly re- 
quested the Government to remit the amounts by cheques, the assessees had’ 
constituted the Post Office their agent to receive, on their respective behalves,. 
the said cheques which were posted by the Government at Delhi having ad- 
dressed them to the assessees outside British India. 

In spite of the said decisions, the Revenue did not urge before the Tribunal 
that the said aspect of the matter should in the present case also be referred! 
to the High Court for its decision and the Reference applications were heard’ 
on the materials which were on the record before the Tribunal when it made- 
its orders dated July 17, 1952. The said order of the Tribunal was based on 
the facts admitted and/or found by the Tribunal as stated in the Reference: 
Applications made by the Revenue as aforesaid and this aspect of the case viz., 
whether any portion of these cheques were received by post and if so whether: 
there was any request by the appellant express or implied that the amounts: 
of those cheques should be remitted to Bhavnagar by post, had certainly not 
been canvassed before any of the income-tax authorities or before the Tribunal 
and did not find its place in the order of the Tribunal and any question of 
law appertaining thereto could not be said to arise out of the said order of 
the Tribunal. 

On the materials as they stood on the record then, the Tribunal drew up: 
on November 5, 1952, a statement of case in which all the facts and events. 
above referred to were set out. Besides the same the Tribunal also referred in 
para. 8 thereof to two letters on the record which showed that the cheques from 
the Supply Department were received by post. It also annexed a sample: 
agreement form on record between the appellant and ita customers other than 
the Government and annexed thereto the copies of the Appellate Assistant 
Commissioner’s orders for the assessment years 1948-44 and 194445. The two 
letters showing that the cheques from the Supply Department were received: 
by post were evidently put m with a view to show that the order of the Tribu- 
nal dated July 17, 1952, was correct in making the presumption that the letters: 
containing the cheques were addressed to the appellant at Bhavnagar and im 
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holding that the cheques were received from the Government at Bhavnagar. 
‘There was no other reason, so far as the record then stood, to make any refer- 
ence to the said two letters. Out of the facta stated above the Tribunal raised 
the following question of law :— 

“Whether the receipt of the cheques In Bhavnagar amounted to receipt of sale 
proceeds in Bhavnagar?” 

The said Reference was heard by the High Court on September 28, 1965, 
and judgment was delivered the same day whereby the High Court held that 
it was not possible to answer the question in the absence of materials as to 
whether the cheques which were received in Bhavnagar were posted by the 
Government at the request of the appellant and the High Court observed :— 

“The question that has been submitted to us by the Tribunal is whether the receipt 
-of the cheques in Bhavnagar amounted to recetpt of sale proceeds in Bhavnagar. This 
question over-looks the important aspect which was dealt with both by us in Kirloskar’s 
-case and also by the Supreme Court. Assuming that the cheques were received in 
‘Bhavnagar, the question still remains as to whether if the cheques were received by 
post, the post office was constituted the agent of the assessee or not. The mere receipt 


rof cheques by post in Bhavnagar is not conclusive of the question raised by the Tribu- - 


nal. Unless we are in a position to say whether the cheques were sent to Bhavnagar 
“by post without there being a request express or implied by the assessee the mere 
receipt of the cheques in Bhavnagar would not constitute receipt of sale proceeds in 
“Bhavnagar. When we look at the statement of the case there is no reference at all 
“to this aspect of the case.” 

The High Court further observed that the burden would be upon the Reve- 
nue to establish that the cheques which were received by post were so received 
rat the request express or implied of the appellant and that therefore the Post 
‘Office was the agent of the appellant. But it observed in this context :— 

“But we cannot shut out the necessary inquiry which even from our own point of 
-vlew is necessary to be made in order that we should satisfactorily answer the question 
‘raised in the Reference. It must not be forgotten that under sec. 66(4) of the Income- 
‘tax Act we have a right Independently of the conduct of the parties to direct the Tri- 
bunal to state further facts so that we may properly exercise our advisory jurisdiction,” 

In the result, the High Court directed that a supplementary statement of 
case should be submitted by the Tribunal on the following points :— 

“On the finding of the Tribunal that all the cheques were received in Bhavnagar, 
‘the Tribunal to find what portion of these cheques were received by post, whether 
.there was any request by the assesaee, express or implied, that the amounts which are 
‘the subject matter of these cheques should be remitted to Bhavnagar by post. Mr. Joshi 
concedes that to the extent that the cheques were not received by post but by hand, 
the receipt will be for the purpose of tax in Bhavnagar.” 

The appellant filed a petition in the High Court on November 22, 1955, for 
the grant of a certificate under s. 66A(2) of the Act to appeal to this Court 
from the said judgment and order of the High Court. This application was 
dismissed by the High Court by its order dated December 8, 1955, with the 
result that the appellant presented on December 22, 1955, a petition in this 
‘Court for special leave to appeal from the said judgment of the High Court 
dated September 23, 1955. This Court by its order dated March 12, 1956, 
-granted special leave to appeal, such leave being limited to the question whe- 
ther the High Court had jurisdiction under s. 66(4) of the Act to call for a 
‘supplemental statement of case. This is how the appeal has come up for hear- 
ing and final disposal before us. 

We have narrated the facts and events leading up to this appeal in such 
detail in order that we may have the proper perspective and the background 
against which the High Court directed the Tribunal to submit a supplementary 
statement of case on the points mentioned therein. The appeal raises an im- 
portant question as to the nature, scope and extent of the jurisdiction vested 
in the High Court under s. 66(4) of the Act and we shall now address our- 
selves to that question. 


4 
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The relevant provision of s. 66 of the Act may now be referred to:— 


“66. (1) Within sixty days of the date tpon which he is served with notice of 
an order under sub-section (4) of section 33 the assessee or the Commissioner may, 
by application in the prescribed form, accompanied where application is made by the 
amessee by a fee of one hundred rupees, require the Appellate Tribunal to refer to the 
High Court any question of law arising out of such order, and the Appellate Tribunal 
shall within ninety days of the receipt of such application draw up a statement of the 
case and refer it to the High Court: 


Provided that, if, in the exercise of its powers under sub-section (2), the Appellate 
Tribunal refuses to state a case which it has been required by the assessee to state, the 
assessee may, within thirty days from the date on which he receives notice of the refu- 
sal to state the case, withdraw his application and, if he does so, the fee paid shall be 
refunded. 

(2) If on any application being made under sub-s. (1) the Appellate Tribunal 
refuses to state the case on the ground that no question of law arises, the assessee or 
the Commissioner, as the case may be may, within six months from the date on which 
he is served with notice of the refusal, apply to the High Court, and the High Court 
may, if it is not satisfied of the correctness of the decision of the Appellate Tribunal, 
require the Appellate Tribunal to state the case and to refer tt, and on receipt of any 
such requisition the Appellate Tribunal shall state the case and refer it accordingly... 

(4) If the High Court is not satisfied that the statements in a case referred under 
this section are sufficient to enable it to determine the question raised thereby, the 
Court may refer the case back to the Appellate Tribunal to make such additions thereto 
or alterations therem as the Court may direct in that behalf.” 


It is clear on a plain reading of the terms of s. 66(1) that the only ques- 
tion of law which the asseasee or the Commissioner can require the Tribunal 
to refer to the High Court is ‘‘any question of law arising out of the order 
of the Tribunal’’ so that if the question of law which the assessee or the Com- 
missioner requires the Tribunal to so refer to the High Court does not arise 
out of its order the Tribunal is not bound to refer the same. What has, there- 
fore, to be looked at in the first instance is whether the question of law thus 
required to be referred arises out of the order of the Tribunal. The Tribunal 
no doubt has got before it the facts which are admitted and/or found by the 
Tribunal and which are necessary for drawing up a statement of the case and 
it is the facts admitted and/or found by it that would form the basis on which 
the statement of case would be drawn and references of the question of law 
made by the Tribunal to the High Court. If such facts were not there whe- 
ther in the order of the Tribunal or in the record before it there would cer- 
tainly not be any foundation for the raising of any question of law either in 
the abstract or otherwise and it is only a question of law which would arise 
out of such facts which are admitted and/or found by the Tribunal that would 
be the substratum of the reference to the High Court. The facts admitted 
and/or found by the Tribunal would really be the foundation or the basis on 
which such questions of law could be raised and neither party would be en- 
titled to require the Tribunal to refer to the High Court any question of 
law which could not thus arise out of the order of the Tribunal. Section 66(2), 
which gives the power to the High Court to require the Tribunal to state the 
case and refer the question of law to it, also proceeds on the same basis, and 
even where the High Court exercises the power under s. 66(2) it can only 
require the Tribunal to state the case on any question of law arising out of 
such order. The scope and subject-matter of the reference under s. 66(2) 
therefore is co-extensive with that of the reference under s. 66(1) of the Act 
and the High Court has no power or jurisdiction under s. 66(2) to travel 
beyond the ambit of s. 66(1). Section 66(2) comes into play only when the 
Tribunal refuses to state the case on the ground that no question of law arises 
and if the High Court is not satisfied of the correctness of the decision of the 
Tribunal, it has got the power and jurisdiction to require the Tribunal to state 
the case and refer the same to it. 
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On the conditions of s. 66(1) and s. 66(2) being thus complied with the 
statement of case has to be drawn up by the Tribunal and the question of law 
arising out of its order referred to the High Court for its opinion. This state- 
ment of case which is based, as stated above, on the facts which are admitted 
and/or found by the Tribunal may not contain sufficient material to enable 
the High Court to determine the question raised thereby and in that case the 
High Court under s. 66(4) is vested with the jurisdiction to refer the case 
back to the Tribunal to make such additions thereto or alterations therein 
.as the Court may direct in that behalf only for the purpose of determining 
the question referred to it. If the question actually referred does not bring 
out clearly the real issue between the parties, the High Court may reframe 
the question so that the matter actually agitated before the Tribunal may be 
taised before the High Court. But s. 66(4) does not enable the High Court 
to raise a new question of law which does not arise out of the Tribunal’s order 
and direct the Tribunal to investigate new or further facts necessary to deter- 
mine this new question which had not been referred to it under s. 66(1) or 
g. 66(2) and direct the Tribunal to submit a supplementary statement of case. 
This power and jurisdiction which is vested in the High Court is to be exer- 
cised within the four corners of s. 66. If under s. 66(1) and s. 66(2) the 
statement of case has to be drawn up on the basis of the facts which are ad- 
mitted and/or found by the Tribunal and this is the requirement also of 
para. 8 of the prescribed form—the scope of such statement of case cannot, in 
our opinion, be in any manner enlarged by the power which is given to the 
High Court under s. 66(4) to make such additions thereto or alterations there- 
in in the statement’ of case as the Court may direct in that behalf. The juris- 
diction of the High Court under s. 66 is a consultative or advisory jurisdiction. 
In order to satisfactorily discharge that advisory jurisdiction the High Court 
must have before it all the facts which are admitted and/or found by the Tri- 
bunal properly set out in the statement in the case. It is only in those cases 
where the statement of case referred to the High Court under s. 66(1) and 
s. 66(2) are not sufficient to enable the High Court to determine the question 
raised thereby that the High Court is empowered to refer the case back to 
the Tribunal, so that the Tribunal within the four corners of s. 66(1) and 
s. 66(2) may make such additions to those statements or alterations therein 
as may be directed by the Court. Even though the terms of s. 66(4) are wide 
enough to comprise ‘‘such additions thereto or alterations therein as the Court 
may direct in that behalf” the scope of such directions has got to be read 
in the context of and in conjunction with the provisions of s. 66(1) and 
s. 66(2) and under the guise of that direction the High Court cannot refer 
the case back to the Tribunal to find new facts or embark upon a new line 
of enquiry which wonld enable either the assessee or the Commissioner to 
make out a case which had never been made during the course of the pro- 
ceedings before the Income-tax authorities or the Tribunal so far. Such addi- 
tions thereto or alterations therein as the Court may direct in that behalf are 
additions of facts to the statement of case or alterations therein which though 
they were part of the record before the Income-tax authorities or the Tribunal 
were not incorporated in the statement of case drawn up by the Tribunal either 
because such facts or statements though contained in the record were not found 
by the Tribunal or were omitted to be incorporated in the statement of case 
drawn up by it. 

That this is the scope, nature and extent of the jurisdiction of the High 
Court under s. 66(4) of the Act is amply borne out by the authorities. In 
`” Craddock (H. M. Inspector of Taxes) v. Zevo Finance Co., Ltd* Lord 
Greene, M. R., observed at p. 277: 

“The Crown, therefore, failed before the Commimioners to establish the only mea- 
gure of value for which it was contending. It was, however, suggested that this diff- 
culty could be avoided by sending the matter back to the Commissioners, so as to gtve 
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-the Crown an opportunity of setting up a different measure of value supported by 
different evidence. Even assuming that this was the only difficulty in the way of the 
“Crown's argument, would not, in my opinion, have been proper to take this course. 
“The Crown failed in its contention on a matter of fact and it must abide by the result: 
at would be contrary to all principle to give it another chance to establish by fresh and 
different evidence a quite different contention which, if it was desired to rely upon it, 
-ought to have been advanced in the first Instance. Our task is to deal with the case 
-on the basis of the facts.as found by the Commissioners upon the submissions made 
to them, and on this basis the value of the Investments has not been established.” 
In Commr. of Inc.-tax v. State Bank of India Chakravarti C.J., who deli- 
vered the judgment of the High Court at Calcutta, said at p. 551 :— 

“We intimated to Mr. Meyer as soon as he formulated his points that he could 
not be allowed to take the first of them, since it did not appear to have been taken on 
‘behalf of the Department at any stage of the proceedings and certainly not before the 
‘Tribunal It could not therefore, be said to arise out of the Tribunal’s order. The 
practice followed in this Court in references under section 66(1) of the Act has always 
‘been to limit the party, at whose instance a reference has been made, to the points 
raised and canvassed before the Tribunal. Questions are often framed in a general 
form, such as whether the assessment for a particular year made in a certain manner 
was valid in view of the provisions of a certain section of the Act. A question framed 
in that form might be said to comprise all possible contentions to which the terms of 
the relevant section might give rise, but this Court hes always refused to treat matters 
arising out of questions so framed as entirely at large. It has adopted and acted on 
that view for reason that this Court is only an advisory body and the advice which tt 
can be properly asked to give is only advice on matters which had been in contention 
before the Tribunal and which had been decided in ome way or another such advice 
being sought in order that the partles interested might know whether the decision on 
those contentions had been in accordance with law. In heermg a reference under 
section 68(1), this Court does not sit in appeal from the assessment and it is not called 
upon to give its advice on matters which the Tribunal was not asked to decide and 
which the Tribunal neither decided, nor included in the statement of case for the 
opinion of this Court” 


The Bombay High Court also expressed the same opinion in the case of Indl. 
Development Hic. Co. Lid. v. Commr. of E.P.T.,8 Chagla C.J., who delivered 
the judgment of the Court, pointed out to the Tribunal what the correct pro- 
eedure was with regard to the submission of a statement of the case and 
observed (p. 695) :— 

“Tt ia true that very often the Tribunal may not refer to all the evidence and all 
the facts in tts appellate order. We quite appreciate the difficulty of the Tribunal as 
it has to deal with a large number of cases, and it may be that m many cases the 
decision may seem obvious to the Tribunal and it might dispose of an appeal by a very 
short order. If a statement of the case is subsequently called for, naturally the Tribu- 
nal would want to elaborate tts decision by pointing out various materials and pieces 
of evidence to which it had not referred in the appellate order. But all that can be 
referred to in the Statement of the case are materials and evidence which were before 
the Tribunal when it heard the appeal. A statement of the case is not intended for 
the purpose of buttressing up the order of the Appellate Tribunal or further fortifying 
it by requisitioning to tts aid materials and evidence which were not before the Tribu- 
nal but which it discovers by Investigation after the order was passed in appeal.” 
Much more so would be the case where no such material and evidence were 
at all in existence when the High Court in exercise of its jurisdiction under 
s. 66(4) of the Act referred the case back to the Tribunal and asked it to 
make such additions thereto or alterations therein as the Court may direct in 
order to enable it to determine the question raised thereby. Adopting such a 
procedure would involve, in effect, raising fresh issues and taking fresh evi- 
dence in order that fresh facta may be found which facts certainly were not 


5 (1957) 81 LTR. 545. 6 (1957) 81 LT.R. 688. 
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there at the time when the matter was heard before the Income-tax authorities 
or before the Tribunal in the first instance. 

Two more decisions may be referred to in this EN One is a decision of 
the Bombay High Court in Vadilal Ichhachand v. Commr. of Inc.-tax’ where 
Tendolkar J. dealt with an argument advanced by counsel that the Court 
should send the matter back to the Tribunal for determining the quantum of 
Penalty, and observed :— 

..Then Mr. Palkhivala says that we should, therefore, send this matter back to- 
the Tribunal for determining that question. We do not find any power in this Court 
under the provisions of section 66 of the Income-tax Act to remand a matter back to 
the Tribunal for determinmg what might have been left undetermined by them, because- 
they took a particular view of the law. We have merely the jurisdiction to answer 
the question of law referred to us, and we are not concerned with any questions. 
which are pure questions of fact or its determination by the Tribunal” 

The other is the decision of this Court in Commissioner of Inc.-tax v. Bhu- 
rangya Coal Co.,2 where Venkatarama Aiyar J. dealt with a similar argumént. 
which was addressed before this Court at p. 805 :— 

“The matter then came before the High Court of Patna on a reference under sec- 
tion 66(1) of the Income-tax Act, at the instance of the appellant. There the conten~— 
tion was raised that the differentiation between movables and immovables on which 
the judgment of the Tribunal rested had not been made at any time in the prior stages 
of the proceedings and that was a matter on which further evidence would have to be 
taken to ascertain the intention of the parties and that, therefore, the matter should be 
remanded for further enquiry to the Appellate Tribunal. The learned Judges refused 
to accede to this contention for the reason that no such application was made before 
the Tribunal and that it was a point which ought not to be allowed to be taken for 
the first time in the High Court On behalf of the appellant, it is stated that the 
question as to what are immovables and what are movables, arises only on the judg- 
ment of the Tribunal and that, therefore, an opportunity ought to be given for an 
investigation of this aspect of the question. We are not impressed by this argument. 
Surely, before the Tribunal there must have been a discussion as to the position with 
reference to the movables as distinct from the tmmovablea, under the transaction and 
if the appellant considered that in view of that distinction, further enquiry was called 
for, it was incumbent upon it to apply to the Tribunal itself to order it and not having. 
done so, it had no right to call upon the High Court to remand the matter for that 
purpose. In our opinion the High Court was justified in declining to entertain this 
point.” 

If there is no power in the High Court to remand the case to the Tribunal 
for fresh findings of facts on further enquiry in the manner stated above, much 
less would the High Court have the power while exercising its jurisdictior 
under s. 66(4) of the Act to refer the case back to the Tribunal to make suck 
additions thereto or alterations therein as the Court may direct as would re- 
quire the Tribunal to embark upon a fresh line of enquiry which had never 
been canvassed at any time before the Inicome-tax authorities or the Tribunal 
in the first instance and record fresh findings on evidence adduced by the 
parties in that behalf. 

Our attention was drawn on behalf of the Revenue to the observations of 
Fazl Ali J. (as he then was) in Commr. of Inc.-taz, B. & O. v. Visweshwar 
Singh? where the learned Judge dealt with the procedure adopted by the Com- 
missioner of Income-tax in sending up the reference in question. The High 
Court sent the matter back to the Commissioner in order that he may re-state 
the statement of case. When the matter went back to the Commissioner he 
sent up a restatement of the case, but unfortunately without hearing the 
assessee. The High Court sent the restated case back to the Commissioner 
once again in order that the case might be re-stated with such further finding 
of fact as the Commissioner may consider necessary after hearing the assesses, 
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The matter then went back to another Commissioner, who instead of re-stating 
the case, as he was ordered by the High Court to do, sent up a letter to the 
High Court stating that he had not heard the party in regard to the opinion 
of the Commissioner, and that in any event he should not consider that he 
had power within s. 66(4) to vary an opinion given under s. 66(2) if no new 
facts were admitted. The learned Judge pointed out that the Commissioner 
was in duty bound-to carry out the order of the High Court and he should 
have reheard the parties, admitted such further evidence as he considered rele- 
vant on the point at issue and re-stated the case with his opinion thereon. It 
is not clear, however, from the record as to whether the re-hearing of the par- 
ties and the recording of such further finding as was considered relevant on 
the point at issue embraced a fresh line of enquiry which had not been enter- 
tained at any earlier stage of the proceedings or was merely by way of eluci- 
dation of the very same points at issue which had been canvassed earlier but 
had not been thrashed out completely and properly reflected in the finding of 
the Tribunal. These observations, in our opinion, do not make any difference 
to the position that we have adopted herein, viz., it is not open to the High 
Court in the exercise of its jurisdiction under s. 66(4) of the Act to raise a 
new question and to require the Tribunal to entertain a fresh line of enquiry, 
hear the parties in regard to the same and record fresh finding of fact which 
would enable either the assessee or the Commissioner to advance a case which 
had never been made by it before the Income-tax authorities or the Tribunal 
and which, therefore, could not be said to arise out of the order of the Tribunal. 

The decision of the Privy Council in Sunder Singh Majithia v. Commr. of 
Inc.-taz'9 was also referred to by the Revenue in this context. In that case 
the question of law which was formulated was in the following terms (p. 461): 

“In all the circumstances of the case, having regard to the personal law governing 
the assessee and the requirements of the Transfer of Property Act (IV of 1882) and 
the Stamp Act (I of 1899) has the deed of partnership dated February 12, 1938, brought 
into existence a genuine firm entitled to registration under the provisions of section 28-A 
of the Act?” 

The High Court while answering this question did not advert to the rele- 
vant aspect of the question and this result was brought about because the 
Commissioner had taken pains to state some matters very fully, but he had not 
found the material facts as he should have done. The various essential facta 
were not found and stated by the Commissioner and the Privy Council ob- 
served that the referred question could not be answered until the High Court 
had exercised its powers under sub-s. (4) of s. 66 of the Act and left it to the 
discretion of the High Court to specify the particular additions and altera- 
tions which the Commissioner should be directed to make. Here also the 
nature, scope and extent of the jurisdiction of the High Court under s. 66(4) 
of the Act was not specifically discussed and the only order which was passed 
was that the case be remanded to the High Court for disposal after taking 
such action under subs. (4) of s. 66 of the Act as the High Court might think 
fit in the light of the judgment. A 

The same observations which we have made earlier while discussing the 
case of Commissioner of Income-taz v. Visweshwar Singh (supra) would apply 
to this case also and the observations of the Privy Council really do not militate 
against the position as we have laid down above. 

On the facts of the present case before us it is abundantly clear that the 
only question which was canvassed before the Income-tax authorities and the 
Tribunal before it made its order dated July 17, 1952, was whether the cheques 
which were received at Bhavnagar having been cashed in British India, the 
monies in respect of the same should be said to have been received in British 
India and the Tribunal had held following the case of Kirloskar Brothers’ case 
that the cheques were received from the Government at Bhavnagar and the receipt 
of money in respect of these cheques from banks in British India related back to 
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the receipt of the cheque at Bhavnagar and, therefore, was also received in 
Bhavnagar. 

At no time was the qnestion as regards the posting of the cheques in British 
India (Delhi) at the request, express or implied, of the appellant and the con- 
sequent receipt of the sale proceeds in British India ever mooted before the 
Income-tax authorities or the Tribunal before the Tribunal made its order on 
July 17, 1952, or even in the reference applications filed on September 15, 1952, 
nor was the said question mooted before the Tribunal when it heard the reference 
and drew up the statemen*of case on November 5, 1954, even though this Court 
had pronounced its decision in Kirloskar Brothers’ case (supra) and the Com- 
missioner of Income-taz, Bombay South v. Messrs. Ogale Glass Works Lid. 
(supra) on April, 19, 1954. The facts admitted and/or found by the Tribunal 
as stated in the said applications for reference took count of the position as it 
had been adopted by the Revenue in all these proceedings and it could not by 
any stretch of imagination be urged that the question now sought to be mooted 
was ever in the minds of the Revenue. The question of law which was referred 
by the Tribunal to the High Court for its decision was :— 

“Whether the receipt of the cheques at Bhavnagar amounted to receipts of sale 
proceeds in Bhavnagar.” 
and it was only based on the facts admitted and/or found by the Tribunal which 
had relevance only to that question and not to the question which was sought to 
be mooted by the High Court in its judgment under appeal. If the latter 
question was allowed to be entertained the question would have to be recast as 
under :— 

“Whether the posting of the cheques in British India at the request, express or 
tmplied of the appellant, amounted to receipt of sale proceeds in British India.” 
—a question quite distinct and separate from the question of law which was 
actually referred by the Tribunal to the High Court in the statement of case 
drawn on November 5, 1954. 

We are, therefore, of opinion that the High Court was in error in not decid- 
ing the reference before it and answering the question on the facts disclosed in 
the statement of case. We are also of opinion that in the circumstances of this 
ease the High Court had no jurisdiction under s. 66(4) to direct the Tribunal to 
submit a supplementary statement of case on the points mentioned in its judg- 
ment. 

The result, therefore, is that the appeal will be allowed and the matter 
remanded to the High Court to arrive at its decision on the question of law refer- 
Ted to it in the statement of case already submitted to it by the Tribunal. The 
respondent will pay the appellant’s costs throughout. 

Appeal alowed. 
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APPELLATE CIVIL. 


Before the Hon’ble Mr. H. K. Chatnant, Chief Justice, and Mr. Justice V. S. Desat. 


BAI JIVIBEN v. BOMBAY REVENUE TRIBUNAL.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 31, 2(6), 8, 37 
—Whether widow can termimate tenancy of her tenant—Words “cultivating personal- 
ly” in s. 31(1)(a) whether include cultivation through tenant. 


Under s. 31 of the Bombay Tenancy and Agricultural Lands Act, 1948, a widow 
can terminate the tenancy of her land and can apply for possession of the land under 
s. 29 of the Act. 

The words “cultivating personally” occurring in s. 31(1)(a) of the Bombay 
Tenancy and Agricultural Lands Act, 1948, do not in the case of a widow include 
cultivation through a tenant. 

Padmakar Ramchandra Pethakar v. Murlidhar Hari Jadhav, referred to. 


Tue facts appear in the judgment. 


Spectal C.A. No. 217 of 1959. 


N. R. Osa, for the petitioner. 
Y. V. Chandrachud, Government Pleader, for respondent No. 1. 
8. M. Bengals, with J. B. Nagarseth, for respondent No. 2. 


Special C.A. No. 243 of 1959. 


Rajni Patel, with E. Rajda, D. L. Rajda and B. A. Desai, for the petitioner. 
Y. V. Chandrachud, Government Pleader, for respondent No. 2 (1 & 2). 


Cuarnani C.J. The point involved in both these applications is whether a 
widow can terminate the tenancy of her land under s. 31 of the Bombay 
Tenancy and Agricultural Lands Act. The Bombay Revenue Tribunal has 
taken the view that a widow has no such right and that the right to maintain 
such an application is available only to the successor-in-title of the widow 
under sub-s. (3) of s. 31. This view is in accordance with the decision of the 
Full Bench of the Revenue Tribunal in Parvati Bhau Patù v. Nagu Ragho 
Pati, decided on October 22, 1958. 

The question to be determined, therefore, is ER this view is correct. 
Sub-section (1) of s. 31 provides that a landlord may, after giving notice and 
making an application for possession as provided in sub-s. (2), terminate the 
tenancy of any land, if the landlord bona fide requires the land for cultivat- 
ing personally, or for any non-agricultural purpose. Sub-section (3) of s. 31 
provides inter alia that where a landlord is a minor, or a widow, or a person 
subject to mental or physical disability or a serving member of the armed 
forces, then such notice may be given and an application for possession under: 
s. 29 may be made, 

(i) by the minor within one year from the date on which he attains. 
majority, 

(ii) by the successor-in-title of a widow within one year from the date om 
which her interest in the land ceases to exist, 

(iii) within ee year from the date on which mental or physical disability 
ceases to exist; 

(iv) within T year from the date on which a serving member of the arm- 
ed forces ceases to be a serving member. 

There is a proviso to this sub-section with which we are not concerned. Sub- 
section (1), therefore, gives a right to every landlord to terminate the tenancy 
of his land, if he ‘requires it bona fide for personal cultivation. There 


*Decided, Juns 24, 1959. Special Civil 1 (1959) Special Civil Applioation No. 3747 
Application No. 217 of 1959 (with Special of 1958, decided by Chainani O. J. and 8. T. 
Oivil Application No. 248 of 1959). Desai a, on March 17, 1959 (Unrep.). 


1476 THR BOMBAY LAW REPORTHR. [VOL. LXI. 


is nothing in this sub-section, which states that this right shall not be available 
to a widow or that it cannot be exercised by her in the manner provided. 
Clause (s$) in subs: (3), no doubt, gives a similar right to the successor-in- 
title of a widow, but it does not in any way restrict the right, which the widow 
herself possesses, of terminating the tenancy under sub-s. (1) of a. 81. The 
object of this clause is to protect the rights of the successor-in-title of the 
widow and to ensure that he does not suffer owing to negligence or inaction 
on the part of the widow. But there are no words either in this clause or in 
any other part of the section, which deprive a widow of the right conferred 
upon every landlord under subs. (1). It could nevor have been the intention 
of the Legislature that even though a widow may require additional income 
from her land for her maintenance, she should not be able to obtain possession 
of the land during her lifetime and that this right should only be available 
to her successor-in-title. 

The full bench of the Bombay Revenue Tribunal has given two reasons for 
the view taken by it. The first is based on the special meaning given to the 
expression ‘‘cultivate personally’’, when the landlord is a widow. Clause (6) 
in s. 2 of the Act defines the expreasion ‘‘to cultivate personally’’ as meaning 

“to cultivate land on one’s own account— 

(1) by one’s own labour, or 

(4) by the labour of any member of one’s family, or 

(it) under the personal supervision of oneself or any member of one’s family by 
hired labour or by servants on wages payable in cash or kind but not in crop share,...” 
Explanation I to this section states that a widow or a minor or a person, who 
is subject to physical or mental disability, or a serving member of the armed 
forces, shall be deemed to cultivate the land personally, if such land is culti- 
vated by servants, or by hired labour, or through tenants. This provision 
creates a legal fiction, under which cultivation through a tenant is to be deem- 
ed to be personal cultivation. Consequently, if a land belonging to a widow is 
leased to and cultivated by a tenant, it is to be regarded as being cultivated 
by her personally. It has, therefore, been urged that as in law a land leased 
to a tenant is to be deamed to be cultivated by the widow personally, she can- 
not terminate the tenancy under s. 81 on the ground that she requires the 
land for personal cultivation. Sub-section (1) of s. 81, which gives a landlord 
a right to terminate the tenancy on the ground that he wants the land for 
personal cultivation, no doubt contemplates that the land must not previously 
be in the personal cultivation of the landlord. But under cl. (6) of s. 2, read 
with the Explanation, ‘‘personal cultivation’’ in the case of a widow includes 
five different modes of cultivation. She may let it out to a tenant or she may 
cultivate it by her own labour, or by the labour of any member of her family, 
or she may engage servants, or she may hire labour in order to cultivate it. 
If she desires: to terminate the tenancy on the ground that she wants to lease 
the land to another tenant, she will not be able to do ao, because she will then 
be cultivating the land by the same mode by which it was being cultivated 
previously. The entire scheme of the Act is to provide security of tenure for 
a tenant and to prevent a landlord from substituting one tenant by another. 
The object of the Act would, therefore, be defeated, if a widow is allowed to 
replace one tenant by another. But there is no reason why a widow should 
not be able to terminate the tenancy on the ground that she wants to cultivate 
the land by her own labour or the labour of a member of her family or through 
servants or by hired labour. Section 8 of the Act provides that the rent pay- 
able by a tenant shall not exceed five times the assessment payable in respect 
of the land or twenty rupees per acre, whichever is less. The maximum rent, 
which a widow can, therefore, get from her land by letting it out to a tenant 
is, therefore, limited by the Act. It cannot exceed five times the assessment 
‘or rupees twenty per acre. On the other hand, it is not in dispute that she. 
will realise very much more income, if she works on the land herself or gets 
it cultivated through servants or by, hired labour 

The intention oF the Legislature in enacting sub-a. (3) of s. 31 was not to 
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deprive widows, minors or other persons subject to disabilities of any rights, 
which they possess in common with other landlords, but to confer certain 
additional rights on them. On the view taken by the Revenue Tribunal, a widow 
can never obtain possession of a land from a tenant, even though she requires 
additional income from it for her maintenance. We are certain that the Legis- 
lature could not have intended to cause such hardship, particularly in these 
days, when the general tendency is to enlarge and not restrict the rights of 
widows and other persons subject to disabilities. 

In our opinion, therefore, in the case of'a widow, the words ‘‘cultivating 
personally” in cl. (a) in subs. (1) of s. 81 mean cultivation through her own 
labour or the labour of any member of her family or through servants or by 
hired labour. It has been contended that this interpretation will not be in 
accordance with the rule that a word or expression must be given the same 
meaning in every part of the statute. This, however, is not a universal rule. 
(See Shamrao VY. Parulekar v. The District Magistrate, Thana,’ and Shamrao 
Vishnu Parulekar v. The District Magistrate, Thana®). As observed in 
Craies’ Statute Law, 5th edn., p. 159, 

“The presumption that the same words are used in the same meaning is however 
very slight, and Ht is proper if sufficient reason can be assigned, to construe a word in 
one part of an Act in a different sense from that which it bears in another part of 
an Act.” 

Similar remarks appear in Maxwell on Interpretation of Statutes, Tenth Edition 
(p. 822): 

“But the presumption is not of much weight. The same word may be used in 

different senses in the same statute and even in the same section.” 
Section 2 also states that the words defined in this section shall have the special 
meanings given in the section, unless there is ‘‘anything repugnant in the 
subject or context.” Having regard to the context, in which the words ‘‘cul- 
tivating personally” occur in cl. (a) of sabs. (1) of s. 31, they will not 
in the case of a widow include cultivation through a tenant. 

The ether promin given by the Tribunal has reference to s. 87 of the Act. 
Sub-section (1) of this section states that if after the landlord takes possession 
of the land after the termination of the tenancy under s. 31, he fails to use 
it for any of the purposes specified in the notice given under s. 31 within one 
year from the date on which he took possession or ceases to use it at any time 
for any of the aforesaid purposes within twelve years from the date on which 
he took such possession, the landlord shall forthwith restore possession of the 
land to the tenant whose tenancy he had terminated. The diffleulty felt by 
the Tribunal was that if a widow obtains possession of a land from her tenant 
on the ground that she requires it for personal cultivation and subsequently 
leases it to another tenant, the first tenant would not be able to avail himself 
of the right conferred by s. 37, as he cannot contend that the widow is not 
cultivating the land personally. The position then would be that a widow 
would be able to replace one tenant by another. This difficulty will also not 
arise in the view which we take that a widow cannot obtain possession under 
s. 81 on the ground that she wants to lease the land to another tenant. It is 
also not likely that a Tenancy Court will hold her requirement to be bona fide 
when she only wants to substitute one tenant for another. Her income is not 
likely to be augmented in this manner, for the maximum rent which she can 
realise is five times the assessment or rupees twenty per acre, whichever is less. 
If, however, after obtaining possession of the land from her tenant on the 
ground that she wants to cultivate it, not through a tenant, but in some other 
way, she leases it to another tenant, it would perhaps be possible to say that 
she hag not used it for the purpose for which she had taken possession of the 
land. In that case, the former tenant would be entitled to obtain back posses- 
sion of the land under s. 37. 

1 [1952] 8. O. R. 883, ad p. 690; 54 Bom. 2 [1956] 8. C. R. 644, at p. 649; 59 Bom. 
L. R. 877. L. R. 88. : , 
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I may add that the view, which we are taking, is in accordance with the 
view, which Mr. Justice 8. T, Desai and myself had taken in Padmakar Ram- 
chandra Pethakar v. Murlidhar Hari Jadhav.2 That was a case of a minor 
landlord, but the principle of that decision will also apply in the present case, 
because the explanation to the definition contained in cl. (6) of s. 2 and gub- 
s. (3) of s. 31 apply not only to minors but also to widows. 

We are accordingly of the opinion that the view taken by the Bombay 
Revenue Tribunal is wrong. In our opinion, the widow-petitioners in the two 
cases were competent to terminate the tenancies of their tenants under s. 81 
and to make applications to the Mamlatdar under s. 29 for obtaining possession 
of their lands. 

The orders passed by the Bombay Revenue Tribunal in the two cases will 
be set aside and the matters will be remanded to the Revenue Tribunal for 
disposal in accordance with law. No order as to costs. 

f Order accordingly. 


CRIMINAL APPELLATE. 


Before Mr. Justice Gokhale and Mr. Justice Tarkunde. 


THE STATE v. BABULAL FAKIRCHAND GANDHI.* 

Bombay Agricultural Produce Markets Act (Bom. XXT of 1939), Sec. 17—Bombay Agri- 
cultural Produce Markets Rules, 1941, r. 74—Kolhapur Market Committee, Bye-law 
354, r. 12—Whether term “trade allowance” tn s. 17 comprises allowance not con- 
sisting of a deduction—Explanation to s. 17 whether exhaustive of meaning of “trade 
allowance.” 

f The tarm “trade allowance” in s. 17 of the Bombay Agricultural Produce Markets 

£ Act, 1939, means deductions allowed by custom either {m the weight of goods sold or 
in the purchase price. 

; Arunachala Nadar v. State of Madras,’ referred to. 

Quaere: Whether the Bombay Agricultural Produce Markets Act, 1989, the Rules 
made thereunder and the Bye-laws of the Kolhapur Market Committee apply to the 
sale of agricultural produce by one trader to another. 


‘Tue facta appear in the judgment. 


In Criminal Appeal No. 18 of 1959. 


Y. H. Gumaste, Assistant Government Pleader, for the State. 
H. R. Gokhale, for the respondent-accused. 


In Criminal Application No. 1591 of 1959. 


N. 8. Shrikhande and N. V. Varerkar, for the complainant. 
Y. H. Gumaste, Assistant Government Pleader, for the State. 


TARKUNDE J. This appeal has been filed by the State against the order of 
the Judicial Magistrate, First Class, Kolhapur, by which the respondent-accused 
was acquitted of an offence consisting of the alleged contravention of certain 
provisions of the Bombay Agricultural Produce Markets Act, 1939, and the 
Rules and Byelaws made thereunder. The accused was the working partner 
of a firm which did business at Kolhapur. The city of Kolhapur is included 
in a ‘‘Market’’ under the Bombay Agricultural Produce Markets Act, 1989, 
and transections of the sale and purchase of agricultural produce in the market 
are governed by the provisions of that Act. The firm of the accused held a 


8 (1059) Special Civil Application o; 3747 1591 of 1958), against the order of acquittal 
of 1958, decided by Chainani O. J. and B. T. by 8. N. Joshi, Judicial Magistrate 
Desai J, on March 17, 1959. (neon). irst Clase, Ko , in Oase No. 866 of 1955. 

*Deoided, July 21, 1959. Crimmal A 1 [1959] A. L. . 8. 0. 300. 

No. 18 of 1959 (with Crimmal Applicataon No. 
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licence which enabled it to function as a trader as well as a commission agent 
in the market. On February 23, 1955, the accused, as a partnerin his firm, 
sold 491 lumps of jaggery to the Sabarkantha District Co-operative Purchase 
and Sale Union, Himatnagar. He sent a bill for the dues of that transaction, 
which included certain items in addition to the price of the lumps of jaggery, 
and the items which are claimed by the prosecntion to have been unauthorised 
were: (1) Rs. 3-1-6 as ‘‘Sadharan’’; (2) Rs. 6-3-0 as ‘‘Vatav’’; (3) Rs. 7-10-9 
as ‘‘Panjarpol’’; and (4) Rs. 12-1-0 as ““Marfat”’. The prosecution case Was 
that the accused, by including the above items in the bill, contravened three 
provisions: firstly, s. 17 of the Bombay Agricultural Produce Markets Act, 
1939, a contravention of which is made punishable by s. 21; secondly, r. 74 of 
the Bombay Agricultural Produce Markets Rules, 1941, a contravention of 
which is made punishable under r. 77; and thirdly, r. 12 of Byelaw 35A of 
the Byelaws made by the Kolhapur Market Committee, a contravention of 
which is made punishable under Bye-law 68. 

In his defence, the accused admitted thawing included the aforesaid charges 
in the bill, but he claimed that he had not/committed any offence by doing s0. 
He contended that these charges were his trade expenses and were not ‘‘trade 
allowancea’’ within the meaning of that phrase in s. 17 of the Act. His fur- 
ther defence was that the Bombay Agricultural Produce Markets Act, 1939, 
and the Rules and Bye-laws made thereunder, apply only to transactions in 
which an agriculturist producer sells his produce to a purchaser or commission 

agent, and that subsequent transactions of the sale and purchase of that pro- 
duce are not covered by a Act and by the Rules and Bye-laws made there- 
under. 

In the Court below, the dhig in respect of the item of Rs. 6-3-0 claimed 

as ‘‘Vatav’’ was not prewed. Regarding the remaining three items, the learn- 
od Magistrate held that they were in the nature of trade expenses and not 
trade allowances. He also held that resales between traders of agricultural 
commodities are not covered by the Act, the Rules and the Bye-laws. On 
these findings, he held the accused not guilty of the alleged offence. 

None of the facta found by the learned Magistrate has been challenged be- 
fore us. According to the learned Magistrate, ‘‘Panjarpol’’ is a charitable 
institution functioning in Kolhapur since 1906. Traders in Kolhapur who 
purchase jaggery from the primary producers pay ‘‘Panjarpol’’ charges to 
the institution at the rate of one pice per lump of jaggery, and these traders 
in their turn recover the amount so paid from those who purchase the jaggery 
from them. The learned Magistrate found that, in the present case, the accused 
had himself paid Rs. 7-10-9 as ‘‘Panjarpol’’ to two persons from whom he 
had purchased the 491 lumps of jaggery, and that in including the amount 
in the bill the accused merely tried to recover the expenses incurred by him 
in that behalf. ‘‘Marfat’’ is the name given to the charges of carting agents 
called hundekartes, and these charges are calculated at a rate related to the 
number of cartloads, each of 24 lumps of jaggery, handled by the hundekaries. 
Tt is not disputed in this case that the accused had to incur these charges in 
despatching the goods to the Sabarkantha District Co-operative Purchase and 
Sale Union, Himatnager. ‘‘Sadharan’’ is a charge which represents the aver- 
age of the expenses incurred by the local traders in Kolhapur for making 
arrangements for the lodging and boarding of their customers who come from 
outside places, and this charge is calculated at the rate of one anna for 24 
lumps of jaggery purchased by the outside customers. The learned Magistrate 
found that this charge as well as the charges described as ‘‘Panjarpol’’ and 
“‘Marfat’’ were included in the bill by the accused according to a well-recog- 
mised custom in the Kolhapur market. 

The main charge against the accused was that he contravened s. 17 of the 
Bombay hee ail Poe Produce Markets Act, 1939. Section 17 runs as follows: 

“No person shall make or recover any trade allowance, other than an allowance 
prescribed by rules or bye-laws made under this Act, in any market area in any trans- 


e 
1480 THA BOMBAY LAW REPORTER. [VOL. LXE. 


action In respect of the agricultural produce concerned and no civil Court shall, in any 
suit or proceeding arising out of any such transaction, have regard to or recognise 
any trade allowance not so prescribed.” 
An Explanation is included in the section and it is in the following terms :— 
“Every deduction other than a deduction on account of deviation from sample whem 
the purchase is made by sample or on account of deviation from standard when the 
purchase is made by reference to a known standard or on account of difference between. 
the actual weight of the container and the standard weight or on account of the 


admixture of foreign matter, shall be regarded as a trade allowance for the purposes of 
this section.” 


It is clear from this Explanation that it applies to all deductions, and provides 
that deductions other than those specifically mentioned in the Explanation are 
to be regarded as trade allowances for the purpose of s. 17. It is also clear 
from the context that the word ‘‘deduction’’ in the Explanation means a de- 
duction in the price which a purchaser has to pay or in the weight of the 
goods purchased. In the present case, the charges included in the bill by the 
accused are not deductions in any sense, but are items of expenditure added. 
by the seller to the purchase price. It must, therefore, follow that they are 
not trade allowances under the Explanation to s. 17. 

It was urged before us by the learned Assistant Government Pleader that 
the Explanation to s. 17 is not exhaustive of the meaning of the term ‘‘trade 
allowance”? used in s. 17, and that, although the Explanation comprehensively 
covers ‘‘every deduction’’, the term ‘‘trade allowance” would.comprise ar 
allowance not consisting of a deduction. If we were to accept the argument 
of the learned Assistant Government Pleader and to hold that the Explana- 
tion to s. 17 does not purport to define what is meant by a trade allowance, 
it must follow that the Legislature has nowhere defined that term, although it 
is provided by s. 21 that whoever makes or recovers any trade allowance in 
contravention of the provisions of s. 17 shall be punishable with a fine which 
may extend to Rs. 200. It appears to us, however, that the word ‘‘allowance’” 
im its commercial meaning implies only a customary deduction, and if that is - 
the ordinary meaning of the term ‘‘trade allowance”’ P it would follow that 
the Explanation, since it deals with ‘‘every deduction”, is exhaustive of the 
meaning of ‘‘trade allowance’’ in s. 17 of the Act. 

In Webster’s New International Dictionary, 2nd edn., the meaning given to 
the word ‘‘allowance’’, when used in commerce, is ‘fæ customary deduction 
from the gross weight of goods, different in different countries, as tare and 
tret.’’ The Dictionary further gives the meaning of “trade allowance” to be 
the same as ‘‘trade discount’’, and gives the meaning of ‘‘trade discount” as 
“a deduction from the retail or list price of goods allowed by a manufacturer 
or distributor to a merchant’’. It would thus appear that æ trade allowance 
means a deduction either in the weight of goods or in the purchase-price. A 
similar meaning is found assigned to the terms ‘‘allowance”’ and ‘‘trade allow- 
ance” in Chambers’ 20th Century Dictionary. In Wharton’s Law Lexicon, 
14th edm, the general meaning of the word ‘‘allowance”’ is given as a ‘‘de- 
duction, an average payment, a portion’’, and it is further observed (p. 54): 

“Also in selling goods, and in paying duties upon them, certain deductions are made 
from their weights, depending on the nature of the packages in which they are enclosed, 
and which are regulated in most instances by the custom of merchants, and the rules 
laid down by public offices. These allowances, as they are termed, are distinguished 
by the epithets draft, tare, tret, and cloff.” 

The terms ‘‘draft’’, ‘“‘tare’’, ‘‘tret’’ and ‘‘cloff’’ are then explained, and the 
explanation of these terms shows that they apply to certain deductions from 
the weight of the goods. 

It would thus appear that the term ‘‘trade allowance” applies to deductions. 
allowed by custom either in the weight of goods sold or in the purchase price. 
Jf that is the correct interpretation of the term ‘‘trade allowance’’, it must 
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follow that the charges s saluaed by the accused in his bill, being in additiom 
to the purchase-price, were not in the nature of trade allowances. 

The learned Assistant Government Pleader relied on a recent decision of 
the Supreme Court in Arunachala Nadar v. State of Madras, in which the 
term ‘‘trade allowance’’ occurring in s. 14 of the Madras Commercial Crops: 
Markets Act came up for interpretation. On the meaning of the term ‘‘trade 
allowance’’, the judgment of the Supreme Court says :— 

“|,. Allowance means something given as compensation, rebate or deduction. Under- 

the section (Le. section 14 of the Madras Commercial Crope Markets Act), the said de- 
duction should be in any transaction in respect of commercial crops. The deduction may- 
be out of the commodity or out of the price. The recipient may be the seller, the- 
buyer or a third party...The question whether a particular payment is a trade allow— 
ance or not, depends upon the facts of each case. Firstly, it must be a deduction in: 
any transaction in respect of commercial crops. If it is a deduction out of the price or 
commodity agreed to be paid or transferred, it would be a trade allowance. On the other- 
hand, if the payment is ‘de hors’ the terms of the transaction but made towards consi-- 
deration for the use of the premises or services rendered, it would not be a deduction 
from the price or in any transaction.” 
This passage, in our opinion, also indicates that a trade allowance must be a- 
deduction either in the weight of the goods sold or in the purchase-price. The: 
learned Assistant Government Pleader pointed out that in the above passage: 
it has been stated that the term ‘‘allowance’’ means something given as ‘‘com- 
pensation, rebate or reduction’’, and he argued that the trade allowance may- 
not be a deduction, but may be an amount given by way of compensation or’ 
rebate without at the same time being a deduction. It appears, however, from: 
the above passage that a trade allowance in all cases must be a deduction, 
though the deduction may have been given as compensation or rebate. The: 
only substantial difference which we are able to find between the meaning of 
the term ‘‘trade allowance” as given in Webster’s New International Dictio— 
nary, Chambers’ 20th Century Dictionary and Wharton’s Law Lexicon on the 
one hand, and the aforesaid judgment of the Supreme Court on the other, is. 
that, whereas in the former the term ‘‘trade allowance” appears to imply an 
allowance made in favour of the purchaser, it is specifically stated in the latter- 
that the recipient of the trade allowance may be the seller, the buyer or @ 
third party. But in any case a trade allowance must be a customary deduction 
either in the weight of the goods sold or in the purchase-price, and the charges 
made by the accused are not of that nature. 

Supposing, however, that the learned Assistant Government Pleader is right 
in his contention that the term ‘‘trade allowance’’ may-have a wider mean- 
ing than what we have mentioned above, we must nevertheless put a narrow 
construction on that term, as it occurs in a provision the contravention of 
which has been made penal by the Legislature. If the Legislature intended’ 
that charges like ‘‘Panjarpol’’, ‘‘Marfat’’ and ‘‘Sadharan’’, which are cus-- 
tomarily imposed in several markets in the State, should be abolished or other-- 
wise restricted, it was necessary that the Legislature should have expressed its- 
intention in clear and unambiguous terms. 

Another reason why the acquittal of the accused must be confirmed is that, 
according to s. 17 read with s. 21 of the Act, what is made punishable is to. 

‘make or recover any trade allowance, other than allowance prescribed by- 
rules or bye-laws made under this Act’. In this case, the accused has merely- 
included certain charges in the bill which he sent to the Sabarkantha District 
Co-operative Purchase and Sale Union. It is not the prosecution case that he- 
has ‘‘recovered’’ the charges mentioned in the bill. Being the seller in the 
transaction, he cannot, of course, be said to have ‘‘made’’ the alleged trade: 
allowances. The mere inclusion of the charges in the bill does not amount to- 
an offence under s. 21 of the Act. 

Turning next to r. 74 of the Bombay Agricultural Produce Markets Rules;. 


1 [1959] A. I R. 8. C. 300. 
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1941, the rule provides, in so far as it is material, that no licensed general com- 
mission agent shall solicit or receive fees other than those specified for his 
services in the bye-laws. Rule 77 penalises, amongst others, a licensed gene- 
ral commission agent who demands, receives or retains, on account of fees or 
under the colour of fees, any sum not due under the rules or the bye-laws. 
Now it is obvious that the charges made by the accused are not in respect of 
his fees as commission agent, nor are they made under the colour of fees of 
a commission agent. They are charges in respect of what he claims to have 
been his expenses. He cannot, therefore, be guilty under these Rules. 

The last objection of the prosecution to the inclusion of these charges in the 
bill is that the accused thereby contravened r. 12 of the ‘‘Duties of General 
Commission Agents” mentioned in Bye-law 35A of the Bye-laws made by the 
Kolhapur Market Committee. Contravention of any of these bye-laws has 
been made punishable by Bye-law 68. Rule 12 in the aforesaid part of the 
bye-law reads as follows :— 

“The general commission agent or purchaser shall not charge any amount which 
is not authorised by the Act, Rules and Bye~laws.” : 
A reference to the context in which this rule appears makes it perfectly clear 
that the rule applies where a general commission agent or a purchaser pur- 
chases an agricultural commodity from a seller. Rule 12 prevents a general 
‘commission agent or a purchaser from charging to a seller any amount which 
is not authorised by the Act, Rules and Bye-laws. It has no application to 
the charges which may be made by a general commission agent as against a 
person who purchases agricultural commodities from him. In the present 
case, the accused has sold jaggery to the Sabarkantha District Co-operative 
Purchase and Sale Union, and obviously r. 12 has no application to this tran- 
saction. 

In view of these aan Sue is not necessary to deal with the other question, 
namely, whether the Bombay Agricultural Produce Markets Act, 1939, the 
_ Rules made thereunder, and the Bye-laws of the Kolhapur Market Committee, 

apply to the sale of agricultural produce by one trader to another. 
The result is that this appeal fails and is dismissed. 
No order on the application filed by the complainant. 
Appeal dismissed. 


APPEAL FROM ORIGINAL CIVIL. 


Before Mr. Justice Shah and Mr. Justice S. T. Desai. 


MESSRS. PARMAR & CO. v. V. R. GUPTE.* 

Sea Customs Act (VOI of 1878), Secs. 167(37)(c), 167(8), 29, 30, 86, 87—Imports and. 
Exports (Control) Act (XVIII of 1947), Sec. 3(2)—Constitution of India, Art 226—- 
Expression “value” in s. 167(37)(c) whether means “real value” as defined in s. 30 or 
cost price—Value relevant for purpose of offence under s. 167(8)—Practice (Civil)l— 
Prerogative write—Rule Nisi when should Court grant—Construction of statutes— 
Penal statutes how to be construed. = 


The expression “value” in s 167(37)(c) of the Sea Customs Act, 1878, means “real 
value” of the goods as required to be stated under s. 29 of the Act and as defined 
in s. 30 of the Act 

Where the import or export licence speaks only of cif. value of the goods, it is 
the c.if. value of the goods and not the real value of the goods that is relevant for 
the purpose of the offence alleged to have been committed under s. 167(8) of the 
Sea Customs Act, 1878. 

In casea where small penalties are imposed by the customs authorities and no 
fundamental right of the subject is violated, the Court should be slow in granting 

Sage acre 1959. 0.0.3. cation No. 480 of 1958. 
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Rule Nisi unless it is satisfied that a prima facie case has been made out for the 
interference of the Court by issuance of any of the extraordinary writs, and the cir- 
cumstances of the case’ demand its interference. A petitioner who seeks relief from 
the Court by issuance of any of the prerogative writs should take care to set out 
in his petition the reasons why he approaches the Court instead of adopting the 
normal machinery available to him under the Act by appealing to higher authoritles. 

Penal statutes are construed with reference to the true meaning and the real in- 
tention of the Legislature. 


T. Kaxrvuonl anD Co. Lp. of Japan had issued a sale note dated December 21, 
1957, for sale of 10,000 yards of Q/No. 25760 Spun Rayon Gaberdine at the rate 
of d. 80 per yard c.i.f. nett Bombay in favour of Messrs. Kishinchand and Co. 
of Bombay. Messrs. Kishinchand and Co. issued purchase advise No. 1162 
dated January 4, 1958, to the Japanese company in respect of the aforesaid 
goods. In this purchase advice these goods were directed to be stamped after 
every two or three yards at selvedge ‘‘Kaybee Gaberdine No. 60 made in 
Japan.’ The petitioners desired to purchase and take delivery of 2,000 yards 
of the aforesaid goods directly from the Japanese company. The petitioners 
obtained an import licence No. 998614 dated January 15, 1958, and placed an 
indent dated January 24, 1958, with Kishinchand and Co. in respect of 1950 
yards of the aforesaid goods. The petitioners ultimately received a sale note 
from the Japanese company for sale to the petitioners of 1950 yards of the 
aforesaid goods at d. 30 per yard c.i.f. Bombay less 1 per cent. insurance premium, 
shipment being February 1958. These goods were described in the sale note 
issued to the petitioners as ‘‘Kaybee 60 Spun Rayon Gaberdine 54” x 25 Yds 
non-resin finished’’. The petitioners opened a letter of credit for £241-70 
being c.i.f. value of the said 1950 yards of the said goods in favour of the 
Japanese company. S. S. Kirsten Maersk carrying the consignment of 8 cases 
of the aforesaid goods for the petitioners arrived at Bombay on April 14, 1958. 
The petitioners submitted the bill of entry dated April 14, 1958, showing the 
Teal value of the said goods as Rs. 3,260 being the c.if. price of the said goods. 

The examiner of the customs examined the goods and noted the bill of entry 
on about April 19, 1958, and forwarded the same to the Appraising Depart- 
ment. After more than two months respondent No. 1 issued two show cause 
notices. respectively dated June 28, 1958, and July 1, 1958, against the peti- 
tioners. By the first notice it was recited that the value of the goods imported 
exceeded the value of the import licence by Rs. 825 and the import 
constituted an offence under s. 167(8) read with s. 3(2) of the Imports and 
Exports Control Act, 1947. The petitioners were called upon to explain the 
matter. By the second notice it was recited that the value ascertained by the 
Customs of the petitioners’ import came to Rs.. 3,588 whilst the value declared 
by the petitioners was Rs. 3,260. It was recited that though the value shown 
was d. 80 per yard, it was ascertained at d. 88 per yard. The petitioners’ 
conduct had resulted into the loss of difference in duty amounting to Rs. 328 
and that the same constituted an offence under s. 167(37). The petitioners 
were called upon to explain the matter. The petitioners were heard on 
July 9, 1958, and July 12, 1958. The petitioners submitted written explana- 
tions and also further addressed their counsel’s letter dated July 12, 1958, to 
respondent No. 1. This letter contained all the arguments which the peti- 
tioners advanced and the explanation of the charge levelled against the peti- 
tioners. On July 16, 1958, an order was passed by ‘respondent No. 1 under 
ss. 167(8) and 167(37) of the Sea Customs Act, 1878, whereby the petitioners 
were held guilty of both the charges levelled against them and it was ordered 
that the goods in question be confiscated under cls. (8) and (37) of s. 167 of 
the Act. Option was given to the petitioners under s. 183 of the Act to pay 
in lieu of such confiscation a fine of Rs. 325 for offence under s. 167(8&) of the 
Act and a fine of Rs. 160 for offence under s. 167(37) of the Act and clear the 
ey for home consumption. This option was directed to be exercised within 

months. By a foot note in the order it was also directed that the goods 
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were dutiable and proper duty would have to be paid before they were cleared. 
The petitioners by the present petition challenged the validity of the order 
dated July 16, 1958, under art. 226 of the Constitution of India. Rule was: 
granted by K. T. Desai J. 
The petition came up for hearing before K. K. Desai J., who delivered the 
following judgment on April 8, 1959. 


K. K. Desar J. [His Lordship after stating the facts as above, proceeded.] 
Tt is apparent that the question before me relates to the jurisdiction of res- 
pondent No. 1 to proceed to investigate the charges made against the peti- 
tioners under els. (8) and (37) of s. 167 of the Act. It is also apparent that 
the provisions relating to levy of customs duty as contained in Chap. V, ss. 20° 
to 41, of the Act have no direct bearing on the provisions relating to offences. 
and penalties and procedure relating to offences, appeals ete. as contained im 
Chaps. XVI and XVII and æ. 167 to 193 of the Act. It is, however, true that 
the offences mentioned in s. 167 are related to questions of the evasion of duty 
and importation and exportation of goods in violation of prohibition or res- 
trictions imposed and that all these provisions are indirectly connected with 
each other. The approach to the question before me, accordingly, in my view, 
must be to examine the question of jurisdiction and rights of respondent No. 1 
under the provisions of Chaps. XVI and XVII. Mr. Lulla for the petitioners 
has argued the contentions made by the petitioners by laying great emphasis 
on the provisions contained in Chap. V without examining in detail the ques- 
res of jurisdiction of respondent No. 1 under Chaps. XVI and XVII of the 

ct. 

The first contention raised by the petitioners is that under the provisions 
of as. 31 and 32 of the Act it is compulsory for the assessing authority, in every 
case where goods appear to be chargeable with a higher rate or amount of 
duty than that to which they would be subject according to the value thereof 
as mentioned in the bill of entry or shipping bill, to detain the goods. It is 
further contended that the assessing authority has upon detention to decide 
either to retain the goods for the Central Government at the value mentioned - 
in the bill of entry or in default to deliver the goods in question on payment 
of duty charged according to the value mentioned in the bill of entry to the 
jmporter. Reference is thereupon made to the provisions for penalties of con- 
fiscation of goods in respect of offences in cls. (8) and (37) of s. 167. It is 
contended that having regard to the aforesaid scheme of compulsory deten- 
tion and release of ad valorem goods the penalty of confiscation is impossible 
to be imposed on an importer of ad valorem goods. The contention is that it 
being compulsory for the assessing authority to detain and keep the imported 
goods under s. 82 for the Central Government or in deault to deliver the goods 
on payment of duty charged according to the bill of entry, it is impossible 
that the goods should be liable to be confiscated as provided in respect of the 
offences under the aforesaid two clauses of s. 167. It is contended that the 
provisions of s. 82 are compulsory and confiscation being impossible there is 
no jurisdiction in the assessing authorities under Chaps. XVI and XVII to 
take proceedings against an importer of ad valorem goods. 

In this connection reference may be made to the provisions of ss. 31 and 
32 of the Act. The marginal notes to each of these sections run as follows: 

“Examination of ad valorem goods.” 

“Procedure where such goods are under valued by owner.” 

“31. Goods chargeable with duty...shall, without unnecessary delay, be examined... 
If it appears that the real value of such goods is correctly stated In the bill-of-entry 
or shipping-bil, the goods shall be assessed in accordance therewith. 

32. If it appears that such goods are properly chargeable with a higher rate or 
amount of duty than that to which they would be subject according to the value there- 
of as stated in the bill-of-entry or shipping-bill, such officer may detain such goods. 

In every such case the detaining officer shall forthwith give notice in writing to 


. 
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the owner of the goods of their detention, and of the value thereof as estimated by him; 
and the Customs-Collector shall, within two clear working days after guch detention, 
or within such reasonable period as may with the consent of the parties be arranged, 
determine either to deliver such goods on payment of duty charged according to the 
entry of such owner, or to retain the same for the use of the Central Government.” 

Mr. Lulla contends that under s. 31 the assessing authority has to examine 
the goods without unnecessary delay, and if it appears that the goods are 
chargeable with a higher rate of duty under s. 32, there is no option left to 
the assessing authority, but to decide to retain the goods for use of the Central 
Government or to deliver the same upon payment of duty charged according 
to the value mentioned in the bill of entry. He stated that these two sections 
create obligations on the assessing authorities which are compulsory. The 
procedure prescribed in these two sections must be followed and there is no 
other procedure of any kind available to the assessing authorities where it is 
found that the goods are chargeable to a higher duty and the value mentioned 
in the bill of entry is not correct. Having regard to the scheme of these two 
sections, he says that the word ‘‘may’’ in para. 1 of s. 82 must be construed 
in the sense of ‘‘must’’. 

In this connection it is important to notice that the word ‘‘may’’ has been 
used in para. 1 of s. 82 whilst the word ‘‘shall’’ is used in s. 81 and also in 
paras. 2, 3 and 6 of s. 82. In s. 83 the word ‘‘may’’ is used at several places 
while the word ‘‘shall’’ is used in ss. 34 and 84A, 35, 86 and 87 and other 
sections which need not be mentioned. This illustrates that the words ‘‘may’’ 
and ‘‘shall’’ are used in the Act advisedly and intentionally and the word 
‘(may’’ contained in para. 1 of s. 32 is not accidental but intentional. It is 
algo relevant to notice that under the scheme of ss. 29, 29A, 29B, 86, 87, 88 
and 89 of the Act all imported goods have to be entered in the bill of entries 
and the owner is not entitled to clearance thereof except upon payment of 
import duty. In the event of the detention under s. 82 unleas the Collector 
of Customs decides to retain the goods for the Central Government the goods 
are directed to be released on payment of duty which is-lesser than the duty 
payable in respect thereof in the opinion ‘of the assessing authority. The 
provisions of g. 32, therefore, contemplate a situation which is contrary to the 
general scheme for payment of import duty as assessed by the authority on 
the value of import determined by the authority. It is difficult to accept the 
contention of the petitioners that the Legislature contemplated that this 
abnormal situation must arise and the benefit of payment of duty lesser than that 
assessed by the authorities should be available to an importer or owner in 
each and every case where in respect of ad valorem goods the assessing autho- 
rity apprehends that the duty is chargeable at higher rate than that mention- 
ed in the bill of entry or shipping bill 

Obligation is cast under s. 87 on the assessing authority to assess all goods 
imported where duty is leviable. Under s. 89 until there is an order for 
clearing subsequent upon the assessment made, goods cannot be cleared by 
any owner or importer. Under s. 167, cls. (8) and (37) the goods are liable 
to be confiscated for certain offences. It is, therefore, clear that the conten- 
tion of Mr. Lulla that there is no procedure other than that mentioned in s. 82 
available to the assessing authorities is not correct. The power to assess the 
duty payable in respect of any imports and for that purpose to ascertain 
the real value is not to be found only in s. 32, but is also implicit in the pro- 
visions of s. 87 read with s. 89 of the Act. Reference may be made in this 
connection to s8. 29, 29A, 29B, 89, 86 and 88 also. The question is whether 
there is any compulsory restriction imposed on the general power to ascertain 
‘freal value’’ and make assessment accordingly by reason of the provisions 
in s. 32 of the Act. In this connection it is important to note that the lan- 
guage of s. 32 does not create an obligation on the assessing authority to make 
the Central Government owners of all goods where duty is found to be charge- 
able at a higher amount than according to the value mentioned in the bill of 
entry. It would be anamolous to hold that the owner should be entitled to 
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delivery of goods at duty leaser than in fact found to be chargeable because 
the assessing authority does not think it desirable to acquire the imported 
goods for the ownership of the Central Government. In my view the deten- 
tion under para. 1 of s. 32 is a condition precedent to the obligations cast .on 
the assessing authority in the subsequent paragraphs of s. 32. As the con- 
struction put by Mr. Lulla leads to the curious result that the owner should 
be entitled to clearance of goods on payment of lesser duty than found to be 
chargeable, I am of the view that ‘‘may’’ in s. 32, para. 1, cannot be construed. 
as ‘‘must’’. The provision in s. 82 does not cast any obligation on the assess- 
ing authority in respect of ad valorem goods to compulsorily detain the same. 
In my view this section is an enabling section which gives power which may 
be utilised at the discretion of the assessing authorities. 

In the case of Wilattiram Jasshiram v. Secy. of State’, the question of true 
construction of s. 82 directly arose. As regards the contention of the plaintiff 
in that case that the section empowered an importer to compel the customs 
officer either to accept his declared value as correct or if he challenges it to 
buy the goods on behalf of the Government at the declared value, it was held 
as follows (p. 180) :— 


“This is not what the section says, nor is it permissible to interpret it in that sense. 
The Act contemplates three different procedures which a Customs Officer may adopt 
if he finds the declared value to be incorrect. He may proceed to fix the real value 
im accordance with the provisions of s. 30 and levy customs duty accordingly. He may, 
tf he so wishes, detain the goods, with the object of enabling the Collector of Customs 
to decide whether the goods should be delivered to the importer on payment of duty 
in accordance with the declaration made by him, or to buy the goods... Lastly, the 
customs officer duly authorised in that behalf may forfeit the goods and at the same time 
impose a penalty by way of fine as contemplated by S. 167 of the Act. The interpreta- 
tion contended for by the plaintiff Is not warranted by the provisions of the Act, and 
cannot possibly be accepted for more reasons than one. Such an interpretation would 
at once render the provisions of S. 167, CL 37(b) nugatory, as it would enable a fraudu— 
lent importer to avoid the forfeiture of his goods by offering to sell them to Govern- 
ment at their declared value. It would also make the provisions of Ss. 32 and 39 not 
easily reconcilable. An importer has no option given to him by $S. 39 of the Act of 
compellmg Government to purchase his goods at the declared value when exceas duty 
$s levied from him within three months after the goods have been taxed and even 
removed from the Customs premises. If that be so, there is no reason why he should 
have an option of compelling Government to purchase his goods at the declared value 
when such value ts found to be incorrect before the proper duty is demanded from him. 

The option lies with Government to buy the goods in fit cases and not with the 
importer. The use of the expression ‘may’ in the first part of S. 32 makes it abundantly 
clear that the option lies with the Customs Officer.”... 

I am in respectful agreement with the above observations contained in that 
decision. 

Mr. Lulla developed his argument by relying upon certain decisions which 
may be referred to. 

In the case of Nasir Ahmad v. Emperor (No. 2)”, the question before the 
Privy Council related to a confession not recorded in accordance with the 
provisions of s. 164 of the Code of Criminal Procedure and it was observed 
(p. 993): 

“|. Whether a Magistrate records any confession is a matter of duty and discretion” 
and not of obligation. The rule which applies is a differént and not less well recognised 
rule, namely, that where a power is given to do a certain thing in a certam way, the 
thing must be done in that way or not at all Other methods of performance are neces- 
sarily forbidden. This doctrine has often been applied to Courte—Taylor v. Taylor’— 
and although the Magistrate acting under this group of sections is not acting as a 


1 [1986] A. L R. Sind, 127. 8 (1875) 1 Gh. D. 426, 481. 
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1959.) PARMAR & OO. v. V. R. GUPTH (0.0.J.)—K. K. Desai J. 1487 


Court, yet he is a judicial officer, and both as a matter of construction and of good 
sense there are strong reasons for applying the rule in question to a. 164.” 

Mr. Lulla contends that the only procedure prescribed for assessment of ad 
valorem goods is in s. 32 of the Act and power to detain must be exercised in- 
the prescribed manner. This contention of Mr. Lulla is based upon the con- 
struction which he has put upon s. 82, namely, that it creates a compulsory 
obligation on the assessing authority to detain the goods and that ‘‘may’’ should 
be held to mean ‘‘must’’ in that section. As I have already observed the 
scheme of the Act and particularly the provisions contained in Chaps. V, IX, 
XVI and XVII do not warrant any such construction of s. 32. 

Mr. Lulla has also relied upon the case of Emperor v. Bhana Makant. In 
that case it was observed that (p. 434) :— 

“Tt is a well recognised canon of construction that where there is a specific provision 

in’ a statute as well as general one, and the case is covered by the specific provision, it 
is that specific provision, which must govern the case and not the general one,...” 
I do not accept that the provisions in s. 32 are compulsory or specific provisions 
applicable in all cases where ad valorem goods are found to be chargeable 
with a higher rate of duty than that mentioned in the bill-of-entry or shipping 
bill I have already observed that this is an enabling power given to the 
assessing authority to be exercised at his discretion. 

Mr. Lulla has also relied upon the case of Wan Ten Lang v. Collector of 
Customs’. The petition in that case was an application under s. 45 of the 
Specific Relief Act for an order upon the customs authority to proceed under 
8. 82 of the Sea Customs Act. The respondent contended that the Court had 
no jurisdiction and relief could not be granted under s. 45 of the Act. The 
petitioner contended that there was a statutory obligation on the customs 
authorities to proceed to determine his case under the provisions of s. 32 of 
the Act. The contentions of the respondent were upheld and it was held that 
the High-Court had no jurisdiction and the relief could not be granted under 
s. 45. Tentative observations were, however, made in regard to the provisions 
of ss. 30 to 32 and 87 and 167 of the Sea Customs Act and it was intended that 
further arguments would be advanced on behalf of the respondent on the basis 
of such observations. No further arguments were, however, advanced. 
Whilst making these observations Ameer Ali J. has expressed grievance that 
assistance had not been received from the Advocate General in regard to the 
construction of these sections. After holding © that s. 32 related to ad vato: 
rem nance it is observed as follows (p. 176): 

Ler) Gisele Eas ie thin At AE ei cae 
VEE ncaa eae There is no question of option. If it is ad valorem goods 
there is a special class of procedure, Ss. 30 and 32. If tt is tariff value goods then the 
assegsment is under the general powers and the power to detain under the general power. 
If that view is right (and -indeed upon any view) the action of the Customs in making 
a penal assessment, merely increasing it by 50 per cent. is not warranted by any pro~- 
vision of the Act. They can confiscate, they can impose a penalty under 8. 167.” 
At p. 177 of the report after considering the decision of the Sind Court cited 
by the Advocate General, it is observed that: 

“ The real point was whether S. 167 was excluded by S. 32, ie. whether the 
Customs were precluded from proceeding criminally and were not bound to proceed 
under S 82. The learned Judge does go on to say that there are three alternatives. 
Then he goes on to say ‘there is an option on the part of the Customs Authorities,’ and 
his point is not that there is an alternative procedure, or option to proceed under S. 32 
or by way of some other Section, bút that under $. 32, by reason of the word ‘may’, 
notwithstanding that-he is applying S. 32, he need not follow the course there laid 
down. That was the learned Advocate-General’s argument based on this case. That 
argument is I think wrong. If S. fairies E If S. 82 applies, there is 
no other procedure.” 
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With great respect to the ina cians I do not agree with the observa- 
tions contained in that decision. As I have already discussed it is not possible 
to accept the view that s. 82 creates any obligatory procedure in’.réspect of . 
ad valorem goods found to be chargeable with higher duty than- chargeable on 
* the value mentioned in the bill-of-entry. It is only an enabling settion which 
may be resorted to at the discretion of the assessing authority. -The general 
power to assess the ‘real value’ of the goods and to accordingly charge duty 
payable as contained in the other parts of the Act has not™been m any man- 
ner affected by the provisions in s. 32. 

In the case of Glazo Laboratories v. A. V. Venkateswaran® whilst consi- 

«dering the provisions -of ss. 30 and 39 of the Act and also the scheme of the 
- Act in connection with the assessment and recovery of the duty I held that 
“with the knowledge that the goods are liable to be charged with a higher 
mount of duty than mentioned in the bill-of-entry’’ the customs were bound 
to proceed under s. 29B to make a provisional assessment or detain the goods 
under s. 32 and that they had no right to release the goods and allow the same 
to be cleared with that knowlege without proceeding in the aforesaid man- 
ner. In that connection I observed ‘‘From the scheme of the Act the word 

“may’ in section 32 appears to have been used in the sense of ‘must’’’. On 
further considerations as mentioned above, this observation made by me ap- 
pears to be incorrect. 

The second contention urged on behalf of the petitioners is based on the 
provisions in s. 183 which provides:- 

“Whenever confiscation is authored by this Aik the officer adjudging it shall give 
he owner of the goods an option to pay in lieu of confiscation such fine as the officer 
thinks fit.” 

Under s. 184 when anything is confiscated under s. 182 such thing upon con- 
fiscation vests in Government and the officer adjudging confiscation is direct- 
ed to take and hold possession of the thing confiscated. Mr. Lulla contends 
that in respect of penalty of confiscation imposed against the petitioners on 
tthe footing of their having committed offences under items (8) and (37) of 
#. 167 of the Act, the petitioners are deprived of the option which must be 
available to them to a release of the goods upon payment of fine. He con. 
tends that even if the petitioners paid the fine of Rs. 325 levied in respect 
of offence under s. 167(8), because of penalty of confiscation imposed in res- 
pect of the offence under s. 167(37), the petitioners would not get a release 
of goods in -accordance with s. 183. He also contends that the same argument 
-with equal force applies in respect of penalty of fine of Re. 160 and confisca. 
‘tion for the offence under s. 167(37). He also contends that the direction to 
the petitioners contained in the foot note of the impugned order that proper 
duty will have to be paid before the goods are cleared contravenes the provi- 
sions of s. 183. He contends that the result of this direction is that the goods 
will not be allowed to be cleared inspite of the payment of fine. He further 
contends that this direction involves payment of duty in respect of the goods 
ownership whereof by reason of confiscation has vested in the Government. 
He says that there is no provision in the Act enabling the customs to recover 
duty from the petitioners in respect of goods vested in Government by reason 
of the order of confiscation. In my view the directions in the impugned 
order are in consonance with the provisions of s. 188. Confiscation is authoris- 
ed in respect of the offences under s. 167(8) and (37). It is ordered that in 
respect of each of the offences under items (8) and (37) of s. 167 respectively 
a fine of Rs. 825 and Rs. 160 should be paid. It is directed that in lieu of 
confiscation upon payment of fine in respect of offence under each of the afore- 
said items the petitioners be entitled to claim the goods for home consumption. 
The order, therefore, does not contravene the provisions of s. 183 and on the 
contrary provides for payment of fine in lieu of confiscation as contemplated 


6 (1958) O.C.J. Miscellaneous No, 245 ber 24, 1958 (Unrep.). 
of 1957, decided by K. K. Desai J., on Novem- 
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under 6. 188. Section 183 has nothing to do with the release or clearance of: 
the gpoda;. : The true effect of the section is that a single order of confiscation 
pand payment ot fine in lien of confiscation has to be made in every case where 

penalty of “confiscation is adjudged. This section creates an: artificial situation | 
whereunder ‘upon payment of fine the confiscation and vesting of goods in the 
Government ceases to be effective altogether. and the goods continue to belong 

` to the owner if there was no intervention in ownership of the goods in con- 
sequencé-0f ithe order of confiscation. That being the true construction the 
contention of Mr. Lulla that in respect of the goods ordered to be confiscated 
there is no provision for payment of import duty by the owner for the purpose 
of clearance thereof‘is not sustainable. I have not been able to appreciate why 
by reason of provisions of g. 183 more than one order of confiscation and pay- ` 
ment of fine in lien thereof cannot be made if circumstances of the case war- 
rant such orders. 

In support of his second contention Mr. Lulla has relied upon the decision 
in Sewpujanras I. Lid. v. Collector of Customs’. The petitioners in that case 
were held to be the owners of certain smuggled gold though they were not con- 
cerned in smuggling. An offence under s. 167(8) of the Sea Customs Act was 
held to have been committed and order of confiscation of the gold was made. 
It was further inter alia ordered that upon payment of certain fine and the 
import duty payable the petitioners should be entitled to delivery of the goods. 
One of the grounds .on whith the petitioners challenged the order was that the 
condition«diregting ae of duty was invalid. that case it was held 
that (p. 852) : 
ein E A EEE oa i iene ces ee - 
la; proceeding dnt rem and the penalty. is enforced agaist the goods. whether: the 
offender is known or not known:” 

As regards the question of invalid condition directing payment of duty as it 
was not clear from the facts as to how the goods were imported into India 
and who was the importer, the direct question which arose was regarding the 
provisions in the Act under which an obligation for payment of duty could be 
imposed against the petitioners. On behalf of the Union of India the only 
section which was relied upon by the Solicitor-General for India was s. 88 of 
the Act. Under that section if any goods are’not entered and cleared for home 
consumption, or warehoused within four’months from the date of entry of the 
vessel, the customs is authorised to sell off the goods and apply the sale pro- 
ceeds inter alia for payment of duty leviable on such goods. In respect of 
thar contention raised by the Solicitor General it was observed (p. 854): 
.As:to theisecond -condition of payment of customs duty etc., the learned Solici- 
acest ge ati fa anda he amg Ga es Ar E 
via v. The Union of India’s and submitted that customs duty was payable under 8. 88 
of the Sea Customs Act, as in the Bombay case. The facts of the Bombay case were 
entirely ‘different; ft was found there that the goods, which were toilet and perfumery 
goods, had been smuggled through the port of Kantiajal near Surat without payment 
of any duty and in those circumstances, it was held that S. 88 applied. In the case 
before us there is no finding by what means the gold was amuggled—by sea or land— 
and it is difficult to see how S. 88, which relates to goods not cleared or warehoused 
within four months after entry of vessel, can be af any help in the present case. 
Pe ee eee arg eee ye ae 
to impose any of the two conditions mentioned above.” 

It is apparent that the Supreme Court considered the provisions of s. 88 
and found that as there was no evidence as to the entry of any vessel in the 
ease before them, the provisions in s. 88 were not applicable. If the provi- 
sions of s. 88 were applicable to the case before the Supreme Court, the deci- 
sion might have been the same as the decision of this Court in Keki Hormusyt 
v. Union of India. 

7 [1858] A. L R. 8. O. 845. 1298 of 1953, decided by Chagla O. J., and 

Ta (1953) Special Civil Application No. Shah J., on August 18, 1953 (Unrep.). 
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In the case before me the facts are altogether different. The petitioners are 

the importers and owners of the, goods which were imported by sa. Kirsten 
Maersk. The goods are admittedly liable to pay import duty. The: petitioners : 
have been found to be guilty under ss. 167(8) and (37). In my ‘view the 
existence of the impugned order “of confiscation does not in any ‘manner affect 
the liability of the petitioners to pay duty in respect of the goods imported by 
them. Section 183 cannot be construed to affect the rights of the customs to 
recover duty in respect of these goods prior to the clearance thereof. 
_ Ini this connection it is relevant to point out that the petitioners and the 
respondent have both submitted that the directions in the foot note do not form 
part of the impugned order and ‘that in the event of the petitioners paying 
the fine as mentioned in the order the question of payment of duty would 
arise and will require to be decided in future. Mr. Mehta has, therefore, con- 
tended that the petitioners are not entitled to raise their second contention in 
the present proceeding and the contention is premature. Having regard to the 
views already expreased by me it is unnecessary to decide this contention of 
the respondent. 

The third contention raised for the petitioners is that as regards the offence 
under s. 167(8) the expression ‘‘real value” as defined in s. 80 of the Sea 
Customs Act has no relevance at all. The contention is that prohibition and 
restriction as contained im the licence of the petitioners as regards, the value 
of the goods permitted to be imported relates to cif. value or cost in fact 
Tend pan The same is not to be ascertained on the artificial basis 

in respect of the value to be found in s. 30. 

As regards the levy of import duty the cost incurred is not the value ‘and 
the duty is to be levied on the ‘‘real value’’ ascertained in accordance with 
the definition in s. 80. A copy of the licence of the petitioners meant for ex- 
<hange control purposes has been produced before me. The licence mentions. 
the name of the importer, country of consignment and origin, description of 
goods and also contains conditions of the licence. Clauses 6 and 8 of licence 
provide as follows :— 

“(8) Approximate value cif. Rupees forty-eight thousand five hundred and thirty 
-elght only. 

(8) Limiting -factor for purposes of clearance through customs:—‘value’.” 
iPrinted condition No. 2 runs as follows :— ta 

“(H) It is a condition of this licence that where an irrevocable letter of credit: is 
opened by the holder of the licence to finance the import of any goods covered thereby, 
then the authorised dealer in foreign exchange through whom the credit is opened shall 
“be deemed to be a joint holder of this licence to the extent of the’ goods covered by 
the credit” ' ~ 
“Relevant parts of the typed conditions provide as follows :— 

L 10 per cent. of the face value of the licence may be utilised for import of 


“permissible spare parts... 


2 15 per cent. of the face value of the licence may be utilised for tmport of art 
silk fabrics... 

The licence holders will not be permitted to utilise more than 10 per cent. of the 
fece value of thetr licence for import of 120 deniers art silk yarn in bright finish... 

The bond is to be guaranteed by a scheduled bank of at least 30 par cent of the 


vcif. value of the goods... Processed manufactured goods of a minimum value equal 


sto twice cif. value of the imported raw materials are required to be exported. 

‘At the back of the licence ‘there is a stamped endorsement with reference to 
£241.7 equal to Rs. 3,260 for which letter-of-credit was opened in respect of 
‘the petitioners’ goods by the Union Bank of India Ltd., as authorised exchange 


The adjudication in respect of offence under item (8) of s. 167 related in 


- this case to the importation of the petitioners’ goods contrary to the restric- 


tions as contained in this licence. The charge against the petitioners was that 


` athe value of the goods imported by them was in excess of Ra. 3,260 being the 


e ° 
. 
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amount for which the letter-of-credit had been opened by the petitioners in 
favour of the exporters in Japan and premia paid for insurance. 


The finding in the order in respect of this charge is that the value of the 
goods imported exceeded the unutilised valte of the licence by Re. 325 for 
which amount the importers had no valid licence. It cannot be disputed that 
this finding is not based on any ascertainment of -facts relating to the «if. 
value or price in fact paid by the petitioners to the Japanese exporters. In 
fact the finding is based on the ‘‘real value’’ of the petitioners’ import asde- 
fined in s. 30 of the Act. That, however, is, entirely unjustified. Under 
el. (a) of s. 80 the wholesale cash price in local market is the “real value’? for 
levying customs duty. Under el. (b) the cost of any other goods of the like 
kind and quality is the basis of ‘‘real value’’. Broadly. stated ‘‘real value” as 
mentioned in s. 80 has no reference to the actual c.i.f. cost or price incurred, 
except in the case where there is no other ‘‘goods of the like kind and quality’’. 
This aspect of s. 30 has been discussed in decisions of this Court and the Privy 
Council and.does not require any further elucidation here. The question that 
arises is whether in investigating an offence under s. 167(8) of the Act it is 
permissible for the authority to make a finding on the basis of ‘‘real value” 
as defined in s. 30 of the Act or whether the decision must be based on actual 
cif. vali or costs incurred. The offence obviously relates to violation of 
restriction as contained in the licence for import. The conditions in the licence 
and the language of the licence in various particulars as already quoted above 
have apparently reference only to the c.i.f. cost or price incurred. The same 
has direct reference to moneys transmitted outside India. The conditions in 
the licence as to value are not on the basis of artificial ‘‘real value’’ of im- 
ports. If that is the true position it is not permissible for the authority in 
proceedings under s. 167(8) to base its finding on the ‘‘real value’’ (of the 
goods imported) as defined in s. 30 of the Act. The finding must be based on 
actual cif. value or cost incurred by the importers. There is in fact no at- 
tempt made in the findings contained in the impugned order to find the actual 
cif. value incurred and paid or whether the same was in excess of that men- 
tioned in the bill-of-entry. It appears to me that in fact the actual c.i.f. cost 
incurred was the same as moneys transmitted by letter-of-credit plus costs of 
insurance amounting to Rs. 3,260. True construction of the impugned order 
is that on-the basis of the “‘real value” as defined in s. 30 of the Act it is 
found that there was violation of the condition as to value as contained in 
the licence. That appears to me to be an apparent error of law in the impugn- 
ed order and the finding that the petitioners committed an offence under 
a. 167(8), is not sustainable. The order of confiscation and payment of fine of 
Ra. 325 in respect of that effence is accordingly not sustainable. It is, however, 
admitted by both sides that the order is severable in respect of two offences 
mentioned in the order and that even if my finding is against the respondents 
in respect ef the offence under s. 167(8) the same does not affect in any man- 
ner the finding in the impugned order in respect of the offence under s. 167 (37). 

Mr. Mehta has in this connection relied upon s. 3(2) of the Imports and 
Exports (Control) Act, 1947, which runs as follows :— 

“All goods to which any order under sub-section (1) applies shall be deemed to 
be goods of which the import or export has been prohibited or restricted under section. 
19 of the Sea Customs Act and all the provisions of that Act shall have effect according- 
Ty...” © oy! 
These provisions, in my view, do not in any way enable the authority to base 
its findings in matters of an offence under s..167(8) on the footing of the 
“‘real value’’ of the goods imported. In my view the conditions imposed under 
restrictions notified under s. 3 of the Imports and Exports Act, 1947, or s. 19 
of the Sea Customs Act would have to be construed on the language of the - 
restrictions whether in the licence or otherwise. The provisions in s. 30 as to’. 
“real value” cannot have any relevance to the restrictions as contained in the’. 
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import licence unless eiil incorporated by the language of the restric- 
tions. 

In this connection Mr. Lulla also argued that violation of restriction as to 
value related to the goods of the value of Rs. 325 only and that the penalty 
which could be imposed must relate to the goods of the equivalent value. He, 
therefore, contended that for an offence under s. 167 (8) order for confiscation. 
of all the goods imported could not be made. Having regard to the conclu- 
sion which I have come to in respect of the alleged offence under s. 167(8) it 
is unnecessary to decide this contention. 

In respect of the finding that the petitioners committed an offence under 
s. 167(37) of the Act, the contention of the petitioners is that there were no 
other goods of the like kind and quality and, therefore, the ‘‘real value’’ of 
the imported goods under s. 30(B) must be held to be the actual c.i-f. costa 

‘incurred. The respondents deny that contention. The respondents’ case is. 
that in fact there were other goods of the like kind and quality and that accord- 
ingly the customs duty was payable in respect of the petitioners’ import on 
the basis of the costs at which ‘‘the goods of the like kind and quality” could 
. be delivered at Bombay at material times. In support of this contention, the 
` respondents have produced before me by way of illustration documents relat- 
ing to imports made by H. N. Pahilaj and Co. of Bombay from Yakota and 
Co. of Japan. These documents show that H. N. Pahilaj and Co. imported. 
dyed spun rayon gaberdine’ 54” x 25” under a bill of lading dated January 21, 
1958, at the price of d. 36 leas 3 per cent. c.if. Bombay. The contract is dated. 


December- 12, 1957,.and provides for shipment January/F'eb , 1958. The 
construction of goods in the contract is mentioned as nx? 0a . It is the 
case of the petitioners ‘that their contract was also for spun rayon gaberdine: 


54” x 26‘ yards and of the construction of BR xe The petitioners’ eon- 
tract is dated December 21, 1957, and the shipment is February 1958. The 
invoice and the contract of H. N. Pahilaj and Co. is relied upon in the impugn- 
ed order. Substantially there is no difference of any kind in the goods of the 
petitioners and that of H. N. Pahilaj and Co. The respondents have also re- 
lied upon several other invoices and it is the respondents’ case that slight differ- 
ences in construction do not in any manner distinguish the spun rayon gaber- 
dine imported by the petitioners from the gaberdine mentioned im other in- 
voices relied upon by the respondents. Respondent No. 1 has in para. 31 of 
the affidavit in reply stated 

“that the real value in the present case was ascertained on the basis of the cit. 
value of goods of the like kind and quality tmported at Bomnbey at the time of importa- 
tion of the petitioners’ goods.” 
„Having regard to these facts I cannot accept the contention of the petitioners 
“that there were no other goods of the like kind and quality on the basis where- 
of respondent No. 1 could make a finding in respect‘of goods of the petitioners. 
as he in fact did by the impugned order. The petitioners had contended be- 
fore respondent No. 1 that their goods were ‘‘kaybee gaberdine 60’’ and, 
therefore, respondent No. 1 was not entitled to hold that there were other 
goods of the like kind and quality. Respondent No. 1 has made a finding that 
the petitioner’s contention could not be upheld. It is not for me in this writ 
petition to go behind that finding. There is no reason why I should hold 
that respondent No. 1 was not entitled in law to make that finding. In fact 
from the documents annexed to the petition it appears that Kishin Chand 
and Co. had not in the first instance provided for marking of the goods to be 
imported as ‘‘Kaybee 60’’. That mark was subsequently agreed to be woven 
in the selvedge of the gaberdine to be imported. The petitioners’ case that 
‘*kaybee 60’’ is the trade description of their goods does not on facts appear 
to be dorrect. 
In this eonnestion Mr. Lulla relied upon the decision of the Privy Council. 


e 
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in the case of Vacuum Oil Company v. Secretary of ‘State®. In that case the 
plaintiffs had imported from the. United States of America lubricating oil 
‘known as Gargoyle. In that case it is observed as follows (p. 1060) :— 


And: frt. with celsrence to tha: position of the alla f the. Bombay market the 


outstanding fact is that, imported as they are under the trade description of ‘Gargoyle’, 


of no other oils can it be said, in Bombay, that, using the language of the Act, they are 
of ‘the lke kind and quality’. Accordingly, the relevant ‘wholesale cash price’ for the 
appellants’ lubricating oils, if any there be, must be found in the actual sales of these 
oills in Bombay by the appellants themselves.” 

These observations, in my view, related to the facts of that particular case 
before the Privy Council. There is no general observation in that case which 
is applicable to the facts before me. In that case it appears to be admitted 
by both sides that Gargoyle was the trade description of the goods of the 
plaintiffs. It is denied by the respondents that ‘‘kaybee 60’’ is any trade des- 
cription at all of the goods imported by the petitioners. . In that view of the 
matter the decision of the Privy Council cannot in any manner support the 
contentions of the petitioners. 

I, therefore, negative the contentions of the petitioners that there were no 
“goods of the like kind and quality” and/or that the finding made against 
the petitioners on the footing of the other invoices as mentioned in the im- 
pugned order and in the affidavit in reply is invalid. 

Mr. Lulla has further contended that the impugned order does not contain 
any finding that the invoice value prodtced by the petitioners was’ false or 
incorrect and he, therefore, says that the finding that the petitioners had com- 
mitted an offence under s. 167(37) is not sustamable. The inquiry before 
respondent No. 1 as regards the offence under sg. 167(37) was that the assess- 
able value of the goods was Ra. 3,588 and not Ra. 3,260 as mentioned in the 
bill of entry. In the enquiry the contention of the petitioners was that their 
invoice evidenced the ‘‘real value’’ of the petitioners’ goods. The finding of 
respondent No. 1 is that the petitioners’ contention cannot be accepted and 
that the goods had been under-valued involving a loss in revenue and that ac- 
cordingly an offence had been committed under s. 167(37). That is the only 
correct way of reading the impugned order. I, therefore, cannot accept the 
contention of the petitioners that there is no finding in this order that the value 
of these goods as mentioned in the invoice produced by the petitioners is not 
correct ‘‘real value’’, 

Having regard to the findings which I have made and the position accepted 
by the petitioners that the impugned order is severable as regards the two 
offences mentioned therein, the order that the petitioners are entitled to is that 
there will be a writ of prohibition and an order of injunction directing the 
respondents not to enforce against the petitioners the penalty of confiscation 
of the goods and the fine of Rs. 325 in respect of the offence under s. 167(8). 
The petitioners are under the circumstances entitled to an extension of time 
for payment of fine of Rs. 160 in lieu of confiscation ordered under s. 167(37). 
The time mentioned for the purpose in the impugned order will run from to- 
day. The petitioners have succeeded only in part, but have not by this peti- 
tion acquired any substantial result for release of their goods. The fair order 
for costs accordingly will be that each party will bear its own costs, - 


The petitioners appealed. The respondents filed cross-objections. 


R. Jethmalani, with M.-J. Mirchandant, for the appellants. 
Porus A. Mehta, with P. K. Irani, for the respondents. 


8. T. Dæar J. An order was made by the Assistant Collector of Customs 
against the petitioners euge on two counts on the facts and in the cir- 
cumstances which we tly indicate. The first count was under 
s. 167(8) of the Sea Cau et, to which we will hereafter refer a ‘‘the 


8 (1082) 34 Bom. L. R. 1087, r.c. 
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Act”, ‘and a fine of Rs. 160 was ‘imposed on the petitioners. The second count 
was under s. 167 (37) of the Act, and the petitioners were given an option under 
s. 183 of the Act to pay, mi lieu of confiscation, a fine of Rs. 325. The peti- 
tioners challenged the legality of the order and in their petition asked for an 
appropriate writ or writs under art. 226 of the Constitution. 
> A gale note, dated December 21, 1957, in respect.of sale of 10,000 yards of 
~ Spun Rayon Gaberdine at the rate of d. 80 per yard cit Bombay, was passed 
by T. Kakiuchi and Co., Ltd., Japan, in favour of Messrs. Kishinchand and 
. Co., Bombay, and in respect of those goods purchase advice was issued by the 
“latter to the company in Japan. In the purchase advice it was mentioned that 
‘the, goods should be stamped after every two or three yards at selvedge ‘‘Kay- 
"bee Gaberdine No. 60 made in Japan’’. , The petitioners wanted to purchase a 
part of those goods and obtained the requisite import licence and thereafter 
“placed an indent with Kishinchand and Co. in respect of 1,950 yards of’ the 
same. Ultimately the petitioners received a sale note from the company in 
~ Japah for the sale of 1,950 yards of the goods at d. 30 per yard'c.i.f.. Bombay. 
The goods were described in the sale note as ‘‘Kaybee 60 Spun Rayon Gaber- 
, dine-54"’’. The petitioners opened a letter of credit for £241-7-0 being: the 
c.i.f. value of the goods agreed to be sold to them. ‘‘8.8. Kirsten Maersk’’ car- 
_ Tying imer alid the goods sold to the petitioners arrived in Bombay on April 
14, 1958. The petitioners submitted on the same day the bill of entry show- 
ing’ the real value of the goods as Rs. 3,260 being the c.i.f. price of the goods. 
The Customs Authorities examined the goods and after noting the bill of entry’ `. 
on or about April 19, 1958, forwarded the same to the Appraising Depart- 
ment. About two months thereafter, two notices were received by the peti- 
tioners from respondent No. 1 who is the Assistant Collector of Customs. The 
: first notice related to the count under s. 167 (8) of the Act read with s. 3(2) of 
„the Imports and Exports Control Act, 1947. The other notice related to the 
+ ` other count already mentioned by us. According to respondent No. 1, the 
value ascertained by the Customs Authorities of the goods imported by the 
petitioners came to Rs. 3,588, whereas the value actually declared by the peti- 
tioners in the bill of entry was Ra, 3,260. It was stated in the notice that 
though the value shown was d. 30 per yard, it was ascertained at d. 83 per 
yard, and that the petitioners’ conduct had resulted in the loss of difference 
in duty amounting to Rs. 328 and that constituted the offence under the second 
‘ count. An opportunity was given to the petitioners to explain the matter as 
required by the provisions of s. 167(37) of the Act. After hearing the peti- 
` tioners and after considering the written explanations submitted on their be- 
, half which contained all the arguments of the petitioners on the two counts 
with which they were charged, ‘respondent No. 1 on July 16, 1958, passed the - 
order which was impugned in the petition. The effect of that order was that 
the goods in question would be confiscated. Option was given to the peti- 
tioners under s. 188 of the Act to pay in lieu of such confiscation a fine of 
Rs. 325 for the offence under s. 167(37) of the Act. That option was directed 
to be exercised within four months. There was a foot-note in the order to 
which the learned Judge has referred in his judgment. We do not think it is 
necessary to refer to it in this synopsis of the facts of the case. The view which, 
we take of this case will not in any manner affect any contention that the 
. petitioners may in any future proceedings be advised to take having regard to 
‘that foot-note. . 

The petition was heard by Mr. Justice K. K.-Desai, and considerable argu- 
ments. were advanced before him. He held in favour of the petitioners on the 
first count relating to the offence under s. 167(8) of the Act read with s. 3(2) 
of the Imports and Exports Control Act, 1947. On the other count relating 
to the offence under s. 167(37) of the Act, the learned Judge dismissed the 
petition, and the petitioners have preferred this appeal. There are. cross- 
objectfins filed on behalf of the respondents to the petition and they relate to 
the count which was decided against them by the leernad Judge. 
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Various contentions have been preased for our acceptance by Mr. J amalan: 
learned counsel for the Denuiousre “We shall examine them in the same order 
in which they were. urged before us. It was argued.by learned counsel that 
8. 167 (37) of the Act cannot Have any application to the facta of ue petition- 
ers’ case, That section is as under: 

sa ea vase eri ta Gap US Seeks E Satta 
gumbo a) Si ie meatal i dhe ied umn Silanes: ta, eereaee ey 
such offences respectively:— 





g : Section of this Act e 
Offences ` to which offence has . Penalties 
reference z : 
37. If it be found, when any 88 & 137 > guch packages, together with the 
` ere entered at, or b to whole of the goods contained 
be passed through, a custom- ' therein, shall be liable tò oon- 
house, either for importation fiscation, and every oon- 
or exportation, that— > . cerned in any such o shall 
ga be liable to a penalty not ex- 
(a) the packages in which they E Ys ceeding one thousand rupees. 


are contained differ widely ; 

t from the description given i f 
in the bill-of-entry or appli- TEE ý 
cation for passing them; or 


-u (b) tho contents thereof have 


(c) the contents of such paok- 


quantity or value; or , 
(d) goods not stated in the bill- 


therein, or have apparently 
been eo as to deceive 


the cers or Customs, 


and such circumstance is not 
accounted for to the satisfaction . 
of the Castoms-Colleotor. : 


It was said that s. 167 (37) (c) contemplated misstatements about ‘‘value’’ of 
the goods and not about the ‘‘real value’’ of the goods as defined in's. 80(b} 
of the Act. Our attention was drawn by learned counsel to ss. 29, 30, 31, 32 
and 87 of the Act. Before we deal with the argument as it was developed by 
learned counsel, it will be convenient to examine the scheme of the section, in 
so far as it is necessary to do so in the context of the present contention which 
was strongly pressed before us. 

Chapter V of the Sea Customs Act deals with ivy of, and exemption from, 
customs-duties. Section 20 deals with the subject of ‘t goods dutiable’’, and 
lays down that except as provided in the Act, customs-duties shall be levied 
at such rates as may be prescribed by or under any law for the time being in 
force, and then goes on to refer to various categories of goods. Section 21 
relates to goods partially composed of dutiable articles. Section 22 empowers 
the Central Government, from time to time, by notification in the Official 
Gazette, to fix, for the purpose of levying duties, tariff-values of any goods 


> 
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exported or imported by sea on which customs-duties are by law imposed. 
Sections 28 to 28 are not. material for the present purpose, nor are ss. 29A and ` 
29B. Sections 29 and 30 are crucial, and the controversy before us relates inter 
alia to the meaning and effect of those sections. Section 29 imposes on the 
owner of the goods an obligation to declare the ‘‘real value’’ of the goods in 
the bill of entry or shipping bill. The material and relevant part of that 
section is as under: a kee ot 

“On the importation into, or exportation from, any customs-port of any goods, whe- ` 
‘ ther liable. to duty or not, the owner of such goods shall, in his bill-of-entry or shipping-, 
Dill, as the case may be, state the real value, quantity and description of such goods 
to the best of his knowledge and belief, and shall subscribe a declaration of the truth 
of such statement at the foot of such bill.” 
It will be seen that the duty cast on the owner of the goods is to declare not 
his cost price or the value paid by him but the ‘‘real value’’ of the goods. 
‘The expression ‘‘real value’’ has, for the purposes‘ of the Act, been defined in 
s. 80. It is a notional definition. That section lays down as follows: 


“For the purposes of this Act the real value shall be deemed to be— 

(a) the wholesale cash price, lees trade discount, for which goods of the like kind 
and quality are sold, or are capable of being sold, at the tine and place of tmportation 
or exportation, as the case may be, without any, abatement or deduction whatever, ex- 
cept (in the case of goods imported) of the amount of the duties payable on the tm- 
portation thereof; or, 

(b) where such price is not ascertainable, the cost at which goods of the like kind 
and quality could be delivered at such place without any abatement or deduction except 
as aforesaid.” 

Section 86 relates to entry for home consumption or ware-housing and is as 
under :— 


“The owner of any goods shall, after the delivery of the manifest by the master of 
the vessel in which they are imported, make entry of the goods for home consumption 
or warehousing by delivering to the Customs-Collector a bill of entry thereof with such 
number of copies, in such form and containing such particulars, in addition to the parti- 
culara specified in section 29, as may, from time to time, be prescribed by the Chief 
Customs-officer. 

The particulars of such entry shall correspond with the particulars given of the 
same goods in the manifest of the ship.” 

Section 87, which is also one of the material sections for the present purpose, 
relates to assessment of dutiable goods and is as under: 


“On the delivery of such bill the duty (if any) leviable on such goods shall be 
assessed, and the owner of such goods may then proceed to clear the same for home 
consumption, or warehouse them, subject to the provisions hereinafter contained.” 

We have already set out the provisions of s. 167(37) of the Act. It will be 
noticed that the initial words of the section which relates to punishments for 
offences are, ‘‘the offences mentioned in the first column of the following sche- 
dule shall be punishable to the extent mentioned in the third column of the 
same with reference to such offences respectively:—’’ The schedule, it will be 
noticed, .is in three columns. The first column enumerates the various offences 
and the third column lays down the penalty to be imposed in case of any con- 
travention of the provisions of the Act which amounts to an offence under the 
Act. Column 2 is headed ‘‘section of this Act to which offence has reference’’. 
Tt will be noticed from s. 167(37) that the second column of the schedule men- 
tiong ss. 86 and 187. They are sections of the Act to which, according to that 
column, the offence has reference. Some argument has been advanced before 
us about the effect of column 2 and the reference to ss. 86 and 187 of the Act 
in the second column relating to s. 167(37). There is a note at the end of 
the section which is as under: : 

“Nothing in the second-column of the above schedule shall be deemed to have the 
‘farce of law.” 

s 
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` Tn the view we take of the construction pf a. 167 (37), it will not. bó EE 
for us to’attach any importance to the second column and to the fact that the 
-second column, so far as it relates to s. 167(37), makes’ reference to ss. 86 and - 
137. We.intend to construe B. 167 1%) without „Peeking any” assistance | from 
the second: column. 

To tun io the argument of Mr. Jethmalani. It is said that cl (e) of 
z8. 167(37) is the only provision felating to offences which can, if at all, be 
-applicable to the facta of the case before us and that is the clanse which was 
applied by the Customs Authorities to the case of the petitioners. The argu- 
ment has proceeded that the clause only speaks of mis-statements in regard to 

` the value of the contents of the packages in which the goods were contained. - 
The expression ‘‘value’’, it is sgid, must be construed in its plain, ordinary 
„and natural sense; and the plain, ordimary-and natural sense of the expres- 
sion ‘‘value’’, according to learned counsel for the petitioners, is the cost price 
of the goods, or, to put it differently, the value of the goods paid by the peti- 
-tioners. It is strongly urged that it would Ke importing words into this clause 
to interpret the word ‘‘value’’ as the ‘‘real value?’ and then to incorporate 
into the penal clause the somewhat artificial definition of the expression ‘‘real 
-value’’, The argument was stressed in the form of an interrogation: ‘‘What 
have I mis-stated!’’ It was said that the petitioners did not make, any mis- 

statement in regard to the value of the goods when they declared the: value 

-of the goods which they themselves had paid and. of which fact there was 
abundant evidence and the correctness of which had not been challenged by, 
-the Customs Authorities. It has also been urged that we are examining a penal 
statute and the language of a penal statute should be strictly interpreted in 
favour of the subject ahd against the Revenue. 

Now at first blush the argument may seem somewhat attractive, but an’ 
‘examination of the relevant provisions and particularly the language of 
s. 167(37) shows that it is not well-founded. In coming to a determinatior as 
-to the meaning of a particular word or expression in a statute, it is permissible 
-to consider two points: (i) the external evidence derived from extraneous cir- 
cumstances such as the previous legislation and decided cases, and (ii) the in- 
ternal evidence derived from the statute. This is of particular cogency when 
- the internal evidence is afforded by the other clauses of the section itself. 
As we shall presently point out considerable light is thrown on this question 
of interpretation of cl. (c) when we scrutinise the provisions contained in the 
- other clauses which are relevant for the purpose of ascertainment of the true 
meaning and effect of s. 167(37)(c) of the Act. A'good deal has been said” 
about the broad principles on which penal statutes should receive interpreta- 
tion. In a general sense it is true to say that a penal statute should be strictly 
interpreted in favour of the subject. But the distinction between a strict 
and a liberal construction has considerably dwindled with regard to all classes 
- of statutes, whether penal or not, and the rules of interpretation are now sub- 
~stantially the same rules when one has to deal with modern enactments; and 
the reason for this is that all modern Acts are framed having regard to equit- 
able as well as legal principles. Penal statutes are construed with reference. 
-to. the true meaning and the real intention of the Legislature as is done in the 
case of other statutes. It is not our purpose to suggest that there are no spe- 
cial considerations which weigh with the Court when it is interpreting a penal 
-statute. The considerations indubitably are there, but when we speak of the 
canons of construction there is no distinction between a strict and a liberal 
construction of a penal statute. Of course, in a penal statute, ‘‘where you 
-depart from an ordinary ae of the words used, the intention of 
-the Legislature that those words should’ be understood in a more large or 
popular sense must plainly appear’’. It is well established that those who 
contend that a penalty may inflicted must show that the words of the Act 
-distinetly enact that it shal be incurred in the present circumstances. They 
must fail if the words are equally capable of a construction that would, and 
-one that would not, inflict the penalty. The more correct version of this doc- 
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i "fairly. construéd and‘ faithfully applied accordifg to the intent of the Legis-: 

Mes “tito, without, unwarrantable. severity on thé one ‘hand or, unjustifiable lenity *: 

e other, "in cases of doubt the Courts inclining to mercy.” (gee, Craies._ 
is oh tute Law,” 5th edn., p, 504). : 

. * Clause (8) sof 8. 167 (37) cannot, ‘be read jn. isolation as the ‘argument ‘of 
CEt Jéarned, counsel fot ‘the petitioners ‘séems to ask us to do. ‘The langnage of’ 
el (a) ‘itself shows that'it is.a patt of-one whole sentence and’ ‘one comprehen~ 

Tie 4d ‘séive statement, afd it has to be read inthe context of the preceding clauses. 
“1 ‘of that-section. Section 167 (87) is enacted under four gub-heads, and cl. (ey 
sah, Ssvone of them.’ Clause (a) rules that in case the packages in which the goode” 

“| are: ‘contained ‘differ widely from the description given in the’ bill -of entry, or” 

oan „application a passing them, the packages together with the whole’ of tha?! 
aa ae 3' contained therein shall ‘be liable to confiscation and the person congepn- | 

a ahy such offence shall be liable to a penalty not exceeding one thousand, 

os etei Clause (b) speaks of ‘‘the contents thereof”, méaning thereby thet | 
..° > contents of the packages in which the goods are contained, ‘and rules that if  ' 

oe the contents have been -wrongly ‘described ‘‘in’ such, bill or application” (Be 

ae, he eee the, denominations, -characters or evans, according to -which. such: 


ne goods are chargeable with.duty’’, a like p will be imposed. Clause (c) ` 
Fi _. rules that if” ‘the. contents of such p Ni haye been misstated in regard: tos ` 
y SOF kEm quantity or vae a like penalty be ibp `The ques = 


mrs eean rat of awa in s8. 167 oy ue makes it clear eon doubt that the en, 
; `! „ment "ig ‘a’ mis-statement as to sort, quality, quantity or value of the E s 
an a . the" bill of entry or application for passing of the goods. * Both els. (a) and : 
> (b) jo terms eigen and . explicit “refer to the bill of “entry and application 
`- for, passing of ithe ‘. Therefore, the misstatement in respect of which & , 
ae can bé' cane “under, cl: (o) must bs a misstatement in the bill of, 
ee éntry or application for passing óf the goods.” Section 167(37) of the Act 
a oe does. not.ih terms refer to the provisions of.the Act relating to the contents ' 
. f 3 of the bill of entry: or.application for passing ‘of the goods. True, column’ 2 
ae _. in the schedule refers to ds. 86 and 137: But we propose iń this. case,to ignorò 
af “thé coritent of column 2 and examine the” point solely from the language of 
Pan ye >» the ‘enacting parts of the statute. Section: 29, which states the. erucial. daw, 
ae - requités, the owner of the goods to declare “in “his bill of. entry’’ or shipping 
' bill, as the,case may -be, the ‘‘real value’” of the goods to the best of his know- ‘ 
H ` “ledge and belief. That section imposes an obligation on the owner ‘of the>goods 
Pe .. to- declare the ‘‘real value’ of the.goods in his bill of entry: and if in the bill’ 
‘ a a “of, entrx the owner of the goods fails tó declare the ‘‘real value’’ of the goods 
E to the best.of his knowledge and belief, that obviously, would-be a mis-stdte- 
f ie A ment. The other relevant section is, s. 86, the provisions. of which we have- 
already stated’ in examining the scheme of the Act. That section in terms 
refefs to s.°29. ‘Therefore, s. 167 (37) (c) ,must be: read along with ss. 29 ang.” 
. "86 of; the ‘Act. ° 
f ace ‘. If that’ be the law; and-we’ have little ‘donbt tHat it is, the expression cyano?” m 
in cl. (e), of s. 167 (37) "must mean; in the light of the cognate ~ sections; the 
‘real “value” of the goods; and the real ‘value óf the goods can only ‘ba: the 
zn valne” of. the’ goods in accordancé with the definition contained ‘in s. ` 80. 
ae . _ Although wo -have stated in our judgment that we will not look at the contents 
Ue go & ‘of column'2,in the schedule, we do not intend to be understood to say | it.” 
ve ot permissible to the Court, in interpreting any of the provisions of s. 167, 
var. Fto look at column 2; but ‘that, ‘would only be`for facilitating reference, and ir 
“oj doing so, the Court ‘would: take care to see that nothing in the second column 
© > of-the schedule is deemed to haye ‘the: ‘force’ of law. In fairness to Mr.. Jeth- 
.. malani we ‘may observe that he stated i in the course of his arguments that the 
GA To column may be looked at a8 a L port of a a ae note’ ae the: Court”. 
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may ee: home: secede from the second column for ‘the'p ibis of viewing Be 
drift of the section. „For thé ‘reasons. discussed above,. we have ‘reached : 
“eonelusion that. the expression “‘yalue’’ in g. 167(37) (c) means .\‘real alae” ` 
of the, goods as required: to be stated under.8. 29° and as defined-in s. 30. as 

The next contention: pressed before us by learned counsel fot the petitioners: * 
‘has been that the misstatement referred- tg in s. +167 (32)(a) ‘means an inten-’ 

tional ‘mii-statement. It is urged ‘that there can be no misstatement where: 
T owner of the ‘goods has stated the value of the goods actually paid by him..; 
It ig said that there must be mens rea established beforé it can be held that + 
there. was & misstatement in regard to the value of the goods made by the, i 
owner of the-goods. We shall assume for the purpose of the pre- . 2. 
sent „Argument that, there should be the element of mens rea in a heat this ba 


” 


nature, viz., an offence under s. 167(37)(c). But as we have already observed, my ite 


the’ words ic misstated” and ‘‘value’’ in cl (c) must be-read in the eqntext . 
of the other cognate provisions of the Act, and' when we turn to s. 29 it is’ . 
clear that it enforces a duty on the owner of the goods to state. the’ “real; - 
value’? of the goods in the sense-in which that expression is defined in's.” 30. 
So if the real value of the goods is not stated by the owner in -the bill of aty 
that-would be a mis-statement deliberately made by him. Therefore, there is ' 
little snbstance in the‘ contention that- the expressions ‘‘mis-stated’’ and ' 
‘value’? can only émbrace the. actual value of the ‘goods paid, by the, owner, : 
therefor and nat the real value of the goods as ‘regnired by 8. 29. re 


: It is ‘next argued that the order made by the customs authorities ‘is not in: 
accordance Wwith s'30(b) of the Act. It is said that. the goods bore’upon them. |: 
‘“the trade mark of the indenting agent and the trade 'mark was printed aftere ` 
` every two or three poras ‘at selvedge, and the trade mark was ‘“‘Kaybee 60”. +. 
Thet trade mark of the indentor, so, it has been“argued, had the effect, òf put- ' 
ting these goods in a class by themselves; ‘because goods of other merchants, 
even: though they may in a general sensa be said to be of like kind and quality, 

` cannot strictly be regarded; as goods‘ of like-kind and quality, because ‘they _ 
would not bear the distinctive mark of the indenting agent. THe érux, of the 
. argument is that these goods purchased by the petitioners are sut generis, and =:'*, 
‘if they are sus generis; they can bý themselves be regarded ‘as goods of “like ` 
kind and quality”? m the meaning. of that expressién as used in both the - 
cls. (a) and (b) of s. 30. Religneę in- this connection has been placed by 
learned counsel for the petitioners on the decision of their Lordships of the , 
Privy Council’ in the case of Vacuum Od Co. v. Secretary of State for. India.’ * 
Now, that was a éase in which by any reagonable ‘standard the goods in ques- 
ton had to pe treated as sut generis. . Another case to which our attention , 
has been drawn by Mr. Jethmalani is Ford Motor Co. of India v. Seoretary of 
State for Indta.* The goods in that case were motor vehicles. It is extremely. , 
difficult for us to see how the doctrine of sui generis, which foind favour 
vith their Lordships of the.Privy Council in the two ċases. menfioned above, 
“can possibly apply to’the facts of the case before us. The goods in “question 
„are Spun Rayon Gaberdine, and it is impossible to treat these goods as a class .~: | 
“by themselves for the purpose of the enquiry before us. Therefore, the pre. 

- sent argument must be negatived. In-the view we take of the matter, itis ^ 

‘ not necessary, to examine. some orig decisions to‘which our attentjon was 
drawn by ‘learned counsel. 

The case before us was dealt with by the authorities aig B. ` 3005 ‘ot ‘the 
Act, as indeed they were bound to do, and.the last argument of learned coun- 
sel“is founded on the -effect of s. 30(b). Tt is said that the. words. ‘‘ goods of, 

‘the like kind and quality’ in s. 30(b) would: include the goods’ of- the owner, 
himself. This proposition pressed by learned counsel,for our acceptance: is, : 
as we shall immediately point out, based on,a fallacy. Support was sought 
to be derived for the argument from the above decisions of thePrivy Council 
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"hat the words ‘like kind and quality”? in 8. 80(a) aia very wall ple to 
the goods of the owner himself if the goods were sut generis. It was said 
that the words “‘like kind and quality’’ in s. 30(b) would also ‘include goods 
which are sus generts. For the purpose of the présent case, we shall aasume 
that learned counsel is right in this first premise of hia syllogism.: Then “it was 
said, and this was his second premise, that. the goods of the - ‘petitioners bear- 
ing trade mark ‘‘Kaybee 60” are goods which fall in a class by themselves 
and sui generis and, therefore, they should be regarded as goods of like kind 
*, and quality. This second premise is wholly unsound, and one has only to look 


at the language of s. 30(b) to see that it is so. - Section 30(b) requires that, l 


where the price is not ascertainable the real value of the goods shall be deemed 
“to ‘be the cost at which goods of the like kind and quality could be delivered 
- at such place. This must, of. necessity, mean in a case of the nature before us 


. “. goods other than those the real value of which has to be determined by appli- 


` 


:¿» cation of the definition given in s. 30. It was,on the footing of the above-' 


mentioned two premises that the argument proceeded ‘that in ascertaining thé 

' value of goods of like kind and quality the customs authorities should have 
taken into consideration the price paid by the petitioners themselves. Our 
attention was drawn by learned counsel to certain observations made in some 
reported cases. But we do not deem it necessary to examine. them because 
those observations were made in different contexts and the question which 
ariies for our determination did not directly arise for the decision of 
the Court in any of those cases. It is extremely difficult for us to see how 
goods of the nature before us, of which the real value has to be ascertained, 
can themselves be the data for the application of s. 30(b). But the submission 

® of Mr. Jethmalani ia otherwise. That appears to us to be the fallacy under- 
lying the. whole argument. 5 

- These were the contentions raised before us in support of the appéal by 
learned counsel for the petitioners-appellants. In our judement, they fail 

and the appeal must be dismissed with costs. 

There are cross-objections brought by the respondents ‘to the appeal. The 
cross-objections relate to the offence under s. .167(8) of the Act read with 
3.°8(2) of the Imports and Exports Control Act, 1947. The brief argument 
of Mr..Porus Mehta, learned counsel for the respondents to the appeal, who 
has urged these crogs-objections before us, is that for the purposes of s. 167(&) 
ofthe: Act and s8. 3(2) of the Imports and Exports Control Act the value of 
the goods must be the ‘‘real value’’ and that the licence of the petitioners per- 
mitted them to import goods only of the ‘‘value’’ of Re. 8,260. The real 
value of the goods was ascertained to be Rs. 3,588 and, therefore, goods of the 
value of Re. 328 more were imported. by the petitioners. In our opinion, 
Mr. Justice K. K. Desai was right in the conelusion reached by him when he 
‘allowed the petitioners’ contention on this part of the case. The licence of 
the petitioners speaks only of c.i.f. value of the goods and it is the c.i.f. value- 
of the goods and not the real value of the goods, which, as we have said, is ay 
notional vatue, that is relevant for the purpose of the offence alleged to have 
‘been committed under g. 167(8) of the Act read with s. 3(2) of the. Imports , 
and Exports Control Act, 1947. We are in agreement with the reasons which 
found favour with the learned trial Judge on this part of the case to which 
the eross-objections relate. There is, in our judgment, no “substance in the 
cross-objections, and they will be dismissed with costs. 

Before we part with this appeal, we should like to note that the petition 
related to two amounts of penalty—Rs. 825 and Rs. 160. We may observe 
that, it was open to the petitioners to appeal to the higher authorities under 
the machinery contained in the Act itself. But the petitioners did not choose 
to adopt ‘that course which they would normally be expected to do, but sought 
relief through this Court by way of an extraordinary writ. In a number of 
cases we have said that these are matters of discretion with the Court and a 
party. cannot come before us as a matter of right. We have also said that we 
would be very slow to entertain these matters where the disputes relate to 
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small Sae unless some question of principle was involved or the’ nature . 
and circumstances of the case were such as would invite the ready interference 
of this Court in order to,do substantial justice between the parties. We were 
informed by Mr. Jethmalani that the pregent petition was filed in Court as 
a test case because similar goods of very large value were. being imported , 
into the couritry and it was felt desirable that the expeditious remedy by way 
of a writ should be sought by the petitioners. We have. proceeded with the 
hearing of this appeal on that assurante given by learned counsel. In this 
case:we have also assumed that whén Rule Nisi was granted in this matter ` 
„the learned Judge must have’ taken into consideration this aspect of the mat- 
ter. We may observe that in cases where small penalties are imposed by the, 
customs authorities and no fundamental. right of the ‘subject is violated, the 
Court should be ‘rather slow in Rule Nisi unless itis satisfied that a 

prima facie case has been made out for the interference of this. Court by 
ie of any of the extraordinary writs,,and the circumstances of the case 
demand its interference. We may also observe that a petitioner who seeks 
relief from this Court by issuance of any of the prerogative writs should take 
care to set out in his petition the reasons why he approaches this Court instead 
of adopting the normal machinery available to him under the Act by appeal- 
ing to higher authorities. 

On the view taken by us, both the sopal and. the EE E will be 
dismissed with costs. Costs to be taxed on long cause scale. Two counsel 
certified. ; 

Appeal. and Orometiieotions dismissed. 


Solicitors for the E Vachha & Co. 
Solicitor for the respondents: G. MH. Divekar. 


APPELLATE CIVIL. 


Before Mr. Justice Shah and Mr. Justice Patel. 


VAKRATUNDA CHINTAMAN DEO v. THE SPECIAL LAND 
ACQUISITION OFFICER, POONA.” : 

Land Acquisition Act (I of 1894), Secs. 3, 23, 24—Land assessed as agricultural ‘lend and 
valued as such tn assessing compensation payable to occupante—Whether such land 
can be treated as fit for non-agricultural use in valuing interest of clatmant—Whe- 
ther Land Acquisition Officer can assess compensation payable to occupants and 
claimant in separate proceedings—Compensation whether can be awarded ta claim- 
ent on account of circumstance that land may be put to non-agricultural use after 
acquisition—Whether compensation payable to claimant Inamdar can be awarded 
as market value or as compensation for damage. “ 

Lands which are assessed to land revenue as agricultural land and which are 
valued in assessing compensation payable to the occupants as land fit only for agri- 
cultural use, cannot in valuing the interest of the claimant therein be treated as. 
fit for non-agricultural use. 

When land is acquired, all the interesis of the owners of the land but not the 
interest of the State are notified for acquisition and after the composite value for 
all these interests is assessed the compensation is distributed amongst the owners. 
of the diverse interests in the land In apportionment proceedings. Where, therefore, 
_ the Land Acquisition Officer proceeds to assess the compensation payable to the 

*” occupants in one proceeding and the compensation payable to the claimiant in a 
separate proceeding, such proceedings would be irregular. 

The circumstance that the land under acquisition may be put to non-agricultural 
use after it is acquired by the State has to be ignored under s. 24 of the Land Ac- 


* Decided, March 16/August 26, 1959. First d by A. A. Bedshah, Civil J Fi Senior ` 
A No. 505 of 1956 (with First Appeals Poona, in Land Reference No. 182 of 
oe, 506 and 507 of 1956), from the ep 1953. , 


- g 4 s 
. * s 
> 


a502 . PNE a THE BOMBAY LAW BHPORTER. ` [VoL LXI. 


quisition Act, 1894, and compensation cannot be awarded to the claimant on that 
account, 

A benefit to miie out,of Jand is “land” within’ the meaning of a 23 of the Land 
Acquisition Act, 1894, and by the’ aquisition of that interest the claimant becothes 
entitled to the market value thereof on the date of the publication of the notifica- 
tion. Therefore, compensation payable to a claimant for extinction of his interest 
as Inamdar of the land can be awarded ay market value of that interest and not 
aa comparator ‘tor dirgaga Sad. betsy cried ip) C220 gar cenk paletiura asdi 
amount awarded to him. 

Every piece of land within ‘x municipal area may not be amumed to have an 

immediate building potentiality. 7 ? i 


hae facta are stated in the judgment. 


Y. J..Gharpure and D. V. Diarap, for the eas 
Y.Y.: Chandrachud, Government Paden for respondent No. 1. 


. Sean J. These are three appeals from awards made by the Civil Judge, 8_D., 
Poona, in a group of land acquisition references. By a notification published 
on December 12,°1946, in exercise of powers under g. 4 of the Land Acquisi- 
tion Act, the Government of Bombay notified for acquisition 276 acres and 
85 gunthas of land out of the village of Aundh, in the district of Poona, for 
the National Chemical Laboratory. The lands at the date of the notification 
were in the possession of occupants. The claimant, who is one of the Inamdars 
of the village, was awarded Rs. 4,093-9-6 as capitalised value of agricultural 
assessment receivable by him in respect of the lands from the occupants. The 
occupants were separately awarded compensation for compulsory acquisition 
of their interest in the Jands. We are, in these appeals, not concerned with 
the compensation which was awarded to the occupants of the lands. It may 
be noticed, however, that compensation was awarded to the occupants on the 
footing that the lands were assessed and’ put to agricultural use and had no 
immediate building potentiality. The claimant, who is one of the Inamdars 
of the village and is entitled to a six anna share in the Inam, prayed for 4 
reference to the District Court at Poona, claiming that he was entitled to the: 
capitalised value of the non-agricultural assessment of the land. A reference 
was accordingly made and was transferred for trial to the Civil Judge, Senior 
Division, and was numbered 132 of 1953. Before the Civil Judge, Senior 
. Division, the claimant demanded compensation for extinction of his rights to 
“ mines, minerals: ete. in the land and he also demanded compensation for 
extinction of the Inamdar’s right to receive non-agricultural assessment on the 
footing that the lands had at the date of the notification acquired a building 
potentiality. The Civil Judge, Senior Division, rejected both the claims. 
- ‘He held that the claimant failed to establish that he was the owner of any 
mines or minerals in the lands, and that the lands had at the date of the 
notification not acquired any building potentiality. It appeared, however, 
that the Land Acquisition Officer committed an error in stating that the assess- 
ment of Survey No. 100B out of the lands notified for acquisition for the 
National Chemical Laboratory was Re. 9 per annum and in capitalising the 
zagseasment at 30 times and in awarding to the claimant compensation accord- 
ingly. The assessment of the land 8. No. 100B was Rs. 90 and not Ra. 9. The 
trial Judge rectified that mistake and awarded an additional amount of 
“Rs. 2.480 to the claiment for his six anna share in the compensation. But the 
learned trial Judge did not award the 15 per cent. solatium m addition to the 
amount awarded nor did he award any interest on that amount to the claimant. 
Against the award made by the Civil Judge, the claimant has preferred appeal 
‘No. 505 of 1956 and has claimed that out of the total area of 273 acres’ and 35 
' gunthas, even if it be assumed that only 2 per cent. of the area be taken to be 
developed and assessed to non-agricultural use, at the rate of Ra. 49-8-0 per 
acre the Inamdars will be entitled to 30 times Rs. 287-120 and that the clai- 
‘mant’s six anna share out of the same will be Ra. 3,374-3-0. 
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By another notification published, on December 2, 1948, 5 acres and 
19 gunthas, an area of land in village Aundh, in the possession of occupants, was 
notified for acquisition for the Fruit, Experimental Station. Compensation 
-was awarded to the occupants who were in occupation of the land on the foot- 
ing that, the land was agricultural land and had no building potentiality. The 
claimant was awarded Re. 222-3-0 by the Land Acquisition Officer as his six 
anna share in the capitalized. value of the agricultural assessment. The 
claimaint feeling dissatisfied with the award made by the Land Acquisition Off- 
<er applied for a reference to the District Court at Poona. A reference was . 
accordingly made and was numbered 72 of 1958. In this reference also the - 
claimant demanded the capitalized value of non-agricultural assessment of 
the land. The trial Judge negatived the claim and .dismissed the reference. 
It may be observed that in this case the Land Acquisition Officer had awarded 
to the claimant 15 per cent. solatium on the capitalized value of his share of 
the asseasment and the right of the claimant to that compensation was though 
somewhat reluctantly affirmed. Aggrieved by the award made by the Civil 
Judge, Senior Division, Appeal No. 506 of 1956 is preferred to this Court by . 
the claimant. 

By a third notification published on May 11, 1950, the Government of 
Bombay notified for acquisition 29 acre and 26 gunthas out of the village 
Aundh for a Serum Institute. The land was in the possession of occupants 
who were awarded by the Land Acquisition Officer compensation on the foot- 
ing that the land was capable of agricultural use and had no building poten- 
tiality. The claimant was awarded Rs. 599-10 for his six anna share of the 
capitalized value of the agricultural assesament. The claimant was dissatisfied 
with the award made by the Land Acquisition Officer and applied for a refe- 
rence to the District Court and a reference was accordingly made and trans- 
ferred to the Civil Judge, Senior Division, for trial. That reference was 
No. 26 of 1953. Before the Civil Judge, Senior Division, the claimant demand- 
ed a six anna share in the capitalized value of the non-agricultural assessment 
at the rate of Rs. 50 per acre. The Civil Judge, Senior Division, rejected that 
elaim and confirmed the award made by the Land Acquisition Officer and 
: dismissed the reference. It may be noticed that in this case the Land Acqui- 
sition Officer did not award to the clatmant 15 per cent. solatium on 
the claimant’s share of compensation and the learned Judge affirmed that 
order. Against this award Appeal No. 507 of 1956 has been filed in this Court. 

In Appeal No. 506 of 1956 the claim is restricted to Rs. 163-20 on the plea. 
that out óf the total area of 5 acres and 19 gunthas a minimum area of 2 per 
cent. had a building potentiality and the claimant claimed an additional 
amount of Rs. 163-20 being his share in the capitalized value of the non- 
agricultural assessment. 

In Appeal No. 507 of 1956 the claim is restricted to Rs. 330 on the plea that 
out of the total area of 29 acres and 26 gunthas, 2 per cent. of the area had 
a building potentiality and dapitalizing the non-agricultural assessment of 
that area the claimant claimed for his share an additional amount of Rs. 380. 

In these three appeals Mr. Gharpure, who appears on behalf of the claimant, 
has contended that the trial Court erred in holding that the lands under aequi- 
sition had no immediate building potentiality. Mr. Gharpure has invited our 
attention to the fact that a substantial area out of the land of the village 
Aundh covered by Survey No. 25 is occupied by the Government House, 
Poona, and that in the year 1941 an Institute known as Spicer College was 
constructed in a part of the land of this village. Mr. Gharpure has also point- 
ed out that the lands, which have been notified for acquisition for the National 
Chemical Laboratory, were requisitioned by the Government of Bombay for 
the use of the Defence forces and buildings had been’ constructed thereon. 
Mr. Gharpure says that the village of Aundh is in the vicinity of the develop- 
. ed area of the Town of Poona and is included within the limits of the Corpora- 
tion of Poona, and having regard to the extensive building activity in the 
town, contends Mr. Gharpure, there was a reasonable possibility of the lands 
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of the village of Aundh being converted to non-agricultural use in the near 
future and that the claimant was, therefore, entitled to the capitalized value 
of non-agricultural assessment on 2 per cent. of the*total area acquired. 

Mr. Gharpure submits that because the lands have been acquired by the State- 
of Bombay for non-agricultural use the market value of the interest of the 
claimant in the lands should be capitalized on the basis that his right to non- 
agricultural use is extinguished. As we have stated earlier, value of all the lands 
have been assessed in arriving at the compensation payable to the oceupants. 
of the lands on the footing that they were agricultural lands having no build- 
ing potentiality. It is difficult to hold that the lands, which are assessed to 


Jand revenue as agricultural land and which are valued in assessing compen- : 


sation payable to the occupanty as land fit only for agricultural use, should in. 
valuing the interest of the Inamdar therein be treated as fit for non-agricul- 

tnral use. The claimant is, it appears, seeking to take advantage of the some- 
what unusual method of valuation adopted by the Land Acquisition Officer 
of separately valuing the interest of the occupants and of the Inamdars. 


. Normally when land is acquired, all the interests of the owners of the land but 


not the interest of the State are notified for acquisition and after the compo- 
site value for all those imterests is assessed the compensation is distributed 
amongst the owners of the diverse interests in the land in apportionment pro- 
ceedings. We are of the view that in this case the interest of the occupants in 
that land and the interest of Inamdars should have been valued in one pro- 
ceeding for a consolidated amount and thereafter the amount of compensation 
should have been apportioned between the occupants and the Inamdars. But 
the Land Acquisition Officer proceeded to assess the compensation payable to 
the occupants in one proceeding and the compensation payable to the Inamdar 
in a separate procedure. This, in our judgment, was irregular. As however, 
the Land Acquisition Officer has separately valued the claim of the Inamdar in 
the land and separate references have been made to the District Court on the 
assumption that the Inamdars are entitled to claim compensation apart from 
the compensation, which is payable to the occupants, we do not think that sit- 
ting in appeal we will be justified in discarding the laborious enquiry, which 
has been made for assessing the compensation payable to the Inamdars. How- 
ever irregular the procedure may be, we are of the view that the assessment 
of the value of the interest of the claimant as owner of a share in the Inam- 
dar’s rights may not at this late stage be interfered with. 

It is conceded by the claimant, who have been examined in the Courts below, 
that in respect of the lands which has bean occupied by the Government House 
non-agricultural assessment is not received by the Inamdars. It is also con- 
ceded by him that the lands, acquired for the National Chemical Laboratory, 
which were originally requisitioned by the Government of Bombay for the 
Defence forces and on which hutments were constructed, had to be returned 
to the owners in their original condition, i.e. as agricultural lands. The eir- 
cumstance, therefore, that some temporary hutments had during the period 
of requisition been constructed on this land will not, in our judgment, attri- 
bute to this land a building potentiality at the date of acquisition. The land 
at the date of the notification must be regarded as agricultural land. It is 
true that after the Bombay Provincial Municipal Corporation Act was enact- 
ed the limits of the Poona Corporation were extended and the village of Aundh 
is included therein. There is no clear evidence on the record to show that 
ander the Bombay Municipal Boroughs Act this area was included within the 
Poona Municipal area. Even assuming that these lands were so included, in 
our view, every piece of land within the Municipal area may not be assumed 
to have an immediate building potentiality. It is conceded by the claimant 
in his evidence that the building development of the Poona Town had extend- 
ed upto the boundary of the village Bopodi, which is to the Hast of the Govern- 
ment House. The village Bopodi is separated from the remaining landą of 
the Aundh village by an extensive area, which is covered by the Government 
House. It cannot be said that because upto the village Bopodi the building 
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activity had extended at the date of the notification for acquisition, it was in. 
the near future likely to reach the area under acquisition. 

Strong reliance was placed by Mr. Gharpure on the evidence relating to 
construction of the Spicer College in the years 1941-42 in support of the plea. 
that the claimants’ lands have an immediate building potentiality. But these 
lands of the Spicer College are at a considerable distance from the lands which 
are acquired for the National Chemical Laboratory. Again it appears from 
the order passed by the Mamlatdar that the lands on which the Spicer College 
stands were converted to non-agricultural use without the sanction of the Col- 
lector, and fine and non-agricultural assessment were levied for unauthorised: 
conversion. It was admitted by the claimant Deo in his evidence that without 
the order of the Collector he was not entitled to receive the altered assessment. 
Agricultural lands within the Inam village can normally be converted to non— 
agricultural use with the sanction of the Collector, and in the present case, on the 
admission made by the claimant, it cannot be said that he could have claimed’ 
non-agricultural assessment merely because the land was intended to be used for 
non-agricultural purpose by some one. Unless the conversion was sanctioned 
by the Collector, the non-agricultural user could not be made and assessment 
on that basis could not be claimed by the claimant. There is on the record no 
evidence to show that the Collector was approached for conversion of 
the land which it is alleged the intending purchaser or purchasers had a desire 
to convert to non-agricultural use. Elven if we accept the evidence of the 
claimant which is not supported by any documentary evidence, that some 
Sindhi refugees had purchased lands in the village of Aundh for a co-opera- 
tive society and some other persons had also purchased plots of land in that 
village for the same purpose, unless the sanction of the Collector was obtained 
permitting conversion, the assesament-could not be regarded as altered. Ad- 
mittedly in respect of the lands under acquisition, there has not been 
an attempted conversion to non-agricultural use and no part of that land was 
transferred or attempted to be transferred for non-agricultural purposes. The 
circumstance that the land under acquisition may be put to non-agricultural 
use after it is acquired by the State has to be ignored under s. 24 and compen- 
sation cannot be awarded to the claimant on that account. In our view, the 
Land Acquisition Officer and the learned trial Judge were right in holding 
that the lands under acquisition for the National Chemical Laboratory were 
agricultural lands and compensation payable to the claimant can only be 
assessed by capitalizing the agricultural assessment. 

It is true that the lands, which are notified for acquisition for the Fruit 
Experimental Station and the Serum Institute, are adjacent to the Government 
House and that the Spicer College has been constructed in the vicinity of these 
lands. But, in our judgment, for reasons already stated while dealing with 
the lands acquired for the National Chemical Laboratory, these lands also 
cannot be regarded as having acquired any building potentiality and must 
be valued in awarding compensation to the claimants on the footing that only 
agricultural assessment is receivable in respect thereof. l 

The claimant is, therefore, not entitled in the three appeals to the capitaliz- 
ed value of non-agricultural assessment. It is urged by Mr. Gharpure that 
the Land Acquisition Officer and the trial Judge were in any event in error 
in not awarding to the claimant in references Nos. 182 of 1953 and 26 of 1963, 
the 15 per cent. solatium. In our view, that contention is correct and must 
be upheld. The trial Judge in the course of his judgment observed in para. 9 
that he had to find out the ‘‘present value’’ of the loss suffered by the Inam- 
dars due to acquisition of the lands and not the market value of their lands 
and he thought that the 15 per cent. solatium could not be awarded to the 
claimant on the loss suffered by the claimant. In our view, the learned trial 
Judge was in error in so holding. Under s. 8 of the Land Acquisition Act the: 
expression ‘‘land’’ is defined as inclusive of benefits to arise out of land. 
When the Land Acquisition Officer assessed compensation to be paid to the 
claimant for the acquisition of their interest in the land he proceeded in sub- 
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stance to value land. “Under s. 23 of the Land Acquisition Act, the Court in 
‘determining the amount of compensation to be awarded for land acquir- 
ed under the Act has to take into consideration the market-value of the land 
at the date of the publication of the notification under s. 4, subs. (1) and 
lave rtain other specified heads on which compensation for damage may be award- 

Compensation payable to the claimant for extinction of his interest as 
Inamdar of the land can, in our judgment, be awarded as the market value of 
that interest and not as compensation for damage. If the view taken by the 
Jearned trial Judge is correct the claimant will not be entitled to any compen- 
sation whatever. But a benefit to arise out of land is ‘‘land’’ within the mean- 
ing of s. 23 and evidently by the acquisition of that interest, the claimant 
became entitled to the market value thereof on the date of the publication of 
the notification. This view is supported by the form of the award prescribed 
by s. 26, which requires the Judge making an award to specify the amount 
awarded under clause first of subs. (1) of s. 23 and also the amounts, if any, 
respectively awarded under each of the other clauses of the same sub-section. 
It is evident that the Legislature has not contemplated any compensation to 
be awarded which does not fall within the six clauses of s. 23. 

We are, therefore, of the view that the claimant was entitled to the 15 per 
cent. solatium on the amount awarded to him. The learned Judge in the Court 
below also has not awarded interest to which the claimant is in law entitled. 
The claimant will, therefore, be entitled to interest at the rate of 4 per cent. 
on the amount awarded. The award made by the Civil Judge, Senior Divi- 
sion, in reference No. 182 of 1953 is modified by awarding to the claimant 15 
per cent. solatium on Rs. 2,430-0-0 and interest thereon at 4 per cent. per 
annum from November 6, 1949, and in reference No. 26 of 1953, ie. Ap- 
peal No. 507 of 1956, the claimant is awarded 15 per cent. solatium on 
Rs. 599-1-0 and interest at the rate of 4 per cent. from the date on which pos- 
session was taken. In reference No. 72 of 1953 ie. Appeal No. 506 of 1956, 
the claimant is awarded interest on Re. 222-8-0 at the rate of 4 per cent. from 
the date on which possession was taken till payment. There will be no order 
as to costs in all the three appeals. Order accordingly. 


CRIMINAL REVISION. t 


Before Mr. Justice Miabhoy. 
KANAKMAL LALCHAND MUNOT v. THE STATE.* 

Bombay Provincial Municipal Corporations Act (Bom. LIX of 1949), Sec. 813+—Machinery 
of printing press completely destroyed except treadle machines—Printing press start- 
ed again in newly constructed shed after electric installation and purchase of new 
machinery—Applicability of s. 313(1)—Whether a factory newly established or old 
factory re-opened or renewed. 

Section 313(i) of the Bombay Provincial Municipal Corporation Act, 1949, comes 
Into operation if the facts disclose that a particular factory is completely destroyed 


* Decided, A 18, 1958. Criminal Revision 
Application No. 205 of 1058, against the deci- 
zon of N. D. Kamat, Additional Sessions Judge, 
Poona, in Criminal Appeal No. 125 of 1957, 

the order of conviction and sentence 


Magistrate, 
Corporation), 
Case S. T. No. 9280 of 1056. 

+The relevant section runs thus: 

818. No person shall— 

i) newly establish in any premises, 

ve remove from one place to another, 

44) re-open or renew after discontinuance 
for a period of not less than three years, or 

(to) enlarge or extend the area or dimen- 


sions of, 

any factory, workshop or workplace in 
which it is intended to employ steam, water, 
electrical or other mechanical power or 
bakery except with the previous written penk 
ssion of the Commissioner nor shall any person 
work or allow to be worked any such factory, 
workshop, workplace or bekery without such 


permission 

Provided that for the the parpose of clause (iti) 
no such permission shall be required tf during 
the period of discontinuance the machinery 
has not been removed from the place where tho 


factor: Workahop or bakery was originally 
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Hoa Weal irala anr Eai thaw bead baar tas an If, on the other 
hand, the facts establish that the factory was not completely destroyed, but that 
there was only discontmuance of the factory, then, if the factory comes to be re- 
opened or renewed, the offence will not be committed unless the prosecution shows 
that discontinuance was for more than three years, or unless the case comes within 
the proviso to s. 313 af the Act. The test to be applied in each case is to discover 
whether the functions performed or capable of being performed by the undestroyed 
‘parts are such that the factory cannot efficiently function as a unit and can perform 
‘the task of producing the final result or product for the production of which it was 
erected and for which alone it was intended to exist. The substance of the matter 
has got to be considered. If, on the evidence, the substance of the matter turns out 
to be that the old factory has come to be destroyed in the sense that the old factory 
cannot, in substance, perform its function, then, it would come within the purview 

-~ of s. 313(i). On the cantrary, if the substance of the whole matter is that the fac- 
tory has not come to be destroyed but it has only come to be discontinued, then, in 
that case, s. BII{i) would apply. 


"Ta facts appear in the judgment. 


A, Bane, for the applicant-accused. 
A V. Chandrachud, for the complainant. 
yV. H. Gumaste, Additional Assistant Government Pleader, for the State. 


‘MausasHoy J. The petitioner has been convicted for the offence under s. 392 
of the Bombay Provincial Muinicipal Corporations Act, 1949, and sentenced to 
pay a fine of Rs. 100. The conviction is based on the finding that the peti- 
tioner committed a breach of s. 813, cl. (4), of the aforesaid Act. The facta 
which are not in dispute are as follbws: The petitioner, before March 30, 
1956, was conducting a printing prees in the name and style of ‘‘Prakash 

' Printing Puess’’ in house No. 1461-62, Raviwar Peth, Poona City, since the 
year 1984. On March 30, 1956, there was a big fire in that locality and many 
houses, shops and other establishments, situated in that locality including the 

press of the petitioner, were completely destroyed. The finding of 
ie learned Additiondl Sessions Judge, Poona, is that, in the aforesaid fire, 

e building in which fhe press was housed fell down completely and that the 
machinery was completely destroyed, except two treadle machines which escaped 
the ‘blaze. The further finding is that, thereafter, on or about April 23, 1956, 
thé petitioner constructed a iew shed, installed electric installation, purchased 
some machinery :and started the printing press. On the aforesaid facts, both 
the lower Courts havé come to the conclusion that the petitioner had committed 
a breach of s. 318 of the Bombay Provincial Municipal Corporations Act, 1949. 
The clause which the petitioner is found to have contravened is cl. (¢). In 
effect, that clause states fhat no person shall ‘‘newly establish, in any pre- 
mises, any factory’’. The contention of the prosecution is that, by the afore- 
said acts, which the pefitioner has done, he has newly established a factory 
in the premises. On the other hand, the contention of the petitioner is that 
his case comes within the purview of cl. (#) of s. 813. Under that clause, a 
‘person ‘is prohibited from re-opening or renewing a factory after disconti- 
nuance, thereof for a period of not less than three years. Therefore, the con- 
‘tention of the petitioner is that he has only reopened or renewed his old 
factory, and that, as he tas done this, within a period of three years, he is not 
Tiable under s. 813 of the Act. In my opinion, this is a mixed question of law 
and fact. If the facts disclose that a particular factory is completely destroyed 
and fhat, in substance, a new factory has béen brought into existence, then, 
dL. (4) of the Act comes inte operation. If, on the other hand, the facts estab- 
lish fhat the factory. was not completely destroyed, but that there was only 
discontinuance of ‘the factery, then, if the factory comes to be re-opened or 
renewed, the offence will not be committed unless the prosecution shows that 
discontinuance was for more than three years, or unless the case comes within ; 
the proviso to s. 313 of the Act. 
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The argument which was advanced by Mr. Rane was that, in spite of the 
fact that the building and the machinery had been completely destroyed, the 
factory continued to be in existence. His argument was that the lands on 
which the factory-building was situated had remained intact, that, at least, 
two treadle machines had survived, and that the workers of the factory had’ 
not been discharged. In support of his argument, Mr. Rane drew my atten- 
tion to the definition of the word ‘‘factory’’ as given in the Bombay Provin- 
cial Municipal Corporations Act, 1940. That definition refers to the definition 
of the word ‘‘factory’’ as given in the Indian Factories Act. In order that 
there may be 4 factory, it is necessary that there should be premises, that there 
should be ten or more persons working on those premises; and that, in any 
part thereof, manufacturing process must be carried on with the aid of power. 
The word ‘‘premises’’ has been defined in the Bombay Provincial Municipal 
Corporations Act also, and the definition includes a ‘‘land’’. Therefore, the 
argument of Mr. Rane was that’a. factory does not merely mean a building 
in which the business of manufacturing is being carried on. He contended 
that, in order that a thing may be a factory, it is necessary that there should 
be premises, workers and mechanical power, and inasmuch as in the present 
case the workers had not been discharged, the land had remained intact, and 
two machines were saved, the old factory was there and, therefore, it cannot 
be said that a new factory had come to be established, In my opinion, it would 
not be proper to look at the matter piecemeal in the manner urged by 
Mr. Rane. A factory is not merely a juxtaposition or a conglomeration of 
premises, power and workmen, so that if some of these only disappear and one 
or the other of them happens to survive, a factory is still in existence; but a 
factory is an organism, an independent unit performing various functions, and 
in discharge of these functions a part or a function may be so vital in a given 
caso that the question for consideration in each case would be whether, in the 
circumstances, the parts destroyed are such that the factory must be deemed 
to be dead or whether the undestroyed parts keep the thing alive in spite of 
the loss of some of the parts. The test to be applied in each case is tò discover, 

. whether the functions performed or capable of being performed by the un- 
destroyed parts are such that the factory can efficiently function as,a unit and 
can perform the task of producing the final result or product for the pro- 
duction of which it was erected and for which alone it was intended to exist. 
In my.opinion, the substance of the matter has got to be considered. If, or 
the evidence, the substance of the matter turns out to be that the old factory 
has come to be destroyed in the sense that the old factory cannot, in substance, 
perform its function, then, it would come within the purview of cl. (4) afore- 
said. On the contrary, if the substance of the whole matter is that the factory 
has not come to be destroyed but it has only come to be discontinued, then, 
in that case, cL (#4) would apply, and, unless the prosecution establishes that 
thé factory was discontinued for more than three years, a conviction ‘cannot 
be recorded. In the present case, in my opinion, having regard to all the 
circumstances, the learned Judges below were justified in holding that what 
had taken place was that the old factory had substantially disappeared and 
that it did not remain in existence, and, therefore, when, the petitioner erected 
a new shed, and hrought new machinery on the premises, a factory had come 
to be newly established. 

A distinction was sought to be made between ‘the establishment of a new 
factory and newly establishing a factory. It was contended that cl. (1) ap- 
plies only to those cases where a fresh factory, which was never in existence, 
is brought into existence for the first time, and that clause is inapplicable to 
cases where there was a factory once in existence and a new factory is brought. 
into existence in place of old. I am not in agreement with this submission. 
In my opinion, that would be putting an unnatural construction upon the 
aforesaid clauses. Reading cls. (+) and (ws) together, the substance of the 

* whole matter appears to be that the-task in each case is to determine whether 

b ` 
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the old factery is completely destroyed or whether the old factory has only 
been discontinued. If the old factory is discontinued, cl. (#4) applies, and, 
if the eld factory is completely destroyed, and a new factory has come into 
existence, then cl. ($) applies. Therefore, in my opinion, the conviction which 
has been recorded against the petitioner ig correct. 

[The nest of the judgment is not material to this report.] 


Fine reduced: Rule discharged. 


CRIMINAL REFERENCE. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval. 


THE STATE OF BOMBAY v. GAYA DEEPCHAND.* 
Suppression of Immoral Traffic m Women and Girls Act (CIV of 1956), Sec. 3(1)' 
= omer OAG EE EL Jom MANOTA Mote cst, houses, of prostidan: wehather con 
be charged under s. 3(1). 

Section 3(1) af the Suppression of Immoral Traffic in Women and Girls Act, 1956, 
penalises persons who establish and maintain houses of prostitution or act or asalst 
in keeping or managing them. But women or girls who are used for immoral traffic 
in such houses of prostitution are not Hable to punishment under this section. 


Tus facts appear in the judgment. 


N. L. Abhyankar, Special Government Pleader, for the State. 
D. L. Jayawant, for opponents Nos. 1 to 4. 


Korvat J. This is a reference by the Sessions Judge, West Berar Division, 
Akola, recommending that a charge under s..3 of the Suppression of Immoral 
Traffic in Women and Girls Act, 1956 (No. 104 of 1956), framed against the 
four opponents Gaya, Saru, Subhadra and Bani by the Sub-Divisional Magis- 
trate, Akola, in Criminal Case No. 82 of 1958 should be quashed. The prose- 
cation case was that on the outskirts of Akola town near the temple of Kala 
Maroti there is a house of prostitution being run by one Janabai, accused No. 1, ° 
who is the mistress of one Brahmanand. On August 20, 1958, the Sub-Divi- 
sional Police Officer, City Division, Akola, decided to send a customer into this 
house. He was Sheikh Kasam. He was given five currency notes of Re. 1 each 
in the presence of panchas and ordered to go to the brothel and have sexual 
intercourse with one of the girls in that brothel on payment. It was the 
prosecution case that accordingly Sheikh Kasam went to the brothel, talked to 
Janabai, accused No. 1, and asked for a girl or woman for sexual intercourse. 
Accused No. 1 showed. him four girls, the opponents before this Court, and 
Sheikh Kasam selected the opponent Saru, wife of Vikram. He agreed to pay 
Rs. 3 which accused No. 1 accepted. She then allowed Sheikh Kasam to have 
sexual intercourse with Saru in one of the rooms in the brothel The Sub- 
Divisional Officer and the panchas were hiding themsleves in the darkness round 
about the brothel waiting for Sheikh Kasam to come out. It was the prosecu- 
tion case that Sheikh Kasam, after having sexual intercourse, came out of the 
brothel and lighted a cigarette which was a prearranged signal that he had 
done his job. Thereupon the police officers and the panchas raided the brothel 
aad the house of accused No. 1. Three currency notes of Re. 1 each were seized 
from the possession of accused No. 1 and they were attached under a seizure 
memo. 

It was upon these facts that the four opponents along with Janabai were put 
up for trial before the Sub-Divisional Magistrate who framed pais under 
s. 8 of the Act against all of them. 


*Decided, June 26, 1958. Criminal Reference No. 9 of 1959. 


ay 
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I am not coneaened here with sub-s. (2) of s. 3 of the Act but only with sub- 
g. (1) thereof which runs as follows :— 

“Any person who keeps or manages, or acts or assists in the keeping or manage— 
ment of, a brothel shall be punishable on first conviction with rigorous imprisonment. 
for a term of not less than one year and not more than three years and also with fine: 
which may extend to two thousands rupees and in the event of a second or subsequent 
conviction, with rigorous imprisonment for a term of not lem than two yeers and not 
more than five years and also with fine which may extend to two thousand rupees.” 
The sub-section penalises the keeper or manager or the person who acta 
or assists in the keeping or managing of a brothel. It is clear that it is intended 
to hit at persons who establish and maintain houses of prostitution or act 
or assist in keeping or managing them. There is absolutely nothing in the com- 
plaint so far as the four opponents are concerned, from which it can be held 
that they were either keeping or managing or acting or assisting in the ‘‘keep- 
ing or management” of a brothel. On the other hand, it appears that these 
four girls were the unfortunate victims and were the persons who were being 
used by those who kept or managed the brothel or acted or assisted in keeping 
or managing it. 

The Act was passed in pursuance of the International Convention signed at 
New York for the suppression of immoral traffic in women and girls. It was 
never intended that the women or girls used for such traffle should be liable 
to punishment. In this case the accused Janabai was alleged to be keeping or 
managing the brothel and was, therefore, rightly charged; but I am unable to 
see what was the offence which the four opponents had committed. I accept 
the reference and quash the charge framed against the four opponents by the 
Sub-Divisional Magistrate on November 5, 1958. The Magistrate will decide 
for himself whether or not to take action in respect of these girls under any 
of the other provisions of the Act. As to that I express no opinion. 

I cannot part with this case without a word as to the nature of the investi- 
gation undertaken by the police and by an officer of the rank of Sub-Divisional 
Police Officer. The averments in the challan itself are that the police officer 
asked Sheikh Kasam to go into the brothel, ask for a girl on payment, make 
payment and have sexual intercourse with her. It is further admitted that 
under the very auspices of the police, this Sheikh Kasam did enter the brothel 
- and have sexual intercourse with the youngest of the four girls, namely, Saru, 
wife of Vikram. While all this was happening under the guise of lawful 
investigation, the Sub-Divisional Police Officer and the penchas stood in the 
darkness roundabout the brothel and after some time, Sheikh Kasam came 
out and announced by a pre-arranged signal that he had had sexual intercourse 
with the girl. ; 

, To my mind, nothing can be more reprehensible than the conduct of this 
investigation. Under the very auspices of the officers charged with the duty 
of suppressing immoral traffic in women and girls, Sk. Kasam had sexual inter- 
course with Saru. Rather than suppress such traffic, the investigation en- 
couraged it. If investigations under this Act are to proceed in this manner, 

in conceivable cases it will be difficult to determine whether a person was com- 
mitting an offence under the Act or carrying on an investigation. Such investi- 
gations also will not have any salubrious effect upon the public mind and will 
not achieve the object for which the Act was passed. I think it my duty to” 
bring the facta of this case to the notice of the State Government for such 
action as they may choose to take in regard to investigations under the Act. 


Reference accepted. 


1959.] 
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Before Mr. Justice Tambe and Mr, Justice Raju. 


THE SAWATRAM RAMPRASAD MILLS CO., LIMITED, AKOLA (BERAR) 


v. 
KUNDANMAL SARDARMAL JAIN.“ 


Central Provinces and Berar Industrial Disputes Settlement Act (XXIII of 1947), Secs. 


2(10), (12), (13), 23(1), 44¢—C.P. and Berar Industrial Disputes Settlement Rules, 
rr. 36(b) & (c)tt—Industrial Disputes Act (XIV of 1947), Sec. 2(s)—Employee a» 
defined in s. 2(10) whether must be an employee on date he moves District Indus- 
trial Court—Whether under Standing Order 14(1) employee entitled to money com- 
pensation for period of accumulated sick leave after date of his retirement 


An employee as defined in s. 2(10) of the Central Provinces and Berar Industrial 
Disputes Settlement Act, 1947, need not in fact be an employee on the date he moves 
the Industrial Court. So long as he was employed by the employer against whom 
he wishes to raise the industrial dispute or a dispute relating to an industrial matter 
and the dispute raised by him is of the nature required by the definitions of ‘indus- 
trial dispute’ and ‘industrial matter’ in the Act, he is an employee falling within the 


definition of s. 2(10) of the Act. 


P. L. Mayekar v. Amichand,’ applied. 
Under clause 14(1) of the Standing Ordersttł an employee is entitled to receive 
after retirement money compensation in Heu of the accumulated sick leave. 
R. S. Rekhchand v. Mohammad Kasam,’ followed. 


Tue facts are stated in the judgment. 


G. R. Mudholkar, for the petitioner. 
V. P. Bathe, for respondent No. 1. 


Taupe J. This is a petition under arts. 226 and 227 of the Constitution of 
India in which the petitioner the Sawatram Ramprasad Mills Co. Ltd., Akola, 


"Decided, July 2, 1959. Special Civi 
Application No. 818 of 1058. 

The relevant sections are as under :— 

. 8(10)}—'employes’ means any person er- 
ployed by an employer to do any akilled or 
unsk'lled manual or clerical work for contract 
or hire or reward in any industry and includes 
an employee discharged on account of any dis- 
pute relating to a change in respect of which a 
notioe is given under seotion 3] or 82 whether 
before or after the qisohatge. 

Seo. 2(72)—‘industrial dispute’ means any 
dispute or difference connected with an indus- 
trial matter arising between employer and eom- 
pl , Or between employers or employees. 

geo. 2(13}—‘industrial matter’ means an 
matter relating to work, pay, wages, 
hours, yee ts or duties of employers 
or employees, o mode, terms and con- 
ditions of employment or refusal to employ 
and includes questions to— 

(a) the relationship between employer 
and employes, or to the dismissal or non-em- 
plo t of any person, 

(b) the demarcation of function of any 
emp. or class of employee, 

(c) any right or claim under or in respect 
of or concerning an ee submission 
or- award made under Act, and 
Ae what is fair and right in relation to any 
industrial matter having to the interest 
of the person immediately concerned and of 


society as a whole 

Sec. 28(7) The Provincial Government may 
constitute a District Industrial Court for any 
local area to determine such industrial dis- 
putes and to deal with such other industrial 
matters undef the provisions of this Act as 
may be prescribed. 

41. The Provincial Industrial Court or 

a District Industrial Court shall, on a reference 
made by the Provincial Government, and may, 
on an application by any employer or employes 
concerned or by a representative of the emplo- 
yees concerned or by the Labour Officer, 
decide whether any strike or lock-out or 
change of which notice has been given ór which 
has taken place us fll 

tt Rule 86. The District Industrial Court 
within the local area for which it is constituted 
shall have jurisdiction to hear and adjudicate 


upon—-+ 

(b) the prop or legality of an order 
faecal bean a andes de standing 
orders : 


(e) the application and interpretation of 


stan orders; 

ttt Orders for clerical staff em- 
ployed in T Alilis in Madhya Pradesh, 
effective from A 1949, as certified under 


the Industral Employment, (Standing Orders) 
Act, 1946. 

1 (1955) 57 Bom. L. R. 1000. 

2 [1957] N. L. J. 488. 


e 
. 
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seeks to get quashed order dated May 7, 1958, made by the State Industrial 
Court, Nagpur, respondent No. 2 hereto. 

Facts in brief are that respondent No. 1 Kundanmal Sardarmal Jain was 
employed as a clerk in the petitioner mills and at the material time he was 
drawing Rs. 130 inclusive of all allowances. It appears that certain disputes 
relating to the Textile Mills between the employers and the employees of the 
Textile Mills in Berar were referred to an arbitration of Mr. Justice Mangal- 
murti and the award was made by him sometime in the year 1949. In pur- 
snance of that award Standing Orders were framed for different mills. We 
are here concerned with sub-cl. (1) of cl. 14 of the Standing Orders. It reads: 


“Sick leave on full average pay shall be granted io clerks upto a maximum of eight 
‘days in a completed period of one year’s service. This leave is cumulative upto a 
maximum of eight months In the whole service of 30 years an the certificate, each time, 
either of Doctor attached to the establishment or any Registered Medical Practitioner. 
If the clerk is under the treatment of any Registered Medical Practitioner other than the 
Doctor attached to the establishment, he shall send intimation of his illness to the man- 
agement at once by registered post. If such intimation is delayed without reasonable 
cause, he shall forfeit the right to medical leave on that occasion. It shall be open to 
the Manager to get the condition of the employee certified by the Doctor attached to 
the establishment. A clerk shall be entitled to the balance of any sick leave due to 
him on his retirement either before or after completion of 30 years’ service or 55 years 
of age or on termination of his services before the expiry of 30 years’ service or 55 
years of age on any grounds except that of misconduct under Standing Order No. 24.” 

On January 11, 1956, the petitioner mills served a notice on respondent No. 1 
informing him that he (respondent) would be 55 years of age on January 12, 
1956, and, therefore, under the aforesaid Standing Order his services would 
stand terminated and that he would be paid one month’s salary. The Standing 
Order is not before us, but Mr. Mudholkar, learned counsel for the petitioner, 
says that these were roughly the contents of the notice dated January 11, 1956. . 

On June 22, 1956, respondent No. 1 made an application in the District 
Tndustrial Court purporting to be one under s. 23 read with r. 36 of the C.P. 
and Berar Industrial Disputes Settlement Act, 1947, wherein he contended that 
the termination of his services was wrong and in the alternative he claimed that 
termination of his services without payment of money compensation in lieu of 
4 months 6 days accumulated sick leave was wrongful. 

This application of respondent No. 1 was contested by the petitioner mills. 
It was contended by the mills that respondent No. 1 was not entitled to claim 
money compensation for the accumulated sick leave after the date of retirement. 
He had completed the age of 55 and was, therefore, validly retired as and from 
January 12, 1956. The District Industrial Court did not accept the contention 
of respondent No. 1 that he was wrongfully retired but accepted his contention 
negativing that of the petitioner that he was entitled to money compensation 
for the accumulated sick leave and consistently with this finding it ordered that 
Re. 585 be paid by, the mills to respondent No. 1 as money compensation in 
lieu of the accumulated sick leave of respondent No. 1. Feeling aggrieved by 
this order both the petitioner mills as well es respondent No. 1 took appeals to 
the State Industrial Court. Respondent No. 1 challenged the correctness of 
the finding of the District Industrial Court that the termination of the services 
was not wrongful. The petitioner in their appeal challenged the finding of 
the District Industrial Court that respondent No. 1 was entitled to money com- 
pensation in lieu of the accumulated sick leave. The appeal filed by respondent 
No. 1 was dismissed. The appeal of the petitioner partly succeeded. The State 
Industrial Court held that respondent No. 1 was entitled to get money compensa- 
tion for the accumulated sick leave but in its view the District Industrial Court 
could not order payment of the compensation. The State Industrial Court to 
‘that extent modified the order of the District Industrial Court. It is necessary 
to mention that though the question of jurisdiction was not raised before the 
District Industrial Court the petitioner raised that question at the appellate 
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-stage before the State Industrial Court. The contention of the petitioner was 
that respondent No. 1 not being an employee on the date he moved the District 
Industrial Court, the District Industrial Court had no jurisdiction to entertain 
the application. The State Industrial Court in its order appears to have allow- 
ed the question to be raised before it and has decided it against the petitioner. 
`The petitioner, therefore, has preferred this petition. . 

Mr. G. R. Mudholkar, learned counsel for the petitioner, has raised two queg- 
: tions before us. In the first instance he contends that respondent No. 1 not being 
-an employee on the date he moved the District Industrial Court, the District 

Industrial Court had no jurisdiction to entertain an application under s. 28 
read with r. 36 or s. 41 of the Act and in the alternative Mr. Mudholkar con- 
‘tended that respondent No. 1 was not entitled to claim money compensation 
for the period of accumulated sick leave after the date of his retirement. In 
«our opinion koth the contentions have no force and are covered by two autho- 
ritiea of this Court. 

As regards the first contention regarding jurisdiction of the District Indus- 
‘trial Court, it is true that reepondent No. 1 was not an employee on the date 
:he moved the District Industrial Court but then that is not a condition pre- 
cedent for moving the Industrial Court. On the language of s. 41 which 
authorises certain persons to move the Industrial Court an employee is entitled 
to move it in respect of an industrial dispute. The definition of employee is 
» contained in s. 2(10) of the Act. It reads: 

“ ‘employee’ means any person employed by an employer to do any skilled or un- 
: akflled manual or clerical work for contract or hire or reward in any industry (and 
includes an employee dismissed, discharged ar removed on account' of any industrial 
+ dispute).” 
This definition of employee is in part materia with the definition of ‘workman’ 
- contained in s. 2(s) of the Industrial Disputes Act, 1947. Under the Act, i.e. 
~the Industrial Disputes Act, 1947, matter was taken to this Court in P. L. 
Mayekar v. Amichand.’ A certain dispute between dismissed employees and 
-an employer arose. The employees were dismissed prior to September 16, 1952. 
The State Government on September 16, 1952, made a reference about 
an industrial dispute to the Industrial Tribunal. Consequent thereon the Tri- 
‘bunal made an award and directed the employer to reinstate the dismissed 
employees. An appeal against that order failed. This Court was then moved 
-and the contention raised by Mr. Gupte, learned counsel on behalf of the 
. employer, was that looking to the definition of workman contained in s. 2(s) of 
-the Industrial Disputes Act, 1947, and inasmuch as the workmen were dismiss- 
-ed prior to the date of reference by the State Government, they did not fall 
within the definition of workman. and, therefore, no industrial dispute could 
"be raised with regard to them. MRepelling this contention of Mr. Gupte, the 
‘tearned Chief Justice observed (p. 1004) : 

“...There is no reason whatever, looking to the definition of ‘workman’, to restrict 
the expression ‘employed’ to the point of time which Mr. Gupte suggested it should be 
- restricted. So long as the workman was employed by the employer against whom he 
-wishes to raise the industrial dispute and the dispute is of the nature required by the 
+ definition of ‘Industrial dispute’, he is a workman falling within the definition of s. 2(s).” 
We are in respectful agreament with the aforesaid observations. They how- 
„ever will have to'be read with slight modification in view of the fact that the 
field covered by the expression ‘industrial dispute’ used in the Industrial Dis- 
putes Act is included in the expressions ‘an industrial dispute’ and ‘an indus- 
-trial matter’ used in the C. P. and Berar Industrial Disputes Settlement Act, 
1947. The ratio of the said decision so far as the C. P. and Berar Industrial 
Disputes Settlement Act is concerned, in our opinion, should be:— 


“There is no reason whatever, looking to the definition of an ‘employee’ to hold that 
“he must in fact be an employee on the date he moves the Industrial Court So long 


' 1 (1985) 57 Bom. L. R. 1000. 
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as the employee was employed by the employer against whom he wishes to raise the- 
industrial dispute or a dispute relating to an industrial matter and the dispute raised 
by him is of the nature required by the definition of ‘industrial dispute’ and ‘industrial. 
matter’, he is an employee falling within the definition of section 2(10) of the CP. 
and Berar Industrial Disputes Settlement Act.” 

Section 28(1) provides that the State Government may constitute a District 
Industrial Court for any local area to determine such industrial- disputes and 
to deal with such other industrial matters -under the provisions of this Act as- 
may be prescribed, and these matters are prescribed by r. 36 of the rules framed. 
under the Act. We are here concerned with cls. (b)-and (c) of r. 86. Under 
these clauses, the District Industrial Court is empowered to interpret a Stand- 
ing Order and adjudicate upon the propriety or legality of an order passed by 
an employer under the Standing Order. The dispute raised in the instant case- 
by respondent No. 1 relates to the interpretation of cl. 14 of the Standing- 
Order and the legality of the order made by the petitioner mills on J anuary 11, 
1956, under that clause, whereunder the petitioner mills had ordered that ree-- 
pondent No. 1 should be retired from January 12, 1956, on payment of one 
month’s salary only. In these circumstances, in our opinion, there is no sub- 
stance in the contention of Mr. Mudholkar that the District Industrial Court 
had no jurisdiction to entertain the application. 

The second question that respondent No. 1 is not entitled to money compen- 
sation in lien of the accumulated sick leave after the date of retirement is also- 
covered by a decision of a division Bench of this Court reported in R. 9. Rekh- 
chand v, Mohammad Kasam? to which one of us (Tambe J.) was a party. The- 
Standing ‘Order which fell for construction in that case was in identical terms. 
with the Standing Order in the present case and though the dispute raised im 
that case was under the Payment of Wage Act one of the questions raised in 
that case was the same as is raised before us and it was held therein that am 
employee was entitled to receive after retirement money compensation in lier 
of the accumulated sick leave under the aforesaid Standing Order. We see no» 
reagon to take a different view. 

In the result, therefore, the petition fails'and is dismissed with costs. 


Petition dismissed. 


- 


INCOME-TAX REFERENCE. 


Before Mr. Justice Shah and Mr. Justice S. T. Desai. 


M/S SULTAN BROTHERS PRIVATE LTD. v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY CITY UO, BOMBAY.*® 
Indian Income-taxr Act (XI of 1922), Sec. 12(4)—Applicability of s. 12(4)—Whether - 
section applies where there is letting of building for running hotel and furniture- 
and fixtures installed therein for such purpose. 

Section 12(4) of the Indian Income-tax Act, 1922, will apply only Hf the primary- 
letting is of machinery, plant or furniture and the secondary letting is of the- 
buildings and the two lettings are inseparable. 

Tue facta appear in the judgment. 


N. A. Palkhwala, with R. J. Kolah, for the petitioner. 
G. N. Joshi, with R. J. Joshi, for the respondent. 


Suan J. The assessees, who are a limited company, obtained on lease a plot 
of land at the Backbay Reclamation in Bombay and ptt up a residential build-- 
ing which could be adapted for use as a hotel, and furnished the same by- 
installing furniture and fixtures and let it out to a tenant under a deed dated. 


2 [1887] N. L. J. 483. renos No. 69 of 1958. 
*Deoided, July 2, 1959. Incoome-tax Refe- 
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August 30, 1943, for six years for using it as a hotel: . After the expiry of the 
period of the lease another deed of lease was executed on August 13, 1949. 
By that lease the lessee agreed to pay a net monthly rental of Rs. 5,950 
for the lease of the building and Rs. 5,000 for the hire of furniture and. 
fixtures. Initially, the Income-tax Officer assessed the rental income under 
s. 12 of the Income-tax Act. For the assessment year 1952-53, the assessment 
proceedings were brought before the Tribunal and the Tribunal observed 
in the course of its judgment, though that question did not arise in that case, © 
that ‘‘the question whether income from that property should be computed 
under Section 9 or under Section 12 deserves further scrutiny’. The Income- 
tax Officer then computed for the assessment year 1953-54 the income out of’ 
.the building under s. 9 of the Income-tax Act and the income derived from 
hiring of the furniture and fixtures under s. 12 of the Act. Against the order 
passed by the Income-tax Officer, the assessees appealed to the Appellate Assis- 
tant Commissioner. That Officer substantially confirmed the order passed by 
the Income-tax Officer. There was an appeal by the assessees to the Income- 
tax Appellate Tribunal and the Tribunal affirmed the view of the taxing autho- 
ities. At the instance of the assessees, the Tribunal has referred the following 
question : 

“Whether on the facts and circumstances of the case, the income derived from. 
letting of the bullding constructed on Plot No. 7 is property to be computed: under: 
section 9, 10 or under section 12 of the Income-tax Act?” 


The question whether the income derived from the letting of the building 
and the furniture can be assessed under s. 10 is easily answered. Neither 
before the Income-tax Officer nor before the Appellate Assistant Commissioner 
was the contention ever advanced that the assessees were letting out the build- 
ing as a business venture. This contention was advanced for the first time 
before the Appellate Tribunal and the Tribunal negatived it holding that 
there were no materials which justified it. It was urged that from the 
ownership of the property used as an asset of a business concern income was 
being obtained. In our view, there is nothing in the deed of lease which sup- 
ports the contention of the assessee, nor are there any materials on.the record 
which justify that view. The income derived from the letting of the building 
and the furniture and fixtures cannot therefore be computed under s. 10 of the 
Act. 


Section 9 of the Income-tax Act makes provision for computation of income’ 
under the head ‘‘Property’’. Section 10 makes provision for computation of 
income received from business and s. 12 for computation of income received 
from other sources. By cl. (3) of s. 12 which was added by Act VII of 1939 
it was enacted that where an assesacse lets on hire machinery, plant or furni- 
ture belonging to him, he shall be entitled to allowances in accordance with the 
provisions of els. (iv), (v), (vi) and (vii) of subs. (2) of s. 10. Evidently 
by enacting this clause, the Legislature intended to give the benefit of those 
four mie of s. 10(2) to an assessee who was not carrying on a business of 
letting out on hire machinery, plant or furniture but who had as an owner of 
the property let out the same. By cl. (4), which was added by Act XXIII of 
1941, an additional provision was made granting the benefit of the provisions: 
of cls. (iw), (v), (vt), and (vss) of sub-s. (2) of s. 10 to the owner of the build- 
ing when he had let on hire machinery, plant or furniture belonging to him, and’ 
also the building, and the letting out of the building was inseparable from the 
letting of the machinery, plant or furniture. For computation of income receiv- 
ed from buildings under s. 9, a provision for granting allowances in accordance’ 
with cls. (4), (v), (vi) and (vis) of subs. (2) of s. 10 has mot been made. 
Evidently by el. (4) of s. 12, a different category was sought to be created’ 
in respect of which the prescribed allowances were to be given to the owner 
of certain buildings-in the computation of his income. Clause (3) and (4) of 
g. 12 have, in our judgment, to be read together. By cl. (5) an assesseer 
becomes entitled to the prescribed allowances before the income received from . 
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letting out of machinery, plant or furniture is included in his total income 
and to a similar allowance in respect of certain buildings under cL (4). But 
“that benefit can only be given in respect of buildings, provided the conditions 
prescribed by subs. (4) of s. 12 are fulfilled; and those conditions are that 
there is a letting on hire of machinery, plant or furniture belonging to the 
assessee, that along with that letting the buildings are let out- and that the 
letting of the buildings is inseparable from the letting of the said machinery, 
plant or furniture. In our judgment, it was intended by the Legislature that 
the primary letting must be of the machinery, plant or furniture and that 
together with or along with such letting there is a letting of buildings, 
the two lettings being inseparable from each other. It is only if these condi- 
tions are fulfilled that the taxable income of the buildings will be computed 
under sub-s. (4) of s. 12. We are unable to accept the argument of Mr. Pal- 
khivala that if there is a letting on hire of machinery, plant or furniture and 
there is also a leiting of a building and that the two lettings are inseparable, in 
computing the income from the building, the lessor will be entitled to the 
allowances under cls. (tv), (v), (vs) and (vis) of subs. (2) of s. 10.° The 
condition of inseparability of the lettings is not the only condition prescribed 
by the Legislature to enable the lessor of the building to qualify for the bene- 
fits of the allowances under the specified clauses of s. 10(2). . We are, there- 
fore, of the view that if the primary letting is of machinery, plant, or furni- 
ture and the secondary letting is of the buildings, and the two lettings are 
inseparable, then only will the provisions of sub-s. (4) of s. 12 apply. 

Mr. Palkhivala contends that even if that be the true interpretation of sub- 
s. (£) of s. 12, in the present case, the primary letting is of the furniture and 
fixtures and the letting of the building is incidental thereto. He invites our 
attention to the fact that a substantial sum has been spent for providing furni- 
ture and fixtures, and the monthly rental of the furniture and fixtures alone is 
Rs. 5,000 whereas the rental of the building is Rs. 5,950. Mr. Palkhivala 
contends that under the terms of the lease no special importance having been 
given to the letting of the building on the one hand or furniture and fixtures 
on the other, the Court must have regard to the fact that the entire unit was 
intended to be let for the purpose of a hotel and was in fact let out for the 
purpose of running a hotel, boarding and lodging house or a restaurant, and 
that the intention was to let out the unit in which the primary letting was of 
the furniture or fittings or fixtures. We are unable on the plain words used 
in the document to accept that contention. What has been let out is the build- 
ing constructed by the assessees, and for making the building fit for running 
a hotel or a boarding and lodging house or a restaurant, furniture and fixtures 
have been installed. It cannot be said in the case of such a lease that the lease 
was primarily of furniture and not of the building. 

Mr. Palkhivala says that in para. 7 of the judgment of the Tribunal, an erro- 
neous statement was made as to the true effect of s. 10(2) (vt) and (v), but we 
do not think that anything turns in this case upon the alleged erroneous state- 
ment relating to the true effect of these clauses. 

On the view taken by us, the question will be answered as follows: 

“the income from the building will be computed under Section 9; income from 
furniture and fixtures under Section 12(3); and that no part of the income is taxable 
under Section 10.” 

The asseasee to pay the costs of the Commissioner. 

No order on the Notice of Motion. 


Solicitors for the petitioner: Mulla & Mulla & Craigie Blunt & Caros. 
Solicitor for the respondent: P. G. Gokhale. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Raju. 


RAISAHEB SETH GOPIKISAN AGARWAL MINE OWNERS AND 
EXPORTERS v. SALES TAX OFFICER, GONDIA CIRCLE, GONDIA.* 
Central Provinces and Berar Sales Tax Rules, 1947, Rr. 67, 19—Central Provinces and 

Berar Sales Tax Act (XXI of 1947), Sec. 11(2)—-Whether Sales Tax Officer con 

transfer case to Assistant Commissioner—Validity of issue of notice under s. 11(2) 

by Sales Tax Officer when case transferred by him to Assistant Commissioner. 


Under the relevant rules framed under the Central Provinces and Berar Sales Tax. 
Act, 1947, the Sales Tax Officer -or the Assistant Commissioner has jurisdic— 
tion in the first instance to deal with all the cases of registered dealers in: 
the Vidarbha region and scrutinize their returns, and it is only when he finda 
from the material on record or it is established that the gross turnover or 
taxable turnover of the assemsee in the year preceding the year of assess- 
ment exceeds the pecuniary limit, he has fo transfer the case to the Assist— 
ant Commissioner. The Act has by necessary implication conferred jurisdic- 
tion on the Sales Tax Officer to determine what are the cases which fall within his 
jurisdiction. Therefore, whatever he does upto that stage eg. issue of a notice under. 
s. 11(2) of the Act, is done by him within his jurisdiction, even if he thereafter reach— 
es a conclusion that the case is triable by an Assistant Commissioner. 


Tus facts appear in the judgment. 7 


S. W. Dhabe, for the petitioner. 
N. L. Abhyankar, Special Government Pleader, for the respondents. 


Taxes J. This judgment in Special Civil Application No. 401 of 1958 shalF 
also govern the decision of Special Civil Application No. 402 of 1958. Both 
these petitions arise out of the matter arising out of the Central Provinces and 
Berar Sales Tax Act, 1947. Petition No. 402 relates to the year 1952-58 and 
petition No. 401 relates to the year 1953-54. 

Rai Saheb Seth Gopikisan Agarwal, petitioner in both the cases, was a regis- 
tered dealer at the material time within the meaning of the Sales Tax Act. 
The petitioner is a proprietor of the business known as Rai Saheb Gopikisan 
Agarwal Mine Owners and Exporters, having his office at Tumsar, a place im 
Vidarbha region. The petitioner’s firm, according to him, carries on business 
of extracting manganese and exporting the ore outside India‘ The petitioner’s. 
accounting year is from Diwali to Diwali. The petitioner, therefore, has chosen 
this year for the purpose of the sales tax? Accordingly the year 1952-53 was. 
for purposes of accounting from October 19, 1952, to November 6, 1958, and 
the year 1953-54 was from November 7, 1953, to October 26, 1954. During both: 
these years the petitioner filed before the Sales Tax Officer, Gondia Circle, 
(respondent No. 1 in both the petitions) quarterly returns, but those returns. 
were blank, as according to the petitioner no sale having taken place within the 
Vidarbha region he was not liable to pay any amount by way of sales tax under- 
the Act. It appears that both these cages were taken together by the Sales Tax 
Officer though separate orders in each case were passed. On July 20, 1955, the- 
Sales Tax Officer issued two notices in respect of the two years under subs. (2) 
of a. 11 of the Act to the petitioner calling upon him to:— 

“(@) to produce evidence or have it produced in support of the returns; 

(H) to produce or cause to be produced accounts, registers, cash memoranda, or- 
other documents out of those shown in the appended List.” 
The cases were then heard ‘and it appears that on December 23, 1955, Mr. 8. N. 


*Decided, July 8, 1959. Special Civil Application No. 402 of 1088). 
Hoation No. 401 of 1958 (with Spovial Gel 
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Agarwal, agent of the petitioner, made a statement before the Sales Tax Officer, 
in the case relating to the year 1953-54, that for the year under assessment the 
gross turnover was more than Re. 20,00,000. On the basis of the statement it 
appears the Sales Tax Officer transferred both the cases to the Assistant Com- 
missioner, Sales Tax, for necessary action. The Assistant Commissioner later 
on gave notice on September 25, 1957, to the petitioner. A copy of the notice 
filed by “the petitioner in Special Civil Application No. 401 of 1958 
(Annexure B) shows that it was a notice under sub-s. (3) of s. 10 of the Act. 
It appears that the Assistant Commissioner treated the blank returns filed by 
-the petitioner as failure on his part to furnish the returns. By this notice, 
‘therefore, the Assistant Commissioner called upon the petitioner to show cause 
-why action should not be taken against him. The proceedings continued before 
the Sales Tax Commissioner for some time and under the order of the Com- 
-missioner of date May 28, 1958, both these cases were transferred back to the 
Sales Tax Officer. On July 4, 1958, the Sales Tax Officer issued a notice 
-nader sub-s. (2) of s. 11 against the petitioner in respect of the year 1952-53, 
and he issued another notice on the same day, purported to be one under sub- 
-a. (3) of s. 10, sub-ss. (4) (a) and (5) of s. 11, and subs. (1) of s. 22-C of the 
Central Provinces and Berar Sales Tax Act, 1947. By both these notices the 
“petitioner was called upon to appear on July 24, 1958, in both the cases. 

The petitioner appeared in response to the notices and it appears that the 
cases were not taken up on July 24, 1958, but were taken up on August 26, 1958. 
-On behalf of the petitioner an objection was raised that the notices dated July 4, 
1958, having been issued after the expiry of a period of three years for which 
it was propased oe the assessment, were bad in law and, therefore, no 
action could be en against the petitioner. This objection of the petitioner 
was overruled by the Sales Tax Officer by his order dated August 27, 1958, on 
the ground that the notice under s. 11(2) of the Act was first issued to the 
petitioner on July 20, 1955. This notice was within the period of three years 
nd hence the proceedings against the petitioner were tenable. It is these two 

„orders of August 27, 1958, against which these two petitions are filed. 

Mr. Dhabe, learned counsel for the petitioner, contends that the notices of 
date July 20, 1955, have no validity in the eye of law. Admittedly, the Sales 
‘Tax Officer himself held that he had no jurisdiction to deal with the cases and 
has transferred the cases to the Assistant Commissioner on December 23, 1955. 
' The notices of July 20, 1955, given by the Sales Tax Officer have, therefore, 
-no legal validity and no proceedings could be founded on the basis of those 
notices. The only notices which are legal and valid, according to Mr. Dhabe. 
are the notices of July 4, 1958. Those notices were given after a period of 
three years, are therefore bad in law and no proceedings could be founded on 

«the strength of those notices. Reliance is placed in support of this contention 
on a Full Bench decision of this Cotrt reported in Bisesar House v. State of 
Bombay.' 
Mr. Abhyankar for the respondents contends that the notices of date J aly 20, 
1955, are valid. The Sales Tax Officer had jurisdiction to deal with the cases. 
- Tt has not been shown by the petitioner that the Sales Tax Officer was incom- 

petent on July 20, 1955, to deal with the cases. The action and the proceed- 
‘ings could be founded, therefore, on the basis of those notices. The proceed- 
“ings commenced on the basis of those notices are, therefore, valid. In the 
. alternative Mr. Abhyankar contends that even if it is held that the only valid 

notices in these cases are of date July 4, 1958, then the effect of the aforesaid 
„decision of this Court is taken away by virtue of s. 6 of the Bombay Sales 

Tax Laws (Validating Provisions and Amendment) Act, 1959 (Act XXII 
- of 1959) which came into force on April 18, 1959. 

The first question that arises is whether the notices issued by the Sales Tax 
Officer under sub-s. (2) of s. 11 of the Sales Tax Act on July 20, 1955, were 

-valid notices. As already stated, the petitioner is a registered dealer. The 


1 (1958) 60 Bom. L. R. 1895, ¥.n. 
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petitioner had in fact filed returns for both the years 1952-58 and 1953-54 
though the returns were. blank. Section 11 reads :— 

“11. (1) If the Commisstoner is satisfied that the return furnishef by a dealer in 
respect of any period are correct and complete, he shall assess the dealer on them. 

(2) If the Commissioner is not satisfled he shall serve the dealer with a notice ap- 
pointing a place and day and directing him— 

(i) to appear in person or by an agent entitled to appear in accordance with the 
' -provisions of section 11B;- 

(H) to produce evidence or have tt produced in support of the returns; or 

(Hi) to produce or cause to be produced any accounts, registers, cash memoranda 
vor other documents as may be considered necessary by the Commissioner for the pur- 
spose.” 
‘Sub-section (3) of s. 11 provides that after hearing the dealer or his agent 
sand the evidence produced in compliance with the requirements 
-of cl. (#) or cl. (sis) of sub-s. (2) and such further evidence as the Commis- 
ssioner may require, the Commissioner shall assess him to tax. Section 11 
-when read together with the provisions of s. 3 and the rules makes it clear that 
the powers conferred by s. 11 could also be exercised by other Sales Tax 
Officers to the extent they are conferred on them by the State Government. 
It is not in dispute that the Sales Tax Officer is one of such persons appoint- 
ed under the Sales Tax Act. It is to be seen whether on July 20, 1955, the 
‘Sales Tax Officer was an authority competent to deal with the cases of the 
petitioner and issue the notices of that date. Sub-section (2) of s. 3 provides 
-that persons appointed under sub-s. (1) (the Sales Tax Officer is one of such 
persons), shall, within such areas as the State Government may specify, exer- 
«ise such powers as may be conferred and perform such duties as may be 
‘imposed, by or under the Act. 


In exercise of these powers certain rules have been framed. Clause (1) of 
T. 19 provides that every registered dealer shall furnish to the appropriate 
‘Sales Tax Officer quarterly returns in the prescribed form within one calendar 
month from the expiry of the quarter to which the return relates. Rule 67 
prescribes the powers which could be exercised by the various persons 
appointed by the State Government under subs. (1) of s. 3. The entry 
relevant to this case is entry No. 8. The relevant part thereof, as it then 
stood, reads as follows :— 


Sr. No. Section Description of power i of officer and 
ei eae Fn 
8. 11, 11.4, To make an assessment or reassessment of 
12 and 12A tax or penalty or to fix a date for payment 
or to extend the date for payment of such 
tax or penalty or to allow the payment 
of tax or penalty by instalments and to 
exercise all othe: powers under these sec- 
tions— 


4 


{a) in respect of a dealer other than a dealer Ansistant Commissioner (with 
‘having no place of business in Vidarbha the previous approval of the 
Tegion whose gross turnover of the year Commissioner for imposition 


pieoeding the period of assessment, ex- ` of penalty). 
ceeds 20 or taxable turnover of the 


el ae of asgeesment 
Rs. 4 


the period of asseasment does MoAA of aeiia]. 
not exceed Rs. 20 lakhs or whose taxable 
tammover of the year preceding the period 
-of assesment does not exceed Rs. 4 lakhs 
-or in respect of a dealer who has no ‘“‘yeer” 
-preceding the period of asseasment or in 
respect of any other dealer not a i 
clause (a) or (0). 
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Under the provisions of r. 19 the Sales Tax Officer was competent to receive- 
the returns filed by the petitioner before him, and looking to the 8th entry in: 
r. 67 it is clean that the Sales Tax Officer had jurisdiction to deal with all 
cases of the assessees in Vidarbha whose gross turnover of the year preced-- 
ing the year of assessment did not exceed Rs. 20 lakhs or whose taxable turn- 
over of the year preceding the period of assessment did not exceed Re. 4 lakhs.. 
Now, on July 20, 1955, two notices were issued by the Sales Tax Officer under 
s. 11(2) to the petitioner, one relating to the year 1952-58 and another relat-- 
ing to the year 1953-54. It has not been shown that there was any material 
on record to show that the gross turnover of the year preceding these relevant 
years exceeded Ra. 20 lakhs. It has also not been averred that there was any- 
material before the Sales Tax Officer at the time he issued notices, from which. 
it was possible for him to ascertain that the gross turnover or the taxable 
turnover of the year preceding exceeded Rs. 20 lakhs or Rs. 4 lakhs respec- 
tively. It is no doubt true that on December 23, 1955, the agent of the peti- 
tioner for the first time stated before the Sales Tax Officer that the sales during 
the year 1953-54 were more than Rs. 20 lakhs, but this statement can hardly~ 
have any bearing in considering the position obtaining on the material on 
record on July 20, 1955. Further, this is only a statement of an agent made 
in the case. It does not mean that it is true. In these circumstances and on 
these facts, in our opinion, the Sales Tax Officer had jurisdiction to deal witk- 
the petitioner’s case and issue notices under s. 11(2) to him on July 20, 1955. 
Proceedings initiated on those notices were, therefore, validly started. These 
notices were issued within a period of three years. The petitioner was made 
aware within a period of three years that the Sales Tax Officer was not satis- 
fied with the returns filed by him and that he would have to satisfy the Sales- 
Tax Officer about the correctness of the returns or otherwise would have to- 
pay tax in respect of the taxable turnover during those years. The petitioner: 
was thus proceeded against within three years of the expiry of the periods 
for which he is being assessed. The Full Bench decision, in our opinion, has- 
therefore no application to the facts of the case. 


Mr. Dhabe then argues that the Sales Tax Officer having iranata the: 
cases to the Assistant Commissioner of Sales Tax on December 23, 1955, on 
the basis of the petitioner’s agent’s statement that the sales during the year: 
under assesament were more than Rs. 20 lakhs, all what was’done by the Sales 
Tax Officer prior to the date was wiped out and, therefore, the notices issued” 
by the Sales Tax Officer on July 20, 1955, lapsed. 

We find it difficult to accept this contention. The Sales Tax Officer on the 
view he took transferred these two cases pending before him to the Assistant: 
Commissioner. True, there is no express provision enabling the Sales Tax 
Officer to transfer a case to the Assistant Commissioner, but it is inherent in 
the relevant provisions of the rules made under the Act. The relevant provi- 
sions are that all the returns filed by registered dealers are received first by 
the Sales Tax Officer, but the cases of registered dealers in the Vidarbha region 
get dealt with either by the Sales Tax Officer or the Assistant Commissioner- 
depending on the amount of gross turnover or taxable turnover of the asseasee 
in the year preceding the year of assessment. By necessary implication it 
follows that the Sales Tax Officer has jurisdiction in the first instance to deal with 
all the cages of registered dealers in the Vidarbha region and scrutinize their 
returns, and it is only when he finds from the material on record or it is established’ 
that the gross turnover or taxable turnover of the assesses in the year preceding 
the year of assessment exceeds the pecuniary limit, he has to transfer the case to: 
the Assistant Commissioner. As already stated, it has not been established’ 
or even pleaded that there was any material on record before the Sales Tax 
Officer on July 20, 1955, when he issued notices under s. 11(2) from which 
he could infer that the petitioner's gross turnover or taxable turnover m . 
the respective preceding years was above the aforesaid pecuniary limit. He 
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was, therefore, acting within his powers in issuing the said notices 
dated July 20, 1955. ` 

The Sales Tax Officer is an officer appointed under the Act and owes existence 
to the Act. The Act has by necessary implications conferred jurisdiction on 
him to determine what are the cases which fall within ‘his jurisdiction. It, 
therefore, cannot be said that whatever he does up to that stage is done by 
him without jurisdiction, even when he reaches a conclusion that the case is 
“ triable by an Assistant Commissioner. In our opinion, therefore, the fact 
that the Sales Tax Officer transferred the cases of the petitioner to the Assis- 
tant Commissioner on December 23, 1955, cannot have the effect of rendering 
invalid what had been previously done by the Sales Tax Officer. The conten- 
tion of Mr. Dhabe that the notices issued by the Sales Tax Officer on July 20, 
1955, under s. 11(2) of the Act lapsed on December 23, 1955, must fail. In 
view of our finding on this question it is not necessary for us to consider the 
validity or otherwise of the notices of July 4, 1958, in view of s. 6 of the 
Bombay Sales Tax Laws (Validating Provisions and Amendment) Act, 1959, 
which came into force on April 18, 1959. 

The position then that emerges is that the notices dated July 20, 1955, under 
s. 11(2) of the Act were validly given and they had at no time lapsed. The 
proceedings that are being taken against the petitioner were thus initiated 
under the said notices with three years of the expiry of the assessment 
periods. It, therefore, cannot be said that the proceedings that are being 
taken against the petitioner are bad in law or that the Sales Tax Officer has 
no jurisdiction to deal with them. Subsequent notices given on July 4, 1958, 
cannot affect this position. They are not notices initiating the proceedings 
against the petitioner and, therefore, are not liable to be quashed. 

In the result, both the petitions fail and are dismissed with costs. Only 
one set of costa is allowed. 


Petitions dismissed. 


INCOME-TAX REFERENCE. 


Before Mr. Justice Shah and Mr. Justice S. T. Desai. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY-L BOMBAY 


i v. 
PURSHOTTAMDAS THAKURDAS.* 
Indian Income-tax Act (XI of 1922), Secs. 18A(8), 18—Dividend income of resident 
asseasee whether falls within s. BEE DERE OETA Ome petro eevee, 
income under s. 18A(6). 


Dividend income of an assessee who is a resident is not exempt from the opera- 
tion of s. 18A(6) of the Indian Income-tax Act, 1922, and, therefore, penal interest 
can be levied under that section in case of such income. 

S. T. Desai J. The words “income to which the provisions of section 18 do not 
apply” in s. 18A(6) of the Indian Income-tax Act, 1922, read contextually can only 
mean that while determining the amount of penal interest under, s. 18A(6) and 
applying the ratio of eighty per cent to the amount of tex paid in advance and the 
amount of tax determined at the regular assesament, the Income-tax Officer must 
exclude from the amount of tax determined at the regular assesament the amount 
of tax for which provision is made under s. 18, that is the amount of tax which is 
deducted at source under sub-ss, (2) to (3D) and the amount of tax which is to 
“be treated as paid by the assessee under sub-s. (5) of s. 18. 


Tue facts appear in the judgment of Shah J. 


*Decided, July 3, 1959. Income-tax Reference No. 45 of 1958. 
L.R—96. 
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G. N. Joshi, with R. J. Joshi, for the applicant. 
N. A. Palkhwala, for the respondent. 


Sman J.’ The assessee has a large dividend income beside income from 
securities, property, business and other sources. By notice under s. 18A (1) 
of the Income-tax Act the assessee was called upon to make advance payment 
of tax on so much of his income from which tax was not deducted at source as 
was included in his total income of his latest previous year in respect of which 
he had been assessed. The assessee submitted a statement of his income for 
8.Y. 2002 and estimated his total income including foreign income at 
Rs. 4,64,000. He claimed that to Rs. 3,64,000 out of his total income s. 18 
of the Income-tax Act applied and the income to which s. 18A applied was 
Rs. 1,00,000. He estimated that Rs. 32,940 were payable as income-tax 
on the income to which s. 18A applied and Rs. 2,44,812 were payable as super- 
tax on the total income of Ra. 4,64,000. After claiming credit for Re. 10,000 
for double income-tax relief, the asseasee estimated Rs. 2,67,752 as payable by 
him as advance tax. The Income-tax Officer holding that the assessee had paid 
tax under subs. (2) of s. 18A, on the basis of his estimated income, which was 
less than 80 per cent. of the tax determined on the basis of regular assessment, 
ordered him to pay penal interest under s. 18A(6). Against that order an 
appeal was preferred to the Appellate Assistant Commissioner, and that OM- 
eer held that to the dividend income received by the assessee s. 18 did not 
apply and that the assessee was bound to inelude his dividend income in his 
estimate under s. 18A(2), and he accordingly confirmed the order passed by 
the Income-tax Officer. The assessee appealed to the Income-tax Appellate 
Tribunal, and the Tribunal by its order, which is somewhat cryptic, appeared 
to take the view that dividend income was income to which the provisions of 
s. 18 applied and, therefore, in assessing liability to pay penal interest on 
the estimate made by the asseesee dividend income was not liable to be taken 
into account; and as s. 18A(6) of the Income-tax Act did not apply to divi- 
dend income, the assessee was ‘‘not liable to pay penal interest in respect of 
the’ dividend income”. At the instance of the Commissioner of Incometax 
this reference has been made, and the question which falls to be determined 
is whether dividend income of an aasesace who is a resident falls within s. 18 
of the Income-tax Act. 

Under the Indian Income-tax Act, tax is assessed and paid in the succeed- 
ing year upon the result of the previous year of account. This makes a 
departure from the scheme of the English Income-tax Act under which the 
subject of assesment is the income of the year of assessment though the 
amount is computed by reference to the income of the preceding year. But 


the Legislature has by enacting s. 18A made a provision for imposing liability i 
upon tax-payers who have been previously assessed and even upon those who -, 


have not been assessed to make advance payment of tax in respect of income 
for which provision is not made under s. 18 for deduction of tax at the time 
of payment. Sections 18 and 18A between themselves exhaust all the cate- 
gories of taxable income. At the relevant time, by sub-s. (2) of s. 18 the per- 
gon responsible for paying any income chargeable under the head ‘‘salaries’’ 
was required to make deduction of income-tax and super-tax on the amount 
payable at a rate representing the average of the rates applicable to the esti- 
‘mated total income of the assessee under that head. By sub-s, (3) the?person 
responsible for paying any income chargeable under the head ‘‘intetest on 
securities’’ was, unless otherwise prescribed in the case of any security of the 
Central Government, required at the time of payment to deduct income-tax 
but not super-tax on the amount of interest payable at the maximum rate. „By 
sub-s. (34) income-tax at the maximum rate was required to be deducted: by 
the person responsible for paying interest, not being interest on securities, 

any person not being a resident in British India. By sub-ss. (3B) and (3C) 
super-tax was to be deducted at the time of payment by the person responsible 
for payment of interest not being interest on securities payable to a person 

4 : 


1959.) COMME. INO.-TAX v. PURSHOTTAMDAS—Shah J. "1528 


not resident in, British India. The tax was liable to be paid on the amount 
by which the amount of interest exceeded the maximum amount chargeable 
with super-tax, unless the rate was determined by order of the Income-tax 
Officer. Similarly, under sub-ss. (3D) and (3H) super-tax was liable to be 
deducted at the time of payment out of dividends payable to a shareholder 
who was\not a resident in British India. The tax was to be deducted at the 
appropriate rate applicable to the total dividend income, unless the rate was 
. determined by order of the Incometax Officer. The provisions relating to 
deduction at the time of payment of tax under s. 18, at the material time, 
accordingly applied to the head of salaries from which income-tax and super- 
tax were required to be deducted at source, the head of interest on securities 
from which:income-tax but not super-tax was liable to be deducted at source 
and the head of interest other than interest on securities payable to non-resi- 
dents from which income-tax and super-tax were liable to be deducted 
at source, and to the head of dividend on shares payable to non-residents from 
which super-tax was liable to be deducted. Section 184, which was incorpo- 
vated for the first time by Act XI of 1944, provides for advance payment of 
tax. By the first sub-section it is provided that the Income-tax Officer may 
require an assessee to pay advance tax in specified instalments in the case of 
sgo much of his income, in respect of which provision is not made under s. 18 
for deduction of income-tax at the time of payment, as is included in the total 
income of the latest previous year in respect of which he is assessed. By sub- 
‘gs. (2) it is provided that if the asseasee ordered to pay advance tax, estimates 
that the part of his income to which subs. (1) applies for the next following 
year is leas than the income on which he is ordered to pay tax, and he wishes 
to pay an amount less than the amount ordered, he may submit his own esti- 
mate of the tax payable by him calculated in the manner prescribed, by sub- 
s. (1). Subsections (1) and (2), however, provide for advance payment of 
tax in the case of income in respect of which provision is not made under s. 18 
for deduction of tax at the time of payment, and provision for deduction of 
income-tax at the time of payment is made under s. 18 only in respect of the 
categories, of income set out hereinbefore, dividend income payable to a resi- 
dent being not one of such categories. ' 
Mr. Palkhivala for the assesses conceded that in the assessment of income 
for the assessment year 1947-48 the assessee’s dividend income was computed 
at Rs. 3,11,376, and that even the assessee had returned a gross amount of 
Rs. 3,24,275 under the head dividends. If s. 18 did not apply to the dividend 
income, evidently the estimate made by the asseasee on September 18, 1946, 
of hig dividend income was grossly inadequate. Dividend income being not 
income in respect of which provision is made in s. 18 for deduction of income- 
tax at-the time of payment, the assessee was bound in estimating his income to 
- include- the entire income in the estimate and to pay appropriate tax thereon. 
There is nothing in s. 18(5), on which reliance was placed by Mr. Palkhivala, 
which supports the view that dividend income received by a shareholder is 
income in respect of which provision is made for deduction of income-tax at 
the time of payment. Section 18(5) of the Income-tax Act provides inter alia 
that any sum by which dividend has been increased under sub-s. (2) of s. 16 
js to be treated as payment of incometax on behalf of the shareholder and that 
credit shall be given to him for that amount in the assessment of the follow- 
ing year. By s. 49B, where any dividend has been paid, credited or distri- 
buted or is deemed to have been paid, credited or distributed to any person 
-yho is a shareholder of a company which is assessed to income-tax in the tax- 
able territories, such person shall, if the dividend is included ‘in his total 
income, be deemed in respect of such dividend himself to have paid income- 
tax. (exclusive of super-tax) of an amount equal to the sum by which the divi- 
dend has been increased under sub-s. (2) of s. 16. It is evident that a company 
pays tax on its own profits, but when dividend is distributed out of those 
profits, with a view to avoid double taxation, mcome-tax which has been paid 
by the company on that dividend is deemed to have been paid by the share- 
7 + 


e 
1524 THE BOMBAY LAW REPORTHR. (vou. Lok 


holder if the dividend income grossed up under s. 16B by the addition of the 
tax paid is included by the asseasee in his total income. There is in truth in 
the case of dividend ee no deduction of income-tax at the time of pay- 
ment, but by a fiction the Legislature regards the income-tax paid by the 
company’as paid on behalf of the assessee on the latter’s dividend income. 
Section 18(5) of the Income-tax Act undoubtedly provides that the sum by 
which dividend has been increased under s. 16(2) shall be treated as a pay- 
ment of income-tax on behalf of the shareholder; but provision is not made 
under s. 18 in respect of dividend for deduction of income-tax at the time of 
payment. Under s. 18A(2), therefore, when the assessee estimated his income 
in respect of which provision was not made for deduction of income-tax under 
s. 18, he was bound to include therein all his dividend income and to pay tax 
thereon computed in the manner prescribed by subs. (1) of s 18A. 

Mr. Palkhivala submits that even if that view be correct, the aseeasee could 
not, for failure to pay tax on dividend income, be ordered to. pay penal inte- 
rest under s. 18A(6). Counsel invites our attention in suppart of his argu- 
ment to the difference in the phraseology used in sub-s. (1) and in sub-s. (6), 
and submits that liability to pay penal interest may, by virtue of s. 18A(6), 
be incurred if the tax paid is less than 80 per cent. of the tax payable under 
the regular assessment on income which does not include dividend income. By 
sub-ss. (1) and (2) of s. 18A the Legislature has imposed an obligation upon. 
assessees to pay advance tax ‘‘in the case of income`in respect of which’ provi- 
sion is not made under section 18 for deduction of income-tax at the time of* 
payment’’, and by sub-s. (6) an asseasee may be ordered to pay penal interest 
when the tax paid by him on his own estimate is less than 80 per cent. of the 
tax determined, so far as such tax relates to ‘‘income to which the provisions 
of section 18 do not apply”. Mr. Palkhivala submits that the Legislature 
having included in sub-s. (6) a wider category of income, if there is some pro- 
vision in s. 18 relating to a head of income even though that provision does not 
provide for deduction of tax at the time of payment, failure to pay advance 
tax on that head of income will not attract the penal provisions of s. 18A(6). 
In my judgment, the expression ‘‘income in respect of which provision is not 
made under section 18 for deduction of income-tax at the time of payment” in 
subs. (1) of s. 18A and the expression ‘‘income to which the provisions of sec- 
tion 18 do not apply’’ in subs. (6) of s. 18A have substantially the same con- 
notation. If in the total income on which advance tax may be ordbred! to be 
paid under sub-s. (1), or in the estimate whereof made under subs. (2), the 
dividend income must be included, it is difficult to hold that in making a 
provision for imposing a penalty for not paying adequate advance tax the 
Legislature intended that the ratio of 80 per cent. was to be applied bet- 
ween tax on an estimated income which included dividend income and tax om 
regular assessment on income which did not include dividend income. It is 

expressly provided that if the assesses pays tax on his own estimate under 
subs. (2), and the tax paid is less than 80 per cent. of the tax determined on 
the basis of regular assessment on income to which the provisions of s. 18 do 
not apply, the asseasee is exposed to the Liability to pay penal interest. The 
Legislature having imposed an obligation to pay advance tax on the estimated. 
income on which tax is not deducted at source, and also having prescribed a 
penalty for making on an erroneous estimate, payment of tax which is less 
than 80 per cent. of the tax determined on regular assessment, I am unable, 
in the absence of compelling reasons, to make a distinction between dividend 
income and other heads of income on which by s. 18A(2) advance tax 
is required to be paid. 

Mr. Palkhivala invited our attention to subs. (3) of s. 18A in which 
also’ the Legislature has used the expression, “‘that part of his income to which 
the provisions of section 18 do not apply”. Sub-section (3) applies to 
asseasoes who have not been previously assessed. If the argument of 
Mr. Palkhivala that the expressions used in sub-s. (1) on the one hand and in 
sub-ss. (3) and (6) on the other have not the same meaning has any substance, 
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it would lead to the rather incongruous result that asseasees, who had been 
previously assessed, are liable to estimate for the purpose of the sub-section 
income inelusive of dividend income and pay tax thereon, while asseasees who 
‘were being assegsed for the first time will be exempt from that liability in res- 
pect of their dividend income. No rational ground is suggested which may 
support the distinction that an asseasee who has been previously assessed shall 
include in his estimate dividend income and pay advance tax thereon, but an 
asseasee newly assessed may not include dividend income in the estimate of his 
income for payment of advance tax. 

Sub-sections (2) and (3) of s. 18A impose an obligation on the assessee to 
pay advance tax on the estimated income in respect of which no provision for 
deduction of tax at source is made. Under s. 18(5) the amount by which the 
. tax is grossed up under s. 16(2) which is equivalent to the income-tax paid by 
the company on the dividend is alone treated ag made on behalf of the share- 
holder: but the penalty prescribed by s. 18A(6) is attracted when the tax paid 
on income estimated under sub-s. (2) or sub-s. (3) is leas than 80 per cent. 
of the tax determined on the basis of the regular assessment in so far as it 
relates to income to which the provisions of s. 18 do not apply. If the argu- 
ment of Mr. Palkhivala that in computing the tax on income to which the 
provisions of s. 18 do not apply, dividend income is to be excluded is accepted, 
there can be no basis for comparison of the tax paid on the income assessed 
and the tax paid on the income estimated. When in making payment of tar 

‘on the estimated income under sub-ss. (2) and (3) dividend income is to be 
included, comparison will be impossible if, in computing whether the advance 
tax paid directly or treated as paid on the estimated income is less than 
80 per cent. of the tax on regular assessment, the income on which that tax 
is computed does not include dividends. 

For reasons afore-mentioned, I am unable to agree with the view of the 
Tribunal that the assesses was not liable to pay penal interest for failing to 
include in the estimate his dividend income. 

The question framed by the Tribunal may, however, be reframed. We are 
not concerned in this case with the total income of the asseasee under the 
various heads, nor with the correctness of the estimate made by him. The 
only question which we were called upon to decide is ‘‘whether in the circum- 
stances of the case the assessee is liable to pay penal interest in respect of his 
dividend income under section 18A(8) of the Income-tax Act.’? We answer 
the question in the affirmative. The assesses to pay the costs of the Commis- 
sioner. 


S. T. Desar J. I have arrived at the same conclusion but, by a different 
path. A question of importance and some nicety arises for our determinatign 
on this Reference. Learned counsel both for the Revenue and the assessee are 
agreed that the statement of the case does not give a complete idea of the rele- 
vant facts. They are also agreed that the point of controversy turns wholly 
on the construction of certain provisions of law and it is whether an assessee, 
who is required to make payment of tax by an order under subs. (1) of s. 18A 
but chooses to send an estimate of his income under sub-s. (2) of that section 
on the ground that on his own estimate the income would be less than that on 
which he is required to make such advance payment, is liable to pay intérest 
in respect of dividend income under s. 18A(8) of the Act. The contention of 
the asgessee was that he was not liable to pay such interest and his reason in 
support of that contention was that s. 18A(6) did not apply to divi- 
dend income. Section 18A(6), the provisions of which I shall presently state, 
so far as it affects the case before us, lays down that an assessee, who has paid 
advance tax on the basis of his own estimate and the tax so paid is less.than 
eighty per cent. of the tax ultimately determined on regular assessment ‘‘so, 
far as such tax relates to income to which provisions of section 18 do not 
apply’’, is liable to pay interest upon the amount by which the tax so paid 
falls short of that eighty per cent. The Income-tax Officer and the Appellate 
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Assistant Commissioner negatived that contention of the asseasee about income 
from dividends and levied penal interest as provided in the section. An ap- 
peal carried by him to the Tribunal was, however, allowed and the Commis- 
sioner of Inéome-tax has come before us on this Reference. 

It has been argued before us by Mr. G. N. Joshi, learned counsel for the 
Revenue, that the provisions of s. 18A(6) apply to dividend income for both 
income-tax and super-tax. It has also been argued that in any case that sec- 
tion must apply to dividend income for purpose of super-tax since there is no 
reference whatever to super-tax on dividend income of a resident in any of 
the provisions of s. 18. The argument of Mr. Palkhivala, learned counsel for 
the asseksee, is that no penalty interest can be levied under s. 18A(6) in case 
of dividend income because s. 18(5) does in terms apply to such income. The 
point of the argument is that dividend income is wholly exempt from the ope- 
ration of s. 18A(6), that is both as to income-tax and super-tax. 
` Before examining the arguments strongly pressed for our acceptance on 
either side, it is necessary at the outset to turn to the relevant provisions of 
ss. 18A and 18 and to examine the scheme of those sections. We have to view 
the scheme of sa. 18A and 18 only in the context of their correlative aspects. 
_ Section 18A deals with advance payment of tax. Obviously it could not be 
ruled that an assessee should be ordered to make advance payment of tax 
under 8. 18A in respect of any part of his income if tax on such income had 
already been deducted at its source or had already been paid by him or he 
is in law to be deemed to have paid the same. Section 18 inter alia provides 
for levy by deduction of tax at the source in certain specified cases, to mention 
only one, ‘salaries’, It is as I have already said in the aspect of their corre- 
lation that the scheme of the two sections particularly requires to be examined 
by us. I shall do sg as succinctly as possible. .. 

Section 184, a comparatively recent innovation in taxation law, lays down 
a series of rules relating to advance payment of tax. Charge of income-tax 
under our Act is on actual income of the previous year and the subject of 
assessment is not the income of the assessment year but that of the ‘previous 
year’. For reasons which it is unnecessary to consider the Legislature has in 
this section ruled for advance payment of tax in respect of the income of the 
‘previous year’ in stated instalments to be made before the completion of the 
actual assessment. Sub-section (1) of the section authorises the Income-tax 
Officer to pass an order in any financial year requiring the assessee to make 
advance payment in accordance with the provisions of the sub-section relating 
to quantum and instalments. The initial part of the sub-section confines its 
operation to ““‘income in respect of which provision is not made under gec- 
tion 18 for deduction of income-tax at the time of payment’’, that is at the 
source. It is open to the asseasee called upon to make advance payment to 
submit his own estimate at any time before the last of such instalments is - 
due if he wishes to pay an amount leas than the amount which he is required 
to pay and he may pay such. amount (instalments) as accords with his own 
estimate. Sub-section (2) enables him to make his own estimate if, in his opi- 
nion, the income of the year is likely to be less than that on which he has been 
asked to make advance payment of tax in accordance with the machinery for 
assessment of advance tax contained in subs. (1). Then subs. (3) rules for 
the case of a new asseasee. In his case he has to make an estimate himself if his 
income exceeds the amount there mentioned. He has to make the estimate, 
send a return voluntarily and pay advance tax in the manner there laid down. 
For the purpose of examination of the scheme, it is not neceasary to refer to 
sub-es. (4) and (5). Sub-section (6), which is material, provides for cases 
where the assessee’s estimate turns out to be too low and it lays down that 
where an assesses has paid advance tax under sub-ss. (2) or (3) and the 
amount so paid is less than 80 pen cent. of the final assessment of his income 
for the particular year he is liable to pay interest of 6 per cent. There is the 
necessary qualification that this is in the context of ‘‘income to which the 
provisions of section 18 do not apply’’. Sub-sections (7) and (8) relate to 
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cognato matters affecting cases where there is a failure to make advance pay- 
ment of tax. These and the subsequent sub-sections are not material for the 
present purpose. 

Section 18 contains a fasciculus of rules which are exceptions to the general 
mode or method of direct collection of tax, that is from the assessee himself, 
and they provide in the main for what is generally referred to in tax parlance 
as levy by deduction at source of income. This levy is confined to cases ex- 
pressly stated in the section. Deduction at source is made: Of both income- 
tax and super-tax on salaries (sub-as. (2), (24) and (2B) ): Of income-tax 
only on interest on securities (sub-ss. (3) and (3A)): Of income-tax and | 
super-tax in case of non-residents in respect of interest on securities, divi- 
dends and other sums chargeable under the Act and paid to a non-resident. 
There is now no sub-s. (1) in s. 18 as the original sub-s. (1) has bean repealed. 
It is abundantly clear that incomes of various types in respect of which tax 
is to be deducted at source are dealt with categorically in sub-ss. (2) to (3D) 
of the section. It is equally clear that they do not include ‘dividends’ of 
companies for the purpose of deduction of tax at source except in case of a 
non-resident. Sub-section (5) so far as it is relevant lays down that any sum 
by which a dividend has been increased under subs. (2) of s. 16 shall be treat- 
ed as payment of income-tax or super-tax on behalf of the person from whose 
imcome the deduction was made. For the purpose of inclusion in the total 
income of an assessee the amount of actual dividend received by him is to be 
‘grossed up’, as laid down in s. 16(2). Speaking generally a company when 
it pays tax does not do so on behalf of its shareholders. It is chargeable to 
tax on its profits as a distinct entity and not as an agent or on behalf of its 
shareholders. But by a fictio juris introduced in tax law by s. 49B, in case 
of dividend paid to a shareholder of a company which is assessed to income-tax, 
the shareholder is deemed in respect of such dividend himself: to have paid 
income-tax (but not super-tax) of an amount equal to the sum by which the 
dividend is increased for the purpose of ‘grossing up’ under s. 16(2). It is 
not necessary to go into the arithmatic of grossing up and it will suffice to 
observe that income-tax in respect of dividend income is deemed to have been 
paid by the shareholder although in fact it is the company which has paid 
tax to which it was assessed. But be it noted that it is only the income-tax in 
respect of the dividend and not super-tax to which’ the fiction of law applies. 
Therefore, it is only income-tax in respect of his dividend income that the 
assesses is to be deemed to have himself paid the same. 

Now a plain reading of the language of s. 18A(1) under whieh the asseasee 
Was required to make advance payment of tax on his income ‘‘in respect of 
which provision is not made under section 18 for deduction of income-tax at 
the time of payment’’ that is at the source, clearly shows that the advance 
‘payment which an asseasee can be called upon to make in accordance with the 
express provisions of that sub-section embraces all income save that expressly 
dealt with in s. 18 for the purpose of deduction_at the source. The language 
of the sub-section also makes it clear that the advance payment of tax is to 
be made in respect not only of incometax but both income-tax and super-tax. 
The assessee furnished an estimate of his income under sub-s. (2) as he was 
entitled to do for the purpose of showing that in his opinion the income would 
be less than that on which he was required to pay tax and one aspect of his 
contention was that in submitting his estimate of income under subs. (2) of 
this section he was not bound to include in it for the purpose of ascertainment 
of the quantum of advance payment, his income from dividends either for 
income-tax or super-tax, because the provisions of s. 18 applied to dividend 
income. As I shall presently point out there is nothing in sub. (2) to sap- 
port this contention. But the argument has been that it is sub-s. (6) of a. 18A 
which is material as it was under sub-s. (8) of s. 18A that the assessee was 
charged with levy of penal intdrest and that sub-section speaks merely of 
‘income to which the provisions of section 18 do not apply”. The crux of the 
argument is that s. 18(5) does apply to dividend income of a resident and, 
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therefore, sub-s. (6) of s. 18A does not apply to the case of the assessee and 
that he was in effect exempt from making any advance payment—even of super- 
tax—on his dividend income. Since the argument is founded on the language of 
sub-s. (6) of s. 18A it will be convenient to set out the relevant part of that 
sub-section. But sub-s. (6) cannot be read in any manner divorced from its 
context and must be read with other relevant provisions of s. 18A. I have 
already stated the initial words of sub-s. (1) of this section and referred to its 
provisions and need not set out subs. (1). Sub-section (2) is material and has 
to be read with sub-s. (6). Indeed subs. (6) begins with a reference to it. 
The relevant and material part of the two sub-sections is as under: 


“(2) If any assessee who is required to pay tax by an order under sub-section (1) 
estimates at any time before the last instalment is due that part of his Income to which 
that sub-section applies for the period which would be the previous year for an assess- 
ment for the year next following is less than the income on which he is required to 
pay tax and accordingly wishes to pay an amount legs than the amount which he is so 
required to pay, he may send to the Income-tax Officer an estimate of the tax payable 
by him calculated m the manner laid down in sub-section (1) om that part of his 
income for such period; and shall pay such amount as accords with his estimate... 

(6) Where in any year an assessee has peid tax under sub-section (2) or sub-sec- 
tion (3) on the basis of his own estimate, and the tax so paid is less than eighty per 
cent. of the tax determined on basis of the regular assessment, so far as such tax relates 
to income to which the provisions of section 18 do not apply...simple mterest at the 
rate of six per cent. per annum...shall be payable by the assessee upon the amount 
‘by which the tax so paid falls short of the sald eighty per cent.”: 


The crucial question relates to the extent of exclusion in the computation to 
be made for the purpose of applying the ratio of eighty per cent. under the 
provisions of subs. (6) quoted above. Sub-section (6) of sg. 18A, it was argued 
by Mr. Palkhivala, excludes from its operation all categories of income to 
which the provisions of s. 18 apply, and relying on subs. (5) of s. 18 the argu- 
tment proceeded that provisions of that sub-section do apply to the category 
of dividend income and, therefore, the case of the assessee does not fall within 
the operation of s. 18A(6). E have already pointed out that incomes of various 
types in respect of which tax is to be deducted at source are. dealt with cate- 
gorically in sub-ss. (2) to (3D) of s. 18 and they do not include dividend in- 
come of a resident assessee. I have in examining the scheme of the two sec- 
tions made some reference to sub-s. (5) of s. 18 but for convenience I shall set 
out here the relevant and material part of it: 

“...any sum by which a dividend has been increased under sub-section (2) of sec- 
tion 16 shall be treated as a payment of income-tax or super-tex on behalf of the 
person from whose income the deduction was made, or of the owner of the security 
or of the shareholder as the case may be, and credit shall be given to him therefor on 
the production of the certificate furnished under sub-section (9) of section 20, as the 
case may be, in the assessment, if any, made for the following year under this Act.” 


The greatest reliance was placed on behalf of the assessee on this sub-s. (5) 
of s. 18 and it was urged that in this sub-section provision is made for income 
arising from dividend. It was said that the sub-section in terms provides 
for giving credit to the assessee in respect of tax on the assessee’s income from 
dividend deemed to have been paid by him. It was said that this is all that 
is relevant and it is immaterial to examine the nature of the provisions in 
s. 18(5) or the object and effect of that sub-section. ‘Dividend’ has been men- 
tioned in this sub-section and credit is to be given to the assessee shareholder 
for a proportionate amount of the tax paid by the company and, therefore, 
go the argument ran, it must be said that since provision is made in this sub- 
section for income from dividend all income from dividend is excluded from 
operation of s. 18A(6). It was urged that any category of income for which 
any provision is made in any part of s. 18 is to be excluded from the operation 
of sub-ss. (2) and (6) of s. 18A. At first blush tt may seem that the words 
income to which the provisions of section 18 do not apply” in s. 18A(6) have 


8 
1959.] COMME. INO.-TAX v. PUBSHOTTAMDAS—AS. T. Desas J. 1529 


the effect of excluding from its ambit any category of income for which pro- 
vision is made in any part of s. 18 because in a sense it can be said that some 
provision is made in s. 18(5) for meome arising from dividend. But indubit- 
ably these words ‘‘income to which the provisions of section 18 do not apply’’ 
have to be read in their context and proper setting. Section 18A(6) as the 
initial words of it state in unmistakable manner, deals with the case of an 
assessee who has paid tax under sub-s. (2) or subs. (3). Now we are dealing 
with a case in which estimate of income and advance payment of tax had been 
made by the assessee under sub-s. (2). Confining, therefore, the examination 
of the language of sub-s. (6) to a case of tax paid under subs. (2), I read 
sub-s. (6) as laying down that where an assessee has paid tax under sub-s. (2) 
on the basis of his own estimate the Income-tax Officer: has to see whether the 
amount of advance tax paid by the assesses is less than eighty per cent. of the 
amount of tax ultimately determined at the regular assessment but after ex- 
eluding from the computation the amount of tax on any income already de- 
ducted at the source and the amount of tax on any income which the assessee 
is to be deemed to have already paid by operation of any of the provisions of 
s. 18. If on such computation he finds that there is a shortfall he can hold 
that penalty interest is payable by the agsessee. The tax ultimately determined 
at the time of the regular assessment would include both income-tax and super- 
tax and would be computed on the whole income of the assessee under the 
charging sections and would be in respect of all the heads of income men- 
tioned in s. 6 and that would include income from dividends. But the ratio 
of sighty per cent. is to be applied not to the entire amount of tax determined 
on such regular assessment for that would be arrived at after having regard 
to the total income of the assessee under all the heads of income and the tax 
-would include both income-tax and super-tax. The ratio is to apply to the 
amount of advance payment of tax actually made and the amount of tax deter- 
mined at the regular assessment but excluding from the latter the amount 
of tax which relates to income to which the provisions of s. 18 annlv. There 
considerations, in my opinion. lead to the conclusion that the words ‘‘income to 
which the provisions of section 18 do not avply’’ read contextually can onlv 
mean that while determining the amount of penal interest under s. 18A(8) 
and applying the ratio of eighty per cent. to the amount of tax paid in advance 
and the amount of tax determined at the regular assessment, the Income-tax 
Officer must exclude from the amount of tax determined at the regular assess- 
ment the amount of tax for which provision is made under s. 18. that is the 
amount of tax which is deducted at source under sub-ss. (2) to (3D) and the 
amount of tax which is to be treated as paid by the asseasee under sub-s. 5) 
of s. 18. According, however, to learned counsel for the arsessea the anestion 
to be considered, on a proper reading of s. 18A(8), should be not whether anv 
Income-tax or super-tax was deducted at the source or is to be deemed to have 
heen paid bv the assessee but simply: ‘Ts anv provision made in section 18(5) 
for income from dividend?’ and according to him this would be regardless of 
any content of that provision. It is impossible to read s. 18A(6) and the 
words under discussion in the manner urged bv counsel. No words in a sta- 
tute can be construed effectively without reference to their context and for 
the obvious reason that even the grammatical meaning of words mnst largelv 
depend on their collocation. The argument of learned counsel wholly ignores 
the words ins 18A(6) which immediatelv precede ‘‘income to which the pro- 
visions of section 18 apply’’ and they are ‘‘eighty per cent. of the tax deter- 
mined on the basis of the regular assessment. so far as such tax relates to...’’. 
Obviously effect must be given to the words ‘‘so far as such tax relates to...’’. 
They are crucial. We have here a rule which Java down a ratio between two 
amounts of tax. the estimated amount of tax and the amount of tax ultimately 
arrived at on the basis of regular asseasment. The question. therefore, that we 
have to put to ourselves is not baldlv and simnlv whether there is any provi- 
sion relating to income from the category of dividend in s. 18(5) but whether 
under the provisions of s. 18(5) there was any deduction of tax made at the 
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source in respect of the dividend income and whether there was any tax im 
respect of dividend income the amount of which ‘‘shall be treated as a pay- 
ment of income-tax or super-tax on behalf of the person from whose income 
the deduction was made, or of...the shareholder as the case may be”. I have 
reproduced here the language of s. 18(5) itself as in my judgment the solu- 
tion to the question raised for our determination becomes easier if due regard 
is had to the content of sub-s. (5) itself on which sub-section counsel for the 
asseasee 80 heavily leaned. 

Reference to the provisions of s. 18 in s. 18A (6) is in terms and evidently in 
the context of tax determined on the basis of regular assessment and for the 
purpose of exclusion. It is equally evident that the exclusion is from the 
amount of tax so determined. The exclusion is not of one category or head of 
income from all the categories or heads of ineome on which the regular assess- 
ment is made but of an amount of tax from the total amount of tax ultimate- 
ly determined on the basis of the regular assessment. This to my mind is 
the focal point and indeed the substance of the whole matter. If this be the 
real point, and I have no doubt that it is go, it seems extremely difficult to 
read into this sub-section the bald exclusion of any category as we are asked 
to do. The exclusion can only be of the amount of tax. It may be of the 
amount of income-tax or super-tax or of both as the case may be. But it is 
such tax and not the entire category of income to which it relates that is to 
be excluded. It is in the context of the ratio of the two amounts of tax after 
giving proper effect to the words ‘‘so far as such tax (determined at the 
regular assessment) relates to income to which the provisions of section 18 
do not apply” that the matter has to be decided. It does not need to be stress- 
ed that in construing this sub-section we cannot isolate words or give them 
their abstract meaning or consider any part of the sub-section separately and 
independently of what has gone before. The words so strongly relied on by 
learned counsel for the assegsee can be read only as an integral part of the 
whole sub-section and if this be done, as indeed we must do go, it is not possi- 
ble to see how in applying the ratio of eighty per cent., the exclusion from the 
amount of tax determined on the basis of the regular assessment can mean ' 
anything more than the amount of tax on income for which provision is made 
in s. 18 and for the purpose of the present contention of the assessee an 
more than the amount of income-tax for which credit had to be given to him 
as a shareholder by operation of sub-s. (5) of s. 18. It is not the entire amount 
of tax—which would’ include both income-tax and super-tax—on the income 
of the assessee from dividends to which the exclusion can reach but only the 
amount of income-tax for which credit is to be given to him by operation of 
s. 18(5). The assessee was only entitled to credit as a shareholder for a pro- 
portionate amount of the income-tax paid by the companies and not any 
amount of super-tax on his dividend income and in my judgment he was not 
justified in his contention that the entire category of dividend was to be ex- 
eluded from computation in the determination of the question of liability to 
pay interest under the relevant provision of s. 18A (6). 

The view I take on this question of construstion derives some support from 
the scheme and the correlation of the two ss. 18A and 18 which I have already 
considered and also some support from the provisions of subs. (3) of s. 1% 
which rules for deduction of ‘‘income-tax but not super-tax’’ on the amount 
of interest on securities. In the course of the arguments at the Bar I put it’ 
to learned counsel for the assessee whether advance payment of super-tax, 
would or would not have to be paid by an assessee in respect of such income 

and the answer was that provision having been made for the category of 
‘‘interest on securities” in that sub-section of s. 18 there would be no question 
of penalty interest under s. 18A(6) in his case and for the identical reasons 
preased for our acceptance in support of the case of te agseasee before us re- 
lating to income from dividends. Having regard to the language of the pro- 
visions of sub-ss. (1), (2), (3) and (6) of s. 18A and s. 18(3) it is not possible 
for me to accede to this submission. I need not, however, discuss the point any 
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further since I have already examined the relevant. provisions and particular- 
ly the meaning and effect of s. 18A (6) at some length. F 

For all these reasons I have reached the conclusion that on a proper con- 
struction of s. 18(6) an assessee is liable to pay interest in respect of tax on 
dividend income to the extent that s. 18(5) does not apply to the same. That 
section only applies to income-tax and not to super-tax. An asseasee who is 
called upon to make advance payment of tax under s. 18A(1) may under sub- 
B. (2) of that section pay such amount as accords with his own estimate. If 
he excludes the amount of super-tax on dividend income from his estimate 
he takes the risk of the application of the ratio of eighty per cent. resulting 
in a short fall and he would have to pay interest ‘‘upon the amount by which 
the tax so paid falls short of the said eighty per cent.’’. The eighty per cent. 
would be of the amount of tax determined on the basis of the regular assess- 
ment so far as such tax relates to income to which the provisions of s. 18 do 
not apply. The provisions of s. 18(5), as I have already pointed out, do not 
apply to super-tax and the amount of super-tax on the dividend income must 
be included and taken into consideration in the computation necessary for the 
purpose of fixing the quantum of tax to which the ratio of eighty per cent. is 
to be applied. : would, therefore, answer the question as reframed by us 
in the affirmativ 


Solicitor for ne applicant: P. G. Gokhale. 
Solicitors for the respondent: Crawford Bayley & Co. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Raju. 
MESSRS. “JAISWAL MEDICAL STORES”, NAGPUR 


v. 
ASSISTANT DRUGS CONTROLLER, NAGPUR.” 

Drugs Rules, 1945, Rr. 64, 59(2)—Drugs Act (XXIII of 1940)—Whether r. 64(1) governs 
application for renewal of Ucence—Licensing authority whether can refuse renewal 
of licence on ground that Ucensee has committed breach of Act or Rules. 

Rule 64(1) of the Drugs Rules, 1945, governs both an application for initial grant of 
licence as well as an application for renewal of licence. 

Jayantilal Sampatial Jayaswal v. The State of Bombay; agreed with. 

The opinion of the licensing authority that the licensee`has contravened any of 
the provisions of the Drugs Act, 1940, or any of the Drugs Rules framed under the 
Act, by itself, is not a ground under r. 64 of the Rules for refusing renewal of @ 
Heence. The grounds on which renewal of a licence could be refused are the in- 
ability of the licensee to fulfil the conditions mentioned in r. 64(1) to the satisfaction 
of the authdrity concerned and the conviction of the applicant of an offence under 
the Act or rules or previous cancellation or suspension of his licence. 


Tux facts appear in the judgment. 


P. G. Phadke, for the petitioner. 
N. L. Abhyankar, Special Government Pleader, for respondents Nos. 1 and 2. 


Tams J. This is a petition under arts. 226 and 227 of the Constitution 
of India wherein the petitioner prays that (1) a writ of certiorari be issued 
quashing the order dated December 26, 1958, made by the Assistant Drugs 
Controller, respondent No. 1 hereto, and quashing the appellate order dated 

à Decided, July 8, 1959. Special Civil App- of 1988, decided by Vyas and Tambe JJ., om 


lication No. 126 of 1959. August 8, 1958 (Unrep.). 
1 (19858) Special Civil Application No. 1160 
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April 27, 1959, made by the State of Bombay, respondent No. 2 hereto; (2) a 
writ of mandamus directing the respondents to renew the licences of the peti- 
tioner and (3) any other suitable writ or order. 


It is.not in dispute that since about the year 1952 the petitioner has been 
granted licences in Forms 20 and 21 under the Drugs Act, 1940, to sell, stock 
or exhibit for sale or distribute drugs by retail other than those specified in 
Schedules C and C(1), as well as those mentioned in Schedules C and C(1). 
Tn other words, the petitioner has been granted licences to sell, stock or exhi- 
bit for sale or distribute drugs which are both biological and special products 
as well as those which are not biological and special products. It is not in 
dispute that these licences are to be renewed every two years. The last licence 
granted to the petitioner in Form 21 was on November 25, 1955, and the last 
licence issued to the petitioner in Form 20 was on August 20, 1956. On 
November 24, 1957, the petitioner made an application to respondent No. 1 
for the renewal of the licence in Form 21. Subsequent to the date of this 
application, respondent No. 1 paid an inspection visit to the shop of the peti- 
tioner on January 21, 1958. He then by his letter (Annexure I) dated 
February 14, 1958, pointed out various defaulta noticed by him in the inspec- 
tion, one of the things noted by him was that the refrigerator in the shop was 
out of order and that the petitioner had not provided necessary cold storage faci- 
lities for the drugs requiring cold storage, many liver extract injectible pre- 
parations requiring cold storage were kept outside in day temperature. By 
this letter respondent No. 1 further pointed out that in view of the various 
things found by him it will net be in the public interest and in the interest of 
public health to grant to the.petitioner a licence to stock and sell drugs. Ree- 
pondent No. 1 further called upon the petitioner to explain and show cause 
why the application made by him on November 24, 1957, should not be reject- 
ed and why licence jn Form 20 which at that time was in force should. not be 
cancelled. 

The petitioner by his letter (Annexure II) dated February 24, 1958, show- 
ed cause and gave his explanation in respect of the various defects found by 
respondent No. 1. The explanation given by the petitioner regarding the 
refrigerator was that it had gone out of order and the unit was sent to the 
Bombay Garage for repairs and its return was awaited. It was further stated 
by the petitioner that he had made arrangements to keep an ice box for storage 
of medicines requiring cold storage and that he is keeping all liver extract 
and injectible preparations in it. On August 18, 1958, as two years’ period of 
the licence in Form 20 was also coming to an end, the petitioner applied for 
the renewal of the licence in Form 20. On August 29, 1958, the petitioner 
applied for the grant of fresh licences in Forms 20B and 21B to sell, stock or 
exhibit for sale or distribute by wholesale the drugs relating to which he had 
Jicences to sell them by retail. On October 22, 1958, respondent No. 1 again 
visited the shop of the petitioner and again found that various things were 
not in order. On October 24/25, 1958, respondent No. 1 wrote a letter to the 
petitioner pointing out the various defects noted by him in his inspection and 
by this letter the petitioner was informed that unless satisfactory explanation 
is received by him within 7 days all the four applications would be rejected. 

It will be pertinent to note that in this letter it was also observed that the 
refrigerator has still remained unrepaired, there was no ice in the ice box and 
drugs like Whooping Cough Vaccine and Liver Extract Injections requiring 
cold storage were lying in a room in ordinary temperature. The petitioner by 
his letter dated November 8, 1958, submitted his explanation with regard to 
the various points raised by respondent No. 1. Regarding the refrigerator, the 
explanation given by the petitioner was that it was out of order and could not 
be repaired and that the petitioner was unable to get a new refrigerator in the 
market either in Nagpur or in Bombay. As regards the ice box, the explana- 
tion given was that ice in the ice box had melted just before the time the officer 
-eame for inspection. It was, however, promised that ice would be continuously 
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kept in the ice bax and thus cold storage secured for the medicines requiring 
cold storage. The petitioner’s premises were again inspected on December 11, 

1958, and again certain defects were noticed by respondent No. 1, one of them 
being that there was no ice in the ice box and certain drugs requiring cold 
storage were kept at ordinary room temperature. Respondent No. 1 by his 
order made on December 26, 1958, .in the interest of public health, rejected all 
the four applications of the petitioner, i.e. applications for renewal of licences 
in Forms 20 and 21 and applications for the grant of fresh licences in Forms 
20B and 21B. Material part of the order reads as follows: 


“Now, therefore, L S. R. Telang, Assistant Drugs Controller, Nagpur, in exercise of 
the powers delegated to me by r. 60 of the Drugs Rules, 1945, hereby arder that for the 
reasons mentioned in this office letter No. ADCN/sI/L-830 of 1958, dated 23/24-10-1958, 
the said applications for licences to stock and sell drugs are rejected.” 


The petitioner took an appeal from the said order of respondent No. 1 to the 
State Government which was dismissed by it, vide order dated April 27, 1959. 
The petitioner. has, therefore, preferred this petition seeking the reliefs men- 
tioned above. 

The arguments advanced by Mr. P. G. Phadke, learned counsel for the peti- 
tioner, were restricted only in respect of the grant of renewal of licences in 
Forms 20 and 21. No arguments were advanced by him before us regarding - 
the rejection of applications for licences in Forms 20B and 21B. 

As regards the rejection of applications for renewal of licences in Forms 20 
and 21, Mr. Phadke, relying on the proviso to sub-r. (2) of r. 64, in the first 
instance contended that an application for initial grant of a licence and an 
application for renewal of a licence have to be treated on a different footing 
and the only ground on which an application for renewal of the licence could 
be rejected is when the licensee has been convicted of an offence under the Act 
or the-Rules framed under the Act or when the licence granted to the licenses 
has been previously cancelled or suspended and on no other ground an appli- 
cation for renewal could be rejected. It is not possible for us to sustain this 
contention raised by Mr. Phadke. We are here dealing with the topic of a 
licence to sell, stock or exhibit for sale or distribute drugs by retail. The 
relevant provisions are contained in rr. 59 to 67 of the Rules framed under the 
Drugs Act, 1940. The relevant rule which relates to applications for the grant 
or renewal of a licence is sub-r. (2) of r. 59, and it provides that applications 
for the grant or renewal of a licence to sell, stock, exhibit for sale, or distribute 
drugs shall be made in Form 19 or Form 194A, as the case may be, to the licens- 
ing authority and shall be accompanied by a fee of rupees twenty. It is neces- 
sary to mention that for obtaining a licence in Form 20 or Form 21, or its 
renewal an application is to be made in Form 19. Looking to this sub-rule it is 
clear that the form of application provided for initial grant of a licence as well 
as renewal of a licence is the same. The fee prescribed for an application for 
initial grant of a licence as well as renewal of a licence is also the same though, 
no doubt, if the application for renewal is made beyond the period of duration 
of the subsisting licence, penalty also is imposed. These applications are to be 
dealt with in accordance with the provisions of r. 64. Rule 63 provides that 
licences to sell drugs shall, unless sooner suspended or cancelled, be in force 
for two years from the date of issue provided that if application for a fresh 
licenee is made before the expiry of the period of validity of the licence, the 
licence shall continue to be in force until orders are passed on the application. 
It is obvious that the application referred to in the proviso to r. 63 is the appli- 
cation for renewal of the licence. The rule in terms mentions it as an applica- 
tion for a fresh licence. It is thus clear that on the language of the rule as 
well as that of the provisions of sub-r. (2) of r. 59 the rulemaking authorities 
have treated an application for a licence and an application for the renewal of 
a licence on the same footing. The conditions required to be fulfilled by the appli- 
eant for the grant of licence are contained in r. 64(1). We will advert to them 
later. .There can be no doubt that they are in the interest of public health and 
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must be satisfied by him to the satisfaction of the licensing authority. There 
is then no good reason to assume that these conditions need not be fulfilled to 
the satisfaction of the licensing authority by the licensee at the time of the 
renewal of his licence. We also see nothing in the language of the proviso to 
sub-r. (2) of r. 64 to sustain the argument that an application for renewal has 
to be treated on a different footing than an application for initial grant of 
licence or that renewal of licence could be refused only when conditions men- 
tioned in the proviso exist. The proyiso in terms has application both to the . 
initial grant as well as to the renewal of a licence. 

This question previously arose for decision before a Division Bench of this 
Court in Jayantilal Sampailal Jayaswal v. The State of Bombay! to which 
one of us (Tambe J) was a party. In the judgment it was observed: 

“...In our view, r. 64 relates both to the inttial grant of licence as well as to the 
renewal of the licence. The words of the proviso itself ‘may refuse to grant or renew’, 
on which reliance was placed, show that the whole r. 64 relates to the initial yrant. of 
the licence as well aś renewal of the licence. To interpret otherwise would mean that 
though a person may not be entitled to an initial grant of licence on account of his 
failure to satisfy the conditions-of r., 64, yet he would be entitled to get his licence 
renewed.” 

We see no reason to take a view different from that taken in that case. 

It is, therefore, not possible for us to accept the contention of Mr. Phadke 
that the application for renewal of licence could only be rejected if the condi- 
tions mentioned in the proviso to sub-r. (2) of r. 64 exist and not otherwise. 
In our opinion, r. 64(1) governs both application for initial grant of licence 
as well as application for renewal of licence. It is not the case of either party 
that the case falls under sub-r. (2) of r. 64. The case falls according to the. 
respondents within sub-r. (1) of r. 64. Material part thereof reads as follows:. 

“Conditions to be satisfied before a licence in Form 20, 20B, 21 or 21B is grantéd: 

(1) A licence in Form 20, 20B, 21 or 21B to sell stock or exhibit for sale or distri- 
bule drugs shall not be granted to any person unless the authority empowered to grant , 
the licence is satisfed that the premises in respect of which the licence is to be granted 
are adequate, equipped with proper storage accommodation for ‘preserving the proper- 
ties of the drugs to which the licence applies and are in charge of a person competent 
in the opinion of the licensing authority to supervise and control the sale, distribution 
and preservation of drugs.” 


- It is very strenuously contended on behalf of the respondents that on the 


facts found the case falls within sub-r. (1) of r. 64. On behalf of the petitioner 
it is equally strongly contended that even assuming that it was open to respon- 
dent No. 1 to reject the application for renewal of licence on account of’ non- 
compliance of the conditions mentioned im sub-r. (1) of r. 64, yet the rejection 
of the applications of the petitioner had not been on that ground. The rejec- 
tion had been on account of noncompliance of the provisions of the Drugs a : 
1940, and rules framed thereunder and also on account of non-compliance o 
the conditions of the licence granted. Tt is the conténtion of Mr. Phadke that 
on this ground the application for renewal cannot be rejected. It must be con- 
ceded that the order made in this case is not happily worded. We have already 
reproduced the operative part of the order made’on, December 26, 1958. This 


„order does not specifically mention the reasons for rejection of the application 


for renewal. It is stated there that for reasons mentioned in the letter of 
October 24, 1958, the applications of the petitioner are rejected. 
This brings us to the letter of October 24, 1958. The facta: found by res- 
pondent No. 1 and mentioned in that letter are: 
“(1) Schedule. T asd H dunes Palestine arasndt loved Dy pou tu a kenneu 
board under lock and key. Some drugs which are not poisons bave also been kept*in 
the cupboard in which poisons are kept. . 


108, Eda Civil Application No. on August 8, 1958 (Unrep.). ` y; 
1180 Goe ecided by Vyas and Tambe, JJ. g 
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(2) Refrigerator which as informed by you on December 12, 1957 was sent for 
repaire, has not been received back by you. 

(3) There was no ice in the ice-box and you were stocking for sale drugs like 
Whooping Cough Vaccine and Liver Extract Injections at ordinary room temperature 
in that ice-box without providing any cold storage facilities for the drugs. 

(4) Records and registers required to be maintained under Drugs Rules, 1945, have 
not been maintained by you at all Statement made by you in this connection In your 
reply dated February 24, 1958 is not correct. No record has been maintained of the 
retail sales of spirituous medicines containing 3 per cent. or more of alcohol. 

(5) Qualified person Shri Motilal Mohanlal Jaiswal was absent. He came later and 
the premises were in the meantime in charge of other’ persons who have not been 
approved as qualified persons. In this connection, I have to state that your statement 
as made in your letter dated February 24, 1958 that your Shri Jayantilal Shah is a 
qualified person is not correct. Name of Shri Motilal Mohanlal Jaiswal alone appears 
in the space for names of qualified persons in your licences in Forms 20 and 21.” 


It is urged by Mr. Abhyankar, Special Government Pleader, that the facts 
found in items 2 and 8 are that the refrigerator was out of order and that there 
‘was no proper arrangement made for keeping medicines requiring cold storage 
in the ice-box. It thus shows that there was no adequate and proper storage 
arrangement for preserving the properties of the drugs made by the petitioner. 
Respondent No. 1 was, therefore, entitled to reject the applications in terms 
of sub-r. (1) of r. 64. It is also contended by Mr. Abhyankar that other facts 
found show that the petitioner was contravening provisions of certain rules 
in the conduct of his business and he was, therefore, not a competent person 
in the opinion of respondent No. 1 to supervise and control the sale, distribu- 
tion and preservation of drugs. It is true that the facts found relating to 
the conditions of the refrigerator and the ice-box show that the petitioner was 
not in a position or was unable to satisfy one of the requisite conditions men- 
tioned in sub-r. (1) of r. 64 at the time he appealed for renewal of his licence. 
But it is not possible for us to accept the argument of Mr. Abhyankar that 
from the other facts found we should hold that the petitioner is not a com- 
petent person to supervise and control the sale, distribution and preservation 
of drugs. Contravention of rules may in certain cases be deliberate, in cer- 
tain other cases it may arise out of incompetence or negligent supervision. , It 
is not the question of the satisfaction of this Court. What is really material 
under sub-r. (1) of r. 64*is the satisfaction of the authority granting the 
licence. It may have been open to respondent No. 1 to reach a conclusion on 
those facts that: the petitioner was not a competent person to supervise and 
eontrol the sale, distribution and preservation of drugs, but he has not found 
so. We are, therefore, not inclined to accept Mr. Abhyankar’s contention that 
respondent No. 1 has rejected the application on the ground that the petitioner 
is not a competent person to supervise and control the sale, distribution and 
preservation of drugs. 

The tenor of the letter dated October 24, 1958, shows that in the opinion of 
respondent No. 1 reasons for refusing the licence were (1) inadequate arrange- 
ments for storing drugs requiring cold storage (items 2 and 8) and (2) certain 
other contraventions on the part of the petitioner of the provisions of the Act 
and ruléæ framed thereunder (items 1, 4 and 5). 

Now, on the language of r. 64, the opinion of the licensing authority that 
the licensee has contravened any of the provisions of the Act or the rules does 
not afford a.ground to refuse renewal of a licence. The grounds on which 
renewal of licence could be refused are the inability of the licensee to fulfil 
the conditions mentioned in r. 64(1) to the satisfaction of the authority con- 
cerned and the conviction of the applicant of an offence under the Act or 
rules or previous cancellation or suspension of his licence. The difference 
between the two is of a substantial nature. In case a person is prosecuted for 
having contravened any of the provisions of the: Act or rules he has an oppor- 
tunity of ‘defending himself in a Court of law and in odse his licence is ean- 
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celled or suspended he has again a remedy in a Court of law by way of ~ 
an appeal to the District Court. These provisions thus afford him safeguards 
before he is deprived of his business. There would be no such safeguard if 
the licensing authority refuses renewal of the licence on the ground that in 
his opinion the licensee has contravened the provisions of the Act or the rules. 
It must be kept in view that art. 19(1)(g) of the Constitution guarantees to 
the citizen of India the right to practise any profession, or to carry on any , 
occupation, trade or business. Exercise of this right can of course be sub- 
jected to certain restrictions but only to the extent and in the manner provided. 
in cl. (6) of the article. And when we turn to the material part of the said. 
cL (6) we find that restrictions on the exercise of this right could only be 
imposed by enacting a law in we wterests of public and further that the res-' 
trictions imposed by law are reasonable, It cannot be disputed that the Drugs . 
Act imposes restrictions on the exercise of a citizen’s right to carry on. trade..’ 
or business in drugs. The authorities appointed under the Act, therefore: , 
would not be justified in imposing any restrictions on the exercise,of the afore- 
said right by a citizen which are not authorised by the provisions of. the Act 
or the rules made thereunder. -As already stated the opinion of the licensing 
authority that the licensee has committed a breach of any of the provisions of ' 
the Act or any of the rules framed under the Act by itself is not a ground. , 
under r. 64 for refusing renewal of a licence. In our opinion,-therefore, res- 4, 
pondent No. 1 was in error in taking into consideration the alleged breaches. -. 
of the provisions of the Act and the rules mentioned in items 1, 4 and 5 of. 
his letter dated October 24, 1958, in rejecting the two applications of the peti-. 
tioner for renewal of licences in Forms 20 and 21. te ace 
. It is next to be seen whether the order of respondent No. 1 refusing to' grant `’ 
licence is thereby vitiated. From the facts stated above refusal to renew the 
licence is not solely founded on the ground of alleged contravention on then, 
part of the petitioner of the provisions of the Act or rules made: thereunder `, 
mentioned in items 1, 4 and 5 of letter dated October 24, 1958. The refusal: “> 
is also founded on the ground that the refrigerator was not in order, that-there’ ‘ 
- had been no proper arrangement made for keeping in cold storage drtigs re- 
quired to be kept in cold storage for the preservation of their properties. 
Looking to the language of sub-r. (1) of r. 64 it would be seen that two'con- | 
ditions are required to be satisfled by the applicant before a licence could be , 
granted to him and those conditions are that the ecensing authority must be ` 
satisfied that the premises are adequate, equipped with proper storage accom- 
modation for preserving the properties of the drugs to which the licence ap- 
plies and that the premises must be in charge of a person competent 
in the opinion of the licensing authority to supervise and control the 
sale, distribution and preservation of drugs. In the instant case, . res- 
pondent No. 1 was not satisfied that the petitioner’s premises were equipped 
with proper storage accommodation for preserving the properties of the, drugs 
to which the licence applies on account of the failure on the part of the peti- - 
tioner to provide a refrigerator or an ice-box for storing the drugs required to: 
be kept in cold storage. In the circumstances of the case, it cannot be said 
that the aforesaid conclusion reached by respondent No. 1 is capricious. The 
premises of the petitioner were visited by respondent No. 1 on January 21, 
` 1958. It was found that the refrigerator was out of order. The premises were 
again inspected on October 22, 1958. The refrigerator remained unrepaired. 
The petitioner had promised to make adequate arrangements to keep certain 
drugs in cold storage by providing an ice-box. The undertaking given by the 
petitioner was found not to have been fulfilled. The premises were*again 
visited on December 11, 1958. The conditions remained just the same. For 
a period of nearly 12 months there were no satisfactory arrangements made by 
the petitioner to keep in cold storage drugs required to be kept in cold storage 
` for preservation of their properties. In these circumstances, in our opinion, 
it cannot be said thht respondent No. 1 acted in any capricious manner in 
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reaching the conclusion that the premises were not equipped with proper 
storage accommodation for preserving the properties of the drugs to which the 
licence applies. This being the position, on the language of sub-r. (1) of r. 64, 
which is mandatory in form, no option was left to respondent No. 1 but to 
reject the aforesaid two applications of the petitioner for renewal of licences 
in Forms 20 and 21. In our opinion, therefore, it cannot be said that respond- 
ent No. 1 was in error in rejecting the aforesaid applications of the petitioner. 
For reasons stated above, in our judgment, the petitioner is not entitled to 
any of the reliefs claimed by him. 

In the result, the petition fails. The rule is, therefore, discharged with costs- 


Rule discharged. 


[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Raju. 
MADHOSINGH DAULATSINGH v. THE STATE OF BOMBAY.“ 


Master and servant—Discrplinary action—Whether misconduct of servant must arise 
within his employment to enable master to take disciplinary action—Public servants 
—Whether disciplinary action can be taken against them for their misconduct outside 
their employment—Central Provinces and Berar Police Regulations, Rr. 64(11), 214, 
217, 226~—Police Act (V of 1861), Sec. 7. 


In order to enable a master to take disciplinary action against his servant it is 
not a condition precedent that the misconduct on the part of the servant must arise 
within his employment and not outside his employment. The test in each case will 
be whether the servant is conducting himself nm a way inconsistent with the faithful 
discharge of his obligations undertaken by him either expressly or impliedly in ac- 
cepting the service. The inconsistency may arise on account of any act of the servant, 
either in the course of his employment or outside it, which injures or has the 
tendency to injure his master’s business or interests or reputation. In the case of a 
private servant it is the master who in his own discretion decides the question of 
the disciplmary action to be taken against his servant. In the case of a public ser- 
vant it is not the master but certain officers of the common master who decide this 
question, but ther powers in that respect are regulated by the Act or rules framed 
thereunder. 

On a Departmental Inquiry being held by the District Superintendent of Police, 
Wardha, on the conduct of a police constable, it was found that he had behaved 
very rudely with a member of the public, outside his employment. The District 
Superintendent of Police passed an order whereunder the police constable was re- 
duced In pay by a certain amount per month for a period of two years and it was 
further ordered that the reduction would postpone his future mcrements. On the 
questions whether it was open to the Police authorities to take any disciplinary 
action against the police constable as the misconduct as found was committed by him 
not during the course of employment but was outside the employment and whether 
the District Superintendent of Police had acted within his authority in awarding the 
punishment which he had awarded for the misconduct found:— 

Held, that the police constable had conducted himself in a way inconsistent with 
the faithful discharge of his service inasmuch as he had acted contrary to the disci- 
pline prescribed for a police officer in cl. (11) of Regulation 64 of the Central Pro- 
vinces and Berar Police Regulations, and as his conduct was likely to bring disrepute 
to the police force, he had exposed himself to a disciplinary action, but, 
that the punishment awarded by the District Superintendent of Police was in 
' excess of the authority and powers conferred on him under the provisions of Regula- 
tion 226, and that the punishment awarded contravened the specific provisions of 
el. (a) of Regulation 217. 


*Decided, July 13, 1959. Special Civil Application No. 89 of 1959. 
L.R.—87T . 
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There is no provision either in the Police Act, 1861, or Regulations to restrict re- 
course to taking disciplinary action against a police officer’s action to acts done by 
him during the course of employment only. 

Pearce v. Foster,’ referred to. 


Tue facts appear in the judgment. 


B. B. Ranads, for the petitioner. 

G. R. Hudholkar, Asmstant Special Government Pleader, for opponents, 
Noa. 1 to 4.- 

TAMBE J. This is a petition under arts. 226 and 227 of the Constitution of 
India, by police constable Madhosingh. It is directed against the order of the 
District Superimtendent of Police, Wardha, respondent No. 2 hereto, made on 
May 8, 1958, whereunder the petitioner is reduced in pay by Rs. 2 per month 
for a period of two years beginning with the month of May 1958 and with a 
further order that this reduction will have the effect of postponing his future 
increments, and the affirming orders in appeal and revision made on July 29, 
1958, and January 17, 1959, by the Deputy Inspector General of Police and the 
Inspector General of Police respondents Nos. 3 and 4 respectively. . . 


Facts in brief are that the petitioner at the material time was posted as 
police constable in Wardha,,a district place in the Vidarbha region. The 
petitioner was residing on the ground floor of a house. In the same house 
on the upper floor Shri Desai, Company Commandant of the Home Guarda, 
Wardha, and one Bhagwansingh were residing. This house had no pacca 
latrine. A temporary latrine was, therefore, put up by the said Bhagwan- 
singh and it was used by Bhagwansingh and Shri Desai. They also did not 
raise any objection to the use of that latrine by the petitioner. It appears: | 
that on February 9, 1958, the petitioner was trying to prevent Shri Desai’s 
children from using the latrine and there was some altercation in this: ‘respect 
between the petitioner and Dashrath, peon of Shri Desai. Shri Desai who 
was nearabout, getting ready to go out, intervened and asked the petitioner as 
to what the matter was. The petitioner then lost his temper and replied 
<‘ Have you no eyes, the latrine is full, it is smelling and who is going to clean it.’’ 
Shri Desai told him that there was a sweeperess and that she would clean it. 
The petitioner then advanced towards Shri Desai in a threatening attitude and 
talked to him rudely in the first person singular. Shri Desai then went to the - 
Police Lines and reported the matter to the Lines Officer. Later Shri Desai 
also reported the incident to the District Superintendent of Police, who asked 
the Station House Officer to inquire into the matter. The Station House 
Officer submitted his report on February 10, 1958, and the petitioner was sus- 
pended on that very day by the District Superintendent of Police, Wardha. 
On February 11, 1958, a charge sheet was served on the petitioner and the 
charge the petitioner was called upon to answer was ‘‘rude and improper 
behaviour with Shri Desai, Company Commandant, Home Guards, Wardha, 
on 9-2-1958 over the use of common latrine in the house of one Bhandekar of 
Gandhi Nagar.’’ A Departmental Inquiry was then held by the District 
Superintendent of Police, Wardha. It was nter alia contended by the peti- 
. tioner that the misbehaviour, even if any, being outside the employment, disci- 
plinary action could not be taken against him. The District Superintendent 
of Police held that there was no proper justification for the petitioner 
to behave as he did with Shri Desai, Company Commandant, Home Guards. 
He further took the view that the default on the part of the petitioner was of 
æ very serious nature. He negatived the contention of the petitioner that no 
disciplinary action could be taken against him for misconduct outside the 
employment. The District Superintendent of Police, therefore, issued a notice 
on April. 17, 1958, calling: upon the petitioner to show cause why he should 
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not be dismissed from-the police force. The petitioner by his reply showed 
cause. Respondent No. 2 then made the following order on May 8, 1958: 


“Constable Mahadevaing No. 125 of Lines is reduced in pay by Rs. 2 p.m. for a period 
of two years beginning with the month of May 1958. The reduction will have the effect 
af postponing his future increments. The constable is reinstated in service-but his 
period of suspensifn so far will be treated as such.” 


The petitioner then took an appeal to the Deputy Inspector General of Police 
and the same contention was again reiterated by the petitioner in appeal. The 
contention was negatived by the Deputy Inspector General of Police and he 
dismissed the appeal on July 29, 1958. In the course of the order he observed: 
“It is true that there is an appreciable distinction between the two capecities of a 
Police Officer, one as a member of the public and the other as police officer. At the 
` game time, these cannot be regarded as watertight compartments. The appellant’s acts 
as a member of the public do have a bearing on his character as a Police Officer and 
being a police officer the appellant should have acted with unfailing patience, courtesy 
. and tact and refrained from losing his temper.” 
The petitioner then filed a revision application before the Inspector General 
of Police. This application was dismissed by the Inspestor General of Police 
ee eat 17, 1959. The petitioner has, therefore, preferred this petition in 
: aa 


_ Mr. Ranade, learned counsel for the petitioner, in the first instance, con- 
tends that the misconduct as found was committed by the petitioner not during 
the course of the employment but was outside the employment and, therefore, 
qt was not open to the Police authorities to take any disciplinary action against 
the petitioner in that respect. We find it difficult to accept this contention. It 
is true that the misconduct in respect of which disciplinary action is taken 

against a servant must have reasonable relation to the nature of the service, 
but it need not necessarily arise in the course of employment. When a person 
accepts an employment by necessary implications he agrees to so conduct and 
behave himself as would not be inconsistent with the nature of his service. If 
he behaves and conducts himself in a manner which would be inconsistent with 
the nature of his service then that would affect or at any rate would be likely 
to affect the interests or good name of his employer. If and when it happens 
it is reasonable to hold that it would entitle the employer to take such disci- 

. plinary action against his employee as the nature and degree of misconduct 

` would require and law would permit. It is not that interests or good name 
of an employer is likely to be adversely affected only by an act of an employee 
during the course of an employment. We also do not find any provision either 
in the Police Act or Regulations to restrict recourse to taking disciplinary 
action against a police officer’s action to acts done by him during the course 
of employment only. 


Regulation 64 of the Police Regulations deals with general conditions of 
service of a police officer and cL (11) thereof provides that the police officer 
ghall act with respect and deference towards all officers of Government, and 
«vith forbearance, kindness and civility towards private persons of all ranks. 
In a private life ‘he shall set an example of peaceful behaviour and shall avoid 
all partisanship. This clanse makes it clear that it is one of the conditions of 
‘his service that a police officer conducts himself both during the course of his 
employment as well as outside his employment with civility and courteousness. 
It necessarily follows that his acting otherwise, though in private life, would 
‘be inconsistent with the general conditions of his service. The law relating 
to the disciplinary action which could be taken by a private individual against 
‘his servant is not that no disciplinary action can be taken by his master against 
“the servant for ‘any misconduct of his servant outside the employment. In 
Sondori ne aes OF Ste sere ee ne Sane oe ee in 
Pearce v. Foster’ observed (P. 539): 


1 (1888) 17 Q. B. D. 536. 
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“The rule of law is, that where a person has entered into the position of servant, if 
he does anything incompatible with the due or faithful discharge of hia duty to his 
master, the latter has a right to dismiss him. The relation of master and servant im- 
plies necessarily that the servant shall be in a position to perform his duty duly and 
faithfully, and if by his own act he prevents himself from doing sa, the master may 
dismiss him....What circumstances will put a servant into the position of not being able 
to perform, in a due manner, his duties, or of not being able to perform his duty 
in a fatthful manner, it is impossible to enumerate. Innumerable circumstances have 
actually occurred which fall within that proposition, and innumerable other circumatan- 
ces which never have yet occurred, will occur, which also will fall within the proposi- 
tion. But if a servant is guilty of such a crime outside his service as to make it unsafe 
for a master to keep him in his employ, the servant may be dismissed by his master; 
and if the servant’s conduct is so grossly immoral that all reasonable men would say 
that he cannot be trusted, the master may dismiss hint” 
eer ie the same question in the same case Lord Justice Lopes observed! 
P 

“If a servant conducts himself im a way fnconsistent with the faithful discharge of -~ 
his duty in the service, it is misconduct which justifies immediate dismissal. That mis— 
conduct, according to my view, need not be misconduct in the carrying on of. the service 
or the business. It is sufficient if it is conduct which is prejudicial or is likely to be 

prejudicial to thé interests or to the reputation of the master.” 

We are not aware of any decision taking a contrary view, and: none is shown 
to Us. 

The ‘ratio deducible yr is that in order to enable a master to take dis- 
ciplinary action against his servant it is not a condition precedent that the 
miconduct on the part of the servant must arise within his employment and ` 
not outside his employment. The test in each case will be whether the servant 
is conducting himself in a way inconsistent with the faithful discharge of 
his obligations undertaken by him either expresaly or impliedly in accepting 
the service. The inconsistency may arise on account of any act of the servant, 
either in the course of his'employment or outside it,,which injures or has the 
tendency to injure his master’s business or interests or reputation. There is. 
no reason why this principle should not apply to public servants. There is. 
however one very material difference between the two and that must be kept 
in view. In case of a private servant it is the master who in his own dis- 
eretion decides the question of the disciplinary action to be taken against his. 
servait. In the case of a public servant it is not the master but certain officers. 
of the common master who decide this question, but their powers in that respect. 
are regulated by the Act or rules framed thereunder. 

In the instant case, as we have already shown, it was expected of the peti- 
tioner, being a police officer, to behave with civility and courteousness with a 
member of the public even in his private life. It has been found that he has 
very rudely behaved with Shri Desai. There is no doubt that the petitioner 
has conducted himself in a way inconsistent with the faithful dischar 
his service inasmuch as he acted contrary to the discipline prescribed 
police officer in cl. (11) of Regulation 64. Such a conduct is likely to brip 
disrepute to the police force. He has, therefore, exposed himself to a discipli- 
nary action. . 

The second contention raised relates to the jurisdiction or powers of res- 
pondent No. 2 to impose the punishment he has imposed for the offence of 
which the petitioner has been found guilty. It has, therefore, to be sear 
whether respondent No. 2 has acted within his authority in awarding, the 
punishment which he awarded for the misconduct found. If he has, we are 
not concerned with its quantum. 

Section 7 of the Police Act provides that subject to such rules as the Pro- 
vincial Government may from time to time make the Inspector General of 
Police, Deputy Inspector .General of Police, Assistant Inspector General and 
District Superintendent of Police may impose on police officers certain punish-- 
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ments mentioned therein. In exercise of the powers conferred by this section 
the Provincial Government has made certain rules (referred to as Regulations). 
‘They are contained in Chapter VIII of the book ‘C. P. & Berar Police Regu- 
lations’ published under the authority of the Government of the Central Pro- 
vinces and Berar. Regulation 214 enumerates the various kinds of punish- 
ments which could be imposed on police officers belonging to the Subordinate 
Police Service. The punishment imposed on the petitioner is twofold: (1) 
there is reduction in his pay by Rs. 2 p.m. for a period of two years beginning 
with the month of May 1958 and (ii) this reduction is to have’ the effect of 
postponing his future increments. On the language of regulation 214 the 
punishment imposed falls within cl. (ii) and (iii) of Regulation 214, that 
is, withholding of increments and reduction to a lower stage in a time scale. 
Regulation 215 deals with certain additional penalties which could be im- 
posed on non-gazetted officers. We are, however, not concerned with those 
punishments in the instant case. Regulation 216 enumerates certam additional 
punishments which could also be imposed on Head Constables and Constables. 
Regulation 217 enumerates some more punishments which could also be imposed 
on Constables. In the instant case, the petitioner is a constable. Clause (a) 
of this regulation provides that`a constable may also be punished with depri- 
vation or withholding of increment (for a period not exceeding one year at any 
one time). In the instant case, the punishing authority, i.e. respondent No. 2, 
has at one time withheld the increment of the petitioner for a period of two 
years, which is contrary to the provisions of cl. (a) of regulation 217. Regu- 
lations 219 to 228 deal with the powers of punishment conferred on various 
officers. Regulations 224 and 225 contain general instructions relating to 
award of punishment. Regulation 226 lays down rules to be observed by the 
disciplinary authority in determining what penalty should be awarded for 
any particular offence. 

It would thus be seen that the power of the disciplinary authority to impose a 
penalty is regulated and controlled by the provisions of the aforesaid regulation 
which is a complete Code by itself. It would therefore, be not open to it to 
impose a penalty which it deems proper, unless it is authorised by the regulation. 

The offence of which the petitioner has been found guilty by respondent 
No. 2 is that his (petitioner’s) behaviour was rude and improper towards Shri 
R. B. Desai, Company Commandant of the Home Guatds, and in the words of 
respondent No. 3 the appellant (petitioner) being a police officer he should 
have acted with unfailing patience, courtesy and tact and refrained from losing 
his temper. It has to be seen whether the penalty imposed*by respondent No. 2 
on the petitioner and confirmed by respondents Nos: 3 and 4 is warranted 
under any one or more clauses of regulation 226. 

It will be convenient at this stage to refer to certain other facts that weighed 
with respondent No. 2 in awarding the punishment which he has awarded. 
From paras. 21 and 22 of the preliminary order dated April 17, 1958, it ap- 
pears that respondent No. 2 after coming to the conclusion that the petitioner 
was guilty of the aforesaid offence, looked into his service record and from it 
he found that during his 12 years’ service he had received two major punish- 
ments and 11 minor punishments and had received 18 rewards. Miscellaneous 
remark in his service record was that the petitioner was a constable of an aver- 
age calibre. One of the previous major punishments which was awarded in 
1950 related to misbehaviour with a member of the public and for indiscipli- 
nary conduct in the presence of his Station Officer. The punishment imposed 
was reduction in pay from Rs. 31 to Rs. 30 p.m. for a period of six months. 
Second default occurred in 1952 when he was reduced from Rs. 32 to Rs. 31 
p.m. for a period of 12 months for conniving at a breach of Motor Vehicle 
Rules committed in his presence and for insolently refusing to submit his 
explanation to the Station Officer. Two of the minor punishments related to 
quarrelling and indisciplinary.behaviour towards the Station Officer (years 
not mentioned). On account of this previous record respondént. No.:2 thought 
that the previous punishments have not deterred the petitioner from impro- 
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per, rude and indisciplinary behaviour towards others and in his opmion it 
was not likely that he would improve thereby. He further was of opinion 
that the present default was of a very serious nature and he did not see any 
ease for showing any leniency to the petitioner. He, therefore, issued a notice 
to the petitioner to show cause why he should not be dismissed from the police 
force. In the final order in awarding the Punishment respondent No. 2 
observed : 
wT however, Teel that tho- pinikment of ciate “atahal nesay show canke notes 

is a little too severe especially In view of the fact that in Vidarbha area constables 
have not yet become fully used to the idea of pòlice behaviour towards the members 
of the publie, I, therefore, feel that one more chance may be given to the accused 
constable to mend his ways. A EE PETE A O A R E n 
, sary to dismiss him from service.” 
And in this view of the matter, respondent No. 2 imposed on the petitioner 
the aforesaid punishment. It, therefore, appears that the punishment imposed 
by respondent No. 2 is not merely on account of the offence of which the peti- 
tioner has been found guilty but also on account of the previous record which, 
in the opinion of respondent No. 2, merited dismissal but on second thought 
he thought it too severe and, therefore, imposed the aforesaid punishment. 

Now, turning to the provisions of Regulation 226, rude or discourteous beba- 
viour towards a member of the public in private life outside employment, even 
if repeated, does not afford a ground for even imposing any penalty under cls. 
(ii) to (iv) of Regulation 226 much less of dismissal under cl. (i) of Regula- 
tion 226. Reading first and second clauses together it appears that the punish- 


’ ment of dismissal or reduction in rank is awarded or could be ad for 


incompetence, or cases of serious dereliction of duty. Clause (iii) provides 
that punishment of withholding of increment, either temporary or permanent, 
can be imposed only in the case of serious dereliction of duty or for culpable 
ignorance of police proced: laziness or apathy in conducting the work of the 
station-house, and the ka. Clauss (iv) provides that an increment which has 
fallen due may be withheld for a definite period for inefficiency or unsatis- 
factory service. It, however, specifically prohibits withholding of increments 
of constables for a period more than one year in the first instance. Discourte- 
ous or rude behaviour towards a member of the public in private life can 
hardly be termed as incompetence in the discharge of his duty as police con- 
stable or serious dereliction of duty, or culpable ignorance of police procedure 
or other offences mentioned in clauses (iii) and (iv). Clause (v) relates to 
imposition of fines. It, however, prohibits fining of constables. 

. , After going through the entire Regulation 226 we do not find any clause 
under which the instant case would fall, except clause (vi). We have no 
advantage of knowing from the orders of any of the respondents the clause or 
clauses of the Regulation 226 under which respondent No. 2 purported to act 
in imposing the punishment on the petitioner. We asked the learned counsel . 
for the respondents to point out to us the clause which would be attracted to 
the facts of the present case. He frankly conceded that there is no clause in 
Regulation 226 which would get attracted to the facts of the case except 
clause (vi). It reads: f 

“(vi) In the case of head constables and constables, minor offences against disci- - 

pline should be dealt with, firstly, by warning, and if this proves ineffectual, by the 
infliction of the minor punishments specified in Regulations 216 and 217(b), or by, de- 
tailing the offender to a course of more irksome and impopular duties.” 
Now, punishments specified in Regulations 216 and 217(b). are not withhold- 
ing of increment or reduction to a lower stage in a time scale, but, on the other 
hand, they are (i) confinement to quarters for a term not exceeding 15 days, 
(ii) punishment drill, (iii) extra guard duty, (iv) tent pitching, (v) drain 
digging, (vi) cutting grass, clearing jungle and cleaning parade grounds, (vii) 
repairing huts and butts and similar work in the lines, (viii) cleaning arms. 

In our opinion, ‘therefore, though the conduct on the part of the petitioner 
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entitled respondent No. 2 to take a disciplinary action against him the punish- 
ment awarded by him to the petitioner is in excess of his authority and powers 
conferred on him under the provisions of Regulation 226, and further the 
punishment awarded contravenes the specific provisions of cl. (a) of Regula- 
tion 217. The orders of respondents Nos. 2, 3 and 4, therefore, cannot be 
sustained. 

In the result, the petition is allowed, and the aforesaid orders of May 8, 
1958, July 29, 1958, and January 17, 1959, are quashed. We want to make it 
clear that we should not.be understood to have said that it is no more open to 
the respondents to take such disciplinary action against the petitioner as could 
be taken against him under the regulations. 

‘We make no order as to costs as, in our opinion, the petitioner is not free 


from blame. 
Petition allowed. 


INCOME-TAX REFERENCE 


Before Mr. Justice Shah and Mr. Justice S. T. Desai. 
THE COMMISSIONER OF INCOME-TAX (CENTRAL), BOMBAY 


v. 


MULRAJ KARSONDAS.? a 
Indian Income-tax Act (XI of 1922), Sec. 60, Notification No. 878F of March 21, 1922 and 
Notification No. 8 of March 24, 1928—Managing Director receiving monthly salary 
from company—Certain amount out of salary disallowed in assessment of company— 
Whether such amount liable to be taxed in hands of assessee managing director— 
Applicability of Notifications. 

The assessee, who was the managing director of a private limited company, received 
a certain amount per month as salary from the company. In the relevant assessment 
year the Taxing Authorities disallowed the claim of the company for a certain amount 
out of the salary paid to the assessee, as in their view, it was not an expenditure 
laid out or expended wholly or exclustvely for the company’s business within the 
meaning of s. 10(2)(zv) of the Indian Income-tax Act, 1922. In the hands of the 
asseseee, his entire remuneration received from the company was sought to be taxed 
and it was contended by the assesses that the salary paid to him in excess of the 
amount allowed as deduction in the assesament of the company having already been 
taxed in the hands of the employers was not liable to be taxed over again in his 
hands, In support of his contention the assessee relied upon Notification No. 878” 
dated March 21, 1922, as amended by Notification No. 8 of March 24, 1928:— 

Heid, that under the Notification it is only where the sum paid is out of or deter— 
mined with reference to the profits of the business and that by reason of the mode 
of payment or determination of the sum paid, the same has not been allowed as a 
deduction but has been included in the profits of the business, that the benefit of 
the Notification may be given to the assessee, 

that, In the instant case, the salary was paid at a stipulated rate per month to the 
asseasee and was not paid out of or determined with reference to the profits of the 
business, and the disallowance of the amount was not by reason of the mode of 
payment or determination of the salary out of the profits of the business, and 

that as these conditions under the Nottficatton were not fulfilled, the assessee could 
not have the benefit of the Notification and the amount in question could be taxed 
in the hands of the asseasee. 

Commissioner of Income-tar, Bombay v. R. R. Jacques,’ distinguished. 


*Decided, July 22, 1959. Inoome-tax Re- 1958, decided by 0. J. and Tendolkar 
ferenco No. 18 of 1957. J., on March 11, 1954 (Onrep.). 
1 (1984) Income-tax Reference No. 30 of 
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Commr. of Inc.-tax v. M. K. Kirtiker, and M. K. Kirtikar v. Commr. of Inc.-tax; 
referred to. i 


Tue facts appear in the judgment. 


G. N. Joshi, for the applicant. 
8. P. Mehta, for the respondent. -5 

SHAH J. This Reference relates to two assessment years 1947-48 and 1948- 
49. A private limited company known as ‘‘Chidambaram Mulraj & Co.’’, 
whioh will hereafter be referred to as the company, was incorporated on April 
30, 1943, with the object of acquiring the managing agency of the Elphinstone 
Spinning & Weaving Mills Co. Ltd. The company appointed the assessee Mul- 
raj Karsondas as its managing director and agreed to pay him 25 per cent. of the 
annual managing agency commission and also a- salary of Rs. 1,000 per 
month. The salary was later increased to Rs. 2,000 per month because 
Chidambaram, who was the. Director-Chairman of the company, retired 
from active management and the assesses was ‘‘saddled with higher bur- 
den and responsibilities’. In completing the assessment of the company for 
the assessment year 194647, the Taxing Authorities disallowed the salary 
paid to the assessee in excess of Rs. 1,100 as a business deduction. In the 
assessment years 1947-48 and 1948-49 the Taxing Authorities disallowed: the 
claim of the company for Rs. 8,700 and Rs. 7,500 respectively out of the salary 
paid to the assessee, as in their view, it was not an expenditure laid out or 
expended wholly or exclusively for the company’s business within the meaning 
of s. 10(2) (zv). In the hands of the assessee, his entire remuneration received 
from the company was, however, sought to be taxed. The assesses contended 
that the salary paid to him in excess of the amount allowed as deduction in 
the assessment of the company having already been taxed in the hands of his 
employers was not liable to be taxed over again in his hands, and in support 
of that contention he relied upon Notification No. 878F, dated March 21, 1922, 
as amended by Notification No. 8 of March 24, 1928, issued by the Central Gov- 
ernment in exercise of the powers under s. 60 of the Income-tax Act. The Income- 
tax Tribunal was of the view following the judgment of this Court in Commis- 
stoner of Income-taz, Bombay v. R. E. Jacques* and M. K. Kirttkar v. Commr. 
of Inc.-taz° that on the amounts which were disallowed in the assessment of 
the company, tax could not be levied over again in the hands of the agsessee, At 
the instance of the Commissioner, the Tribunal has referred the following 
question : 

“Whether the sums of Rs. 8,700 and Rs. 7,500 were exempt from tax in the hands of 
“the assessee for the assessment years 1947-48 and 1948-49 respectively, the claim for 
exemption being based upon the Notification No. 878F dated 21-3-1922, as amended 
by Notification No. 8 of 24-3-1928 issued by the Central Government under section 
60 of the Indian Income-tax Act, 1922?” 

Mr. Joshi for the’ Department contends that the view taken by this Court 
in M. K. Kirtikar’s case has now been overruled by their Lordships of the 
Supreme Court and, therefore, the judgments in Commissioner of Income-tar 
v. E. E. Jacques and M. K. Kirttkar v. The Commissioner of Income-tax are 
overruled and no reliance can be placed upon the principle of those cases in 
support of the view that the two amounts referred to in the question are not 
liable to be taxed in the hands of the assessee. 
` The Notification issued by the Government of India on March 21, 1922, as 
amended on March 24, 1928, in so far as it is material stands as follows: ` 

“The following classes of income shall be exempt from the tax payable under the 


2 (1089) 86 LT.R. 860. 1988, decided by Chagla O. J. and Tendolkar 
3 (1955) 28 LT.R. 008, s.c. 58 Bom. LR. J., on March 11, 1954 Unrep.). 

122. 5 (1055) 28 LT.R. 908, s.o. 58 Bom. L.R. 
4 (1954) Income-tax Reference No. 80 of 122. 
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sid Act, but shall be taken into account in determining the total income of an assessee 
-for the purpose of the said Act: 

(1) Sums received by an assessee on account of salary, bonus, commission or other 

remuneration for services rendered or in lieu of interest on money advanced to a per- 
-son for purposes of his business, where such sums have been paid out of, or determined 
with reference to, the profits of such business and by reason of such mode of payment 
-or determination, have not been allowed as a deduction but have been included in the 
profits of the business on which income-tax has been assessed and charged under the 
head ‘business’ ”. 
As observed by their Lordships of the Supreme Court in Commr. of Inc.-taz v. 
H. K. Kirtikar, exemption from taxation in respect of the sum received by 
an agsessee from a business on account of commission ete. could be claimed 
under the Notifications only on fulfilment of the following three cumulative 
conditions : Í 

“(1) Where such sum has been paid out of or determined with reference to the 
profita of the business; 

(2) Where by reason of such mode of payment or determination the sum paid 
‘has not been allowed as a deduction but has been included in the profits of the business; 
and 

(3) Where on the sum so disallowed in the computation of the profits of the 

business, income-tax has been assessed and charged under the head ‘ business’ ”. 
The purpose of the Notification was undoubtedly to avoid double taxation of 
the same profits. If the amount was paid out of or determined with refer- 
ence to profits, and was assessed and charged in the hands of the employer, 
the same was not to be assessed and charged over again in the hands of the 
assessee. . 

There can be no dispute that the two amounts referred to in the question 
have been disallowed as permissible deductions in the computation of the pro- 
fits of the company and income-tax has been assessed and charged thereon from 
the company. On the scheme of the Notification, it is evident that it is only 
where the sum paid is out of or determined with reference to the profits of 
the business and that by reason of the mode of payment or determination of 
the sum paid, the same has not been allowed as a deduction but has been 
included in the profits of the business, that the benefit of the notification may 
‘be given to the asseases. The two amounts have admittedly not been allowed 
as deductions and have been included in the profits of the business of the 
company, but the amounts disallowed have not been paid out of the profits nor 
determined with reference to the profits of the business, nor is the reason for 
the disallowance the mode of payment or determination of the amounts. The 
‘profits of the business may normally Me ascertained only after deducting there- 
from the outgoings for the purpose of earning the profits. The gross receipts 
of a businessman are not his profits: from the gross receipts deductions of 
necessity are to be made of the various outgoings which contributed to the 
earning of the profits. Salary paid to an employee for conducting the 
‘business in which the profits are earned if it bears no direct relation 
thereto must be deducted in ascertaining the profits. It is true that in cases 
when it is so stipulated the quantum of salary may be determined by refer- 
ence to the quantum of profits made by an employer. In such cases, the 
salary may be held to be paid out of profits or determined with reference to 
the profits of the business. But, in this case, the salary is paid at a fixed rate 
per month and is not paid out of or determined with reference to the profits 
of the business. Nor is it that by reason of the mode of payment or determina- 
‘tion of the salary so paid that the deductions have not been permitted. The three 
conditions under the Notification being cumulative, if one or more of the condi- 
tions are not fulfilled, evidently, the assessee cannot claim the benefit of the 
motification. 

6 (1959) 86 LT.R. 360. 
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But Mr. Mehta, who’ ‘appears on behalf of the assessee, contends that their 
Lordships of the Supreme Court in Commr. of Inc.-taz v. M. K. Kirtikar dig 
not decide the question whether salary paid at a stipulated rate to an assesses 
can be regarded as a sum paid out of or determined with reference to the 
profits of the business; and we are bound by the decision in Commissioner of 
Income-taz v. B, R. Jac in which it was held that payment of bonus to an 
‘ employee is by virtue of the notification of the Government of India exempt 
Bom tax if the envio -bb a Datt thereof has boen tated ii the hands of his 
employer. 

In H. E. Kirtikar v. Commr. of Ino.-taz, this Court was called upon to con- 
sider whether certain amounts paid to an employee as commission which were 
disallowed as permissible deductions under s. 10(2) (zv) in assessing the tax 
_ payable by the employer, were liable to be taxed in the hands of the employee. 


'' In that case, the employers of the assesses had paid certain commission to 


their employees beside the stipulated monthly salary. In the assaament pror 
ceeding of the employers of the assesses, a part of this commission was dis- 
allowed. Thereafter, the employers ceased doing business and the business 
was transferred to a limited company and by reason of s. 25(4) of the Income- 
tax Act, the business having been charged to income-tax, though the tax was 
not paid, it was held that the employees were entitled to claim exemption on 
the commission received by them under the Notification. It was held 
by this Court that the commission was paid out of the profits and the 
tax was charged to the a o though they were exempted from paying 
the same. In appeal, their Lordships of the Supreme Oourt referred to the 
three component conditions for the application of the Notification, and ob- 
served that on the view that they took it was not necessary to express any 
opinion on the question whether the commission had been paid out of the 
profits and it was also unnecessary to consider whether the second condition was 
fulfilled, but, in their view, the third condition not having been fulfilled, the 
asseasee could not claim relief under the Notification. Evidently, this 
ease does not decide the question whether to the salary paid to an assesses, 
by his employer, which is disallowed in the assessment of the employer by 
the Income-tax Department, exemption granted by the Notification will be 
attracted. 

In Commissioner of Income-taz, Bombay v. B. B. Jacques, Chagla OJ. in 
delivering the judgment of the Court observed that 

“... profit’ in this notification is not used in the sense of taxable profits, but is 
used in the commercial sense. If a company makes profits and then out of those pro~ 
fita decides to pay a certain amount to his employee for the work done by him, the 
employer is tmdoubtedly paying the bonus out of the profits of the business”. 
Relying upon these observations, Mr. Mehta contends that in this case also the 
salary was part of the commercial profits of the company and tax having been: 
levied on the company, the Notifications relied upon are attracted. Undoubt- 
edly, exemption from payment of tax under the Notification is claimable in 
respect of sums paid out of or determined with reference to the commercial 
profits, but in computing even the commercial profits, the salaries paid to the 
employees must be taken into account. It is only after the expenses incurred for 
earning the profits are deducted that the commercial profits of a business can 
be ascertained, and if for ascertaining the commercial profite, the salary paid 
to the employee is deducted, the salary will not be a sum paid out of or de- 
termined with reference to ths profits of the business. In Jacques’s case, the 
Court came to the conclusion that the amount paid to the assessee was not 
liable to be taxed in his hands; but in that case the amount sought to be taxed was. 
received by the employee as ponus and not as salary. Payment by the employer 
of a sum of money to his poke as bonus is in its very nature gratuitous. It 
is made as a payment ez gratia having regard to the profits earned by him in 
his business and the services rendered by the employee, and in its very nature 
“bonus is a payment out of the profits or determined we reference to the 


. 
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profits and is related directly to profits and is not deducted before ascertain- 
ment of the profits. BR. R. Jacques’s case is clearly distinguishable from 
the facts of the present case. In the present case, if the salary paid to 
the assesses is to be deducted from the gross earnings of the company before: 
ascertaining the commercial profits, the payment to the agsessee is not out of 
or determined with reférence to the profits of the business. Again, the dis- 
allowance is not by reason of the mode of payment or determination of the 
salary out of the profits of the business; it is disallowed because it is not an 
expenditure laid out or expended wholly or exclusively for the purpose of the: 
business. In that view of the case, the second condition is also not fulfilled. 
We are, therefore, of the view that the principle of the case of R. R. Jacques 
is not applicable to the fasts of the present case. 

On that view of the case, the answer to the question will be in the negative:. 


Assesses to pay the costs of the Commissioner. 


Solicitor for the applicant: P. G. Gokhale. 
Solicitors for the respondent: Amarchand & Mangaldas. 


SUPREME COURT. 


Present: Mr. Justice Syed Jafer Imam and Mr. Justice J. L. Kapur. 


ABDUL RAHIM ISMAIL C. RAHIMTOOLA v. THE STATE OF BOMBAY.* 
Indian Passport Act (XXXIV of 1920), Sec. 3—Indian Passport Rules, 1950, Rr. 3, &— 
Whether s. 3 of Act and rr. 3 and 4 of Rules apply to Indian citizens. 
The provisions of s. 3 of the Indian Passport Act, 1920, and rr. 3 and 4 of the Indian’ 
Passport Rules, 1950, apply to all persons including Indian citizens. 
Tre facta are stated in 59 Bombay Law Reporter 857. 


O. N. Srivastava and J. B. Dadackanji, for the appellant. 
G. C. Mathur and R. H. Dhebar, for the respondent. 


Ixan J. The appellant was convicted under r. 6(a) of the Indian Passport. 
Rules, 1950, hereinafter referred to as the Rules, made under s. 3 of the Indian: 
Passport Act, (XXXIV of 1920), heremafter referred to as the Act, and was 
sentenced to pay a fine of Rs. 100. The High Court in exercising its revisional 
jurisdiction upheld the conviction but reduced the sentence to a fine of Ra. 25. 
Tt granted a certificate to. the appellant that the case was a fit one for appeal’ 
to this Court. 

It is beyond dispute now that the appellant is a citizen of India. Admittedly 
he entered the territories of India without a passport. The sole question for 
determination is whether his act in so entering the territories of India amount- 
ed to an offence punishable under r. 6(a) of the Rules. 

The Act was passed in 1920 and has been the subject of amendment and’ 
modification thereafter. Its preamble states ‘‘qhereas it is expedient to take 
power to require passports of persons entering India, it is hereby enacted as 
follows.” ‘‘Passport’’ has been defined as a passport for the time being in’ 
force, issued or renewed by the prescribed authority and satisfying the condi- 
tions prescribed relating to the class of passports to which it belongs. Section 
3 states: 

(1) Ths. Central Government may make rules requiring that persons entering’ 
India shall be in possession of passports, and for all matters ancillary or incidental to: 
that purpose. : 
(2) Without prejudice to the generality of the foregoing power such rules may—’ 


*Deoided, May 14, 1959. Criminal Appeal No. 182 of 1957. 
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(a) prohibit the entry into India or any part thereof of any person who has not 
dn his possession a passport issued to him; 
`, (b) prescribe the authorities by whom passports must have been issued or renew- 
-ed, and the conditions with which they must comply, for the purposes of this Act; and 
(c) provide for the exemption, either absolutely or on any condition, of any person 
-cr class of persons from any provision of such rules. 
(3) Rules made under this section may provide that any contravention thereof 
-or of any order issued under the authority of any such rule shall be punishable with 
_imprisonment for a term which may extend to three months or with fine or with both. 
(4) AD rules made under this section shall be published in the Official Garette, 
and shall thereupon have effect as if enacted in this Act. 
Rule 3 of the Rules states: 
n Have! an mrorided a ruled Do: perma proceeding’ Cuts aay place: ouide Tadi; 
-shall enter, or attempt to enter, India by water, land or air unless he is in possession 
-of a valid passport conforming to the conditions prescribed in rule 5.” 
Rule 4 specifies the persons who shall be exempted from the provisions of r. 3. 
Clause (b) of r. 4 exempts members of the Naval, Military or Air Forces of 
India on duty, and members of the family of any such person when accom- 
panying such person to India on a Government transport. Clause (c) exempts 
persons domiciled in India proceeding from any of the French establishments 
in India (other than Pondicherry in Karaikal) or from any of the Portuguese 
establishments in India or Pakistan. Clause (f) exempts persons domiciled 
in India entering India by land or by air over the Nepalese or Tibetan fron- 
tier. Clause (h) exempts bona fide Mahomedan pilgirms returning from Jed- 
. dah or Basra and cl. (t) exempts other persons or classes of persons specified 
“by general or special orders of the Central Government. 

The date of the appellant’s entry into India is not known. He was cer- 
tainly arrested on February 26, 1955, and it is his case that he entered India 
‘sometime after the decision of this Court in the case of Ebrahim Vazir Mavat 
v. The State of Bombay’. The judgment of this Court in that case was deli- 
vered on February 15, 1954. On that basis the appellant entered India some- 
time after February 15, 1954, and before February 26, 1955. It is unnecessary 
to specify in great detail the movements of the appellant between November 
19, 1948, wHen he went to Karachi for the first time, and his arrest on Feb- 
ruary 26, 1955, as his movements during this period are not relevant in 
-determining whether the appellant has committed an offence punishable under 
.T. 6(a) of the Rules. The case must be decided on the footing that sometime 
“before his arrest on February 26, 1955, the appellant entered India without 
a passport. 

Two contentions were raised on behalf of the appellant: (1) that r. 3 of the 
Rules and 8 3 of the Act were ultra vires the Constitution in so far as they 
purported to affect the right of an Indian citizen to enter India without a 
passport and (2) that on a proper interpretation of the provisions of s. 3 of 
-the Act and r. 3 of the Rules, these provisions did not apply to an Indian 
‘citizen. They applied only to non-Indian citizens. 

- . As to the first contention it was urged that s. 8 of the Act and r. 3 of the 
“Rules in so far as they purported to relate to an Indian citizen were ultra vires 
the Constitution, as they offended against the provisions of art. 19(1)(d) and 
(e). Article 19(1)(d) confers the fundamental right on all Indian citizens 
“‘to move freely throughout the territory of India” and art. 19(1)(6) ‘‘to 
reside and settle in any part of the territory of India.” This fundamental 
right, however, is subject to reasonable restrictions under cl. (5) of art. 19. 
“In the case of Ebrahim Vaeir Mavat v. The State of Bombay (supra) the 
majority judgment of this Court held that an Indian citizen visiting Pakistan . 
for any purpose whatsoever and returning to India may be required to pro- ` 
-duce a permit or a passport as the case may be before he can be allowed to 
-enter India, and this pee may well be regarded as a proper restriction 


1 [19541 8.C.R. 088. 
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upon entry. This Court, however, held that it was quite a different matter 
to say that if he enters India without a permit he may on ‘conviction for such. 
offence be ordered to be removed from India. It was the order directing 
his removal from India which was held by this Court to be tantamount to 
taking away his fundamental right guaranteed under art. 10(1) (e), ‘‘to reside 
and settle in any part of the territory of India’. It is clear, therefore, that 
so far as this Court is concerned it has already decided that to require an 
Indian citizen to produce a passport before he can be allowed to enter India 
may be regarded as a proper restriction upon entering India. This decision 
is binding on us and we must follow the decision of this Court in the case 
referred to. It was, however, urged that as a constitutional question has been 
raised this matter cannot be decided by Judges less than five in number. There- 
fore, the case should be referred to what is described as the Constitution Bench. 
Article 145(3) of the Constitution states that the minimum number of Judges 
who are to sit for the purpose of deciding any case involving a substantial 
question of law as to the interpretation of the Constitution or for the purpose 
of hearing any reference under art. 143 shall be five. It is clear that no sub- 

stantial question of law as to the interpretation of the Constitution arises in 
the present case as the very question raised has been decided by a Bench of 
this Court consisting of five Judges. As the question raised before us has 
been already decided by this Court it cannot be said that any substantial ques- 
tion of law arises regarding the interpretation of the Constitution. 

As to the second submission made we have no hesitation in saying that the 
words used in s. 3 of the Act and rr. 3 and 4 of the Rules make it quite clear, 
that they apply to every person including an Indian citizen. Under s. 3(1) of, 
the Act the word ‘‘Persona’’ has been stated without any qualification. Under 
a. 8(2)(a) the words employed are ‘‘any person’’ and in r. 3 the words em- 
ployed are ‘‘no person’’. Clause (b) of r. 4 obviously applies to Indian citi- 
zens but those mentioned in that clause have been specifically exempted from 
the operation of r. 8. Clause (A) of r. 4(2) can apply to Indian citizens who 
are by religion Mahomedan. They have been exempted. Therefore, on a rea- 
sonable interpretation of s. 3 of the Act and rr. 8 and 4 of the Rules there 
can be no manner of doubt that these provisions apply to all persons including 
Indian citizens. 

In our opinion, there can be no manner of doubt that the appellant’s entry 
into India without a passport was in contravention of r. 8 of the Rules and, 
therefore, punishable under r. 6(a) and the appellant was rightly convicted. 
The appeal is accordingly dismissed. 

Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Shah and Mr. Justice S. T. Desai. 
MEEN: alias MOTA LACHMAN UTAMCHAND KIRPALANI 
v. 
LACHMAN UTAMCHAND KIRPALANI.* i 
Hindu Marriage Act (XXV of 1955), Secs. 10, 23(1)—Desertion—Essential ingredients- 
of,—Wilful neglect, what amounts to—Whether animus deserendi ‘necessary where 
offence charged is wilful neglect—Reasonable excuse or just cause as answer to- 
charge of desertion. 
Under s. 10 of the Hindu Marriage Act, 1955, proof of the requisite animus dese— 
tendi is necessary where the matrimonial offence charged is wilful neglect of the- 
petitioner by the other party to the marriage. 


*Decided, July 15, 1959. First A 1 No. Judge, City Civil Court, Bombay, in Matri-- 
802 of 1957, from the decision of G. A. ar, monial Petition No. 2129 of 1056. 
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Conduct of a spouse to amount to wilful neglect must be deliberate ‘and inten- 
tonal failure to perform the obligations of married life indicative of a total repudia- 
tion of the obligations of marriage. Mere neglect of opportumities of consorting or 
every indifference or want of proper solicttude for the other spouse is not wilful 
neglect within the meaning of the Explanation to s. 10(1) of the Act 

The burden of proving desertion is upon the spouse who alleges desertion. ` 

hoe, In order to establish a plea of desertion there must be a separation in fact between 
the two spouses and there must also be, on the part of the deserting spouse, an 
intention to forsake or abandon the other spouse. From the point of time when 
-it is claimed that desertion has commenced, the two conditions must co-exist, though 
it is not necessary that when separation commenced there must be animus 
_ deserendi, ie. intention to forsake or abandon the other spouse. But it is not 
. «merely on proof of separation and the existence of the requisite animus deserendi 
that a decree for judicial separation will be passed. There must be two other ele- 
ments on the co-existence of which alone the deserted spouse will be entitled to a 
decree for judicial separation, and those elements are (i) the absence of consent on 
cthe part of the deserted spouse and (ii) the absence of conduct on the part of the 
«deserted spouse giving reasonable cause to the spouse leaving the matrimonial home 
to form the necessary intention. 

j Bipin Chander Jaisinghbhai Shah v. Prabhawati, referred to. 

In a matrimonial dispute, the matrimonial offence must be established to the 
:satiafaction of the Court beyond reasonable doubt, and, though not as a matter of 
‘law, as a rule of prudence, independent corroboration of the version of the parties 
is sought. Such corroboration, however, need not be by direct testimony: it may be 
‘obtained from the conduct of the parties and the surrounding circumstances. 

Per S. T. Desai J; Wilful neglect, in the context of the matrimonial offence of 
-desertion, must be such neglect as can be regarded as the “withdrawal from a state 
-of things.” The neglect, wilful neglect, must be in the discharge of matrimonial 
-obligations, and there must be such a failure of the fulfilment of those obligations— 
the common obligations of the marital state—as would amount to a total forsaking 
-or abandonment of those obligations. Therefore, this failure, this total forsaking or 
abandonment of consortium evidences the factum of separation and the wilful man- 
-ner of inflicting it evidences the requisite animus deserendi. It would not be appro- 
priate to dissociate animus deserendi, which is the essence of desertion even when 
‘one speaks of desertion by wilful neglect. It fs tmplicit in the concept of desertion, 
.and it is implicit in wilful neglect. Animus deserendi is not merely an attribute 
‘or an incidence of the matrimonial offence of desertion. It is of the very nature of 
that offence and of the essence of it. Therefore, it would be fallacious to say that 
-thare need be no proof of animus deserendi in a case of desertion founded on the 
plea of wilful neglect. 

A petition founded on the charge of desertion can be resisted by the opponent- 
spouse tf she or he is able to show that there was reasonable excuse or just cause 
. for the separation, The “just cause” must be “grave and weighty” or “grave and 
convincing”. But it can be something which falls short of a matrimonial offence. 


| TÆ facts are stated in the judgment of Shah J. 


Sir Noshirwan Engineer, with H; G. Adyani, instructed by Gagrat & Co., 
‘for the appellant. 
E. Jethmalam, B. K. Hirani and M. G. Mirchandant, for the respondent. 


Suan J. In Matrimonial Petition No. 2129 of 1956 of the file of the Bom- 
‘bay City Civil Court the learned trial Judge passed a decree in favour of the 
petitioner for judicial separation. Against that decree this appeal has been 
‘preferred. ; ; 

The petitioner and the opponent were married according to Hindu rites on 
November 10, 1946, at Hyderabad (Sind). At the time of his marriage, the 
„petitioner was residing as a member of a joint Hindu family with his parents, 

1 [1956] 8.0.R. 838, s.o. 59 Bom. L.R. 322 
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brothers and sisters. After the marriage the opponent lived with the 
petitioner. On July 19, 1947, the opponent gave birth to a male child who 
was named Ashok. In October 1947 the parties, on account of the Partition 
of India, migrated to Bombay. As they were unable to obtain suitable accom- 
modation in Bombay, the petitioner took his mother, his sisters and one of 
his brothers as also the opponent and the child Ashok to Ceylon and left them 
in the care of one Narain—his maternal uncle. The petitioner and his mother 
stayed in Colombo for some time and thereafter returned to Bombay. On 
January 17, 1948, the opponent left Colombo with her son Ashok in company 
of one Kbubchand—a cousin of hers—and arrived on January 21, 1948, at 
Lonavala, where her mother was residing. About the month of April 1948 tho 
petitioner and his mother went to Lonavala and fetched the opponent to Bom- 
bay. The opponent stayed at Bombay with the petitioner for about fifteen days 
and again returned to Lonavala. Sometime in the month of September 
1948, the opponent came to Bombay and lived with the petitioner for about 
three months, but in the month of December 1948, the opponent again left for 
Poona to live with her father. At that time, it is undisputed, the opponent 
went to Poona with the consent of the petitioner. Sometime in the month of 
February 1949 the opponent returned to the petitioner and continued to live 
with him till February 26, 1954. During this interval, the opponent visited 
her parents at Poona occasionally, but on the frequency of these visits there is 
dispute between the parties. On February 26, 1954, the opponent left the 
matrimonial home and went to Poona and continued to reside with her parents 
till July 7, 1954. On July 7, 1954, without informing the petitioner, the oppo- 
nent left for Hongkong where her father was conducting his business, and till 
sometime in the month of April 1956 she continued to live at different places— 
Hongkong, Singapore, Manila and Djakarta. On April 8, 1956, the opponent 
returned to Bombay and after some time she left for Kashmir. No attempt 
-was made on either side, after the opponent returned to Bombay, to make a 
rapprochement and the opponent even did not try to meet her minor gon Ashok 
who was then about nine years old and living with the petitioner. 
On September 20, 1956, the petitioner filed a petition in the City Civil Court 
at Bombay for a decree for judicial separation alleging that the oppo- 
nent had deserted him for a continuous period of not less than two years imme- 
diately before the presentation of the petition, that the desertion was with- 
out reasonable cause and without the consent and against the wishes of the peti- 
tioner and that he-—the petitioner—was accordingly entitled to a decree for 
judicial separation. 

The petitioner’s claim was resisted by the opponent. She contended that 
she had left the matrimonial home on account of harassment from her parents- ` 
in-law and also on account of the conduct of the petitioner, that after going 
to Poona she accompanied her father to Hongkong, but she had at all material 
times a desire to return to the matrimonial home which she could not put into 
effect on account of her ill-health. She stated that the petitioner had shown 
4‘ gross and complete indifference’’ to her and that was why she did not go to 
reside with him after she returned to India and that the rupture between her 
and the petitioner was on account of the latter’s refusal to live with her. She 
also stated that during the time she was out of India the petitioner had made 
‘undignified allegations’’ against her in the correspondence stating that she 
-was living ‘‘a life of guilt and degradation”. She submitted that in view of 
the conduct of the petitioner and her intention evidenced by her conduct at 
.all material times to return to the matrimonial home and live with the peti- 
tioner, a decree for judicial separation could not be passed against her. 

The learned trial Judge, in an elaborate Judgment wherein he has dealt with 
-the incidents in the married life of the parties since the commencement and 
has considered the material evidence and the arguments advanced before him, . 
<ame to the conclusion that for many years before she left the matrimonial 
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home on February: 26, 1954, the opponent entertained animus deserendi,. 
that when she left the matrimonial home on February 26, 1954, ske did so 
cwithout the consent of the petitioner, that she left India and failed to return 
ignoring the letters and cables from the petitioner and that the protestations: 
made by, the opponent in her letters and at the time of giving evidence that she 
was at all material times ready and willing to live with the petitioner were 
hot made bona fide. The learned Judge was not willing, on points of conflict 
between the testimony of the petitioner and the testimony of the opponent, to ac- 
cept’ the testimony of the opponént in preference to that of the petitioner.. 
Referring to.the correspondence, on which reliance was placed on behalf of the- 
opponent, the learned Judge observed that the petitioner had not charged the- 
opponent with immoral conduct and, therefore, it was unneceasary to consider 
whether the opponent was entitled to live apart from the petitioner on that 
ground. He further observed that it was not even the case of the opponent 
in her written statement that because she had been charged by the petitioner 
with Immoral conduct she was entitled to live apart from him and that the 
petitioner was not entitled to a decree for judicial separation on that account. 
Holding, therefore, that theré was no reasonable cause for the opponent to 
eave the matrimonial home and to continue to remain away from the matri- 

‘maonial home for'a continuous period of more than two years contrary to the 
expressed wishes of the petitioner, the learned Judge passed a decree in favour 


‘ oft the petitioner for judicial separation from the opponent. 


Section 10 of the Hindu Marriage Act, 1955, enables either party to a mar- 
riage, whether solemnized before or after the commencement. of the Act, to 
Present a petition praying for a decree for judicial separation on the ground. 
that the other party has deserted the petitioner for a continuous period of not 
less than two years immediately preceding the presentation of the petition. By 
the Explanation to sub-s. (1) of s. 10. of the Act the expression ‘‘desertion’” 
as defined to mean desertion of the petitioner by the other party to the mar- 
riage without reasonable cause and without the consent or against the wish of 
kuch party, and to include the ‘‘wilful neglect of the petitioner by the other 
party-to the marriage.” Mr. Jethmalani for the petitioner submits that by 
this Explanation it was intended to extend what he calls the. ‘‘traditional con- 
notation of desertion’’, and that by the inclusion in the expression ‘‘deser- 
tion” of ‘‘wilful neglect of the petitioner by the other party to the marriage’’ 
it was intended that animus deserends, which is otherwise an essential element. 
of desertion, need not be proved by the petitioner before qualifying for a de- 
cree for judicial separation. The submission is that if on the part of either 
party to the marriage. there has been wilful neglect to perform the marital 
obligations, even if such neglect is not accompanied by the animus to forsake 
or abandon cohabitation, the Court will be justified in granting to the aggriev~ 
ed spouse a decree. for judicial separation. By the Explanation to sub-+s. (1) 
of s. 10, within the connotation: of the expression ‘‘desertion”’, «wilful neg- 
lect of the petitioner by the other party to the marriage’’ is undoubtedly in- 
cluded: but on that account proof of the requisite animus to establish deser- 


. tion is, in my judgment, not dispensed with. Neglect to amount to desertion. 


must be wilful neglect of the other party to the marriage: i.e., there must be 
a failure to perform the essential obligations of marriage. Conduct of a spouse 
to amount to wilful neglect must, in my judgment, be deliberate and inten- 
tional failure to perform the obligations of married life indicative of a total 
repudiation of the obligations of marriage. Mere neglect of opportunities of 
consorting or every indifference or want of proper solicitude for the other 
spouse is not wilful neglect within the meaning of the Hxplanation. By the- 
Explanation the connotation of the expression ‘‘desertion’’ was somewhat ex- 
tended; but thereby the basic concept of desertion, viz., intentional and perma- 

nent abandonment of one spouse by the other without reasonable cause and | 
“without the consent of such spouse, is not altered. 
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The burden of proving desertion is upon the spouse who alleges desertion. 
In a recent judgment of the Supreme Court, Bipin Chander Jatsinghbhai Shah 
v. Prabhawati' their Lordships examined in detail the conditions which go to 
make ‘‘desartion’’ in the matrimonial law. At p. 850 of the Report, their Lerd- 
ships quoted with approval a passage from Halsbury’s Laws of England (3rd 
edn.), VoL XII, (pp. 242-243). It is necessary before dealing with the evi- 
dence in this case to bear in mind the following principles which have been 
set out by their Lordships of the Supreme Court: 

“In its essence desertion means the intentional permanent forsaking and abandon- 
ment of ons spouse by the other without that other’s consent, and without reasonable 
cause, It is a total repudiation of the obligations of marriage. In view of the large 
variety of circumstances and of modes of life involved, the Court has discouraged at- 
tempts at defining desertion: there being no general principle applicable to all cases. 

Desertion is not the withdrawal from a place but from a state of things, for what 
the law seeks to enforce is the recognition and discharge of the common obligations of 
the married state; the state of things may usually be termed, for short, ‘the home’... 

The person who actually withdraws from cohabitation is not necessarily the desert- 

The offence of desertion is a course of conduct which exists tndependently of its 
duration.... Desertion is a continuing offence.” 

Their Lordships then observed (p. 850): 

“Thus the quality of permanence is one of the essential elements which differentiates. 
desertion from wilful separation. If a spouse abandon the other spouse in a state of 
temporary passion, for example, anger or disgust, without Intending permanently to 
cease cohabitation, it will not amount to desertion. For the offence of desertion, so far 
as the deserting spouse is concerned, two essential conditions must be there, namely, (1) 
the factum of seperation, and (2) the intention to bring cohabitation permanently to 
an end (animus deserendi). Similarly two elements are essential so far as the desert- 
ed spouse is concerned: (1) the absence of consent, and (2) absence of conduct giving 
reasonable cause to the spouse leaving the matrimonial home to form the necessary 
intention aforesaid... If, in fact, there has been a separation, the essential question 
always, is whether that act could be attributable to an animus deserendi. The offence 
of desertion commences when the fact of separation and the animus deserendi co-exist. 
But it is not necessary that they should commence at the same time. The de facto 
separation may have comnienced without the necessary animus or it may be that the 
separation and the antmus deserendi coincide in point of time; for example, when the 
separating spouse abandons the marital home with the intention, express or implied, 
af bringing cohabitation permanently to a close.” 

In order to establish a plea of desertion there must be separation in 
fact between the two spouses and there must also be, on the part of the 
deserting spouse, an intention to forsake or abandon the other spouse. 
From the point of time when it is claimed that desertion has commenced, the 
two conditions must co-exist, though it is not necessary that when separation 
commenced there must be animus descrendi, i.e intention to forsake 
or abandon the other spouse. This elaboration is necessary because Mr. Jeth- 
malani has strenuously contended that on February 26, 1954, when the oppo- - 
nent left the petitioner, there was not only separation of the two spouses in 
fact but there was algo on the part of the opponent animus deserendi, and, 
therefore, desertion commenced on that date. Alternatively, as we under- 
stood Mr. Jethmalani, he contended that the conduct of the opponent. subse- 
qurnt‘to February 26, 1954, showed that she had entertained a desire to termi- 
nate cohabitation, and the separation having taken place on February 26. 1954, 
the subsequent intention entertained by the opponent enabled the petitioner 
to obtain a decree for judicial separation. But it is not merely on proof ‘of 
separation and the existence of the requisite animus deserendi that a ‘decree 
for judicial separation will be passed. There must be two other ements on 
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the co-existence of which alone the deserted spouse will be entitled to a decree 
for judicial separation, and those elements are (i) the absence of consent on 
the part of the deserted spouse and (ii) the absence of conduct on the part 
of the deserted spouse giving reasonable cause to the spouse leaving the matri- 
monial home to form the necessary intention. 

We may now briefly set out the case of the respective parties. It was the 
case of the opponent that since the commencement of her married life she was 
ill-treated in the petitioner’s house because her mother-in-law was dissatisfied 
with the dowry given by her parents and that at the instigation of her mother- 
in-law even the petitioner ill-treated her. She further alleged that the peti- 
tioner had ‘‘little individuality of his own’’ and that he was, in his relation 
and attitude towards her, guided by his mother and his sisters. On the other 
hand, it was the case of the petitioner that the opponent was a daughter of a 
rich family accustomed to unorthodox ways of life and that she was given to 
‘drinking, to ball-room dancing, to playing cards at stakes and to otherwise 
living ‘‘a gay life’’, and having regard to the orthodox mode of living of the 
members of his family the opponent found herself in an atmosphere which was 
not congenial to her and, therefore, she could not adapt herself to the life m 
‘the marital home and was dissatisfied with her marriage with the petitioner. 
‘Says the petitioner, the opponent was rude, insulting and indifferent in her 
behaviour towards himself and his parents, that she did not pay any attention to 
his comforts or to the comforts of the child and spent her days reading maga- 
‘vines and novels and ‘‘lazily lying down’’ and that she used to go.out at any 
time of the day and absent herself for hours from home without informing 
him or any other members of his family and did diverse things deliberately to 
irritate him. He also alleged that she used to insult him and tell him that he 
‘should mind his own business and that in order to win the sympathy of the 
guests who visited his place she picked up quarrels with him on petty grounds 
and shouted and wept before them. He also stated that she had an aversion 
to sexual intercourse because she did not desire to be ‘‘burdened with another 
ehid”. 

Evidently, in a matrimonial dispute, when the relations between the spouses 
have become bitter, in their respective versions by the spouses there is bound 
to be some exaggeration. It is, therefore, a settled rule of law that the matri- 
-monial offence must be established to tho satisfaction of the Court beyond rea- 
sonable doubt, and, though not as a matter of law, as a rule of prudence, in- 
dependent corroboration of the version of the parties is sought. Such corro- 
boration, however, need not be by direct testimony: it may be obtained from 
the conduct of the parties and the surrounding circumstances. 


[The rest of the judgment is not material to this report.] 


B. T. Desar J. I agree with my learned brother that this appeal must succeed. I 
also agree with him on the conclusions on facts reached by him and tho reasons 
given by him for the same. The evidence—and particularly the documentary. 
evidence—on the record of this case has been examined by him in some detail 
and I need not rehearse the same. 

A rather ingenious contention has been raised before us by Mr. Jethmalani, 
learned counsel for the petitioner, as to the essential ingredients of the matri- 
monial offence of desertion, and I shall permit myself some observations on 
the point. But before I do so I shall examine one or two other legal submis- 
sions made by him. It was argued that the learned Judge below had before 
him the evidence of a number of witnesses and had the opportunity of watch- 
ing their demeanour. It was said that having regard to all that oral testimony 
before him he reached his findings of fact and this Court would not readily 
disturb those findings. I wholly agree that this Court would not readily dis- 
turb the findings of fact arrived at by the trial Court. It has often been 
said, and I have myself said it on more than one occasion, that where a case 
turns entirely on questions of fact and the credibility of witnesses, the Court 
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of Appeal will hesitate a good deal before it disturba the findings of the trial 
Judge based on verbal testimony of conflicting witnesses whom he has seen 
and heard. In such a case, a heavy burden of necessity is thrown upon those 
who challenge those findings. On the other hand, as has so often been said,- 
where findings as regards facts have been drawn from argumentative infer- 
ences drawn from the testimony—oral and documentary—and depend upon 
the weight of the evidence, and the inherent probability of the story, and not 
merely on credibility of witnesses induced by their demeanour or the manner 
in ‘which they answer questions, and where the documentary evidence has to 
be taken into consideration and weighed, the trial Court is in no better posi- 
tion than the Court of Appeal in discovering the truth. Two principal reasons 
have weighed with me in this case in deciding that this is one of those appeals 
in which the ordinary practice followed by this Court should not apply. 

Firstly, I am convinced that the approach of the learned trial Judge to this 
question of desertion and that essential ingredient of it—animus deserends— 
was erroneous. After examining certain facts relating to the married life of 
the spouses from the date of the marriage till February 26, 1951—~which he 
undoubtedly was entitled to bear in mind and have on record for certain pur- 
poses—he stated his conclusion as follows: 


“From the facts and circumstances aforesald and from the acts and conduct on the 
part of the respondent prior to the date of the actual act of separation, I am of the 
opinion that there was animus deserendi on the pert of the respondent.” 


Now, in the case before us, there was no dispute that separation did exist. But 
the crucial question for the determination of the Court was whether there co- 
existed with that separation the ingredient of animus deserendé on the part of 
the opponent-wife. That animus deserends could obviously not be prior to the 
factum of separation. Animus deserend: may co-exist with the factum of sepa- 
ration, or, as it happens in some cases, it may be subsequent to the faetum of 
separation. But it appears that the léarned trial Judge misdirected himself 
in law when he took the view that it was open to him to reach the conclusion 
that the acts and conduct of the opponent prior to the date of the actual act 
of separation could lead him directly to the determination of the question rela- 
ting to animus deserendi. Secondly, in this case it is not as if the evidence 
‘consists of oral testimony alone. The oral testimony, I may observe, is indeed 
‘very conflicting. When there is a mass of conflicting oral testimony, it is al- 
ways desirable—and indeed safe—to let the documents speak for themselves: 
and in this case there is documentary evidence which throws a flood of light 
on.the vital question of animus deserends. That documentary evidence con- 
sists of certain correspondence which took place between the contesting spouses. 
It has been carefully examined by my learned brother and I have nothing to 
add to the observations made by him while examining that evidence. I am in 
agreement with him on the interpretation and effect of that correspondence. 

I may make one or two observations on the question of the standard of proof 
Tequired in matrimonial cases. It is a firmly established rule that the ground 
for relief in a matrimonial cause should be strictly proved. The standard of 
proof in cases arising under the Hindu Marriage Act is that the Court must be, 
satisfied beyond reasonable doubt that the ground for relief is proved, and 
normally the Court requires that the evidence of a spouse, who charges the 
other spouse with a matrimonial offence, should be corroborated. This expre- 
sion ‘‘gatisfied’’ is to be’ fopnd i in s. 23(1) of the Act which deals with decrec 
in proceedings and contains some vital clauses of considerable importance and 
consequences relating to the power and duty of the Court in the matter of 
granting any of the reliefs recognised under the Act. It is true that in some 
decisions of Courts, both in England and in India, analogies have been drawn 
and precedents of criminal law referred to; but it is now wholly recognised 
that the standard of proof in matrimonial cases cannot be the same as is re 
quired in criminal cases. While such analogy is not permissible, the Court. 
does, in matrimonial causes, ordinarily require—not as a matter of law hut 
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as a rule of prudence—that where possible corroborative evidence should be 
led in order to satisfy the Court that the allegations made are well-founded. 
It is in this sense that it is said that the ground for relief in a matrimonial 
ease should be strictly established. The oral evidence in the case and the- 
documentary evidence to which I prefer to attach greater importance does. 
show to my mind that the petitioner has failed to discharge the burden of 
proof which rested on him. 

It has been strenuously argued before us by learned counsel for the peti- 
tioner that we have to decide this question of desertion having regard to the 
provisions of s. 10(1)(a) of the Hindu Marriage Act, 1955, and’ the Explana- 
tion, to that sub-section. I wholly agree that such is the position. It will be 
convenient here to set out the relevant provisions of that section and the 
Explanation. , 

Sec. 10. (1) “Either party to a marriage, whether solemnized before or after the com— 
mencement of this Act, may present a petition to the district Court praying for a decree- 
for judicial separation on the ground that the other party— 

(a) has deserted the petitioner for a contmuous period of not lees than two years 
immediately preceding the presentation of the petition.. .. 

Exrxplanation.—In this section, the expression “desertion”, with its grammatical varia- 
tions and cognate expressions, means the desertion of the petitioner by the other party 
to the marriage without reasonable cause and without the consent or against the wish 
of such party, and includes the wilful neglect of the petitioner by the other party to the- 
marriage.” . 

Argument of Jearned counsel proceeded ‘that the Explanation to sub-s. (1) of 
s. 10 has widened the definition, described by counsel as the traditional defini- 
tion, of ‘‘desertion’’. Sub-section (1)(a) of s. 10 states that a decree for 
judicial separation may be granted inter alia on the ground that the other 

party to the marriage has deserted the pene for a continuous period of 
not less than two years immediately preceding the presentation of the petition. - 
The Explanation states that to amount to a matrimonial offence, desertion must 
be without reasonable cause and without the consent and against the wish of 
the petitioner and that wilful neglect of one spouse by the other is desertion: 
within the meaning of that section. It will be seen that the meaning given is 
somewhat tautological but the Explanation has the merit of making it abun- 
dantly clear that the Legislature intended to give-to the expression ‘‘deser- 
tion” wide import which includes wilful neglect of the petitioner by the other: 
party to the marriage. So far, I find myself in agreement with the submission 
made by learned counsel for the petitioner. 

But the argument ran that though ordinarily one of the essantial ingredients 
of desertion is animus deserendi the position in law is different where the 
matrimonial offence charged is wilful neglect of the petitioner by the other 
party to the marriage. In the latter case, it was urged, there need be no proof 
whatever of animus deserendi. It was argued that this was the only manner 
in which the Explanation to sub-s. (1) of s. TO could' be read. That, it was 
said. was the material language of the section. The material language of the 
section, has, of course, in these matters to be always borne in mind, 
for if a Court is prone too much to indulge in exposition and attempt- 
ed definition, there will be substituted for the language chosen by Parliament 
some other form of words and in an attempt at wide survey some essential 
factor be omitted or some inessential factor be substituted’ or added: This 
seems peculiarly applicable to the matrimonial offences of desertion: and: eruel-- 
ty. cases relating to which are by far the most common of the matrimonial: 
causes contested before the Courts. The circumstances vary infinitely from 
ease to case and -the modes of life involved at times. present sharp contrasts. 
The importance, therefore, of satisfying the language of the section cannot be 
overstressed in a branch of the law which has been predominantly Judge-made. 
Jn view ‘of the observations which I have already; made, I shall refer only to: 
one decision on the subject in a case whielv was carried to tHe Supreme Court.. 
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In Bipin Chander Jatsinghbhat Shah v. Prabhawati,’ their Lordships of the 
Supreme Court made some general observations and summed up some import- 
ant principles which afford considerable guidance in deciding cases arising 
madis the Hindu Marriage Act It was observed by their Lordships (p. 851): 

. -Desertion is a matter of inference to be drawn from the facts and circumstances 
leachi cena: The inference may be drawn from certain facts which may not in- another 
‘case be capable of leading to the same inference; that is to say, the facts have to be 
‘viewed as to the purpose which is revealed by those acts or by conduct and expression 
of intention, both anterior and subsequent to the actual acts of separation. If, in fact, 
there has been a separation, the essential question always is whether that act could be 
attributable to an animus deserendi. The offence of desertion commences when the fact 
of separation and the animus deserendi co-exist. But it is not necessary that they should 
‘commence at the same time. The de facto separation may have commenced without 
the necessary animus or it may be that the separation and the animus deserendi coin- 
cike in point of time; for example, when the separating spouse abandons the marital 
home with the intention, express or implied, of bringing cohabitation permanently to 
a close.” 

To turn to the argument of Mr. Jethmalani. I am prepared to read s. 10(1) (a) 
and the Explanation to that sub-section as he asked me to do, as laying down 
the rule, that wilful neglect of the petitioner by the opponent without reason- 
able cause and without the consent or against the wish of the petitioner for a 
_ continuous period of not less than two years immediately preceding the pre- 
sentation of the petition is tantamount to desertion. 

When the allegation is desertion by wilful neglect, two requirements must 
be satisfied: (i) the conduct must amount to neglect of the petitioner by the 
opponent, and (ii) the conduct complained of must be wilful. What is’ neg- 
lect need not present any difficulty, but difficulty sometimes arises in deter- 
mining what neglect can be said to be wilful. The expression “wilful neglect”? 
has not been defined inthe Act. An act or omission done by accident or in- 
advertence is not wilful; nor is it on the other hand absolutely necessary in 
the present context that to be wilful, the act or omission which constitutes 
neglect should be deliberate and intentional. In the context of matrimonial 
ee ee a ee er ee 
consciously acting in a reprehensible manner in the discharge of his marital 
obligations or is consciously failing in a reprehensible manner in the discharge 
of those obligations; and connotes that degree of neglect which is shown by 
an abetention from an obvious duty, attended by a knowledge of the likely re- 
‘gults of the abstention. Breach of every tie of marriage or failure to discharge 
every marital obligation cannot be regarded as wilful neglect. The neglect 
to become desertion must be such as amounts to forsaking or abandonment of 
one spouse by the other by a conscious disregard of the duties and obligations 
of the married state considered as a whole. I had occasion to state these prin- 
ciples in another place, and have here recapitulated the same. 

Wilful neglect, in the context of the matrimonial offence of desertion, must 
be such neglect as can be regarded as the ‘‘withdrawal from a state of things’’. 
The neglect, wilful neglect, must be in the discharge of matrimonial obliga- 
tions, and there must be such a failure of the fulfilment of those obligations— 
the common obligations of the marital state—as would amount to a total for- 
saking or abandonment of those obligations. Therefore, this failure, this total 
forsaking or abandonment of consortium evidences the factum of separation 
and the wilful manner of inflicting it evidences the requisite animus daserendi. 
In my judgment, it would not be appropriate to dissociate animus deserendt, 
which is the esence of desertion even when one speaks of desertion by wilful 
neglect. It is implicit in the concept of desertion, and it is implicit in wilful 
neglect. - Animus deserendt is not merely an attribute or an incidence of the 
matrimonial offence of desertion. It is of the very nature of that offerice and 
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of the essence of it. Therefore, it would be fallacious to say that there need 
be no proof of animus deserendi in a case of desertion founded on the plea of 
wilful neglect. 

There remains for consideration ome more legal aspect of the matter. Re- 
ferring to the conduct of the opponent, learned counsel for the petitioner 
argued that even if there was no animus deserendi on the part of the oppo- 

. nent when she left the petitioner’s home on February. 26, 1954, there was such 
anemus deserendi sometime later when she left Poona for Singapore and other 
foreign places and, in any event, so the argument ran, there was animus dese- 
rendi when she refused to return to the matrimonial home and hearth after 
the cables sent by the petitioner which were of a peremptory nature. Learned 
counsel in this context found himself faced with the petitioner’ s letter dated 
April 1/2, 1955, in which the petitioner had made the most serious allegations 
against the character of the opponent. The contents of that letter have been 
fully dealt with by my brother and I do not propose to refer to any part of 

_ that letter in this discussion. The argument of learned counsel was that as- 
suming that there were serious allegations made by the petitioner against the 
character of the opponent, that did not per se entitle the opponent to keep: 
away from the matrimonial home, and her conduct in doing so was tantamount 

_ to evidence of animus deserengi. Now, a reference to s. 28(1) of the Hindu 
Marriage Act, which as I have already, mentioned, contains some vital clauses 
of considerable importance and consequence, will clearly show that the Court, 
before granting relief, must be satisfied that the ground for granting relief 
exists and the petitioner is not in any way taking advantage of his or her 
- wrong or disability for the purpose of such relief, and there is no other legal 
ground why relief should not be granted. If a husband makes serious allega- 
_ tions of unchastity against his wife and the allegations are unfounded, and if 

` the wife in consequence of such allegations refuses to cohabit with the husband 
and goes away from him, can it be said that she has committed the matrimonial 
offence of desertion? Can it be said, in such a case, that the husband, who is 
himself the cause of the conduct on the part of the wife complained of ‘by him, 
is not taking advantage of his own wrong when he seeks relief? The answers 
to these seem to me to be against the contention of learned counsel for the 
petitioner. The way I read the relevant sections, it seems to me that a peti- 
tion founded on the charge of desertion can be resisted by the opponent-spouse 
if she or he is able to show that there was reasonable excuse or just cause for 
the separation. It has sometimes been said that nothing short of a matri- 

“Monial offence such as cruelty would suffice in such cases. This question has 
been much debated in England and judicial opinion on the question is not 
wholly uniform. But the more recent and acceptable view seems to be that 
a just cause should suffice. Of course, the ‘‘just cause” must be ‘‘grave and 
weighty’’ or, as it is sometimes said, ‘‘grave and convincing’. But it can be 
something which falls short of a matrimonial offence. It may ‘be ed 
from cruelty to the extent that it falls short of what is legal cruelty, but none- 
thelees the reasons for withdrawal from the society of the petitioner must be 
‘grave and weighty’’. Therefore, one important question that we have to 
` consider in this case is whether there were ‘‘grave and weighty’’ reasons on 
‘which the opponent-spouse can rely in resisting the charge of desertion level. 
led against her. As I have already stated, I do not propose in this judgment 
to examine again the evidence of allegations made against the respondent and 
I have expressed my agreement with the reasons given by my learned brother 
for the conclusions reached by him. Being wholly in agreement with hin 
on those points, I need only add that, in my judgment, in this case the wife 
had ‘‘grave and weigh ” reasons for living apart from the husband after he 
‘levelled those serious and unfounded allegations against her character. 

In the result, I am satisfied that the petitioner has failed to establish the 
case of desertion. 

s Appeal allowed. 
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Before the Hon'ble Mr. H. E. Chainani, Chief Justice, and Mr. Justice V. S. Desai. 


PHIRDOSH SAROSH KOTHAWALLA v. THE STATE OF BOMBAY.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVI of 1948), Sec. 74A—Bombay 
Tenancy and Agricultural Lands (Second Amendment) Act (Bom. XXXVII of 1957), 
Seca. 25, 34—Orders made by Mamlatdar or Tribunal before coming into force of s. 764 
wheather can be revised under that section. ` 
Orders made by a Mamlatdar or Tribunal before the coming'into force of s. 78A of 
the Bombay Tenancy and Agricultural Lands Act, 1948, cannot be revised under this 
section. 


Tum facta appear in-the judgment. 


Vithalbhas B. Patel, with J. B. Patel, for the petitioner. 
M. A. Rane, Assistant Government Pleader, for the State. 


Cuamani C.J. The petitioner is the owner of several lands situate at Chan- 
godar. These lands had been leased by him to eleven tenants. On March 19, 1957, 
the petitioner made 11 applications to the Tenancy Avval Karkun, Sanand, 
in which he stated that his tenants were willing to surrender, their tenancy 
rights and that orders for possession should be passed in his favour. The 
Tenancy Avval Karkun inquired into the applications made by the petitioner. 
He examined the tenants and came to the conclusion that the tenants had 
voluntarily surrendered their tenancy rights. He also found that the peti- 
tioner did not own lands in excess of the ceiling area. He then passed orders 
for possession of the lands be handed over to the petitioner. In his orders 
he has stated that he was ata that the surrenders of tenancy rights had 
been made voluntarily and that the petitioner’s attorney had deposed that the 
Jands would be taken under personal cultivation. These orders were passed by 
the Tenancy Avval Karkun in March-April 1957, except in one case, in which 
it was passed on August 5, 1957. The petitioner subsequently obtained pos- 
session of the lands. On November 22, 1957, the Assistant Collector, purport- 
ing to act under s. 76A of the Act, passed an order, by which he remanded 
the above cases to the Tenancy Avval Karkun for deciding them ‘‘after taking 
into consideration the conditions for termination of tenancies mentioned in 
s. SLA of the Bombay Tenancy and Agricultura] Lands Act’’. This order was 
challenged by the petitioner before the Bombay Revenue Tribunal. The Reve- 
nue Tribunal set aside the order passed by the Assistant Collector on the 
ground that the petitioner had not been heard and remanded the cases to the 
Assistant Collector for issuing notices to the parties and thereafter passing final 
orders in them. Against this order passed by the Revenue Tribunal, the present 
Special Civil Application has been filed. 

The first question, which arises for consideration, is whether s. 76A can be 
used so as to revise orders, which were passed before this section was enacted. 
The section is in the following terms :— 

“Where no appeal has been filed within the period provided for it, the Collector may, 
sxo motu or on a reference made in this behalf by the Divisional Officer or the State 
Government, at any time,— 

(a) call for the record of any inquiry ar the proceedings of any Mamlatdar or 
Tribunal for the purpose of satisfying himself as to the legality or propriety of any 
order passed by, and as to the regularity of the proceedings of such Mamlatdar or Tri- 
bunal, as the case may be, and 

(b) pass such order thereon as he deems fit” 

A proviso was added to this section m 1958, but we are not concerned with it 
im thig case. The well-settled rule of construction is that unless the Legislature 
has manifested a clear intention to the contrary, every statute is presumed to be 

prospective in its effect and is to be so construed as to reanect vested rights (see 
Nilkanth Ramchandra v. Rasiklal.) In Sudkya Ramji v. Mahammed Isak,? which 
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was a case under the Bombay Tenancy Act, 1939, it was observed that no statute 
should be construed so as to have a retrospective operation unless its language 
is such as plainly to require that construction, and that when the effect of the 
adoption of what may be called the literal construction would be to take away a 
vested right, the Court will be slow to accept such a construction and insist upon 
its being satisfied that that was the intention of the Legislature. Section 76A was 
inserted in the Act by s. 25 of the Bombay Tenancy and Agricultural Lands 
(Second Amendment) Act, Bombay Act XX XVIII of 1957. Section 34 of the 
amending Act Pas that the amendments made in the principal Act by cer- 
tain sections of the amending Act shall be deemed to have been made and to 
have come into force on the date on which the Bombay Tenancy and Agricul- 
tural Lands (Amendment) Act, 1955, came into force. This section, therefore, 
gave retrospective effect to certain amendments made in the principal Act by the 
amending Act of 1957. Section 25 of the amending Act, by which s. 76A was 
inserted in the principal Act, was, however, not given retrospective effect. It 
is, therefore, clear that the Legislature did not intend that this section should 
operate retrospectively. There are also-no words in the section, which would 
indicate an intention on the part of the Legislature to give retrospective opera- 
tion to this section. 

Mr. Rane, who appears on behalf of the State, has relied on the words ‘‘order 
passed by’’ used in cl. (a). These words are capable of meaning ‘‘an order 
passed after the section came into force’’. The words are not such as would 
justify an inference that the Legislature intended to reopen cases in which final 
orders had been already made. On the other hand, as I have pointed out, the 
fact that s. 25 is not included amongst the sections, which were given retros- 
pective effect by's. 84 of the Amending Act of 1957, would indicate that the 
section was intended to provide for the future. It cannot, therefore, be used in 
resnect of orders made before the enactment of this section. 

We are accordingly of the opinion that orders made before the eoming into 
force of s. 76A cannot be revised under this section. 

In ten applications made by the petitioner, the orders of the Tenancy Avval 
Karkun were nagsed in March/April, 1957. In the remaining case it was made 
in August 1957. All the cases had been disposed of before s. 76A came into 
force on Sentember 28, 1957. By virtue of these orders, the petitioner had ac- 
quired vested rights to the possession of the lands, before s. 76A was enacted. 
Consequently no action could be taken in respect of these orders under this 
section. 

[The rest of the judgment is not material to the report.] 


ORIGINAL CIVIL. 


Before Mr. Justice Shah and Mr. Justice S. T. Desai, 


MANORDAS KALIDAS v. V. V. TATKE.® 
Bombay Sales Tax Act (Bom. IH of 1953), Seca. 15, 31—Bombay Sales Tax Laws (VaH- 
dating Provisions and Amendment) Act (Bom. XXII of 1959), Sec. $—Power of revi- 
sion under s. 31 whether can be exercised beyond period prescribed under s. 15. 


The widest retrospective operation is given to the provisions made in s 15(2){a)(4) 
of the Bombay Sales Tax Act, 1953, by the Bombay Sales Tax Laws (Validating Pro- 
visions and Amendment) Act, 1959. The retrospective operation is given to ell pro- 
ceedings and notices and even to proceedings which have been concluded by judg- 
ments, decrees or orders of Courts or Tribunals. Therefore, in construing the provi- 
sions of s. 31 of the Act, the obligation to initiate proceedings within the period not 
longer than the period prescribed by s. 15 will be implied. 

Comr. I.T. v. Narsee Nagsee & Co! and Bisesar House v. Stete of Bombay,’ 
referred to. 

*Decided, July 24, 1969. O.C.J. Mixels- I Heres 58 Bom. L.R. 850. 
teous Application No. 448 of 1958. 2 (1888) 60 Bom. L.R. 1895, ws. 
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Tus facts appear in the judgment. 


H. J. Misiree, with B. A. Palkhivala, for the petitioner. 
H. D. Banayi, for the respondents. 


Suan J. Messrs. Manordas Kalidas, who will hereafter be referred to as 
~**the agsessees’’, carry on busines in cloth in Bombay, and are register- 
ed dealers under the Bombay Sales Tax Act. For the assessment years 1948- 

49 and 1949-50 corresponding to the assesament period from October 7, 1948, 
to March 81, 1950, the Sales Tax Officer, C-I-J Ward, Bombay, assessed the 
assessees on May 4, 1951, under s. 11 of the Bombay Sales Tax Act, 1946. The 
: Bales Tax Officer accepted the gross turnover returned by the assessees 
at Ra. 1,15,50,858-10-8 and determined sales-tax payable thereon. On June 18, 
1958, the Assistant Collector of Sales Tax issued a notice to the assessees 
informing them that they had suppressed sales of Rs. 20,00,000 from their 
` regular books of account for the year 194849 and it was ‘proposed to revise 
the order passed by the Sales Tax Officer for the said year by incorporating 
-and adding sales of Rs. 20,00,000 to the turnover, and subject the same to sales- 
tax at the rate of one anna in a rupee. A similar notice was also issued on the 
.game day.in respect of the year 1949-50. The assessees then applied under 
„art. 226'of the Constitution of India claiming a writ in the nature of certiorari 
_or other writ, direction or order against the Assistant Collector of Sales Tax 
- calling for the records relating to the assessment, re-assessment or revision of 
. assessment of the assessees for the assessment years 1947-48, 1948-49 and’ 1949- 
-50, and, after making enquiries and looking into the matter, setting aside the 
-notices issued by the Assistant Collector of Sales ‘Tax. The assessees also 
- claimed a-writ in the nature of prohibition or mandamus or other writ or dires- 
tion prohibiting or restraining the Assistant Collector of Sales Tax and his 
- successors in office from taking any action or proceeding for assessment, re- 
agsersment or revision of assessment of the assessees in respect of the ent 
years 1947-48, 1948-49 and 1949-50 and from enforcing the notices. The Assi 
tant Collector of Sales Tax, who has appeared before us in pursuance of the 
notice, has challenged the right of the assessees to obtain the writ or writs 
claimed by them. 

Mr. Mistree on behalf of the assessees has raised two contentions: (i) -that 
~whereas the assessment proceedings for the years in question against the 
assessees for assessment of sales-tax were taken under the Bombay Sales 

Tax Act, 1946, the notices to revise the assessment were issued under the provi- 

- sions of the Bombay Sales Tax Act, 1953, and as such the notices were illegal 
and could not’ form the basis of proceedings for revising the assessments made 
under the Act of 1946, and (ii) that the notices for revision of assessment were 
issued more than eight years after the expiry of the period of assessment and 
in view of the provisions contained in s. 15 of the Bombay Sales Tax Act, 1953, 

vand the corresponding provisions contained in s. 14 of the Sales Tax Act, 
1946, they are barred by limitation, and that, in any event, the notices are 
issued after an unreasonable lapse of time. 

The two impugned notices were issued in form No. XXIV prescribed under 
the Sales Tax Act of 1953: and in terms it is stated that it is a ‘‘notice to @ 
person when it is proposed to pass an order which affects him adversely under 

- section 31 of the Bombay Sales Tax Act, 1953,’’ and reference is made to r. 41 
- of the Bombay Sales Tax (Procedure) Rules, 1954. In the notice itself there 
is no reference to the provisions of the Act of 1958. The two notices which 
- are substantially in identical terms state that whereas it was proposed to pass 
. an order to the effect ‘‘mentioned below’’ the assessees were informed that if 
they wished to prefer any objection against such order they should attend 
-either personally or by a legal practitioner or by an agent duly authorised for 
the purpose at the time and place mentioned in the notice: and the gist of the 
-order proposed to be passed was stated as follows: . 
J 
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“You have suppressed sales of Rs.... from the regular books of accounts for the- 

yeer:... and as such it is proposed to revise the orders passed by the Sales Tax Officer 
for the said year by incorporating and adding sales of Rs... subject to sales tax at the- 
rate of one-anna in the rupee.” 
The mere heading or the use of the form prescribed for issuing a notice for 
taking action under s. 31 of the Sales Tax Act, 1958, will not, in our jndgment,. 
alter the true character of the notices issned by the Assistant Collector of 
Sales Tax. The Assistant Collector of Sales Tax had authority under the Act 
of 1946 to issue notices of the nature of the impugned notices. Even assuming: 
that the notices had to be issued in exercise of the powers conferred under the- 
Act of, 1946, in the absence of-any indication in the body of the notices: that 
they were intended to be issued under the Act of 1953 and not under the Act 
of 1946, the notices were not unauthorised. 

By sub-s. (1) of s. 48 of the Bombay Sales Tax Act, 1953, the Bombay Sales- 
“Tax Act, 1946, was repealed. By subs. (2) it is provided that the repeal does. 
not affect or will not be deemed to affect any right, title, obligation or liabi- ` 
lity already acquired, accrued or incurred, and also the recovery of any 
tax or penalty which may have become payable under the Act of 1946; 
and that such taxes or penalties or arrears thereof shall be assessed, 
imposed and recovered, so far as they may be, in accordance with the provi- 
sions of the Act of 1953. Evidently by virtue of the provisions contained in 
the Sales Tax Act, 1946, the assessees, for any evasion of tax, incurred an obli- 
gation to pay that tax, liability to pay which had arisen by reason of the sales 
effected but of which the particulars were concealed. The repeal of that Act 
does not, by virtue of the provision contained in s. 48(2), affect that obligation : 
and the recovery of that tax which was payable under the Act of 1946 is, by 
the express provision made in s. 48(2), not affected by the repeal of the Act 
of 1946, and all such taxes are to be assessed, imposed and recovered in accord- 
anee with the provisions of the Act of 1953. The Assistant Collector of Sales 
Tax had, therefore, authority to issno the notices and to conduct the proceed- 
ings for re-assessment of the liability, if any, of the assessees under the Act’ 
of 1953. 

To appreciate the second contention, it is necessary to set out certain provi- 
sions of the Sales Tax Acts of 1946 and 1953. By s. 10 of the Act of 1946 it 
was provided that every dealer who may be required so to do by the-C 
sioner by notice served in the prescribed manner and every registered dealer 
shall furnish such returns by such dates and to such authority as may be pres- 
eribed. By s. 11 the procedure for assessment of taxes was prescribed. Autho- 
rity was given under that section to the Commissioner to make ‘‘best judgment - 
assessment’? in certain specified cases. There was no provision enacted by the 
Sales Tax Act, 1946, about the period within which the notice requiring a: 
dealer or a registered dealer to make a return was to be issued. By s. 1TA, 
which was added by Act I of 1949, authority was given to the Collector to issue 
a notice within the period prescribed, where that Officer was satisfied that any 
turnover in respect of sales or supplies of any goods chargeable to tax under the 
Act had escaped assessment in any year or had been under-assessed or assessed 
at a lower rate or any deductions had been made wrongly therefrom and in 
any case where the Collector had reason to believe that the dealer had concealed’ 
the particulars of such sales or supplies or deliberately furnished incorrect 
returns. By that section authority was also conferred upon the Collector 
to proceed to assess or re-assess the tax due by such dealer and the provisions of 
the Act were to apply as if the notice were one served under s. 11. Even though 
no period was prescribed for issue of a notice under s. 11, re-assessment under 
g. 11A could be made within the period of five years or three years as prescribed. 
By s. 22 power was conferred upon the Collector, subject to the rules which may 
be prescribed and for reasons to be recorded in writing, either upon application 
or of his own motion, to revise any order passed under the Act or the rules. 

r made thereunder by a person appointed under s. 8 to assist him. - By this pro-- 
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vision authority was evidently conferred upon the Collector to revise the orders 
of his subordinates who were authorised to act as Sales Tax Officers, but the 
Legislature did not prescribe any period for revising the orders of the subordi- 
nate authorities when the Collector proceeded sto motu. Under the Bombay 
Sales Tax Act, 1958, the corresponding provision relating to the making of re- 
turns was a. 13; the provision relating to the assessment of taxes was s. 14 and 
the provision relating to the issue of: notice and re-assesament of dealers in 
respect of turnover escaping assessment was 8. 15. By s. 31 authority was con- 
ferred upon the Collector, subject to the rules prescribed and for reasons to be 
recorded in writing, to revise the orders passed under the Act or the rules made 
thereunder by a person appointed under s. 3 to assist him. 

This Court has taken the view in Comr. I.T. v. Narses Nagsee & Co., in 
dealing with provisions which are analogous to those of the Sales Tax Act, that 
a notice calling for a return from a tax-payer under the Business Profits Tax 
Act may not issue after the expiry of the period prescribed by the Legislature 
for re-assessment. It was held in that case that even though the Legislature 
had not presgribed any period for issuing a notice calling for a return, inas- 
much as the Legislature had prescribed a period of four years from the close 
of the accounting period for reassessment, the notice issued more than four 
years after the close of the accounting period was’ beyond the time mentioned 
in g. 14 of the Business Profits Tax Act and hence the notice was not a i 
notice under s. 11 of that Act. Chagla C.J. observed (at p. 954 of the report) : 

“.,.although the Legislature has not imposed any limitation of time with regard to 

the issues of a notice under s. 11 and although as a canon of construction it may be 
said that if the Legislature has not imposed any limitation it is not for the Court to 
restrict the power conferred by the Legislature upon the Income-tax Officer, it is well 
settled that if statutory powers are conferred upon an authority, the Court must hold 
that those statutory powers must be exercised reasonably, and, in our opinion, if sta- 
tutory power is conferred upon the Income-tax Officer to issue a notice for the purpose 
of assessment under s. 11, that power must be exercised reasonably, and locking to the 
provisions of s. 14 it could not be said that when the Income-tax Officer issued this 
notice four years after the close of the chargeable accounting period he was exercising 
his statutory authority in a reasonable manner.” 
In the view of the learned Chief Justice eventhough the Legislature had not 
prescribed any period for issuing a notice calling for return, a notice issued 
after the expiry of the period prescribed for re-assessment was a notice issued 
beyond a reasonable period and, therefore, unauthorised. This view, which 
was expressed in considering the scheme of the Business Proflis Tax Act, was 
adopted by the learned Chief Justice in dealing with a case under the Sales Tax 
Act. In Bisesar House v. State of Bombay,? a full bench of this Court held 
that eventhough no period of limitation was prescribed for issue of a notice 
under s. 11(2) of the Central Provinces and Berar Sales Tax Act, 1947, calling 
for a return from a dealer, because an order for re-assesament under s. 11A may 
not be made after the expiry of three years, the notice under s. 11(2) issued 
more than three years after the expiry of the period for which it was proposed 
to make the assessment was incompetent. Chagla C.J., who delivered the judg- 
ment of the Court in that case, applied the principle of the case in Comr. I.T. v. 
Narses Nagsee & Co., to the interpretation of s. 11 of the Central Provinces & 
Berar Sales Tax Act. In both the aforesaid cases the Court took the view that 
eventhough not expressly prescribed, a period of limitation for the issue of a 
notice calling for a return must be regarded as implied when the Legislature 
has prescribed a period of limitation for re-assessment of escaped income. In 
neither of, those two cases revisional powers were sought. to be exercised, but 
the principle of those cases must, in our Judgment, apply for the same reasons 
to the exercise of revisional -jurisdiction, and that jurisdiction must be exer- 
cised within a reasonable period, and the yardstick of reasonableness will be 
the period prescribed for re-assessment. 

l (1958) 68 Bom. L.R. 950. 2 (1958) 60 Bom. L.R. 1395. r.x. i 
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If the Legislature had not intervened, we might have held that the notices 
issued beyond the period prescribed by s. 1LA of the Bombay Sales Tax Act, 
-1946, or by s. 15 of the Act of 1953, were invalid and no proceeding for 
review or revision could lie at the instance of the Assistant Collector of Sales 
Tax. But the Legislature has by Act XXII of 1959 amended the Bombay Sales 
‘Tax Act, 1953. By s. 3 of Act XXI of 1959 it is provided that— 

.“Section 15 of the Bombay Sales Tax Act shall be renumbered as sub-section (1) af 
that section, and in that section after sub-section (De Zolowine. pabsmeian eral 
be inserted, namely:— 

(2) (a) Nothing in sub-section (1),— 

(4) ir Reich a SE Fe em en under section 14 or 
31, and 

(4) notwithstandmg any judgment, decree or order of a Court or Tribunal, shall 
‘be deemed ever to have been applicable to such proceeding or notice. 

(b) The validity of-any such proceeding or notice shall not be called in question 
Trey po Me Sand: Saat Foli procedi ab potos yar onani VRH ie ppv: 
sions of sub-section (1)’.” 

On the principle of the two cases, to ‘which we have referred, the tax- 
ing authority was obliged to issue a notice requiring a dealer to make 
a return within the period prescribed by s. 15 of the Bombay Sales'Tax Act 
-before it was amended, but the Legislature has now expresaly provided by sub- 
a. (2) of s. 15 that nothing im e. 15 ne it originally stood shall apply, to, any 
proceeding under s. 14. Evidently since the enactment of Act XXTI of 19 

the principle applied by this Court in the interpretation of provisions relat. 
ing to calling for a return, even though no period of limitation has been 
prescribed in that behalf by a taxing statute, must be regarded as superseded. 
‘The Legislature has also referred to s. 31 m subs. (2)(a)(s) of s. 15 
as amended, and by that reference evidently the view which we have taken, 
-viz., that the power of revision has to be exercised within a reasondble 
period and such period is not to exceed the period prescribed by s. 15 as it 
originally stood, must also be regarded as superseded. Clause (a)(s) of sub- 
‘s. (2) of s. 15 is undoubtedly prospective in terms, but by cl. (b) of sub-a (2) 
the validity of any such proceeding or notice is not liable to be called in 
‘question merely on the ground that such proceeding or notice was inconsistent 
with subs. (1). It is again provided by cL (a)(#) of sub-s. (2) that notwith- 
standing any judgment, decree or order of a Court or Tribunal, nothing in sub- 
a. (1) shall be deemed ever to have been applicable to such proceeding or notice. 
The widest retrospective operation is, therefore, given to cl. (a)(#) of sab-s. (7) 
-of s. 15. The retrospective operation is given to all proceedings and notices and 
even to procesdings which have been concluded by judgments, decrees or orders 
of Courts or Tribunals. It is evident that the Legislature intended by the 
-amendment that in construing the provisions of s. 31 of the Bombay Sales Tax 
Act, 1958, the obligation to initiate proceedings within the period not longer 
‘than the period prescribed by s. 15 will not be implied. 

‘ Mr. Mistree for the assessees contends that even on that view, the rule that 
revigional jurisdiction will be exercised within a reasonable period is not abro 
‘gated by legislation. But by s. 81 no period has been prescribed for the exer 
-cise suo motu of the jurisdiction of the Collector to revise the order of autho 
rities appointed under s. 3: and by Act XXII of 1959 the rule of interpreta 
‘tion adopted by this Court in Narses Nagsee’s case and applied in cases under 
-the Sales Tax Act has been expressly superseded. 

We are, therefore, of the view that the petitioners have made out no case 
for the issue of a writ. The petition fails and is dismissed. Having regard 
to the circumstances, there will be no order as to costs of this application. 


Solicitors for the petitioner: Rustomjt & Ginwala. 
Bolicitors for the respondents: Isttle & Co. 


Petition disneissed. 
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Before Mr. Justice Mody. 


SUMATIBEN v. JASVANT BHOGILAL SUTARIA.* 


Bombay Hindu Divorce Act (Bom. XXI of 1947), Secs. 15, 8(1)—Hindu Marriage Act 
(XXV of 1955), Secs. 29(3), 30, 26, 25—Decree for dissolution of marriage passed 
before coming into operation of Central Act—Petition under s. 15 of Bombay Act for- 
custody of minor filed after coming into operation of Central Act—Prayer for custody 
of minor not made in suit for dissolution of marriage—Maintainability of petition. 

f Where in a proceeding under the Bombay Hindu Divorce Act, 1947, the relief in 

respect of the marriage itself had already been decreed before the coming into ope- 
ration of the Hindu Marriage Act, 1855, and there was no prayer for custody of 
children in the plaint as originally filed, a subsequent petition under a. 15 of the 
Bombay Hindu Divorce Act, 1947, for custody of children is maintainable after the 
coming into operation of the Hindu Marrigge Act, 1955. 


Tas facts appear in the judgment. 


M. V. Desai, with Sir Noshirwanyi Engineer and M. R. Parpia, for the peti-- 
tioner. 
M. P. Amin, with Arun H. Mehta, for the respondent. 


Mopy J. The petitioner in this case is the wife, the respondent being her 
former husband, her marriage with whom has been dissolved. The petitioner 
was married to the respondent in 1942 and of that marriage a son since named. 
Tarang was born to the petitioner on August 10, 1948. On or about March 11,. 
1956, the petitioner filed Suit No. 116 of 1955, being the suit in which this. 
petition has been filed, against the respondent for divorce and dissolution of 
the said marriage on the ground of desertion under the provisions of the 
Bombay Hindu Divorce Act, 1947, which was then in force. In the suit there 
was a prayer for dissolution of marriage but there was no prayer for the custo- 
dy of the son Tarang, although since prior to the filing of the suit Tarang was 
in the custody of the respondent. A decree for dissolution of marriage was 
passed in the suit on April 12, 1955. The petitioner in November 1958, filed: 
the present petition praying inter alia for the custody of Tarang, and in the 
alternative, for an order directing the respondent to allow the petitioner access 
to Tarang and to allow the petitioner to take away her minor son Tarang to. 
live with her at Bombay during the school vacation and/or during suitable 
school holidays. 

The respondent is resisting this petition on several grounds one of which is. 
by way of a preliminary objection. That preliminary objection is that the 
petition in so many words states that the same has been filed under s. 15 of 
the Bombay Hindu Divorce Act, 1947, (which I will hereafter refer to as ‘‘the 
Bombay Act’’), that the Bombay Act stands repealed by s. 30 of the Hindu 
Marriage Act, 1955 (which I will hereafter refer to as ‘‘the Central Act’’) and 
that, therefore, this petition is misconceived and must be dismissed. 

Section 15 of the Bombay Act provided as follows: 

“In any suit under this Act, the Court may from time to time pass such interim 
orders and make such provisions in the decree as it may deem just and proper with 
respect to the custody, maintenance and education of minor children, the marriage of 
whose parents is the subject of such suft, and may, after the decree, upon application 
by petition for the purpose, make, revoke, suspend or vary from time to time all such 
orders and provisions with respect to the custody, maintenance and education of such’ 
children as might have been made by such decree or interim orders In case the suit’ 
for obtaining such decree were still pending.” 

Tt is this section under which the present petition has been made. The Central 
Act, however, came into operation on May 18, 1955, that is, prior to the filing 
of this petition. 

* Decided, August 17, 1959, M.J. Petition in 0.0.3. Sult No. 116 of 1985. 
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Section 30 of the Central Act provides as follows: 


“The Hindu Marriage Disabilities Removal Act, 146 (XXVII of 188), the Hindu 
Marriage Validity Act, 1949 (XXI of 1949), the Bombay Prevention of Hindu Bigamous 
Marriages Act, 1948 (Bombay Act XXV of 1948), the Bombay Hindu Divorce Act, 1947 
(Bombay Act XXII of 1947), the Madras Hindu (Bigamy Prevention and Divorce) Act, 
1949 (Madras Act VI of 1949), the Saurashtra Prevention of Hindu Bigamous Marriages 
Act, 1950 (Saurashtra Act V of 1950) and the Saurashtra Hindu Divorce Act, 1982 (Sau- 
rashtra Act XXX of 1952) are hereby repealed.” 

Only sub-s. (3) of s. 29 of the Central Act is relevant for the purposes of 
this petition and the same provides as follows: 

“Nothing contained in this Act shall affect any proceeding under any law for the 
time being in force for declaring any marriage to be null and void or for annulling or 
dissolving any marriage or for judicial separation pending at the commencement of this 
Act, and any such proceeding may be continued and determined ag if this Act had not 
been passed.” 

On a simple reading of the said s..30, it is quite clear that the Bombay Act 
stood repealed at the date of the filing of this petition and that, therefore, 
this petition would be incompetent under s. 15-of the Bombay Act unless such 
a petition is saved under the provisions of subs. (3) of s. 29 of the Central 
Act. 

What Mr. Amin, the learned counsel for the respondent, contended. was that 
what are saved by the said subs. (3) are proceedings under the Bombay Act’ 
for declaring any marriage to be null and void or for annulling or dissolving 
any marriage or for judicial separation pending at the commencement of the 
Central Act and that only such proceedings may, by virtue of the provisions 
contained in the said sub-s. (3), be continued and determined ag if the Central 
Act had not been passed. What Mr. Amin contended was that under 
subs. (3) of s. 29 a proceeding under the Bombay Act would be saved only if 
that proceeding was for seeking relief for declaring any marriage to be null 
and void or for annulling or for dissolving any marriage or for Judicial Bepa- 
ration—which reliefs, may it be noticed, are in respect of the marriage itself— 
and if such s proceeding was pending at the commencement of the Central 
Act. Mr. Amin further contended that what must be pending at the com- 
mencement of the Central Act must be the adjudication as to such a relief 
in respect of the marriage itself and what would be saved would be only that 
part of such a proceeding which songht such a relief in respect of the marriage 
itself but not any other part of such proceeding which sought any other relief, 
€g., for custody of children. In order to test Mr. Amin’s argument I put a 
hypothetical case to him, viz., if a suit under the Bombay Act was filed before 
May 18, 1965, praying for dissolution of marriage and for custody of children 
and was pending in respect of both these reliefs at the commencement of the 
‘Central Act, would the suit in respect of the relief for custody of children be 
savedf Mr. Amin thereupon made a concession that it would be saved. I 
thereupon put a further hypothetical cage to Mr. Amin that if in a suit of the 
nature mentioned in the first hypothetical case a decree for the dissolution of 
the marriage had already been passed before May 18, 1955, but the suit stood 
over in respect of the other relief for custody of children—and I may state 
from my experience that it was not infrequent that in such suits decrees for dis- 
‘solution of marriage used to be passed first and the suit in respect of the relief 
for custody of children used to be adjourned for some time—and the suit in 
reapect of that other relief reached hearing after May 18, 1955, would the 
suit for that relief be saved? -Mr. Amin stated that it would be saved because 
‘the relief for custody of children had been asked for in the plaint itself along 
with the relief for dissolution of marriage. Mr. Amin’s final argument nar- 
rowed down to a contention that if in a proceeding under the Bombay Act the 
relief in respect of the marriage itself had already been decreed before May 18, 
.1955, and there was no prayer for custody of children in the plaint itself, a 
«subsequent petition could not be made for the first time after May 18, 1955, 


ef . 
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although such a subsequent petition would have been permissible under s. 15 
‘of the Bombay Act before its repeal. With respect to Mr. Amin, the said 
concessions made by Mr. Amin later in his argument are, in my opinion, not 
logical and I must ascertain the correct position in law and see whether 
Mr. Amin had to make such concessions.because of his very first contention not 
-being justifiable in law. 

For a clearer understanding of the position it is necessary to consider 
first the provisions of s. 15 of the Bombay Act. In ‘respect of that 
-section, in the initial stagea, Mr. Amin contended that even when the 
Bombay Act was in force no orders in respect of the custody, maintenance or 
education of children could for the first time be passed after a decree was 
passed in respect of the marriage of the parents of such children. What he 
contended was that in a suit for dissolution of marriage, an order: in respect 
‘of the custody, maintenance and education of children could be made only by 


way of an interim order or by way of a provision in the decree dissolving the’ 


marriage, but that once a decree was passed in respect of the marriage but 
that decree did not contain any provision for the custody, maintenance and 
education of children, no order for such custody, maintenance and education 
of children could be made after the passing of such decree. In other words, 
according to Mr. Amin’s contention, once a decree for the dissolution of the 
marriage was passed the only power which the Court would have under s. 15 
in respect of the custody, maintenance and education of children would be 
a power in the nature of varying or altering such provision in that behalf 
as may already be contained in the decree. The words in s. 15, however, are 

“may, after the decree, upon application by petition for the purpose, make, revoke, 
ssuspend or vary from time to time all such orders and provisions with respect to the 
rcustody, maintenance and education of such children as might have been made by such 
decree or interim orders in case the suit for obtaining such decree were still pending.” 
The words ‘‘revoke, suspend or vary’’ would support Mr. Amin’s contention, 
‘because in their grammatical sense they presuppose an existing order in that 
behalf, but the word ‘‘make’’, however, implies that a power is given to make 
gach an order for the first time even after the decree, although there may be 
no such order already existing in the decree which has already been passed. 
Similarly, the words VS might have been made by such decree or interim 
orders in case the suit for obtaining such decree were still pending” suggest 
that even after passing of a decree which does not contain any provision with 
respect to the custody, maintenance and education of children the Court has 
still the same powers in that behalf as it had before the passing of the decree. 
The effect of these words is that even after the passing of the decree the suit 
is, as it were, notionally to be‘deemed to be still pending and the Court can 
exercise the same powers even after the decree as it could exercise before or 
at the time of the passing of such decree. Having realised the force of these 
provisions in s. 15, Mr. Amin later on did not press his point that a fresh 
order could not be made by a Court under s. 15 with respect to the custody, 
maintenance and education of children even after the decree was passed dis- 
solving the marriage of the parents. 

But Mr. Amin maintained that the last portion of s. 15 indicates that it 
applied only in those cases in which there was in the plaint not only a prayer 
for dissolution of marriage but also a prayer with respect to the custody, main 
tenance and education of children. In other words, his contention was that 
in those cases where in the plaint there was only a prayer for dissolution of 
Marriage and thereafter a decree was passed granting that prayer, because there 
was no prayer with respect to the custody, maintenance and education of 
children in the original plaint the Court would have no jurisdiction under s. 15, 
after the passing of the decree for dissolution, to make any order with respect 
to the custody, maintenance and education of children. In my opinion, there 
is no justification for reading s. 15 in the manner contended for by Mr. Amin. , 
As noted earlier, in my opinion, on its proper interpretation, s. 15 provides, 
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as it were, for a notional pendency of the suit even after the passing of the. 
decree for dissolution of marriage. Even though the plaint contained a prayer 
only for dissolution of marriage and even if a decree is passed granting that. 
prayer, by reason of the provisions of s. 15 the suit is notionally deemed to be- 
stil pending with a view to enable either of the parents to make an applica— 
tion, at any time after the passing of such decree, in that very suit for obtain-- 
ing an order with respect to the custody, maintenance and education of 
children. If there was in the original plaint a prayer with respect to the 
custody, maintenance and education of children, then normally when the Court 
granted a decree for dissolution of marriage, it would have made some order 
in connection with that other prayer also, either granting it or rejecting it. 
or ordering the same to stand over to be dealt with in future. In the latter 
eventuality, if that prayer was stood over, there would be no necessity for a 
fresh petition for an order with respect to the custody, maintenance and edu-- 
cation of children as provided for in s. 15. Section 15, however, does provide. 
for an application to be made by a petition and that provision in s. 15 indicates- 
that such a petition could be made even when there was originally no prayer in 
that behalf in the plaint. If full effect is given to these words in s. 15: ‘‘upon 
application by petition for the purpose”, ‘‘make’”’ and ‘‘as might have been 
made by such decree or interim orders in case the suit for obtaining such de. 
cree were still pending’’, it is clear that it is open under s. 15 to a Court to make 
an order with respect to the custody, maintenance and education of children 
even after the passing of the decree for the dissolution of the marriage ank 
even though in the plaint as originally filed there was no prayer for such 
custodv, maintenance and education of children. 

I will now turn to sub-s. (3) of s. 29 of the Hindu Marriage Act, 1955, and 
for a proper appreciation of the same, it is necessary to bear in mind certain 
other provisions of the Bombay Act and the Central Act. Under the Bombay 
Act, when it was in force, there could have been filed a suit for dissolution 
of marriage. Even after a decree was passed dissolving the marriage an appli- 
cation could have been made under s. 15 in respect of the custody, education 
and maintenance of ihe children of the marriage and under s. 8(1) for perma- 
nent alimony. I have already stated that the language of s. 15'shows that an 
application for custody, education and maintenance of children could be made, 
even for the first time, after the passing of the decree for dissolution of mar- 
riage. Similarly, it is quite clear, that an application for permanent alimony 
also could be made even for the first time after the passing of the decree for disso- 
lution of marriage, because the material words of s. 8(1) are: ‘‘at the time of pass- 
ing any decrec under this Act or subsequent thereto’’. The provision in the Cen- 
tral Act in respect of applications for custody, education and maintenance of 
children is contained in s8. 26 and in respect of applications for permanent ali- 
mony is contained in s. 25 and for the purposes of the present consideration 
the language of ss. 26 and 25 of the Central Act is similar, though not abso- 
lutely identical, to that of ss. 15 and 8 respectively of the Bombay Act. The 
intention of the Bombay Legislature as gathered from the language of ss. 15 
and 8 of the Bombay Act appears to be that applications for custody, educa- 
es and maintenance of children and for permanent alimony could and should 

be made in the very suit or proceeding for dissolution of marriage even after 
the passing of the decree for dissolution of marriage. The same appears to 
be the intention of the Central Legislature as gathered from the provision 
enacted in ss. 28 and 25 of the Central Act. The reason for that intention of 
the two Legislatures and the scheme of the two enactments is also natural, be- 
cause the very neceasity to provide for the custody, education and maintenance 
of children and for permanent alimony arises because a decree for the. disso- 
lution of .the marriage has been granted and is but consequential upon and 
incidental to such decree. When that intention and that scheme of the-Bombay 
Act has been adopted and continued in the Central Act can it be said that 
“the Central Act in enacting the repealing provision in s. 30 and the saving 
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provision in s. 29(3)—-which two provisions must be read together—intended 
that after the repeal of the Bombay Act no application should be made for 
custody, education or maintenance of children or for permanent alimony after 
the repeal of the Bombay Act in suits under the Bombay Act in which decrees 
for dissolution of marriage had already been passed before the repeal of the 
Bombay Act? It can be argued that after the repeal of the Bombay Act, it 
was not intended that applicationa for custody, maintenance and education of 
children should be made in the very suits in which decrees for dissolution of 
marriage had already been passed before the repeal of the Bombay Act because 
it is possible to make guch applications, though not under the repealed Bombay 
Act, but under other provisions of law, e.g., the Guardians and Wards Act, 
But what about applications for permanent alimony? If a decree for disso- 
lution of marriage had already been passed, but no application for permanent 
alimony had been made before the repeal of the Bombay Act, was the right 
to subsequently apply for alimony completely taken away by repealing the 
Bombay Act If by reason of the repeal of the Bombay Act the right to apply 
under s. 8 for permanent alimony was taken away, it appears to me that the 
inevitable result would be that the right to apply for permanent alimony 
would completely disappear, as there appears to be no other provision of law 
which would enable an application being made in such a case for permanent 
alimony. Such an unreasonable intention to take away that right to perma- 
nent alimony cannot be ascribed to the Legislature. And if the right to make 
such a subsequent application for permanent alimony cannot have been intend- 
ed to be taken away, why should there have been a different intention in 
respect of a subsequent application for custody, education or maintenance of 
children although it may be possible to obtain such latter relief under some 
other law? 

In my opinion, all these difficulties would arise if too narrow a construction 
is placed on the language of sub-+. (3) of s. 29 of the Central Act. That sub- 
section provides: 

“Nothing contained in this Act shall effect any proceeding under any law for the 
time being in force for declaring any marriage to be null and vold or for annulling or 
dissolving any marriage or for judicial separation pending at the commencement of 
this Act,...” 

The Bombay Act was a ‘‘law for the time being in force” within the meaning 
of that phrase in subs. (3). Now what would be saved would be a proceed- 
ing under the Bombay Act ‘‘for declaring any marriage to be null and void 
or for annulling or dissolving any marriage or for judicial separation pending 
at the commencement of the Central Act”. The Bombay Act did not provide 
for ‘‘declaring any marriage to be null and void’’, nor did it provide for 
‘‘annulling any marriage’’ and these phrases would, therefore, not be appli- 
cable to the Bombay Act. The presence of those two phrases in the said sub- 
B. (3) is due to the other enactments repealed by s. 30 of the Central Act. The 
phrase ‘‘dissolving any marriage’’ is tantamount to ‘‘divorce’’, which is the 
word used in the Bombay Act. Therefore the relevant words in the said sub- 
s. (3) are ‘‘any proceeding’’ under the Bombay Act ‘‘for dissolving any mar- 
riage or for judicial separation’’ and ‘‘pending at the commencement of this 
Act”. It is clear that in order to be saved, it must be a proceeding for dissolv- 
ing any marriage or for judicial separation pending at the commencement 
of the Central Act. But what is the interpretation of these words? It is 
clear that the said sub-s. (3) would save all proceedings in which the relief 
was for dissolving any marriage or for judicial separation and the adjudica- 
tion as to such relief had not yet been made and was still pending at the com- 
mencement of the Central Act. But would that sub-s. (3) also save a second 
category of proceedings which were initially for dissolving a marriage or for 
judicial separation and in which that relief had been granted before the com- 
mencement of the Central Act, but which were at the commencement of the 
Central Act still pending because a relief already prayed for therein for cug- ° 
L.R. 
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tody, education or maintenance of children or for permanent alimony had re- 
mained to be adjudicated upon? And would that sub-s: (3) also save a third 
tategory of proceedings in which even though there was no such relief original- 
ly prayed for and could not therefore be said to have remained unadjudicated 
upon, but yet, from the very nature of the original proceeding, it was notional- 
ly to be deemed to be pending for any subsequent application for and adjudi- 
cation of the necessary relief or reliefs in respect of custody, education and 
maintenance of children or permanent. alimony as and when occasion for the 
same arises. In my opinion, on a correct interpretation, even the said second 
and third categories of proceedings would also be saved. Sub-section (3) of 
8. 29 saves all proceedings which, were initially for dissolution of marriage or 
for judicial separation under the Bombay Act. It is not that they would be 
gavet only if the relief for dissolving the, marriage or for judicial separation 
was still pending at the commencement of the Central Act. If in a proceed- 
ing a relief for custody of children or for permanent alimony was asked for 
but remained unadjudicated upon at the commencement of the Central Act, or 
even if no such relief was in fact asked for before the commencement of the 
€entral Act, the proceeding must be deemed to be pending at the commence- 
ment of the Central Act and even such a proceeding having initially been 
‘(for dissolving a marriage’’ or ‘‘for judicial separation’’ is also saved. The 
reason why even the said second and third categories of proceedings would be 
saved is that all the said three categories of proceedings would essentially be 
for dissolving a marriage or for judicial separation, and the granting of relief 
in respect of custody, education or maintenance of children or for permanent 
alimony would be merely incidental thereto and by reason of the provisions 
of ss. 15 and 8 such incidental relief was capable of being granted at any 
time even after a decree for the essential relief was passed and the proceeding 
must even thereafter be deemed to be pending for such incidental relief being 
granted therein. The present petition, even though it falls within the said 
third category, is therefore competent and maintainable although it has been, 
filed after the Bombay Act stood repealed. 

Under the circumstances, the respondent fails in the preliminary point taken 
by him. 

[The rest of the judgment is not material to this report.] 


Solicitors for the petitioner: Matubhat Jamistram & Madan. 
Solicitors for the respondent: Haridas & Co. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 


NURJEHAN v. SULTAN AHMED.* 

Guardians and Wards Act (VIII of 1890), Secs. 25, 3—Petition under s. 25 by Muslim 
woman for custody of her minor child—Whether Court can make order for’ such 
custody under tts general and inherent jurlediction—Circumstances under which 
such order can be made. 

In a case where the Court has no jurisdiction to make an order under s. 25 of the 
Guardians and Wards Act, 1890, the Court can exercise its general and inherent 
jurisdiction where an order for custody is necessary for the welfare and in the 
interest of the minor. 


` Tue facts appear in the judgment. 


_ A. K. Dharama Raj, for the petitioner. 
_H. B. Chitre, for the respondent. 


*Dacided, January 19, 1959. O. O.J. Miscellaneous Application No. 420 of 1988. 
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: K. K. Dess J.’ This is an-application of one Nurjehan; thé mother of the 
minor mentioned in the petition, for delivery of the custody ofthe minor to her. 
, -It appears that prior to the petitioner. Nurjehan’s marriage with the res- 
pondent he. was married to another lady who was at the.time of Nurjehan’s 
marriage absent from the house. of the respondent. Nurjehan discovered the 
existence of the first marriage of the respondent subsequent to her marriage 
with the respondent. The parties appear to have lived together for some 
time and it is alleged in para. 5 df the petition that on July 31, 1957, the res- 
pondent drove the petitioner out of the house though she was pregnant at that 
time after snatching away the minor child from the petitioner’s hands. 

The minor is 3 years old. Prima facie it must be for the welfare and in 
the interest of any minor that it should be with the natural mother during 
tender age and I have therefore requested Mr. Chitre who appears for the 
respondent to tell me how it is for the welfare and in the interest of the minor 
that the child should not be delivered over to the petitioner. Mr. Chitre made 
only the following points: ` 

1. Nurjehan has no meang of ikinionanes. i i 

2. Nurjehan is staying with her two brothers Dadaniya and Abdul Hamid 
im a small hut and there are altogether five persons residing in the hut. . 

3. It is alleged in the affidavit in reply that Nurjehan left shelter of the 

respondent on her own accord leaving the child behind and she was moving 
with others. 
As regards the question of income of . the respondent, Mr. Chitre pointed 
out that he is earning Ra. 145 per month and some times extra for extra work. 
As against that Mr. Dharmaraj haa pointed out that Dadamiya is earning 
about Rs. 5 per day and Abdul Hamid is earning about Ra. 100. per. month. 
Both of them are willing to give an undertaking to the Court that they will 
during the child’s residence with Nurjehan make provisions for the mainte- 
nance of the child in the usual way. - 

As regards this contention made by Mr. Chitre, it appears to me that both 
the sides appearing before me are poor and there is no question of a very rich 
existence for the child with either of the parties. Since the mother wants the 
child to be with her and since both her brothers are willing to give an under- 
taking as mentioned above, I do not see how the child being erat with the 
father is to be more benefited than its being with the mother. 

-As regards ihe allegations against Nurjehan, they seem to be frivolous and 
I am informed even by Mr. Chitre that it would certainly be very difficult 
to prove any such allegations. Mr. Dharamaraj has rightly pointed out that 
if left with the respondent the minor will receive the usual treatment from its 
‘stepmother. i 

In my view it is for the benefit and welfare of the child that the child must 
remain with the mother and I should make an order as asked for in the 
petition. 

. Mr. Chitre has, however, argued that the petition is made under s. 25 of 
the Guardians and Wards Act and that a Muslim woman is only entitled to 
eurtody and is not a natural guardian within the meaning of the Act and the 
petition is, therefore, misconceived. Since it is in the interest and for the 
welfare of the child that the custody of the child must be given to the mother 
I will treat this application as an application under the general and inherent 
jurisdiction of this Court in matters relating to minors. (Under s. 3 of the Act 
that jurisdiction has continued to vest in the Court.) It cannot be that the 
Court is powerless where an order is necessary for the welfare and in the 
interest of a minor and the application is of the kind as in this petition. I am 
of the view that if the Court has no jurisdiction to make this order under s. 25 
of the Act, the Court should exercise its general and inherent jurisdiction for 
the purpose and make the order as prayed for. 

. There will, therefore, be an order in terms of the prayer in the petition. The, 
respondent will pay costs of the petitioner fixed at Rs. 100. This order. is made 
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on the basis of the undertaking given to the Court by Dadamiya and Abdul 
Hamid being the brothers of the petitioner that they undertake to provide for 
the maintenance of the minor Mahomed Rafiq during his stay with Nurjehan, 
the petitioner. There will be liberty to apply if it becomes necessary to change 
the custody of the minor for any other circumstances. 


Solicitors for the respondent: Vasant & Co. 


APPELLATE CIVIL. 


Before Mr. Justice Mudholkar and Mr. Justice Patel. 
THE PARBHANI TRANSPORT CO-OPERATIVE SOCIETY, LIMITED 


v, 
G. V. BEDEKAR.* 

` Motor Vehicles Act (IV of 1939), Secs. 47, Chap. IVA, 68B, 68C, 68F(2)(a), 68, 64— 
Constitution of India, Art. 19(6)—Road Transport Corporations Act (LXIV of 1950), 
Secs. 3, 19—Whether State Transport Undertaking can apply under s. 47 for grant 
of permit—Regional Transport Authority whether can grant permit to State Trans 
port Undertaking and refuse it to private undertaking solely on ground of giving 
effect to policy of nationalisation of Governmeni—Construction of statute—General 
and special provisions relating to public matter—How effect to be given to. 

It is open to a State Transport Undertaking to make an application for grant of 
a stage carriage permit under s. 47 of the Motor Vehicles Act, 1939. 

Section 68C of the Motor Vehicles Act, 1939, contemplates the preparation of a 
scheme by the Corporation, and it is only when-such a scheme is decided upon that 
the provisions of that section apply. Where the Corporation does not prepare a 
scheme, the provisions of a. 68C cannot be availed of. In those circumstances, the 
provisions of s. 47 which are wide and general in thelr terms can be availed of by 
the Corporation. 

It is not open to the Regional Transport Authority in exercising its powers under 
Chapter IV of the Motor Vehicles Act, 1939, to grant a permit to a State Transport 
Undertaking and to refuse it to a private undertaking solely with the object of giving 
effect to the policy of nationalisation of road transport which has been decided upon 
by the Government. The comparative merits of both must be considered and the 
applications for grant of permit must be decided bearing the respective merits in 
mind. 

Where there are two sets of provisions dealing with some public matter, one sec- 
tion being unqualified and the other containing a qualification, effeqt must be given to 
those provisions containing qualifications. But for this principle to apply, the 
general and special provisions must be applicable to the same set of circumstances. 
Where the general principles deal with one set of circumstance and the special pro- 
visions deal with another set of circumstance, the latter provisions will apply only 
where those other circumstances exist. 


Tue facts are stated in the judgment. 
Special C.A. No. 33 of 1959. 
Jasingani and H. C. Subnan, for the petitioner. 


C.K. 
R. L. Agarwal, with N. A. Mody, for respondents Nos. 1 to 13. 
R. J. Joshi, instructed by Intile & Co., for No. 14. 


Special C.A. No. 3678 of 1958. 
8. A. Hegde, for the petitioner. 


R. J. Joshi, instructed by Littles & Có., for respondent No. 14. 
P. P. Khambata, instructed by Crawford Bayley & Co., for respondent No. 4, 


° “Decided, February 17-18, 1969. Special Civil Applications Nos. 8673 of 1958 and 1K of 
Civil Application No. 38 of 1959 (with Special 1859). ; 
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Special C.A. No. 15 of 1959. 
“8. A. Hegde, for the petitioner. 
RB. J. Joshi, instructed by [stile & Co., for respondents Nos. 1 to 3. 
- P. P. Khambata, instructed by Crawford Bayley & Co., for respondent No. 4. 


MopHoLKaR J. This is a petition under art. 226 of the Constitution, and is 
directed against the order of the Appellate Committee of the State Transport 
Authority. The relevant facta are as follows: The petitioner is a co-operative 
society registered under the Hyderabad Co-operative Societies Act XVI of 1952, 
and is carrying on the business of plying Stage Carriage Bus Service in the Par- 
bhani District (Marathwada) of Bombay State, since December 1954. From 
October 2, 1955, the petitioner has been plying the stage carriage service on four 
routes: (1) Parbhani to Jintoor, (2) Jintoor to Sailu via Mantha, (3) Aundh 
to Hingoli, (4) Jintoor to Aundh, under substantive permits granted to it by the 

State Transport Authority of the former Hyderabad State. These permits were 
for a period of three years and expired on October 1, 1958. 

On or about May 19, 1958, the Divisional Controller of the State Transport, 
Marathwada, who is respondent No. 14 to this petition, made an application to 
the Regional Transport Authority, Marathwada, for the grant of fresh stage 
carriage permits for the following .three“routes: (1) Jintur to Parbhani, (2) 

‘ Jintur to Sailu, and (8) Aundh to Hingoli, that is, over the routes where the 
petitioner is already operating its stage carriage service on substantive permits, 
The application of respondent No. 14 was published on May 29, 1958, in the 
manner provided under the Act. The petitioner, after coming to know of this, 
No" its objections on June 26, 1958, to the grant of the application of respondent 

o. 14. 

On May 27, 1958, the petitioner also filed an application for penewal of ita 
permits, which were due to expire on October 1, 1958. This application was 
published by the Regional Transport Authority on July 8, 1958. - 

The application of respondent No. 14 came up for consideration before 
the Regional Transport Authority along with the petitioner’s objections, 
on July 4, 1958. At that meeting it was brought to the notice of the Regional 
Transport Authority that the petitioner had filed an application for renewal of 
its permits and that that application should be heard along with that of respon- 
dent No. 14. The Regional Transport Authority, however, proceeded with the 
hearing of the application made by respondent No. 14, but deferred its decision 
thereon till such time as the petitioner’s application became ready for being con- 
sidered. Both the applications came up for hearing on August 18, 1958. Some 
of the members of the Regional Transport Authority who were present at the 
earlier meeting were not present at the second meeting. One person, respondent 
No. 9, who was not present at the meeting of July 4, 1958, was present at the 
meeting of August 18, 1958, and took part in the deliberations. According to 
the petitioner, the Regional Transport Authority granted the application of 
respondent No. 14 without hearing any fresh arguments. Thereafter the peti- 
tioner’s applivation was taken up for consideration, but it was rejected because 
the Regional Transport Authority had decided to grant permit to respondent 
No. 14. No other ground was stated by the Regional Transport Authority in 
this connection. 

The petitioner thereupon preferred an appeal before the Appellate Committee 
of the State Transport Authority. The Appellate Committee observed that the 
Regional Transport Authority decided the question in the light of the provisions 
of s. 47 of the Motor Vehicles Act; that the Regional Transport Authority had 
further come to the conclusion that permits should be granted to respondent 
No. 14 in preference to the petitioner, because it was in the public interest to so 
order, and that the Appellate Committee did not see any reason to interfere with 
the decision of the Regional Transport Authority. Thereupon the petitioner has 
geome to this Court under art. 226 of the Constitution. 

-A large number of contentions have been raised by the petitioner in the. 
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petition before us; but the contentions which were pressed before us in argument 
by Mr. Jaisingani on behalf of the petitioner are as follows: (1) That the provi- 
sions of Chap. IVA could alone be resorted to by a State Transport Under- 
taking, if it was desirous of operating a stage carriage service in any area, and 
that it was not open to the State Transport to make an application for grant of 
a permit under s. 47 of the Motor Vehicles Act, which section falls in Chap. IV 
of the Act. (2) While deciding the question as to who should be granted a 
permit, the Regional Transport Authority and the Appellate Committee of the 
State Transport Authority must confine themselves to the considerations set out 
in s8. 47 of the Act, and that it is not open to any authority exercising its powers 
under the Motor Vehicles Act to grant a permit to a State Transport because of 
the policy of nationalisation, which is accepted by the State, or because of any 
instructions given to it by circulars received from the Government. (3) That 
the Regional Transport Authority erred in dealing with the applications of the 
petitioner and that of respondent No. 14 separately, even though at ita earlier 
meeting it had decided to hear both the applications simultaneously. 

Along with this petition we also heard two others: Spl. C.A. 3673/58 and 
Spl. C.A. 15/59. In both these petitions permits have been granted to the 
B.E.8.T. Undertaking for establishing-its services along certain routes within the 
limits of Greater Bombay. The petitioners in these two petitions had also ap- 
plied for permits to operate the services along the same routes. It may be men- 
tioned that each of the petitioners was operating these services at the date of his 
application and that each of them is operating those services even now, by virtue 
of an injunction issued by this Court. The only point raised in these petitions 
by Mr. Hegde is that the B.E.S.T. Undertaking was incompetent to apply for 
permits under s. 47 of the Motor Vehicles Act, and that unless it prepared a 
scheme under the provisions of Chap. IVA of the Act and such scheme had been 
approved by the Government, it could not seek to obtain permits nor could it be 
granted permits by the Regional Transport Authority. 

The argument that State Transport as well as the B.E.S.T. Undertaking 
will be incompetent to make an application under s. 47 of the Motor Vehicles 
Act is based on the fact that by Act 100 of 1956 the Motor Vehicles Act was 
considerably amended. Amongst other things, special provisions relating to 
State Transport Undertakings were incorporated therein by the addition of 
Chap. IVA. Mr. Jaisingani contended strenuously that the Legislature has 
clearly excluded the operation of the provisions of Chap. IV of the Act in so 
far as the State Transport and Municipal Undertakings are concerned, and, 
in this connection, he relied upon the provisions of s. 68B of the Act. He also 
relied upon the general principle that where a statute makes a special provi- 
sion regarding a particular matter, then the general provisions contained 
therein must give way to those special provisions. 

Mr. Hegde contended that where only one object is intended to be secured 
to a person by any law, the provisions of that law must not be construed in 
such a way as to entitle that person to achieve that object in two ways. He 
further contended that the word ‘otherwise’ occurring in s. 68C after the words 
‘whether to the exclusion, complete or partial, of other persons or” clearly 
shows that an application of the State Transport Corporation for a permit, 
éven in circumstances not involving the creation of a monopoly, must conform 
to the provisions of s. 68C. Further, according to him, the provisions of 
s. 68F'(2) would be meaningless, if where a State Transport Corporation merely 
wants to establish a service along a particular route, it can resort to provisions 
of s. 47, and that it is not necessary for it to obtain such a permit under Chap. 
IVA of the Act. 

Woe may refer at the outset to the history of the legislation regarding the opera- 
tion of transport services of the States and nationalisation of transport services. 
As long ago as in the year 1936 the Government of Bombay had contemplated 
“nationalisation of all transport services. With a view to achieve it, instructions 
were given to the Regional Transport Authorities, as has been pointed out by 
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Chagla C.J. in Dhtlia-Nardhana Motor Owners Union v. The State of Bombay,! 
to intimate all private operators of buses who held regular permits that such per- 
mits will not be renewed, but only. temporary permits would be issued from time 
to time. The object of this was to ensure that at a given point-of time the whole 
motor transport in the State of Bombay would be nationalised. That policy 
was abandoned, and a new policy was formed. That. policy was to create a 
State Corporation, and leave it to that corporation to apply for permits to the 
Regional Transport Authority in the same manner as other operators. This 
corporation was to have the backing of the Government, and ita function was 
to co-ordinate all transport services in the State.” Such a corporation was set 
up in the year 1949. But this Court held that the corporation was not validly 
constituted. That was in October 1950. The corporation was however vali- 
dated by the enactment of the Road Transport Corporations Act, 1950, which 
received the assent of the President on December 4, 1950. g 

After the formation of the corporation, the Regional Transport Authorities 
in the State started granting what is known as temporary permits for four 
months to a number of operators on those routes which were intended to bé 
taken over by the State Transport Corporation. Similar things were done 
in other States. A number of operators in the U.P. had challenged the right 
ef the State to operate its services. It was also contended on their behalf that 
the Regional Transport Authorities were being used by Government as & 
machine for giving effect to their policy of nationalisation, and that since tha 
enforcement of that policy infringed the rights of the citizens conferred by 
art. 19(1) (g) of the Constitution, the actions of the Regional Transport Autho- 
rity were unconstitutional. The whole question came up for consideration 
before a Full Bench of the Allahabad High Court in Moti Lal v. Uttar Pradesh 
Govt.2 Tt was pointed out there that the State has a right to carry on a trade 
or business as an ordinary incident of its Governmental functions but that in 
exercising that right it could not act contrary to Jaw or infringe the rights 
of citizens. It was further pointed out that nationalisation has two implications: 
(1) the State will carry on the business, and (2) that no one else will be allowed 
to carry it on. Where nationalisation took away from a citizen the right to 
carry on & business, there was infringement of the right of the citizen guaran. 
‘teed by art. 19(1)(g) of the Constitution. It was further pointed out that 
although an executive act of the State Government may not be authorised by 
a legislative enactment, it will nevertheless be within the executive powers of 
the State if (1) it ia not an act which has been assigned in the Constitution of 
India to other authorities, (2) it is not contrary to the provisions of any law, and 
(8) it does not encroach upon or otherwise infringe legal right of any member. 
The learned Judges also pointed out that the mere fact that the Government 
launched upon the policy of nationalisation of motor transport services and 
had put in its own buses in the field to achieve that end is not a valid considera- 
tion for the Regional Transport Authority in determining an application under 
8. 47, 

The question as to the extent of rights enjoyed by citizens and the State to 
ply buses was considered by the Supreme Court is Veerappa Pillai v. Raman 
and Raman Lid. There it was held that no one is entitled to a permit as of 
right even if he has satisfied all conditions prescribed in the Motor Vehicles Act, 
and that the grant of a permit is entirely within the discretion of the Transport 
Authority, and depends upon several other circumstances which should be taken 
into account. 

It may be mentioned that according to the Full Bench of the Allahabad High 
Court the right of a citizen to the use of a highway for running stage car- 
riages for profit, subject of course to his complying with the provisions of 
the Motor Vehicles Act or any other law for the time being in force, cannot 

1 (1951) Special Civil A Hoation 1 Soe 631 2 [1951] ALR. AIL 257, vu. 


of 1951, decided by Chagla O. J. and 3 [1952] 5.0.R. 583. 
gadkar J., on. Dogembot 5, Mite - - n 
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be abrogated by an executive action, even though that action was actuated by 
a desire to nationalise road transport. The Legislature, therefore, stepped in 
and ne el. (6) of art. 19. Clause (6) of art. 19 prior to its amendment 
was as follows :— 


“Nothing in sub-clause (g) of the said clause shall affect the operation of any 
existing law in so far as it imposes, or prevent the State from making any law impos- 
ing, in the interests of the general public, reasonable restrictions on the exercise of 
the right conferred by the said sub-clause, and, in particular, nothing in the said sub- 
clause shall affect the operation of any existing law in eo far as tt prescribes or em- 
powers any authority to prescribe, or prevent the State from making any law prescrib- 
ing or empowering any authority to prescribe, the professional or technical qualifica- 
PODE ere paete any proleason <b estima Ori- any -oecupetian, strada ar 
usiness.” 

This has now been substituted by the following :— 

“Nothing in sub-clause (g) of the said clause shall affect the operation of ny 
existing law tn so far ag it imposes, or prevent the State from making eny law impos- 
ing, in the interests of the general public, reasonable restrictions on the exercise of 
the right conferred by the said sub-clause, and, in particular, nothing in the said sub- 
clause, shall affect the operation of any existing law in so far as it relates to, or pre- 
vent the State from making any law relating to, — 

(4) the professional or technical qualifications necessary for practising any pro- 
fession or carrymg on any occupation, trade or business, or 

(H) the carrying on by the State, or by a corporation owned or controlled by the 

State, of any trade, business, industry or service, whether to the exclusion, complete 
or partial, of citizens or otherwise.” 
Now, by virtue of this amendment, two things are made clear. One is.the right 
of the State or of a corporation owned or controlled by the State, to carry 
on a trade, business, industry or service, and the other thing is the right of 
the State to carry on the said trade, business, industry or service even to the 
exclusion of the other citizens. In other words, this provision now entitles 
the Legislature to make an appropriate law for creation of State monopolies. 
Now, since cl. (6) is a limitation on sub-cl. (g) of art. 19, it follows that the 
right of a citizen guaranteed by the sub-clause is subordinated to the right 
of the State to create a monopoly in its own favour. 

Finally, we would refer to the decision of the Supreme Court in Saghir 
Ahmad v. The State of UP.* In that case, their Lordships were dealing with 
the provisions of the U.P. Road Transport Act of 1951, which was enacted 
prior to the amendment of cl. (6) of art. 19. Their Lordships laid down the 
following propositions in that case: (1) All public streets and roads vest 
in the State, but the State holds them as trustees on behalf of the public. (2) 
The members of the public are entitled as beneficiaries to use them as a matter 
of right and this right is limited only by the similar rights possessed by every 
other citizen to use the pathways. (3) The State as trustees on behalf of the 
public is entitled to impose all such limitations on the character and extent of 
the user as may be requisite for protecting the rights of the public generally; 
but subject to such limitations the right of a citizen to carry on business in 
transport vehicles on public pathways cannot be denied to him on the ground 
that the State owns the highways. (4) Within the limits imposed by State 

tions any member of the public can ply motor vehicles on a public road. 
To that extent he can also carry on the business of transporting passengers 
with the aid of vehicles. (5) The guarantee in art. 19(1)(g) is attracted to the 
carrying on of the trade or business by the State, and a citizen can legitimately 
complain if any legislation takes away or curtails that right any more than 
is permissible under cl. (8) of that article. (6) Article 19(6) as the result 
of the Constitution (First Amendment) Act, 1951, enables the State to carry 
on any trade or business either by itself or through corporation owned or con- 
trolled by the State to the exclusion of private citizens wholly or in part. (7) 


4 [1955] I 8.C.R. 707. 
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This amendment does not, however, affect the validity of the provisions of the 
U.P. Road Transport Act, 1951, because it was passed:prior to the amendment 
and must, therefore, be regarded as unconstitutional when it was so passed. 

It is in the light of this history that we must examine the provisions of Chap. 
IV(A). The argument on behalf of the respondents is that the sole object of 
enacting the provisions of Chap. IV(A) was to deal with an application for 
grant of a permit by a State Corporation in pursuance of the scheme of natio- 
nalisation of road transport. Where the State Transport Corporation wanta 
merely to introduce a stage carriage service along’ a particular route and no- 
thing more, it is not necessary for the Corporation to resort to the provisions 
of Chap. IV(A) and that it can make its application under s. 47 as it used to 
prior to the enactment of the provisions contained in Chap. IV(A). It ia 
peinted out on behalf of the respondents that s. 47 is wide in its terms, and 
enables the State or a State owned corporation to make an application for grant 
of a permit to the Regional Transport Authority and that if it was the inten- 
tion of the Legislature, when it enacted the provisions of Chap. IV(A), to 
restrict the provisions of s. 47 in any way, it would have expressed that in- 
tention by making an appropriate amendment to s. 47 when it enacted the pro- 
visions of Chap. [V(A). In particular, a reference was made to the fact that 
s. 47 itself was amended in regard to one matter, and nothing was easier for 
the Legislature than to further amend s. 47 and say that the provisions con- 
tained in it will not apply to a State Transport Corporation. 

Where a Legislature amends a statute, it may either abrogate or modify 
certain provisions therein or may add to them. Whether it has done one or 
the other must necessarily be ascertained in the first instance from the new 
provisions in the background of the old ones. If there be some doubt about 
the matter, the Court will have to resort to the usual canons of construction. 

The heading of Chap. IV(A) is: ‘‘Special Provisions Relating to State Trans- 
port Undertakings.” It is contended before us on behalf of the petitioners 
that the provisions contained in Chap. IV(A) are the only ones which govern 
the granting of permits to State Transport Undertakings. It seems to us that 
such an inference does not follow from the title given to the chapter. That 
title does not indicate that these are the only provisions which govern the 
grant of permits to State Transport Undertakings. It is true that the provi- 
sions of this chapter are limited to State Transport Undertakings, that is to 
gay, they would apply only to State Transport Undertakings and to no other. 
But it is one thing to say this, and another to say that the Legislature by so 
describing the provisions intended that these are the only provisions which 
were to govern the grant of the permits to State Transport Undertakings. 
These are, as the heading would indicate, only additional provisions which re- 
late to State Transport Undertakings, and are not the only ones which apply 
to such undertakings. Section 68B clearly supports this conclusion. That 
section reads thus: 

“68B. Chapter IVA to override Chapter IV and other laws. The provisions of 
this Chapter and the rules and orders made thereunder shall have effect notwithstand- 
ing anything inconsistent therewith contained in Chapter IV of this Act or in any other 
law for the time being in force or in any tnstrument having effect by virtue of any 
such law.” 

Now, if the Legislature had intended that the provisions of Chap. IV(A) eould 
alone govern applications for permits made by State Undertakings, s. 68B 
would not have been worded in this manner. What it does say is that the 
provisions in Chap. IV or any other law which are inconsistent with the pro- 
visions of Chap. IV(A) will have to give way to the provisions of Chap. IV(A). 
Therefore, it is clear that the provisions of Chap. IV and also any other law 
for the time being in force are kept intact, but they are overridden in their 
application to State Transport Undertakings only to the extent of inconsist- 
ency between them and the provisions of Chap. IV-A. ° 
A consideration of the provisions of s. 68C does, in our, opinion, indieata 
e 
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that those provisions govern a matter which does not clearly fall within the 
ambit of s. 47. We may quote that section here in extenso: 

_“68C. Preparation and publication of scheme of road transpor sevice of a; Seita 

transport undertaking. Where any State transport undertaking is of opinion that 
for the purpose of providing an efficient, adequate, economical and properly co-ordi- 
nated road transport service, it is necessary in the public interest that road transport 
services in general or any particular class of such service in relation to any area or 
route or portion thereof should be run and operated by the State transport undertak- 
ing, whether to the exclusion,’complete or, partial, of other persons or otherwise, the 
State transport undertaking may prepare a scheme giving particulars of the nature 
of the services proposed to be rendered, the area or route proposed to be covered and 
such other particulars respecting thereto as may be prescribed, and shall cause every 
Se eee San ee nee 
the State Government may direct.” 
The marginal note to this section shows that this section applied only to a 
scheme prepared by a State Transport Undertaking. Now, a scheme is some- 
thing quite different from a mere application for grant ‘of permit. Before 
resorting to the provisions of Chap. IV-A, the State Transport Undertaking has 
to form an opinion that for the purpose of providing an efficient, adequate, 
economical and properly co-ordinated road transport service, it is necessary 
im the public interest that a scheme should be prepared. Now, forming an opi- 
nion of this kind is not a pre-requisite for making an application under s. 47 of 
the Act. This is sufficient tq show that ss. 47 and 68C apply to different cir- 
cumstances and not to identical ones. Mr. Hegde, however, argued that so far 
as road transport corporation of the State is concerned, it must always form 
an opinion of the kind which is referred to in s. 68C because of the objects 
set out in s. 3 of the Road Transport Corporations Act. According to him a 
State Road Transport Corporation can be constituted only for carrying on the 
objects which are set out in s. 8 of the Road Transport Corporations Act, 1950. 
These objects are identical with the matters regarding which an opinion is re 
quired to be formed by the terms of s. 68C. He further said that a State 
Transport Corporation being a creature of a statute can do only that which 
the statute entitles rt to do and no more. Now, the objects with which a State 
Transport Corporation can be formed as set out in s. 3 are as follows: Sec- 
tion 3 of the Act provides that the State, having regard to— 

(a) the advantages offered to the public, trade and industry by the development 
of road transport; 

(b) the desirability of co-ordinating any form of road transport with any other 
form of transport; 

(c) the desirability of extending and improving the facilities for road transport in 
any area and of providing an efficient and economical system of road transport service 
therein; 


may establish a Road Transport Corporation. 

Indeed s. 19 cf the Act, which is relevant, makes the point clear. That section 
deals with the powers of the Corporation. Under that section, the Corporation 
shall have power— 

(a) to operate road transport services in the State and in any extended 
area ; 

(b) to provide for any ancillary service; 

(c) to provide for its employees suitable conditions of service, ete. 
Certain other powers are also conferred on the Corporation, which it is not 
necessary to refer. This section clearly confers an unrestricted power on the 
State Transport Corporation to operate road transport services in the State, 
and that power is exercisable by the Corporation not merely in the limited 
cases which are dealt with in s. 68C but in all other cases. 

It was then contended by Mr. Hegde that the provisions of Chap. IV-A, and 

.in particular those of s. 68C, must by. implication be deemed to exclude the pro- 
visions of s. 47, because these provisions are special provisions; while those of 
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B. 47 are general provisions. No doubt, the law is that where there are two 
sets of provisions dealing with some publie matter, one section being unquali- 
fied and the other containing a qualification, efféct must be given to those pre- 
visions containing qualifications. But for this principle to apply, the general 
and the ‘special provisions must be applicable to the same set of circumstances. 
Where the general principles deal with one set Of circumstance and the special 
provisions deal with another set of circumstance, the latter provisions will 
apply only where those other circumstances exist. Now, I have already stated 
that s. 68C contemplates the preparation of a scheme by the Corporation, and 
it is only when such a scheme is decided upon that the provisions of that section 
apply. Where the Corporation does not prepare a scheme, clearly the provi- 
gions of s. 68C cannot be availed of. In those circumstances, the provisions of 
s. 47 which are wide and general in their terms could certainly be availed of 
by the Corporation. 


It is, however, contended that s. 68C makes it obligatory upon the State 
Corporation, whenever it thinks of establishing a road transport service, to 
prepare a scheme, and that, therefore, only the provisions of s. 68C are avail- 
able to the Corporation and not those of s. 47. We cannot, however, lose sight 
of the fact that for the application of s. 68C a certain opinion has to be formed 
by the State Transport Undertaking. Now, s. 68C does not in terms make it 
obligatory upon the Corporation to form the necessary opinion every time it 
intends to start a bus service. This is clear from the fact that the word used 
in s. 68C is ‘may’ and not ‘shall’. The section says: 

“Whare any State transport undertaking is af opinion.. Den GRU Faapo h ander: 
taking may prepare a acheme., 
Now, the word ‘may’ is used in the permissive sense, and not. in an imperative 
one, "and therefore we cannot accede to the argument that every time a State 
Transport Undertaking contemplates starting a road transport service, it is 
bound to prepare a scheme. After all a scheme is something which is general- 
ly elaborate and intricate. It takes time to prepare a scheme, and then the 
sanction of the Government has to be obtained as referred to. Objections are 
invited from persons affected by this scheme, and it is only after considering 
these objections that the Government sanctions the scheme. The procedure 
prescribed in Chap. IV-A. being in itself elaborate, we cannot assume that the 
Legislature intended that such a procedure had to be followed in each and 
every case where the State Transport Undertaking desires to start a bus 
service. 

Mr. Hegde then referred us to the use of the word ‘otherwise’ in s. 680, 
after the words ‘‘whether to the exclusion, complete or partial, of other persons 
or’’, and said that the word ‘otherwise’ is used to cover a case of an applica- 
tion made by a State Transport Undertaking for running a bus service without 
excluding any other operator. In other words, his argument is that even 
where the State Transport Undertaking did not seek a monopoly over a route, 
it had to comply with the provisions of s. 68C. In our opinion, the word 
‘otherwise’ was used to cover a case which did not seek the exclusion of any 
other person either completely or partially as a result of the operation of 
the scheme prepared by the State Road Transport Undertaking and that it 
was not intended to cover a case of the kind indicated by Mr. Hegde. We 
can conceive of a case where a State Transport Undertaking has prepared a 
scheme for co-ordinated road transport service in a territory where no road 
transport service at all exists. In such a case, the scheme may seek to exclude 
other persons, either wholly or partly, or it may not want to exclude them at 
all. Now, a case of the latter kind could not be covered by the expression 
‘* whether to the exclusion, complete or partial, of other persons’. To cover 
such a case it was necessary to add the word ‘otherwise’. As we have pointed 
out, this expression is similar to that which has been used by the Legislature 
in the amended cl. (6) of art. 19, and has probably been copied therefrom- 
by the Legislature by way of caution. 
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. It was contended by Mr. Hegde that the fact that s. 68F (2) (a) confers a 
discretion on the Regional Transport Authority to refuse to entertain any 
application for renewal of any other permit, or to cancel the existing permit 
or to modify the terms of any existing permit, clearly shows that even an ordi- 
nary application by the State Transport Undertaking for grant of a permit 
to run its buses on a particular route must' be made under Chap. IV-A. In 
our opinion, no such inference can be drawn from this provision. In the first 
place, as the opening words of the sub-s. (2) show, the Regional Transport 
Authority is required to give effect to the approved scheme in respect of a noti- 
fied area or a notified route. The powers given by cls. (a), (b) and (c) of that 
sub-section are intended to be used only in that connection. Sub-section (1) of 
g. 68F provides that after a scheme made by the State Transport Undertaking 
is approved by the State Government, the Regional Transport Authority has no 
option but to issue a stage carriage permit to the State Transport Undertaking. 
The opening words of sub-s. (2) show that the Regional Transport Authority 
is required to give effect to the approved scheme. Now, in the scheme as ap- 
proved by the Government, there may be a provision regarding the exclusion of 
other operators from the notified area or along a notified route. In such a case, 
the Regional Transport Authority, which is bound to give full effect to the scheme, 
must refuse to entertain any application for renewal of any other permit, or cancel 
an existing permit, as the provisions of the scheme may require. Where, on the 
other hand, the scheme does not seek to exclude any other person, either wholly 
or partially, the Regional Transport Authority may entertain other applications 
for renewal of permit or may modify the terms of an existing permit. It is to 
be borne in mind that this sub-section does not refer to a new application made 
by any person for grant of a permit, and it, at least in this respect, does not over- 
lap the provisions of s. 47. . 

For all these reasons, we are of opinion that the provisions of Chap. IV-A do 
not touch the same matter as is dealt with in s. 47. 

Now, under s. 47 the State Transport Undertaking used to be granted permits 
before the enactment of Chap. IV-A, because the language of that section is wide 
enough to enable a State Transport Undertaking to make an application there- 
under. This section does not deal with schemes at all, whereas Chap. IV-A does. 
It would follow therefrom that the amendment made by the Legislature in the 
Motor Vehicles Act by enacting the provisions of Chap. IV-A merely added to 
the rights of a State Transport Undertaking. The right conferred by this chapter 
is to run bus services by excluding wholly or partially other operators. This’ 
right is quite distinct from the right of the State Transport Undertaking to 
institute its bus service in competition with other operators. 

It is argued by Mr. Hegde that if after the amendment of the Motor Vehicles 
Act it was intended that s. 47 should also apply to a State Transport Under- 
taking, a provision would have been made therein for according preferential treat- 
ment to such an undertaking, vis-a-vis an individual owner, as has been done in 
respect of co-operative societies. It is true that the proviso to sub-s. (1) of s. 47 
does accord a preferential treatment to the co-operative society over an individual 
owner; but that may be because the Legislature thought it fit to give encourage- 
ment to a co-operative endeavour. It seems that the Legislature did not think 
that in view of the provisions of Chap. IV-A, whereunder a State Transport 
Undertaking was enabled to secure a partial monopoly, there was any need to 
give it any further preferential treatment where it entered the field along with 
individual owners. i 

Upon this view, we hold that the application for a permit made by the 
State Transport Undertaking was maintainable. What we have said would 
also apply to the applications made by the B.&.S.T. Undertaking, because that 
undertaking falls within the definition of State Transport Undertaking con- 
tained in s. 68A of the Motor Vehicles Act. 

. Though the petitions fail on this point, there are other grounds on which 
we must allow these petitions. Now, in regard to Special C.A. No. 33 of 1959, 
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we have already said that Mr. Jaisingani had contended that the application 
of the petitioner was rejected on a ground which does not arise out of the 
circumstances set out in s, 47 of the Act and that, therefore, his application 
for a permit should be granted and the permit granted to respondent No. 14 
should be cancelled. It may be remembered that the Regional Transport 
Authority had decided at the meeting held on July 4, 1958, to deal with the 
applications of the petitioner and of respondent No. 14 together. Though 
both those applications were considered at the same meeting, they were not 
taken up simultaneously but one after the other. This was itself improper, 
because the comparative merits of the petitioners, and respondent No. 14, were 
not considered, and indeed could not be considered, by the Regional Transport 
Authority. Fresh permits were granted to respondent No. 14 on the follow- 
ing grounds: 

“Having regard to clauses (a), (b), (d) and (e) of sec. 47 of the Motor Vehicles 

Act, 1939, it was decided unanimously to grant fresh permits to the State Transport, 
Marathwada, to operate Stage Carriage services on the following routes valid from 
2-10-1958...” 
Now, it does not appear that when the Regional Transport Authority came to 
this conclusion it had considered the question as to whether the petitioner was 
also in a position to satisfy the requirements of this very clause, and whether 
what the petitioner was able to do was something better or inferior to that 
which respondent No. 14 was able to do. The petitioner’s application was 
dismissed on the following grounds: 

“The application of the Parbhani Transport Co-operative Society Ltd. for renewal 
of the permits held by them was rejected by a majority vote because it has been 
decided to grant permits to the State Transport. Two of the members did not agree 
with the majority decision and destred it should be recorded that they were in 
favour of renewal of the permits held by the Parbhani Transport Co-operative Society, 
on the following grounds:— 

(1) As the Co-operative transport Societies in Saurashtra were being excluded 
from the scope of nationalisation of bus transport there should not be any discrimina- 
tion against the Parbhani Transport Co-operative Society In Marathwada, which like 
Saurashtra, had recently integrated with Bombay State. 

(2) The Parbhani Transport Co-operative Society was established with the en~ 
couragement of Government; their operation has so far been quite successful, satisfac~ 
tory and in accordance with the requirements of law. 

(3) The Society was rendering public service and it was therefore desirable that 

they should be afforded an opportunity to render greater public service.” 
It would thus appear that what was on the top of the mind of the Regional 
Transport Authority when he preferred the application of respondent No. 14 
to that of the petitioner was the policy of nationalisation of road transport 
which has been decided upon by the Government, and that it was for this 
reason that the Regional Transport Authority followed this peculiar proce- 
dure. The petitioner has stated in para. 7 of the petition: 

“In the said meeting (meeting of 4-7-58) the Divisional Controller on behalf of 

the said State Transport Authority submitted that the permit be granted to the said 
State Transport ‘m pursuance of the policy of extension of nationalised services’. In 
the said meeting the Divisional Controller an behalf of the said Transport further sub~ 
mitted that it was the policy of the Government of Bombay that the State Transport 
undertaking may ‘take over routes operated by co-operative societies from the date of 
expiry of the permit’ The sald Controller further submitted that ‘in the pre-organised 
State of Bombay, the Regional Transport Authorities had cancelled permits to similar 
co-operative societies and issued the same to the State Transport.” 
This statement has been accepted by Mr. Deshmukh in para. 8 of his affidavit. 
We further find the following in Part II of the proceedings of the meeting of 
the Regional Transport Authority dated July 4, 1958: 

“Tn arguing his case Shri Deshmukh stated that in pursuance of the policy of ex-° 
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tension of nationalised services to areas not served by ‘the State Transport, the appli- 
cation for the grant of permits: dn the above routes, ‘had been submitted...He further 
argued that the fact that the respondent in -this ease happens to be a co-operative 
society should not be a bar to the grant of permits ito the State Transport in the pre- 
organised State of Bombay, the Regional Transport Authorities. had cancelled permits 
issued to similar co-operative societies and issued the-same to the State Transport.” 
From ‘all this and also from the fact that the application for permit made by 
the petitioner was rejected on-the ground that the permit has already been 
granted to respondent No. 14 only one conclusion emerges and that is that 
the petilioner’s application was rejected and that of respondent No. 14 was 
granted solely with the object of giving effect to the policy of nationalisation. 
Now, that is an object which is foreign to the provisions of Chap. IV of the 
Motor Vehicles Act, and, therefore, that cannot be a ground for granting a 
permit to a State Transport Undertaking and refusing one to a private under- 
taking. The comparative merits of both had to he considered and the appli- 
gations for grant of permit had to be decided bearing the respective merits 
in mind. 

The Appellate Committee which confirmed the decision of the Regional Trans- 
port Authority did no better. Before the Appellate Committee the argument 
based on the State policy of nationalisation was also advanced. There is 
nothing in the proceeding before us to show that this argument did not weigh 
with the Appellate Committee. The Appellate Committee has given no reasons 
for its decision, but has come to the following conclusion only: 

“The Appellate Committee observed that the R.T.A. decided the question in the 
light of the provisions of sec. 47 of the M. V. Act. The R.T.A. came to the conclusion 
to grant permits to the S.T. Marathwada, unanimously and preferred the S.T. to the 
Society, for the operation of services on the routes in question in the public interest. 
The Appellate Committee, therefore, did not see any reason to interfere with the 
decision of the R.T.A. and were pleased to pass the following decision:— 

Decision:—Heard both the parties. The stay order is vacated and the appeal is 

rejected.” 
Now, in coming to this conclusion the Appellate Committee has made two mis- 
takes. In the first place, the decision of the Regional Transport Authority was 
not unanimous with respect to the petitioner’s application. In the second 
place, the Regional Transport Authority has not said that for any particular 
reasons it preferred the State Transport Undertaking to the petitioner. 

The petitioners in Spl. C.A. 3673/58 and 15/59 preferred Second Appeals 
to the State Government, but they were rejected by it. In our opinion, a second 
appeal did not at all lie to the State Government. These appeals were preferred 
by virtue of the provisions of r. 76(1A) of the rules framed by the Bombay 
Government and notified on August 26, 1949. That rule no doubt provides that 
a second appeal shall lie to the State Government against any order made by 
the Appellate Committee under sub-r. (1) of r. 76 framed under the rule mak- 
ing power conferred on the State Government by s. 68 òf the Motor Vehicles 
Act. Under s. 68(2)(b) a State Government is empowered to make rules for 
the conduct and hearing of appeals that may be preferred under Chap. IV. 
The right of appeal is conferred by s. 64, which section as it stood at the date 
of the amendment read thus: 


“64 Appeals. 


Any person— 

(a) aggrieved by the refusal of the State or a Regional Transport Authority to 
grant a permit, or by any condition attached to a permit granted to him, or 

(b) aggrieved by the revocation or suspension of the permit or by any variation 
of the conditions thereof, or ' i 

(c) aggrieved by the refusal to transfer the permit to the person succeeding on 
the death of the holder of a permit, or 

(d) aggrieved by the refusal of the State or a Regional Transport Authority to 
* eountersign a permit or by any condition attached to such countersignature, or ` 
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` (e) aggrieved by the refusal of renewal of a permit, or. ` : 
5 Ke?) EEE PE EA E E 68 an E S Gatien 
providing transport facilities, who, having opposed the grant of a permit, 1s aggrieved 
by the grant thereof or by any condition attached thereto, or . - 
(Gy E “by the. elfcas | to arantpaecateiee’. E a 6s ake 
section (2) of section 59, or 

(h) aggrieved by a reduction under sub-section (1A) of section 60 in the number 
of vehicles or routes or are covered by a permit, or 

(i) aggrieved by any other order.which.may be prescribed, 
may, within the prescribed time and {n the prescribed manner, appealto the prescribed 
authority who shall give such person and the original authority an opportunity of being 
heard.” a : i 


It would appear from the section that only one appeal is contemplated by it, 
and that appeal is from the original order made by any authority referred to 
in 8. 47. Therefore, the rules*framed by the State Government under s. 68 had 
to confine’ themselves to the appeals contemplated by s. 64. It was clear- 
ly beyond the powers of the State Government to make a rule providing for a 
second appeal when the Act itself provided for one appeal only. Section 68 
has since been amended, but since sub-r. (14) of r. 76 was made prior to the 
amendment, it is not necessary for us to consider whether a second appeal can 
be provided by the rules now. ‘The addition of sub-r. (14) when it was 
made was beyond the powers of the State Government, and, therefore, it never 
had any validity in law. What was invalid when made cannot be validated 
subsequently unless the Legislature intends to do so expressly or by necessary 
implication. There is nothing to show that the Legislature intended to do any- 
thing of the kind in regard to r. (14). We, therefore, hold that the appeal to 
the State Government was incompetent. However, that makes no difference 
to the case of the petitioner. 

The position, therefore, would be; In Spl. C.A. 83/59 we quash the orders of 
the Regional Transport Authority and the Appellate Committee and send the 
matter back to the Regional Transport Authority with the direction that it 
should consider the applications of the petitioner as well as respondent No. 14 
simultaneously and decide them on merits. 

Now, as regards the other two petitions, the position is that by virtue of the 
facts referred to by the petitioner before the State Government, the matters 
are directed to go back to the Regional Transport Authority. Since in our 
opinion no appeals lay to the State Government, the orders made in appeal 
against both the petitioners in second appeal are in effect bad. We, however, 
agree with the petitioners that the comparative merits of the petitioner’s claims 
and those of the B.B.8.T. Undertaking have not been considered by the Regional 
Transport Authority and that it is necessary for the Regional Transport Autho- 
rity to apply its mind to them. It may be mentioned that the petitioners’ 
applications were rejected by the Regional Transport Authority and the peti- 
tioners’ complaint is that the rejection of those applications was based on cer- 
tain information which the Regional Transport Authority had obtained from 
certain sources. Now, the petitioners’ petitions were not heard with respect to 
this matter at all, when the Regional Transport Authority decided to take that 
information into consideration. The petitioners’ appeals from the decision of 
the Regional Transport Authority were rejected by the Appellate Committee. 
Second Appeals preferred by the petitioners against the decision of the Regional 
Transport Authority rejecting their applications are still pending with the State 
Government. It is rather strange that though these second appeals were pre- 
ferred by the petitioners long before their appeals against the order granting a 
permit to the B.E.S.T., the latter have been decided but the former have not 
been decided yet. It is, however, not necessary for us to make any directions 

this as these appeals are not competent. We leave it open to the 
petitioners to make appropriate applications to this Court, if so advised, by 
February 23. If the petitioners move this Court within this time, we would’ 


. 
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consider the issue of further directions to the Regional Transport Authority. 
We quash the orders of the State Government, the Appellate Committee and 
also the Regional Transport Authority. The costs of these petitions will be 
borne by the respondents. 

Order accordingly. 


INCOME TAX REFERENCE. 


Before Mr. Justice Shah and Mr. Justice S. T. Desai. 


P. H. DIVECHA v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY, BOMBAY.* 

Indian Income-tax Act (XI of 1922), Sec. £(3)(vil)—Manufacturing company agreeing 
to sell certain electrical goods only to firm dotng business in electrical goods and firm 
undertaking not to deal in any competing business in such gooda—Agreement 
determined by notice served by company and firm continuing tte original business 
in electrical goode—Compensation paid by company to partners of firm for appre- 
hended loss to firm by determination of agreement—Amount of such compensation 
received by partners, capital receipt or revenue receipt—Whether monopoly rights 
under agreement constitute asset of firm—Such amount whether exempted under 
a. 4(3) (vil). 


Under an agreement a manufacturing company agreed to sell their electric lamps 
only through a partnership firm, which was doing business in electrical goods and as 
commission agents, in a specified territory and the firm in its turn undertook not 
to sell the lamps sold to it to any one outside the territory nor to deal fn any com- 
peting business in electric lamps. This agreement was determined by notice served 
by the company on the firm. The firm continued to carry on its original business in 
electric goods including electric lamps and could sell the company’s lamps as regular 
lamp dealers. The company “as a gesture of goodwill” offered to compensate for 
the loss which it was apprehended would be caused to the firm by agreeing to pay 
a certain amount per annum to each of the partners for a period of three years and 
this compensation was expressly designated “three years remuneration”. On the 
questions whether the amount so received by each of the partners was a taxable 
receipt for the purpose of the Indian Income-tax Act, 1922, and if so, whether tt 
was liable to be not included in the total income of the recipient by reason of 
s. 4(3)(vH) of the Act:— 

Held, that as the monopoly rights under the agreement did not constitute an asset, 
the extinction of those rights did not affect the conduct of the business of the firm 
and, therefore, the compensation paid for extinguishing the rights cannot be regarded 
as a capital asset, and the receipt of the amount was a taxable receipt for the pur- 
pose of the Act, and 

that the amount being receipt arising from business, has to be included in the total 
income notwithstanding a. 4 of the Act. 

Commr. of Inc.-tax v. Vazir Sultan & Sons,’ Bush, Beach & Gent, Ltd. v. Road (H. 
M. Inspector of Tares)’ John Smith & Son v. Moore (H. M. Inspector of Taxes), 
Commr. I.T. v. Asiatic Textile Co. Ltd,’ H. S. Captain v. Commr. of Inc.-taz’ and 
Van Den Berghs Limited v. Clerk (H. M. Inspector of Taxes)‘, referred to. 


Tue facts are stated in the judgment. 


N. A. Palkhivala, with 8. P. Mehta and B. A. Palkhivala, for the asseasees. 
G. N. Joshi, with R. J. Joshi, for the Commissioner. 


Suan J. This Reference raises the vexed question whether certain amounts 
received by the assesses are capital receipts or revenue receipts. Elaborate 


*Decided, Juns 238, 1959. Inoome-tax Ro- 8 (1980) 12 T.O. 288. 
ference No. 51 of 1958. > 4 (1954) 57 Bom. L.R. 105. 
1 ase 36 L.T.R. 178. fo oz 5 (1959) 38 I.T.R. 84. 
* % (1089) 22 T.O. 519. ; 6 (1934) 19 T.O. 390. 
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arguments have been advanced before us by Mr. Palkhivala for the asseaseo 
in support of the plea that the amounts received by the assessee were capital 
receipts and not liable to tax and he has invited our attention to several deci- 
sions of the Supreme Court as well as of other Courts. Before we refer to the 
arguments advanced at the Bar, we may set out the facts which give rise to 
this Reference. 


Prior to the year 1938, three persons, Jehangir A. Irani, Pirojsha H. Dive- 
_ eha and Khurshed A. Irani were conducting in partnership a business in 
“electrical goods’’ and as commission agents and merchants in the name and 
style of ‘‘Precious Electric Co.” The duration of the partnership was ini- 
tially limited to a certain period but was from time to time renewed. Jehan- 
gir A. Irani died on August 22, 1942, and in his place his son Noshir J. Irani 
was admitted to the partnership. In June 1988, the three partners of Precious 
Electric Co. entered into an agreement with Philips Electrical Co. (India) 
Ltd. (which will hereafter be referred to as ‘‘Philips’’). Under that 
agreement, the Precious Electric Co. (which will be hereafter referred to as 
“the firm’’) was given the monopoly rights to sell electric lamps manufactured 
by Philips in the Bombay Presidency, Rajputana, Central India, Central 
Provinces and the Berars. By cl. 2 of the agreement, Philips undertook to 
deliver lamps of their manufacture, for sale in that territory exclusively to the 
firm. If any buyer refused to purchase lamps from the firm, Philips had the 
right to supply such buyers directly allowing compensation to the firm at the 
rate of 5 per cent. on the net amount of invoice. By cl. 8, the firm undertook 
only to sell lamps as were supplied to them by Philips and to sell the lamps 
supplied to them only in that territory and to do ‘‘everything possible to pre- 
vent their re-exportation by third parties’’. By cl 7, the firm undertook to 
promote the sales of lamps in the territory always according to the directions 
given by Philips and in no way whatever to act against their interests and not 
. to sell during the continuance of the agreement either directly or indirectly 
lamps other than Philips lamps and to refrain from doing any business, ‘‘either 
directly or indirectly’’, in articles competing with Philips articles and ‘‘not 
to support and/or to participate in, either directly or indirectly, competing 
firms in any way”. By cl. 4, the firm undertook in reselling lamps purchased 
from Philips, not to deviate under any circumstances, either directly or in- 
directly from the prices, rebates, selling terms and/or conditions as established 
by Philips. By cl. 6 right was reserved to Philips to refuse orders and/or can- 
cel or to suspend deliveries for any reason whatsoever and in case of such 
cancellation, cessation or suspension of deliveries the firm was not to receive 
any compensation. By cl. 8, it was provided that the firm was to buy and 
sell Philips lamps on their own account and at their own risk and that the 
lamps were to be purchased by the firm at prices and on conditions which 
from time to time may be communicated to them by Philips. Authority was 
reserved to Philips to refuse delivery or to cancel orders in the event of the 
firm being in arrears. By cl. 12, the agreement was deemed to have come in 
force from July 1, 1988, and was to ‘‘continue unless determined by either 
party giving to the other 3 months’ prior notice...of such party’s intention 
to determine the agreement on the 80th of June, 1939 or any subsequent 30th 
of June’’ 

Under ‘this agreement, till August 21, 1942, the three original eee car- 
ried on the business of the firm. After the death of Jehangir A. Irani, his 
gon Noshir was admitted as a partner in the firm. Early in the’ year 1954, 
Philips decided to reorganise its selling organisation in India and to open a 
branch in Bombay with a view to taking over the distribution of lamps. On 
March 8, 1954, Philips served a notice upon the firm terminating the agres- 
ment of ‘June 28, 1988, as from June 30, 1954. By that notice, the firm was 
informed that it was intended to terminate the agreement as from June 30, 

. 1954, and that the notice shall be considered as the official notice of termina- 

tion of the existing agreement in accordance with cl. 12 thereof, and that it 
L. B.--100 
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‘was intended to substitute a new agreement to be called the ‘“‘New Lamp 
Agreement” a draft whereof was appended to the letter. After this notice 
-was received by the firm, meetings were held on-May 28, 1954, and May 29, 
1954, between their representativés and the representatives of Philips. It 
‘was agreed at the meetings that after June 28, 1954—the date on which the 
existing agreement expired—there will be no substitution of a new agreement 
about distribution of lamps and that with effect from that date, Philips Bom- 
bay branch will take over the distribution of lamps. There were negotiations 
then about the period of transition and certain terms were agreed upon, which 
are not material. Arrangement was also made about the disposal of the stocks 
held by the firm. The question of compensation was then discussed and the 
terms finally agreed upon were recorded as follows: 
: “Miscellaneous: As a gesture of goodwill, -Messrs Philips are prepared to pay in 
quarterly instalments to each of the three partners during a period of three years, 
Rs. 40,000 per annum from the date of the expiry of the existing contract. The three 
‘partners referred to above as far as Messra Philips Electrical Co. understand are:— 

L Mr. Phirojaha H. Divecha. 

2. -Mr. Khurshedji A. Irani 

3. Mr. Noshir J. Irani. ` 
Finally, Mr. Van Rhijn stated that Messrs Philips are quite willing to continue Messrs 
Precious as regular lamp dealers and the profit they realise therefrom will be in addi- 
tion to the three years’ remuneration referred ‘to above.” 
The minutes of the meeting which recorded the terms of the settlement were 
signed on behalf of Philips and they were seen and approved on behalf of 
the firm. 
' In the account year 1954-55 each partner received Rs. 20,000 in two quar- 
‘terly instalments under the terms of the settlement whereby the original 
agreement of the year 1938 was terminated. The Income-tax Officer brought 
‘to tax the amounts of Rs. 20,000 received by each of the three partners. Bepa- 
rate appeals were preferred by the three partners to the Appellate Assistant 
Commissioner. The Appellate Assistant Commissioner confirmed the order 
passed by the Income-tax Officer. The order of assessment ‘was then taken in 
‘appeal at the instance of two partners—P. M. Divecha and K. A. Irani—to the 
Income-tax Appellate Tribunal. The Tribunal held that the amount of 
Re. 20,000 received by each of the assessees was taxable as revenue receipt. 
The Tribunal negatived the contention raised for the assessees that the pay- 
ment was compensation paid for termination of the agreement which constituted 
the ‘‘frame work of the company’s business’’. They observed that the pay- 
ment was not an ex gratia payment ‘‘by way of testimonial’’ and that it was 
‘unnecessary to express their opinion upon the question whether payments made 
‘to individual partners did not represent receipt in the course of the company’s 
‘business. 

In this Reference, the Tribunal have, at the instance of the assessees, refer- 
‘red the following three questions: 

‘ (4) Whether the receipt of Rs. 20,000 is a taxable receipt for the purpose of the 
‘Indian Income-tax Act? 

(H) If so, is it liable to be not included in the total income of the recipient by reason 
af s. 4(3) (ov)? : ‘ 

- (iH) Does the said receipt fall within the mischief of s. 10(5A)(d) and as such Mable 
“to tax accordingly? 

The agreement of the year 1938 brought into existence what may loosely be 
‘ealled a right of monopoly purchase. Under this agreement, Philips undertook - 
to sell to the firm (and to no other person) lamps for sale in the territory 
specified in the agreement and the firm in its turn undertook to advance the 
“puginess of Philips in electrice lamps and not to sell during the subsistence of 
the agreement either directly or indirectly any lamps other than Philips lamps 

«and not to sell those lamps outside the territory assigned. The relation between . 
‘Philips and: the company was evidently of principal and principal and 
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hot of principal and agent. The substance of the agreement was that 
Philips agreed to sell their electric lamps only through the fitm in the assign- 
ed territory and the firm in its turn undertook not to sell the lamps sold to 
them to any one outside the territory nor to deal in any competing business 
in electric lamps. This agreement was determined by notice served on March. 
8, 1954. Even before the date of the agreement, the partners of the firm were 
carrying on business in electric lamps and other electric goods, and that business 
was continued after the agreement, but the firm acquired their stock-in-trade 
ander a special agreement on favourable terms which ruled out competition in 
respect of one of the lines of their business. In the territory assigned to the 
firm, by the termination of the agreement in the year 1954, the business of the ` 
firm was not destroyed. The firm continued to carry on its original business 
in electric goods including electric lamps, and even Philips lamps could be 
sold by the firm as ‘‘regular lamp dealers’’. In substance the alteration made 
by the agreement of May 29, 1954, was that the firm lost its rights as monopoly. 
- purchasers for the assigned territory and became regular dealers in lamps with- 
out any obligation not to deal in any other competing brand of lamps and 
“fag a gesture of goodwill’’ Philips offered to compensate for the loss, which it 
‘was apprehended may be caused to the firm, by agreeing to pay them Rs. 40,000 
per annum to each of the partners for a period of three years and this com- 
pensation was expressly designated ‘‘three years’ remuneration’’. 

It is urged by Mr. Palkhivala that this amount was in the nature of capital 
payment to the partners of the firm. It is urged that the monopoly rights con- 
ferred by the agreement of the year 1988 were, by the notice and the subsequent 
agreement of May 29, 1954, withdrawn. That is, by the notice the very source 
of the business of the firm was extinguished, the profit making apparatus of the 
firm was destroyed, their assets became sterilised, and any payment made, 
to compensate for the loss of the rights, must be regarded as capital 
payment. We are unable to agree with the contention raised by Mr. Palkhi- 
vala that, by the notice dated March '8, 1954, and the subsequent agree- 
ment between Philips and the firm on May 29, 1954, any attempt either to 
sterilise the assets of the firm or to destroy the profit making apparatus of the 
firm’s business was intended. The firm’s original business before the year 1938 
was in electrical goods including electric lamps, and even after the agreement 
dated June 28, 1938, the same business was continued. There is also no doubt 
that after May 29, 1954, the same business and in the same line was carried 
on by the firm. Whereas under the agreement dated June 28, 1938, the firm 
was obtaining a part of its stock-in-trade on specially favourable terms which 
simultaneously ruled out competition in the territory assigned by the agree- 
ment, after May 29, 1954, the favourable terms on which the lamps 
were obtained ceased to be available to the firm and the firm without any 
obligation not to carry on any competing line of business in lamps became a 
regular Jamp dealer. By such an arrangement, we are unable to hold that 
the ‘‘profit making apparatus’’ of the assessee’s business was destroyed. We are 
of the view that by the agreement which created monopoly rights a specially 
favourable method of acquiring stock-in-trade of the firm was designed, and if 
that method was substituted by an agreement less favourable, thereby the com- 
pensation paid could not be regarded as a capital asset. 

Mr. Palkhivala has strongly relied upon the judgment of their Lordships of 
the Supreme Court in Commr. of Inc.-tax v. Vazir Sultan & Sons.1 We have 
carefully considered the facts of that case and the observation made by their 
Lordships and we have no doubt that the principle of that case has no application 
to the facts of the present case. In that case, originally the assessee company 
was appointed the sole selling agent and sole distributor of a brand of cigarettes 
for the Hyderabad State and was allowed a discount of 2 per cent. on the gross 
selling price. In 1939 another arrangement was made between the assessee and 
the manufacturers whereby the asseasee was allowed a discount of 2 -per cent. 


1 (1959) 86 LT.R. 175. 
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not only on the goods sold in the Hyderabad State but also on all goods sold 
ouside the Hyderabad State, In 1950, the asseasee and the company 
by mutual agreement reverted to the old arrangement in force prior to the 
year 1939 and the manufacturing company’ paid to the assesses a sum of 
Rs. 2,19,843 “‘by way of compensation” for the loss of agency for the 
territory outside the Hyderabad State. A. question then arose whether the 
amount paid was a revenue receipt assessable to income-tax. In delivering 
his judgment Mr. Justice Bhagwati (with whom Mr. Justice Sinha agreed) 
held that the agency agreement in respect of the territory outside the Hydera- 
bad State was as much an asset of the assessee’s business as the agency busi- 
ness within the Hyderabad State and though the expansion of the territory of 
the agency in 1939 and the restriction thereof in 1950 could be treated as 
grant of additional territory in 1939 and withdrawal thereof in 1950, both 
those agency agreements constituted but one employment of the asseasee as the 
sole selling agent of the manufacturers and, therefore, the agency agreements 
were not in the conduct of their business by the asseasees but formed the capital | 
assets of the assessee’s business which was exploited by entering into con- 
tracts with various customers and dealers in the respective territories. 
In the view of their Lordships, it formed part of the fixed capital of 
the assessee’s business and was not the circulating capital or stock-in-trade of 
their business and payment made by the company as and by way of compen- 
sation for terminating or cancelling the agreement was a capital receipt. With 
this view Mr. Justice Kapoor disagreed. It is pertinent to note that, in the 
majority view, the sole selling agents’ rights before the year 1939 and after 
the year 1939 were an asset of the asseasees,in the nature of a fixed capital of 
the asseasee’s business and for loss of a part thereof, the compensation received 
was a capital receipt. At p. 185 of the report, after considering cases cited at 
the bar, their Lordships observed: 

“The position as it emerges on a consideration of these authoritles may now be 
summarised. The first question to consider would be whether the agency agreement in 
question for cancellation of which the payment was received by the assessee was a 
capital asset of the assessee’s business, constituted its profit-making apparatus and was 
in the nature of its fixed capital or was a trading asset or circulating capital or stock- 
in-trade of his business. If it was the former the payment received would be undoubt- 
edly a capital receipt; if, however, the same was entered into by the assessoe in the 
ordinary course of business and for the purpose of carrying on that business, it would 
fall into the latter category and the compensation or payment received for its cancella- 
tion would merely be an adjustment made in the ordinary course of business of the 
relation between the parties and would constitute a trading or a revenue receipt and 
not a capital receipt.” 

Applying the test set out, we have no doubt that on the facta of the present 
case the contract of the year 1938 between the firm and Philips and the modi- 
fication thereof in the year 1954 were made in the ordinary course of business 
of the assessees as dealers in electric goods and for the purpose of carrying on 
their business; and compensation paid for withdrawing the benefits conferred 
by the agreement of the year 1938 constituted a trading or revenue receipt 
and not a capital receipt. In truth the benefit conferred upon the firm by the 
agreement of the year 1938 did not constitute a trading asset and the modi- 
fication thereof did not extinguish the whole or a part of the trading assets. 
The initial contract was one in the ordinary course of business and the modi- 
fication of the same was also in the ordinary course of business of the firm as 
dealers in electric goods. The circumstance that the contract of the year 1938 
was one which enabled the firm to purchase its requirements of electric lamps on 
favourable terms does not, in our judgment, make that contract anytheless 
a contract made in the ordinary course of business nor does the modification 
of that contract amount to one otherwise than in the ordinary course of business. 

We may refer to the cases cited at the Bar in which the Courts were called 

“upon to ascertain whether a certain payment made was in truth a capital 
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receipt or revenue receipt. We may at once observe that no definite tests of 
universal application can be evolved or have been attempted to be evolved nor 
any infallible criterion can be or has been laid down which can be helpful in 
indicating the considerations which may relevantly be borne in mind in ap- 
proaching the problem. The cases, which we shall presently refer to, abun- 
dantly show that no criterion or test is of universal or general application. 

_ In Bush, Beach & Gent, Lid. v. Road (H. M. Inspector of Tazes),* the 
assesgee was an incorporated company which carried on its business in indus- 
trial chemicals. In 1933 the assessee company entered into a contract for 
purchasing certain agricultural chemicals. The contract whereby the right to 
deal in agricultural chemicals was acquired conferred monopoly rights, i.e. the 
assesgsee was to sell the chemicals in certain specified areas and the suppliers 
undertook to, debar their other customers from selling the same in those areas. 
For the purpose of these contracts, the assessee set up a new and independent 
sales organisation. Thereafter, the contract was terminated by agreement in the 
year 1935 and the assessee company received £4,750 out of which £3,000 were 
attributable to the year of assessment as compensation for termination of 
the agreement. It was held that the cancellation of the contract did not affect 
the structure of the company’s business of chemical merchants and that the 
contract was,made in the ordinary course of business and that the payment 
was made in consideration of the logs of profite which would have been earned 
under the contract. It was observed in that case that the sum paid to the 
assessee represented not the price of the contract itself, but profits which 
they might have made under the contract, and that the contract was 
made in the ordinary course of the company’s business, although in a new 
field and the exclusion of competition was an ordinary incident of such con- 
tracts. The arrangement whereby the contract was terminated being in the 
ordinary course of the company’s business, compensation paid as considera- 
tion for agreeing to that arrangement was revenue payment. 

In John Smith & Son v. Moore (H. M. Inspector of Tazes),° the question 
which fell to.be determined was whether the amount paid for purchasing the 
rights from the executors of the assessee’s father’s will under certain un- 
expired ‘‘coal contracts’’ was an admissible deduction in computing the profits 
for the purpose of Excess Profits Tax and it was held by the House of Lords 
(Viscount Finlay LJ. dissenting) that the expenditure was a capital expendi- 
ture. In that case, the question was decided on the view that the contracts for 
purchasing coal were the assets of the estate of the deceased and the price paid 
for purchdsing the unexpired contracts was capital expenditure. There is 
nothing in this Judgment which supports the view that the contract of the 
year 1938 in this case between the firm and Philips could be regarded as an 
asset, the consideration for extinguishing which may make the consideration a 
capital receipt. 

Our attention was also invited to Comr. I.T. v. Asiatic Texte Co., Lid.,+ 
where to the assessee compensation was paid for termination of the managing 
agency agreement for a period of 20 years, and it was held by this Court that 
the amount received by the managing agents as solatium for the termination 
of the managing agency could not be profits arising out of their business but 
constituted only a capital receipt. But even in that case, the Court regarded 
the managing agency as an asset and the compensation paid for extinction of 
that asset a capital payment. Mr. Palkhivala placed great reliance upon tho 
fact that beside being managing agents, the assessees were brokers, muccadams 
and selling agents of the company and by the termination of the managing 
agency agreement, their authority as brokers, muccadams and selling agents was 
not extinguished. We'fail to see how that circumstance may alter the nature of 
the managing agency agreement. If the benefit of the managing agency was 
an asset, the circumstance that quas the company, of which the asseasees 


2 {19804 22 T.O. 519. 4 (1954) 57 Bom. L.R. 108. A 
3 (1980) 12 T.C. 266. : 
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were the managing agents, the assessees had certain other contractual rights 
which were not extinguished by the termination of the managing agency will not 
make the benefit under the managing agency anytheless an asset. 

The case in H. S. Captain v. Commr. of Inc.-taz,® on which reliance was 
also sought to be placed by Mr. Palkhivala has in our judgment no application. 
The question in that case which fell to be determined was whether an amount 
of money paid to the asseasee for termination of his employment was covered 
. by the terms of s. 7(1), Explanation 2, of the Income-tax Act and the Court 
held that the amount received by the assessee as compensation for loss 
of Smployment fell within Explanation 2 of s. 7(1) and was not, therefore, 
taxable. 

Nor. does the case of Van Den Berghs Limited v. Clark, (H. M. Inspector of 
Tazes),® on which reliance was sought to be placed by Mr. Palkhivala, affect 
our conclusion. That was a case in which two companies, which were competi- 
tors, entered into an arrangement for a certain number of years for pooling and 
sharing profits under an elaborate scheme to promote their mutual commercial, 
pecuniary and other interests. One of the companies then agreed to a prema- 
ture termination of the agreement as desired by the other company on receiv- 
ing a sum of £450,000 as compensation: and it was held that this sum was a 
capital receipt and not income. The agreement far from being one made in 
the ordinary course of business provided a fundamental organization of the 
company’s activities and affected the entire conduct of the assessee’s business 
and, therefore, the receipt under the agreement‘ terminating the arrangement 
was a capital receipt. If, however, we are of the view that the monopoly rights 
under the contract of the year 1938 do not constitute an asset, the extinction 
-of those rights does not affect the conduct of the business of the assessee, or as 
-it was called by Mr. Palkhivala, the ‘‘profit-making apparatus of the assesseo’s 
business” and if it is merely a contract entered into in the ordinary course of 
business, Van Den Bergh’s case will have no application. 

On the view taken by us, the first question will be answered as follows: 

“The receipt of Rs. 20,000 is a taxable receipt for the purpose of the Indian Income- 
tax Act, 1922.” f 

As we have already held that the amount is a taxable receipt, being receipt 
arising from business, s. 4(3)(vii) does not exempt it from liability to tax. 
We are jn the view we have taken not called upon to consider whether even if 
the receipt of Rs. 20,000 is a capital receipt, by operation of s. 10(54)(d) the 
amount can be regarded as a revenue receipt. We answer the second question 
as follows: ' 

It is liable to be included in the total income notwithstanding s. 4 because it 
arose from business. 

The third question does not fall to be answered. 

The assessee to pay the costa of the Commissioner. 


Solicitor for the asseasees: S. P. Mehta. 
Solicitor for the Commissioner: P. G. Gokhale. 


” 5 (1959) 36 LTR. 84. 6 (1934) 19 T.C. 390. 
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Before Mr. Justice Gokhale and Mr. Justice Tarkunde. 


LAXMAN DHULSHET NARAYANPURE v. GANPAT NATA SHETE.® 
Bombay Money-lenders Act (Bom. XXXI of 1947), Sec. 24—Court-fees Act (VII of 
1870), Sch. II, item 17(0v#)—Civil Procedure Code (Act V of 1908), Secs. 2(2), 47, 104; 
O. XLII, O. XX, rr. 12, 11(2)—Whether order under 3. 24 of Bom. Act XXXI of 1947 
appealable—Proper Court-fee leviable on memorandum of appeal from such order. 

An order under s. 24 of the Bombay Money-lenders Act, 1948, granting or refusing 
to grant instalments for the payment of the amount decreed, is appealable as a decree. 
The proper Court-fee to be levied on a memorandum of appeal from such an arder 
would be the Court-fee mentioned in Sch. I, item 17(vH), of the Court-fees Act, 
1870, as amended in the Bombay State. ; 

The subject-matter in dispute in such an appeal is not the amount of the decree, 
but the mode in which the amount is to be peid) As such, it is not possible to esti- 
mate at a money value the subject-matter in dispute. 

Zaverchand Panaji v. Mayadevi Bilimoria v. Central Bank of India Ltd., Bombay; 
Promode Nath Singha Ray v. Rasheswari Dasi Dhanukdhari Singh v. Ramratun 
Singh,’ Saya Hattie v. Ma Pwn Sa,’ Shree Jagruteshwar Deosthan v. Atmaram’ and 
Sitabai v. R. S. R. R. Abhyankar,’ referred to. 


V. H. Gumaste, Assistant Government Pleader, for the referor. ' 
M. V. Paranjape and R. W. Adik, for the opponents. 


TARKUNDE J. This reference has been made by the Taxing Officer under 
s. 5 of the Court-fees Act, and the learned Chief Justice has directed us td 
decide the question so raised. The question relates to the Court-fees charge- 
able on four appeals, each arising from an order passed under s. 24 of the 
Bombay Money-lenders Act, 1946. In-three of the four cases, applications 
filed by judgment-debtors under s. 24 of the Act for making the deere- 
tal amounts payable by instalments were rejected by the Courts below. In 
the fourth case, the application of the judgment-debtor was partially granted 
and the judgment-debtor has come in appeal on the ground that the relief 
granted to him was inadequate. The Taxing Officer was of the view that no 
appeal could be filed from a decision under s. 24 of the Bombay Money-lendera 
Act and that the appellants in the four appeals may, if they so desired, con- 
vert the appeals into civil revision applications and that Court-fees may then 
be levied on that basis. The Taxing Officer, however, felt that the question 
involved was of general importance and hence he made this reference. 

The question raised by the Taxing Officer is not free from difficulty. Seo- 
tion 24 of the Bombay Money-lenders Act, 1946, is in the following terms :— 

“Notwithstanding anything contained in the Code of Civil Procedure, 1908, the Court 
may, at any time, on application of a judgment-debtor, after notice to the decree~holder, 
direct that the amount of any decree passed against him, whether before or after the 
date on which this Act comes into force, in respect of a loan, shall be paid in such 
number of instalments and subject to such conditions, and payable on such dates, as, 
having regard to the circumstances of the judgment-debtor and the amount of the decree, 
it considers fit.” 
The Bombay Money-lenders Act does not provide any appeal from an order 
granting or rejecting an application under s. 24. If the order is one not 
amounting to a decree, it is obviously not appealable, as it is not covered by 
s. 104 and O. XLIII of the Code of Civil Procedure. An appeal from the 


* Decided, July 24/27, 1959. Civil Reference 8 heats 2 Cal. 402. 
No. 8 of 1958, made by the Taxing Officer, in 4 (1940) IL.R. 19 Pat. 862. 
F. A. Stamp Nos. 12208, 12829, 12517 and 5 (1926) I.L.R. 4 Ran. 247. 
9700 of 1956. 8 [1943] Nag. 456. 
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order can be maintained only if the order is a ‘‘dearee’’ as defined by s. 2(2) 
of the Code. That definition is in two parts. The first part defines ‘‘decree’’ 
as . 

“...the formal expression of an adjudication which, so far as regards the Court 
expressing it, conclusively determines the rights of the parties with regard to all or any 
of the matters in controversy in the suit and may be either preliminary or final.” 

The second part of the definition includes in the term ‘‘decree’’ orders which 
may otherwise not be decrees. This part, so far as it is material, says that the 
term ‘‘decree’’ ‘‘shall he deemed to include...the determination of any ques- 
tion within section 47...” An order under s. 24 of the Bombay Money- 
lenders Act can be held to be a decree either if it determines a question relat- 
ing to the execution, discharge or satisfaction of a decree under s. 47 of the 
Code, or if it comes within the first part of the definition of the word ‘‘decree’’. 
On behalf of the appellants in the four appeals, Mr. Paranjape and Mr. Adik 
urged that an order under s. 24 of the Bombay Money-lendera Act is a deter- 
mination of a question within s. 47 of the Code and, alternatively, that it 
amounts to a decree according to the first part of the definition of that term. 

‘We will deal first with the first of these alternative arguments. The Taring 
Officer was of the view that a judgment-debtor seeking a direction under s. 24 
of the Bombay Money-lendersa Act seeks in effect a partial modification of the 
decree passed against him, and that, therefore, an order passed by the Court 
either allowing or rejecting his application cannot be regarded as an order 
relating to the execution, discharge or satisfaction of that decree. This view 
of the Taxing Officer assumes what undoubtedly is the general rule, namely, 
that an executing Court will execute a decree as it is, without any modifica- 
tion or qualification. Nothing, however, prevents the Legislature from modi- 
fying or qualifying the rights of decree-holders in executing the decrees passed 
in their favour. If the Legislature passes an enactment which limits 
the decretal rights of a decree-holder, the executing Court is bound to execute 
the decree subject to the limitations so placed by the Legislature. The Legis- 
lature may prevent decrees from being executed against certain classes of pro- 
perty (e.g. s. 10, Bombay Hereditary Offices Act, 1874); it may provide that 
no process shall be issued against certain classes of judgment-debtors for a 
specified period (eg. the Bombay Small Holders Relief Act, 1938). In- 
stances of this type are not few. An executing Court is required to execute: 
the decree in accordance with the prevailing law, and an order passed by the 
executing Court on whether the decree under execution is limited or other- 
wise qualified by a legislative enactment does not cease on that account to be 
an order under s. 47 of the Code. It wa» argued before us by Mr. Paranjape 
that an order which is passed by the Court under s. 24 is an order of this 
nature. The Legislature, according to him, provided a qualification to the 
rights of the decree-holder in the case of decrees passed on loans, and it is well 
within the function of the executing Court to decide whether the qualification 
imposed by the Legislature was available in favour of a particular judgment- 
debtor. We might have accepted this argument if s. 24 of the Bombay Money- 
lenders Act were merely declaratory of the rights of judgment-debtors in the 
execution of decrees to which that section applies. In that case it would have 
been the duty of an executing Court to consider the rights of the judgment- 
debtor so declared by the Legislature and to execute the decree accordingly. 
The wording of s. 24, however, shows that it is not merely declaratory. It 
empowers the Court to 

“direct that the amount of any decree...shall be paid in such number of instalments 
and subject to such conditions and payable on such dates, as...it considers fit.” 

Section 24 enables the Court to give a direction, and the direction so given 
may itself be executable. It must, therefore, follow that the Court, while 
exercising the powers under s. 24, does not merely act as an executing Co 

does not merely consider the prevailing law as it applies to the execution o 
decrees already passed, but decides whether positive directions should be given 
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in partial supersession of the terms of decrees previously passed. Such an 
order cannot, therefore, be regarded as a determination of a question within 
a. 47 of the Code of Civil Procedure. 

Turning next to the second alternative riat, an order under s. 24 of 
‘the Bombay Money-lenders Act would be a decree according to the definition 
of the term ‘‘decree’’ in the first part of s. 2(2) of the Code, if it amounts to 
an adjudication of ‘‘the rights of the parties with regard to all or any of the 
matters in controversy in the suit’’. The definition makes it clear that the 
adjudication need not be of all the matters in controversy in the suit in order 
that it may be a decree. Now, in a suit based on a ‘‘loan’’ as defined by the 
Bombay Money-lenders Act, one of the matters in controversy between the 
parties is the time before which and the manner in which the amount which 
may be found due to the plaintiff shall be paid by the defendant. An order 
under s. 24 is an adjudication which determines this matter in controversy 
between the parties to the suit. It is true that an application under s. 24 is 
necessarily filed after a decree in such a suit has already been passed by the 
Court, and as a rule the decree provides, expressly or by implication, the time 
within which the judgment-debtor must satisfy it. There is, however, 
no diffculty in treating an application subsequently filed by the judgment- 
debtor under s. 24 of the Bombay Money-lendera Act as an application filed 
in the suit itself. This is because the finality of the original decree, in so far 
as the decree relates to the time of payment of the decretal amount, is quali- 
fied by the Legislature and made dependent on an order which may subse- 
quently be passed by the Court under s. 24. In this connection, it would be 
legitimate to compare an order under s. 24 of the Bombay Money-lenders Act 
with an order on an application of the decree-holder for ascertainment 
of mesne profits filed after the passing of a decree under O. XX, r. 12, of the 
Code. The application’ of the decree-holder in the latter case is regarded as 
an application in the suit, and the order of the Court awarding a specific 
amount of mesne profits to the decree-holder is deemed to be a decree and 
is appealable as such. The only substantial difference between such an order 
and an order-under s. 24 of the Bombay Money-lenders Act is that, whereas 
a direction for the ascertainment of mesme profits is contained in the very 
decree passed under O. XX, r. 12, a direction for determining the time of 
payment is given by the Legislature in s. 24 of the Bombay Money-lenders 
Act. We do not think that this difference can justify the view that an order 
under s. 24 is any-the-less a decree than an order awarding a specifice amount 
of meme profits made after a decree passed under O. XX, r. 12. 

It may be added that, in our view, an order under s. 24 of the Bombay Money- 
lenders Act is a decree even if it is an order rejecting the application, so that 
the order leaves the original decree unaffected. This is because, in our view, 
an application under s. 24 is not an application for the amendment of the 
original decree. The application seeks a fresh decision of the Court on the 
question whether the decretal amount should or should not be made payable 
by instalments and whether its payment should be subject to any conditions. 
Being a fresh decision on one of the matters in controversy in the suit, the order 
is appealable whether the application is rejected or allowed. 

None of the cases cited before us deals directly with the question which we 
have to decide. In Zaverchand Panaji v. Mayadevi,i Bavdekar J. held that 
an order under s. 24 of the Bombay Money-lenders Act can be made only by 
the Court which passed the decree and not by the Court to which the decree 
is transferred for execution. This decision does not necessarily support the 
conclusion, to which we have reached on other grounds, that such an order is 
not a determination of a question under s. 47 of the Code. This is because 
even in matters which clearly relate to the execution, discharge and satis- 
faction of a decree, some orders can be made only by the Court which passed 
the decree and not by a Court to which the decrees is transferred for execution. 


1 (1955) 58 Bom. L.R. 619. 
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A similar decision was given by a Full Bench of the Nagpur High Court iù 
Bthmoria v. Central Bank of India Lid., Bombay.2 That case arose under 
s. 11 of the Central Provinces Money-lenders Act, which is in part materia 
with s. 24 of the Bombay Money-lenders Act. The Full Bench held that the 
word ‘‘Court’’ used in s. 11 of the Central Provinces Act refers to the Court 
which parsed the decree, and not to the Court to which the decree is transferred 
for execution. It may be noted that s. 11 of the said Act specifically provides. 
that an order passed thereunder ‘‘shall be deemed to have been passed under 
s. 47 of the Code of Civil Procedure.’’ 

In Promode Nath Singha Ray v. Rasheswart Dasi, a Division Bench of the 
Calcutta High Court held that an order under s. 36, subs. (6), of the Bengal 
Money-londers Act, 1940, either granting or refusing a prayer for reopening a 
decree, does not come under s. 47 of the Code of Civil Procedure and is not 
appealable as such. It was unfortunately not possible for us to see the pro- 
visions of the Bengal Act, and particularly the wording of s. 36 thereof. It 
appears from the judgment in the above case, however, that s. 36 of the Bengal 
Act is materially different from s. 24 of the Bombay Act. Section 86 of the 
Bengal Act apparently provides for the formal reopening of a former decree 
and the passing of a new decree. The Division Bench held that, if an appli- 
cation under s. 36 of the Bengal Act results in the passing of a new decree, 
an appeal lies from the new decree, but that no appeal lies directly from the 
order passed on the application under s. 36. The judgment shows that the only 
argument which was advanced before the Court in favour of the appealability 
of an order under s. 36 was that the order determines a question relating to 
the execution, discharge or satisfaction of a decree within s. 47 of the Code. 
The Court did not consider the question whether such an order determines the 
rights of the parties with regard to a matter in controversy in the suit itself 
and is a decree within the first part of the definition of that term in s. 2(2) 
of the Code. 

The decision in Dhanukdhari Singh v. Ramratan Singh,4 proceeds on 
a different basis. The case arose under s. 11 of the Bihar Money- 
lenders (Regulation of Transactions) Act, 1939, which it appeara empowers 
an executing Court to grant instalments for the payment of amounts prevjous- 
ly decreed. A Division Bench of the Patna High Court held in that case that 
an order under s. 11 of the Bihar Act is not a decree within s. 47 read with 
s. 2(2) of the Code of. Civil Procedure, and is not, therefore, appealable. The 
learned Judges observed that every order passed in the course of execution 
proceedings is not necessarily a decree so as to be appealable, and that, in 
order to beʻa decree, it must in some way finally determine the rights of the 
parties with regard to all or any of the matters in controversy. The main 
judgment delivered in the case went on to say (p. 866): i 

“|..The right of the decree-holder to be paid the decretal amount and the Liability 
of the judgment~debtor are determined by the decree tn the suit. The power conferred 
on the executing Court by section 11 of the Money-lenders Act is a discretion which the 
Court may exercise in derogation of the rights of the decree-holder to execute the whole 
of his decree immediately against the Judgment-debtor. In deciding whether it shall 
or shall not exercise the discretion conferred upon it by this section the Court is not 
determining any question of the parties’ rights, but merely whether an indulgence shall 
be shown to the jJudgment-debtor for the purpose of enabling him to meet the just 
demands of the decree-holder and at the same time avoid the forced sale of his own 
properties.” . 

On this view, an order granting or refusing to grant instalments would not 
be appealable as a decree, becauge it would not be covered by either of the two 
parts of the definition of ‘‘decree’’ in s. 2(2) of the Code of Civil Procedure. 
With great respect, we do not agree with the view which appears to be implicit 
in the passage quoted above, that a decision given by the Court in the exer- 


2 [1944] Nag. 1, F.B. 4 (1940) I.L.R. 19 Pat. 862. 
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cise of its discretion does not amount to a final determination of the rights of 
the parties with regard to a matter in controversy in the suit. If the time 
within which the plaintiff ’s dues shall be paid by the defendant is one of the 
matters in controversy between the parties to the suit, the fact that the Court 
exercises a discretion in deciding that question will not prevent the decision 
from being a decree. In a suit for specific performance, for instance, the deci- 
sion of the Court is given in the exercise of its discretion, but the decision is a 
decree nonetheless. i 

A referenco may next be made to certain decisions relating to the appeal- 
ability of orders passed under O. XX, r. 11(2), of the Code of Civil Proce- 
dure. Order XX, r. 11(2), provides that, after the passing of a money decree, 
the Court may, on the application of the judgment-debtor and with the con- 
sent of the decree-holder, order that payment of the amount decreed shall be 
postponed or shall be made by instalments on such terms as to the payment 
of interest, the attachment of the property of the judgment-debtor, or 
the taking of security from him, or otherwise, as it thinks fit. Since an order 
under ©. XX, r. 11(2), requires the consent of the decree-holder, it would 
normally be not appealable. The rule, however, was amended by the Rangoon 
and Nagpur High Courts so that an order thereunder could be passed after 
hearing the parties, but without the consent of the decree-holder. It will be 
noticed that O. XX, r. 11(2), so amended, is very similar to, though more res- 
tricted than, s. 24 of the Bombay Money-lenders Act. In Saya Hattis v. Ma 
Pwn Sa a Judge of the Rangoon High Court, sitting singly, held that an 
order under the above amended provision was one relating to the execution, dis- 
charge or satisfaction of a decree and was, therefore, appealable as a decree, 
While we agree, with great respect, that such an order is a decree and is appeal- 
able, we do not think that it determines a question relating to the execution, dis- 
charge or satisfaction of the original decree. The above decision was followed in 
‘several subsequent decisions of the Rangoon High Court. In Shree Jagrutesh- 
war Deosthan v. Atmaram, Bose J., sitting singly, held that an order under 
‘the above amended provision, granting or refusing to grant instalments for the 
rere) of the decretal amount, is appealable. The learned Judge observed 

p. 457): 

“~. ..It seems to me that whether the order be regarded as one under section 47 or 
as a decree in itself because it affects the decree, it must be appealable.” 
With great respect, we agree with the second alternative mentioned in this 
observation. 

We, therefore, hold that an order under s. 24 of the Bombay Money-lenders 
Act, granting or refusing to grant instalments for the payment of the amount 
decreed, is appealable as a decree. The proper Court-fee to be levied on a 
memorandum of appeal from such an order would be the Court-fee mentioned 
in Sch, II, item 17(vit), of the Court-fees Act, as amended in the Bombay 
State. The subject-matter in dispute in such an appeal is not the amount of 
the decree, but the mode in which the amount is to be paid. As such, it is 
not possible to estimate at a money value the subject-matter in dispute. A 
similar view on the Court-fee payable in such cases was taken in Sstabat v. 
R. 8. BÈ. R. Abhyankar.? 

Our decision on the reference, therefore, is that the Court-fee to be charged 
on the memoranda of appeal in the four appeals will be Rs. 18-12-0 each, as 
provided in Sch. II, item 17(vi#), of the Court-fees Act. 


Answer accordingly. 


5 (1926) LL.R. 4 Ran. 247. 7 [1988] Nag. 423. 
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Before Mr. Justice Tambe and Mr. Justice Raju. 
SHARDAPRASAD nee TIWARI 


DIVISIONAL SUPERINTENDENT, CENTRAL RAILWAY, 
NAGPUR DIVISION, NAGPUR. . 

Mites and Seoane ron. scmulca ion ticeoscivn.of Eai o aien con- 
ditions of service by servant whether justifies his dismissal—Types of misconduct il- 
lustrative of contravention of implied conditions of service—Indian Railway Estab- 
Hshment Code—Discipline and Appeal Rules (Non-Garetted), Rr. 1702, 1706, 1726. 


To justify dismissal of a servant by his master, the servant must contravene the 
express or implied conditions of his service, irrespective of the fact whether such 
contravention was during or outside the course of his employment. The following 
types of misconduct are illustrative of the contravention of the implied conditions of 
service, viz, (1) where the act or conduct of the servant is prejudicial or likely to 
be prejudicial to the interests of the master or to the reputation of the master; (H) 
where the act or conduct of the servant is inconsistent or incompatible with the 
due or peaceful discharge of his duty to his master; (ill) where the act or conduct 
of a servant makes it unsafe for the employer to retain him in service; (iv) where 
the act or conduct of the servant is so grossly immoral that all reasonable men will 
say that the employee cannot be trusted; (v) where the act or conduct of the em- 
ployee is such that the master cannot rely on the faithfulness of his employee; (vi) 
where the act or conduct of the employee is such as to open before him temptations 
for not discharging his duties properly; (vii) where the servant is abusive or if he 
disturbs the peace at the place of his employment; (viii) where the servant is in- 
sulting and insubordinate to such a degree as to be Incompatible with the continuance 
of the relation of master and servant; (ix) where the servant, is habitually negligent 
in respect of the dutles for which he is engaged and (x) where the neglect of the 
servant, though isolated, tends to cause serious consequences. 

Pearce v. Foster,’ Madhosingh v. State of Bombay,’ Laws v. London Chronicle, Ltd.’ 
and Tomlinson v. LMS. Ry. Co,’ referred to. 

Laxmingrayansingh v. Nagpur Corpn.,’ distinguished. - 


_ Taa facts appear in the judgment. 


D. L. Jayawant and 8. G. Kukdey, for the petitioners. 
K. Y. Tambey and W. K. Sheorey, for the respondent. 


Rayo J. This is a petition under arts. 226 and 227 of the Constitution by 
the three petitioners, who are non-gazetted employees of the Central Railway, 
for writs of mandamus, certiorari and other appropriate writs, orders or direc- 
tions in the matter of disciplinary inquiries which are being held against them, 
by respondent who is the Divisional Superintendent of the Central Railway 
at Nagpur. Petitioner No. 1 is also the Honorary President of the Co-opera- 
tive Society called the Central Railway Employees’ Consumers Co-operative 
Society, Limited, Ajni, Nagpur, which will hereinafter be referred to as 
Society. Petitioner No. 2 is the Honorary Secretary of the Society. In the 
petition it is averred that petitioner No. 3 was a member of the Society and 
worked as a Treasurer only for 12 days from June 18, 1956, to June 30, 1956, 
when he was relieved of his charge as Treasurer by one Ramnarayan, that new 
office-bearers of the Society were elected on August 31, 1958, and that the new 
Committee of the Society sought the assistance of the respondent, namely, the 
Divisional Superintendent of the Central Railway at Nagpur, for getting pro- 

"Decided, July 31/Auguet 7, 1959. Specinl 3 [1959] 2 All E.R. 285. 
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per aecounts from the outgoing Committee of the Society on the allegation that 
the outgoing Committee had not handed over cash and accounts to the newly 
elected Committee. The Assistant Registrar of the Co-operative Societies also 
complained to the respondent that proper accounts of. the Society were not 
forthcoming. The respondent thereupon ordered the suspension of petitioners 
Nos. 1 and 2 on February 27, 1958. Petitioner No. 8 was not suspended. 
Charges were framed against all the three petitioners by the respondent on 
November 2, 1958, November 8, 1958, and December 5, 1958 respectively. The 
charge against petitioner No. 1 was that while he was the President of 
the Society during the period from July 1, 1956 to August 31, 1958, he failed 
to discharge his duties and responsibilities as prescribed in the bye-laws of 
the Society, resulting in excess credits being granted to members and the 
non-recovery of credit dues from members; that he did not check the credit 
and proper posting of the cash book, stock book and other account books of 
the Society; that he did not hand over the cash balance as noted in the cash 
book, to the new Committee which took over charge on August 31, 1958, which 
was tantamount to embezzlement of the funds of the Society; and generally 
that the President contributed to the general mismanagement of the Society. 
The charge against petitioner No. 2 was almost in similar terms. The 
charge against petitioner No. 8 was that he committed serious misconduct while 
he was a Treasurer of the Society from July 1, 1956 to July 31, 1958; that 
he failed to discharge his duties and responsibilities as preacribed in the 
bye-laws of the Society; and that he did not hand over the cash balance to the 
new Committee which took over charge on August 31, 1958. 

On these charges the respondent started disciplinary enquiry against the 
three petitioners, and intimated the petitioners that Officer’s Enquiry would 
be held at Ajni on January 30, 1959. Petitioners Nos. 1 and 2 wrote to the 
respondent objecting to the legality of the proceedings. The respondent re- 
jected these objections by a memorandum dated January 27, 1959. After the 
objections were rejected, the petitioners have approached the High Court for 
appropriate writs, challenging the order of suspension dated March 27, 1958, 
and the charge sheets filed against them on November 8, 1958, and December 
5, 1958, as illegal on the grounds that the respondent had no jurisdiction to 
take any disciplinary action against the petitionera for any act or omission 
of theirs as members or office-bearers of the Society, that subsidiary rule No. 
4, said to have been made under rule 1706 of the Discipline and Appeal Rules 
(Non-Gazetted) by the General Manager of the Central Railway, on the basis 
of which the disciplinary action is said to have been taken, had not been made 
or promulgated by the General Manager, that the action taken by the res- 
pondent was outside the scope of subsidiary r. 4 to 1706 of the Discipline 
and Appeal Rules, and that the subsidiary rule is further beyond the scope 
of the powers invested in the General Manager by r. 1726 of the Discipline 
and Appeal Rules. In the petition another ground was urged, that the power 
given to the General Manager by r. 1726, to make subsidiary rules, is an un- 
Jawful delegation of rule-making powers. But this point has not been urged 
before us by the learned counsel for the petitioners. On these grounds the 
petitioners pray for appropriate writs, orders and directions. 

This is a case whore the Central Railway wants to take disciplinary action 
against three of ita servants for alleged serious misconduct. The Governor 
General has made rules under sub-s. (2) of s. 241 of the Government of India 
Act, 1985, which are to be found in the Indian Railway Establishment Code. 
These rules have continued to be in force after the Constitution of India by 
virtue of art. 313 of the Constitution. Rule 2 of Chapter XVII, which is 
numbered as 1702 in the Code, enumerates the penalties which may, for good 
and sufficient reasons, be imposed upon railway servants. The penalties enu- 
merated include dismissal from service. Rule 6 in Chapter XVII, which is 
rule No. 1706 in the Code, enumerates the circumstances under which a rail? 
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way servant is liable to be dismissed from service, and’ these circumstances 
are :— 

(i) Conviction by a criminal Court, or by a court martial, or 

(ii) serious misconduct, or 7 

(di) neglect of duty resulting in, or likely to result in, loss to Government or to 
a Railway Administration, or danger to the lives of persons using the railway. 
It is, therefore, within the competence of the Central Railway to institute a 
disciplinary proceeding against a railway servant if according to it any of 
these aforesdid circumstances existed: One of these circumstances is serious 
misconduct. 

The main contentjon of the learned counsel for the petitioners is that mis- 
conduct outside the sphere of duties of railway servant can never amount to 
a serious misconduct, justifying disciplinary action against the servant under 
sheee rules. The learned counsel relies on Laws v. London Chronicle, Lid.,' 
and Larminarayansingh v. Nagpur Corpn.? 

There can be serious misconduct on the part of a railway servant during 
working hours and during the course of his employment. But that does not 
necessarily mean that there can be no misconduct or serious misconduct out- 
pide the working hours or outside the course of his employment. The act or 
conduct of a servant may amount to misconduct— 

. (i). if the act or conduct is prejudicial or likely to be prejudicial to the 
interests of the master or to the reputation of the master; 

(ii) if the act or conduct is inconsistent or incompatible with the due ‘or 
peaceful discharge of his duty to his master; 

(ili) if the act or conduct of a servant makes it unsafe for the employer 
to retain him in service; 

(iv) if the act or conduct of the servant is so grossly immoral that all. 
reasonable men will say that the employee cannot be trusted; 

(v) if the ‘act or conduct of the employee is such that the master cannot 
rely on the faithfulness of his employee; 
` (vi) if the act or conduct of the employee is such as to open before him 
temptations for not discharging his duties properly; 

(vii) if the servant is abusive or if he disturbs the peace at the place of 
his employment ; 

(viii) if he is insulting and insubordinate to such a degree as to be incom- 
patible with the continuance of the relation of master and servant; 

(ix) if the servant is habitualy negligent in respect of the duties for which 
he is engaged; 

(x) if the neglect of the servant, though isolated, tends to cause serious 
consequences. 

That such acts do amount to misconduct has been held in Pearce v. Foster.3 - 
Vide also Halsbury’s Laws of England, Third edn., Vol. 25, at pages 485 on- 
wards. Vide also judgment of this Court in Madhosingh v. State of Bombay.* 

The learned counsel for the petitioners however contends that these are not 
proper tests and that the proper test is that laid down in Laws v. London 
Chronicle, Lid. According to the learned counsel, the test there laid down 
is that the misconduct must be inconsistent with the fulfilment of the express or 
implied conditions of service or such as to show that the servant has disregard- 
ed the essential conditions of the contract of service. No doubt the expression 
‘whether the conduct complained of is such as to show the servant to have 
disregarded the essential conditions of the contract of service’’ is used inthis 
case. This was a case of alleged act of disobedience on the part of an employee 
Miss Jean Maude who had been employed as an advertisement representative 
by a company. It was alleged that she left the conference room in defiance 
of the Manager’ s request to remain at the conference room, and it was held 


| 1 [1909] 2 AN E,R. 285. 8 (1886) 17 Q.B.D. 586. . 
2 [1955] ALR. Nag. 206. 4 (1959) 61 Bom. L.R. 1587. 
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that wilful disobedience to the lawful and reasonable ‘order of the master justi- 
- fes summary dismissal. It was also held that the servant can be dismissed if 
he is habitually negligent in respect of: his duties for which he was engaged, 
but that for a single instance of insolence in the case of a servant in such a 
position as that of a newspaper critic, dismissal was hardly justified. It was 
mee observed in that case as follows (p. 287) :— 

. ince a contract of service is but an example of contracts in general, so that the 
ee law of contract will be applicable, it follows that, if summary dismissal is clatm- 
d to be justifiable, the question must be whether the conduct complained of is such 
as to show the servant to have disregarded the essential conditions of the contract of 
wervice. It is, no doubt, therefore, generally true that wilful disobedience of an order 
will justify summary dismissal, since wilful disobedience of a lawful and reasonable 
arder shows a disregard—a complete disregard—of a condition essential to the contract 
of service, namely, the condition that the servant must obey the proper order of the 
master and that, unlems he does so, the relatlonship’is, so to speak, struck at funda- 
mentally. 

In a passage which I have read from 25 HALSBURY’S LAWS OF ENGLAND (3rd 
Eda), p. 485, pare. 934, there is a statement ‘...there is no fixed rule of law defining 
the degree of misconduct which will justify dismissal’. That statement is derived from 
a passage in the judgment of the Privy Council delivered by LORD JAMES OF HERF- 
FORD in Clouston & Co., Ltd. v. Corry,5 a case to which counsel for the plaintiff refer- 
yed. I will read a rather larger passage which provides the context. LORD JAMES 
zaid (at p. 129): 

‘Now the sufficiency of the justification depended upon the extent of misconduct. 
There is no fixed rule of law defining the degree of misconduct which will justify dis- 
missal. Of course, there may be misconduct in a servant which will not justify the 
determination of the contract of service by one of the parties to it against the will of 
the other. On the other hand, misconduct inconsistent with the fulfilment of the express 
or implied conditions of service will justify dismissal’.” 

After referring to these cases it was held by the Court of Appeal that a single 
act of disobedience could justify dismissal only if it was such as to show that 
the servant was repudiating the contract of service or one of its essential con- 
ditions, as would an act of wilful disobedience: it was further held that the 
act ¿f disobedience on the part of Miss Jean in leaving the conference room 
did not amount to such a wilful disobedience of an order, such a deliberate 
of the conditions of service as justifying a summary dismissal. It is 
contended by the learfted counsel for the petitioners that this case lays down the 
only correct test to be applied in regard to misconduct for which an employee 
ean be dismissed by the employer. 
- No doubt in this case it is observed that if summary dismissal is claimed 
to be justifiable, the question must be whether the conduct complained of 
is such as to show the servant to have disregarded the essential conditions of 
the contract of service. But, in our opinion, there is no real distinction be- 
tween this test and the ten illustrative types of misconduct enumerated earlier 
fin this judgment as types of misconduct for which a servant can be dismissed. 
In Laws v. London Chronicle, Lid. the test laid down is that the misconduct 
must be inconsistent with the fulfilment of the express or implied conditions 
of service in order to justify dismissal. The ten illustrative types of miscon- 
duct enumerated earlier are illustrations of implied conditions of service. 
The implied conditions of service would include conditions that the servant 
would be trustworthy, that his acta would justify the confidence of the emplo- 
yer, that the employee will not so act as to prejudice or damage the interests 
of the employer, that the employee would not act or conduct or behave him- 
self in a way, inconsistent or incompatible with the faithful discharge of his 
duties to the employer, that he would not behave in an insulting or insubor- 
dinate manner, that he would not habitually be negligent, ete. These are all 
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implied conditions of employment. In our opinion, ae illustrative types of 
misconduct enumerated earlier are an application of the fundamental princi- 
ple that to justify dismissal the servant must contravene the express or im- 
plied conditions of his service. The case Laws v. London Chronicle, Lid., 
however, related to an employee who disobeyed the orders of her employer 
and the' test enunciated in that case related to the case of disobedience by. an 
employee of the orders of her employer, 

In Tomlinson v. L.M.S. Ry. Co., which was a case where the servant creat- 
ed a disturbance at a canteen committee for setting up a canteen for the use 
of Railway workers, it was held that conduct which is calculated completely 
to make impossible the working of the machinery that the railway company 
was endeavouring to set up for the benefit of the workers and indirectly for 
the benefit of the company itself, might amount to serious misconduct even 
if it happened outside the working hours. 

In support of his contention that the petitioners joined the Railway before 
the Society was formed and that, therefore, their duties to the Society are 
additional duties, learned counsel for the petitioners relied on Larménarayan- 
singh v. Nagpur Corpn. where it was observed as follows :— 

“It is one of the implied stipulations of a contract of service that the employer will 
not, by any act of commission or omission, add or suffer to be added to the employ~ 
ment new conditions involving obligations, dangers or inconveniences which were not” ` 
Basle Nay Fae. Were DOE lila CI, conten larion: sh the employee. when; Be: wees 
engaged. 

‘Normally, a change of duty may be possible without the consent of the dese 
if it does not entail any of the above consequences. But where they do, they can 
only be changed with the concurrence of the employee. 

In every case, it will be a question of fact whether such a change of duty is dero- 

gatory, inconvenient, dangefous etc.,...” 
But the’ case is distinguishable because there the employee was asked to do 
additional duties. Every employee is always expected to be faithful in the 
discharge of his duties and to justify the trust reposed in him by his employer. 
Every employee is expected to behave himself so as not to damage or prejudice 
the interest or reputation of his master, whatever be the sphere of activities 
of the employee. These principles will be applicable to every employee right 
from the beginning of his employment up to the termination of his employ- 
ment. They are not additional duties. The case relied on by the learned coun- 
sel for the petitioners does not, therefore, come to his assistance. 

As regards the contention that the General Manager of the Central Rail- 
way has not framed subsidiary r. No. 4, the learned counsel for the respondent 
has produced the Central Railway Weekly Gazette dated November 5, 1956, 
to show that the General Manager has himself framed the subsidiary r. No. 4 
We, therefore, reject the contention that the General Manager of the Central 
Railway has not framed subsidiary r. No. 4. 

Rule 1726 provides that the General Manager may, in respect of non-gazetted. 
railway servants employed under his administrative control, make subsidiary 
rules not inconsistent with the rules in this section for the purpose of giving 
effect to them. Subsidiary r. 4 reads as follows :— 

“Appropriate disciplinary action can be taken by the Administration against railway 
servants found guilty of charges of misappropriation and other irregularities amounting 
to serious misconduct in the discharge of their duties In connection with the affairs of 
institutions Hke Rly. Co-operative Societies, Rly. Institutes, Clubs and other similar bodies 
which are established and run by railway servants.” 

But it is not necessary to further discuss the effect and scope of subsidiary 
r. 4 or the question whether subsidiary r. 4 is beyond the scope of the powers 
vested in the General Manager by r. 1726, because r. 1706 itself provides that 
disciplinary. action can be taken against a railway servant for serious miscon- 


6 [1944] 1 All E.R. 537. 
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duct. Rule 1706 is framed by the Governor General, and if serious misconduct 
is proved, disciplinary action can be taken under r. 1706 irrespective of thd 
provisions of subsidiary r. 4 framed by the General Manager. The subsidiary 
r. No. 4 does not add anything to the powers of the railway authorities given 
by the rules framed by the Governor-General, and its purpose must be only to 
give effect to the main rules. 

It is also contended that under subsidiary r. 4 to r. 1706 disciplinary action 
can be taken against a person who is found guilty of misconduct, and that thé 
expression ‘‘found guilty of misconduct’’ amounts to ‘‘found guilty by com- 
petent and independent authority, independent of the Railway’’. Subsidiary 
r. 4 does not and cannot either abridge or enlarge the scope of r. 1706, under 
which disciplinary action can be taken for serious misconduct on the part of a 
railway servant. The real question for determination js, therefore, whether 
it can be said that the charges framed against the petitioners can be said to 
amount to misconduct within the meaning of r. 1706. In law even acts done 
by a servant outside working hours and outside the course of the employment 
may amount to misconduct justifying dismissal. There is no fixed rule of law 
defining the degree of misconduct which will justify dismissal. 

The question, therefore, is whether the alleged conduct of the three petition- 

_ ers amounts to such serious misconduct. That question can be decided only 
after all the facts are brought on record. At this stage the enquiry has just 
commenced and all the necessary facts are not yet brought on record. It 
would be open to the employees (petitioners) at the time of the enquiry. to 
show that there are facts to justify the inference that the alleged misconduct 
will not amount to serious misconduct within law. That would depend or the 
relations between the Co-operative Society and the Central Railway,’the actual 
misconduct alleged and proved, and its gravity. Whether the conduct is such 
as to be prejudicial to the interest of the Central Railway depends on the proof 
or disproof of certain facts, such as the nature and degree of the interest of 
the Central Railway in the Society. At this stage, therefore, we are not pre- 
pared to hold that in this case facts have been proved to hold that the mis- 
conduct alleged against petitioners Nos. 1 and 2 does not amount to serious 
misconduct. 

The petition filed by petitioners No. 1 and 2 will, therefore, have to be 
rejected. As regards petitioner No. 8, it is averred in the petition ‘that he acted 
as a Treasurer of the Society only tor 12 days from June 18, 1956, to.June 30, 
1956, and that he was relieved of his duties as Treasurer from July 1, 1956. 
But the charge sheet against him refers to alleged mismanagement during the 
period from July 1, 1956, to August 31, 1958, in his capacity as a Treasurer. 
Tf really petitioner No. 3 was not acting as a Treasurer during any por o of 
this period, the Railway would not be justified in framing charges against him 
for conduct as a Treasurer during this period. The averment in tHe petition 
has not been controverted in the return made by the respondent which is silent 
on the point whether petitioner No. 3 acted as a Treasurer of the-Society only 
from June 18, 1956, to June 30, 1956. The learned counsel for the respondent , 
has, however, agreed to state within a week whether the averment in the peti- 
tion regarding petitioner No. 3 is correct or not. If the averment is not chal- 
Jenged and is undisputed, then the petition of petitioner No. 8 will have to be 
allowed. We will, therefore, decide this point after a week. The petition of 
petitioners Nos. 1 and 2 is dismissed with costs. 

August 7, 1959. 

To day an affidavit has been filed on behalf of the Central Railway, denying 
the allegation of petitioner No. 3 that he was a Treasurer for only 12 days from 
June 18, 1956, to June 30, 1956, and also denying the allegation that petitioner 
No. 8 was relieved of his office as Treasurer on July 1, 1956. As these alleged 
facts are denied, it is not possible for us to hold that petitioner No. 3 was a. 
Treasurer only for 12 days from-June 18, 1956, to June 80, 1956, and that 
Central Railway was not justified in framing a charge against him fot 
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period July 1, 1956, to August 31, 1958. The fact whether he was a Treasurer 
only for 12 days and not during any part of the period which is the subject- 
matter of the charge against him, will have to be decided in the first instance 
at the Disciplinary Enguiry. As the main fact on which the petition of peti- 
tioner No. 3 is founded, has not been proved or admitted, his petition also will 
have to be rejected. It is dismissed with costs. It is of course open to peti- 
poe No. 3 to prove these facts at the Enquiry which is being held against 


Petition dismissed. 


SUPREME COURT. 


Present: The Hon’ble Mr. S. R. Das, Chief Justice, Mr. Justice Bhagwati and 
Mr. Justice M. Hidayatullah. 


MESSRS. GODREJ AND CO. v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY.* 


Indian Income-tax Act (XI of 1922)—Payment made by managed company to managing 
' agent of company for deterioration of the managing agency as a profit making appa- 
ratus—Character of such payment—Whether a revenue or capital receipt—Company 

: agreeing to pay to its managing agent, appointed for certain period, commission at 

|. ` certain rate on its annual profite—Subsequent agreement between company and 

I managing agent whereby rate of commission reduced for remaining term of managing 

: agency—Compensation paid by company to managing agent for releasing company 
from onerous term as td remuneration in previous agreement—Whether such amount 

: of compensation paid by company and received by managing agents a revenue or a 

i capital receipt. 

i The assessee firm was appointed the managing agent of a company for a period of 
thirty years from November 9, 1933, and the company agreed to pay to the firm a 
commission during every year at the rate of twenty per cent. on the net profits of the 

- company. Thereafter a supplementary agreement was made between the firm and 
` the company whereby the remuneration of the firm from September 1, 1946, was 
reduced to ten per cent of the net annual profits of the company and in considera- 
tion the company agreed to pay Rs. 7,50,000 as compensation, for the remaining term 
of the managing agency, “for releasing the company fram the onerous term as to 
remumeration contained” in the previous agreement. The sum of Rs, 7,50,000 paid by 
the company and received by the firm was, for the relevant assessment year, treated 
by the Income-tax Officer as a revenue receipt in the hands of the firm and taxed 

‘aa such. On the question whether this sum was a revenue receipt liable to tax:— 

= Held, that the sum of Rs. 7,50,000 was paid and received not to make up the differ- 

* ence between the higher remuneration and the reduced remuneration but was in 

' . reality paid and received as compensation for releasing the company from the one- 

‘ yous terms as to remuneration as it was in terms expressed to be, 
that so far as the company was concerned, it was paid for securing Immunity from 
the lability to pay higher remuneration to the firm for the rest of the term of the 
managing agency and, therefore, a capital expenditure and so far as the firm was 
concerned, it was received as compensation for the deterioration or injury to the 
managing agency by reason of the reldéase of its rights to get higher remuneration 
and, therefore, a capital receipt, and 

that, therefore, the sum was not a revenue receipt Hable to tax. 
The Commissioner of Income-tax and Excess Profits Tax, Madras v. The South 
| Yndia Pictures Ltd., Karcikudi’, Atherton v. British Insulated and Helsby Cables Ltd, 

‘Assam Bengal Cement Co, Lid. v. Commissioner of Income-tar, West Bengal,’ Commr. 


“eDecided, August k, 1959. Civil Appeal No. 2° ninas] 10 Tax Cas. 155. 
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of Inc.-tax v. Rat Bahadur Jairam Vali,’ Income-tax Commissioner v. Shaw Wallace 
and Co.' The Glenboig Union Fireclay Co., Ltd. v. The Commissioners of Inland Reve- 
nue, The Commissioner of Income-taz, Hyderabad-Deccan v. Messrs Vazir Sultan and 
Sons,’ Hunter v. Dewhurst,’ Prendergast (H. M. Inspector of Taxes) v. Cameron’ and 
Wales (H. M. Inspector of Taxes) v. Tilley,” referred to. 


Tue facts are stated at 55 Bombay Law Reporter 998. 


A. V. Viswanatha Basiri, with S. N. Andley and J. B. Dadachanjs, for the 
appellants. 

M. C. Setalvad, Attorney-General for India, with K. N. Rajagopal Sastri and 
D. Gupta, for the respondent. 


. Das C.J. This is an appeal from the judgment and order of the High Court 

of Bombay delivered on September 11, 1953, on a reference made by the In- 
come-tax Appellate Tribunal under s. -66(1) of the Indian Income-tax Act, 
whereby the High Court answered the referred question in the affirmative and 
directed the appellant to pay the costs of the respondent. 


-The appellant, which is a registered firm and is hereinafter referred to as 
‘‘the assessee firm’’, was appointed the managing agent of Godrej Soaps Limit- 
ed (hereinafter called the ‘‘managed company’’). It has been working as such 
managing agent since October 1928 upon the terms and conditions recorded 
originally in an agreement dated October 28, 1928, which was subsequently 
substituted by another agreement dated December 8, 1933 (hereinafter refer- 
red to as ‘‘the Principal Agreement’’). Under the Principal Agreement the 
agsessee firm was appointed Managing Agent for a period of thirty years from 
November 9, 1933. Clause 2 of that Agreement provided as follows :— 

“The company shall during the subsistence of this agreement pay to the said firm 
and the said firm shall receive from the company the following remuneration, that is 
to say: 

(a) A commission during every year at the rate of twenty per cent. on the net profits 
of the sid company after providing for Interest on loans, advances and debentures (if 
any), working expenses, repairs, outgoings and depreciation but without any deduction 
being made for income-tax and super-tax and for expenditure on capital account or on 
account of any mim which may be set aside in each year out of profits as reserve fund. 

(b) In case such net profits of the company after providing for interest on loans, 
advances and debentures (if any), working expenses, depreciation, repaira and out- 
goings and after deduction therefrom the commission provided for by sub-clause (a) 
shall during any year exceed a sum of rupees one lac the amount of such excess over 
rupees one lac up to a limit of rupees twenty-four thousand. 

(c) In case such net profits of the company after providing for interest on loans, 
advances and debentures (if any), working expenses, depreciation, repairs and out- 
goings and after also deducting therefrom the commission provided for by sub-clause 
(a) shall during any year exceed a sum of rupees one lac and twenty four thousand one 
half of such excess over rupees one lac and twenty-four thousand shall be paid to the firm 
and the other half to the shareholders.” 

Some of the shareholders and directors of the managed company felt that the 
seale of remuneration paid to the assessee firm under el. (2) of the Principal 
Agreement was extraordinarily excessive and unusual and should be modified. 
Accordingly negotiations were started for a reduction of the remuneration and, 
after some discussion, the asseasee firm and the managed company arrived at 
certain agreed modifications which were eventually recorded in a special reso- 
lution passed at the extraordinary general meeting of the managed company 


4 (1958 85 I.T.R. 148. March 20, 1959. 
5 (1982) L.R. 59 LA. 206, 8.0. 845Bom. L.R. 8 loto 16 Tax Cases 605. 
1038. 9 gat 28 Tax Cases 122. 
25 Tax Cases 136. 


$ [1922] 12, Tax Cases 42 10 [1942 
Qivil Appeal No. 340 of 1957 deaided on 


e 
1604 THA BOMBAY LAW REPORTHR. [VoL LXI. 


held on October 22, 1948. That resolution was in the following terms :— 

“Resolved that the agreement arrived at between the managing agents on the one 
hand and the directors of your company on the other hand, that the managing agents, 
in consideration of the company paying Rs. 7,50,000 as compensation, for releasing the 
company from the onerous term as to remuneration contained in the present manag- 
ing agency agreement should accept as remuneration for the remaining term of their 
managing agency ten per cent. of the net annual profits of the company as defined in 
a 87C, sub-s. (3) of the Indian Companies Act in lieu of the higher remuneration to 
which they are now entitled under the provisions of the existing managing agency agree- 
ment be and the same is hereby approved and confirmed. 

Resolved that the company and the managing agents do execute the necessary docu- 

ment modifying the terms of the original managing agency agreement in accordance 
with the above agreement arrived at between them. Such document be prepared by 
the company’s solicttors and approved by the managing agents and the directors shall 
carry the same into effect with or without modification as they shall think fit.” 
The agreed modifications were thereafter embodied in a Supplementary Agree- 
ment made between the assessee firm and the managed company on March 24, 
1948. After reciting the appointment of the assessee firm as the Managing 
Agent upon terms contained in the Principal Agreement and further reciting 
the agreement arrived at between the parties and the resolution referred to 
above, it was agreed and declared as follows: 

“L That the remuneration of the managing agents as from the ist day of Septem- 
ber, 1946 shall be ten per cent. of the net annual profits of the company as defined 
in s. 87C, sub-s. (3) of the Indian Companies Act, 1913, in lieu of the higher remunera— 
tion as provided in the above recited cl. (2) of the Principal Agreement. 

2 Subject only to the variations herein contained and such other alterations as may 
be necessary to make the Principal Agreement consistent with these presents the prin- 
cipal agreement shall remain in full force and effect and shall be read and construed 
and be enforceable as tf the terms of these presents were inserted therein by way of 
substitution.” 

The sum of Rs. 7,50,000 was paid by the managed company and received by 
the assessee firm in the calendar year 1947 which was the accounting year for 
the assessment year 1948-49. 

In the course of the assessment proceedings for the assessment year 1948- 
49, it was contended by the departmental representative, (i) that though the 
payment of Rs. 7,50,000 had been described as compensation, the real object 
and consideration for the payment was the reduction of remuneration, (ii) that 
that being the character of payment, it was a lump sum payment in consi- 
deration of the variation of the terms of employment and was, therefore, not a 
capital receipt but was a revenue receipt, and (iii) that there was, in fact, no 
break in service and the payment was made in course of the continuation of 
the service and, therefore, represented a revenue receipt of the managing 
agency business of the assessee firm. The agsessee firm, on the other hand, main- 
tained that the sum of Rs. 7,50,000 was a payment made by the managed 
company to the assessee firm wholly in discharge of its contingent Liability to 
pay the higher remuneration and in order to discharge itself of an onerous 
contingent obligation to pay higher remuneration and it was, therefore, a 
capital expenditure incurred by the managed company and a capital receipt 
obtained by the asseasee firm and was as such not liable to tar, 

The Income-tax Officer treated the sum of Rs. 7,50,000 as a revenue receipt 
in the hands of the assessee firm and taxed it as such. On appeal this decision 
was confirmed by the Appellate Assistant Commissioner and thereafter, on 
further appeal, was upheld by the Tribunal by its order dated July 23, 1952. 
At the instance of the assessee-firm the Tribunal, under s. 66(1) of the Act, 
made a reference to the High Court raising the following question of law:— 
. “Whether on the facts and in the circumstances of the case the sum of Rs. 750,000 
is a revenue Koni lable to tax” 
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‘The said reference was heard by the High Court, and by its judgment, pro- 
nounced on September 11, 1953, the High Court answered the referred question 
‘in the affirmative and directed the assessee firm to pay the costs of the reference. 
The High Court, however, gave to the assessee firm a certificate of fitness for 
appeal to this Court and that is how the appeal has come before us. 

As has been said by this Court in The Commissioner of Income-taz and Es- 
cess Profits Tax, Madras v. The South India Pictures Ltd., Karatkudt', 

“tt Is not always easy to decide whether a particular payment received by a person 
is his income or whether it is to be regarded as his capttal receipt.” ‘ 
Eminent Judges have observed that ‘‘income’’ is a word of the broadest con- 
notation and that it is difficult, and perhaps impossible, to define it by any 
precise general formula. Though in general the distinction between an in- 
come and a capital receipt is well recognised, cases do arise where the item 
lies on the borderline and the problem has to be solved on the particular facta 
of each case. No infallible criterion or test has been or can be laid down and 
the decided cases are only helpful in that they indicate the kind of considera- 
tion which may relevantly be borne in mind in approaching the problem. The 
character of payment received may vary according to the circumstances. Thus, 
the amount received as consideration for the sale of a plot of land may ordi- 
narily be capital; but if the business of the recipient is to buy and sell lands, 
it may well be his income. It is, therefore, necessary to approach the problem 
keeping in view the particular facts and circumstances in which it has arisen. 

There can be no doubt that by paying this sum of Rs. 7,50,000 the manag- 
ed company has secured for itself a release from the obligation to pay a higher 
remuneration to the assessee firm for the rest of the-per‘od of managing agency 
covered by the Principal Agreement. Prima facts, this release from liability 
to pay a higher remuneration for over 17 years must be an advantage gained 
by the managed company for the benefit of its business and the immunity thus 
obtained by the managed company may well be regarded as the acquisition of 
an asset of enduring value by means of a capital outlay which will be a capital 
expenditure according to the test laid’ down by Viscount Cave, L.C. in Ather- 
ton v. British Insulated and Helsby Cables Lid.* referred to in the judgment 
of this Court in Assam Bengal Cement Co. Lid. v. Commissioner of Income- 
taz, West Bengal. If the sum of Rs, 7,50,000 represented a capital expendi- 
ture incurred by the managed company, it should, according to learned counsel 
for the assessee firm, be a capital receipt in the hands of the assessee firm, for 
the intrinsic characteristics of capital sums and revenue items respectively are 
essentially the same for receipts as for expenditure. (See Simon’s Income- 
tax, II edn., Vol. I, para. 44, p. 31). But, as pointed out by the learned author 
in that very paragraph, this cannot be an invariable proposition, for there is 
always the possibility of a particular sum changing its quality according as 
the circumstances of the payer or the recipient are in question. Accordingly 
the learned Attorney-General appearing for the respondent contends that we 
are not concerned in this appeal with the problem, whether, from the point 
of view of the managed company, the sum represented a capital expenditure 
or not but that we are called upon to determine whether this sum represented 
a capital receipt in the hands of the assesses firm. 

In the Resolution adopted by the managed company as well as in the reci- 
tals set out in the Supplementary Agreement this sum has been stated to be 
a payment ‘‘as compensation for releasing the company from the onerous term 
as to remuneration contained’’ in the Principal Agreement. It is true, as said 
by the High Court and as reiterated by the learned Attorney-General, that 
the language used in the document is not decisive and the question has to be 
determined by a consideration of all the attending circumstances; neverthe- 
less, the language cannot be ignored altogether but must be taken into consi- 
deration along with other relevant circumstances. 


1 [1956] 8.C.R. £28, 228. 8 [1955] 1 8.C.R. 972. 
2 [1925] 10 Tax Cas. 165. ‘ 
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This sum of Rs. 7,560,000 has undoubtedly not been paid as compensation 
-for the termination or cancellation of an ordinary business contract which is 
a part of the stock-in-trade of the assessee and cannot, therefore, be regarded 
as income, as the amounts received by the assessee in The Commissioner of 
Income-tax and Excess Profits Taz v. The South India Pictures Lid. (supra) 
and in Commr. of Inc.-tax v. Rai Bahadur Jairam Valji+ had been held to be. 
Nor can this amount be said to have been paid as compensation for the can- 
cellation or cessation of the managing agency of the assessee firm, for the man- 
aging agency continued and, therefore, the decision of the Judicial Committee 
of the Privy Council in The Commissioner of Income-tazx v. Shaw Wallace and 
Co.® cannot be invoked. It is, however, urged that for the purpose of render- 
ing the sum paid as compensation to be regarded as a capital receipt, it is not 
necessary that the entire managing agency should be acquired. If the amount 
was paid as the price for the sterilisation of even a part of a capital asset 
which is the framework or entire structure of the assessee’s profit making ap- 
paratus, then the amount must also be regarded as a capital receipt, for, as 
said by Lord Wrenbury in The Glenbotg Union Fireclay Co., Ltd. v. The 
Commissioners of Inland Revenue®, ‘‘what is true of the whole must be equal- 
ly true of part’’—a principle which has been adopted by this Court in The 
Commissioner of Income-taz, Hyderabad-Deccan v. Messrs Vazir Sultan and 
Sons’. The learned Attorney-General, however, contends that this case is not 
governed by the decisions in Shaw Wallace’s case (supra) or Messrs Vaewr 
Sultan and Sons’ case (supra) because in the present case there was no acqui- 
sition of the entire managing agency business or sterilisation of any part of 
the capital asset, and the business structure or the profit-making apparatus, 
namely, the managing agency, remains unaffected. There is no destruction or 
sterilisation of any part of the business structure. The amount in question 
was paid in consideration of the assessee firm agreeing to continue to serve as 
the managing agent on a reduced remuneration and, therefore, it bears the 
same character as that of remuneration and, therefore, a revenue receipt. We 
donot accept this contention. Lf this argument were correct, then, on a parity 
of reasoning, our decision in Messrs Vazir Sultan and Sons’ case (supra) would 
have been different, for, there also the agency continued as before except that 
the territories were reduced to their origimal extent. In that case also the 
agent agreed to continue to serve with the extent of his fleld of activity limit- 
ed to the State of Hyderabad only. To regard such an agreement as a mere 
variation in the terms of remuneration is only to take a superficial view of the 
matter and to ignore the effect of such variation on what has been called the 
profit making apparatus. A managing agency yielding a remuneration cal- 
culated at the rate of 20 per cent. of the profits is not the same thing as a 
managing agency yielding a remuneration calculated at 10 per cent. of the 
profits. There is a distinct deterioration in the character and quality of the 
managing agency viewed as a profit-making apparatus and this deterioration 
is of an enduring kind. The reduced remuneration having been separately 
provided, the sum of Rs. 7,50,000 must be regarded as having been paid as 
compensation for this injury to or deterioration of the managing agency just 
as the amounts paid in The Glenboig’s case or Messrs Vasir Sultan’s case 
(supra) were held to be. This case is also very nearly covered by the majority 
decision of the English House of Lords in Hunter (H. M. Inspector of Tazes) 
v. Dewhurst®, It is true that in the later English cases of Prendergast (H. M. 
Inspector of Taxes) v. Cameron? and Wales (H. M. Inspector of Tazes) v. 
Tilley’, the decision in Hunter v. Dewhurst (supra) was distinguished ag 
being of an exceptional and special nature but those later decisions turned on 


4 (1958) 35 I.T.R. 148. March 20, 1959. 
i (i) L.R. 59 I.A. 206, 8.0484 Bom. L.R. 8 [1932] 16 Tax Cas. 605. 
9 [1940] 23 Tax Cas. 122. 

1922] 12 Tax Cas, 427. 10 [1942] 25 Tax Cas. 136. 


7 rae eae 848 of 1957 decided on 
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the words used in r. I of Sch. E to the English Act. Further, they were cases 
of continuation of personal service on reduced remuneration simpliciter and 
not of acquisition, wholly or in part, of any managing agency viewed as a 
profit-making apparatus and consequently the effect of the agreements in 
question under which the payment was made upon the profit-making appara- 
tus did not come under consideration at all. On a construction of the agree- 
ments it was held that the payments made were simply remuneration paid in 
advance representing the difference between the higher rate of remuneration 
and the reduced remuneration and as such a revenue receipt. The question 
of the character of the payment made for compensation for the acquisition, 
wholly or in part, of any managing agency or injury to or deterioration of 
the managing agency as a profit-making apparatus is covered by our decisions 
hereinbefore referred to. In the light of those decisions the sum of Rs. 7,50,000 
was paid and received not to make up the difference between the higher remu- 
neration and the reduced remuneration but was in reality paid and received 
as compensation for releasing the company from the onerous terms as to remu- 
neration as it was in-terms expressed to be. In other words, so far as the 
managed company was concerned, it was paid for securing immunity from ‘the 
liability to pay higher remuneration to the assessee firm for the rest of the 
term of the managing agency and, therefore, a capital expenditure and so far 
as the assesses’ firm was concerned, it was received as compensation for the 
deterioration or injury to the managing agency by reason of the release of its 
rights to get higher remuneration and, therefore, a capital receipt within the 
decisions of this Court in the earlier cases referred to above. 

In the light of the above discussion it follows, therefore, that the answer to 
the referred question should be in the negative. The result, therefore, is that 
this appeal is allowed, the answer given by the High Court to the question is 
set aside and the question is answered in the negative. The appellant must get 
the costs of the reference in the High Court and in this Court. 

Appeal allowed. 


fe Se ES 
APPELLATE CIVIL. 


Before Mr. Justice Gokhale. 


_ MADANLAL MULCHAND SONI v. SHAIKH MAHIBUB YAKUB.* 

' Bombay Agricultural Debtors Relief Act (Bom: XXVIII of 1947), Secs. 51-A, 56, 14, 15, 4— 
Dekkhan Agriculturists’ Relief Act (XVII of 1879), Sec. 15D—Plainuff filing applica- 
tions under s. 4 but not mentioning therein mortgages executed by him and mort~ 
gagees as his creditora—General notice issued under s. 14—Plaintiff thereafter filing 
ctvil suit under D.A.R. Act for accounts of mortgages and civil Court passing decree 
—B.A.DR. Court holding plaintiff debtor and his debts below Rs. 15,000—Plaintiffs 
‘suit for declaration that decree passed by civil Court void and not binding on 
plaintif—Whether decree without jurisdiction in view of ss. SLA & 56—Civil Court 
whether had jurisdiction to pass decree—General notice under s. 14(b) whether 
binding on creditors whose names and debts not included in application under s. 4 
—Whether such creditors’ debts governed by s. 15(1). 


The plaintiff filed applications under s. 4 of the Bombay Agricultural Debtors Relief 

Act for adjustment of his debts, and in these applications he did not mention certain 
mortgages created by him in favour of the defendants and that the defendants were 

his creditors. A general notice under g. 14 of the Act was ordered to be issued by 
the Court. Thereafter the plaintiff filed a civil suit against the defendants under 
*Decided, August 4/5, 1959. Civil Revision reversing the lecree hy D. L. Bhojawenl, 
Application No. 2148 of 1957, against the 8rd Joint Civil Judge, Junior Division, 


decision of N. J. Bhupali. Assistant Judge, Ahmednagar, in Civil Suit No. 222 of 1954. 
Ahmednagar, in Reg. Appeal No. 301 of 1955, 
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s. 15-D of the Dekkhan Agriculturist? Relief Act, 1879, for taking accounts of the 
mortgages, and the civil Court decreed that a certain amount was due to one of the 
defendants from the plaintif. In the meantime the Bombay Agricultural Debtora 
Relief Court held that the plaintiff was a debtor and his debts were below Rs. 15,000. 
A final award was then passed but the award did not mention the debts of the 
defendants nor did it mention the defendants as creditors. The plaintiff filed a suit 
for a declaration that the mortgage debts of the defendants were extinguished and 
that the decree in the civil suit was void and not binding on the plaintiff. On the 
question whether the decree in the civil suit was without jurisdiction in view of 
s. 51-A and s. 56 of the Bombay Agricultural Debtors Relief Act:— i 
Held, that the issue of the notice under s. 14 of the Bombay Agricultural Debtors 
Relief Act did not bring the debts under the mortgage before the Bombay Agricultu- 
{ ral Debtors Relief Court, as neither the names of the defendants-creditors nor their 
debts were mentioned in the plaintiffs applications and in the award made, and, 
therefore, it could not be said that the ctvil suit was in respect of any matter pend- 
ing before the Court within s. 51-A of the Bombay Agricultural Debtors Relief Act; 
_ but that, as the plaintiff was held to be a debtor and his debts-did not exceed Rs. 15,000, 
‘the mortgage transactions in suit would be governed by the Bombay Agricultural 
Debtors Relief Act and could not have been made the subject-matter of any pro- 
ceedings under the Dekkhan Agriculturisty’ Relief Act, and, therefore, the decree 
passed by the civil Court was without jurisdiction and did not bind the plaintiff. 
Asaram Bapu Waghmode v. Bhanudas' and Allemeeya Dadu Saheb v. Hari! dis- 
. tinguished. 
F Keshav Ganashyam v. Waman Rangati,’ referred to. 
', » Where the names of certain creditors and their debts are not mentioned in the 
- ‘appHcation for adjustment of debts under s. 4 of the Bombay Agricultural Debtors 
Relief Act, and a general notice is issued under s. 14(b) of the Act, then the general 
notice will be binding on the creditors whose names and debts are not included in 
the application, and their debts would be governed by s. 15(1) of the Act. 
Laxman Babaş v. Akharam Sahebram! and Keshao Ganashyam v. Waman Ranga}i’, 
referred to. 


Owe Shaikh Mahibub Yakub (plaintiff) mortgaged a house at Ahmednagar 
on August 2, 1944. That mortgage was with possession and was for a consi- 
deration of Rs. 3,000, and therein the plaintiff described himself as a trader. 
Sometime in 1945, the Bombay Agricultural Debtors Relief Act, 1945, came to 
be applied to Ahmednagar Taluka, and though the plaintiff was himself a resi- 
dent of Rahuri, he.filed two applications to the Bombay Agricultural Debtors 
Relief Court at Ahmednagar for adjustment of his debts. Though the mort- , 
gage of Madanlal (defendant No. 1) was shown, défendant No. 1 was not 
made a party to the applications. These applications were numbered as 4224 
of 1945 and 4232 of 1945, and they were decided on April 4, 1949, and therein 
the plaintiff was held to be a debtor. It was common ground that the plaintiff 
was a resident of Rahuri, and on that basis, the lower Appellate Court was 
inclined to doubt whether the Bombay Agricultural Debtors Relief Court at 
Ahmednagar had jurisdiction to entertain those applications, and held that 
that Court entertained those applications because of the representation made 
by the plaintiff that he was a resident both of Rahuri and Ahmednagar. 


On February 22, 1947, the plaintiff created a second mortgage on the same 
house in favour of one Hiralal who was the father of defendants Nos. 2 to T 
ágain describing himself as a trader. This mortgage was for:a consideration 
of Rs. 5,000, and a part of the consideration was for satisfying the mortgage 

ebt of defendant No. 1 On May 27, 1947, the Bombay Agricultural Debtors 
elief Act of 1947 was applied to Rahuri Taluka, and under that Act, debtors 
were required to make applications under s. 4 for adjustment of their debts 
on or before July 31, 1947. The plaintiff filed two applications under this Act 


1 (1965) 58 Bom. L.R. 98. 4 (1056) 58 Bom. L.R. 804. 
2 (988) 58 Bom. L.R. 641. 5 {1902) 55 Bom. L. R. 320. 
3 (068) 55 Bom. L.R. 820. 
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also to the Bombay Agricultural Debtors Relief Court at Rahuri for adjust- 
ment of his debts, and im both these applications, neither the mortgage created 
in favour of defendant No. 1 nor the second mortgage created in favour of 
the father of defendants Nos. 2 to 7 was mentioned; nor were the defendants 
mentioned in these applications as the creditors of the plaintiff. These two 
applications were numbered as 528 of 1947 and 1390 of 1947. A general notice 
as contemplated under s. 14 of the Bombay Agricultural Debtors Relief Act 
was ordered to be issued by the Court under that Act, and it was ordered to 
be issued on September 8, 1947. 


On May 26, 1950, the plaintiff filed Civil Suit No. 691 of 1950 in the Court 
at Ahmednagar against the defendants under s. 15-D of the Dekkhan Agricul- 
torista’ Relief Act, 1879, for taking account of the mortgages. On February 
26, 1952, the Bombay Agricultural Debtora Relief Court at Rahuri held, on 
the basis of the purshises given by the other creditors, that the plaintiff was 
a debtor and his debta were below Rs. 15,000. A final award came to be passed 
in these Bombay Agricultural Debtors Relief Applications on April 2, 1952. 
The suit filed by the plaintiff under the Dekkhan Agriculturists’ Relief Act 
was not got transferred by the plaintiff to the Bombay Agricultural Debtors 
Relief Court, and it was allowed to proceed, and ultimately on July 30, 1952, 
the Court held in that Surt No. 691 of 1950 that Rs. 4,630 were due to defend- 
ant No. 1 from the plaintiff. No appeal was filed against that decision; nor 
did the plaintiff file any application for redemption on the basis of this finding. 
In 1958, defendants Nos. 2 to 7 filed Civil Suit No. 292 of 1958 to enforce the 
mortgage created in favour of their father on February 22, 1947. On April 
21, 1954, the plaintiff filed the present suit being Suit No. 222 of 1954 for a 
declaration that the mortgage debts of the defendants were extinguished, and 
for a further declaration that the decree in Civil Suit No. 691 of 1950 was void 
and not binding on the plaintiff. He further prayed for an injunction Teg- 
training the defendants from executing the decree or from recovering the rent 
of the suit house. Suit No. 292 of 1953 filed by defendants Nos. 2 to 7 resulted 
in an ez parte decree in their favour on August 23, 1954, but the same was 
set aside at the instance of the plaintiff. The plaintiff’s suit was resisted by 
the defendants on the ground that the plaintiff was not a debtor, and as the 
defendants were not parties to the Bombay Agricultural Debtors Relief pro- 
ceedings, the finding that he was a debtor in those proceedings could not bind 
the defendants. They also pleaded that the plaintiff’s plea was barred by res 
judicata by virtue of the decision in Civil Suit No. 691 of 1950. They fur- 
ther contended that as pe were not parties to the Bombay Agricultural Debt- 
ors Relief proceedings, their debts were not extingnished. They also urged 
that the suit as filed by the plaintiff was not maintainable, and that the plain- 
tiff was not entitled to the declarations and injunctions sought. 


` The trial Court came to the conclusion that the plaintiff had not proved that 
he was a debtor under the Bombay Agricultural Debtors Relief Act, and that 
his debts did not exceed Rs. 15,000. It also came to the conclusion that the 
guit debt was not extinguished, and that the decree passed in Regular Civil 
Suit No. 691 of 1950 in the Court at Ahmednagar was not void and illegal. 
It further held that the suit of the plaintiff was barred by constructive res 
judicata. On these findings, the trial Court dismissed the plaintiff’s suit. 
The plaintiff went in appeal, and the lower Appellate Court came to the con- 
elugion that Civil Suit No. 691 of 1950 was not void on the ground that the 
suit was got filed fraudulently through the machinations of the defendants as 
alleged by the plaintiff, but on the ground that the Court had no jurisdiction 
to entertain it and proceed with it by reason of s. 51-A of the Bombay Agri- 
cultural Debtors Relief Act. The bar of s. 51-A was not in terms raised by the 
plaintiff in the trial Court but was raised for the first time in the lower Appel- 
late Court. In view of this finding, the lower Appellate Court came to the 
eonclusion that the decision in Suit No. 691 of 1950 was not a bar to the pree 
sent suit. It also held that the decision of the Bombay Agricultural Debtors 
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Relief Court that the plaintiff was a debtor and that his debta did not exceed 
Rs. 15,000 was binding on the defendants. The Appellate Judge also found 
that in case he had jurisdiction to decide the question, he would have held that 
the plaintiff’s debts exceeded Rs. 15,000. The Judge also gave a finding that 
in case he had jurisdiction to decide whether the plaintiff was a debtor, he 
would have held that the plaintiff did not prove that he was a debtor. As 
regards the defendants’ plea that the plaintiff by his declaration, act or omis- 
sion had intentionally caused or permitted the defendants to believe that the 
plaintiff was not a debtor, or that no application under s. 4 could be entertain- 
ed in respect of the mortgage debts, as his debts exceeded Rs. 15,000, he nega- 
tived that contention. The defendants had raised a new plea in the lower 
Appellate Court, and that was that the plaintiff having asked merely a declara- 
tion and an injunction without praying for consequential relief of redemp- 
tion, plaintiff’s suit should be dismissed. It was, however, urged on behalf of 
the plaintiff that he should be given an opportunity to amend his plaint so as 
to convert the suit into one for redemption incase the Court came to the 
conclusion that the suit was not properly framed. The lower Court accepted 
the contention of the defendants that no declaration could be granted as pray- 
ed for by the plaintiff as he had failed to seek further consequential relief, It, 
however, allowed the plaintiff’s request for being given an opportunity to 
amend the plaint. On these findings, the appeal was allowed by the Assistant 
Judge, Ahmednagar, the decree passed by the trial Court was set aside and 
the suit was remanded to the trial Court with a direction that it should give 
the plaintiff an opportunity to amend his plaint so as to convert the suit’ into 
one for redemption. It was against this order that the preaent Revision Appli- 
eation was filed by the defendants. ' 


C. R. Dalvi, for M. A. Rane, for the applicants. 
EB. A. Jahagirdar, with S. M. Hussein, for the opponent. — 


Gorma J. [His Lordship after stating the facts of the case as above, pro- 
eeeded.] Now the first point which arises in this revision application is whe- 
ther the learned Judge’s view, that the decree in Civil Suit No. 691 of 1950 
was a nullity in view of s. 51-A of the Bombay Agricultural Debtors Relief 
Act, is right. It has been already mentioned that this point about the bar of 
s. 51-A was not specifically urged on behalf of the plaintiff: in the trial Court 
but was urged for the first time in the lower Appellate Court. Under s. 51-A 
of the Bombay Agricultural Debtors Relief Act, which will hereafter be re- 
ferred to as the Act, in so far as it is material— 

“_..no civil Court shall entertain or proceed with any suit or proceeding in respect of— 

(i) any matter pending before the Court under this Act, or 

(ii) the validity of any procedure or the legality of any award, order or decision 
of the Board established under section 4 of the repealed Act, or of the Court, or 

(tH) the recovery of any debt made payable under such award.” 
Now the view which prevailed with the lower Appellate Court was that when 
the plaintiff filed Civil Suit No. 691 of 1950 under the Dekkhan Agriculturista’ 
Relief Act, His two applications for adjustment of his debts were already pend- 
_ ing in the Bombay Agricultural Debtors Relief Court at Rahuri. It is true 
that in those ‘applications the mortgage-debts of the petitioners were not men- 
tioned nor were they shown in those two applications as creditors. But since 
a general notice must be presumed to have been issued under s. 14 of the Act, 
the question between the petitioners and the plaintiff regarding their mort- 
gage-debts though not directly involved in the applications must be deemed' 
to be pending before the Court when Civil Suit No. 691 of 1950 was filed, and, 
therefore, the civil Court had jurisdiction neither to entertain that suit nor 
to proceed with it. 
. Now, Mr. Dalvi, learned advocate appearing on behalf of the petitioners, 
contends that as the mortgage-debts of the petitioners were not mentioned in. 
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the applications filed in the Rahuri Court nor were the petitioners made par- 
ties to those applications, it could not be said that Suit No. 691 of 1950 was 
in respect of any matter pending before the Bombay Agricultural Debtors Re 
lief Court. As against this, Mr. Jahagirdar, learned counsel appearing on 
behalf of the opponent, has "urged that since a general notice was published 
under s. 14 of the Act, even though the names of the petitioners were not men- 
tioned in the applications, law will presume that the dispute between the peti- 
tioners and the opponent regarding the mortgage-debts was a matter which 
was pending before the Court under the Act. In support of his argument, 
Mr. Jahagirdar relied on the rulmg in Keshav Ganashyam v. Waman Ran- 
gaji! where it was held that: 

“The expression ‘all creditors’ used in s. 14 of the Bombay Agricultural Debtors 
Relief Act, 1947, is not limited to the class of creditors referred to in sub-cl. (a) of the 
section, but refers to all the creditors of the debtor. Therefore, an award made under 
the Act is not only an award between the debtor and such of the creditors as are men- 
tioned in the application made under s. 4 of the Act or upon whom notice has been 
served under s. 14(a) of the Act, but it is also an award between the debtor and all his 
creditors, and the latter are bound by it.” 

Now, there is no dispute in this Court that a general notice was issued by 
the Rahuri Court under s. 14 of the Act, and Mr. Jalagirdar produced before 
me a certified copy of the order dated September 8, 1947, which shows that a 
general notice as contemplated under s. 14 to all creditors of the opponent was 
in fact issued. Admittedly, the Rahuri Court held that the opponent-plaintif 
was a debtor, and his debts did not exceed Rs. 15,000. On the basis of the 
ruling cited above, the decision of the Rahuri Court would undoubtedly be 
binding on the petitioners. But it is admitted that the final award does not 
mention the debts of the petitioners at all nor does it mention the petitioners 
as creditors. The question is whether the fact that a general notice is issued 
under s. 14 would create a bar in the way of the Ahmednagar Court in enter- 
taining and proceeding with Suit No. 691 of 1950, which was filed by the oppo- 
nent-plaintiff himself. Section 51-A. of the Act ousts the jurisdiction of the 
civil Court in certain matters, and, in my judgment, it will have to be strictly 
construed. Two applications were filed by the opponent in the Rahuri Court 
for adjustment of his debts, and admittedly he did not make the petitioners 
parties to those applications nor mention in them the mortgage-debts due to 
the petitioners. He himself filed Suit No. 691 of 1950 under s. 15-D of the 
Dekkhan Agriculturists Relief Act. He, no doubt, alleged that the suit was 
got filed fraudulently by the petitioners, but that allegation of his has not 
been held established by the lower Appellate Court, and no arguments have 
been addressed to me on that point. It is true that the issue of a general notice 
under s. 14 would make the award passed in the Rahuri Court on April 2, 
1952, binding on the petitioners in the sense that the petitioners would not be 
able to dispute that the opponent was a debtor and his debts did not exceed 
Rs. 15,000. But, in my judgment, the issue of a general notice by itself would 
not bring the debts under the mortgages created in favour of the petitioners 
before the Bombay Agricultural Debtorg Relief Court since neither the names 
of these creditors nor their debts were mentioned in the debtor’s applications 
and in the awards that came to be subsequently made and it cannot, therefore, be 
said that Civil Suit No. 691 of 1950 was a suit in respect of any matter pend- 
ing before the Court. 

In support of his argument that s. 51-A of the Act ousted the jurisdiction 
of the civil Court, Mr. Jahagirdar has referred to two cases. In the case of 
Asaram Bapu Waghmode v. Bhanudas,® the facts were as follows: One 
Dhondiba, the father of three minor plaintiffs, had passed a possessory mort- 
gage-deed of certain properties in favour of the defendants. Dhondiba then 
made an application to the Bombay Agricultural Debtors Relief Court for ad- 
justment of his debts showing the defendants as creditors. Subsequently, he 


1 (1052) 55 Bom. L.R. 320. 2 (1955) 58 Bom. L.R. 95. 
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passed a sale-deed in respect of the property in favour of the defendants. 
During the pendency of the Debt Adjustment Applications, the plaintiffs, 
through Dhondiba as their guardian, filed a suit inter alia for a declaration 
that the sale-deed passed by Dhondiba in favour of the defendants was void 
under s. 40 of the Act. The defendants contended that under s. 51-A of the 
Act, the civil Court had no jurisdiction to entertain the suit as the suit was 
filed in respect of a matter pending before the Court under the Act. It was 
held by Mr. Justice Vyas on these facts that the suit filled by the plaintiffs 
could be said to be in respect of matters pending before the Court established 
under the Act, and, therefore, the civil Court had no jurisdiction to enter- 
tain the suit under s. 51-A of the Act. This case is clearly distinguishable on 
facts. The property which was the subject-matter of the suit filed by the 
plaintiffs through their guardian Dhondiba was the same property that was 
involved in the application made by Dhondiba for adjustment of his debts 
under the Act. 

The second case relied on by Mr. Jahagirdar is Alemeeya Dadu Saheb v. 
Hari.2 In that case the question involved was one of limitation and it arose 
in this way. The decree-holder had made an application under the Act for ad- 
justment of his debts under a money-decree. On the date of the hearing of 
the application, the defendant was absent, and the Court held that defendant 
was not a debtor. An application was made by defendant to set aside the 
order passed in that case, but that application was dismissed. Thereafter 
plaintiff filed an application for execution, and the question was whether that 
application for execution was in time. Plaintiff contended that he was en- 
titled to deduct the period occupied by the proceedings pending before the 
Debt Adjustment Court, when an ez parte order was passed, and also the 
time occupied during the determination of the application made by the defend- 
ant for setting aside the ez parte order, and it was held that he was entitled 
to exclude both these periods. As regards the period occupied for setting aside 
the ex parte order on the application of the defendant, that period was allowed 
to be excluded on the ground that the plaintiff could not have made an appli- 
cation for execution of the decree during that period by virtue of s. 51-A(¢) of 
the Act. Here again, the decree that was sought to be executed by the plain- 
tiff was the subject-matter of pending proceedings under the Act, and, there- 
fore, s. 51-A was held to be applicable. The principle laid down in this case 
ean have no application to the present case. The learned Judge’s view that 
the decree passed in Civil Suit No. 691 of 1950 under the Dekkhan Agricul- 
turists’ Relief Act was a nullity by virtue of s. 51-A of the Act and was not 
binding on the plaintiff is, therefore; not correct. 

But even though the bar of s. 51-A of the Act does not affect the petitioners, 
that by itself will not make the decree obtained by them in Suit No. 691 of 
1950 binding on the opponent. As I have already indicated, there being a 
general notice issued to the creditors under s. 14(b) of the Act, the findings 
of the Debt Adjustment Court that plaintiff was a debtor and his debts did 
not exceed Rs. 15,000 would be binding on the petitioners, and the mortgage 
transactions in favour of the petitioners would then be governed by the provi- 
sions of the Act, and it would not have bean open to the petitioners to file 
a suit under the Dekkhan Agriculturists’ Relief Act. A reference has to be 
made in this connection to s. 56(1) of the Act which, in so far as it is material, 
provides as follows :— 

“Notwithstanding the repeal of the Dekkhan Agriculturisiz’ Relief Act, 1878, by the 
Bombay Agricultural Debtors Relief Act, 1939, the first mentioned Act shall, in so far 
as it applies to transactions and proceedings to which this Act does not apply, be deemed 
to have been re-enacted with effect from the date of the coming into operation of this 
Act (hereinafter in this section referred to as the'said date) and shall continue fa force 
for a period of three years from the sald date:”... 
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The effect of this section is that on the date of the coming into operation of 
the Act, the Dekkhan Agriculturists’ Relief Act, 1879, must be deemed to have 
been re-enacted and would be in force for a period of three years, but it will 
govern only those transactions and proceedings to which the Act does not ap- 
ply. Once it is held that the opponent-plaintiff is a debtor and his debts do 
not exceed Ra. 15,000, then the mortgage transactions in suit would be govern- 
ed by the Act and could not have been made the subject-matter of any pro- 
ceedings under Dekkhan Agricuturists’ Relief Act. In that view of the mat- 
ter, it must be held that the decree passed by the civil Court in Civil Suit 
No. 691 of 1950 on July 80, 1952, was without jurisdiction and will not bind 
the opponent. 

But then it is contended that the view of the learned Appellate Judge that 
the mortgage debts due to the petitioners were extinguished was not sound, 
and reliance is placed in this connection on s. 15(2) of the Act. Under 
s. 15(1), in so far as it is material, it is provided that every debt due from a 
debtor in respect of which a statement is not submitted to the Court by the 
creditor in compliance with the provisions of s. 14 shall be extinguished. In 
Laxman Babaji v. Akharam Sahebram,* it was held by a division bench of 
this Court that s. 15(1) of the Act applies in terms to ‘every debt’ and is not 
restricted to debts due to creditors, who are named in the application for. 
adjustment of debts and are served with notice under s. 14 (a) of the Act. In 
the present case, admittedly the petitioners were not named in the applica- 
tions for adjustment of debts filed by the opponent. But a general notice 
having been issued under sg. 14(b), the debts of the petitioners also would be 
governed by the provisions of s. 15(1) of the Act. But then Mr. Dalvi con- 
tends that in the present case, it could not*be said that he would be affected 
by the publication of the general notice under s. 14(b), because, according to 
him, the opponent was guilty of contravening some of the mandatory pro- 
visions of the Act. The applications for adjustment of debts in the Rahuri 
Court were filed under s. 4 of the Act. The application that has to be filed 
has to be in a prescribed form as mentioned in r. 4 of the Bombay Agricultural 
Debtors Relief Act Rules. The application has to be made in form No. 1 when 
it is Piya by a debtor. Under s. 4(3) of the Act, 

“Notwithstanding anything contained in section 3 an application made under this 
section shall contain the amounts and particulars of all debts specified in that section 
due by the debtor.” 

Mr. Dalvi contends that though under s. 3 certain debts and liabilities of a 
debtor mentioned in that section are saved, all those debts and liabilities have 
to be mentioned by the debtor when he makes an application under that section. 
Paragraph 5 of Form No. 1, which is the form to be used by a debtor, also 
provides that the applicant has to declare that all debts which are due or 
which to his knowledge any person claims to be due from him, and all his pro- 
perties have been included in the statements contained in the application. 
Mr. Dalvi’s argument is that if s. 4 and r. 4 of the Act require a debtor to sub- 
mit a statement of all the debts, and if the debtor deliberately suppresses some 
of his debts in making his application for adjustment of debts, then a general 
notice issued under s. 14(b) will not be binding on the creditor whose name 
and debts have not been included in the application. I am not impressed by 
this argument. It may be that the creditor in certain circumstances may be 
able to challenge the decision of the Bombay Agricultural Debtors Relief Court 
on the ground of fraud, collusion or such other grounds, but merely because 
the names of certain creditors and their debts were not mentioned in the appli- 
cation for adjustment of debts by the debtor, I do not think, that it will in 
any way affect the validity of the general notice issued by the Bombay Agri-. 
eultural Debtors Relief Court. By providing for the issue of a general notice, 
under s. 14(b), the Legislature obviously intended that not only all those cre-. 
ditors, mentioned in the application who could not be served or were nat 
4 (1956) 58 Bom. L.R. 804. 
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served for some reason or other, but also other creditors, who were not men- 
tioned in the application by the debtor, should get an opportunity to come 
before the Gourt and prove their debts. See Keshav Ganashyam v. Waman 
Eangaji. It has also to be mentioned that the present petitioners did not 
allege in the written-statement that the proceedings before the Bombay Agri- 
cultural Debtors Relief Court were vitiated by any collusion between the plain- 
‘tiff and the creditors mentioned in those applications. 

But then Mr. Dalvi contends that assuming that the provisions of s. 15(1) 
apply to the debts of the petitioners, their claim against the debtor would be 
gaved by s. 15(2) of the Act. Section 15(2) provides as follows :— 

“Nothing in this section shall apply to any debt due from any person who has 

by his declaration, act or omission intentionally caused or permitted his creditor to be- 
lieve that he is not a debtor for the purposes of this Act or that no application under 
section 4 can be entertained in respect of any debt owed by such person to such creditor 
by reason of the provisions of section 11.” 
Now the learned Appellate Judge held that the claims of the petitioners were 
not saved under s. 15(2). Undoubtedly, evidence was given on behalf of the 
petitioners that certain representations were made by the opponent which in- 
duced them to believe that he was not a debtor. The lower Appellate Court 
has not accepted this evidence, and, in revision, I do not think that it would 
be open to me to re-appreciate that evidence. It is true that the applications 
were filed under the Act at Rahuri in February 1947, and the opponent him- 
self filed Suit No. 691 of 1950 in the civil Court at Ahmednagar on May 286, 
1950, under s. 15-D of the Dekkhan Agriculturists’ Relief Act. But the filing 
of the suit would not amount to any misrepresentation, because the suit was 
filed long after the last date before which applications could be filed under 
the Act, and that date was July 31, 1947. Petitioner No. 1 is a pleader, and 
it is impossible to hold-that there were any mis-representations on the part of 
the opponent which could have induced him to believe that the opponent was 
not a debtor. Besides, the preliminary issues in Application Nos. 528 of 1947 
and 1390 of 1947 were decided on February 36, 1952, and the opponent was 
held to be a debtor and his debts were held not to exceed Rs. 15,000. The 
final awards came to be passed on April 2, 1952, and it seems that the awards 
were produced in' Suit No. 691 of 1950. That is what is alleged in the plaint, 
of the present suit, and that does not seam to have been disputed by the writ- 
ten statement filed by the petitioners. 

Mr. Dalvi then contends that the suit under the Dekkhan Agriculturists’ 
Relief Act should have been got transferred to the Bombay Agricultural Debt- 
ors Relief Court, because it was filed for the purpose of taking accounts, and 
if the opponent was a debtor and his debts did not exceed Re. 15,000, then it 
was incumbent on the part of the civil Court to transfer the proceedings to the 
Bombay Agricultural Debtors Relief Court, and it was the opponent whose 
duty it was to apply for transfer, and he having failed to do so, he cannot now 
take advantage of the provisions of s. 15(1) qf the Act. In supnort of 
his argument, Mr. Dalvi relies on the ruling in Mohamad Kadik v. Hussem 
Miya. In this case 2 division bench of this Court held that :— 

“The failure on the part of a debtor to make the necessary allegations under s. 19(1) 
of the Act, which would lead to the transfer of a sult or appeal to the Bombay Agri- 
cultural Debtors Relief Act Court, must incur the penalty laid down tm s. 15(2) of the 
Act and the penalty is that the debtor cannot contend that the debt which is the 
subject-matter of the sult or appeal is extinguished by reason of s. 15(1) of the Act.” 
That case again is distinguishable on facts. A partition decree was passed in 
that case on March $1, 1945, and defendant No. 1 filed an appeal. Ultimately 
the District Court, by its judgment dated October 18, 1947, modified the deeree, 
of the trial Court. Defendant No. 6 then filed two darkhasta, one against 
defendant No. 1 and the other against defendant No. 2, and the contention of 
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those two, defendants was that the judgment-debt was extinguished, and, there 
fore, a darkhast could not be presented {mn respect of that judgment-debt. The 
last date for. making application for adjustment of debts in that case was July 
31, 1947, that is to say, before the District Court decided the appeal. The 
proceedings i in appeal in that case, therefore, could have been got transferred to 
the Bombay Agricultural Debtors Relief Court if they had involved the ques- 
tions referred to in s. 19(1) ‘of the Act, but as the appeal did not involve any of 
these questions, the proceedings could not have been so transferred. It was in 
these circumstances that this Court held that the failure on the part of defend- 
ants Nos. 1 and 2 to make the relevant allegations before the District Court must 
have led the creditor to believe that they were not debtora and that the District 
Court had jurisdiction to dispose of the case. 


Now, in the present case, the suit, which was filed under the Dekkhan Agri- 
- culturista’ Relief Act, was filed on May 26, 1950, that is to say, long after 
the date before which applications to the Bombay Agricultural Debtors Relief 
Court could have been filed. Besides, it does appear that the awards passed 
in the Bombay Agricultural Debtors Relief proceedings were placed on the 
record of the Civil Suit by the opponent. I do not think, therefore, that there 
was any failure on the part of the opponent which could bring into operation 
the penalty laid down in s. 15(2) of the Act, even assuming that the proceed- 
ings in the Dekkhan Agriculturista’ Relief Suit could have been validly trans- 
ferred to the Bombay Agricultural Debtors Relief Court. I am, therefore, 
of the view that the finding of the learned Appellate Judge that the peti- 
tioners are not entitled to the benefit of s. 15(2) must be upheld. 


The trial Court held that the defence of the opponent was barred by the 
principle of constructive res judicata since the opponent did not contend in 
Civil Suit No. 691 of 1950 under the Dekkhan Agriculturists Relief Act that 
the debis due to the petitioners were extinguished. Mr. Dalvi has fairly, and 
in my opinion rightly, conceded that in case I hold that the Court trying Civil 
Suit No. 691 of 1950 had no jurisdiction to try the suit under the provisions 
of the Dekkhan Agriculturists’ Relief Act, that decree would be a nullity, and 
‘there would be no question of any constructive res judicata. 


The last point that was urged is that the plaintiff bronght the suit for cer- 
tain declarations and an injunction, and he had not prayed for consequential 
relief of redemption and possession, and, therefore, the suit would be barred 
‘by the provisions of s. 42 of the Specific Relief Act. That-contention was up- 
‘held by the lower Appellate Court, but it decided to give an opportunity to 
the plaintiff to amend his plaint so as to convert the suit into one for redemp- 
tion. Mr. Dalvi says that this decision of the lower Appellate Court is erro- 
neous in the circumstances of this case. Now, once it is held that the debta 
‘due to the petitioners are extinguished by reason of the provisions of s. 15(1) 
‘of the Act, it would be open to the plaintiff to seek redemption and possession. 
It is true that he could have obtained the same relief through the Bombay 


Agricultural Debtors Relief Court if he had made the petitioners parties to. 


the proceedings before that Court, but there was no adjudication of the Bom- 
bay Agricultural Debtors Relief Court so far as the debts due to the peti- 
tioners are concerned, and if those debts are extinguished, the only right to 
which the plaintiff-opponent will be entitled will be the right of redemption 
and: possession. ‘In my judgment, the lower Appellate Court was right when it 
exercised its diseretion in giving an opportunity to the plaintiff to amend his 
plaint so as to convert the suit mto one for redemption. Unfortunately, the 
lower Appellate Court instead of allowing the plaintiff to make the necessary 
application for amendment remanded the suit to the trial Court after setting 
aside its decree and directed the trial Court to give an opportunity to the 
plaintiff to amend his plaint so as to convert the suit into one for redemption. 
In doing so, it has made the following curious remark: 


“I am following this course not so much with a view to avoid multiplicity of pró- 
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ceedings but to give the defendants an opportunity to challenge the findings recorded 
by me in this appeal” 

It is really difficult to appreciate the implications of this observation. As I 
have already stated, though both the lower Courts have come to the conclu- 
sion on the evidence that the plaintiff was not a debtor and that his debts 
exceeded , Rs. 15,000, the lower Appellate Court held, and in my judgment 
rightly, that these questions could not be decided by the civil Court. The 
findings of the Bombay Agricultural Debtors Relief Court that the plaintiff is 
a debtor and that his debts do not exceed Rs. 15,000 are binding on the peti- 
tioners. The further finding by the lower Appellate Court that the decree in 
Civil Suit No. 691 of 1950 was without jurisdiction has been upheld by me 
though for a different reason. Another finding of the lower Appellate Court 
that the debts due to the petitioner are extinguished by virtue of the provi- 
sions of s. 15(1) and are not saved under s. 15(2) is also upheld by me. In 
my view, it would not be open to the petitioners to agitate these questions 
again in any proceedings subsequent to the amendment of the plaint if that 
amendment were allowed. Therefore the order of the lower Appellate Court 
remanding the suit was not necessary at the present stage. The lower Appel- 
late Court should have itself allowed the plaintiff to file an application for 
amendment of the plaint and should have given an opportunity to the defend- 
ants to raise their contentions against this amendment. In case, it was then 
found by the lower Appellate Court that it was necessary to remand the case 
to the trial Court, then it would have been open to the lower Appellate Court 
to do so at that stage. 

The result is that subject to the findings of the Appellate Cqurt, which have 
been confirmed by me, I set aside the order remanding the suit and send down 
the case to the Appellate Court to entertain the application, if any, to be filed 
by the plaintiff for converting the present suit into one for redemption after 
payment of the necessary Court-fees. In case the application is allowed and 
the suit is converted into one for redemption, an opportunity will be given to 
the present petitioners to amend their written-statament and to take such de- 
fences as may be open to them in the light of the present judgment. In case 
the lower Appellate Court finds thereafter that it is necessary to remand the 
suit to the trial Court, then it would be open to the Appellate Court to do so. 
Otherwise, it will dispose of the appeal in accordance with law. 

As regards the costs, it is quite apparent that the opponent has been largely 
responsible for the present proceedings. He filed the applications for adjust- 
ment of the mortgage-debta in the Bombay Agricultural Debtors Relief Court at 
Ahmednagar though he was a resident of Rahuri. He filed fresh applications 
for adjustment of debts in the Court at Rahuri without impleading the present 
petitioners and without mentioning their mortgage debts. He was himself res- 

ponsible for filing Civil Suit No. 691 of 1950 for accounts under s. 15-D of the 
” Dekkhan Agriculturist’s Relief Act, and in allowing it to proceed which result- 
ed in a decree under which Rs. 4,630 were found due to petitioner No. L 
Though the awards of the Bombay Agricultural Debtors Relief Court were 
filed in that suit, the attention of the civil Court was not drawn, it appears, 
to those awards. In,1952, petitioners Nos. 2 to 7 filed Civil Suit No. 292 of 
1953 to enforce their second mortage, and in that suit an ex parte decree was 
passed in their favour but it ultimately came to be set aside at the instance of 
the opponent and it was only in April 1954 that he filed the present suit. In 
my view the equities are wholly in favour of the present petitioners. Besides 
they are mortgagees. I, therefore, direct that the costs of the entire proceed- 
ings in the present suit and in the appeal below so far as well as the costs of 
this revision application will be borne by the respective contending parties. 


_ Order accordingly. 
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CRIMINAL APPELLATE. 


Before Mr. Justice Mudholker and Mr. Justice Naik. 


STATE v. M. M. PINTO.* 

Factories Act (LXII of 1948), Secs. 2(1), 2(k) (1), 2(m) (i), 7 (1), 85—Partners of concern 
where manufacturing process going on working in such factory—Whether such per- 
sons workers within s. 2(1). 

The factory inspector visited the premises of a saw mill where certain manufac- 
turing process was going on with the aid of power and found thirty workers engaged 
in some job or other. The accused produced a register containing nineteen names in 
one place and nine additional names at another place. The factory inspector finding 
that all the thirty persons engaged in the factory were workers within the meaning 
of the Factories Act, 1948, lodged a complaint for the violation of s. 7(1) read with 
g. 92 of the Act and also of r. 4 of the Bombay Factories Rules, 1950. The accused. 
contended that the mill was a partnership concern and the nineteen names mentioned 
in the register were the names of the partners, that the nine additional names appear- 
ing in it were the names of workers who were working on wages in the mill and 
that the remaining persons were partners of another concern which was situated on 
the same premises as the mill. It was contended for the prosecution that as the 
partners in the mill had engaged themselves in doing the work on the premises of 
the factory, they fell within the definition of the word ‘worker’ in s. 2(l) of the Act, 
and inasmuch as the number of such workers exceeded ten, the provisions of the 
Act were violated:— 
Held, that the partners of the mill who were found working in the factory could 
not be considered as employees, because so far as they were concerned, there was 
neither any employer nor any contract of employment, and 
that, therefore, they were not workers within the meaning of s. 2(I) of the Act. 
Chintaman Rao v. State of M.P. followed. 
State v. Allsaheb Kashim' Ramnath Shankarlal Chandak v. State,’ The State v. 
Jtoabhat! and State v. Shri Krishna Pd.’ referred to. 


Tre facts appear in the judgment. 


V. T. Gambhirwala, Assistant Government Pleader, for the appellant. 
H. R. Pardiwalia, with S. G. Samant, for the accused. 


» 


Nam J. This is an appeal by the State against the order of acquittal pass- 
ed by the learned Presidency Magistrate, 6th Court, Mazagaon, Bombay. The 
material facta may, briefly, be stated as follows: On January 4, 1958, Factory 
Inspector Shinde visited the premises of a concern known as Western India 
Baw Mills situate at Reay Road, Bombay-10. His object was to inspect the 
factory under the Factories Act. He found that thirty workera were actually 
engaged in doing some job or the other on the premises of the factory. He 
also noticed that the manufacturing process of cutting, plaining and shaping 
of wood was going on with the aid of power. The accused-respondent produc- 
ed a register, exh. A, which contained 19 names in one place and additional 
nine names at another place. According to the Inspector, all the thirty 
persons, who were engaged in the factory were workers within the meaning 
of that word in the Factories Act, 1948. He, therefore, lodged a complaint 
in the learned Presidency Magistrate’s Coyrt, Maragaon, Bombay, for the 
violation of the provisions of s. 7(1) read with s. 92 of the Factories Act, 1948, 
and also of x. 4 of the Bombay Factories Rules, 1950. 


* Decided, A 14,1959. Criminal Appeal 8 (1952) Criminal Revision Application No. 
No. 301 of 195  egainst the onder ofaoquittal 685 of 1952, with Criminal Revision Applioa- 


passed by A. A. Presidency tions Nos. 686 and 687 of 1952, decided by 
Oth Court, Maxagaon, Bombay, in Oase No. Bavdekar J., on Ootober 6, 1952 (Unrep.). 
180/8 of 1958. 4 [1953] N . 67. 
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The defence of the respondent was simple. He contended that the Western 
India Saw Mills was a partnership concern and there were nineteen partners 
in thig concern including himself. According to him, the nineteen names that 
are mentioned in exh. A are the names of the partners. He further stated that 
on the day in question eighteen persons were actually working. He asserted 
that, as a matter of fact, the nine names appearing in exh. A are the names of 
workers who were working on wages in the concern. He also explained that 
the remaining three persons, who are shown at serial Nos. 20, 25 and 30 in the 
register, exh. B, prepared by the Inspector, were partners of another concern 
known as Western India Joinery Works and that they had come there on the 
day in.question, because some of the partners in the two concerns are com- 
mon. He also pointed out that the premises for Western India Saw, Mills, 
Western India Joinery Works and Weatern India Spray Painting and Polish- 
ing Works are the same. 

The learned Presidency Magistrate accepted the contentions of the defence 
and acquitted the respondent. It is from that decision that the State has come 
up in appeal. 

-The respondent produced two partnership deeds in support of his conten- 
tion that in all there were nineteen partners in the concern known as Western 
India Saw Mills and also in the other concern known as Western India Joinery 
Works. The defence has also examined two witnesses viz, Laxman Ram- 
chandra, D.W. 2 and Ramchandra Hari, D.W. 8 in support of ita contention 
that there were nineteen partners in the two concerns. Ramchandra Patil, 
D.W. 3, stated that, as a matter of fact, there were five such concerns includ- 
ing the Western India Saw Mills and the Western India Joinery Works and 
that he was looking after the work of attendance of the workers in all these 
concerns. He also asserted that he was one of the partners in these concerns. 
The trying Magistrate accepted the evidence of these two witnesses and also 
relied upon the terms of the two deeds of partnership and came to the conclu- 
gion that, as a matter of fact, there were nineteen partners including the res- 
pondent in the concern known as Western India Saw Mills. 

The learned Assistant Government Pleader frankly conceded that he is not 
in a position to assail this finding of fact arrived at by the learned Magistrate 
on the basis of oral and documentary evidence led before him. He, however, 
contended that even assuming that there were nineteen partners in the con- 
cern, still if these partners or any of them engage themselves in doing the work 
on the premises of the factory, then everyone of them could fall within the 
definition of the word ‘‘worker’’ given in s. 2(1) of the Act, and inasmuch as 
the number of such‘ workers exceeded -ten, the provisions of the Factories Act 
are obviously violated. 

__ In order to appreciate this line of argument, it is necessary to refer to a 
few provisions of the Factories Act. Section 2(1) defines the word ‘‘worker”’ 
to mean 

-“a person employed, directly or through any agency, whether for wages or not, 
in any manufacturing process, or. 

The term ‘‘manufacturing recent’? has been defined in s. 2(k) (4) as any pro- 
cess for 

“making, altering, repairing, ornamenting, finishing, siege ‘hing. amine ane 
ing, breaking up, demolishing or otherwise treating or adapting any article or substance 
with a view to its use, sale, transport, delivery or disposal, or.. 
The definition of the word ‘‘factory’’ is contained in 8. 2(m) (1) and it means 
any premises including the precincts thereof 

“whereon ten or more workers are working, or were working on any day of the 
preceding twelve months, and in any part of which a manufacturing process is being 
carried on with the aid of power, or is ordinarily so carried on.” . 
Clause (ii) of this sub-section is not relevant for our purpose in this case. ` 

It is not disputed that manufacturing process with the aid of power was 
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going on in the premises of the Saw Mills. The only point to be considered is 
whether the number of workers engaged in that process exceeded ten, and for 
this purpose we have to consider the meaning and scope of the definition of the 
word ‘‘worker’’ contained in s. 2(l) of fh Act. The learned Assistant Govern- 
ment Pleader emphasised the expreasion ‘‘whether for wages or not” in sub- 
s. (l) and argued that the essence of the matter consisted in the fact that a 
person is actually engaged in the work and the purpose for which he is engag- 
ed in that work is entirely immaterial. The worker may receive wages or may 
even work free or he may have an interest in the factory proprietary or other- 
wise. In support of this drgument, he drew our attention to the decision of 
a Division Bench of this Court reported in State v. Allisaheb Hashim Tam- 
boli.1 ; That decision overruled the previous decision of Mr. Justice Bavdekar 
sitting as a single Judge in Ramnath Shankarlal Chandak v. State.2 In the 
unreported case decided by Mr. Justice Bavdekar, the view taken was that the 
word ‘‘employment’’ presupposes the relationship of master and servant. This 
view did not find favour with the Division Bench in State v. Aliisaheb Kashim 
and it came to the conclusion that whether the relationship of master and ser: 
vant prevailed or not, what is necessary is that the person is actually 
in carrying on the manufacturing process in a particular factory. The fol- 
owing observations of Mr. Justice Vyas at p. 147 are apposite: 

..The definition of a worker in cL (©) is clearly enacted in terms of a person who 
-is Ge de ee oe Under the definition, 
it is immaterial how or by whom he is employed so long as he is actually employed 
in a manufacturing process. 
The logical corollary airs the above view is that there can be an employee with- 
out an employer and all that is neceasary is that there should be some employ- 
ment in the sense of engagement. There need not even be a contract of 
employment. f 

Mr. Justice Dixit, who also took the same view of the definition of the term 

“worker” as that taken by his colleague, Mr. Justice Vyas, however, empha- 
sgised the expreasion ‘‘for wages or not’’’. The words ‘‘or not” have apparent- 
ly been nged with a view to include apprentices and honorary workers within 
the definition of the term ‘‘worker’’. Mr. Justice Dixit, however, took the 
view that the words ‘‘or not’’ suggest that the idea of relationship of master 
and servant is not of the essence of the matter. A similar view was taken by 
the Nagpur High Court in the The State v. JiwabAai,? giving a wider conno- 
tation to the word ‘‘employed’’ under s. 66(1)(b) of the Factories Act. The 
learned Judges observed that the-word ‘‘employed’’ in their opinion, did not 
only connote employed on wages but also being occupied or engaged in some 
form of activity. On the other hand, the Allahabad High Court took a con- 
trary view in State v. Shri Krishna Pd.,4 holding that there must be a rela- 
tionship of master and servant before a person engaged in carrying on a parti- 
cular process can be considered to be a worker. 

The meaning and scope of the definition of the term ‘‘worker’’ contained in 
s. 2(1) of the Act came up for consideration before the Supreme Court in 
Chintaman Rao. v. State of M.P.© The Supreme Court held that the concept 
of employment involves three ingredients: (1) employer, (2) employee and 
(8) the contract of employment. The employer is one who employs, ie. 
one who engages the services of other persons. The employee is one who works 
for another for hire. The employment is the contract of service between the 
employer and the employee whereunder the employee agrees to serve the 
employer subject to his control and supervision. It follows from the above 
that the term ‘‘employed”’ is a relative term and always has relation on the 
one hand to the employer and on the other to the contract of employment. In 


1 eas 57 Bom. L.R. 185. Bavdekar J., on Qstobor 6, 1952. (Unrep.). 
', 2 (1852) Criminal Revision Hoation No. 3 1953] N 
685 of 1952, with Criminal 0 applica- a [1954] AE 44. 5 
tions Nos. 686 and 687 of 1952, 5 [1058] ALR. 8.0. $88, k 
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the course of the judgment of the Court which was delivered by Mr. Justice 
Subba Rao, emphasis was laid on the presence of the circumstance viz., whether 
the workers are amenable to the control and supervision of the manager or not. 
Mr. Justice Subba Rao pointed out that if it is found that the workers are 
eet on the work, under the management and supervision of the manager 
of the factory then it can be safely concluded that each of them is a worker 
within the meaning of that term in the Factories Act. The decision of the 
Supreme Court is directly on the point and is, therefore, binding on 
us. Although the decision in State v. Allisaheb Kashim was not referred to 
before the Supreme Court, nor was it considered, still the former must be 
deemed to have been over-ruled, by necessary implication, inasmuch as the 
Nagpur decision, in which a similar view was taken, was expressly over-ruled. 

The position, therefore, boila down to this that the eighteen persons who 
were found working in the factory on the date of inspection were not workers 
within the meaning of s. 2(l) of the Factories Act, although they were actual- 
ly carrying on the work on the premises of the factory. They were partners 
of the concern and as such cannot be considered as the employees, because so 
far ag they were concerned, there was neither any employer nor any con- 
tract of employment. They were doing the work in their capacity as partners. 
The same view holds good in the case of three other persons who were partners 
in another concern whose premises are the same as the premises of the offend- 
ing concern. The learned Assistant Government Pleader contended that if 
the term ‘‘worker’’ is narrowly interpreted as suggested above, then that will 
leave a loophole by having recourse to which the provisions of a social legisla- 
tion like the Factories Act could be successfully violated. We are unable to 
accept this line of reagoning. Section 85 of the Act gives ample powers to the 
State Government to declare that all or any of the provisions of the Act shall 
apply to any place wherein a manufacturing process is carried on in spite of 
the fact that the number of persons employed therein is less than ten in one 
-cage and leas than 20 in the other and also in spite of the fact that the persons 
working therein are not employed by the owner, but are working with the 
permission of or under an agreement with the owner. In a given case if the 
Government is satisfied that a partnership agreement has been entered into 
with a view to avoid the application of the provisions of the Factories Act, it 
can step in and declare the concern to be ‘a factory’ within the meaning of the 
Factories Act. The result is that thé appeal fails and is dismissed. 


Appeal dismissed. 





Before Mr. Justice Shah and Mr. Justice Naik. 


ALLIJAN MUNSHI v. STATE.* 

Indian Evidence Act (I of 1872), Secs. 32(1), 8—Written complaint by deceased expressing 
apprehension of death at hands of accused who is subsequently charged with murder 
of such complatnant—Whether complaint inadmissible under s. 32(1)—Admissibility 
of such complaint under s. &—Statement made by person since deceased admissible 
under a provision other than s. 32—Whether such statement inadmissible because it 
does not fall under s. 32. 


A complaint in writing made by a person who dies sometime thereafter, express~- 
ing apprehension of death at the hands of a person is admissible in evidence under- 
s. 32(1) of the Indian Evidence Act, 1872, when the person whose conduct is the 
source of the apprebension is charged with the offence of murder of the person making” 
the complaint. 

If the fact to be proved is a statement made by a person since deceased, and it is 
admissible under a provision other than s. 32 of the Indian Evidence Act, its admissi- 


* Decided, August 84,1959. Criminal Appeal oo ae Judge, ile Bombey, in Case No... 
No. 898 of 1958, against the order of conviction I, O Sessions 195 
and sentence passed by B. O. Vakil, Additional 
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bility cannot be denied because it does not fall within the provisions contained in 
_ B. 32 of the Act. 

The deteased had submitted a written complaint against her husband on August 15, 
1958, to the Commissioner of Police which inter alia stated: “As this concerns 
with my whole life, I am afraid, if no prompt action is taken, a poor life would be 
destroyed.” At the trial of the husband for the murder of his wife, which was 
committed on October 27, 1958, tt was contended that the complaint submitted by the 
deceased was inadmissible in evidence under s. 32(1) of the Indian Evidence Act— 

Held, that the statement showing apprehension of death on account of the conduct 
of the husband was admissible as a statement relating to the circumstances of the 
transaction under s. 82(1) of the Act: 

E. Venkatasubba Reddi, In re.’ Pakala Narayana Swami v. The King-Emperor’ and 
Gokul Chandra v. The State,” referred to; and 

that the fact that the deceased had made a complaint against her husband, which 
may have constituted a motive for the husband to commit the offence charged, was 
a fact, which could be proved under s. 8 of the Indian Evidence Act, and production 
of the original complaint would be probative of that fact: 

Golak Biharee Takal v. Emperor and Emperor v. Manchankhan,’ referred to. 


Ont Rashida, who was aged about.18 years, was the wife of Allijan 
(accused) and the daughter of one Mohamed Natha by his wife Sakina. 
Mohamed Natha died about 17 years ago and Sakina contracted a marriage 
with one Mohamed Suleman who was a resident of the former state of Patiala. 
Mohamed Suleman and Sakina migrated to Bombay and took up residence in 
Bombay. The accused was the brother’s son of Mohamed Suleman and he 
came to live with Mohamed Suleman sometime in the year 1950 and continued 
to do so till Rashida died. The accused was married to the daughter of one 
Jannat Bi, but he divorced her some six years before the date of the offence 
charged against him. On May 26, 1958, the accused married Rashida. Rashida 
was unwilling to marry the accused, but she was persuaded by her mother and 
step-father to marry the accused. The marriage proved unhappy and Rashida 
left her home at least on four occasions between May 26, 1958, and October 26, 
1958. Rashida had an elder sister, Aziza, with whom she resided for some time. 
She had on one occasion addressed a petition to the Commissioner of Police, 
Bombay, on August 15, 1958, stating that she had been compelled to marry 
the accused, who was a ‘‘drunkard, gambler and a man of notoriously bad 
character”. She also stated that ‘‘if no prompt action was taken for her pro- 
tection, her life would be destroyed’’. After this petition was submitted on 
August 24, 1958, Rashida was brought home and was beaten by the accused. 
Thereafter a non-cognizable complaint was filed by Rashida against the accused. 
Rashida left home again and she was brought back on October 4, 1958. At 
that time the accused was out of Bombay attending to some business transac- 
tions. On October 25, 1958, Rashida went to the house of one Amina Bi 
Mohomed and on October 26 she was brought home by her mother Sakina. 
On the morning of October 27, 1958, the accused returned to Bombay at about 
9 am. and it was the prosecution case that on that day at about 8 p.m. the 
accused poured kerosene oil over the clothes of Rashida, when she was sitting 
in the kitchen doing some household work, and set fire to her clothes as a result 
of which Rashida suffered extensive burns. Rashida was then removed to the 
Nanavati hospital and she made three dying declarations, one in presence of 
Dr. Tilak, another in presence of Sub-Inspector Irani and the third in the pre- 
sence of a Magistrate, stating that the accused had poured kerosene oil on her 
person and had set fire to her clothes. Rashida died shortly after making these 
declarations. The accused was then prosecuted for the offence under s. 302 of 
the Indian Penal Code of murdering Rashida by causing her death by pouring 
Eerosene oil on her and setting fire to her clothes. . 


1 (1981) LL.R: 54 Mad. 981. 3 [1950] A.I-R. Cal. 808. 


2 (1989) L.R. 66 I. A. 66, s.o. 41 Bom. 4 Hore] 1 Cal 290. 
L. R. 428. 5 (1928) 34 Bom. L.R. 1087. . 
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At the trial for the offence before the Additional Seasions Judge, Greater 
Bombay, on behalf of the prosecution, Dr. Koppikar—an Honorary Magistrate 
before whom a declaration as to the circumstances leading to injuries suffered 
by her was made by Rashida, Sub-Inspector Irani in es ee presence also & 
similar declaration was made and Dr. Tilak were examined. The prosecution 
also examined Sakina, mother of Rashida and also Mohamed Suleman, her step- 
father beside certain other witnesses. The accused denied that he had poured 
kerosene oil over the person of Rashida or that he had set fire to her clothes. 
He stated that finding that Rashida’s clothes had caught fire he rushed to her 
aid and rendered assistance to her and got her removed to the hospital. The 
defence of the accused was that being disgusted of married life, Rashida had 
committed suicide by pouring kerosene oil on her person and by setting fire to 
her clothes. The jury did not accept the defence of the accused, and brought in 
a unanimous verdict of guilty against the accused. The Additional Sessions 
Judge accepted that verdict and convicted the accused and sentenced .him to 
suffer imprisonment for life. ` 


The accused appealed to the High Court. 


A. 8. R. Chart, with L. G. Khare and M. 8. Mirajkar, for the appellant- 
accused. 
Y. V. Chandrachud, Government Pleader, for the State. 


Sman J. [His Lordship after' stating the facts of the case, proceeded.] 
Then, it was urged by Mr. Chari that the learned Judge allowed inadmissible 
evidence to be admitted on the record and that evidence must have seriously 
prejudiced the mind of the jury against the appellant. Reliance was sought 
to be placed upon the complaint, exh. C, which was submitted by Rashida on 
August 15, 1958, to the Commissioner of Police. By that complaint the appel- 
lant was charged with being a drunkard, a gambler, a man of notoriously bad 
character and a ‘‘white slaver” who desired to dispose of his own wife 
(Rashida) for the purpose of prostitution and that he had committed rape, 
upon his sister-in-law. The question about the admissibility of this complaint 
was, in appears, not raised before the trial Court, and the complaint was admitted 
in evidence. Mr. Chari contends that a statement made by the victim of an 
offence which is not proximate in time to the death and directly related to its 
cause is inadmissible in evidence under s. 32(1) of the Indian Evidence Act 
and apart from that provision such a statement made by a person who has since 
died is inadmissible in evidence, because s. 82 exhaustively deals with the 
relevance and admissibility of evidence of persons not examined before the 
Court. In support of his contention Mr. Chari invited our attention to 
a judgment of the Madras High Court in Venkatasubba Reddi, In re.? In that 
case it was held that a statement made by a deceased person which constituted 
a motive for another to commit a crime could not be proved by the person who 
heard the deceased make the statement. Such a statement, it was held, was 
admissible in evidence under s. 32(1) of the Indian Evidence Act if it be a 
statement as to the cause of death or as to any of the circumstances of the 
transaction which resulted in death or under explanation (1) to s. 8 of the Act, 
if it was shown to have accompanied or explained any act of the deceased. But, 
it was observed, there is nothing in s. 8 to indicate that a relevant fact 
can be proved by hearsay evidence. In that case, Mr. Justice Sundaram Chetti, 
who delivered the principal judgment of the Court, observed that at first he 
thought that if what the victim stated about her intention to cancel her will 
constituted a motive for the accused to commit murder, that statement could 
be proved by those who heard it from her, but after considering the provisions 
of s. 82(1) and s. 8 of the Act, the learned Judge observed that with some hesi- 
tation, he was constrained to accede to the contention that the evidence of the 
we who deposed to the statements made by the victim was inadmissible. 


1 (1981) LL.R. 54 Mad. 981. 
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Beasley C.J. was, however, emphatic in the view expressed by him. The learn- 
ed Chief Justice observed that if the intention of a person could be proved by 
direct evidence, then such evidence was clearly admissible to prove the relevant 
fact of motive, but there was nothing in the Evidence Act which rendered 
hearsay evidence of intention admissible. The learned Chief Justice also 
criticised the trial Court for failing to draw a distinction between the relevancy 
of evidence and its admissibility and observed that there is nothing in s. 8 of 
the Act which supports the contention that a relevant fact can be proved by 
hearsay evidence. The learned Chief Justice held that the statement alleged to 
have been made by the victim for altering her will was inadmissible in evidence. 

Our attention was also invited to a judgment of the Privy Council in Pakala 
_ Narayana Swami v. The King-Emperor®. In that case the victim of the 

offence, before he started to go to another village, made a statement to his wife 
that the wife of the accused had written and asked him to go and receive pay- 
ments due to him. This statement was sought to be proved at the trial and the 
Privy Council held that such a statement was inadmissible in evidence under 
s, 32(1) of the Evidence Act as a circumstance of the transaction, which re- 
sulted in death. The Privy Council also observed that the phrase ‘‘cireum- 
stances of the transaction’’ in the section conveyed some limitations. It was 
not as broad as circumstantial evidence which includes evidence of all rele- 
vant facts and it is narrower than res gestae, and laid down the test that the 
circumstances must have some proximate relation to the actual occurrence and 
must be of the transaction which resulted in the death of the declarant. Both 
these were cases in which an oral statement, alleged to have been made by 
the victim sometime before the commission of the offence, which did not relate 
to the cause of death nor to the transaction which resulted in the death of the 
victim, was sought to be proved, and it was held in the Madras case that it 
was inadmissible under ss. 32(2) and 8 of the Evidence Act and in the Privy 
Council case under s. 32(1) of the Act. 


_ Reliance was also placed upon the judgment in Gokul Chandra v. The State,? 

in which Harris C.J. in delivering the judgment of the Court observed that 
letters written by a woman to members of her family during a period of five 
to nine months before her death showing that her state of mind was seriously 
affected by the cruel conduct of the members of her husband’s family were not 
sufficiently nor closely enough connected with the actual transaction even though 
the statements thereon had some relation to the cause of her suicide, and hence 
they could not be said to be circumstances of the transaction which resulted in 
death and were, therefore, inadmissible. In that case the Court did not consider 
whether under s. 8 of the Evidence Act the statements could be regarded as 
admissible. Evidently, the statements were made several months before the 
date on which the woman died and in the view of the Court there was no proxi- 
mate connection between the death of the woman and the incidents which were 
related in those letters showing that her mind was seriously affected by the 
cruel conduct of the members of the family. It is true that in that case the 
original letters were sought to be proved, but the Court having come to the 
conclusion that they were not proximate to and connected with the actual 
transaction which resulted in death, they were inadmissible. 

These authorities, however, do not in our judgment support the view that a 
complaint in writing made by a person who dies sometime thereafter, express- 
ing apprehension of death at the hands of some person-is inadmissible in evi- 
dence under ss. 32(1) and 8 of the Evidence Act, when the person whose con- 
duct is the source of the apprehension, is charged with the offence of murder 
of the person making the complaint. In the complaint, exh. C, it is stated: 
“c Ag this concerns with my whole life, I am afraid, if no prompt action is taken, 
a poor life would be destroyed ete., etc....”’. The statement showing appre- 
wt (1989) L.R. 66 I.A. 68, 8.0. 41 Bom. L.R. 3 [1950] ALR. Cal 308. 
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hension of death on account of the conduct of the appellant was admissible as 
a statement relating to the circumstances of the transaction. The complaint was, 
it is true, made nearly two months before the date of the death of Rashida, but, 
on. that ground alone we are unable to hold that there was no proximate con- 
nection between the death and the making of this complaint. It appears to 
us, therefore, that this statement may be admissible under s. 32(1) of the Hvi- 
dence Act. In any event the fact of the making of the complaint was admissi- 
ble as explanatory of the conduct of Rashida under s. 8 of the Act. In Golak 
Biharee Takal v. Emperor,4 it was held by a division bench of the Calcutta 
High Court following a judgment of this Court in Emperor v. Manchankhan,® 
that a complaint filed by the victim with the police is ‘‘conduct’’ and such con- 
duct may be proved whether the person whose conduct is sought to be proved 
is alive or dead. In that case a complaint was filed with the Sub-Divisional 
Officer stating that the petitioner seriously apprehended danger to his life, 
liberty and reputation at the hands of certain persons. This complaint was 
filed six days before the day on which the petitioner was found missing and 
it was held that the complaint was admissible in evidence under s. 8 of the 
Evidence Act. In Emperor v. Hanchankhan, it was held by Mr. Justice Faw- 
cett that a letter addressed to the Commissioner of Police by the victim of the 
offence asking for protection and stating that he apprehended injury from one 
of the accused and that he was in fear of his life, was admissible in evidence 
under s. 8 of the Evidence Act as containing statements which accompanied 
and explained the conduct of the victim, such conduct having been influenced 
by a fact in issue and a relevant fact. It was pointed out that under Explana- 
tion 1 to s. 8 of the Act, statements that accompany and explain acts other than 
statements are included in the word ‘‘conduct’’ and so are themselves admis- 
sible under this section and that illustrations (j) and (k) to the section show 
that the terms of a complaint made by the victim of an offence are admissible. 
If the victim’s act in petitioning the Commissioner is ‘‘conduct’’ relevant 
under s. 8, in the view of Mr. Justice Fawcett the terms of his petition are 
relevant by virtue of Explanation 1 to that section. . 


Under s. 8 of the Evidence Act any fact is relevant which shows or consti- 
tutes a motive or preparation for any fact in issue or relevant fact. If the 
motive for the commission of the offence is relevant, we fail to appreciate why 
the making of a complaint by Rashida against the appellant charging him with 
serious offences may be regarded as inadmissible. The whole argument of 
Mr. Chari proceeded upon a fallacious assumption that s. 32 of the Evidence 
Act is a complete Code relating to admissibility of statements alleged to have 
been made by persons who could not be examined before the Court, and the ad- 
tmissibility of statements alleged to be made by persons who are not available to 
give evidence on account of circumstances set out in s. 32 is circumseribed by 
that section. In our view, if the fact to be proved is a statement made by a 
person since deceased, and it is admissible under a provision other than s. 32 
of the Evidence Act, its admissibility cannot be denied because it does not 
fall within the provisions contained in s. 82. In R. D. Sethna v. Mirza Maho- 
med Sherast,® this Court held that s. 32 of the Indian Evidence Act imposes 
restrictions upon the admissibility of statements made by persons who cannot 
be brought before the Court for giving evidence: but, if a statement is admis- 
sible under any other provision of the Act, it being altogether immaterial whe- 
ther the person who made the statement was alive or dead, that statement will 
not become inadmissible because the person who is alleged to have made that 
statement ia dead. 

‘We must observe that by the mere production of a document, the truth 
of its contents cannot be regarded as established. But the fact that Rashida 
had made a complaint against the appellant, which may have constituted a 


Æ [1938] 1 Cal 200. 6 (1907) 9 Bom. L.R. 1047. 
5 boas) M Bom. L.R. 1087. 
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motive for the appellant, to commit the offence charged, is a fact, which can 
‘be proved under s. 8 of the Evidence Act and production of the original com- 
plaint is probative of that fact. We are, therefore, unable to agree with the 
contention of Mr. Chari that the complaint, exh. C, is inadmissible. 


[The rest of the judgment is not material to this report.] 
Appeal dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai.” 


D. A. KELSHIKAR v. STATE OF BOMBAY.* 


Constitution of India, Arts. 311(2), 20(2)—Government of India Act, 1935, [25 & 26 Geo. 
V, Ch. 42], Sec. 240(3)—Departmental proceedengs duly carried out against plaintiff, 
a police officer, and order of punishment made against him—Government issuing show 
cause notice against plaintiff for enhancement of punishment—Plaintiff dismissed 
from service by Government—Whether necessary for Government to mention and 
include tn show cause notice grounds why it wanted to impose enhanced punishment 
—Plaintif whether given a reasonable opportunity of showing cause against action 
proposed to be taken against him—Validity of show cause notice. 

A departmental enquiry duly carried out satisfies the provisions of art. 311(2) of 
the Constitution of India sọ far as opportunity is to be afforded to a Government 
servant in connection with the investigation of charges levelled against bim. After 
such an enquiry is duly carried out, it is unnecessary under the provisions of art. 
311(2) to give a second opportunity to the Government servant (defaulter) to once 
again reagitate the matter as regards the conclusions already reached in the depart- 
mental enquiry. 

Certain departmental inquiry proceedings were duly carried out against the plain- 
tiff who was a police officer and he was reduced in the pay~scale grade for a period 


sentations raised all contentions as regards the merits of the charge levelled against 
him as also the quantum of punishment. The plaintiff was subsequently dismissed 
from the police force. In a suit filed by the plaintiff against the State it was con- 
tended that he was entitled to a show cause notice calling upon him to show cause 


Held, that, in the circumstances of the case, the plaintHf had reasonable oppor- 
tunity of showing cause in reapect of the charge levelled against him as also the 
quantum of punishment that was intended to be inflicted upon him and that it was 
not necessary that further grounds regarding the intended punishment of dismissal 
ought to have been mentioned or included in the notice given by the Government, 
and 

that the notice was in conformity with art. 311(2) and the order of dismissal 
-was valid. 


*Docided, September 19, 1958. O.C.J. Sult No. 719 of 1938. 
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State of Bombay v. Gajanan Mahadev; High Commr. for India & Pakistan v. Lall’ 
Khem Chand v. Union of India,’ G. B. Koparkar v. The State of Bombay, and Atindra 
Nath v. G. F. Gillot,’ referred to. 


Tue facts appear in the judgment. 


M. E. Mody, with P. E. Vakū, for the plaintiff. 
J. B. Dubash, with Mursban Mistry, for the defendant. 


K. K. Desar J. The plaintiff, who was a Sub-Inspector of Police, filed 
this suit inter alia for declarations that the order dated April 5, 1952, remoy- 
ing him from the police force of the State of Bombay is void and inoperative 
and that he continues to be a member of the police force and for arrears of 
salary on that footing. 

The main contentions on which the plaintiff prays for the aforesaid decla- 
rations are contained in para. 14(a) and 14(b) of the plaint. The plaintiff 
relies upon the provisions of art. 311 (2) of the Constitution of India. The 
plaintiff’s case is that he has not been given a reasonable opportunity of show- 
ing cause against the action proposed to be taken against him as requir- 
ed under the article and that the show cause notice tendered to him: was not 
in conformity with the provisions of the article. 

The plaintiff contends that the defendant did not give to the plaintiff „any 
opportunity of showing cause against the accuracy of the facts found by the 
District Superintendent of Police in a departmental inquiry against the plain- 
tif. The second ground on which tho plaintiff relies is that in January 1952 
when the show cause notice was tendered to the plaintiff, in fact the plaintiff 
had already suffered the punishment inflicted upon him by the District 
Superintendent of Police and it was, therefore, not competent for the defen- 
dant to revise the punishment already inflicted after a lapse of two_years. The 
plaintiff contends that the order of dismissal amounted to double punishment 
for the same offence and infringed fundamental rights of the plaintiff guaran- 
teed under art. 20(2) of the Constitution of India. 

There are several other grounds mentioned in para. 14 of the plaint for chal- 
lenging the validity of the order of dismissal These other grounds are, how- 
ever, not pressed before me and it is unnecessary, therefore, to summarise them 
here. 

The facts leading to this suit are shortly as follows: The plaintiff joined the 
police force of the State of Baroda in 1927. On the merger of the State of 
Beroda with the State of Bombay, the plaintiff was absorbed in the police fores 
of the State of Bombay and on August 1, 1949, was confirmed as Sub-Inspector 
of Police and was at material times attached to the Karjan police station m 
Baroda district. On January 31, 1950, the plaintiff was found in the garden 
house of one Haribhai Ramdas at village Atali. At that house what is described 
as a wet party (drinking party) was then in progress. On February 2, 1950, 
, the District Superintendent of Police, Baroda district, placed the plaintiff 
under suspension with effect from February 1, 1950. Thereafter, depart- 
mental inquiry proceedings were proceeded in connection with the said inci- 

dent. * Statements of several persons were taken and ultimately on March 21, 
1950, the District Superintendent of Police, Baroda, framed a charge against 
the plaintiff. A copy of the charge framed was served on the plaintiff. The 
charge framed was as follows :— 

“Serious misconduct in that you...attended a drinking party in the garden house 
of Mr. Haribhai Ramdas at village Atali on 31-1-1950 in flagrant violation of the policy 
laid down by Government for rigid observance by all public servants vide Government 
Circular, Political and Services Depertment No. 1581/34 dated 13-7-1948.” 

“Coples of the following documents are sent herewith in support of the charge.” 


1 (1938) 56 Bom. L.R. 172. decided by Chagia C.J. and S. T. Desai J., on 
2 (1948) 50 Bom. L.R. 649, P.C. dagat d , 1988 (Unrep.). 
. 3 [1958] 8.0.0. 497. [1955] AJR, Cal 


4 (1958) O.C.J. Appeal No. 69 of 1957, 
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The docuhents referred to are copies of a panchanama, inquiry report, 
statements made by several persons, a letter addressed to the Collector by the 
Mamlatdar, Baroda, and the aforesaid circular dated July 18, 1948. It is 
admitted that the plaintiff received this charge-sheet and the documents refer- 
red to in the charge-sheet. All these documents were also forwarded to the 
Dy. Superintendent of Police, Dabhoi, for completing the departmental inquiry 
proceedings and submitting a report to the District Superintendent of Police 
for final orders. 

The Sub-Divisional Police Officer one Shri N. C. Mistry thereafter appears 
to have proceeded with the departmental inquiry. It is relevant to point out 
that as regards the procedure in departmental inquiry, Rules have been fram- 
ed. These Rules appear in Bombay Police Manual. It is admitted by the 
parties that the Rules provide for an elaborate procedure for departmental 
inquiry and inter aka provide for (1) giving a defaulter all opportunities to 
be present at the hearing and to hear the evidence led in proof of the charge 
and cross-examine the witnesses produced for the purpose, (2) for submitting . 
the case for defence and for producing evidence in defence and for giving - 
complete hearing to the defaulter. 

It appears that the Sub-divisional Police Officer Shri N. C. Mistry proceed- 
ed, with the departmental inquiry in accordance with the aforesaid Rules and 
provisions and in pursuance of those Rules made his report dated April 25, 
1950. In his report he summarised the evidence led before him and also gave 
his opinion as he was entitled to do. In his opinion the explanations given 
by the plaintiff were acceptable and according to him, the charge against the 
plaintiff was not proved. The Sub-Divisional Police Officer appears to have 
forwarded his report in accordance with the Rules to the District Superinten- 
dent of Police who was the competent officer to deal with the matter. By his 
decision and order dated May 6, 1950, the District Superintendent of Police 
one Shri B. D. Shah after giving reasons therefor held that the charge against 
the plaintiff was proved on evidence on record beyond a shadow of any rea- 
sonable doubt. He, therefore, passed orders reducing the plaintiff m 
grade of Rs. 135 to Rs. 130 for a period of one year from May 1, 1950. i 
decision and order was served on the plaintiff and he was also informed that 
he had a right to appeal against the order within two months from the date 
of receipt of the order. The plaintiff was given opportunity to appear before 
and was heard by Shri B. C. Shah. - 

The plaintiff went in appeal against the aforesaid order on July 25, 1950. 
The Dy. Inspector General of Police, Northern Range, dismissed the plaintiff’s 
appeal on September 18, 1950. . 

The plaintiff thereafter accepted the order of punishment dated May 6, 
1950, passed by the District Superintendent of Police as binding and suffered 
the punishment awarded to him. The punishment which was for one year 
was completed on May 1, 1951. ; . 

By a show cause notice dated January 11, 1952, the defendant (the State 
of Bombay) referred to the departmental proceedings held against the plain- 
tiff by the District Superintendent of Police, Baroda, and the punishment 
inflicted upon the plaintiff on May 6, 1950, as also to the appeal filed by the 
plaintiff and the confirmation of the punishment in the appeal and further 
stated as follows: 

“And whereas the Government of Bombay consider that the punishment inflicted 
upon you is inadequate you are hereby required to show cause within one month from 
the date of receipt of this notice why you should not be dismissed from the Police Farce; 
tf you fail to show cause within the aforesaid period, Government will inflict such 
punishment or pass such order as it deems fit.” A 
This is the show cause notice on which the main contentions of the plaintiff 
are based. It is at this stage necessary to note that in reply to the show cause 
notice, the plaintiff addressed a letter dated February 19, 1952, to the defen- 
dant through the Secretary, Home Department. By his letter the plaintiff 


. 
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dealt in detail with the charge levelled against him and the departmental 
proceedings which had taken place. The plaintiff made diverse contentions 
to prove that he had not been guilty and that he had already suffered the 
punishment awarded to him. The plaintiff referred to his long past service 
and also that he had been the recipient of diverse awards from the Govern- 
ment of Baroda and of Bombay. The plaintiff prayed that the Government 
should take a lenient and humane view of the whole situation and use its autho- 
rity with mercy. By its resolution dated April 5, 1952, the defendant after 
considering the representations made by the plaintiff by his letter dated 
pois 19, 1952, passed orders dismissing the plaintiff from the police 
orce. 


In May 1952 the plaintiff appears to have made a representation to the 
‘Government of Bombay in connection with his dismissal. As the plaintiff 
did not succeed in his representation the plaintiff ultimately filed this suit 
on July 16, 1953. 

The plaintiff’s counsel mainly relied on the provisions of art. 311(2) of the 
‘Constitution of India in support of the plaintiff’s contention that the order 
of dismissal was not valid. Provisions in art. 311(2) run as under: 

“311. (2) No such person as aforesaid shall be dismissed or removed or reduced in 
rank until he has been given a reasonable opportunity of showing cause against the 
action proposed to be taken in regard to him: 

Provided...” 


The provision in art. 311(2) is a repetition of a similar provision in 
s. 240(3) of the Government of India Act, 19385. Both these provisions have 
been construed in several decisions of this Court as well as the Supreme Court 
of India. The provisions of s. 240(3) were the subject-matter of a decision of. 
the Privy Council in what is popularly mentioned as Lall’s case. Mr. Mody 
places reliance on these decisions and submits that ‘‘It was obligatory on the 
State to mention and include the grounds why they wanted to impose the 
punishment of dismissal in the notice dated 11th January 1952”. Mr. Mody 
elaborated his contention by stating that the notice should have specified the 
charge against the plaintiff and should have referred to the evidence in sup- 
port of the charge and should have given all the grounds with particulars as 
to why the Government (defendant) had tentatively decided upon inflicting 
the punishment of dismissal Mr. Mody contended that as all the aforesaid 
matters had not been in detail specified in the notice dated January 11, 1952, 
the notice was not ‘‘real’’ but illusory. The notice did not give any reason- 
able or other opportunity to the plaintiff to make any contentions regarding 
the charge levelled against him. Nor did it give any information about the. 
evidence available in support of such charge. Mr. Mody contended that the 
word ‘‘inadequate’’ in the notice was insufficient to convey to the plaintiff 
any information regarding the grounds of enhancement of punishment. 

In connection with his aforesaid contentions, Mr. Mody relied upon the 
decision of Chagla C.J. in the case of State of Bombay v. Gajanan Mahadev.' 
Mr. Mody substantially relied upon the passage at p. 178 where it is stated as 
follows: 

“|. .It is well settled law that it is not sufficient under this sub-section for the Gov- 
ernment merely to inform the servant that it proposes to pass a particular punishment 
and to ask him to show cause against that punishment The opportunity which the 
State has to furnish has to be a reasonable opportunity, and the Courts have held that 
a reasonable opportunity is only afforded to the servant when he can show cause not 
only against the punishment but also against the grounds on which the State proposes 
to punish him. Therefore, it is not sufficient that the State should call upon the servant 
to show cause against the quantum of punishment intended to be inflicted upon him; 
the State must also call upon the servant to show cause against the decision arrived at 


1 (1958) 56 Bom. L.R. 172. 
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by a departmental inquiry if that decision constitutes the ground on which the Govern- 
ment proposes to take action against the servant.” 

Mr. Mody, therefore, says that he was entitled to a show cause notice calling 
upon him to show cause against the decision arrived at in the departmental 
inquiry and also that the decision in the departmental enquiry was a ground 
on which the defendant relied for the purpose of enhancement of punish- 
ment. 

In furtherance of his contention Mr. Mody relied upon the decision of 
the Privy Council in the case of High Commr. for India & Pakistan v. Lall.2 
He referred to the passage in the decision whereby their Lordships agreed with 
the view taken by the majority of the Federal Court in that particular case. 
Mr. Mody pointed out, from p. 655 of that report, that the majority of the 
Federal Court held 

“...it seems to us that the section requires not only notification of the actlon pro- 
posed but of the grounds on which the authority is proposing that the action should be 
taken and that the person concerned must then be given a reasonable ttme to mwake his 
representations against the proposed action and the grounds on which it is proposed 
to be taken.” 

Mr. Mody says that no grounds are mentioned in the notice dated January 11, 
1952, and the notice is accordingly not in conformity with art. 311(2) and 
the dismissal of the plaintiff is invalid. 

It appears to me that the contention of Mr. Mody is ill founded. As is point- 
ed out in each of the aforesaid decisions it is for the Court to find out from 
facta of each case as to whether reasonable opportunity has been afforded to 
the defaulter or the plaintiff within the meaning of the provisions of art. 811(2). 
In the case of State of Bombay v. Gajanan Mahadev, it is pointed out by the 
learned Chief Justice as follows (p. 178) — 

“,..It may also be said that it may not be necessary in every case to issue a notice 
in terms calling upon the servant to show cause not only against the quantum of punish- 
ment but also against the grounds on which the proposed action is based. Even though, 
as in this case, the notice may be defective, if in fact the servant has been given the 
opportunity and has availed himself of the opportunity of showing cause against the 
grounds, then the mere fact that there is an irregularity about the notice may not lead 
to the Court holding that the Government servant did not have the opportunity re- 
quired under s. 240(3). But we think that there can be no doubt that the Court must 
be satisfled on a review of all the facts of a particular case that the statutory obligation 
cast upon the State has been properly discharged by the State and the statutory obli- 
gation is to afford reasonable opportunity to the diaminased servant.” 

In Lall’s case their Lordships of the Privy Council in approving the judgment 
of the Federal Court accepted the following (p. 655): 

“|..In our judgment each case will have to turn on its own facts, but the real point 
af the sub-section is in our Judgment that the person who is to be dismissed or reduced’ 
must know that that punishment is proposed as the punishment for certain acts or 
omissions on his part and must be told the grounds on which it is proposed to take 
such action and must be given a reasonable opportunity of showing cause why suck 

_ punishment should not be imposed.” 
Their Lordships further added (p. 655), 

“ ..If the civil servant has been through an enquiry under r. 55, it would not be 
reasonable that he should ask for a repetition of that stage, if duly carried out, but that 
would not exhaust his statutory right, and he would still be entitled to represent against 
the punishment proposed as the result of the findings of the enquiry.” 

In the case of Khem Chand v. Union of Indta,° Lall’s case was considered 
in detail. The learned Chief Justice of India at p. 505 observed that: 

“It is true that the provision [3811(2}] does not, in terms, refer to different stages 
at which opportunity is to be given to the officer concerned. All that it says is that 
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the Government servant must be given a reasonable opportunity of showing cause 
against the action proposed to be taken in regard to him. He must not only be given 
an opportunity but such opportunity must be a reasonable one. ...If the opportunity 
to show cause ls to be a reasonable one it is clear that he should be informed about the 
charge or charges levelled against him and the evidence by which it is sought to be 
established, for tt is only then that he will be able to put forward his defence. ...he 


should be allowed to show that the evidence against him is not worthy of credence or’ 


consideration... All this appears to us to be implicit in the language used in the clause, 
but this does not exhaust his rights. In addition to showing that he has not been guilty 
of any misconduct so as to merit any punishment, it is reasonable that he should also 
bave an opportunity to contend that the charges proved against him do not necessarily 
require the particular punishment proposed to be meted out to him.” 

At p. 507 the learned Chief Justice after quoting the passage from Lall’s case 
as quoted above held as follows :— 

“The above passage quite clearly explains that the point on which their Lordships 
of the Judicial Committee agreed with the majority of the Federal Court is that a fur- 
ther opportunity is to be given to the government servant after the charges have been 
established against him and a particular punishment is proposed to be meted out to 
him...., but a close reading of the rest of that passage will indicate that in their Lord- 
ships view the substance of the protection of rule 55 is also included in section 240(3) 
and to that is superadded, by way of further protection, the necessity of giving yet 
another opportunity to the government servant at the stage where the charges are proved 
against him and a partciular punishment is tentatively proposed to be inflicted on him. 
Their Lordships referred to ‘statutory opportumity being reasonably afforded at more 
than one stage’, that is to say, that the opportunities at more stages than one are com- 
prised within the opportunity contemplated by the statute itself, Of course, if the 
government servant has been through the enquiry under rule 55, it would not be rea- 
sonable that he should ask for a repetition of that stage, if duly carried out, which im- 
plies that if no enquiry has been held under rule 55 or any analogous rule applicable 
to the particular servant then it will be quite reasonable for him to ask for an enquiry.” 

It appears to me that what is laid down by the decisions in State of Bombay 
v. Gajanan Mahadev and Khem Chand v. Union of India is that in the event 
of a departmental enquiry having taken place according to the rules of proce- 
dure prescribed for the purpose, it would not be reasonable for any govern- 
ment servant to ask for a repetition of that enquiry at the stage of enquiry as 
to the nature and quantum of punishment. At that stage, it is only necessary 
by reason of art. 311(2) to give him an opportunity of showing cause ‘against 
the punishment proposed to be taken in regard to him. 

I read the aforesaid decisions to mean that the departmental enquiry duly 


carried out satisfies the provisions of art. 311(2) so far as opportunity is:-: 


to be afforded to a government servant in connection with the investigation: 


of charges levelled against him. After such an enquiry is duly carried out, it 
is unnecessary under the provisions of art. 311(2) to give a second opportunity 
to the Government servant (defaulter) to once again reagitate the matter as 
regards the conclusions already reached in the departmental enquiry. In my 
view it is for that very reason that the learned Chief Justice observed in the 
case of State of Bombay v. Gajanan Mahadev that even though the notice may 
be defective, if the government servant has been given an opportunity and 
‘has availed himself of the opportunity of showing cause against the grounds 
then the mere fact that there is an irregularity about the notice may not lead 
to the Court holding that the government servant did not have the opportunity 
required under s. 240(3). 

In this connection I must refer to the recent decision in G. B. Keparkar v. 
‘The State of Bombay.* While dealing with the defective show cause notice 
in that case Chagla C.J. observed as follows :— 

“The last contention urged by Mr. Thakore is that the show cause notice which was 
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issued by the Commissioner of Police called upon him merely to show cause against 
the quantum of the sentence and not against the merits of the decision given. It is per- 
fectly true that it is now well settled and well-established law that a civil servant has 
a right to show cause both against the sentence and the merits of the decision when the 
final show cause notice is issued against him, and we would have taken a very serious 
view of the matter if the appellant had been deprived of the opportunity of showing 
cause against the findings arrived at both by the inquiry officer and the Commissioner 
of Police. But unfortunately for Mr. Thakore, the appellant was not deprived of this 
opportunity because whatever might have been the form of the show cause notice im- 
sued by the Commissioner of Police on the 12th December 1955, in fect the appellant 
showed cause and showed cause very vigorously against the findings both of the inquiry 
officer and the Commissioner of Police. In face of this, we cannot possibly accept the 
contention of Mr. Thakore that there was a contravention of article 311 of the Consti- 
tution.” 

It is relevent to point out that the contentions raised by the plaintiff in con- 
nection with the show cause notice dated January 11, 1952, appear to be mere- 
ly technical. In fact inspite of the alleged defective character of the notice 
the plaintiff by his letter dated February 19, 1952, raised all contentions as 
regards the merits of the charge levelled against him as also the quantum of 
punishment. The plaintiff not only had reasonable opportunity in the said 
connection but took opportunity and dealt with the matter on the footing that 
it was open to the plaintiff to make contentions regarding all details of the 
charge and the evidence against him as also the quantum of punishment. The 
plaintiff has not suffered by the alleged defect in the notice. The plaintiff 
has not made any contentions in the plaint regarding the departmental en- 
quiry and the same must be deemed to have been duly carried out. 

Having regard to my reading as aforesaid of the decisions of this Court as 
well as of the Supreme Court, I have come to the conclusion that the plaintiff 
had reasonable opportunity of showing canse in respect of the charge levelled 
against him as also the quantum of punishment that was intended to be in- 
flicted upon the plaintiff. I am unable to accept the contention of the plaintiff 
that further grounds regarding the intended punishment of dismissal ought to 
have been mentioned or included in the notice given by the defendant. I do 
not accept the contentions as made in para. 14(a) of the plaint that the plain- 
tiff has not been given any reasonable opportunity of showing cause against 
the action proposed to be taken in regard to him as required by art. 311(2) of 
the Constitution of India or that the notice is defective and not in conformity 
with art. 311(2). The plaintiff had complete opportunity to meet the charge 


` levelled against him. The plaintiff in fact led evidence in his possession before 
the proper authority in the said connection and failed to establish that he was 


‘not guilty.. The plaintiff made all possible contentions regarding the quantum 
of punishment but failed to succeed, 

As regards the contents of the show cause notice dated January 11, 1952, 
I do not think that the same should have been more elaborate. It is worthy 
of note that the pleintiff understood the meaning of this notice completely and 
took opportunity to deal with the whole of the matter. The quantum of punish- 
ment which was intended to be inflicted is mentioned in the notice. Prior 
punishment already inflitted is referred to as inadequate. The departmental 
enquiry proceedings in which the plaintiff was punished are also men- 
tioned in the notice. The plaintiff was thereby made aware that having 
regard to its Prohibition Policy the Government took a serious view of defaults 
of its employees in connection with Prohibition Policy. I am unable to agree 
with the contention of Mr. Mody that the notice required to mention further 
grounds for intended enhanced punishment of dismissal. 

Mr. Mody contended that he was having regard to delay in revision of 
punishment entitled to a new trial and avet galion of the charge against him. 
He also contended that I should consider the true meaning and effect of the 
Government Circular regarding Prohibition Policy mentioned in the charge 
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and hold that the finding i in the departmental inquiry was incorrect. I am of © 
the view that the Court is not entitled to go into the facts to find out as to whe- 
ther the finding is correct or not. I, therefore, do not think that it is necessary 
for me to go into these matters. I cannot accept these contentions of Mr. Mody. 

The second contention of the plaintiff is that he having suffered punishment 
the State was not entitled to revise or enhance the punishment inflicted upon 
him. He contends that this case was a case of ‘‘double punishment’’. It is. 
not denied that the State had a right to reconsider the whole of the charge 
levelled against the plaintiff and to inflict punishment in revision as it deemed 
necessary. The plaintiff has not raised any contention that the State had. 
“no jurisdiction to deal with the matter. Mr. Mody did not make any argu- 
ment in support of such contention. The plaintiff has based all his arguments 
in support of this contention on art. 20(2) of the Constitution of India. That 
article runs as follows :— 

“No person shall be prosecuted and punished for the same offence more than once.” 
This article has been construed on several occasions. In the case of Venkata- 
raman v. Union of India, following Magbool Husain v. State of Bombay,® 
has been held that :— 

“The language of Article 20 and the words actually used tn Art. 20(2) afford a 
clear indication that the proceedings in connection with the prosecution and punishment 
of a person must be in the nature of a criminal proceeding, before a court of Law or 
Judicial Tribunal, and not before a Tribunal which entertains a departmental or an 
administrative inquiry even though set up by a statute, but which is not required by 
law to try the matter judicially and on legal evidence.” 

In fact Mr. Mody is unable to carry his arguments further having regard to- 
this judgment of the Supreme Court which was pointed out by Mr. Dubash. 
There was no question of a criminal prosecution in this case and/or double 
punishment and I cannot, therefore, accept the contention raised on behalf of 
the plaintiff. 
In this connection Mr. Dubash also relied upon the judgment of Gajendra- 
J. in this Court in Rajaram Narayan Tendulkar v. Inspector General 
of Police, Bombay, at Poona,’ where it was held as follows :— 


“It is then contended that this amounts to a double punishment. In our opinion this- 
argument is wholly fallacious. There are not two punishments with which the peti- 
tioner is concerned. The petitioner received a minor punishment at the hands of the 
District Superintendent of Police and in the exercise of his revisional jurisdiction the 
Inspector-General of Police has enhanced that punishment. It is impossible to accede 
to the argument that enhancement of punishment made in exercise of revigional juris- 
diction amounts to a second punishment and that in such a case the party is exposed . 
to the risk of double punishment. Therefore we must reject the argument that in the 
present cage the petitioner has been subject to the risk of double punishment.” 
There is no substance in the contention of the plaintiff that he has suffered 
double punishment. 

After I had delivered in Court this judgment, in another matter I have been 
referred to the decision in Atindra Nath v. G. F. Gillot.2 I have only to record 
that in that case also it has been held (as I have done in this case) that it is 
unnecessary to give a second hearing to a defanlter, in a case where depart- 
mental enquiries have been duly completed. 

In the result the suit is dismissed with costs. 

Suit dismissed. 

Solicitors for the plaintiff: Mulla & Mulla & Cratgte Blunt & Caroe. 

Solicitors for the defendants: Tsttle & Co. 


5 [1954] ALR. S.C. 875. of 19%4, decided by Gajendragadkar and 
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e7 (1054) Special Crvil Application No 180 8 [1955] A.ILR. Cal. 543. 


* 1059.) ` HUMAYUN V. M. G. ABROL (0.0.3.) (1688 


Before Mr. Justice K. K. Desai. 


HUMAYUN ABDULLALI v. M. G. ABROL.” 


Sea Customs Act (VII of 1878), Sec. 188—Appeal filed and disposed of on merits under 
s. 188—Whether order against which appeal preferred merges in decision of appellate 
Tribunal—Effect of order of confirmation under s. 188. 


Where an appeal is filed and disposed of on merits under the provisions of s. 188 of 
the Sea Customs Act, 1878, the order of the first tribunal against which the appeal is 
preferred merges in the decision of the appellate tribunal. 

Collector of Customs v. Rahiman,’ distinguished. 

The effect of an order of confirmation under s. 188 of the Sea Customs Act is that 
the operative part of the order of the first tribunal is really the operative part of the 
order of the appellate tribunal. 


Is 1955 the petitioner received an inquiry from some foreign customer for 
export and sale from India of coarse white goathair ór wool. The peti- 
tioner had in that connection sent his material which was described as 
petitioner’s type 1O0AA to that foreign customer. The petitioner was in doubt 
as to whether he could export his goods as wool waste without any export licence 
or as raw wool which required export licence. The petitioner’s representative 
interviewed the Deputy Marketing Development Officer in Bombay with a 
sample. But the officer refused to give any opinion intimating to the petitioner 
that it was not his function to give opinions to the petitioner. 

The petitioner thereafter shipped 25 bales of his goods outside India 
in the end of January 1956. The petitioner further shipped 10 bales of his 
goods outside India in May 1966. On October 15, 1956, the petitioner submitted 
his shipping bill No. 2402 in connection with 15 bales. These bales were des- 
cribed in the shipping bills as 5634 lbs. of Indian wool waste of the value of 
Ra. 11,000 to be shipped by 8. S. Aagtedijk. In connection with these goods of 
the petitioner there being doubt as to whether it was waste wool, the customs 
took the opinion of the senior Marketing Development Officer, Wool Bristles 
and Goat Hair Grading Scheme, Bombay. The opinion of the officer was that 
the petitioner’s goods were not wool waste. By a show cause notice dated 
October 22, 1956, the Assistant Collector of Customs gave notice to the peti- 
tioner that the shipping bill contained a misdeclaration of the description of 
the goods and involved an attempt to evade restriction on export of the arti- 
cles in question. The petitioner was called upon to show cause as to why 
action should not be taken against the petitioner under s. 167, cl. (8), of the 
Sea Customs Act. The petitioner was informed that his goods were examined 
by the Officer mentioned above and were found to be ‘‘not wool waste’’. He 

' was also informed that the goods were ‘‘Indian Wool Raw” and that they 
could not be allowed to be exported without a grading certificate from the 
competent authorities and without the endorsement from the Export Trade 
Control Authorities for having licensed the goods as ‘‘Indian Wool Raw’’. 

By his letter dated October 22, 1956, the petitioner applied for permission 
to recover back the material from the docks. On October 23, 1956, the Assistant 
Collector of Customs gave a hearing to the petitioner. On October 27, 1956, 
the petitioner addressed a letter to the Agricultural and Marketing Adviser, 
Government of India, for the purpose of obtaining an opinion as regards the 
question whether the goods of the petitioner were wool waste or raw wool. By 
his letter dated October 29, 1956, the petitioner offered to execute a bond in 
terms of the draft annexed to that letter in connection with the return of the 
goods to the petitioner pending the decision of the question as to whether the 
petitioner’s goods required ‘‘grading’’ and an export licence. On October 31, 
1956, a second hearing was given by the Assistant Collector of Customs to the 
petitioner; and further hearing wag fixed for November 6, 1956. By his letter 
dated November 1, 1956, the petitioner made his written submissions to the 
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- Assistant Collector of Customs as regards the facts which had arisen in the 
case of the petitioner. The petitioner informed the Assistant Collector of Cus- 
toms that he did not accept the decision of the Senior Marketing Development 
Officer in Bombay as correct. The petitioner had challenged this decision by 
his letter addressed to the Agricultural and Marketing Adviser at Delhi and 
forwarded a copy of the letter to the Assistant Collector of Customs. The 
petitioner recorded that pending the decision of the question whether the 
petitioner’s goods were or were not wool waste by the Marketing Adviser at 
Delhi it would not be possible to decide the question that had arisen in res- 
pect of the petitioner’s goods and that the hearing by the Assistant Collector 
of Customs on November 5, 1956, should not, therefore, proceed. The petitioner 
desired that he ahould be permitted to remove his goods from the docks and that 
the Assistant Collector of Customs should consider the merits of the case after 
& final report had been obtained from the Marketing Adviser at Delhi. The 
petitioner thereafter executed a bond on’ November 7, 1956, relevant part where- 
of was as follows :— 

“In consideration of the Assistant Collector of Customs allowing us to take the con- 
icp poy nk agg talaga gt apg 
the samples drawn from the consignment in our presence being found to be ‘wool’ and 
not ‘wool waste’ by the Agricultural and Marketing Adviser, Ministry of Food and Agri~ 
culture, Government of India, within three months. 

(1) to pay such penalty as may be imposed by the custom authorities 

(a) for not having produced the Export Trade Control Licence for the correct 
description ‘Raw Wool’, 

(b) for not having got the wool graded in accordance with Wool Grading and Mark- 
ing Rules, 1953, 

(c) for having misdescribed the goods as ‘wool waste’ instead of ‘wool raw’. 

(2) , to bring back the said goods to enable the Customs Authorities to confiscate the 
same or in default pay such fines in leu of confiscation as may be adjudged by the 
Customs Authorities.” 

By his letter dated December 18, 1956, the Marketing Adviser of the Govern- 
ment of India gave his opinion in respect of the goods of the petitioner. The 
meleyant part of that letter ran as follows: 

: she ta oand in thie tondeineni is nak Gl peal waste Hal oora chm teed ood] 
contig pulled wool and skrngs obtained om hairy type of South Indl shop 
‘This cannot be allowed for export unless graded under Agmark. 

‘iis ae ool karen ie canines: onea of alla SoH alien Rant ae an 
finishing wastes, these are obtained during different proceeding operations such as comb- 
tng, carding, drawing, spinning and finishing. 

The Senior Markoting Development Officer, Bombay, has been asked to grade this 
consignment under Agmark and allow it for export if tt fulfils conditions under grade X.” 

By the first impugned order dated August 23, 1957, the Additional Collector 
of Customs recited the relevant facts; including the opinion of the Senior 
Marketing Officer, Bombay, and recited that it was ascertained that an export 
licence was not produced as necessary and that an offence attracting the provi- 
gions of s. 167, cl. (8), read with s. 19 of the Sea Customs Act was thereby 
established and a show cause memo was accordingly served on the exporter. He 
relied upon the findings ‘of the Agricultural Marketing Adviser to the Govern- 
ment of India and in the operative part of his order he mentioned :— 

“The explanation tendered by the exporters is not at all satisfactory and I am satis- 
fied that Messers Faiz and Company deliberately misdeclared the description of goods 
dn order to evade grading of bales. Further the licensing policy of raw (Indigenous) 
-wool is stricter than that for wool waste.” 

‘He, therefore, imposed a personal penalty of Rs. 1,000 under s. 167, cL 8, of the 
Sea Customs Act and ordered payment thereof. 

Against that order the petitioner filed an appeal under the provisions of 

s. 188 of the Sea Customs Act to the Central Board of Revenue rene 
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that the above order was illegal and invalid as passed without giving the peti- 
tioner a hearing or an opportunity to give his explanation, that the petitioner 
did not deliberately misdeclare the description of the goods and acted bona fide 
and that the Additional Collector of Customs should not have imposed a per- 
sonal penalty or any penalty in the circumstances of this case even if export 
of the goods was not allowed. 

The petitioner was called upon to appear before the Oentral Board of 
Revenue if he so desired. The petitioner, however, failed to appear before the 
Central Board of Revenue. By its decision dated August 13, 1958, the Central 
Board of Revenue held as follows :— 

“The appellants were given an opportunity to appear for a personal hearing, asked 
for, but they did not avail of it. The Board has, therefore, considered the appeal with 
the help of records of the cage.” 

The Central Board of Revenue decided as follows :— 

“AN the arguments put forth in the appeal have been carefully considered but the 
Board sees no reason to interfere with the Order (original) passed by the Additional Col- 
lector of Customs, Bombey.” 

The petitioner under art. 226 of the Constitution of India challenged the orders 
passed by the Additional Collector of Customs (respondent No. D and the 
Central Board of Revenue (respondent No. 2). ' 


The petition was heard. 


VY. Rajgopal, with M. H. Thakkar, for the petitioner. 
M. O. Chinoy, with 8. J. Sorabjes, for the respondents. 


K. K. Desar J. [His Lordship after stating the facts as above and dealing 
with points not material to this report, proceeded]. It is well established that 
where appeal is provided for and is filed the whole of the case is rendered open 
for arguments before the appellate authority; and the decision in appeal ceases 
to be final. The order of the first Court would be subject to revision, alteration, 
variation and setting aside by a decision of the appellate tribunal. Except in 
the event of the appellate tribunal deciding the appeal on technical, questions 
of law, such as, jurisdiction or limitation or other similar questions the order 
of the first tribunal would merge in the decision of the appellate tribu- 
nal. ‘Technical or other defects .existihg in the proceedings before the 
first tribunal would be subject-matter of investigations by the appellate tribu- 
nal. The grievance of the petitioner that he had not been given a hearing 
after the opinion of the Marketing Adviser to the Government of India was 
received was before the appellate tribunal and I must assume that the same was 
considered by the appellate.tribunal. I must further assume that the appel- 
late tribunal considered the merits of the petitioner’s case as appearing in the 
memo. of appeal as has been mentioned in the operative part of the order of the 
appellate tribunal, viz., Central Board of Revenue. It is significant that in 
his memo. of appeal the petitioner has developed in great detail every possible 
argument which could be advanced for arriving at a conclusion in favour of 
the petitioner. In spite of the petitioner being absent all these arguments are 
stated to have been considered by the Central Board of Revenue. The question, 
therefore, is (that though the Appellate Tribunal considered all the grievances 
of the petitioner including the grievance that the petitioner has had no hearing 
and opportunity of being heard before respondent No. 1) whether for the reason 
that in the proceedings before the first tribunal ie. respondent No. 1, principles 
of natural justice were violated the findings of the Central Board of Revenue 
must be set aside. In my view the question is not of setting aside the order of 
respondent No. 1. The real question is whether there are any reasons why this 
Court should set aside the decision of the Central Board of Revenue. 

In this connection Mr. Rajgopal had relied upon the decision in Collector of 
Customs v. Rahiman 1! and contended that if the proceedings before respondent 


1 [1957] Mad. 642. 
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No. 1 are held to be vitiated by reason of violation of principles of natural 
justice, the decision of respondent No. 1 must be held to be a nullity and that 
in the event of the decision of respondent No. 1 being held to be nullity, the 
decision of the Central Board of Revenue must fall altogether and need not 
be at all considered as regards the validity thereof. Mr. Rajgopal contends 
that the decision of respondent No. 1 is nullity and therefore does not merge 
in the decision of the appellate tribunal. The relevant part of the observations 
in that case are at p. 658 where, relying upon certain observations in the case 
of Barnard v. National Dock Labour Board,? it is held as follows :— 
“We agree with what Rajagopala Ayyangar J., has said in the judgment under ap- 

peal, namely, 

- ‘If the order of the Collector was one passed with jurisdiction then there might be 
some basis for the argument that tt got merged in the appellate order. But if that 
order was a nullity in that procedure dictated by natural justice was not followed, there 
was no order which could be the subject of confirmation by the appellate authority’ ”. 
The above observations came to be made because in the case before the Madras 
High Court it was found as a matter of fact that no notice was issued to the 
appellant before proceedings were taken to impose penalty and the appellant 
was not given an opportunity to show cause why the penalty should not be 
imposed, and even if it should be imposed, the circumstances which should’ be 
taken into account in determining the quantum. The contention that was raised 
was that by reason of failure to give notice the proceedings of the Collector 
were ‘‘void ab instso’’ and when an order of an inferior tribunal was 
a nullity by reason of the’ proceedings being ‘‘void ab inétio’’ the order 
. made by the first tribunal would not merge into the order of appellate tri- 
bunal. The ratio of that decision appears to me to be that where no notice of any 
kind is given in respect of the proceedings for imposing penalty the proceedings 
‘ghould be held to be void ab #ntfio and in such a case the decision of the first 
Court would be entire nullity. Now the facts in this petition are in material 
particulars different. Admittedly the proceedings were commenced by the 
show cause notice dated October 22, 1956. The proceedings cannot, therefore, 
be held to be void ab ins#io. In fact admittedly the petitioner appeared before 
the Assistant Collector of Customs and had hearings and entered into <orres- 
pondence for allowing the petitioner to withdraw the goods on execution of a 
bond. The petitioner gave an undertaking by the bond to accept the decision 
as’ regards penalty and forfeiture of his goods in the event of the opinion of 
the Marketing Adviser to the Government of India being contrary to the sub- 
missions of the petitioner. I cannot, therefore, make a finding that the pro- 
ceedings which were undertaken in this case were ‘‘void ab initio”. There is- 
no doubt that at a much subsequent stage having regard to the undertaking’ 
given by the petitioner in the bond already referred to by me respondent No. 1 
proceeded to levy penalty and make his findings without giving any further 
notice to the petitioner that respondent No. 1 was about to proceed to make his 
findings. If the petitioner had not filed an appeal he may have well argued that 
the decision of respondent No. 1 was vitiated by reason of failure of respondent 
No. 1 to give to the petitioner a further opportunity to be heard. The getting 
aside of the order of respondent No. 1 on that ground would not be setting 
aside the order on the ground of want of jurisdiction or on the ground that 
the proceedings were ‘‘void ab initio.’ The ground of failure to give a hear- 
ing having arisen at a much subsequent stage the proceedings were not ‘‘void 
ab initio.’ In my view the observations in the Madras case cannot be appli- 
cable to the facts in this petition and I would not be justified in accepting the 
contention of Mr. Rajgopal that the order of respondent No. 1 does not merge 
in the decision of the Central Board of Revenue. 

_ It is also rélevant in this connection to refer to the provisions of s. 188 of 
the Act. The relevant part of s. 188 runs as follows :— 

hi HAny person deeming himself aggrieved by any decision or order passed by an officer 

2 [1958] II Q. B. 18. 
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of Customs under this Act may,...appeal therefrom to the Chief Customs Authority,...: 
such authority or officer may thereupon make such further inquiry and pass such 
order as he thinks fit, confirming, altering or annulling the decision or order appealed 
Every order passed In appeal under this section shall, subject to the power of revi- 
sion conferred by section 191, be final.” 
It is patent on the language of this section that once an appeal is filed the 
whole of the subject-matter of inquiry is open for decision by the appellate 
tribunal. The decision which the appellate tribunal has to arrive at would be 
confirming, altering or annulling the decision or order appealed against. The 
appellate tribunal for the purpose of deciding the subject-matter of inquiry 
has power to make such further inquiry as it deems fit. In my view this pro- 
vision makes it abundantly clear that the appellate tribunal takes up the whole 
of the subject-matter of inquiry as if in original Court and both the parties 
to the appeal would be entitled to submit all relevant evidence before 
the appellate tribunal. This being the position in my view where an appeal is 
filed and disposed of on merits under the provisions of s. 188 of the 
Bea Customs Act it would not be possible to accept the contention that the order 
of the first tribunal does not merge in the decision of the appellate tribunal. 
It is in that connection important to bear in mind that the section provides 
that it is the order of the appellate tribunal which is final. In this case every. 
- grievance of the petitioner was recited as and by way of ground of appeal in 
his memo. of appeal and was before the appellate tribunal. The appellate 
tribunal after coming to the conclusion that respondent No. 1 had failed to 
give an opportunity to the petitioner to be heard was entitled to hear and 
would have heard every submission which the petitioner wanted to make in 
connection with the final order that should be passed in the matter of the case 
of the petitioner. The petitioner by his own conduct failed to appear before 
the appellate tribunal and his grievance appears to me to arise out of his own 
negligence. He has no explanation to give why he did not appear before 
the appellate tribunal. He is not in a position to contend that the 
appellate tribunal did not consider every aspect of his case which was argued 
in detail in his memo. of appeal. In my view the order of respondent No. 1 
merged in the decision of the Central Board of Revenue. It is not contended 
that the Central Board of Revenue had no jurisdiction to consider the appeal. 
It is not possible to contend that the Central Board of Revenue violated any 
principles of natural justice. The order of the Central Board of Revenue is 
an order passed by a tribunal with jurisdiction and in accordance with the 
procedure prescribed by law. This is the final order in this case and must be 
held to be binding on the petitioner. 

Mr. Rajgopal has relied upon the phraseology of that order and contended 
that the only effective order in existence is the order of oe No. 1 and, 
therefore, I should set aside the order of respondent No. 1. The wordings of 
the operative part of the decision of the Central Board of Revenue are as 
follows :-— 

“the Board sees no reason to interfere with the Order (original) passed by the Addi- 
tHonal Collector of Customs, Bombay.” 
Now, by reason of the provisions of s. 188 this is the final order. The question 
is whether I should, therefore, construe this order that there ‘‘is no reason to 
interfere with the order passed by the Additional Collector of Customs’’ as 
final, or whether I should hold that on a true construction of this order the 
effect of it is that the order as made by respondent No. 1 is the final order 
made by the Central Board of Revenue. The final order in every case must 
be an effective and operative order. There was authority in the Central Board 
of Revenue ‘‘to confirm’’ the order of respondent No. 1 or ‘‘to alter or to 
annul” it. When the Central Board of Revenue decided that it saw no reason to 
interfere with order passed by the Additional Collector of Customs what in, 
effect it decided was to confirm the order of the Additional Collector of Cus-, 
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toms. The effect of an order of confirmation under s. 188 of the Act in my 
view must be that the operative part of the order of the first tribunal is really 
the operative part of the order of the Central Board of Revenue. The true 
construction of the decision of the Central Board of Revenue is that the Board 
itself has passed the order the terms whereof are to be found in the order of 
respondent No. 1. In my view there is no outstanding existence of the order 
of respondent No. 1 in this case and the only subsisting and effective order is 
the order made by the Central Board of Revenue. 

In this connection it is also relevant to point out that whilst granting the 
ride nist in this petition on October 10, 1956, I had taken up the view that 
respondent No. 2 (Oentral Board of Revenue and the Tribunal) which made 
the final order being situate in Delhi, this Court had no jurisdiction at all to 
issue a writ against respondent No. 2. The rule that was given was granted 
only against respondent No. 1 though in terms of prayers (a) and (b) of the 
petition. I have already held that the final order which must be questioned 
and set aside for the petitioner to succeed in this petition is the order of the 
Central Board of Revenue. It is apparent that the rule msi having not been 
issued against respondent No. 2 this Court would not proceed to set aside the 
order of respondent No. 2 and that for that purpose respondent No. 2 would 
be a necessary party to such a rule. Accordingly the petitioner must fail in 
this petition for two further reasons. This Court has no jurisdiction to pro- 
ceed against respondent No. 2 and give relief by way of writ as against res- ` 
pondent No. 2 m respect of the order passed by respondent No. 2. This rule 
misi also must fail as respondent No. ee ee eee ye 
Court on October 10, 1956, though in the absence of respondent No. 2 relief 
for setting aside its decision cannot be granted. 

[The rest of the judgment is not material to this report. ] 

Solicitor for the respondent: ‘WV. B. Vaki. 
Petition dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Kotoal and Mr. Justice Badkas. 


GANGARAM BALIRAM v. DHARAMCHAND PHULCHAND RANIWALE.* 


Berar Land Revenue Code, 1928—Defauk in payment of land revenue—Land put up to 
auction and sold by revenue authorities without notice of sale to defaulter—Necessity 

ı of such notice—Whether sale void for want of notice—Applicability of principle of 
natural justice. 

Though the provisions of the Berar Land Revenue Code, 1928, do not prescribe that 
a notice shall be given before the property of a defaulter is sold, it is a principle of 
natural justice that the defaulter must receive such a notice before his property is 
sold. In the absence of any notice the sale is Mable to be set aside. 

Kanhayalal v. Reginald,’ Kanhaiyalal v. Dr. D. R. Banaji,? Cooper v. The Wands- 
worth Board of Works and Painter v. Liverpool Gas Company, referred to. 

Provincial Government, Central Provinces and Berar v. Ramsing Onkardes,’ dis- 
tinguished, 


. To facts appear in the judgment. 


_*Deoided, July 30, 1959. Letters Patent 1950. 

peal No. 24 of 1954, against the decision 1 [1951] Nag. 423. 
T P. Deo J., in Second No. 655 of 2 958] A. L. R. 8. 0. 785. 
1952, affirming the decision . L. Sunankar, 3 883) 14 0. B. 180. 
Becond Additional District J at Amravati, 4 836) 111 E. R. 478. 
in Civil A a 68-A of 1951, reversing the 5 (1948) Second No. 820 of 1940, 
decision of B. N. Goshal, First Civil Judge, decided on March 15, 1948, by Pollock J- 
Class I, at Amravati, in Civil Suit No. 90-A of (Unrep.). 
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N. B. Chandurkar, for the appellant. 
D. B. Padhye, for the respondent. 


Korvan J. This is an appeal under CL 10 of the Letters Patent of the then 
High Court of Judicature at Nagpur upon leave granted by Mr. Justice P. P. 
Deo. The appeal comes before this Court pursuant to a certificate issued by 
the learned Chief Justice of the High Court of Madhya Pradesh under s. 59 
of the States Reorganization Act. 

The subject-matter in dispute in appeal is a field, survey No. 28, area 29 
acres 25 gunthas, situated in the village Walki, tahsil and district Amravati. 
This fleld belonged to the respondent Dharamchand who is a resident of Cal- 
cutta. . The appellant Gangaram was at all material times the working patwari 
of the village Walki. Under s. 140 of the Berar Land Revenue Code, the 
Deputy Commissioner, Amravati, having certified that the respondent was in 
arrears of land revenue amounting to Rs. 58-15-38 in respect of the year 1940-41, 
the said field was put to auction by the revenue authorities on April 24, 1941, 
at Badnera. At the auction the appellant patwari bid along with one other 
person and obtained the field for a sum of Rs. 85. The sale was originally 
fixed to be held on April 28, 1941, at Badnera, but the Additional Naib Tahsil- 
dar sitting at Amravati ordered its postponement to the next day, that. is, 
April 24, 1941, on which day it was sold as stated above. The respondent’s 
application to set aside the sale was rejected by the Sub-divisional Officer, and 
successive appeals to the Deputy Commissioner and the Commissioner, and a 
revision application to the Board of Revenue were dismissed, as a result of 
which the respondent filed the present suit on March 10, 1950. 

The respondent alleged that the sale was for a very inadequate price and 
the field was worth Rs. 4,500. He also alleged that the appellant who was a 
patwari played a fraud upon him and upon the revenue authorities in so far 
as he suppressed his own identity as patwari of the village Walki and kept 
that fact and the publication of the sale suppressed, with the result that only 
one other bidder appeared at Badnera and the patwari himself was enabled. 
to purchase it. Moreover, it was alleged that the respondent was a resident 
of Caleutta and had no notice whatsoever of the sale or that arrears of land 
revenue were being demanded from him, and that the appellant patwari falsely 
represented to the revenue authorities that the respondent had knowingly evaded 
payment of land revenue in spite of demand, though no demand was ever made. 

The trial Court rejected these pleas of the plaintiff-respondent and dismissed 

“his guit. But in appeal the Second Additional District Judge, Amravati, re- 
versed this decision. The Second Additional District Judge held that the 
appellant patwari had incorrectly represented that the full address of the res- 
pondent was not known though he knew it, and therefore the Deputy Com- 
missioner decided not to issue notice. The appellate Court also held that the 
feld had fetched an extremely low price and that it was worth more than 
Rs. 4,000 even in 1941. Lastly, the appellate Court held—and it is this find- 
ing with which we are here primarily concerned—that no demand notice was 
ever issued to the respondent nor a notice of the sale proclamation. The ap- 
pellate Court, relying upon the decision in Kanhayalal v. Reginald’ applied 
the maxim audi alteram partem and held that though the Berar Land Revenue 
Code did not require such notice, that was a rule of natural justice and, there- 
fore, the sale on that ground alone could be set aside. The appellate Court, 
therefore, did not go into the other questions involved in the suit. 

In second appeal Mr. Justice Deo affirmed the decision of the Second Addi- 
‘tional District Judge on the short ground that the decisions in Wasudeo v. 
Namdeo? and Kanhkayalal v. Reginald (cit. sup.) concluded the main question 
in appeal before him. He however granted leave to appeal on the following 


ground: 
“Since an appeal is pending before the Supreme Court from the decision m Kan- 
1 [1951] Nag. 422. 2 [1952] Nag. 172. ê 
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Ravelal v. Reginald, leave is granted to the appellant under clause 10 of the Letters 

Now, before we proceed to consider the questions raised by Mr. Chandurkar 
on behalf of the appellant in this appeal, it is necessary to fotice that upon 
the particular point raised before us, the Supreme Court of India did not give 
any decision. The judgment of their Lordships of the Supreme Court is re- 
ported in Kankatyalal v. Dr. D. BR. Banaji.3 In Kanhayalal’s case also the 
sale was under the Berar Land Revenue Code. In that case, the sale was chal- 
lenged before the then Nagpur High Court: on two grounds, one was that no 
notice had been piven of the sale to the judgment-debtor and, therefore, the 
sale was void because a principle of natural justice had been infringed. The 
other point canvassed in that case was whether a sale made without the per- 
mission of the Bombay High Court which had appointed a receiver of ,the 
properties sold was void. The Division Bench held that a sale without the 
leave of the Court appointing. the receiver was not void but was liable to be 
set aside by the receiver in appropriate proceedings. On the other point, it 
held that the sale was void for want of notice. 

When the matter went before their Lordships of the Supreme Court, they 
reversed the decision of the Nagpur High Court on the former question. They 
held that a sale without leave of the High Court appointing the receiver was 
altogether void and not merely liable to be set aside at the instance of the 
receiver in appropriate proceedings. Having so held, their Lordships observed 
that they were, therefore, not called upon to decide the other question on which 
the sale was impugned, namely, the question whether a rule of natural justice 
had been infringed because no notice had been given to the judgment-debtor 
prior to the sale. In para. 18 of the judgment, Mr. Justice Sinha expressly 
observed as follows (p. 731): 

* ..The High Court has also relied upon the well-known rule of natural justice— 
audi alteram partem—as another reason for holding the sale to be illegal. It is not ne- 
cessary for the purposes of. this case to pronounce upon the difficult question of how far 
a principle of natural justice can override the specific provisions of a statute.” 

In view of these remarks, in our opinion, the question is open for consideration 
by us. 

Mr. Chandurkar urged that in view of the decision of their Lordships of the 
Supreme Court in Kanhatyalal v. Dr. D. R. Banaji (cit. sup.), the binding 
force of the authority of Kanhaiyalal v. Reginald (cit. sup.) has, been taken 
away. It may be that upon the point before us the decision in Kanhayalal v. 
Reginald was not affirmed by the Supreme Court, but neither has -the point 
decided therein been disapproved or reversed. 

The principle of law expreesed by the maxim audi alteram partem has 
been uniformly aceeptd in English Courts for over 150 years. The principle 
is thus expressed in Craies on Statute Law, fifth ed. (pp. 112-8): ; 

“Again, it being a recognised right that ‘no mar is to be deprived of his property 
without his having an opportunity of being heard’ [Cooper v. The Wandsworth Board 
of Works+], it was laid down in that case by Byles, J. that, ‘although there may be no 
positive words in a statute requiring that a party shall be heard, yet a long course of 
decisions, beginning with Dr. Bentley’s case (2 Ld. Raymond 1834), established that 
the Justice of the common law will supply the omissian of the Legislature.” 

In Cooper v. The Wandsworth Board of Works (cit. sup.), the Board of Works 
gave a notice to the owner of a partly built house to demolish it and when it 
was not complied with, the Board through its servants got the building demo- 
lished themselves without any notice to the builder of the house. The Board 
of Works sought to justify their action under the provisions of the 76th section 
of the Metropolis Local Management Act which empowered them to take such 
action. In holding that although the words of the statute taken in their 
literal sense without any qualification at all would create a justification for 


s 
3 [1958] A I. R. 8. O. 725. 4 (1868) 14 0. B. 180, 187. 
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the act which the Board had done, the Court held that the powers granted 
by the statute were subject to a qualification which had been repeated), 
recognised that no man is to be deprived of his property without his havi 

an opportunity of being heard. Wiles J. expressed the rule thus (p. 190): 

“...I apprehend that a Tribunal which is by law invested with power to affect the 

property of one of her Majesty’s subjects, is bound to give such subject an opportunity 
of being heard before it proceeds: and that that rule is of universal application, and 
founded upon the plamest principles of justice.” 
The same was the view taken in Painter v. Liverpool Gas Company.® In 
that case, a gas light company established by statute made a demand for 
rent due from the appellant Painter for gas supplied to him. By the statute 
they were given powers in case of non-payment to recover the rent by issue 
of a warrant and the statute provided that it shall be lawful for the com- 
pany to levy the sum so due by distress and sale of the goods of the party 
-0 neglecting or refusing to pay. After making a demand, the gas 
light company issued a warrant and -without previously summoning or hear- 
ing'the party to be distrained upon, realized the amount. Here again, the 
Court read into the provisions of the Act the duty to hear the party before 
issuing the warrant, founding it upon principles of natural justice. Lord 
‘Chief Justice Denman observed (p. 4438): 

“_,.But, in the present case, I am of opinion that the wdrrant ought to have been 
issued upon summons of the party. The warrant states that the plaintiff, having con- 
tracted with the defendants for a supply of gas from them, refused, after demand made 
im writing, to pay the rent due to them for gas consumed by him, whereof he was duly 
convicted. The very terms of this warrant, referring to a conviction, make it evident 
that the party ought to have been summoned to shew either that he had not refused 
to pay, or that he had an excuse for not paying. Therefore we are called upon by gene- 
ral principles to say that this warrant is illegal, because the party against whom it is 
issued had no opportunity gtven him of shewing that he ought not to be convicted.” 
In the same case, the learned Chief Justice referred with approval to the rémarks 
-of Lord Kanyon in Harper v. Carre as follows (p. 275): 

“...It is an essential rule in the administration of justice that no man shall be 
punished without being heard in his defence; the party must be summoned before a 
‘warrant of distress is granted, as we decided in R. v. Benn; and on that summons many 
circumstances may appear to shew that a warrant of distress ought not to be granted.” . 

In the instant case, such circumstances are also found proved. The Courts 
below found that the respondent was a resident of Calcutta and the feld 
was sold at Badnera; no demand for the arrears was made by the patwari 
though the latter had falsely represented that he had made such a demand 
and had also falsely stated to the Tahsildar that he did not know the correct 
Address of the respondent. 


Mr. Chandurkar also brought to our notice a decision of the Nagpur High 
Court in Provinctal Government, Central Provinces and Berar v. Ramsing On- 
kardas,’ where Pollock J. has observed that no notice to a defaulter is required 
by the Code. The observation was made in-the peculiar circumstances of that 
case. There the recorded holder of a field had died but the legal representatives 
had carelesaly not got his name removed from the revenue records nor substituted 
their own. Therefore, the revenue authorities issued a prohibitory order to 
the deceased recorded holder but without notice to his heirs and the field 
-was sold. It was under these circumstances that the sale was upheld. In 
that case a prohibitory order had been served albeit on a dead person and 
in ignorance of his death and, therefore, that was not a case, as here, where 
no notice at all was ever served or attempted to be served. Moreover, in that 
ase the want of notice to the legal representatives was not attacked upon the 


5 (1836) 111 E. R. 478. decided on March 15, 1943, by Pollock J- 
6 (1797) 7 T. R. 270. (Unrep.). . 
7 (1948) Second Appeal No. 820 of 1940, 
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wider principle that it was opposed to natural justice, as it has been before 
Bs. 
. The decision of the learned single Judge was, in our opinion, a correct deci- 
sion and we say so with respect. We hold that though the provisions of the 
Berar Land Revenue Code do not prescribe that a notice shall be given 
before the property of a defaulter is sold, it is a principle of natural justice 
that the defaulter shall receive such a notice before his property is sold. 
Therefore, in the absence of any notice the sale was liable to be set aside, 
This is sufficient to dispose of this appeal and we need not go into the other 
questions canvassed on behalf of the appellant by Mr. Chandurkar or any 
ef the other questions which the Courts below left open upon the respective 
conclusions to which they came. The appeal is dismissed with costs. 
Appeal dismissed. 


CRIMINAL REVISION. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval. 


SHANKARLAL BHOLARAM v. MOHAMMAD AYYUB 
MADARAN MOMIN.” 

Criminal Procedure Code (Act V of 1898), Secs. 190(1), 2083—Complaint filed before 
Magistrate and complainant examined—Subsequent police challan filed before same 
Magistrate alleging same facts and offence—Magistrate dismissing complaint on ground 
that there could not be two proceedings against same accused by same parties—Valid-~ 
ity of order dismissing complaint—Whether grounds specified in s. 190(1) upon whic 
Magistrate empowered to take cognizance of offence mutually exclusive. ; 

The grounds upon which under s. 190(1) of the Criminal Procedure Code, 1898, a 
Magistrate is empowered to take cognizance of an offence are not mutually exclu- 
give, and, therefore, tf one of the grounds is already there, the Magistrate cannot 
reject a request to proceed on other grounds. x 

Mukania v. AchaHa,’ referred to. ` 


Tur facts appear in the judgment. 


H. N. Phadke and V. M. Golwalkar, for the applicant. 
N. 8. Nandedkar, for the opponents-accused. 
Ñ. L. Abhyankar, for the State. 


Korvat J. This is an application for revision directed against an order 
passed on January 20, 1959, by Mr. G. R. Dewaikar, Magistrate, First Olass, 
Kamptee, dismissing a complaint filed by the applicant Shankarlal against the 
four opponents. 

The complaint was filed on October 6, 1958, and the complainant Shankar- 
lal was examined on October 13, 1958. Thereafter a police challan came to 
be filed before the same Magistrate on October 21, 1958. The challan alleged 
substantially the same facts and made out the same offences. The Magistrate, 

_however, for some reason returned the challan. It was re-presented before 
him on October 27, 1958, when he felt that it was triable by a Second Clase 
Magistrate and therefore ordered it to be sent to such a Magistrate after ob- 
taining orders of the Additional District Magistrate. In consequence of this 
order, he further ordered on October 28, 1958, that the complaint filed om 
October 6, 1958, should be stayed to await the decision of the Additional Dis- 
trict Magistrate upon the challan. í 

*Dseidsd, Auguat 7, 1959. Criminal Revision 1958, confirming the order pamed by G. R. 

Application No. 171 of 1959, from the order Diwaiker, j Firsb ane 


te, 
‘parod T. L. Junankar, Additional Searions in Criminal Case No. Nil of 1958. 
‘adge, Nagpur, in Criminal Revision No. 28 of 1 [1052] ALR. Rajasthan 160. 


> 
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Meanwhile the applicant applied for transfer of his complaint upon the 
ground, amongst others, that the Magistrate had already pronounced his opi- 
nion that the offences complained against in the complaint were triable by a 

d Class Magistrate. The transfer application was dismissed by the Addi- 
tional District Magistrate; but in passing the order the Additional District 
Magistrate observed that the offences disclosed both in the challan and in the 
complaint were triable by Mr. Dewaikar himself, that is to say, a First Class- 
Magistrate. Thus both the challan and the complaint went back to the file 
of Mr. G. R. Dewaikar. Thereafter he passed the impugned order on January 
20, 1959, which is as follows: 

“Already case No. 1500 of 1958 has been.registered on these very facts on the report 
of the police. There cannot be two proceedings on the same allegationa against the 
game accused by the same parties. This complaint which is redundant is therefore dis—. 
missed. File.” 

Now, it is to be noticed that after the Additional District Magistrate had 
expressed the view that both the complaint and the challan were triable by 
Mr. Dewaikar, both of them were before the learned Magistrate. The com- 
plaint was filed earlier and if at all the Magistrate had a choice to make he 
might have exercised his choice in favour of retaining the complaint and dis- 
missing the challan but it seems to me that the Magistrate had no such choice 
in the instant case. 

The complaint could not have been dismissed. Section 203 of the Code of 
Com Procedure confers a power on the Magistrate to dismiss a complaint 

` “If, after considering the statement on oath (if any) of the complainant...there is: 

te iia jadarient iio sufitent gedénd for procesitag® : 
The sufficient ground which the Magistrate advanced in the instant case was 
that there could not be two proceedings against the same accused by the same 
parties, I do not see how the Magistrate could have come to the conclusion 
that there would have been two proceedings having regard to the provisions 
of s. 190(1) of the Code of Criminal Procedure to which no reference appears 
to have been made by the Magistrate. 

Under s. 190(1), a Magistrate is empowered to take cognizance of an offence 
upon three grounds: (a) upon receiving a complaint of facts which constitute 
such offence; (b) upon a report in writing of such facts made by any police 
offcer; and (c) upon information received from any person other than a police 
officer, or upon his own knowledge or suspicion, that such offence has beer 
committed. Therefore, the Magistrate in the instant case could certainly have 
taken cognizance of the offence upon the complaint filed before him. There is no- 
thing in sub-s. (1) of s. 190 to indicate that the grounds for proceedings are 
mutually exclusive, and that if one of the grounds is already there, the Magis- 
trate must reject a request to proceed on other grounds as he has done in, the 
instant case. I am fortified in my view by the decision of a Division Bench 
of the Rajasthan High Court reported in Mukanta v. Achalia’. Chief Justice 
Wanchoo delivering the judgment on behalf of the Division Bench, after quot- 
ing s. 190(1), laid down (p. 161): 

“Tt is open to a Magistrate to act on any one of these three grounds but these threes 
grounds are not, in our opinion, mutually exclusive and it is possible for a Magistrate 
to take cognivance, of any offence upon two or more of such grounds eg. both upon 
recetving a complaint and on a police report. We may, in this connection, refer to 
BHARAT KISHORE v. JUDHISTIR MODAK,^ which is a full bench decision. In that 
case tt was held that the alternatives upon which a Magistrate might take proceedings 
could not be treated as mutually exclusive and it was not correct to say that a magis- 
trate while taking cognizance of an offence should have done !t under some one of the 
alternatives to the exclusion of the other. It follows, therefore, that if Magistrate has 
both a complaint and a police report before him about the same offence, he can take 
cognizance of that offence on the basis of both. The further question whether after 


1 [1952] ALR. Rajasthan 160. 2 [1029] ALR. Pat. 478, ¥.B. 
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taking cognizance on the basis of both, he can amalgamate them and hold a joint trial 
-of the accused named in the police report as well as in the complaint depends upon 
S. 239 of the Criminal P.C. and the discretion of the Magistrate, which has to be exer- 
«cised according to the circumstances of each case.” 
The application for revision is allowed and the order dismissing the complaint 
is set aside. The complaint shall now be amalgamated and tried jointly with : 
Criminal Case No. 1500 of 1959.’ 

Application allowed. 


[NAGPUR BENCH]. 


Before Mr. Justice Kotval. 


THE STATE OF BOMBAY v. MOHAMADKHAN HASSANKHAN.* 

‘Criminal Procedure Code (Act V of 1898), Secs. 286, 540, 207A(3)—Witnesses not examined 
before committing Magistrate—Whether prosecution can examine such witnesses 
in Sessions Court—Prosecutor’s right to examine witness whether Hmited to witnesses 
summoned for examination by prosecution—Right given to accused by s. 207A(3) 
when exercisable. 

Under s. 286 of the Criminal Procedure Code, 1898, the prosecution may examine 
in the Sessions Court witnesses other than those mentioned before the Committing 
“Magistrate. 

Section 286(2) of the Criminal Procedure Code, 1898, does not limit the right of 
the prosecutor to examine such witnesses as have been summoned only. If the 
prosecution have additional witnesses ready and available to them for giving evi- 
dence and keep them in attendance, their evidence can be recorded. Where the 
evidence of such witnesses is allowed to be led, the Court in its discretion may 
give sufficient time to the defence to prepare itself for croas-examination and if need 
be, the Court may ask the prosecution to state in writing the gist of what these 
witnesses are going to depose. 

Bhagwan Singh v. State- of. Punjab- In Tè 2: K. Narayana Reddi’ and Niamat v. 
Emperor,’ referred to. 

In re K. V. R. S. Mani, distinguished. 

The right given to an accused by s. 207A(3) of the Criminal Procedure Code, 
1898, to be furnished with copies of all’ the documents mentioned in s. 173 of the 
Code, particularly the case diary statements recorded by the police, can only arise 
where such statements are recorded and not otherwise. 


Tur facta appear in the judgment. 


N. L. Abhyankar, Special Government Pleader, for the State. 
8. R. Ahmad, for the opponent. 


Korvan J. The opponent Mohamadkhan, son of Haseankhan, aged about 25, 
‘by occupation a bidi manufacturer, of Nagpur, is being prosecuted before the 
First Additional Sessions Judge, Nagpur, for an offence under s. 366 of the 
Indian Penal Code in Sessions Trial No. 34 of 1959. The prosecution alleged 
that he was responsible for kidnapping one Mst. Lila, wife of Karndas, who 
was a worker in the bidi factory owned by him. Mst: Lila had been working 
there during the year 1958 and on or about July 16, 1958, she had a quarrel 
with her husband Karudas. As a result of the quarrel she left her husband’s 
place and was going to her grandmother’s place at about 8-30 or 9 p.m. ‘At 
about this time the opponent is said to have met her on the road and persuad- 
ed her to accompany him. She was taken to the house of Habibkhan (P.W. 5) 

“Decided, August ld, 1959. Criminal Re- 1 [1952] A. L R. S.C. 314. 
vision Application No. au of 1059, Suig ont out 2 (1940) 42 Cr. L. J. 404. 


-of orders passed by T Junankar, Addi 3 (1056) 37 Or. L. J. 743, F.B. 
Jutige, Ne gonn in Boasicas Trial Ne 34 of I 1068. 4 [1951] A. L R. Mad. 707. 
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‘where she was kept for two days. With the merits of these allegations I am 
not here concerned. 

After part of the prosecution evidence had been tendered before the: 
Sessions Court, the sessions trial was by order dated July 22, 1959, of the 
Sessions Judge, Nagpur, transferred from the Court of Mr. B. V. Patwardhan.. 
Extra Additional Sessions Judge, Nagpur, to the Court of Mr. T. L. Junankar,. 
First Additional Sessions Judge. The order impugned in this revision appli- 
eation was passed on July 22, 1959. 

A day before the case was transferred as stated above, the prosecution filed 
an application before Mr. Patwardhan that three witnesses whom the prose- 
cution had not examined during investigation should be allowed to be sum- 
moned and examined in the interests'of justice. The three witnesses were 
Dr. Kanikdaley, the Radiologist, Mayo Hospital, Nagpur, Karudas, the hus- 
band of the complainant Mst. Lila, and Rama, her father. In their application! 
dated July 20, 1959, the prosecution indicated that the evidence of the hus- 
band was necessary on the question of the proof of marriage and lawful 
guardianship of Mat. Lila, on July 16, 1958, and the father’s evidence was 
necessary in order to prove her age and the report relative to the birth of 
Mat. Lila made to the police on May 24, 1941. The Extra Additional Sessions 
Judge Mr. Patwardhan rejected this application so far as the last-mentioned 
two witnesses were concerned. Thereafter, as I have said above, the trial was 
transferred oe the Court of Mr. T. L. Junankar, the First Additional Sessions- 
Judge, Nagp 

On sak 22, 1959, the prosecution put in a further application before- 
Mr. Junankar. By this application they prayed that they would produce Karudas. 
and Rama before the Court and that they should be permitted to examine those 
Witnesses for the prosecution. The application also stated that when the coun- 
sel for the prosecution opened the case, he had specifically referred to the evi- 
dence of Karudas and Rama and had stated that they would be examined as 
additional witnesses though they were not examined before or mentioned in the 
challan. The Additional Sessions Judge rejected this application for the 
following reason. 

“A, similar application was already made to Shri Patwardhan, Extra Addl. Sessions 
Judge, Nagpur, and was rejected by him on 21-7-1959. Parties heard. I do not think 
that I should review that order dated 20-7-1959 nor do I think that this Court has: 
power to review the same. The application is rejected.” 

Thereafter on July 25, 1959, the prosecution made a further attempt to get 
in the evidence of those two witnesses. They made another application reite-- 
rating that in the opening address under s. 286 of the Code of Criminal Pro- 
cedure, the Public Prosecutor had stated that additional evidence will be- 
adduced by examining Karudas, the husband of the prosecutrix, and Rama, 
the father of the prosecutrix, for proving the fact of lawful guardianship at 
the time of the commission of the offence and the age of the prosecutrix at the 
day of the incident with reference to the birth date of Mst. Lila as shown in the 

i of births. The prosecution also explained that they were not seeking the - 
help of the Court for issuing process to these witnesses to secure their atten- 
dance for giving evidence before the Court but that the prosecution would be 
producing those witnesses and would keep them in attendance without the aid” 
of the Court and they claimed that under these circumstances they were 
entitled to examine these witnesses. This application also was rejected by the 
Additional Sessions Judge on the same day for the following reasons: 

“The defence counsel opposes the application. It will be seen that this request was 
made to my predecessor Shri Patwardhan and was rejected. Today all the witnesses for 
the prosecution have been examined and the case has almost come to an end. To permit 
the prosecution to examine the said witnesses now would cause serious prejudice to the 
accused. The statements of the said witnesses were never recorded by the police and the,- 
accused cannot be said to have any effective material to cross-examine the witnesses with 
any success. To permit the prosecution to examine the witnesses at this stage will have- 
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dn fact the effect of filling up the gape in the prosecution case. Further I am being asked 
to review my own order.” 

Now, it seems to me that the first reason given by the First Additional Ses- 
sions Judge that his predecessor had rejected a similar request is wholly in- 
correct. The request made to the predecessor of the First Additional Sessions 
Judge, namely, Shri Patwardhan, was not that the prosecution should 
be allowed to examine the witnesses they had produced but that the witnesses 
should be allowed to be summoned, a request ‘which, as I shall presently show, 
could legitimately have been rejected by that Judge. The request made to the 
First Additional Sessions Judge, however, was merely that the witnesses whom 
the prosecution had themselves produced and who were actually present in 
Court on that day should be examined. The first reason given, therefore, for 
rejecting that application does not appear to me to be correct. 

I also do not see much point in the second reason given in the order that all 
the witnesses for the prosecution had been examined that day and that the 
ase had almost come to an end. The fact remains that on the day on which 
the request to examine the witnesses was rejected, the prosecution case had not 
deen closed. That it had almost come to an end is hardly a relevant consi- 
deration. The third reason advanced was that the examination of these pro- 
secution witnesses would seriously prejudice the accused because the state- 
ments of the witnesses were never recorded by the police and the accused 
would not have any effective material to cross-examine the witnesses with any 
‘success, and moreover, it would help the prosecution to fill up the gaps in the 
«ase. These were also the main grounds upon which the application for revi- 
sion before me was contested on behalf of the opponent by Mr. Ahmed appear- 

ing on his behalf. 

E cases of trial by a Court of Session, the procedure in this behalf is pre- 
scribed by s. 286(1) of the Code of Criminal Procedure. Under that section, 
when the Judge is ready to hear the case ‘‘the prosecutor shall open his case 
by reading from the Indian Penal Code the description of the offence charged 
and stating shortly by what evidence he expects to prove the guilt of the 
accused’’. Then subs. (2) prescribes that ‘‘the prosecutor shall then examine 
his witneeses’’. It is to be noted that in the instant case there is an averment 
that the prosecutor had in opening his case mentioned the names of these 
two witnesses as witnesses whom the prosecution will examine in addition to 
the witnesses mentioned before the Committing Magistrate. This statement 
in the application was never controverted on behalf of the accused. 


Now, it seems to me that ordinarily in a criminal trial it is the right of the 
‘prosecution to examine as many witnesses as they choose unless their right is 
curtailed by some provision of law. There is nothing in the Code of Criminal 
Procedure to limit the right of the prosecution only to examining witnesses 
examined before the Committing Magistrate, and in so far as s. 286 gives the 
prosecutor an option to examine his witnesses after opening his case, it seems 
to me that the prosecution may examine in the Sessions Court witnesses other 
than. those mentioned before the Committing Magistrate. 


No doubt, at this stage, it would not be open to the prosecution to have fresh 
witnesses summoned for the purpose of their evidence being taken and consi- 
dered in the trial. To that extent the rejection by Mr. Patwardhan of their 
Application to summon new witnesses was, in my opinon, justified. 

But the position here is that the prosecution realized their error and abiding 
by the order passed by Mr. Patwardhan, produced the two witnesses whom 
they wished to examine on July 25, 1959. This was done while the prosecu- 
tion case was still being heard and had not been closed. Section 286, gub- 
s. (2), was therefore clearly attracted. It says that ‘‘the prosecutor shall then 
examine his witnesses’’ and that does not limit the right of the prosecutor to 
examine such witnesses as have been summoned only. If the prosecution have 
additional witnesses ready and available to them for giving evidence and keep 
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them in attendance, their evidence, in my opinion, can be recorded and there 
is no legal impediment to that course. 

A consideration of the provisions of s. 540 of the Code of Criminal Proce- 
dure also leads to the same conclusion. That section, however, gives the Court 
8 discrétion to examine at any stage of any inquiry, trial or proceeding any 
person in attendance though not summoned as a witneas. That however is ths 
power vested in the Court itself. I refer to that power because it does not 
seem to me that the Additional Sessions Judge in rejecting the application 
dated July 25, 1959, in the instant case adverted to that power which he un- 
doubtedly had. 


Then I turn to the question of prejudice which is the main plank upon 
which the arguments in revision were based. I am in the first instance unable 
to see how any prejudice arises in the instant case. At the stage at which the 
request to examine the two witnesses was made, the prosecution case was still 
being unfolded and their summoned witnesses were being examined. , Their 
ease had not been closed. The so-called prejudice in the instant case appears 
to me no more and no less than the sort of prejudice—if at all it may be called 
prejudice—which is always occasioned when a prosecution is launched, against 
an accused and prosecution witnesses are examined against the accused. 
Moreover, no grievance at all was made before the Additional Seasions Judge 
that the examination of these witnesses would prejudice the accused or that 
he was not prepared to cross-examine , 


It was then urged that if the witnesses had been dilpwed TEE the 
accused would have been taken by surprise. If such an objection had been 
made before the trial Court or is even now made after the case goes back, I 
have no doubt that the First Additional Sessions. Judge will in his discretion 
give sufficient time to the defence to prepare itself for the cross-examination. 
If need be, the trial Court may ask the prosecution to state in writing the gist 
of what these witnesses are going to depose. That such a course is permissible 
and proper is established by the Full Bench case of Nismat v. Emperor.’ Thus 
the objettion would be obviated that these witnesses were not examined by 
the police during the investigation, and surprise would be caused to the ac- 
cused if they depose for the first time before the Firat Additional Sessions 
Judge. If these safeguards are observed, in my opinion there will be no pre- 
judice caused to the accused by the mere fact of these three witnesses being 
examined as additional witnesses over and above those who have been sum- 
moned. I am fortified in the view that I -have taken by the observations of 
their Lordships of the Supreme Court in Bhagwan Singh v. State of Punjab? 
end hy en enclos case decided by tie Madras Migh Conort in I FeR: E. Nara- 
yana Reddi.3 


Mr. Ahmed relied on the decision of the Madras High Court in In re K. FY. 
R. 8. Mansi.4 That was a case where a request to examine an additional wit- 
ness was made after the examination of all prosecution witnesses and after the 
prosecution had closed their case. Obviously, different considerations would 
prevail under those circumstances. 


Reference was then made to the provisions of s. 207A, sub-s. (3), of the Code 
of Criminal Procedure which was recently added by the amending Act No. XXVI 
of 1955, It was contended that the view I have taken above would take away 
the right conferred upon the accused by the said sub-section, to be furnished 
with copies of all the documents mentioned in s. 173 of the Code of Criminal Pro- 
cedure, particularly the case diary statements recorded by the police. In my 
opinion, it is not necessary in the present case to consider to what extent these 
new provisions of law impinge upon the right of the prosecution to examine 
all such witnesses as they can keep in attendance and are willing to give evi- 
dence, because in the present case, the police have admittedly not made any 


1 (1986) 87 Cr. LJ. 742, ra. 3 (1940).42 Cr. L. J. 404. 
2 [1952] ALR. 8.0. 14. 4 [1951] ALR. Mad. 707. . 
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record of their statements during investigation. The new right given to am 
accused can only arise where such statements are recorded and not otherwise. 

Mr. Ahmed then urged that by examining the two witnesses, the prosecutiom 
were merely trying to fill up gaps in the prosecution case in so far as they 
were trying to prove the age of the girl dnd the facts relative to her lawful 
guardianship. He urged that the Sub-Inspector who had investigated the case 
had been examined and in cross-examination he had admitted that the wit- 
nesses Karudas and Rama had been examined by him but they had nothing to 
state and that, therefore, a new case was now being sought to be made out 
through their evidence. Should it be found that the witnesses Karudas and 
Rama had been questioned by the police anent certain facta and had stated 
before the police that they had no knowledge of them and nevertheleas that 
they are subsequently deposing to those facts before the Sessions Court, then 
that would be a circumstance which would affect the credibility of their evi- 
dence and may lead to a disbelief of it; but I am unable to see how upon that. 
ground it can be held that the prosecution are not entitled to examine them 
at all. All the circumstances relative to the so-called prejudice which 
Mr. Ahmed has placed before me seem to be mere circumstances tending to 
show that these witnesses should not be believed, which is a matter which I 
have no doubt the learned First Additional Sessions Judge will consider after 
their evidence is recorded. 

I allow the application for revision, set aside the orders dated July 22, 1959, - 
and July 25, 1959, of the First Additional Sessions Judge in Sesaions Trial 
No. 34 of 1959 and order that the two witnesses Karndas and Rama shall be 
examined as prosecution witnesses on their production by the prosecution and 
subject to what I have observed in this order. 

Application allowed. 


) 
+ 


Before Mr. Justice Shah and Mr. Justice Naik. 


RAMJI LAKHAMSI BUDHADEV v. HARSHADRAI NANDALAL BHUTA.* 

Indian Penal Code (Act XLV of 1860), Secs. 415, 420, 24—Complainant entering into con- 
tract with accused on false representation by latter that they were partners of parti- 
cular firm—Breach of contract by accused—Whether offence of cheating committed 
by accused. 

A complaint was filed charging accused Nos. 1 and 2 with having committed an 
offence under s. 420, Indian Penal Code, 1860, and accused No. 3 with having abetted 
the commission of that offence. It was alleged m the complaint that accused No. & 
persuaded the complainant to enter into a contract shipping a certain quantity of 
goods with a firm on a representation that accused Nos. 1 and 2 were partners of 
that firm and that accused Nos. 1 and 2 confirmed the representation and it turned 


out, after the contract was broken and the consignment was not booked, that accused ` 


Nos. 1 and 2 were not the partners of the firm but same other persons were in truth 
the partners of that firm and that but for the representations made, the complainant 
would not have entered Into the contract— 

Held, that the use of the expression “cause” in s. 415 of the Indian Penal Code 
postulates a direct and proximate causal connection between the act or omisaion and 
the harm and damage to the victim, and 

that as, in the present case, there was no direct relation of cause and effect bet- 
ween the representation alleged to be made and the harm and damage to the com- 
plainant as a result of the breach of the contract, an offence under s. 415 of the Code 
was not committed in consequence of the accused persuading the complainant to 
enter into the contract for shipment. 

Harendra Nath Das v. Jyotish ian aati 


*Decided, August 21, 1959. Criminal Revi- Magistrate, lanade, Bombay, 


sign Application No. 302 of 1959, ‘against the in Case Toe ON of 1958. 
order passed by V. M. Gehani, Presidency ] (1924) I. L. R. 52 Cal. 188. 
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Tues facts appear in the judgment. 


H. P. Dastur, instructed by Dastur & Co., for the applicant-original com- 
plainant. 

E. B. Ghaswala, instructed by Jeshtaram & Co., for opponents Nos. 2 to 4. 

VY. T. Gambhirwala, Assistant Government ‘Pleader, for the State. 


Suan J. The petitioner filed a complaint in the Court of the Presidency 
Magistrate, 19th Court, Bombay, charging accused Nos. 1 and 2 with having 
committed an offence under s. 420, Indian Penal Code, and accused No. 3 with 
having abetted the commission of that offence. It was alleged in the complaint 
that accused No. 3 persuaded the petitioner to enter into a contract shipping 
2,000 tons of oil-cake on board s.s. ‘‘Dmitri Donskoy’’ with the Atlas Engi- 
neering Company on a representation that accused Nos. 1 and 2 were partners 
of that firm, and that accused Nos. 1 and 2 confirmed the representation and 
it turned out, after the contract was broken and the consignment was not 
booked, that accused Nos. 1 and 2 were not the partners of the Atlas Engi- 
neering Company, and that two other persons Babubhai Rikahchand and Lal 
bhai Babulal Shah were in truth the partners of that firm and that, but for the 
representations made, the petitioner would not have entered into the contract. 
Holding that no prima facte case was made out for issuing process against 
the accused, the trial Magistrate discharged the accused and dismissed the com- 
plaint. In the view of the learned Magistrate the possibility of the petitioner 
knowing that the proprietors of the Atlas Engineering Company were not the, 
accused could not on the evidence be excluded and that in any event it could 
not be said that but for the representation made by accused No. 8 that accused 
Nos. 1 and 2 were partners of the Atlas Engineering Company, the petitioner 
may not have entered into the said contract. The correctness of the order of 
discharge is challenged in this revision application. ` 

This is one of those cases, in which a civil dispute is sought to be litigated 
in a criminal Court under the guise of a charge of cheating. The substance of 
the complaint is that the petitioner entered into a contract for shipment with 
the Atlas Engineering Company, that that contract was broken and that the 
persons responsible for committing breach of the contract were accused Nos. I 
and 3, who, though they had no interest in the Atlas Engineering Company, 
held accused Nos. 1 and 2 out as partners of that firm. Prima faote such & 
plea will sustain in a civil Court a claim for damages for breach of contract 
and the petitioner may seek to hold accused Nos. 1 and 2 liable for holding 
themselves out as partners of the Atlas Engineermg Company. An action 
may also lie in damages against accused No. 3 for the part alleged to have been 
played by him. But we fail to appreciate how, on the allegations in the com- 
plaint, an offence can be made out against the three accused or any of them. 

Section 415, Indian Penal Code, defines cheating. That section is 
in two parts. Deception by fraudulently or dishonestly inducing a per- 
son to deliver any property to any person or to consent that any person shalt 
retain property is cheating under the first part of the definition. Deception 
of any person by intentionally inducing that person to do or omit to do any- 
thing which he would not do or omit if he were not so deceived, and which act 
or omission causes or is likely to cause damage or harm to that person in body, 
mind, reputation or property is cheating, under the second part. Under the 
first part, one of the important ingredients of cheating is that the act of the 
accused must be done fraudulently or dishonestly and the act must result im 
inducing the person deceived to deliver property or consent to retention of 
property. For the application of the second part two conditions must be ful- 
filled: a person must be intentionally deceived to do or omit to do some- 
thing which he would not otherwise do and such act or omission causes or 
is likely to cause damage or harm to the person deceived in body, mind, repu- 
tation or property. Section 420, Indian Penal Code, is an aggravated form of 
cheating. If a person cheats another and thereby dishonestly induces the per- 

L.B.—106. 
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son deceived to deliver any property to any person, or to make, alter or destroy 
the whole or any part of a valuable security and anything which is signed or 
sealed and which is capable of being converted into a valuable security, he is 
liable to be punished under this section. Evidently, in this case on the allega- 
tions made, there is no delivery of property to any person or the making, alte- 
ration or destruction of the whole or any part of a valuable security or any- 
thing which is signed or sealed. Nor can it be said that the delivery, if any, 
is by dishonest inducement. The accused are alleged merely to have induced 
the petitioner to enter into a contract of consignment of oilcake. An act is 
done ‘‘dishonestly’’ if it is done with the intention of causing wrongful gain 
to one person or wrongful loss to another person (see s. 24, Indian Penal Code) 
and it is ‘not the case of the petitioner that in inducing the petitioner to enter 
into a contract, there was any intention to cause wrongful gain to the accused 
or to cause wrongful logs to the petitioner. 

The complaint does not make out a case that by fraudulently or dishonestly 
inducing the petitioner to deliver any property or to consent to the retention 
of any property, the petitioner has been cheated. Assuming on the allega- 
tions made in the complaint, that but for the representation that accused Nos. 1 
and 2 were the partners of the Atlas Engineering Company, the petitioner 
may not have entered into the contract with that firm, an offence of 
cheating is not committed, unless the representation causes or is likely to cause 
damage or harm to the victim. The use of the expression ‘‘cause’’ postulates 
a direct and proximate causal connection between the act or omission and the 
harm or damage to the victim. There is in the case nothing in the complaint 
which may support the contention that damage or harm was caused or was 
likely to be caused by reason of inducement eats to the petitioner to enter 
into the shipping contract. The damage may, if at all, arise out of the breach 
of the contract, but, there is no direct or proximate connection between the 
inducement and the damage or harm to the petitioner arising out of the breach 
of contract. 

The view that we have taken is supported by the view press by the 
Caleutta High Court in Harendra Nath Das v. Jyotish Chandra Datia', where 
the manager of a firm was induced by false representation of the accused to 
accept a bought note from a non-axistent firm for the purchase of jute, and to 
sign a receipt for the note. It was held (as to the receipt) that the case did 
not fall within the first part of s. 415, Indian Penal Code, as the accused had 
no intention to cause wrongful logs or wrongful gain to any one by inducing 
the manager to make out or give a receipt for the fhe: boaghi note; and (as to 
the note) the case did not fall within the second part of s. 415, Indian Penal 
Code, as no loss to property or harm to the manager’s reputation resulted proxi- 
mately and necessarily from the act itself which he was induced to do, viz, 
acceptance of the contract. 

There being in this case no direct relation of cause and effect between the 
representation alleged to be made and the harm or damage to the petitioner 
as a result of the breach of contract an offence under s. 415, Indian Penal Code, 
has not been committed in consequence of the accused persuading the peti. 
tioner to enter into the contract for shipment. The rule is, therefore, discharged. 


Rule discharged. 


- 3 (1924) L L. R. 52 Cal. 188. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Raju. 


GULABRAO ANANDRAO v. RAMJI ANANDRAO.” 

Hindu law—Jotnt family property—Nucleus of joint property—Burden of proof how dis- 
charged where plaintiff alleges that certain property acquired with help of nucleus 
of jJotnt family property. 

When a plaintiff files a suit alleging that a certain property belongs to a joint 
family, the initial burden is on the plaintiff to prove his assertion that the property 
in question is joht family property. This burden can be discharged by the plaintiff 
by showing that the property was purchased from joint family funds or by joint 
labour or by showing that the joint family possessed joint family property, that the 
nucleus of joint family property either proved or admitted was of such a nature 
that with its help the property in controversy could have been acquired. If the 
existence of a Joint family nucleus or property is either admitted or proved, ft must 
‘be shown that the nucleus was of such a character that with its help the property in 
controversy could have been acquired. 

If the initial burden of proof resting on the plaintiff is thus discharged, then the 
‘burden would shift to the defendant to prove that the property in question was 
acquired ‘by himself with his own self-acquired property and without the aid of the 
joint property or joint family funds or income, or that the Income derived from the 
ancestral lands had been kept intact or was not available to him. 

Shrinivas Krishnarao Kango v. Narayan Dev}i Kango,’ referred to. 


Tes facts appear in the judgment. 


N. B. Chandurkar, for the appellant. 
E. K. Manohar, for the respondents. 


Rasu J. This appeal arises out of a litigation between members of a Hindu 
family. The appellant Gulabrao, son of Anandrao Zade, is the original defend- 
ant No. 2. 

The suit was filed by two plaintiffs, who are brothers of the appellant, name- 
4y plaintiff No. 1 Ramji and plaintiff No. 2 Gunderao, both sons of Anandrao 
Zade, who died on March 9, 1938, leaving behind four sons, Shamrao (defend- 
ant No. 1), Gulabrao (defendant No. 2—appellant), Ramji (plaintiff No. 1) 
and Gunderao (plaintiff No. 2), and three sons of a deceased son Vithoba. 
The three sons of fhe deceased Vithoba are defendants Nos. 3 to 6. Anandrao 
also left behind him his widow Radhabai who died on April 16, 1951. The two 
plaintiffs filed fhe suit for partition and separate possession of their 2/5ths 
share in the joint family properties mentioned in Schedules A and B attached 
to the plaint. Schedule A refers to the immovable property and Schedule B 
refers to the movable property i.e. ornaments, household utensils, cattle and 
-eash. The immovable properties are fields at mouza Khumari, mouza Jirola, 
mouza Chargaon, mouza Raulgaon, and houses and kothas at mouzas Khumari 
and Dorli and an open site at Khumari. 

In this appeal it is not necessary to refer to all the points of contention 
‘between the parties at the time of the suit because in appeal only one point 
thas been urged. In appeal it is urged that the lower Court, namely, that of 
+he 5th Additional District Judge, Nagpur, which had passed a preliminary 
decree in favour of the two plaintiffs, for their 2/5ths share in the joint family 
properties, erred in holding that the fields at Chargaon and Raulgaon and the 
"houses and kotha at Dorli are joint family properties. The contest in appeal 
"between the parties relates only to these properties. 

* Decided, August 25/20, 1 1959. First Appeal Nagpur, in Civil Suit No. 25-A of 1952. 


No. 180 of 1953, from the decree passed by 1 [1955] 18.0.R. 1, s.0. 57 Bom. L.R. 678. 
N. O. Trivedi, Sth Additional District Judge, 
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With regard to these properties, the plaintiffs’ case was that although the 
fields at Chargaon and Raulgaon were purchased in 1942-43 in the names of 
Shamrao, the eldest son of Anandrao, and Gulabrao, the second: son, they were 
really purchased out of the income ‘and savings of the joint family, that al- 
though Shamrao was the eldest brother the real de facto management was ip 
the hands of Gulabrao. Similarly, as regards the house and ketha at Dorli, 
plaintiffs’ case is that although these were purchased in November 1942’ im the 
name of Gulabrao alone they were purchased from out of the joint family 
fonds and are really joint family property. 

On the date of the suit defendant No. 5 Nilkanth was a minor and his 
guardian-ad-litem was defendant No. 3 Damodhar. He filed a separate writ- 
ten statement wherein the pleas taken by defendanta Nos. 1 to 4 were substan- 
tially repeated. 

In their written statement so far as material for the purposes of this appeal, 
defendants Nos. 1 to 4 contended that Gulabrao was not the de facto manager 
but in fact ever since he was a child of 5 years Gulabrao has been residing: 
at Dorli with his mawasa Manaji although occasionally he used to visit Khu- 
mari at the time of Aangam or harvest to receive his share of the joint family 
income. The defendants denied that the properties at Raulgaon and Chargaon 
had been acquired from the income of the joint family properties. According 
to them these properties were purchased by Gulabrao with his separate funds 
although the sale-deed mentioned the names of Shamrao and Gulabrao as pur- 
chasers. It was averred in the written statement that Manaji had gifted his 
house to Gulabrao by a gift-deed dated March 9, 1934, that Gulabrao also 
managed and continued to manage the kirana shop of Manaji, that the pro- 
perty was acquired by Gulabrao for himself out of the income from the kirane 
shop at Dorli which belonged to him solely after the death of Manaji who die@ 
in 1940. In the written statement it is also affirmed that Gulabrao got from 
Manaji cash and movables worth Rs. 6,000. As regards the properties at Dorli, 
viz. the house and kotha, it was pleaded that these were also purchased by 
Gulabrao for himself with his own funds, by sale-deeds dated: November 6, 1942, 
and November 11, 1942. The defendants denied that these properties had 
been acquired by Gulabrao from the joint family funds as alleged by the plain-. 
tiffs. As the appeal does not relate to the ornaments, household utensils ete. 
it is not necessary to refer to the plaint allegations and pleas in the writter 
statement relating to them. 

In appeal the learned counsel for the appellant has stated that he does not 
challenge the finding of the lower Court that there was no previous partitiom 
prior to the date of this suit, and it is, therefore, unnecessary to refer to the 
controversy between the parties at the time of the suit relating to the alleged 
earlier partition. The only point. urged in appeal is that the lower 
Court erred in holding that the fields at Chargaon and Raulgaon, 
and the house and kotha at Dorli were joint family properties in which the 

o plaintiffs are entitled to 2/5th share. That the two plaintiffs were en- 
titled to 2/5th share in the joint family properties is also not disputed in 
appeal. The only point for decision in this appeal is, therefore, whether the 
learned Additional District Judge erred in holding that the fields at Raulgaon 
and Chargaon and the house and kotha at Dorli which are shown as items 3 
and 4 and items 5(d) and 5(e) in Schedule A attached to the plaint are also 
joint family property in which the two plaintiffs are entitled to. 2/5th share. 

We hold that the learned Additional District Judge was right in his finding 
on this point for the following reasons. 

The two plaintiffs filed the suit for partition and separate possession of their 
2/5th share in the joint family property of deceased Anandrao who died on 
March 9, 1938, leaving behind him his widow Radhabai, his four sons and 
three sons of his predeceased son Vithoba. In the plaint it was alleged that 
the properties in dispute in appeal were also joint family properties, although 
the two sale-deeds P-23 and D-5 in respect of Chargaon fields stand in the name 


eo ry 
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of Gulabrao and Shamrao and although the two other sale-deeds viz. D-8 and 
D-7 of November 1942, relating to the house and kotha at Dorli stand in the 
name of Gulabrao alone. 

When a plaintiff files a suit alleging that a certain property belongs to a 
joint family, the initial burden is on the plaintiff to prove his assertion that 
the property in question is joint family property. See s. 103, Evidence 
Act. But this burden can be discharged by him in various ways, and 
when he discharges this burden, the burden of rool then shifts to the defen- 
dant who alleges that the property in question does not belong to the joint 
family but is the self-acquired property of the defendant. The initial burden 
which rests on the plaintiff who alleges that the property in question belongs 
to the joint family may be discharged by showing that the property was pur- 
chased from joint family funds or by joint labour. He can also discharge the 
burden by showing that the joint family possessed joint family property, 
that the nucleus of joint family property either proved or admitted was of 
such a nature that with its help the property in controversy could have been 
acquired. If the existence of a joint fam#y nucleus or property is either ad- 
mitted or proved, it must be shown that the nucleus was of such a character 
that with its help the property in contfdéversy could have been acquired. 

If the initial burden of proof resting 'on the plaintiff is thus discharged, then 
the burden would shift to the defendant to prove that the property in question 
was acquired by himself with his own self-acquired property and without the 
aid of the joint family property or joint family funds or income. 

These principles are well settled by their Lordships of the Supreme Court. 
In Shriniwas Krishnarao Kango v. Narayan Devji Kango! their Lordships of 
the Supreme Court referred to the following observations of the Privy Couneil 
im Appalaswami v. Suryanarayanamurts= -— 

..The Hindu law upon this aspect of the case is well settled. Proof of the existence 

of a joint family does not lead to the presumption that property held by any member 
of the family is joint, and the burden rests upon anyone asserting that any item of pro- 
perty is joint to establish the fact. But where it is established that the family possessed 
some joint property which from its nature and relative value may have formed the 
nucleus from which the property In question may have been acquired, the burden shifts 
to the party alleging self-acquisition to establish affirmatively that the property was 
acquired without the aid of the joint family property;...” 
In such a case the defendant can discharge his burden of proof by showing, 
for instance, that the income derived from the ancestral lands had been kept 
intact or that the income derived therefrom was not available to him or that 
the purchase was made from his own earnings and from moneys obtained by 
him without the aid of joint family funds or joint family income. 

These principles have to be applied to the facts of this appeal. 

Admittedly, the jomt family of Anandrao and his sons had both movable 
and immovable property. Admittedly, the fields at Khumari and Jirola are 
joint family properties. There is, therefore, a nucleus of joint family pro- 
perty, and the next question for consideration is whether in size and quality 
the nucleus was of such a character that with ita aid the property in question 
would have been purchased. The properties in controversy are: (i) two flelds 
Dearing khasra Nos. 312 and 314 at Chargaon purchased for Rs. 200 by 
exh. P-23, dated May 26, 1942, from Krishnarao malguzar (1-4 D.W. 2); 
(ii) two flelds Khasra Nos. 2 and 3 of Raulgaon, purchased for Ra. 1,500 on 
November 17, 1943, by D-5, executed by Shankar (D.W. 8); (ili) an open site 
at Dorli, 30 cubits by 15 cubits, purchased on November 11, 1942, for Rs. 42 
under D-6 which has been proved by Suryabhan (D.W. 4), the vendor; and 
(iv) the kotha at Dorli, 13 cubits by 36 cubita, purchased by Gulabrao in his 
own name on November 6, 1942, for Rs. 50 from Raghoji who has not been 
examined. i 
sa po[8351 1 8,0. R. 1, at pp. 7 and 8, s.o. 2 [1948] Mad. 440, at pp. 447, 448, s.o. §0 
87 Bom, L. R. 6 Bom. L. R. 638, r 
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As regards the admitted nucleus of joint family property, they are (i) four 
fields at mouza Khumari ‘viz. fields Nos. 346, 847, 19/4, and £18, measuring’ 
10.13 acres, and (ii) two fields at mouza Jirola measuring about 13 acres. 

Gunderao (plaintiff No. 2) in his evidence as P. W..7 has deposed that there 
are two orange gardens in the fields at moura Khumari and the trees began to 
bear fruit during the lifetime of his father Anandrao. When his father died, 
the garden used to yield Rs. 500 to Rs. 700 per year. The’ joint family also 
used to get produce of cotton from the fields worth about Re. 400. Juar from 
the field was only sufficient to meet the needs of consumption for the family. 
In addition, the family used to get one or two khandis of tur from the fields. 
The family had two agricultural servants who were paid Rs. 200 and Rs. 100 
per year. Admittedly, there are about 14 or 15 members of the family. This 
is admitted both by plaintiff No. 2 as well as Gulabrao (D.W. 13). Gunderao 
has also deposed that Gulabrao used to look after the entire family affairs and 
he used to sell oranges from the orange gardens. Shamrao, the eldest mem- 
ber, merely used to look after the cultivation of the fields. 

The plaintiffs also adduced evidence of the witnesses Laxman (P.W. 1) and 
Bhagwan (P.W. 2) to show that the joint family had sufficient funds. Lax- 
man (P.W. 1) who brought account books of one Mukundrao, in whose service 
he was employed, has deposed that there was a khata in the names of Anandrao, 
Vithoba, Shamrao, Gulabrao, Ramji and Gunderao, minors by guardian 
Anandrao, who borrowed Rs. 3,500 in 1927 from his master on a mortgage. On 
December 7, 1987, the whole mortgage debt was paid off. During the inter- 
vening 10 years Anandrao made various payments varying between Rs. 100 
and Rs. 1,100. The final payment which was made in 1937 was of Rs. 558. 
The evidence of this witness is relied on by the plaintiffs: for showing that 
Anandrao was able to save large amounts of money every year and to repay 
the entire debt of Rs. 8,500 which he had borrowed as early as 1927. In cross- 
examination the witness merely stated that he could not say from where Anand- 
rao got money to make the last payment. It is not the case of the defendants 
that Anandrao incurred other debts in order to make repayments to Mukundrao. 

The next witness relied on by the plaintiffs is Bhagwan (P.W. 2) who was 
in the service of Sheikh Subhan, an orange merchant of Nagpur. He has 
proved that in 1941-42 there was a khata of Gulabrao and also a khata of 
Shamrao, sons of Anandrao. In 1942-48 there was a khata of Gulabrao 
Anandrao of Khumari. In the khata of the year 1941-42 the figure 
of Rs. 8,007 is shown as price of oranges sold and paid to Gulabrao. It 
is unnecessary to refer to the evidence of this witness relating to the khatas 
subseqnent to 1942-48 because the properties in question were purchased in 
1942-43 and the question for determination is whether at about the year 1942- 
1948 the joint family had sufficient nucleus of property and sufficient surplus 
of income from which the property in question could have been purchased. — 

On the question of income from orange gardens Gulabrao has deposed that 
Gunderao was in charge of selling vegetables and oranges. In cross-examina- 
tion he denied the suggestion that he used to send Gunderao to sell oranges to 
dalal Subhan, but he admitted that he used to send Gunderao to bring money 
for him from Subhan. According to Shamrao (D.W. 12), he, Gunderao and 
Ramji jointly used to sell orange crop. They did not sell the orange crops to 7 
Subhan. The orange garden used to fetch Rs. 200 to Rs. 400 per year. Ac- 
cording to him in some years there was loss and in some years there was a 
saving of Rs. 200. In view of the admission of Gunderao that the orange 
garden used to yield about Re. 500 to Rs. 700, the figure of Rs. 3,000 and other 
figures in Subhan’s account running to several thousands could not have re- 
lated to the orange garden of the plaintiff. Shamrao (D.W. 12) has admitted 
that from the orange garden there used to be a saving of about Re. 200 in some 
years. There is, therefore, no reason to reject the evidence of Gunderao, the 
plaintiff who in his deposition as P.W. 7 has deposed that the orange garden 
ted to yield about Rs. 500 to Ra. 700. According to Gunderao the cotton 
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crop used to fetch about Rs. 400. This fact is not traversed by either Shamrao 
(D.W. 12) or Gulabrao (D.W. 18). We, therefore, concur in the finding of 
‘the learned Additional District Judge that upon the evidence it is clear that 
there was joint family property which could yield substantial surplus to the 
family. In view of this finding the burden of proof would shift to the defen- 
dant i.e. Gulabrao to prove that the properties in question were his own self- 
acquired properties. 

This is not a case in which properties have been acquired in the name of 
one of the members of the joint family. Two of the sale-deeds viz. P-23 and 
D-5 for Rs. 200 and Rs. 1,500, respectively, are in the names of both Shamrao 
and Gulabrao. Shamrao is the eldest member of the family and Gulabrao is 
the second eldest. The very fact that these two sale-deeds were taken in the 
names of two eldest members of the joint family would ordinarily raise a pre- 
sumption that the properties purchased by these two gale-deeds were purchased 
for the joint family. Even when there is no joint family nucleus, if proper- 
ties are jointly acquired by brothers, there would be a presumption that the 
joint acquisition by the brothers is joint family property: vide Rampershad 
Tewarry v. Sheochurn Doss, Haridas Narayandas v. Dekuvarbas+ and Sial- 
prasad v. Ramprasad®. As the sale-deeds were both in the names of Shamrao 
and Gulabrao and as both of them happen to be the two eldest members of the 
joint family, ordinarily the presumption would arise that the purchase was 
for the joint family. 

Shamrao has, however, supported the case of Gulabrao. According to 
Shamrao, the fields purchased at Raulgaon viz. the fields purchased by sale- 
deeds P-23 and D-5, belonged to Gulabrao exclusively and he (Shamrao) had 
no share-in them. According to him, Gulabrao purchased these fields with his 
own money and he (Shamrao) did not contribute any money. Shamrao also 
deposed that he executed a farkatnama (release deed D-2) dated March 29, 
1951, in favour of Gulabrao. According to him the agreement ta execute a 
release deed was entered into on February 1, 1951. Krishnarao (D.W. 5) of 
Dorli also deposes to the agreement dated February 1, 1951, by Shamrao in 
favour of Gulabrao, but there is no reference to this ‘agreement in the final 
farkatnama or release deed executed by Shamrao on March 29, 1951. This 
was executed after Gunderao had demanded partition on March ’20, 1951. It 
is not unlikely that the farkatnama was executed in view of the plaintiffs demand 
for partition on March 20, 1951. 

The case of Gulabrao in his written statement is that the properties in dis- 
pute were acquired by him for himself out of the income from the Kirana shop 
at Dorli which solely belonged to him after the death of his mawasa Manaji in 
1940. In the written statement he does state in addition that he had acquired 
cash and movables worth Rs. 6,000 from Manaji, but it is not the case made 
out in the written statement that he had purchased the property from out of 
the cash left by Manaji. In his evidence, however, Gulabrao deposed that he 
had purchased the fields out of the cash of Rs. 5,000 and 200 tolas of silver 
and 12 tolas of gold which had been gifted to him by his mawasa Manaji. 
Even in his deposition he does not make out a clear case whether he had used 
the cash for purchasing the fields or whether he had used the gold and silver 
for purchase. His deposition is counter to his written statement in which he 
stated that he had purchased the properties in question from the income of 
the kirana shop at Dorli belonging to Manaji and which belonged to Gulabrao 
after the death of Manaji. The case set out in the written statement with re- 
gard to all the properties in question has not been proved by the evidence. 
Gulabrao has not given evidence as to the nature of the income from the kirana 
shop, nor is there any other evidence on this point. 

As already observed, the two main sale-deeds viz. P-23 and D-5, which are 
for Rs. 200 and Rs. 1,500 respectively, stand not only in the name of Gulabrao 


3 (reas 10 M.LA. 490, at p. 506. Bom. L. R. 687. 
1926) I. L. R. 50 Bom. 448, s.o. 28 5 [IM4] Nag. 17. . 
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-alone but in the names of Gulabrao and Shamrao, the eldest members of the 
joint family. As in this appeal only one question has been argued, the evi- 
dence of all the witnesses examined at the hearing of the suit has not been’ 
referred to us but only the evidence of the relevant witnesses. We, therefore, 
concur in the appreciation of the evidence by the learned Additional District 
Judge and in his conclusion and finding that Gulabrao has not proved that he 
had purchased the properties in question with his own funds. 

We, therefore, hold that the finding of the learned Additional District Judge 
that the properties referred to in the sale-deeds P-23, D-5, D-6 and D-7 are pro- 
perties of the joint family in which the plaintiffs have admittedly 2/5th share, 
and that the properties are not the self-acquired properties of Gulabrao is 
correct. We, therefore, dismiss the appeal with costs. 

Cross-objections have also been filed by respondent Ramji who was original 
plaintiff No. 1, in regard to an amount of Rs. 4,600 said to have been re- 
covered by the appellant Gulabrao by selling ihe oranges in 1950-51 to Sheikh 
Subhan, a dealer-in oranges. The respondent Ramji claimed Rs. 920 as 1/5th 
‘share in this amount of Rs. 4,600. The claim made in the cross-objections is 
clearly unfounded because in the plaint itself there is no reference to this 
amount of Rs. 4,600. In the Schedule B attached to the plaint, which refers 
to movable property, item No. 18 refers to cash and other miscellaneous articles 
in the possession of defendants Nos. 1 and 2 i.e. Shamrao and Gulabrao. This 
amount is shown. only as Rs. 2,000. In the plaint no case has been made out 
that any amount representing sale proceeds of oranges is with defendants 
Nos. 1 and 2 and is subject to partition as joint family property. In the 
eross-objection the amount is referred to as Is. 4,600 recovered by Gulabrao 
by selling oranges in 1950-51, but it is not the case of Gunderao (P.W. 7) that 
the orange garden of the joint family used to fetch Rs. 4,600 in any year. 
According to him the garden used to fetch only Rs. 500 to Rs. 700 per year. 
There is no evidence therefore to show that the amount shown in the account 
books of Subhan as gale price of oranges representa sale price of the oranges 
of the joint family gardens at Khumari. The cross-objections are clearly 
therefore ungrounded and are dismissed with costs. 

In the result, both the appeal and the cross-objections are dismissed with 
costs. 


Appeal and cross-objecttons dismissed. 


CRIMINAL REFERENCE. 


Before Mr. Justice Shah and Mr. Justice Natk. 


THE STATE. v. MURLIDHAR GOVERDHAN PATEL. 

Crimtnal Procedure Code (Act V of 1898), Secs. 173, 190(1)(b)—Bombay Police Manual, 
Rule 203; Summary “A”, “B”, “C°—Investigating Officer in investigation of cogniz- 
able offence not filing charge-sheet and tn submitting report under s. 173 requesting 
issue of Summary “A”, “B” or *“C’—Whether magistrate can direct such Officer to 
submit charge-sheet. 

A magistrate has jurisdiction to direct an Investigating Officer to submit a charge- 
sheet when that officer in the investigation of a cognizable offence has not filed a 
charge-sheet and has in submitting his report under s 173 of the Criminal Procedure 
Code, 1898, requested that Summary “A”, “B” or “C” be issued. 

A magistrate may not lightly pass an order that a charge-shegt be filed. It is only 
after a careful consideration of the materials placed by a police officer in his report 


*Dectded, September 1959. Criminal M.A. R. Khan, Sessions Judge, Thans, in 
Reference No. 199 of i668 (with Oriminal Criminal Revision Application No. 50 of 1958, 
Revision A ns Ba 1247, 1248, 1250 from the orders by V. N. Karnik, 
and 1258 of 1858, and Criminal Revision Joint Civil Judge. J.D. and Judicial 


Magis- 
Applioation No. 1254 of 1958), made by trate, F.C., Thana, in Pro. O.R. No. 929 of 1967 
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if a magistrate ia satisfied that there are sufficiently compelling grounds which re- 
quire him to disagree with the opinion of the police officer and to reject the prayer 
for a summary asked for that he will be justified in calling for a charge-sheet. 
Venkata Subba v. Anjanayulu'’ and Abdul Rahim v. Abdul Muktadin,’ differed frem. 
Boywalla v. Sorab Engineer,’ State v. Shankar Bhaurao,’ Shukadeva Sahay v. 
Hamid Miyan, Raghunath Puri v. Emperor,’ Rama Shankar v. State of UP.,’ Akshoy 
Kumar v. Jogesh Chandra’ and Hrushikesh v. Krushna Chandra,’ referred to. 


Cri. Reference No. 199 of 1958. 


Y. V. Chandrachud, Government Pleader, for the State. 
G. K. Phanse, for the accused (absènt). 


Cri. Rev. Applications Nos. 1247, 1248, 1250, 1253 of 1958. 
Y. V. Chandrachud, Government Pleader, for the State. 


Cri. Rev. Application No. 1254 of 1958. 


Y. V. Chandrachud, Government Pleader, for the State. 
_D. A. Mundkur, for 8. G. Samant, for the accused. 


Suman J. This reference raises a question of some importance about the 
Jurisdiction of a Magistrate to direct an Investigating Officer to submit a charge- 
sheet when that Officer in the investigation of a cognizable offence has not filed 
.a charge-sheet and has in submitting his report under s. 173 of the Code of 
Criminal Procedure requested that Summary ‘‘A’’, “B” or “O” be issued. 

We may briefly set out the facta which give rise to this reference. Police 
Constable Murlidhar Goverdhan Patel, attached to the Thana Prohibition 
Department, was found drunk in the house of one Gunyabai. Investigation was 
-commenced in respect of this incident and a final report was submitted by the 
Investigating Officer to the Judicial Magistrate, F. O., Thana, requesting that 
**A?? summary be issued. The reasons in support of ‘the request were :— 

(1) ‘That the accused was not found in personal possession of illicit liquor. 

(2) That there was also no evidence to show if he was found drunk in a 
publie place. : 

(8) That the main witnesses in the case were interested against the proge- 
<ution and they may turn hostile because they were themselves prosecuted for 
an offence under the Prohibition Act. 

(4) That there was no evidence to connect the accused with the liquor 

‘bottles that were found in the house of Gunyabai. 
The Judicial Magistrate, First Class, Thana, observed that the facts of the 
ase did not warrant the assumption made by the Investigating Officer in ask- 
ing for “A” Summary, and directed that a charge-sheet be sent up against 
the constable without making ‘‘the witnesses as hostile even before they were 
given a fair opportunity to come before the Court and depose on oath.’’ 

Against this order a revision application was preferred by the State to the 
Court of Session at Thana. The learned Sessions Judge has made a reference 
to this Court recommending that the order of the trial Magistrate be set aside, 
and in the alternative, ‘‘C’’ Summary be granted on the report made by the 
Investigating Officer. 

The Government Pleader, appearing in support of the reference, contends 
that a Magistrate has no power to call for a charge-sheet from a Police Officer, 
who after investigating a cognizable case has submitted a report that a sum- 
mary ‘‘A, B or C”’ be issued. It is urged that the opinion of the Investigat- 
ing Officer investigating a cognizable offence that the evidence does not warrant 
the submission of a charge-sheet against the person accused of an offence is bind- 
ang on the Magistrate and the latter is incompetent to call upon the Officer to 
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submit a charge-sheet when the Investigating Officer asks for a Summary. The 
learned Government Pleader has in support of his submission invited our 
attention to a number of decisions, but he has fairly conceded that some of 
these decisions contain mere dicta which were strictly not. neceasary for the- 
decision of those cases. Before we refer to these authorities, we may examine 
the scheme of the Code relating to the investigation of offences. Chapter XIV 
of the Code falls in Part V which deals with the information to the police and. 
their powers to investigate. A police-officer is empowered to investigate into» 
any cognizable offence without the order of a Magistrate. In respect of a non- 
cognizable offence, the police-officer has no power without: an order from a 
Magistrate to commence investigation. Where a, police-officer receives infor- 
mation about, or has reason to suspect the commission of a cognizable offence, 
he must forthwith send a report of the same to a Magistrate empowered to. 
take cognizance of such offence upon a police-report and to proceed in person, 
er depute one of his subordinate officers to investigate the facts and circum- 
stances of the case and, if necessary, to take measures, fer the discovery and! 
arrest of the offender (8. 157) J. A Magistrate receiving a report from a police- 
efficer relating to the commission of a cognizable offence, may direct an in- 
vestigation or, if he thinks fit, at once proceed, or depute any Magistrate 
subordinate to him to proceed, to hold a preliminary inquiry into, or otherwise 
to dispose of, the case in manner provided by the Code (s. 159). Power is 
also conferred upon certain Magistrates to record statements or confessions in 
the course of the investigation under Chapter XIV (s. 164). When a search 
is made by the Investigating Officer, the record of the search must be sent to 
the nearest Magistrate empowered to take cognizance of the offence (s. 165). 
If the investigation cannot be completed within twenty-four hours, the Inves- 
tigating Officer must send the accused forthwith to the nearest Judicial Magis- 
trate together with a copy of the entries in the diary relating to the case and‘ 
power is conferred upon the Magistrate, whether or not he has jurisdiction to 
try the case, to authorise the detention of the accused in such custody as the 
Magistrate thinks fit (s. 167). If the Investigating Officer, upon investigation 
comes to the conclusion that there is no sufficient evidence or reasonable ground 
* of suspicion to justify the forwarding of the accused to a Magistrate, if such 
person is in custody, to release him on his executing a bond, with or without 
sureties, as such officer may direct, to appear, if and when so required, before 
a Magistrate empowered to take cognizance of the offence on a police report 
and to try the accused or commit him for trial (s. 169). If it appears to the 
Investigating Officer that there is sufficient evidence or reasonable ground, the 
Officer is bound to forward the accused im custody to a Magistrate empowered 
to take cognizance of the offence upon a police report and to try the accused’ 
or commit him for trial (s. 170). An Investigating Officer must maintain a 
diary of his proceedings, setting forth the time at which the information 
reached him, the time at which he began and closed his investigation, the place 
or places visited by him, and a statement of the circumstances ascertained’ 
through his investigation and a Criminal Court in the course of a case under 
inquiry or trial in such Court, has the power to call for the police diaries for 
the purpose of aiding it during such inguiry or trial (s. 172). It is also pre- 
scribed that every investigation shall be completed without unnecessary delay, 
and as soon as it is completed, the Investigating Officer shall forward to a 
Magistrate empowered to take cognizance of the offence on a police report, a 
report setting forth the names of the parties, the nature of the information 
and the names of the persons who appear to be acquainted with the circum- 
stances of the case (s. 173). 

. From this resume of the relevant provisions of the Code, it is evident that 
at every stage of investigation by a police officer in a cognizable offence, the 
Magistrate has the opportunity of supervising the investigation. The Legisla- 
ture has imposed a duty upon the police officer to give intimation to the Magis- 
trate about the information received by him and to produce the accused withim 
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24 hours after the commission of the offence, if the accused is arrested; if & 
search is made a report is required forthwith to be submitted to the Magistrate; 
and after the investigation is completed, the police officer is bound to submit 
a report to the Magistrate of his investigation. If during the course of the 
investigation by the police, in a cognizable case, a Magistrate has power to- 
supervise the investigation, we are unable to accept the submission of the 
learned Government Pleader that the opinion formed by a police officer in the 
course of the investigation as to the complicity of a person charged with the 
commission of the offénce, is conclusive and cannot be called in question. by 
the Magistrate to whom a report is submitted under s. 178. The Legislature 
has not used the expression ‘‘Charge-sheet’’ anywhere in the Code. By s. 178, 
a final report is required to be made by a police officer making an investigation 
in a cognizable offence or when so directed in a non-cognizable offence. By 
such a report, the Investigating Officer may report that action be taken against 
the accused for the offence alleged to have Been committed—and such a report 
is a charge-sheet—-or that the papers be ordered to be filed because the evidence 
does not warrant the initiation of a judicial proceeding against the accused. 

The Bombay Police Manual classifies the orders which may be requested by the 
Investigating Officer when he is of the opinion that no judicial proceeding need 
be initiated, as Summaries ‘‘A,’’ “B” and “C.” A request for “A” Sum- 
mary is to be made when the police officer investigating the case is of the view 
that the offence is true but undetected and where there is no clue whatever 
about the culprits or property or where the accused is known but there is no 
evidence to justify his being sent up for trial. Request for “B” Summary is 
to be made when the complaint is maliciously false and for “C” Summary 
when the complaint is neither true nor false, that is, due to mistake of facte 
or is of a civil nature. 

An order passed by a Magistrate on a report under a. 173(1) of the Criminal 
Procedure Code requesting that a Summary ‘‘A,’’ “B” or “0O” issued is 
in ita very nature a judicial order and not an administrative order. When @& 
report is submitted to a Magistrate under s. 178 of the Code of Criminal Pro- 
cedure by a police officer praying that a Summary of the nature described im 
r. 203 of the Bombay Police Manual, the Magistrate must act judicially and 
pass such order on.the report as the circumstances may warrant. The Magis- 
trate is not bound to issue the Summary which is asked for; he is not bound to 
issue a Summary at all In Boywalla v. Sorab Engtneer,’ Beaumont OJ. 
observed (p. 532) :— 

“,.. When, in the case of a man who has been arrested and released on bail the 

police-officer reports that there appears to be no case, and invites the Magistrate to dis- 
charge the man, the Magistrate is not bound to act upon the police view. He can un- 
doubtedly say: ‘I will have a further inquiry in this matter. I think the Police are 
wrong in suggesting that the accused should be discharged’. 
Again it was held in State v. Shankar Bhaurao? that a Magistrate who is 
invited to give ‘‘B’? Summary, may on the evidence issue ‘‘A’’ Summary. 
These authorities abundantly establish that a Magistrate dealing with a report: 
ofa police officer is not bound by the opinion formed by that officer, and is not 
bound to issue a Summary merely because it is asked for, and that the Magis- 
trate is bound to deal with the report judicially. 

The learned Government Pleader contends that jurisdiction with which the- 
Magistrate is invested to deal with and dispose of the report judicially, does: 
not import the power to order that a charge-sheet be lodged against the accused. 
The sole argument urged in support of this contention is that there is no such: 
power conferred by the Code upon a Magistrate. In our view, absence of a 
provision expreasly conferring such a power is not decisive. Upon a ra 
of the facts which constitute an offence, by a police officer, a Magistrate has: 
jarisdiction to take cognizance. The report may be one in the form of a charge- 
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«sheet, or one inviting the Magistrate to issus a Summary. After taking cog- 
nizance the Magistrate may in exercise of the powers under s. 204 issue pro- 
«cess, if in his view that course is warranted. Even though there is no express 
provision in that behalf, the Magistrate if he is satisfied that process may not 
issue, he may discharge the accused. The learned Government Pleader con- 
cedes—and in our judgment he is right in so doing—that if a Magistrate, on a 
report made under s. 178, that Summary be issued, decides to take cognizance 
-of the offence in exercise of the powers under s. 190(1)(b), the police officer 
will be bound to assist the Magistrate in the inquiry and the trial by making 
available the witnesses. If e police officer is bound to assist the Magistrate in 
trying the case when the latter takes cognizance in exercise of power under 
-s. 190(1) (b), we fail to appreciate why the police officer is not bound to sub- 
mit a charge-sheet in a cognizable case when the filing of such a charge-sheet 
‘ts ordered by the Magistrate. Normally, a Magistrate to whom a report is sub- 
mitted will give the fullest consideration to the opinion of a police officer who 
‘has collected the evidence in the course of an investigation, and he may not 
‘lightly call for a charge-sheet when the police officer has on the opinion formed 
‘“by him chosen not to file one. But the Magistrate has in a proper case 
‘power to demand that a charge-sheet be filed and, in our judgment, there is 
nothing in the scheme of the Code which justifies the view that the Magistrate 
-who has power to supervise the investigation, has no power to correct the opi- 
mion of the police officer, though he has, as is conceded, power to ignore the 
police officer’s opinion. We would require same strong indication in the Code 
-which may, justify the view which the learned Government Pleader is asking 
us to adopt, but none such is to be found in the Code. 

We may now briefly refer in chronological sequence to the authorities to 
-which our attention was invited. In Shukadeva Sahay v. Hamid Mian®, it was 
assumed that a Magistrate has power to call upon the Investigating Officer to 
submit a charge-sheet, and that such an order was a judicial order. In 
Venkata Subba v. Anjanayulu,* it was observed that (p. 673): 

“...The Police must be allowed to form their own opinion of a case when submit- 

ting their report and a Magistrate cannot ask them to change their opinion merely be- 
-ecause he does not agree with tham.” 
It appears that in that case counsel for the aecused and counsel for the prose- 
-cution, conceded that the order directing the police to submit a charge-sheet 
was not a legal order. The decision, given, without any reasons and on a con- 
‘cession made at the Bar, is of little assistance. 

The next case to which our attention was invited is Raghunath Puri v. 
Emperor In that case Mr. Justice Mohammad Noor observed that (p. 78): 

“ ,..4n order calling for a charge-sheet on a report under S. 202 when the Police 
«drew up a first information report is an order under S. 204, Criminal P.C,, and in prac- 
-tice ig an order for issue of process.” 

The learned Judge also observed that (p. 76): 

“...When such a report is recetved by the Magistrate empowered under S. 190(b) 
the takes cognizance of the offence under that section. Even Hf the accused is not sent 
up, Le. not a charge-sheet but a final report is sent, the Magistrate when he applies 
‘his mind to that report may take cognizance of the offence and if he wants to place the 
accused on trial he can issue his process.” 

This case does not support the view that a charge-sheet cannot be demanded 
by a Magistrate when considering the report under s. 173. In fact, it is assum- 
ed that a charge-sheet may be ordered to be filed by a Magistrate, when a final 
report under s. 173, Criminal Procedure Code, is submitted to him. In Abdul 
Rahim v. Abdul Muktadin, e Division Bench of the Assam High Court held 


that’ (p. 274): 
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lise’ to send upa chargo-ahect opalania aocdod pardi aainat whom: an hiormiaiion: 
has been lodged. A Magistrate is only empowered to take cognizance of the case inf 
accordance with s. 190, Code of Criminal Procedure.” 
In the view of the Court there is no provision of law by which a Magistrate 
is empowered to direct the police to send up a charge-sheet against an accused) 
person against whom an information has been lodged, and that the Magistrate 
is only empowered.to take cognizance of cases in accordance with s. 190, Crimi- 
nal Procedure Code. As we have already stated, the absence of an express pro- 
vision of this nature is not decisive of the competence of the Magistrate to call 
for a charge-sheet. 

The next case to which our attention- was invited is Rama Shankar v. State 
of U.P.” In that case the Allahabad High Court took the view that (p. 527) - 


“...An investigating officer is required by S. 173 of the Code to submit a charge- 
sheet, but this does not render his act of submitting a charge-sheet a judicial act. 

A court has no judicial control over investigations and over the manner, or the 
circumstances, in which an investigating officer makes his report under S. 173. An in-‘ . 
vestigating officer's act is wholly administrative. There is, therefore, nothing to prevent. | 
his submitting another report in superseesion of an earlier one.” 

This case is not an authority for the proposition that a Magistrate who is 
asked to issue a Summary may not call for a charge-sheet. The observations. 
relating to the absence of judicial control over the investigation by a police 
officer were made in support of the view that even when a report has been made 
and accepted, another report may be made by the police in the same investiga- 
tion. In Akshoy Kumar v. Jogesh Chandra,® it was-observed by the Calcutta: 
High Court that: 

“...When a petition of complaint is filed before a Magistrate he has two alternative- 
courses open to him and can follow either of them at his option. He may examine the- 
complainant on oath and proceed under Chap. 16 or he may simply direct an investi- 
gation by the police under 8. 156(3) and proceed under Chap. 14.” 

It was further observed that: 


“When the police finds the case to be false and reports accordingly, the Magistrate 
has nothing further to do in the chain of that proceeding. He is in seisin of nothing and: 
netther the police, nor anybody else is complaining before htm and he could not enter- 
tain” a petition filed by the complainant. 

This case again has no bearing on the question under examination; and even 
the observations relied upon do not support the contention of the Government 
Pleader. 

In a recent judgment of the Orissa High Court in Hrushikesh v. Krushna- 
Chandra? it was observed that there is nothing illegal if a Magistrate revises. 
his opinion and calls for a charge-sheet from the police even if the final report: 
of the police is once accepted by him. Narsinham C.J. observed that the con- 
sistent view of the Patna High Court was that the Magistrate has the power 
to call for a charge-sheet after the’ final report has been accepted by him. 

In our, view, the power to call.for a charge-sheet from the Investigating Officer 
who has asked for a Summary after investigating a cognizable case is vested in 
the Magistrate because the Magistrate is required by lew to deal with the report- 
made to him judicially and also because the Magistrate has supervisory control 
over the investigation by a police officer in the course of the investigation of an 
offence. With respect, we are unable to agree with the view of the Assam: 
and the Madras High Courts that a Magistrate cannot order an Investigating- 
Officer in a cognizable offence to submit a charge-sheet. 

, We may, however, observe that a Magistrate may not, even though he has- 
the power, lightly pass an order that a charge-sheet be filed. It is only after 
a careful consideration of the materials placed by a police officer in his report’ 
if a Magistrate is satified that there are sufficiently compelling grounds whicha 
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require him to disagree with the opinion of the police officer and to reject the 
‘ pre for a Summary asked for that he will be justified in calling for a charge- 
eet. 
On the view taken by us, there will be no order on the Reference made by the 
learned Sessions Judge. 
Rule in Revision Applications Nos. 1247, 1248, 1250, 1253 and 1254, all of 
1958, in which the identical question arises, will be discharged. 


CRIMINAL APPEAL. 


Before Mr. Justice Shah and Mr. Justice Naik. 


VITHAL KRISHNAJI NIVENDEKAR v. THE STATE.* 


Bombay Rents, Hotel and Lodg:ng House Rates Control Act (Bom. LVII of 1947), Sec. 
18(1)—Whether expression “consideration” in s. 18(1) restricted to conmderation other 
than pecuniary consideration—“Other like sum,” meaning of expression. 


The expression “consideration” in s. 18(1) of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947, is used in its normal connotation and includes 
pecuniary as well as non-pecuniary consideration. 

Karamsey Kank v. Velj Virti,’ (opinion to the contrary expressed in), not agreed 
with. 

The expression “other like sum” in s. 18(1) of the Act must be read ejusdem 
generis with fme or premium. 


Tue facts appear in the judgment. 


S. B. Bhasme, for the appellant-accused. 
V. T. Gambhirwala, Assistant Government Pleader, for the State. 


Suan J. The accused, Vithal Krishnaji Nivendkar, was tried before the 
‘Presidency Magistrate, 7th Court, Dadar, Bombay, for an offence under 
‘s. 18(1) of the Bombay Rents, Hotel and Lodging House Rates Control Act 
LVI of 1947. The learned Magistrate convicted the accused of the offence 
echarged and sentenced him to suffer simple imprisonment for one day and to 
pay a fine of Rs. 3,251 and in default of payment of fine to suffer simple im- 
prisonment for one month. Against that order of conviction and sentence, this 
appeal has been preferred. 

The complainant is one Parjuman Ramsingh, who migrated to Bombay some- 
time in the year 1949. In November 1957 the complainant came to learn that 
residential accommodation in Waghe Hall at St. Xavier Road at Parel was avail- 
„able. The complainant went to the office of the Tillori Kunbi Samajonnati Sangh 
:and met the accused, who was the President of the Sangh and responsible for 
the management of the building of the Sangh. The accused demanded Rs. 4,000 
as pugree and Rs. 85 p.m. as rent for granting on rent residential accommodation 
in the building of the Sangh to the complainant. There was some bargaining 
“between the complainant and the accused and ultimately an amount of Rs, 3,251 
was settled as the amount, to be paid by the complainant to the accused as 
‘consideration for granting the tenancy. The accused asked the complainant 
to write a letter dictated by the accused wherein it was recited that the amount 
-of Re. 3,251 was to be a donation by the complainant to the Sangh. At the 
date of these negotiations, the building of the Sangh was under construc- 
tion and it was expected to be ready sometime in February 1958. In 
Jannary 1958 the complainant paid three amounts of Rs. 1,000, Re. 500 and 
‘Rs. 751, and he paid Rs. 1,000 on May 4, 1958. The complainant occupied two 

* Decided, September 9, 1959. Criminal Appeal Presidency Magistrate, Tth 
“No. 916 of 1959, against the order of convic- Bombay, in Case No. 6109/8 of 1958, 
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rooms leased to him in Tillori Kunbi Sangh Waghe Hall building on May 1, 
1958. The accused gave to the complainant a consolidated receipt for 
Rea. 8,251. Thereafter the complainant also paid Rs. 85 as rent for one month 
wand a receipt was given by the accused. The complainant then filed a com- 
plaint in the Court of Presidency Magistrate, 7th Court, against the accused 
charging the accused with having committed an offence under s. 18(1) of the 
Act LVII of 1947. The accused admitted that he had received the amount 
of Re. 3,251. He, however, pleaded that he was not the landlord and that, in 
any event, the amount was received by him as a donation to the Trust and not 
2s consideration for granting the tenancy. The learned Judge, on the evidence, 
Tejected the contentions raised by the accused and convicted and sentenced 
him as stated hereinbefore. 


Section 18(1) of the Act LVII of 1947 in so far as it is material provides: 


“If any landlord either himself or through any person acting or purporting to act 

on his behalf or if any person acting or purporting to act on behalf of the landlord 
receives any fine, premium or other like sum or deposit or any consideration other than 
the standard rent or the permitted increases, in respect of the grant, renewal or con- 
tinuance of a lease of any premises,...shall, on conviction, be punished with imprison- 
ment for a term which may extend to six months and shall also be punished with fine 
-which shall not be less than the amount of the fine, premium or sum or deposit or the 
value of the consideration received by him...”. 
A landlord receiving unlawful charges or a person on behalf of the landlord 
receiving unlawful charges is liable to be punished under s. 18(1) of the Act. 
‘The accused is not the landlord within the meaning of s. 5 of the Bombay Act 
LVI of 1947, but admittedly he has received Rs. 3,251 from the complainan 
‘on behalf of the landlord. ' 

Is the amount received by the accused fine or premium or other like sum or 
deposit or any consideration other than the standard rent? The amount ia 
not received as fine, and we will assume that the amount was not received as 
premium: if itis not fine or premium it is not ‘‘other like sum” 
‘because in the context in which it is used the expression ‘‘other like 
sam” must be read ejusdem generis with fine or premium. But, in our judg- 
ment, the amount received by the accused is ‘‘any consideration other than the 
standard rent...in respect of the grant of a lease of...premises’’. The ex- 
pression ‘‘consideration’’ is used in its normal connotation and is not restricted 
‘to consideration other than pecuniary consideration. 

We are unable to agree with the opinion tentatively expressed by Chagla C.J. 
in Karamsey Kanji v. Velji Virjil on which Mr. Bhasme relies. In that case, 
the learned Chief Justice has observed that there was considerable force in the 
submission that the consideration contemplated in s. 18(1) of the Act LVII of 
1947 is not a pecuniary consideration but consideration other than pecuniary. 
‘The observation was not strictly necessary for the purpose of that case; and, 
we may, with respect, observe that there is nothing in the context in which 
the expression ‘‘consideration’’ oceurs in s. 18(1) of the Act, which warrants 
a restricted interpretation. In its normal connotation the expression ‘‘consi- 
deration’’ in the law of contracts, includes consideration pecuniary as well ar 
non-pecuniary, and there is no sufficient indication in the context which may 
justify us in restricting its connotation to non-pecuniary consideration. We are 
unable to hold that the penalty clause, which requires the Court to impose a 
fine which shall not be less than the value of consideration, supports the view 
that the expression ‘‘consideration’’ was used in a restricted sense. 

The contention of the accused that, in any event, there was no nexus betwéen 
the donation of Rs. 3,251 and grant of the tenancy of the premises in Waghe 
Hall has no substance. There is clear evidence, on the record, of the com- 
plainant and it does not appear to have been shaken in cross-examination, that 
the accused had as consideration for granting a tenancy of premises in the 
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Waghe Hall demanded initially an amount of Re. 4,000 as pugree and ulti- 
mately he reduced his demand to Rs. 3,251. The learned Magistrate accepted 
that evidence and we see no reason to differ from him. If acting on behalf of 
the Sangh, the ‘accused, as its president, demanded from the complainant a 
certain amount for giving to the complainant in Tease a part of the building 
of the Sangh, in our judgment, it is consideration in respect of the grant of 
a lease within the meaning of s. 18(1) of Act LVII of 1947. There is, on the 
evidence, a clear nexus established between the demand .of what is called 
euphemistically donation, and the grant of the lease. `’ 

Our attention was invited by Mr. Bhasme to the decision of the Supreme 
Court in Tolaram Relumal v. State of Bombay®, and reliance was placed upon 
the following passage (p. 1209): 

“|..The section does not make the intention punishable; tt makes an act punish~ 
able which act is related to existence of a lease. It does not make receipt of money 
on an executory contract punishable; on the other hand, it only makes receipt of money - 
on the grant, renewal or continuance of the lease of any premises punishable and unless 
the lease comes into existence, no offence can be said to have been committed by the 
person receiving the money”, 
and also upon the view that the words ‘‘in respect of’’ used in s. 18(1) of the 
Bombay Act LVII of 1947, in their widest import must mean ‘‘relating to’” 
or ‘‘with reference to” and that this relationship must be predicated of the 
grant, removal or continuation of a lease, and unless a lease comes into exist- 
ence simultaneously or near about the time the money is received, it cannot be 
said that the receipt was ‘‘in respect of’’ the grant of a lease. In that case æ 
person who was constructing a building, received from his prospective tenant 
Rs. 2,400 as consideration under an executory agreement to lease certain rooma. 
in the building when completed, and it was held that the executory contract 
was not hit by the provisions of s. 18. But we are not, in this case, concerned 
with a mere executory contract pursuant to which a lease has not ‘‘actually 
eome into existence’. On May 1, 1959, the premises occupied by the complain- 
ant were in existence and a receipt was given by the accused in respect of 
the payments made and the premises were in fact given on lease to the com. 
plainant by the accused and the complainant occupied the same as tenant of 
the Sangh. In our view, the receipt of the money in respect of which an 
acknowledgment was given on May 1, 1958, coupled with the grant of the 
tenancy on and from that date made the payment of money consideration im 
respect of the grant of the lease of the premises within the meaning of s. 18(1) 
of the Act LVII of 1947. 

On that view of the case, the learned Magistrate was, in our judgment, right 
in convicting the accused for the offence under s. 18(1) of the Act LVII of 
1947. We, therefore, confirm the conviction of the accused and the sentence 
passed upon him. We give one month’s time from this day to the accused to 
pay the fine. The appeal is dismissed. Interim stay vacated. 


Appeal dismissed. 


. 2 (1954) 56 Bom. L. R. 1206, 8.C. 
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FULL BENCH. 


Before the Hon'ble Mr. H. K. Chainani, Chief Justice, Mr. Justice S. T. Desai and 
; Mr. Justice Tarkunde. 


RAMCHANDRA YESHWANT SHRINGARPURE 


uo 
DIGAMBAR TEJIRAM PARDESHI.* 

Civil Procedure Code (Act V of 1908), Secs. 73, 63(2); O. XXI, r. 72—Set off allowed 
by Court to decree-holder under O. XXI, r. 72, who has purchased property of judg- 
ment-debtor—Whether set off affects right, to rateable distribution of purchase money, 
of another decree-holder who had applied for execution of his decree to another Court 
end had attached same property before its sale—Liability cast upon decree-holder 
Se eii al bia i nares aiii 
affected by s. 63(2). 

A set-off allowed by a Court under O. XXL r. T2, of the Civil Procedure Code, 1908, 
to a decree-holder, who has purchased the property of his judgment-debtor, cannot 
affect the right under s. 73 of the Code to rateable distribution of the purchase money 
of another decres-holder, who had applied for execution of his decree to another 
Court and had got the same property attached before the date of its sale. 

Section 63(2) of the Civil Procedure Code does not in any way affect the liability 

- east upon the decree-holder, who is allowed a set-off under O. XXI, r. 72(2), of the 
Code, to refund or pay beck the amount, if it is required for rateable distribution 


under s. 73 of the Code. 
Shidappa v. Gurusangaya,’ overruled. 
Iswerdas v. Corporation of Madras,’ agreed with. : 
Dhirendrarao Krishnarao v. Virbhadrappa,’ Navaj v. Totaram,’ Resheuras v. Mul- 
chand’ and Deekappa v. Chanbasappa', referred to. 


Oxa Digambar (opponent No. 1) obtained a money decree in the Court of 
the Civil Judge, Senior Division, Poona, for Rs. 20,348, against opponents 
Nos. 2 and 3 on July 26, 1952. Opponent No. 1 had obtained interim attach- 
ment before judgment of two house properties of opponents Nos. 2 and 
8 gituate at Pen and Varsayi on April 19, 1951. This attachment was confirm- 
ed on July 26, 1952. Opponent No. 1 then got the decree transferred to the 
Court of the Civil Judge, Senior Division, Alibag, and filed a darkhast on 
September 9, 1952, for sale of the aforesaid properties. In the mean- 
time Ramchandra (petitioner) obtained a money-decree against opponents 
Nos. 2 and 3 in the Pen Court and filed a darkhast in the Court of the Civil 
Judge, Junior Division, Pen, and attached the house at Pen and brought it 
for sale. The petitioner purchased the house with the Court’s permission for 
the final bid of Rs. 7,100 and as he was allowed a set off he brought back in 
Court Rs. 4,430-15-9 out of the bid amount. The sale was confirmed on 
July 9, 1954, and the surplus was ordered to be paid to opponents Nos. 2 and 
3. One Anandibai (opponent No. 4) filed a suit against opponent No. 3 and 
had the surplus amount attached. By a consent decree opponent No. 4 and 
opponent No. 8 both shared this amount half and half and withdrew 
that amount from the Court at Pen. Opponent No. 4 also filed a darkhast in 
the Court at Pen against opponent No. 2 and brought to sale the Varsayi house. 
Opponent No. 4 purchased it with the Court’s permission for Rs. 3,001 and 
obtained a set off for that whole amount as her decree was for a larger amount. 

Opponent No. 1 filed an application under s. 73 read with s. 63 of the Civil 
Procedure Code in respect of the assets realised in the two darkhasts in the 

*Deoided, April 15, 1959. Civil Revision 2 Mee LL.R. 59 Mad. 1028. 


eae No. 478 of 1956 (with Civil Re- 3 1934) I.L.R. 59 Bom. 810, s.c. 87 Bor. 
lication No. 827 of 1956), from the L.R.7 


decision o R. M. Kulkarni, Civil Judge, Senior 4 830) oe ae L.R. 503. ` 
Division, Alibag, in Suit No. 65 of 1951. p Te ag. 888. š 
1 (1980) 33 Bom. 537. 1925 F rege ER. 917. 
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Court at Pen. This application was opposed by the petitioner. The trial 
-Judge granted the application. 

The petitioner applied in revision to the High Court. The application along 
with Civil Revision Application No. 827 of 1956 was-heard by Shah and 
Gokhale JJ. Their Lordships referred the application to a larger bench. Shah J. 
delivered the following referring judgment on November 18, 1957 :— 


Suan J. In these two revision applications against an order passed by the 
‘Civil Judge, Senior Division, Alibag, a question as to the true interpretation of 
a. 63(2) of the Civil Procedure Code arises. By s. 63(1) of the Code it is pro- 
vided : 

“Where property not in the custody of any Court is under attachment in execution 
of decrees of more Courts than one, the Court which shall receive or realize such pro- 
perty and shali determine any claim thereto and any objection to the attachment thereof 
-shall be the Court of highest grade, or, where there is no difference in grade between 
-such Courts, the Court under whose decree the property was first attached.” ; 
By sub-s. oe of sg. 63 it is provided: 

“Nothing in this section ehall be deemed. to duealidale: any proceeding taken Bene 
‘Court executing one of such decrees.” 
‘The property of the judgment-debtor was sold by a Court of the lower grade 
.and the decree-holder was given leave to bid and set off the amount due to 
-bhim under the decree and the question arises whether the assets available for 
rateable distribution are the balance of the price bid'at the auction after such 
bet off. It ‘was held by a Division Bench of this Court in Shidappa Laxmanne v. 
‘Gurusangaya Akhandaya' that the order of a Court of the higher grade calling 
upon the decree-holder, who has purchased the property and has been permitted 
to set off under O. XXI, r. 72(2), of the Civil Procedure Code by a Court of the 
‘lower grade, to refund the Gecretal amount which he was allowed to set off was 
without jurisdiction, as the decree must be considered to be satisfied to that ex- 
tent under O. XXI, r. 72(2), of the Civil Procedure Code. It was further held 
‘that the expression ‘‘any proceedings’’ in s. 63(2) includes an order made under 
0. XXJ, r. 72, for set off. This view appears to be inconsistent with the opinion 
of another Division Bench of this Court in Dhirendrarao Krishnarao vw. Vir- 
bhadrappa®. Sir John Besumont C.J. delivering the judgment in that case, 
-without referring to the earlier Judgment in Shtdappa’s case on this pdint 
observed as follows (p. 313) : 

“A preliminary point was taken by the applicant that no rateable distribution could 
tbe ordered because of the direction that he be allowed to set-off the amount of his 
‘decree against the purchase money, such order being said to -be ‘proceeding’ within 
section 63(2) of the Civil Procedure Code. That order was made under power con- 
ferred by Order XXL rule 72(2), of the Code of Civil Procedure, and the order is, in 
my opinion, mere machinery, which does not affect the rights of third parties. Apart 
from the order allowing set-off, the decree~holder, who purchased, would have to bring 
the purchase money Into Cour: and then he would be paid, as far as the moneys went, 
the amount due to him on his decree. To avoid this procedure ‘the Court can allow 
‘set-off, but all that the order allowing such set-off means is that the decree-holder can 
‘exercise his right by setting off the amount of his decree against that portion of the 
proceeds of sale to which he is entitled. He cannot set-off against a portion of the 
proceeds of sale which belongs to other parties.” 

‘The learned Chief Justice expressly approved of a judgment of this Court in 
Navaj v. Totaram.2 It may be observed that Navaj’s case was also decided 
by Mr. Justice Patkar and Mr. Justice Broomfield who decided Shidavva’s 
ease. But in Navaj’s case the facts did not invite the application of s. 63 of 
the Code. In that case the property of the judgment-debtor was sold and the 
decree-holder was allowed get off. An application for rateable distribution 

A A3830) LL.B. 58 Bom. 473. s.o. 83 Bom. L.R. 78. 

AR. 5 3 (1980) 38 Bom. L.R. 503. 

3 (1934) I.L.R. 59 Bom. 810, 8.0. 37 Bom. 
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of the assets realised was thereafter made, and the Court held that the set-off 
. allowed to the decree-holder was subject to the order for rateable distribution 
which the Court may make, and that the decree-holder who had purchased the 
property and was allowed set-off was liable to bring into Court the amount for 
which he was allowed set-off, and the entire amount realised at the sale must 
‘be rateably distributed. It was observed in that case that an order under 
O. XXI, r. 72, of the Civil Procedure Code is procedural and is meant 
only for the convenience of the decree-holder who is permitted to bid at an 
auction. The view taken by this Court in Shtdappa’s case has not been accept- 
ed by other Courts. In Iswardas v. Corporation of Madras+ the Madras High 
Court accepted the judgment in the case of Dhirendrarao Krishnarao v. Vir- 
bkadrappa as correctly laying down the law. Similarly, in Vishnu Ram v. 
Bank of Bikar,® the Allahabad High Court also appears to have accepted the 
view of Dhirendrarao’ s case as correctly interpreting s. 63. The view of the 
Nagpur High Court in Kesheorao Balwantrao Deshpande vw. Mulchand 
Shekulal Agarwal® is also inconsistent with the judgment in Shidappa’s case. 
As the question is of some importance, we direct that this case be placed 
before the learned Chief Justice for constituting a larger Bench for decision 
of the question 
“Whether an order for set-off paseed under Order XXI, rule 72, of the Code of Civil 
Procedure, is a ‘proceeding’ within the meaning of section 68(2) of the Code.” 


The question was heard by a full bench composed of Chainani C.J. and 
8. T. Desai and Tarkunde JJ. 


G. 8. Gupte (Sr.), for the applicants, in both the Civil Revision Applica- 
sions. 

H. R. Gokhale, with V. N. Gadgil, for opponent No. 1, in both the Civil Revi- 
sion Applications. 
ages W. Adik, for opponent No. 4, in Civil Revision dipclication No. 478 of 


CHAINANI O.J. The question referred to the full bench is: 


“Whether an order for set-off passed under Order XXI, rule 72, af the Code af 
Civil Procedure, is a ‘proceeding’ within the meaning of section 63(2) of the Code?” 
Fhe real question which arises in the two cases, in which this reference has 
been made to the full bench and in other similar cases, however, is whether a 
decree-holder, who has been allowed a set-off under O. XXI, r. 72, can be call- 
ed upon to pay in Court the amount of set-off so as to make it available for 
rateable distribution amongst all holders of decrees against the same 
judgment-debtor under the provisions of s. 73 of the Code. In consultation 
with the learned advocates for all the parties, we have, therefore, reformulated 
the question for our decision as under: ’ 

“Whether by reason of sub-section (2) of section 63 of the Code of Civil Procedure, 
a set-off allowed by a Court under Order XXI, rule 72, to a decree-holder, who bas 
purchased the property of his judgment-debtor, can affect the right under section 78 
to rateable distribution of the purchase money of another decree-holder, who had ap- 
ee ee E ee ee eee eae 
tached before the date of its sale?” 

The provisions with regard to rateable distribution are contained in s. 78. 
Subsection (1) of this section provides that, where assets are held by a Court 
and more persons than one have, before the receipt of such asseta, made appli- 
cations to the Court for the execution of decrees for the payment of money 
passed against the same judgment-debtor and have not obtained satisfaction 
thereof, the assets, after deducting the costs of realization, shall be rateably 
distributed amongst all such persons. There is a proviso to this section “with 
which we are not concerned in this case. Sub-section (2) of this section states 


4 (1936) I.L.R. 59 Mad. 1028. 6 [1937] Nag. 468. 
B [1946] AL 346. . 
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that, where all or any of the assets liable to be rateably distributed under this 
section are paid to a person not entitled to receive the same, any person se 
entitled may sue such person to compel him to refund the assets. This section 
provides for rateable distribution of the assets realised by a Court amongst 
decree-holders, who have made applications to the same Court for execution 
of their decrees. Where, in execution of a decree, the Court sells a property 
belonging to the judgment-debtor, the assets become available to the Court 
and can, therefore, be said to be held by the Court as soon as the property is 
sold. (See Navaj v. Totaram.') If, therefore, the property belonging to a 
jadgment-debtor is sold in execution of a decree passed against him, another 
creditor will not be entitled to rateable distribution of the sale proceeds, unless 
he has also applied for execution of his decree before the date of sale. 

Order XXI, r. 72, which is one of the rules beginning with r. 64 relating to. 
sale, provides that no holder of a decree in execution of which property is sold 
shall, without the express permission of the Court, bid for or purchase the pro- 
perty. Sub-rule (2) of this rule states that, where a decree-holder purchases 
with such permission, the purchase-money and the amount due on the decree 
may, subject to the provisions of s. 73, be set off against one another, and the 
Court executing the decree shall enter up satisfaction of the decree in whole 
or in part accordingly. This sub-rule, which is a rule of convenience, 
empowers the Court to allow a decree-holder to set off against the purchase 
price the amount due to him on his decree. Instead of his having to deposit the 
entire amount of purchase money, he may then deposit only the excess, if any, 
of the purchase money over the decretal amount. The effect of this sub-rule, 
to use the words of Vivian Bose J. in Kesheorao v. Mulchand,® is that, instead 
of the Court actually taking the money in cash from the deeree-holder and 
handing it back to him again, it treats this as having been done and its order 
amounts to what would be a credit and debit entry in a book of accounts. 
There are what have been called in some cases a notional receipt of the 
purchase amount by the Court and a notional payment of the decretal amount 
to the decree-holder. This concession, which is given to a decree-holder, can- 
not, however, affect the rights of other parties in respect of execution of their 
decrees. This is specifically provided in the sub-rule, which states that the set- 
off is subject to the provisions of s. 73. If, therefore, a decree-holder has 
been allowed a set-off, even though the applications for the execution of de- 
erees made by the other decree-holders were pending at the same time, the 
former will have to make available the amount, which he has set off, so that 
it might be rateably distributed. He takes the amount by way of set-off 
subject to the rights of other decree-holders under s. 73. There is, therefore, . 
an obligation upon him to refund the amount, if the other decree-holders, 
who are entitled to rateable distribution under s. 73, have made applications 
for execution of their decrees before the dato of sale. 

This is the legal position, when applications for execution of decrees by 
different decree-holders have been made to the same Court. Where, however, 
applications have been made to different Courts by persons, who have obtained 
decrees against the same judgment-debtor, the provisions of law, which are 
_ applicable, are those contained in s. 63. This section is in the following terms - 

“83. (1) Where property not in the custody of any Court is under attachment in 
execution of decrees of more Courts than one, the Court which shall receive or realize 
such property and shall determine any claim thereto and any objection to the attach— 
ment thereof shall be the Court of highest grade, or, where there is no difference in 
grade between such Courts, the Court under whose decree the property was first at- 
tached. 

{2) Nothing in this section shall be deemed to invalidate any proceeding taken by 
a Court executing one of such decrees.” 

This section does not lay down the principles according to which or the mode iu 
which rateable distribution is to be made. It only provides for the Court, whieh 
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has to make rateable distribution, where applications for execution of decrees 
have been made to more than one Court. In such cases, the duty is cast upon 
the Court of highest grade or where there is no difference in grade between the 
Courts, on the Court under whose decree the property was first attached, to 
receive and realize the asseta of the judgment-debtor. In effect, therefore, the 
duty of executing all decrees and distributing the assets rateably amongst differ- 
ent creditors is cast upon the Court of the highest grade or the Court under whose 
decree the property was first attached. In order to enable it to perform this 
duty, such Court may, if the property has been already sold by another Court. 
call upon that Court to send to it the sale proceeds of the property (See Desk- 
appa v. Chanbasappa® and Shidappa v. Gurusangaya*). The manner in which 
the assets of a judgment-debtor are to be distributed between rival 
decree-holders is laid down in s. 73. Consequently, after receiving the sale 
proceeds from another Court, such Court will adjudicate upon the claims of 
the various decree-holders and distribute the amount between them in 
accordance with the provisions of s. 73. 

We must next consider what the position is when the other Court has 
allowed a decree-holder to set off the, decretal amount against the purchase 
money in satisfaction of his decree. ‘If all the applications for execution of 
different decrees are made to the same Court and if that Court has, through 
mistake, oversight or otherwise, permitted one of the decree-holders to set-off 
the purchase money against the amount due to him on his decree, the Court 
is competent to direct him to deposit in Court the amount which he has been 
allowed to set-off, so that the other competing decree-holders may share it along 
with him. For under sub-r. (2) of r. 72 of O. XXI a set-off can only be allow- 
ed subject to the provisions of s. 73. This clearly means that the set-off is 
allowed on the condition that the decree-holder will pay back the amount, 
which he is allowed to set-off, if it is required for rateable distribution. The 
position will not in any way be different, when the applications for execution 
of different decrees have been made to different Courta and not to the same 
Court. ‘Order XXI, r. 72 will apply in both the cases. The liability of the 
decree-holder to refund the amount arises under the condition on which he 
was allowed to set it off. It is not dependent on whether the applications for 
execution of various decrees were made to the same Court or to different Courts. 
Consequently, even when applications for execution of decrees have been made 
to different Courts, the decree-holder, who has been allowed a set-off, can be 
called upon to pay or deposit in Court the amount, if it is required for rateable 
distribution amongst various decree-holders under s. 73. . 

Tt has, however, been urged by Mr. Gupte that this cannot be done, because 
subs. (2) of gs. 68 does not invalidate any proceedings taken by a Court executing 
any one of the various decrees against the same judgment-debtor. It is, how- 
ever, not necessary to set aside or modify the order allowing a set-off before 
calling upon the decree-holder concerned to pay the amount, of which a set-off has 
been allowed to him. He was allowed to set-off the purchase amount subject to 
the condition mentioned in sub-r, (2) or r. 72, that is subject to the rights of 
other decree-holdera to share the same amount under s. 78. The order per- 
mitting the set-off having been passed subject to the condition that the decree- 
holder would have to pay back the amount, if it is liable for rateable distribu- 
tion under s. 73, in paying back the amount, he will only be complying with the 
order itself and the condition, subject to which by the order the set-off was 
allowed to him. The question of the order allowing the set-off being invalidated, 
therefore, does not arise. 

This is also the view, which has been taken by the Madras High Court in 
Iswardas v. Corporation of Madras.© At p. 1033 Venkatasubba Rao J. pas 
observed as follows: 

“ The fact that execution may be pending in more than one Court under section 68 
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can make no difference and the principle of that decision holds good. Now, turning to 
section 68(2), if the decree-holder purchaser is called upon to bring back the proceeds 
(as in our opinion he should be), what is the ‘proceeding’ that cari be said to be there- 
by invalidated? As already stated, the purchase by the decree-holder does not confer 
upon him an unqualified right, but is subject to the terms of section 73; in other warda,.. 
the very order of the Court, that is, the ‘proceeding’, did east upon the decree-holder the 
duty to bring back any part of the proceeds when so required.” 

With respect, we agree with these observations. 

Mr. Gupte has relied on the decision of Patkar and Broomfield JJ. in 
Shidappa v. Gurusangaya. In that case, it was held that if a decree-holder 
has been allowed a set-off and his decree is treated as satisfied, he cannot sub- 
sequently be called upon by another Court to refund the amount allowed to 
him as a set-off. It was observed that the word ‘‘proceeding’’ used in sub- 
8. (2) of s. 63 is wide enough to include not only the sale but also the order 
allowing the decree-holder to set off the decretal amount against the purchase 
price. Both Patkar J. and Broomfield J. delivered separate but concurring 
yodgments. The learned Judges gave two reasons for the view that a Court 


* could not direct a decree-holder to pay back the amount, which another Court 
had allowed him to set-off. The first reason was that there is no provision in 


the Code which entitles the other Court to order the decree-holder ‘‘to pay the 
amount of the set-off in Court in order that it might become assets held by the 
Court and available for rateable distribution.’’ With respect, it seema that 
the learned Judges lost sight of the provisions contained in sub-r. (2) of r. 72, 
which specifically provide that every set-off, which is allowed under this rule, 
is subject to the provisions of s. 73. The other reason given was that the 
words ‘‘any proceeding’’ in sub-s. (2) of s. 63 mean not only the sale but also 
include the orders passed by the Court in connection with the sale. In regard 
to this second reason, a contrary view has been taken by another Division 
Bench of this Court in Dhirendrarao Krishnarao v. Virbhadrappa.® In that 
case, Beaumont C.J. observed as follows (p. 313). 

“A preliminary point was taken by the applicant that no rateable distribution could 
be ordeted because of the direction that he be allowed to set-off the amount of his 
decree against the purchase money, such order being said to be ‘proceeding’ within 
section 63(2) of the Civil Procedure Code...and the order is, m my opinion, mere 
machinery, which does not affect the rights of third parties. Apert from the order 
allowing set-off, the decree-holder, who purchased, would have to bring the purchase 
money into Court and then he would be paid, as far the moneys went, the amount due 
to him on his decree. To avoid this procedure the Court can allow set-off, but all that 
the order allowing such set-off means is that the decree~holder can exercise his right 
by setting off the amount of his decree against that portion of the proceeds of sale to 
which he is entitled.” 

In the view, which we take, it is not necessary to decide whether the order 
made under sub-r. (2) of r. 72 allowing a set-off is ‘‘a proceeding’’ within the 
meaning of sub-s. (2) of s. 68. In our judgment, subs. (2) of s. 63 
does not in any way affect the liability cast upon the decree-holder, 
who is allowed a set-off under sub-r. (2) of r. 72, to refund or pay 
back the amount, if it is required for rateable. distribution under s. 73 
of the Code. The object of s. 63 clearly is to avoid multiplicity of proceedings 
and to ensure equitable distribution of the assets of a judgment-debtor, which 
have been realised, amongst all his creditors. It does not lay down any prin-. 
ciple of exclusion. 

The reply to the question, which we have formulated for our decision, will, 


_ therefore, be in the negative. 
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Before Mr. Justice Tambe and Mr. Justice Raju. 
APPA SHIVLING v. VITHAL BABA.* i 

Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 2(b), 9(1}Cuktiva~ 
tion by servants under supervision of separated father on behalf of his minor son— 
Whether such cultivation personal cultivation by son within s. 2(b)—Whether notice 
terminating tenancy under s. 9(1) given by telegram a valid notice—Party inviting 
decision of Revenue Tribunal on question of fact and advancing elaborate arguments 
on it—Whether such party can later challenge decision of Tribunal on such question 
on ground of want of jurisdiction ‘of Tribunal. 

A cultivation by servants under supervision of a separated father on behalf of his 
-minor son is personal cultivation by the son within the meaning of s. 2(b) of the 
Berar Regulation of Agricultural Leases Act, 1951. 

Kisenlal Jtwanlal Nathani v. Bombay Revenue Tribunal,’ distinguished. 

A notice given by telegram is a notice in writing within the meaning of s. 9(1) of 
the Berar Regulation of Agricultural Leases Act, 1951. 

Where a party had advanced elaborate arguments on a question of fact before 
the Bombay Revenue Tribunal after having chosen to invite its decision on it and 
the arguments were considered by the Tribunal and the Tribunal had recorded its 
decision thereon, held that it was not then open to such party to say that the deci- 
sion of the Tribunal on this question of fact was without jurisdiction. 

Nagayya Gurupadayya v. Chayappa Santamappa,’ Gandhinagar Motor Transport 
Society v. State of Bombay,’ distinguished. 


THe facts appear in the judgment. 


J. N. Chandurkar, for the petitioner. 
8. V. Natu, for respondent No. 1. 


TAMBE J. This is an application under arts. 226 and 227 of the Constitu- 
tion of India by one Anna, son of Shivling of Pusad formerly a protected leases 
of S. No. 180/1-B, situate at mouza Pusad. It arises out of a matter under 
the Berar Regulation of Agricultural Leases Act, hereinafter referred to as 
the Act. Originally the petitioner had taken a lease from the joint family 
consisting of Baba and his two sons Vithal and Sambha, third son Motiram 
had already separated. Facts germane to the point we have to consider in brief 
are: On December 27, 1954, a partition was effected between Baba, Vithal and 
Sambha. It should be mentioned that Vithal is a minor boy, aged about 9 or 
10 years. In this partition the aforesaid fleld fell to the share of Vithal. This 
partition amongst the members of the family was reduced to writing on that 
date and the document was registered on December 29, 1954. It appears that 
prior to the execution of the deed of partition on December 27, 1954, a notice 
was sent by Baba on behalf of Vithal under s. 9(1) of the Act intimating to 
the petitioner that the land was required by Vithal for personal cultivation 
and thérefore it was proposed to terminate the tenancy as and from March 
3L 1955. To remove the lacuna that this notice was prior to the date of the 
. execution of the deed of partition, another notice by telegram was given on 
December 28, 1954. The petitioner then moved the Sub-Divisional Officer 
under s. 9(3) for a declaration that the aforesaid notices had no effect. He 
inter alia contended that the alleged partition was a mala fide one, it was only 
a cloak, Baba, Vithal and Sambha were all joint, they had more than 50 acres 
of land and, therefore, they were not entitled to give notice. It wag also 
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denied that Vithal wanted the land for personal cultivation. Another con- 
tention was also raised that the notice given after the partition by telegram 
was not a valid notice within the meaning of subs. (1) of s. 9. The Sub 
Divisional Officer took a view that the notice dated December 22, 1954, being 
prior to the date of partition was not a valid notice; the notice dated Decem- 
ber 28, 1954, being a notice by telegram was not a notice within the meaning 
of sab-s. (1) of s. 9 of the Act. In the alternative he held that the partition 
deed was registered on December 29, 1954; and therefore it took effect as and 
from December 29, 1954, the notice by telegram being a day before the date 
of partition was- -also not valid and in this view of the matter he allowed the 
application of ‘the petitioner and gave a declaration that the notice given by 
the landlord Vithal under s. 9(1) of the Act was of no effect. Vithal took an 
appeal against this decision of the Sub-Divisional Officer to the Additional 
Deputy Commissioner, who disposed of the appeal on altogether a different 
ground. He did not agree with the finding of the Sub-Divisional Officer. He 
held that there was a partition, notice given on December 12, 1954, was a notice 
within the meaning of s. 9(1) and was perfectly a valid notice. He, however 
took a view that even though the field in question had fallen to the share of 
Vithal he cannot be deemed to be a landholder inasmuch as his name was not 
recorded in the record of rights and he not having been recorded es a land- 
holder was not a landholder within s. 9(1) of the Act competent to give notice. 
In this view of the matter and on grounds entirely differeet from those given by 
the Sub-Divisional Officer he dismissed the appeal. Vithal took a second appeal 
to the Bombay Revenue Tribunal. The learned Members of the Tribunal dis- 
posed of the second appeal again on a different ground. The Tribunal relying 
on its previous decision that partition was a transfer dismissed the appeal. 
Vithal then’ approached this Court by a petition under arts. 226 and 227 of the 
Constitution. The view taken by the Bombay Revenue Tribunal that partition 
was a transfer was not maintained in Manabat Hari v. Ramchandra Dama* and 
in view of that decision of this Court the order of the Bombay Revenue Tri- 
bunal was set aside and the case was remanded to the Tribunal for disposal 
according to law. On remand this appeal was disposed of by the Bombay 
Revenue Tribunal on November 26, 1958. It held that the partition was a 
genuine partition ; notice dated December 28, 1954, was a valid notice within 
the meaning of s. 9(1) of the Act and consistently with this view it allowed 
the appeal, set aside the orders of the revenue authorities below and dismissed 
the application filed by the petitioner under s. 9(3) of the Act. It is against 
this order of the Bombay Revenue Tribunal that the petitioner has come to 
this Court. 

Mr. J. N. Chandurkar, learned counsel for the petitioner, in the first instance 
contends that the Bombay Revenue Tribunal had committed an error of law 
in deciding the question of genuineness or otherwise of the partition; the Tri- 
bunal was not a Court of fact; there was no finding of fact recorded on this 
question either by the S. D. O. or the Collector and the Tribunal should, there- 
fore, have remanded the case to the subordinate revenue authorities; it deciding 
this question of fact is beyond its jurisdiction, and the order of the tribunal 
is liable to be set aside. In support of his contention he relied on a decision 
reported in Nagayya Gurupadayya v. Chayappa Santamappa'. In our 
opinion, this contention has very little merit. Even assuming that the Bombay 
Reyenue Tribunal is not a Court of fact and had no jurisdiction to decide a 
question of fact the petitioner had never objected before the Tribunal that it 
should not go into this question of fact. On the other hand, from the order of 
the Tribunal it appears that elaborate arguments had been advanced on be- 
half of the petitioner on this question; the arguments had been considered by 
the Tribunal and ultimately it had recorded its aforesaid decision. A party 
who takes a chance before a Court or a Tribunal cannot later on turn round and 
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‘say that the finding recorded is without jurisdiction. A division bench of this 
Court in Gandhinagar Motor Transport Socisty v. State of Bombay? has held. 
that before a question of jurisdiction of a Tribunal is raised on a petition 
mander arts. 226 and 227, objection to jurisdiction must be taken before the Tri- 
bunal whose order is being challenged. The petitioner not having done s0, om 
the other hand, having chosen to invite a decision of the Tribunal on this queg- 
tion it is no more open to him to say that the decision of the Tribunal on this 
‘question of fact is without jurisdiction so far as this petition is concerned. 
The decision which is relied upon, Nagayya Gurupadayya v. Chayappa Sama- 
mappa is distinguishable on facts. Apart from the fact that it deals with 
another enactment, in that case the points which were argued before the Tri- 
bunal were only points of law, yet the Tribunal of its own accord recorded a 
‘finding on a question of fact on which there was no finding at all recorded by 
‘either of the revenue authorities below. That being the position, that order 
was set aside by the High Court in exercise of its jurisdiction under art. 227 
of the Constitution and the case was remanded. Such is not the position here 

Tt is next contended by Mr. Chandurkar that Vithal, respondent No. 1, is 
only a minor; he is living with his father; the father is looking after his culti- 
vation. In these circumstances it cannot be said that the landlord viz. Vithal 
requires the land for personal cultivation. Reference was made to certain ex- 
‘tracts from a book on the basis of which he contends that the use of the ex- 
‘pression ‘requires’ in sub-s. (7) of s. 9 connotes an element of necessity or 
urgency. 

It cannot be said that there is any matter of urgency for the minor to cul- 
tivate the field when it is clear that it will not be possible for him to himself 
‘cultivate it. It is also contended by Mr. Chandurkar that the cultivation by the 
father is not the personal cultivation of the minor within the meaning of 
8. 2(b) of the Act. Now, it is not possible for us to accept that there could be 
no matter of necessity or urgency for the minor to get the field for personal 
cultivation even though he himself may not be able to cultivate it. It is a 
‘question of fact and that question has been decided against the petitioner. 
“That finding has to be accepted. 

In support of his other contention viz. that the cultivation by father is ne 
personal cultivation by son within the meaning of s. 2(b), Mr. Chandurkar re- 
ferred us to the decision in Kisanlal Jiwanlal Nathari v. Bombay Revenue 
‘Tribunal®, to which one of us (Tambe J.) was a party. This decisiow 
no doubt supports the contention that cultivation by the separated father 
-on behalf of his minor son cannot be said to be a cultivation by a member of 
‘one’s family. But, then, this is not the case here. The evidence is that culti- 
vation is done by servants. It is only supervision over the servants that is 
.done by the father on behalf of his minor son. That being the position, viz 
that the actual cultivation being by the labour of servants it cannot be sait 
that this is not a case of personal cultivation by son within the meaning of 
8. 2(b) of the Act. It cannot be also said that the minor does not require the 
land for his personal cultivation. 

It is next contended that the notice given by telegram is not a notice in 
“writing within the meaning of s. 9(1) of the Act. Mr. Chandurkar contends that 
what is intended is that the tenant must get a notice in writing from his land- 
holder and he must be satisfied that it is really a notice sent to him by his 
‘landholder and his landholder wants the land. To accept such a contention, 
‘In our opinion, would be reading more than what s. 9 requires. The require- 
ment of s. 9 is that the notice must be in writing. It cannot be disputed that 
“the telegram is a writing. If at-all any such dispute is raised that the tele- 
gram is not sent by the landholder it is a matter which could be decided as 
any other question of fact is decided. In our opinion, therefore, there is ne 
case made out for interference with the findings of the Tribunal that the parti- 
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tjon is genuine, that the land is required for personal cultivation by the minor 
and that the notice terminating the tenancy is a valid notice within the mean- 
ing of s. 9(1) of the Act. 

In the result the petition fails and is dismissed with costs. 


Petition dismissed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Shah and Mr. Justice Naik. 


STATE v. KAMALKAR PRABHAKAR JUVEKAR.* 


Indien Penal Code (Act XLV of 1860), Secs. 279, 337, 836—Accused prosecuted for offences 
under ss. 279 and 337—Offence under s. 337 compounded with Court’s leave—Whether 
prosecution of accused under s. 279 can be continued. 


Where the accused is prosecuted for offences under ss. 279 and 337 .of the Indian 
Penal Code, 1860, the compounding of the offences under s. 337 of the Code will not. 
prevent the prosecution from being continued under s. 279 of the Code. 

Homi Jehangir Lali v. The State,’ differed from. 


Tue facts appear in the judgment. 


V. T. Gambhirwala, Assistant Government Pleader, for the State. 
P. 8. Nadkarni, for the respondent-accused. 


Saag J. One Kamalkar Prabhakar Juvekar, who will hereinafter be refer- 
red to as the accused, was charged before the Presidency Magistrate, 12th Court,. 
Bandra, Bombay, in case No. 1958/P of 1958, for offences punishable under 
ss..279 and 337, Indian Penel Code. It was the case for the prosecution that 
on October 10, 1958, the accused drove 8. K. M. M. Co.’s Bus No. BYD 4441 in: 
a rash and negligent manner and caused injuries to one Balkrishna Ram- 
chandra Payale. At the trial Payale and the accused purported to compound: 
the offence under s. 337, Indian Penal Code, and asked for the permission of 
the Court in that behalf. The trial Magistrate granted leave to compound and 
aequitted the accused of that charge. He then observed that the charge under 
s. 279, Indian Penal Code, also failed in view of the order of acquittal for the 
offence under s. 337, Indian Penal Code, and in support of that view he relied: 
wpon an unreported decision of this Court in Homi Jehangir Lali v. The State*.. 
Against the order of acquittel for the offence under s. 279, Indian Penal Code, 
the State has appealed to this Court. 

Bection 279, Indian Penal Code, penalises rash driving or riding on a public 
way. .A person who drives any vehicle or rides on any public way in a man- 
ner go rash or negligent as to endanger human life, or to be likely to cause: 
hurt or injury to any other person is liable to be punished under s. 279, Indian 
Penal Code. -This offence falls within Chap. XIV of the Indian Penal Code- 
which is a chapter dealing with offences affecting public health, safety, con- 
venience etc. An offence under s. 279 is essentially an offence against public: 
safety. By s. 337, Indian Penal Code, causing hurt by an act endangering life 
er personal safety of others is penalised. By that section, whoever causes hurt 
to any person by doing an act so rashly or negligently as to endanger human: 
life or the personal safety of others is liable to be punished in the manner pro- 
vided thereby. This section occurs in Chap. XVI, which deals with offences 

“Decided, Seplember 21, 1959. Criminal 1951, desided by B ti and Vyas JJ., on 
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affecting the human body. Under s. 279, Indian Penal Code, the maximym. 
sentence which may be imposed is rigorous imprisonment for a term which may 
extend to six months òr with fine which may extend to one thousand rupees, 
or with both. Under s.-387, Indian Penal Code, the maximum sentence which. 
may be imposed is rigorous imprisonment for a term which may extend to. 
six months or with fine which may extend to five hundred rupees, or with both. 
The offence punishable under s. 837 is the offence of hurt committed in cer- 
tain defined circumstances, Undoubtedly, s. 279 penalises rash or negligent 
driving which endangers human life or is likely to cause hurt or injury to any 
other person, but on that account the offence under s. 387, Indian Penal Code, 
and the offence under s. 279 are not of the same nature or character. By 
s. 386, Indian Penal Code, an act, endangering life or personal safety of others, 
which is done rashly or negligently is penalised, and evidently the offence 
punishable under s. 837, Indian Penal Code, is an aggravated form of the offence 
defined by s. 836, Indian Penal Code. The offences under ss. 279 and 887,. 
Indian Penal Code, are, however, offences of different nature and the conduct 
referred to therein is penalised with different objecta. An act, which is rash 
or negligent or is likely to endanger human life, may be the result of driving 
any vehicle or riding on a public way. Undoubtedly the two sections overlap, 
but that does not, in our judgment, make those offences of the same character. 
The offence under s. 279, Indian Penal Code, is non-compoundable; and the 
compounding of the offence under s. 387, Indian Penal Code, will not pre- 
vent the prosecution from being comtinued under s. 279, Indian Penal Code. 
When compounding of an offence under s. 387, Indian Penal Code, is permit-- 
ted, the Court permits the aggrieved party to accept private satisfaction for 
the i injury caused to him, but thereby the Court is not seeking to permit com- 
position of an act which is dangerous to the public. The composition of the 
: offence under s. 837, Indian Penal Code, sanctioned by the learned Magistrate, 
therefore, did not result in the acquittal of the accused for the offence under 
a. 279, Indian Penal Code. 

Mr. Nadkarni, for the accused, contended that whenever on account of rash 
or negligent driving simple hurt is caused to any other person, a charge under 
s. 837, Indian Penal Code, may be made, and if grievous hurt is caused, a. 
charge under s. 338, Indian Penal Code, may be made against the accused and 
in neither case a prosecution for a charge under s. 279, Indian Penal Code,. 
may be sustainéd. We are unable to accept this argument. If a person drives. 
a vehicle or rides on a public way in a manner so rash or negligent as to en- 
danger human life or to be likely to cause hurt or injury to any other person, 
he commits an offence, against public safety. If, by so driving a vehicle or 
riding on any publie way, he causes an injury to any other person, he also- 
commits an offence punishable under s. 337, Indian Penal Code, and if he 
causes grievous burt, he commits an offence ’ punishable under s. 338, Indian 
Penal Code. If, by such rash or negligent driving the accused has eaused in- 
jury to some person, offences punishable under ss. 279 and 387, Indian Penal 
Code, wilt be committed, and acquittal of the offence under s. 337 or s. 338, 
Indian Penal Code, as a result of the compounding will still leave the charge 
ae s. 279, Indian Penal Code, outstanding. 

reliance was sought to be placed by Mr. Nadkarni upon a judgment 
of tha urt in Homi Jehangir Lali v. The State. The accused in that case 
who was charged with offences under sa. 279 and 338, Indian Penal Code, was- 
permitted by the trial Magistrate to compound the offence under s. 338, Indian. 
Penal Code, with the complainant and was acquitted of that offence. An ex- 
prew order acquitting the accused of the offence under s. 279, Indian Penal 
Code, was not passed, but that charge was abandoned, and no proceeding in 
the case against the accused remained outstanding. A fresh summons was- 
thereafter issued by the trial Magistrate to the accused for offences under 
aa. 279 and 338, Indian Penal Code, read with ss. 74, 124 and 116, of the Motor 
Vehicles Act. The accused then applied to this Court for quashing the pro- 
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ceedings on the ground that as he was acquitted of the offence under s. 338, 
Indian Penal Code, no fresh proceeding could lie against him for an offence 
alleged to be committed in the same incident for which a charge under as. 279 
and 838, Indian Penal Code, was made against him. This Court upheld the 
contention raised by the accused and quashed the charge observing, though 
it was not necessary for the purpose of the decision of the case to do so—that 
the offence under s. 338, Indian Penal Code, was an aggravated form of the 
offence under s. 279, Indian Penal Code. With respect, we are unable to agree 
with that view. An offence under s. 279, Indian Penal Code, is an offence 
against public safety and the fact that one of the component ingredients of 
the offence under s. 387, where this offence is the result of rash and negligent 
driving, may constitute independently an offence punishable under s. 279, 
Indian Penal Code, will not, in our judgment, justify the view that the offence 
under s. 337, Indian Penal Code, is an aggravated form of the offence penalized 
by s. 279, Indian Penal Code. It may appear somewhat incongruous if the 
argument of the petitioner be accepted that an offence punishable under s. 337 
for which the maximum sentence of fine prescribed is lighter than the sentence 
prescribed by s. 279, Indian Penal Code, is an aggravated form of the latter 
offence. Where a person accused of one offence under s. 337, Indian Penal 
Code, is acquitted, the acquittal may mean that the accused was not guilty of 
causing hurt to the person or that he was not acting rashly or negligently. 
‘Where an offence under s. 337, Indian Penal Code is compounded, the com- 
position can, in the very nature of the offence, be of causing hurt to the per- 
son so injured and not of doing a rash or negligent act, especially when the 
rash or negligent act is of driving a vehicle or riding on a publie way in 
@ manner so rash or negligent as to endanger human life, or to be likely to 
cause hurt or injury to that person. We are, therefore, unable to agree with 
the view of the trial Magistrate that the order of acquittal passed in favour 

of the accused for the offence under s. 337, Indian Penal Code, précludes the 
prosecution of the case under s. 279, Indian Penal Code. 

On that view of the case, we set aside the order of acquittal passed by he 
trial Magistrate for the offence under s. 279, Indian Penal Code, and direct 
that the accused be tried for that offence. The order of acquittal passed in 
favour of the accused for the offence under s. 837, Indian Penal Code, will, 


however, stand. 
. Order accordmgly. 


CRIMINAL REFERENCE. 


Before Mr. Justice S. T. Desai and Mr. Justice Tarkunde. ` 


; SHANKAR BALAJI WAJE v. THE STATE OF BOMBAY.* 

Factories Act (LXII of 1948), Sec. 2(1), 79, 80—Bidi roller engaged in factory and paid 
at fixed rates on quantities of bidis turned out—No compulsion on him to attend 
factory during working hours and no actual supervision on his work—-Whether euch 
bidi roller a ‘worker within s. 2(1)—Right to claim wages for leave whether tan 
be claimed by worker whose wages are paid according to quantity of work done 
by him. 

A person was engaged as a bidi roller by the owner and occupier of a bidi factory 
and his hours of work were fixed, but there was no compulsion on him to attend the 
factory during those hours. He could attend the factory and leave it at any time 
he chose during the working hours and could remain absent. There was no actual 
‘sapervision’ on his work in the ordinary sense of that expression. He was not paid 
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a fixed daily or weekly wage, but was paid at fixed rates on the quantities of 
bidis turned out by him. There was no expreas contract between the owner and 
occupier of the factory and the bidi roller about the ‘work’ and there was no stipu- 
lation about the minimum quantity of work to be done by him every day. On the- 
question whether the bidi roller could be said to be ‘employed’ within the meaning. 
of that expression in a. 2(1) of the Factories Act, 1948:— 

Held, that in the instant case, the nature of the work being of the simplest and: 

1 a well-defined task and the remuneration being on the basis of quantity of work 

done, little direct superyision was actually needed to be exercised but such super- 
vision as was felt necessary by the management was there and there was the right 
to supervise the manner in which the work was to be done, and 

that applying the prima facie test of the existence of right to supervise and control 
the manner in which the work is to be done as determinative of the existence of the 
relationship of employer and employee, the bidi. roller, in the present case, was: 
in the employment of the management and a ‘worker’ within the meaning of that. 
expression in s. 2(1) of the Act ~ 

Chintaman Rao v. State of MP.’ D. C. Works Ltd. v. State of Saurashtra’ and 
Short v. J. and W. Henderson Ltd.’ referred to. 

Under ss. 79 and 80 of the Factories Act, 1948, the right to claim wages for leave- 
can be claimed by a worker whose wages are regulated on the basis of the amount 
of work put in by him. ° 


Tue facts appear in the judgment. - 


H. V. Paranjape, for the accused. 
Y. V. Chandrachud, Government Pleader, for the State. 


8. T. Desar-J. This Reference by the Additional Sessions Judge, Nasik, 
raises the vexed question of the connotation of the expression ‘‘employed’’ in 
s. 2(1) of the Factories Act which gives the interpretation of a ‘‘worker’’. It 
involves a decision, trifling in pecuniary amount, but of considerable conse-- 
quence to a large number of persons engaged as bidi rollers by manufacturers. 
of bidis. The decided cases do not lay down any definition exclusive or inclu- 
sive of the expression ‘‘employed’’ nor any criterion of absolute applicability’ 
as to the exact conception of that expression used in the Factories Act (to be- 
referred to by us as the Act). The question that we have to determine is whe-- 
ther the relationship of employer and employee subsisted between the owner 
of a bidi factory and a person rolling bidis in that factory and the question: 
arose when the Inspector of Factories prosecuted the owner for contravening’ 
the provisions relating to leave in s. 79 of the Act. Four indices of a contract 
of service were discussed in a decision of the House of Lords in England and: 
have been referred to in a recent decision of our Supreme Court. Of this 
more hereafter. 

The accused is the owner and occupier of a bidi factory, Jay Prakash Sudhir: 
Private Limited, and one Pandurang Londhe did the work of rolling bidis in: 
that factory. The services of Pandurang Londhe and 59 other persons doing’ 
similar work were terminated by the accused as from August 17, 1957, by put- 
ting up a notice dated August 12, 1957. The Inspector of Factories paid a 
visit to the factory of the accused on August 22, 1957, and found that Pandu- 
rang Londhe had worked for 70 days and had earned leave for 4 days which: 
he had not enjoyed and took the view that he should have been paid wages- 
for the leave period. The position as regards the other 59 persons was similar- 
and the Factory Inspector filed sixty complaints against the accused alleging 
contravention by him of the provisions of s. 79(11) of the Act. The principal” 
defence of the accused and one with which we are here concerned was that 
Pandurang Londhe was not a ‘‘worker’’ within the meaning of that expréssion 
as defined in the Act as he was not ‘‘employed’’ by the accused. Accused is- 
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' the owner of a umber of bidi factories where inter alia the work of rolling 


bidis is ‘done by hundreds of persons: The learned First- Class Magistrate, 


_ Sinnar, held against the accused and convicted and sentenced him to pay a 


fine of Rs. 10. The matter was carried in revision to the Sessions Court at 


. Nasik’ and the learned Additional Sessions Judge being of the view: that the 


order of conviction against the accused should be quashed has made a report 
-to this Court under s. 438 of the Criminal Procedure Code. 

Gertain facts which are not in dispute and not disputable in this case are 
‘that in case of the persons who attend the factory of the accused for the work 


>of rolling bidis the hours of work are fixed but ‘there is no compulsion to at- 
.- tend the factory during those hours. They may attend the factory and may 
» “leave it at any time they choose during the working hours and can remain 


absent. There is no actual ‘supervision’ on their work in the ordinary sense 
of that expression. They are not paid a fixed daily or weekly wage but are 
paid-at fixed rates on the quantity of bidis turned out by them. It is also clear 
from the evidence that there was no express contract between the accused and 
Pandurang Londhe about the ‘‘work’’ and there was no stipulation about the 
minimum quantity of work to be done by him every day. The learned Judge 


- below has referred to a decision of the Supreme Court Chintaman Rao v. State 


of M. P.’ and to some other decisions and observed that it is clear from the 
«decided cases that the real test to find out if a person is a worker or not is 
to see whether the owner or occupier of the factory exercises any supervision 
and control over him as to the details of his work and on a consideration of 
the facta stated above he has expressed the view that Pandurang Londhe and 
the other persons who did the work of roHing bidis in the factory of the ac- 
cused were not ‘‘workers’’ within the four. corners of the Act. He has also 
pointed out that in the circumstances of the case it would be almost impossible 
for the accused to‘comply with some of the provisions of the Act. 

It has been argued before us by the learned Government Pleader that the 
real test is not whether the owner or occupier of the factory actually exerdises 
‘any supervision or control but whether he has the right to exercise the same. 


. Given the existence of that right or authority its exercise or non-exercise 
during the actual work of rolling bidis is irrelevant. It is also urged, that the 


-operation of, rolling bidis is one and so simple that no direct superyisiqn is 
-ecessary. e work does not run into any details and the "initial directions 
-would..be all that would be necessary and those also would be meagre. Having 
‘regard to the nature of the work ‘and particularly the fact’ that payment pod 
-máde on piece-work basis, so the argument ran, no direct supervision of 
-operation was at all necessary but the right or authority to control the work 
was all along there. The learned Government Pleader has relied on the fol- 
‘lowing observations in the judgment of the Supreme Court in P, oe Works 
„Ltd. v. State of Saurashtra? (p. 268) : m 

Ses aae GRU ae ay aara a a a a aA 
-the determination of the relationship between master and servant is the existence of 
the right in the master to supervise and control the work done by the servant not only 
‘In the matter of directing what work the servant is to do but also the manner in which 
che shall do bis work, or to borrow the words of Lord Uthwatt at page 23 in Mersey 
Docks and Harbour Board v. Coggins and Griffith (Liverpool) Ld.’ “The proper test is 
whether or not the hirer had authority to control the manner of execution of the act 


“in qvestion.’ 


The nature or extent of control which is requisite to establish the relationship of 
‘employer and employee must necessarily vary from business to, business and is by tts 
very natore incapable of precise definition. As has been noted above, recent pronounce- 
-menfs of the Court of Appeal in England have even expressed the view that It Js not 
necessary for holding that a person is an employee, that the employer should be proved 
-to have exercised control over his work, that the test of control was not one of uni- 
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versal application and that there were many contracts in which thè master could not 
control the manner in which work was done... 

The correct method of approach, therefore, would be to consider whether having re- , 
gard to the nature of the work there was due control and supervision by the employer... 

On the other hand, it has been argued by Mr. M. V. Paranjpe, learned coun- 
sel for the accused, that the facts of the case must lead to the conclusion that 
there was in this case no control and no supervision and the relationship of the 
accused and the bidi roller was not that of an employer and an employée or 
master and servant but that the bidi roller was really in the position of an 
independent contractor. Strong reliance has been placed on the following ob- 
servations from a decision of the Madras High Court reported in Palaniappa 
Mudaliar v. Addl. Ist Class Magtstrate* : 

“A person working for the owner of an establishment on the conditions ‘come whem 
you like; go when you like, work when you like, stop when you Like, work as fast as 
you can, work as alow as you like, work on what you like or not at all’, cannot be said 
to be ‘employed’ by the owner of the establishment and will not fall within the defi- 
nition of ‘worker’ in section 2(1) of the Factories Act, 1948.” 

Learned counsel for the accused has also relied on ‘certain observations in the 
ease of Chintaman Rao v. State of M. P. recently decided by the Supreme Court. 

In Chintaman Rao v. State of Af. P., the Supreme Court has considered the 
concept of employment in s. 2(1) of the Act which defines the expression 
“‘worker’’ as under (p. 391): 

“...‘worker’ means a person employed, directly or through any agency, whether 
for wagea or not, in any manufacturing process, or in cleaning any part of the machi- 
nery or premises used for manufacturing process, or in any other kind of work inci- 
dental to, or connected with, the manufacturing process, or the subject of the manu- 
facturing process.” 

Their Lordships observed at p. 391: 

“...The concept of employment involves three ingredients: (1) employer, (2) em- 
ployee and (8) the contract of employment. The employer is one who employs, Le. one 
who engages the services of other persons. The employee is one who works for another 
for hire. The employment is the contract of service between the employer and .the 
employee whereunder the employee agrees to serve the employer subject to his con- 
trol and supervision.” 

Their Lordships. went on to observe: 
« ~“ ..There is a well understood distinction between a contractor and a workman 

A ‘contractor’ is a person who, in the pursuit of an independent business, under- 
takes to do specific jobs of work for other persons without submitting himself to their 
control in respect to the detafls of the work.” 

From the current of the decisions on the sibject and particularly the twe 
decisions of the Supreme Court to which we have ‘already referred, the follow- 
ing propositions are clearly deducible: 

(1) The concept of employment in the definition of ‘worker’ in s. 2(l) of 
the Act involves three ingredients of employer, employee and the contract of 
employment. The employment is the contract of service between the employer 
and the employee whereunder the employee agrees to serve the employer sub- 
ject to his control and supervision: 

(2) The prima facis test for the determination of the relationship of em- 
ployer and employee is whether or not the owner or occupier of the factory 
had right to supervise and control the manner of execution of the work in 
question : 

(8) The nature or extent of control which is requisite to establish the rela- 
tionship of employer and employee must necessarily vary from business to busi- 
NOEs : 
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(4. No distivetion can bs drawn from the circumstance of a person being. 
e e at só much per day or by the job or piece-work: 
' (6). The-cireumbtance that rules tegarding hours of work, ete. applicable’ 
-te other persons may not be conveniently applied to the case of persons doing 
"particular work such for-instance that of bidi rollers does not prevent the re- 
~ “lationship of employer and employee existing between the management and the 
* persons doing such work. 

‘But there are many contracts of service where the, management cannot be said 


„ostensibly to control or supervise directly the manner in which the work is to 


be done by persons engaged for the purpose although it may be clear that the 
work done is an integral part of the business. The prima facie teat of super- 


‘vision and control is not always easy to apply. in the context of modern indus- , : 
. trial conditions. Though the broad principles governing the question have 
- been affirmed in the- decided cases no conclusive test and no definite criterion 


ef universal applicability has been laid down for the determination of the qués- 
tion whether in a given case a person is a-worker or an independent contractor. 
Doubt and difficulty must beset the question for contracts which fall under 
either category have. at times many characteristics’ and features which are com- 
mon and the inquiry no doubt perplexing must ultimately ‘be resolved like any 
eomplicated question of fact. 

The border line between an employee employed in service and an independ- 
ent contractor is at times rather ‘fine and. a clear-cut demarcation is not always 
possible. ` At.one end of the scale can be the case, to take the illustration of 
a bidi roller who attends and works in a bidi factory and is paid wages’ in the 
erdinary sense thatvis on periodical basis. The nature of the work being very - 


 gimple little direct supprvision would be necessary on the part of the employer 


except for the purpose of seeing that the bidi roller puts in ful ‘time and 
regular work. But the,control and supervision is indubitably- there, and no 
ene would suggest that: that:thd. bidi roller is not a worker employed by the- owner 
or vee of the factory. At the other end of the scale can be the case ofa 
contract by the owher of a bidi factory with a Sattedar to whom the manage- 
ment supplies tobacco and bidi leaves and: the Sattedar fulfils the contract by 


. engaging persons to do the work pt rolling hidis in his own place ‘or in the 


houses of those persons. Such was the substantial position in the casé of 
Chintaman Rao v. State of M..P. decided by the Supreme Cétrt and as their 
Lordships held in that ease the Satiedar cannot be sajd to have been employed 
as ‘a ‘worker’ by the management. He only performs his part of the contract 
by making bidis and delivering them at the factory. But between these two 
eases. can lie a number and variety of intermediate cases where the circum- 
stances may point towards one conclusion or the other. 

Four indices of a. contrast ‘of service derived from’ authorities or oe in 
England were recapitulated by Lord Thankerton in Short v J. and W. Hender- 
son Lia decided by the House of Lords (p. 429): 

. these are (a) the mastera power of selection ‚of his servant; ne eae 
of Wages or other remuneration; (c) the master’s right to control the method of oe 
the work; and (d) the master’s right of suspension or dismissal.” 

After stating the four indicia Lord Thankerton observed (p. 429): 

“Modern industrial conditions have so much affected the freedom of the. master in 
eases in which no one could reasonably suggest that the employee was thereby con- 
verted, into an independent contractor that, if and when an appropriate occasion arisea, 
it. will be incumbent on this House to reconsider and to restate these indicia. For ex- 
ample, (a),- (b)“and (a), and probably also (c), are affected by the statutory provisions 
and rules which restrict the master’s choice to men supplied by the labour bureaux, or 
directed to him under the essential work provisions, and his power of suspension or 
dismissal is similarly affected. These matters are all also affected by trade union rules, 
which are, at least primarily made for the protection of wage-earners. The statement 
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of Lord Justice Clerk Alness in Park v. Wilsons and Clyde Coal Company (1928 S.C. .121, 
` at p. 184) that selection, payment and control are inevitable in every contract of ser- 
vice, is clearly open to reconsideration.” : 
After ‘referring to the four indicia of a contract of service and the observations 
quoted above Bhagwati J. observed in the case of D. C. Works Lid. v. State of 
Saurashira.° (p. 268) : 

Ree ah cad ae ener a eee ene ee ee et ene eg er ees 
Lid. we may take it as the prima facie test for determining the relationship between 
master and servant.” 

It is not our purpose to suggest any precise orientation of those four ele- 
ments or indicia of a contract of service but it seems permissible to us humbly 
to state that the principles enunciated in the decisions of the highest tribunals 
to which we have referred leave it open to thd Court to evolve necessary corolla- 
ries abeit within the matrix of those principles. ‘Supervision’ and ‘control’ 
are not expressions of inflexible import and the exercise of the same can in 
some cases be of a very nebulous character. The scope as also the manner of 
the exercise of supervision and control in a given case must of necessity depend 
on a variety of factors such for instance as the nature of the work done by 
a person, the circumstances in which and the place where he is asked or per- 
mitted to do the work, the skill or technique or method, if any, required of 
him in performance of the work, the status and the number of persons engaged 
in performance of the work and in a large majority of cases on the mode or 
manner or remuneration adopted in respect of the particular work required 
of a person. 

Applying the prima facts test of the existence of right to supervise and 
control the manner in which the work is to be done as determinative of the 
existence of the relationship of employer and employee and considered in the 
light of the observations we have made, the facts of-the case before us lead 
to the conclusion that the bidi roller Pandurang Londhe, was in the employment 
of the accused and a ‘worker’ within the meaning of that expression in s. 2(l) 
of the Act. The root of the matter in cases of this type: lies in the nature of 
the work and the mode of remuneration adopted by the management. The 
nature of the work in the case before us being of the simplest and & well- 
defined task and the remuneration being on the basis of quantity of work done 
little direct supervision actually needed to be exercised but such supervision 
as was felt necessary by the management was, of course, there and what is 
more important there was the right to supervise the manner in which the work 
was to be done. It is abundantly clear that it was due to these two elements 
of the simple nature of the operation and payment on the basis of quantity of 
work actually done that the management had little occasion to give specific 
directions-as to the manner of doing the work or to watch the progress of the 
work. These aspects appear to us to be the speciality of the situation. The 
modus operands adopted by the management shows that the right and autho- 
rity to control the manner in which the work of turning bidis was to be done 
was also there. It cannot seriously be disputed that the management had the 
power to control and give directions to the bidi rollers as to the manner of 
rolling bidis but the nature of the operation being very simple, any occasion 
for actual exercise of that power could hardly have arisen. But then it was 
urged on behalf of the accused that the bidi roller was free to go to the factory 
when he liked and leave it when he liked and was not even bound to put in 
any minimum quantity of work. Now it would seem that in the circumstances 
of the case and having regard to the mode of payment and the system of work 
adopted by the management itself this freedom was more apparent than real 
or substantial. In any case this freedom even if real and though of some cogency 
cannot, in our judgment, be regarded as critical or decisive of the relatiofiship. 
A contrary view founded simply on this element of freedom to work for as 
much time as the bidi roller liked would enable dexterous employers to avoid 

: 6 [1957] A. I. R. S.C. 264. . 
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provisions of law otherwise applicable and aimed at protecting those who are 
inops consi by adopting a modus operandi to the ostensible nature of which 


little objection can.be taken and with which an average worker may readily 


fall in line. But the Court will look at the body and substance of the arrange- 
ment and then determine the real relationship of the parties and fasten res- 
ponsibility according to its true and real character. It is a question of sub- 
stance and not of mere form. For all these reasons we are of the opinion that 
the. contention pressed on behalf of the State must be upheld. 

There remains for consideration a further contention urged on behalf of the 
accused. It was contended that the order of conviction was not sustainable 


_ even if the relationship of employer and employee existed between the parties. 


The argument was that s. 79 which deals with the question of ‘‘leave with 
” cannot apply to a worker who is paid wages according to the quantity ‘ 
of work done by him and not per day or per week. It was said that there 


' being no fixed hours of work and no fixed daily wage in case of such worker 


s. 79 can have no operation. Sections 79 and 80 read together make it abun- 
dantly clear that wages for period of leave are payable to a worker at a rate 
equal to the daily average of the total full time earnings for the days on which 


: he has worked and in our opinion the right: to’ claint wages for leave can be 


claimed by a worker whose wages are regulated on the basis of the amount of 
work put in by him. The present contention must, therefore, re negatived. 

In the result the order of conviction and sentence passed by the learned 
Magistrate must be upheld and there will be no other order on ths Reference. 
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and subject to the conditions specified in the 
statute ft. Therefore, where the 


The power of the High Court to strike down 
the provisions of a law enacted by the Parla- 
ment, if it finds that the impugned provision 
Pilate Violetos a fundamental rigt olaited 
by a petitioner, is not in any way limited by 

fact that the ca law Fas enacted by 
Parliament and not b; 
MANILAL v. UNION or 
61 Bom. L. R. (0.0.5.) 976. 


BARKHALIDAR: See SavnasnTna BAR- 
ENALI ABOLITION ACT, 1851, S. 21). 
61 Bom. L. R. 939. 


BENAMI TRANSACTION, burden of 


proof. 


The burden of proof that o transaction is a 


must be In order to 
succeed the party so must put the 
Court tn of and satisfactory 
evidence and it will not suffice to: to 
matters of suspicion or even to sible 
conjecture. 


ULHABIBAI JETHMAL 0. BHAGCHAND. 
61 Bom. L. R. 103. 


> 1959.) 


ee CODE, 193 1928— 
Default in of land revenue—. 
io gion od aie Dy TEDORUE 
heuk noes of sale -dautak Neelin. of 
such notico—Whether sale void for want of notice 
= App'icabiliy of principle natural justice. 
ough the provisions of the Berar Land 
Revenue Code, 1928, do not 
notice shall be en before ofa 
defaulter is tw odie of date 
justice that the defaulter must receive such a 
notice before his is sold. In the 
abeence of any no the sale is liable to be 
set aside. 
GANGARAM V. DHARAMCHAND. 


61 Bom. L. R. 1638. 


—— S8. 73(1}—Whether proviso to s. 73(1) 
applies in cases where commencement of tenancy 


Tenia?" brane, TAANA of ta. tle 
of tenancy” —Proviso, of, tn rela- 
wel of Clea Gat Rae isa tate- 
ment of Objects and Reasons when can be refer- 
red io in relation to 

The proviso to s. 78(1) of the Berar Land 
Revenue Code, 1928, does not apply in cases 
in which the commencement tenancy is 
known. Therefore, a tenant cannot, under 
this proviso, claim the status of a tenant of 
antiquity if the date of commencement of his 


refer to the original or the first tenancy under 
which the tenant or his predeceasor-in-title 
entered into of the land as a tenant 
and since the time of which tenancy he and his 
predecessors-in-title have been in continuous 
and uninterrupted of the land. 

The auty of the Court is to efect ahar 
monious construction between 
the provision to which it ia a proviso 
as e the proviso must be so 
and its 
within the ambit and purview of the main 

itself. 

The Statement of Objects and Reasons which 
led to the enactment of a statute is not admis- 
sıble as an aid to the of the statute. 
But it can be referred to fo? the limited 
of ascertaining the conditions p at the 
time which actuated the sponsor of the Bill to 
introduce the same and the extent and urgency 
of the evil which he sought to remedy. 
SHEKH Ranmian 0. RAJE NUKANTHARAO. 


61 Bom. L. R.(F.B.) 1203. 


—§8.73-A. See Brenan Lanp REVENUE 
Cops, 1928, 8. THI). 
61 Bom. L. R. (F.B.) 1203. 


———S. ‘88. See Benan REGULATION OF 
AGRICULTURAL Leases ACT, 1951, S. eee 
61 Bom. L. R. 1351. 


——S. 91. See Beran REGULATION OF 
AGRICULTURAL Leases ACT, 1951, S. 9B(a). 
61 Bom. L. R. 1351. 


—~—_—_-§. 220. See BERAR REGULATION OF 
AGRICULTURAL Leases ACT, 1951, 8. 9B(a). 
61 Bom. L, R. 1351. 
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BERAR REGULATION OF AGRICUL- 

TURAL LEASES ACT (XXIV of 1951), 8.2 

(b ltivation by servants under supercision 
aiher on bahalf of his minor son— 
culttoation cultivation 


pik A te evant lis wae 
tied enh gi a E an Se 
is personal cultivation by the son within the 
meaning of A 20) i of the Berar Regulation of 


Leases Act, 1951. 
-A notice telegram is a notice in 
ar AEA of s. 0) © of the 
tion of Agricultural Leases Act, 


of application. 
If at any time the area in possession of a 
person claiming to be a lessee under 


3 UNAL. 
61 Bom. L. R. 210. 


d A 


The operation of s. 8 of the Berar Regula- 
tion of Agricultural Leases Act, 1951, is al- 
together excluded in the one case contem- 
bE 


1) of the Act, viz. where the 

on the ground that the 

jandholder required the land for culpirating 
the land 


personally. 
The words in s. 8(1) (g af thaiAct aa pro 
vided in s. 9” only Wg 


saree eaverm clause of s. 8(1). Therefore, 
s. 8(1)(g) merely refers to the notice anf its 
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BERAR REGUBATION oF AGRICUL- 
TURAL LEASES AQT, 8. 8—(Oond.) 


various requirements mentioned in s. H7) and 
to nothing further. It has no reference to the 
sub-sections of s. 8. 

Under oa, S(TXg) and 9 of the Berar 
tion of Agricultural Leases Act, 1951, so as 
termination of any lease of land held 8 pro 
tected leasee is concerned the landholder has 
two options: (a) to terminate by notice on the 
gomd that he requires the land for cultivating 

personally, [s. 9(1)] and (b) to terminate by 
notice in other cases, fa. 8(D(g)]. In the 
former case, he need not have recourse to 
authority or obtain orders of a Revenue Ont 
cer, but the right is given in such a case to the 
tenent to the notice on the two 

ands mentioned in s. 0(5) and in that event 

e Revenue Officer has to adjudicate in 
accordance with sub-es. (3) to (9 s. 9. The 
notice in this case must fulfil requirements 
on ee oe ee 

ts of s. 8(1) 
tng obvi t as to the land- 
holder ee the land for cultivating it 
personally. In this case the landholder must 
obtain the orders of the Revenue Officer to 
terminate the lease. 
TARABAI v. B’pay Rev. TRIBUNAL. 
61 Bom. L, R. 41. 


+H, 8. See Benan REGULATION oF 
AGRICULTURAL Leases ACT, 1951, S. 10. 
61 Bom. L, R. 633. 


—————8. 9. See Benar REGULATION OF 
ÅGBICULTURAL Leases Act, 1951, S. 8. 
61 Bom. L. R. 41. 


———-8. 9(1). See Brean REGULATION OF 
AGRICULTURAL Leases Act, 1081, S. 9(6). 
61 Bom. L. R. 1156. 


————8. 9(1). Sæ Beran REGULATION OF 
AGRICULTURAL Leases Act, S. 2(b). 
61 Bom, L. R. 1671. 


————8. %3). See Benan REGULATION OF 
AGRICULTURAL Acr, 1951, S. %8). 

61 Bom. L. R. 1156. 
PETETA 





ine led 

land 

ore lapse of two years from Spo ian 

ia ae in a A) ifilled— 

Rapression “tno years” in r. 9 means 


iwo culiivating scasons—Fatlure of landlord to 
cultivate land for even short i È 
cribed whether entail forfe 


Whether under s. K6) tenant can claim as com- 
pensation income of land or value of crops for 


y 
over tte land from the tenant on the groun 
of personal cultivation. The-tu p doet no t in 
terms prohibit the transfer or sale of the land 
before the lapse of two years from the date of 
re-entry, but the fact that lands ha 
sold is conclusive that after the 
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BERAR REGULATION OF AGRICUL- 
TURAL LEASES AQT, 8. 9—(Oonid.) 


lord would be le of cultivating the 
land personally for unless there is a 
stipulation in the sale deed that the ‘landlord 
was to relin the on at some later 
date mentioned in the deed itself. Therefore, 
prima facie, the fact of sale before the lapse of 
two years from the date of reentry would 
show that the Iandholder was himself 
the uire- 


The two years are to be computed from the 
specifo and definite date of the re-entry by the 
landholder. 

The words, in s. %6) of the Act, ‘ta land- 


When’ an order under s. 0(8) of the Act is 
passed in favour of the tenant for restoration 
of the possession the right-of the tenant to 

compensation flows from the order and 
next 


se Senge of Re ON 0, 


A Moeaa habe quidiat to AHDE 
ing G ar aeien 
order to obtafn the benefit of the pro- 


1951—. 


fixed and was in fact fixed. The burden to do 
so rests on the tenant and that burden cannot 
be by sa merely that by virtue 
of some law the ord has now become 
liable to pay to the Government a sum of 
money by way of land-revenue. A bare 
declaration of Liability to pay land-revenue 
to land revenue 
it ata t 
ocya MEGHA. 
61 Bom. L. R. 1351. 


provisions 
Under s. 102) of the Berar on of 
Agricultural Leases Act, 1951, a dholder 
ean apply for enhancement of the lease- 


f 


x 


1959.] 


BERAR REGULATION OF AGRICUL- 
“TURAL LEASES ACT, 8. 10—(Conid.) 


‘money which was agreed upon at the time of 


the lease. 

The of s. 28 of the Berar Regulation 
-of Leases Act, 1951, is to provide 
that if a lessee Tights indepen- 
-dently of the those rights are not limited 
-or ab by any of the of the Act 
except rovisions contained in s. 7(7) of the 
Act. ore, the rights safı are the 
rights which the lessee has indepen- 
-dently of the Act and not the rights granted 


— $8. 11(1). See BERAR REGULATION OF 
-AGEICULTUBAL Act, 1951, 8. 14. 
61 Bom. L. R. 1285. 


———S. 14—Word “lease- in 3. 14 
mwohciher refers to cash only—A of 
@. 14 where lease kind— 
Commutation under s. 11(1) whether applies 
respect to completely discharged before 
commutat 


1951, refers to cash and, therefore, s. 14 
of the Act applies money 
= yable in cash not where it is payable 


The commutation made the Revenue 
‘Officer under s. 11(Z) of the Act is regarding 
the prospective Hability of the lessee or of the 
ability ‘of a lee which is yet to be dis- 
charged. 
WIsHWANATH 0. Bommay Rev. TRIBUNAL. 

61 Bom. L. R. 1285. 


——-8. 192). See Beran REGULATION- 
OF 


AaricourunaL Leases Act, 1951, S. 8. 
, 61 Bom. L, R. 41. 


s. 19(2). See BERAR REGULATION OF 
AGRICULTURAL Act, 1951, 8. 4 
61 Bom. L. R. 210. 


———8. 23. See Benak REGULATION OF 
-AGRICULTURAL Leases Act, 1951, 8. 10. 
61 Bom. L. R. 633. 


BOMBAY AGRIOUL DEBTORS 
RELIEF ACT (Bom of 1947), 
B. 4. See BOMBAY AGRICULTURAL DEBTORS 


ReLEr Acr, 1947, 8. 51-A. 
61 Bom. L. R. 1607. 


———S. 14. See BOMBAY ÅGRICULTURAL 
‘Desrors Revo Act, 1047, 8. 51-A. 
61 Bom. L. R. 1607. 


———S. 15. Ses BOMBAY AGRICULTURAL 
@erstrors Revier Act, 1947, S. 51-A. 
i ; 61 Bom. L. R. 1607. 


———_8. 22. See Bomwmay AGRICULTURAL 
Deysrors Rewer Act, 1947, S. 24 
61 Bom. L. R 666. 
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BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT—(Gonid.) - 


Where under s. 24{7) of the Bombay Agri- 
cultural Debtors Relief Act, 1947, a transfer is 
declared to be a the 


— 8. 51-A—Dekkhan . 
Relief Act (XVII of 1879), Sec. 15. 
under 3. 4 but not mentioning 


| 


to 
8s. 14(b) 
names and debis not included tn 
under 3. d—Whether such creditors’ debis governed 


creditors. A notice under 4. 14 of the 
Act was ordered to be issued the Court. 
Thereafter the plaintiff filed a suit 


accounts of the and the 


was ea debtor and his debts were Rs. 
15,000. A final. award was then pessed but 
the award did not mention the debts of the 
defendants nor did it mention the defi 


decree in the civil suit was vold end not binding 
on the On the question whether the 
decree in the civil suit was without ction 
in view of s. 51-A and s. 56 of Bembey ` 


Act, 1957. 
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BOMBAY AGRICULTURAL DEBTORS 
RELIEF AOT, 8. 51-A—(Conid.) 


Court, as neither the names of the 
defendants-creditors nor their debts were 
mentioned in the plaintiffs applications and 
in the award made, and, therefore, it could 
not be said that the ctvil suit wes in of 
any matter pending before the Court s 
51-A of the Bombey Agricultural Debtors 
Relief Act; but that, as the plaintiff was held 

a debtor and his debts did not exceed 
transactions in suit 
would be governed the Bombay ae 
tural. Debtors Act and could not 

made the subject-matter of an 

kkhan 


: 


s. 15{1) of the Act. 
MULCHAND v. SHAIKH HAHIBOOB. 
61 Bom. L. R. 1607. 


-————_——_8. 56. See BOMBAY AGRICULTURAL 
Deerons RELIEF Acr, 1947, S. 51-A. 
61 Bom. L. R. 1607. 


BOMBAY AGRICULTURAL PRODUCE 


Rules, 1941, t. 74—. rps Marin Oonmiltee 
Byela iea, r. 12— term “irade 
’ in s. 17 comprises allowance not 


The term “trade allowance” in s. 17 of the 
Bombay Agricultural Produce Marketh Act, 
1989, means deductions allowed by custom 
ee re ek 
pohe 

Whether the Bombey Agricultural 
Poan MA Ask 100, the Roles made 
thereunder and the Bye-laws of the Kolhapur 
Market Committee apply to the salo of agri- 
cultural produce one trader to another. 
STATE v. BABULAL FAKIRCHAND. 
61 Bom. L. R. 1478: 


BOMBAY COMMISSIONERS OF DIVI- 
SIONS ACT (FII of 1958), 8. 3—Constitution 
of India, art, 326— Rooenue Tribunal 
wheiher an “Y within s. 8—Whether 
word “authority” in art. 226 of Constitution in- 
“he Bomba 

The bey Revenue Tribunal does not 
fall within the term “authority” as used in s. 8 
of the Bombay Comminsioners of Divisions 


word “au > in art. 226 of the 

on of India does not include a purely 

judicial tribunal, A -judicial body or 
tive or execu- 
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BOMBAY COMMISSIONERS OF DIVI- 
SIONS ACT, S. 8—(Conid.) 


word “authority”. But where the sole func- 
tion of a tribunal is to administer justice 
bern Aly cannot fall within the expression 
‘a 28? 
BHAGWANDAS V. B’aay Rev. TIBUMAL. 

61 Bom. L. R. 1406. 


BOMBAY DRUGS RULES, 1946—Drvy, e 
Act E pre of 1940), Sees. 38(1), 18(o eas 
) Ati (XI of 1955), 

Goi Ciae ta {X of 1897), Secs. 84, sior 
—Whether Drugs Rules, 1946, stood” 
repealed on of s. 88(1) of Drugs- 
Ack by Act XI of 1966. 

The Bombay Drugs Rules, 1946, did not 
stand rep on the amendment of a. 88(1): 
of the Drugs Act, 1040, by the Drugs (Amend- 
ment) Act, 1955, but must be deemed to have- 
been re-enacted and to have remained in 
foree under the amended s. 83(1) of the Act 

virtue of s. 24 of the General Clauses Act,, 

ior, till they were replealed by fresh rules 
framed by the Central Government in 1987. 
STATE 0. CHUNILAL VALLABHST. 
61 Bom. L, R. 807. 


BOMBAY HINDU DIVOROE ACT (Bom. 
XXI of 1947), 8 S) See Bowray Homu 
Dvorce Act, 1947, 

- 61 Bom, L, R. (O.O) 1565. 


—— 8.15 Hindu Marriage Act (XXV of 
1955), Secs. 89(8), 30, 26, 85——Decree for disso- 
lution of marriage passed before coming into- 
operation of Central Act—Petition wnder 8. 15 
of Bombay Ad for custody of minor A 
ion of Central Ad—. Jor 
pri a a dissolution 
E plane rata Barina 
Where in a proceeding er the Bombay 
Hindu Divorce Act, 1947, the relief in respect 
orth the itself had already been de- 
before the coming into o tion of the- 
Hindu Maringo Act, 1985, and there was no- 
prayer for custody of children in the plaint as- 
filed, a subsequent petition under s- 
15 of the Bombay Hindu Divorce Act, 1947, 
Dor custody of children is maintainable after 
e coming into operation of the Hindw 
Marriage Act, 1955. 
SUMATIBEN 0. JASVANT BHOGILAL. 
61 Bom. L. R. (O.C.J.) 1565. 


BOMBAY HINDU PLACES OF PUBLIC 
WORSHIP (ENTRY AUTHORISATION) 
ACT (Rom. 1966), 8. 2—Constiiution 
of India, Aris. 25(1), 25(2\b), 26—Templer 

to T sect’ 


whether come wiikin ambit of Act t 
whether Hindu institutions and * 
dead whather distinct TERA from Finditt 
waether religion from Hinduism— 
F. Act ultra vires art. 26(1) of Constitu-- 
Binn aids Chere 
and, there- 
narayan Sampradaya sect are Hindu 
institutions within the meaning of art. 85(2\b)- 


of the ray ge cates of India and are also- 
“places of public worship”’ within the meaning: 


i 
1959.] 


BOMBAY HINDU PLACES OF PUBLIC 
WORSHIP (ENTRY AUTHORISATION) 
ACT, 8. 2—{Conte.) 


of s. 2 of the Bombay Hindu Places of 
Public Worship (Entry Authorisation) Act, 
1950. 
The Bombay Hindu Places of Public Wor- 
ship (Entry Authorisation) Act, 1056, is not 
ltra vires the provisions of art. 25(1) of the 
Constitution of India. 
STATE or B’BAY v. SHASTRI PURUSHADASII. 
61 Bom. L. R. 700. 


BOMBAY INDUSTRIAL RELATIONS 


ply Point of ü 
A ea pa r relvant for determining compa- 
between rival unione apptying for 


registration than one application for re- 
AREE AE pa TEREG Ae E rane 
before the Registrar. he must refrain from 
any union until and unless he has 

his duties under the third 

to s. 14 of the Bombey Industrial R 
Act, 1946, Lec. unless he has decided which of 
the applying unions has the larger member- 
ship of employees employed in the industry 


The point of time referred to in s. 18(1) of 
the Bombey Industrial Relations Act, 1046, 


be time when an occasion arises for exercising 
the and perfo the duties con- 
tained and laid down in the third to s. 
14 of the Act. Therefore, the point of time 
with reference to which the membership of 
rival unions applying for registration is to be 
considered is not the date of the application or 
the month of the application made by them but 
is the occasion when the claims of the other 
unions fall to be considered. 
B. E. S. T. Workers’ Union 0. STATE. 

61 Bom. L. R. (O.C. J.) 967. 


S8. 14. See BOMBAY INDUSTRIAL 
RELATIONS Act, 1047, S. 13. 
61 Bom. L, R. (O.C.J.) 967. 


——S. 16(3). See BOOBAY INDUBTRIAL 
RELATIONS Act, 1947, S. 18. 
61 Bom. L. R. (0.C.J.) 967. 


———S. 27A. See Bownay [NDUSTRIAL 
RELATIONS Act, 1947, 8. Hal Ao) 
m. L. R. 456. 


———8. 31. See Bomay INDURTRIAL 
RELATIONS Act, 1947, S. 13. 
61 Bom. L. R. (0.C.J.) 967. 


————_S. 32. See BOMBAY Inpvsram. 
RELATIONS Act, 1947, S. 78 (1)A(o). 
61 Bom. L. R, 456. 
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BOMBAY INDUSTRIAL RELATIONS: 
ACT—(Conéd.) 
———-8. 33. See Bompay INDUBTRIAL. 
Reiittons Acr, 1947, 8. 78(1)A(ec). 

61 Bom. L. R. 456.. 


—8. 78(1).4(0)—Whether 
initiate ale proceedings 


Of tndusiry wohcrein, employee employed Bight 


OF employee to and ee proceedings 
in Agroeneni referred to 
EH agreement arrived at when no 


‘industrial Bee ae pending before relevant 
Section 79 of the Bombay Industrial Re- 


celeb andere NCA) hs Ack of the 
under s. e) o Act on the 
employee i 

the fact that in industry where- 


the employee is employed there is in existence 
a representative union. 

Under ss. 27A, 88 and 38 of the Bombey 
Industrial Relations Act, 1046, the right of an: 
individual ple to a and conduct 
the proceedings be him ia not des- 
toyed unless and until pen Stirs sche 

appears in the osse on of that 
em whose ce is being ventilated 
be the aeh pait concerned. Section 
27A of the Act does not contemplate an - 
wich might be, oonan caged employecy 
whic contrary to the interests 


em; who might have 
initiated a p under the Act. 
The agreement referred to in s. 115A of the 


Bombay Industrial Relations Act, 1046, is an 
agreement arrived af between. the em 

representative unlon- reached 

E a vse sear 
before an Arbitrator, Wage Board, 
Court or Industrial Court. Therefore, an 
ee coal dinate peuding eke ay ue ches 
no such dispute is pen ore any of these- 
exthories will not fall under the temma of s- 
115A of the Act. 
N. M. Narx o. Corana LAND MILLS 
61 Bom. L. R. 456. 


ute 


8, 79. See Bowsay INDUBTRIAL- 
Revations Act, 1947, S. 78{1)A(c). 
61 Bom. L. R. 456. 


———-8. 114. See Bommay AE 
EO L. R. 456.. ` 


———8. 115A. See BOMBAY INDUSTRIAL 
Renations Acr, 1947, 8. 78(Z)A(o). 
61 Bom. L. R. 456. 


BOMBAY LAND REQUISITION ACT 

Bom. XXXII of 1948), 8. 2. See Bompay 
REQUINTION Act, 1948, S. 4. 

61 Bom. L. R. (O.C.J.) 263. 


nance, 1947, í 1)}—Premises out prior- 
to J 1947 but thereafter HU November 
1955 used as house—Order of requisition 


made in October 1957—Landlord peed at 
premises occupied by Ucencees on date o ober 


. 
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“BOMBAY LAND REQUISITION ACT, 
8. 4—{Conid.) 


before 3. 6 can by scheduled 
areas mentioned in s. 2(1) 
Certain rooms in a situated in the 


of Bombay were let out by the landlord 
“before January 1, 1947. From January 1, 
1947, to November 1955 these rooms were used 
vas a lodging house. After November 1955 
‘they were occupied. by certain and it 
was alleged by the ord t the occu- 
pation by these persons was as licensees and 
not as tenants. ‘On October 10, 1957, an 
order for tioning these rooms was made 
under s. 6({4)(a) of the Bombay Land Requisi- 
tion Act, 1048. The order was by 
the landlord inter aHa on the that the 
zooms did not constitute premises within the 
meaning of the Act as these were not intended 
to be let, because they had never been in fact 
fet after the Bombey Land Requisition Ordi- 
nance, 1947, came into force on December 4, 
1847, or the Act came into force on April 11, 
1948. On the question whether it could be 
daid ot Dis premisa. naniming that these wete 

to licensees on October 10, 1987, that 

were intended to be let as defined in 8. 
asf of ihe aot and wers therefore; premises 
Y. were Hable to be requisitioned under the 
Act:— 

Hed, that -as the landlord had expressed 
his volition by out the rooms prior to 
January 1, 1047, ho could be said lo have 
dntended the rooms to be let within s. 4(3) of the 
Act, these were not let when the 
Act came into force, and 

‘ that, therefore, the rooms were premises 
within the of the Act and the Govern- 
ament could its power under s. 6 of 
‘the Act in respect of the premises. 

Tho Notifloation re to in s 6(1) of the 
Bombay Land Requisition Act, 1948, is an 
entirely different notification to the notif- 
‘cation mentioned in s. 2(2) of the Act. 

Land 


of s. 6 are not automatically 

A notification by Government 

to apply, A neko. by “Goverment 
to a scheduled area 


v. Virendra Motabhoy, (1950) 52 
‘627, to the effect that there was a drafting 
-error in s. 6(1) of the Act because ft refers to 

situated in the areas by 

vincial Government by a tion in 
SEL, Gaxette and It docs not refer to areas 
eee Dy tae Act itself under s. 2(Z) is not’ 


61 Bom. L. R. (0.C.J.) 263. 

‘——S, 4. See Bompay Laxp Requim- 
“TION act, 1948, 8. 5. 

61 Bom. L, R. (0.C.J.) 1344, 


rs 5— Declaration mads under s. 5(3) 
:mwheiher conclusive evidence as regards person 


s te 


THA BOMBAY LAW BRAPORTSR. 


which may be 
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BOMBAY LAND REQUISITION ACT, 
S. 5—(Contd.) 


entitled to reside tn premises to be 
Whether declaration preckudes 


The declaration made under s. 5{2) of the 
pear pk Land Reqrilaltion: Act, 1048, is not 


evidence as regards the person 
iare ee 


mu to be requisition 
nder s. 5 of the Bombey Land Requisition 
Act, 1048, the declaration is made conclusive 
as the actual non-reaidence of the 
person referred to in the order for,a continuous 
period of six months immediately preceding 
the date of order. The declaration does not 
precude the real owner, landlord or tenant 

showing that he is the real owner. land- 
lord or tenant and not the person mentioned 
in the declaration. 
Buarar MANILAL v. State or BOMBAY. 

61 Bom. L. R. (0.C.J.) 81. 


—————8. 5—Premises derequisitioned under 
s. 9(1)}—Whether State Government can make 
Pree eaten order andera. 5(1) in respect of 


The State Government has jurisdiction to 


make a fresh order under s. &{1) of 
the Bombay Land uisttion Act, 1948, in 
qulcone premises w 


ch have been dere- 
under s. 9 of the Act. , 
Wirral Vincent v. STATE. 

61 Bom. L, R. (0.C.J.) 990. 


BL OR ee ae eT 
landlord or tenant has mot actully resided for 


Under s. 1) of the 
Requisition Act, 1048, a on 
Requisition Act, 1948, no Tanitation s placed 
nagar rae the Government 
under the ore, under this 

the Government can requisition a 
of a flat in a building in which the land- 
or the tenant has not actually resided for 

a continuous of stx months immediately 
gaye Hag pat ocr ipl a 

D. State OF BOMBAY. 

61 Bom. L. R. (0.0.J.) 1344. 


——8. 6—Constitution of India, Arts. 226, 
227—-Whether Court can go declaration 
vacancy made under a. (4)(a) on question of 
declaration when can be 


vacancy 
s. 6(4a) of the Pompa Land Requisition 
Act, 1848, cannot be either on the 
facts on which the declaration is based or on 
the groutid that in Jaw such a declaration 
cannot be made. 

A declaration that there is a vacancy can be 
challenged under art. 226 or under art. 227 of 
the Constitution of India only on the ground 
that the declaration was mala fide or that 
there was some extraneous factor which led 


1e 


8 
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BOMBAY LAND REQUISITION ACT, 
8. 6—(Conid.) 


the Government or the offloer concerned to 
make that declaration. 


operate er year 
possesion mey be protected against, the land: 


Srare or Bownay v. M. C. MENON. 
61 Bom. L. R. (O0.C.J.) 75. 


—-———8, 6—Iniimation of vacancy by 
landlord to authorised officer in pio ara 


—Intimation sent by ordinary post and 
thine under s. 6(2)—Intimation re- 
0, —W keiher tniimation effec- 


under s. 6(2) precludes landlord from 
giving intimation When Court can 
consirus “shall” tn statute as directory 


E ee of vacancy of 


premises 

Marte Iai Henin At eae ae 
Land Requisition Act, 1048, to an 
euthoried ofc in the preatbed form, but 
it was given ordinary post and not within 
the time prescribed by £ 013) of the Act, and 
it was established that the officer had recetved 


m the date of the receipt of the 
intimation by the officer and it is not open to 
the State Government to requisition the pre- 
mises after the lapse of ssh period ‘ules 
there was a fresh vacancy. 

In order to get relief from the Court on a 
Fee ne ae Re Pe 
come with clean hands, not only must not 
suppress any material facts, not only must he 
show the utmost faith, but also 

the Court that the 
justice and that‘ uation fies ont Lis aide, 

The mode prescribed by s. 6(2) of the Bombay 
Lana Hequlation Act, 1948, that the intimation 
shall be registered post is directory. 

The intimation referred to in s. 6{3) of the 

Peete ear Requisition Act, 1948, is the 

referred to in s 6(1) of the Aot. 

The failure on the part of the landlord to 

the intimation reg 


does not debar him giving a 
quent intimation. ` 
In order to place a T construction on 


irk statute the Court 
must look to the scheme of the Act in order to 
determine what are the consequences which 
the law has laid down as a result of non- 
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BOMBAY LAND REQUISITION ACT, 
8.6—(Contd.) 


quence may be that a particular order 
is invalidated, the 


consequence may be that a 
particular right is not acquired or a 
obligation is impoeed, or the may 
be not stated in the law at all. no con- 
sequence is apparent in the law it is ic 
for the Court to take the view that 
the statute has used the “shall” it 


er ne dieter or pro- 
cedural rather than mandatory in the strict 
sense of the term. 
STATE oF BOMBAY V. Moranst. 

61 Bom. L. R. (0.C.J.) 318. 


——\S8. 6. See Bomnay Lanp REQUIS- 
TION ACT, 1948, S. 5. 
61 Bom. L. R. (0.C.J.) 990.. 


———8. 6—Word “release” in ss. 6(1) and' 


lord and possession 
peed appropriate of aer. 
under 8. 6 can arise by reason of mere 


1948, 


ufattion order made under s. H1) of © 
in all its effects and aspects - 


uisttion under s. W7) notwithstanding the 
that the de- order is not com- 

munioeted to the person concemed and 

possession of the premises in question is not 
to such M 

a order of reada toa tha: Astin all 

its aspects is completed merely making an 

order for the purpose, W: physical. 


61 Bom. LR. (O.G.J.) 1191.. 


——_8. 61). ee) Bompay Lanp Requ- - 
, 8. 4. 
61 Bom. L. R. (O.C.J.) 263. 


61 Bom. L. R. (O. C.J.) 990... 


————S. 9. See Bompay Lanp Requm-- 
TION Act, 1948, 8. 5. 
61 Bom. L. R. (O.C.J.) 990- 


. 
e 


1604 


BOMBAY LAND REQUISITION ORD- 
NANCE, 1947, 8. 4(1), See Bownay LawD 
-Reqursrrion Act, 1048, S. 4. 

61 


1 Bons L R. (0.C.3.) 236.. 


BOMBAY LAND REVENUE CODE (Bom. 
¥ of 1878), 8. 3(5). 

e words of the definition of “estate” 
-contained in s. 8(5) of the Bombay Land 
Revenue Code, 1879, mean “any interest in 
lands” which comprise within their 
alienated as well as unalienated lands and 
-cover holdings of occupants within the 


Smr Ras Ram NARAIN D. STATE. 
R 61 Bom. L. R (S.C.) 811. 


———S. 117R—Gujarat Talugdors 
pate FI o a 1888), Secs. 22, 28(1 
nure Abolition Act a 
rrr ae Sec. 5(2}— “settlements of 
. land reverue” ins. 11 
‘includes declaration under a. 32 or agreement 
-of jama mentioned in a. 23(1) of Bam. Act VI 
-of 1888. 
The declaration under s. 22 of the Gujarat 
Taluqdars’ Act, 1888, or the ment of 
_jama mentioned in s 28(1) of the Act, is not a 
settlement of land-revenue within the meaning 
-of s. 117R of the Bombay Land Revenue 
-Code, 1879. 
J AYAVANTAINHJI V. State OF BOMBAY. 
61 Bom. jl. R (8.C.) 945. 


—_——— 8. 155. 
The words title and interest” oc- 
Pag me 135 of the Bombey Land Revenue 


Code, 1870, have the same connotation as they 


“had in the eee eading wore eee 
-Civil Procedure at the time the 
Bombay Land Revenue was enacted. 
‘8. M. Jaxarr v. 8. M. BORKAR. 


61 Bom. L. R. (8.C.) 688. 


BOMBAY MONEY-LENDERS ACT (Bom. 
XXXI of 1947), 8. 24—Court-fees Aci (VLI of 
1870), II, Item 17(vit ivil Procedure 
pre eae F of 1908), Secs. 2(2), 47, 104; O. 

> Tr. 13,11(2)}—Whether order 
under 8. 24 of Bom. Act of 1947 appeal- 
~able—Proper Court-fee leviable on memorandum 
.of appeal from such order. 

An order under s. 24 of the Bombay Money- 
denders Act, 1946, granting or refusing to grant 
instalments for the payment of the amount 
-decreed, is a as a decree. The proper 
Court-fee to levied on a memorandum of 

from such an order would be the Court- 
fee mentioned in Sch. IL, ttem rie es 
Court-fees Act, 1870, as in the 
Bombay State. 

The subject-matter in ute in such an 

he is not the amount of the decree, but 
mode in-which the amount is to be pald. 
As such, it is not to estimate at a 
money value the subject-matter in dispute. 
Laxman DHULSHET V. GANPAT. 
61 Bom. L. R. 1591. 


‘BOMBAY POLICE ACT (Bom. XXII of 


1951), 8. 57—City of Bombay Police Act (Bom. 
IV of 1902), Sec. 27—Accused convicted under 


8. 618 & 114 of Indian Penal Code in 1959— , 


THH BOMBAY LAW BMPORTERB. 
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BOMBAY POLICE ACT, 8. 57—({Contd ) 


Order of eaternment made by Deputy Commis- 
stoner of Police a, accused wnder s. &7 of 
Ta XI of 1951—Vahdity of order. 

Before an order can be made under s. 57 of 
the Bombay Police Act, 1951, the person 
against whom the order is to be made must 
be convicted of an offence under Chapter XU, 
XVI or XVL of the Indian Penal Code, 1860, 
after the coming into force of s. 87 of the Act. 


ViIsHNOO RAMCHANDRA U. STATE. 
, 61 Bom. L, R.'498. 


BOMBAY PROHIBITION AQT (XXF of 
1949 iminal Procedure Code (Ad Y of 
1898),Secs. 157, 4(1}—Indian Penal Code 
Ad (4a XLV of i 3800) pacha 352, i3 99, 62— 


orcibly take oa poo of 
faite De ied iepa pept medical ema- 
mination—Person forcibly taken for such exami- 
nation whether can ewercise 
defence-—W hether auch 

right oan bs convicted under s. 853 or 352 of IP. 
Code—Section 157 of Cr. P. Code whether grants 


ne ae 

‘good faith.” 

In the case of a person or accused 
of an offence under the Bombay Prohibition 
Act, 1949, the polloe o Moers are not empowered 
by law to take tin penon op oa against his will, to 
a doctor for medical examination. If force is 

to be used by the polico officers in 

such a to a doctor, he can law- 

exercise the right of private defence 

them under s. 97 of Indian Penal 
Code, and if he does so exercise the right, hë , 
cannot be convicted either under s. 858 or 352 
of the Indian Panel Code. 

Section 157 of the Criminal Procedure Code, 
1898, lays down some of the duties, and none 
of the rights, of an officer in of a police 
station. That section has no relevance what- 
ever to the consideration of the extent to 
which a police officer can act in curtailment 
of the ts of the subject as regards his 
persan or his property: 

exception contained in the first para- 
graph of fs, 89 of the Indian Penal Code, 1860, 
where a ee can y 
fy tie acetates and not where he 
nie tala the Pea of kis powers: 
Deoman SHAMJI D. THE Srate. 
61 Bom. L. R. 30. 


—————8. 116. 
Se ie ree cee ah at Prohibition Act, 
the Act it is im- 


the triaL 
Kursuna NAYAR D. STATE. 
61 Bom. L. R. 684- 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT 
(Bom. LVII of 1947), S. 15—Indian Contract 


Ad ue of 1872), Sec. 23—Agreement between 
and tenant 


tenant to subsit 
praises n of such 
aiver-—Agreement to waive an 
Whether such enfi 


orceable. 
Section 15 of the Bombay Rents, Hotel and 
pn House Rates Control Act, 1947, 
y 


Therefore, an agreement 
a tenant and his landlord whereby 
the tenant was to sub-let the pre- 
mises is vold er s, 15 of the Act and s, 28 of 
the Indian Contract Act, 1872, and is unenfor- 
~ceable, 

The non obstanie clause in s. 15 of the Act 
means that even if any other law allowed 
subletting, e.g. s. 108 of the Transfer of Pro- 
perty Act, 1882, the sub would, because 
-of s. 15, be unlawful. This would apply to 
„contracts also as all contracts would under 
the provirons of the Jaw relating to: contracts 
de. Indian Contract Act. 

An t to watve an illegality is void 
-on grounds of publio polfoy and is unen- 
„forceabie, 


WAAN SHRDATWAB v. RATILAL. 
61 Bom. L. R. (8.C.) 1011. 


— 8. 15. See Bowmpay Rewrs, HOTEL 
anp Lopama House Rares CoNTROL Act, 
61 Bom. L. R. 1087. 


k. consideration —“Other Hke 
“Tho sanon A “oonaideration” in s. 18(2) 


suti that he is a tenani— suck 
suit covered z 28—Si as between 
tenant and sub-tenant ‘ul under 
a. 15. 


which arises out of the Act or any of its pro- 
will it be 


GENERAL INDHX. 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
8. 28 —(Conid.) 


which is not between the Iandlord and tenant 
and in which judging by the plaint no claim or 
question 


the defendant raises a contention that he is a 
tenant. 
Under s. 15 of the Bombay Rents, Hotel and 
House Rates Control Act, 1047, thers 
oan no valid tenansy after the coming 
into operation of the Act 
contained in any other law. There- 
fore, under s. 15 what has made unlawful 
is not only a sub-tenancy as against the land- 
lord but also a sub-tenancy as between the 
tenant and the sub-tenant. 
JaswaNTLAL D. “WESTERN Comp., DIDA”. 
61 Bom. L. R. 1087. 


BOMBAY SALES TAX ACT (Bom. III of 


1963), 8. 8(a)—Aseessces, dealers in tea, pwr- 
nh ‘crent brands of tea registered 


up 
bulk by them and sold the tea as tea mixture. 
The mixing was to the formulae 


by 

o turnover under s, 8 of the 
Bombey Sales-tax Act, 1958. The Sales-tax 
authorities having regard to the proviso to 
s. 8(a) of the Act did not allow the deduction. 
On the question whether the assessees were 
mined to deduct from their turnover the 
value of the tes purchased from the 
M tt registered 

Held; that as there was neither processing 
nor alteration in any manner of the tea pur- 
ohare DY the ager ger Within tie meaning of 
the to s. 8{a) af the Act, the assessees 
were entitled to a from their turn- 
over of sales, the value of the tea purchased, 
under s. 8(a) of the Act. 
Noemi Ceyton Tra Erc. Co. 0. Srare or 
Bowsay. 61 Bom. L. R. 1383. 


———8. remap) Sdlea Tax Laws ‘Bow. 
SEM of 1869) ten 2 Peer of rion under 


The widest retrospective operation is given 
to the provisions made in s. 15 (2) (a) (í) of 
the Bombey Sales Tax Act, 1958, by the 
Bombay Seles Tax Laws (Validating Provistons 


and Amendment) Act, 1959. The retrospective - 
operation ia gtven to all and 
notices and even to have 


Tribunals. | 
construing the provisions of s. 81 of the 
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- BOMBAY SALES TAX ACT,S.15—{Conid.) 


the obligation to initlate within 
the period not k ora the p pres- 
oribed by s, 15 will will be impli 
Manorpas KALIDAS 0, Ps vi TATEE. 

61 Bom. L. R. (O0.C.J.) 1566. 


——_——8. 31. See Boray SALES Tax Act, 
1958, S. 15. 61 Bom. L. R. (O.0.J.) 1560. 


BOMBAY SALES TAX LAWS (VALIDA- 
TING PROVISIONS AND AMEND- 
MENT) ACT (Bom. XXII of 1956), 8.3. See 
Bommay Kares Tax Act, 1958, S. 15. 

61 Bom. L. R. (O.C.J.) 1560. 


-BOMBAY TENANCY ACT (Bom. XXIX of 
1989), 8. 24. Ses Bompay NCY ACT, 
1989, S. 28. š 61 Bom. L. R. 408. 


e 
———_8. 28—Bombay Land Revenue Code 
Bom. V of 1879), Sees. 218, 211—Order made 
Collector under 


a revtsional character. 

Under s. 28 of the Bombay Tenancy Act, 
1989, the Provincial Government had power to 
revise an order made the Mamlatdar under 


s. 24(2) or by the x in appeal under 
s. 24(3) of the Act. 
The jurisdiction conferred upon the Govern- 


ment under s. 28 of the Act was jurisdiction of 
a revisional character and not a mere adminis- 
trative or executive jurisdiction. 
ROEM v. VRAILAL JRCHAND. . 

61 Bom. L. R. 408. 


BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT (Bom. LAVH of 1948), 
8. S Tenancy Act (Bem. XXIX of 
1939), Sec. 23(1Xa) and (b ig conferred 
on tenant under 3. 5 as 1t stood before amending 
Act of 1956—Contractual tenancy for a ? 
less ten years whether under 8. 5(1) ewtended 
to contractual tenancy of ten yeare—Tenancy 
righis of statutory tenant whether heriiable— 
AppHeabiktty of s. 29 where person in possession 
« 


trespasser. 
Sectlan 5(1) of the Bombay Tenancy and 
Agncultural ds Act, 1948 (as it stood 


before the amending Act XIII of 1956 came 
in to force) prohibited tenancies o7 a period less 
than ten years and created a statutory tenancy 
Thoe period could Dot ve lees tian ten yenn. 
The section did not create an artificial on 
the contractual character of the 
m & period of less than ten years to 
a of ten years. 
e tenancy rights of a statatory. tenai 
under s. (I) of the Act are not erttable 
rights, 
Bat Jasna 0. Bar DHANI. 
61 Bom. L. R. 419. 


———8. 10—-Tenant tenderi: amount 
tenes s. 25(1) to obtain ree against Jorfeture— 

made by tenant under 8. 10 to 
Momlaidar for refund of eacess amount tendered 
under 3. 34(1}-—Wheiher Mamlaidar kas 


ily lag alah drade mici ticarton. 
i o Manlatdar has no Tormdiction: andes 


THE BOMBAY LAW REPORTER. 
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BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT, 8. 10—{Conid.) 
s. 10 of the Bombey Tenancy and Agricultural. 
Lands Act, 1948, to decide a tenant’s appli- 
cation for the refund of a portion of the amount 
tendered by him to the landlord under s. 25(1) 
of the Act for ob relief against forfeiture- 
Suan KexnosmRo v. N. P. Saag. 

61 Bom. L. R. 289- 


———-8. 14~—Landlord sesking to eject 
tenant for acts distruction and permanent 
injury to land— landlord must give tmu- 


separate notices to tenant under s. 1é and s. 24 

Landlord whether absolved from 
giving lo tenant under s. 24 if notice given 
under 3. Id—Landlord by notice under s. pe 


land upon of three months date A 
ts receipi— such notice vahd—Valadilyt 
of notice under s. 14 terminating tenancy forth- 
with by such notice. 

er the Bombay T and Agricultura). 
Lands Act, 1948, when a seeks to- 


eject the tenant upon the ground that the 
tenant had done acts of destruction and per- 
manent injury to the land, he must two 
separate notices to the tenant, ane er a. 14- 
of the Act intımating to him that he had done 
an act which was destructive of or permanently 
injurious to the land, ‘and another under s, 24 - 
of the Act after the of three months- 
from the date of the first notice Le. after the 
tenancy of the tenant had terminated, spectfy- 
sng the act of destruction or injury and intimat- 
ing to the tenant that if he failed withm a 
period of one year from the date of the receipt 
of the notice to restore the land to the condition 
in which it was before the act of destruction or 
injury was done to rt, he would be ejected from 
the land. 

By a notice under s. 14 of the Act the land- 
lord can only communicate to his tenant his 
decision to termmate his tenancy after the 
lapse of three months from the service of the 
notice- If thie landiero goes beyond t ano cais 
upon the tenant to do something which the 
landlord is not entitled to ask the tenant to do. 
under the provisions of s. 14, e.g. calls upon 
the tenant to hand over possession of the land 
to him u the expiry of three months 
from the date of receipt of the notice then, in 
so far as he calls upon the tenant to do some- 
thing which he cannot ask him to do under s. 14 
the notice is an invalid notice. A notice under 
a. 14 does not terminate a tenancy forthwith 
Le. with effect from the date of tts receipt and, 
therefore, a notice under s. 14 would also be 
invalid if it tells the tenant distinctly that by 
that notice itself his tenancy is terminated. - 
SATYANARAYAN D. VITHOBA. 

61 Bom. L. R. 159. 


See Bowsay Tenancy 
Acr, 1948, 8. 29. 
61 Bom. L, R. 156. 


——-8. 25(1). 
AND AGRIGULTUBAL 


————-8. 25(1). See Bompay Tenancy 
AND AGRICULTURAL LANDE Act,. 1948, 8. 10. 
61 Bom. L. R. 289. 


——__—-3. 27— Transfer of Property Act (IV 
of 1882), Sec, 108(j) Tenant subletting portion 
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BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT, 8. 27—(Conid.) 


of land held by ktm under lease—Whether such 
sub-letting entails forfeiture of lease. 
Under s. 27 of the Bombay Tenancy and 
Agricultural Lands Act, 1958 (as it stood before 
its amendment) sub-letting a tenantof a 
portion of the lands held by under a lease 
does not entail a forfeiture of the lease. 
Quaere: 
to grant relef against 
tenant has sub-let any portion of the leased 
land without the of his landlord. 
ANANDRAO 0. ExnaTH. 61 Bom. L. R. 1123. 


S, 29-—-Whether Afamlatdar can extend 


time ted by him to tenant to pay 
arrears of tent—Prant cer whether has also 
ysurisdichon to ime. 


and 


Under s. 29(3) of the Bombay Tenan 
ne 


Agricultural Lands Act, 1948, the 
has jursdiction to extend the time originall 
granted by him to the tenant under w BC) cE 
tbe Act to pay up the arrears of rent: 
Prant Officer, as an appellate authority, has 
ulso jurisdiction to the time granted by 
the Mamlatdar within which the tenant was 
called upon to pay up tho arrears of rent. 
Somasxg KRISHNAJEE U. NATHU. 

61 Bom. L. R. 156. 


See Bompay TENANCY AND 
AGRICULTURAL Lanps Act, 1948, 8. 8LA(b). 
61 Bom. L. R. 15. 


S. 31—-Whether widow can terminate 
tenancy of her tenant—Words ‘cultivating per- 
sonally” in s. 31(1}{a) whether include culhi- 
vation tenant. 

Under s. 81 of the Bombay Tenancy and 


the tenancy 
BORE ie Doae ee eee ap ts 


The words “cultivating ting penal Sore 
in s. ence res f the Bombey Tenancy an 
ds Act, 1048. do not m the 
ee cr ane niade oulttvauien Tiek a 
tenant. 
JIVEEN v. Bomeay REV. TRIBUNAL. 
61 Bom. L, R. 1475. 


land leased to his tenani—A y of 
a. 3/B(1) where landlord bases i 
+. 34(1). 

Section 81B(1) of the Bombay Tenancy 
Agricultural Lands Act, 1948, is an independent 
provision which stands by itself and controls 
g. 81A(b) of the Act; it ıs not subject to the 


provisions of s, 81A(b). Therefore, if the land 
cultivated by the landlord nally is leas 
than the ceiling area for that land 


under the Act, the cannot, in order to 
make up his ceiling area, recover possession of 
more than half the area of the land leased out 
to bis tenant. 

Section 81 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, has nothing to 
do with a case where a landlord claims to 
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BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT, S. 31A.—{Conid.) 


recover of his land from the tenant 
upon the ground that the tenant has got in his 
on lands in excess of the area. 


fore, where a landlord bases his claim 

eon HR ue aay ee 
ons of s SEG) wiU not appl é 

Tb Non Alo ADANSRAY: 61 Bom. PR 41s. 


——8. 31A(d)}—Transfer o Ad 
pee ce 1888), Sec. 109—Croil Code 

of 1908), Sec. 65; 0. XXI,r.96—Landlord 
owen ih name standing in record 
lands since before 


inted PA 
opponent 8. 318), and applying for 
Whether can lerminate 

tenancy 0 eni—. ipplicability of s. 31-A(d). 
The Ab ‘landlord’ in s 81-A(d) 


of the Bombay Tenancy an 


Lands Act, 1948, includes an from 
whom or thro whom a derives his 
right as such ord, and for the proper 


cl (d) of s. 81-A of the Act, it is sufficient if 
either the name of the claimant or that of his 
predecessor-in-title stands in the record of 
tights or any public record or similar re- 
venue record on the Ist day of January, 1955, 
and thereafter during the period between the 
said date and the appointed day. 


WAMAN GANESH 0. > 
61 Bom. L. R. 1267. 


——8S. SIPU) Termenanon of tenancy 
with dissection of lands leased owt to 
tenant whether permissible under Act — Whether 
notice of termination of tenancy can relate to 
a o leased and sought to be possess- 
or musi relate to ihe entire 

Under s. 81B(1) of the Bombay enanoy and 
Agricultural Lands Act, 1948, a tenancy can 
be terminated in such a way as would result in 
a landlord getting back of only a 
part of the land leased out to the tenant. 
eye nae ot eas 81 of the Act terminat- 


f onl; of th 
De dsaut cf wich Mae hs c property 


leased out, of whioh pant ihe, poem 
MARZBAN RUBTOMJI V. KHUSHALBHAI. 
61 Bom. L. R. 294, 


———-8. 31 B(1). See Bommay Tenancy 
AND AGRicuLTORAL Lanps Act, 1048, 8. 
81A(5). 61 Bom. L. R. 415. 


— S. 34. See Bowsay TENANCY AND 
ÀGRICULTURAL Lawns Acr, 1948, S. 81A (b} 
61 Bom. L. R. 415. 


——_——-8. 44— Bombay Tenancy and cu 
tural Lands Rules, 1956, Rule 33—State 


management of lands bel 
pepe iy ot State onerant abl 
i render accouni of is management dwring 
pendency of management Guit Plea by tondhold'r 
Jor rendihon of accounis whether can be 
entertained by civil Cowrt. 
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BOMBAY TEMANGY AND AGRICUL- 
TURAL LANDS ACT, 8. 44—{Conid.)j 


The State Government, where it has taken 


over management of lands bel to a 
Iandholder under Chapter IV of the 7 
and Lands Aot, 1948, 


Hable to render an account of its management 


P yment of items 
mentioned in s. 48 of the De tie ead oF 
the . 

‘The ownership of lands taken under 

ment under Chapter IV of the Act does not 
vest in the State Government. The only thing 
that vests in the State Government or in the 


and ol menegorent with all powers 
Jor thé pess which 
er, but for the cation issued 


A build ee T 
A suit filed by a landholder the State 
Government for rendition of acoounts of its 
management and for the t of balance 
can be entertained by a a olvil Court and is not 
Parted by n. SEC) of the Bombay, Tenancy- and 
tural Lands Act, 1 
nder s. 85(1) ad the aar ei a 
Agricultural Lands Act, 1948, a civil Court is 
barred from en questions dealing 
with the exercise of powers conferred upon the 
Manager by Chapter IV of the Act. 
STATE or Y 0. ESTATE INVESTMENT Co. 
61 Bom. L. R. 660. 


Ses Bompay TENANCY AND 
Lanns Act, 1948, 8. 44 
61 Bom. L. R. 660. 


—-—_—-8. 64. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS AcT, 1948, S. 84C. 
61 Bom. L. R. 1276. 


——8S. 70—4Application by landlord 
before Mamlatdar for on thai opponent 
not kis tenant under Act—Whetker Mamlatdar 
“For the purposes of this da”, meaning of 
tn $. 70. 
nder the Bombey Tenancy and Agricultural 
Lands Act, 1948, the Mamlatdar can entertain 
and decide an ap lication filed by a landlord 
Tor a declaration that his opponent. who claims 
to be his tenant, 1s not a tenant under the Act. 
The words ‘“‘for the purposes of this Act” in 
a. 70 of the Bombay Tenancy and Agricultural 
Lands Act, 1948, mean for the purposes of 
gending any question relating to a matter, 
-which 1s regulated or governed by the provisions 
of ihe Act. 

NIVRUTTI LAXMAN V. SHIVDAYAL. 

61 Bom. L. R. (F.B.) 957. 


——S. 74. See Rosay TENANCY anp 
AAQRICULTURAL LANDS Act, 1848, S. 70. 
60 Bom. L. R. (F.B.) 957. 


——_+—8. 76A—Bombay T and Agrt- 
cullural Lands none Dnenieiis) Acd (Bom. 
XXXVIII of 1957), Secs. 25, 34— Orders made 
Mamlatdar or Tribunal before coming into 
owe of &. 76.4 whether can be revised under that 
section, 


——_——8. 45. 
AGRICULTUBAL 
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BOMBAY TENANCY AND AGRIQUL- 
TURAL LANDS ACT, 8. 76A—{Conid.) 


Orders made by a Mamlatdar or Tribunal 
before the coming into force of s. T6A of the 
Bombay Tenancy and Agricultural Lands Act, 
1948, cannot be revised under this section. 
Purpose vo. STATE or Bomnay. 

61 Bom. L. R. 1559. 


—-—_——8. 84C— Constitution of India, Aris. 
3101) & (2}—Provision in s. at forfeiture 
of land declaration made 
whether dela a oe to TEn 
Government on such forfeiture to recover 
price from seller or purchaser—J 84C 

and 


y 

Agaalinmal Tande Aci 1948, in so far as it 

ers to the forfeiture of the land to the State 
Government by reason of the sale being de- 
clared invalid is constitutional; but on such 
Pee ee eb pen te the Bite Gores 
ment to recover purchase price onging 
to the purchaser either from him or from the 
seller as an arrear of land revenue. 

Section 84C of the Act is not violative of art. 
81(2) of the Constitution of India as it does not 
deal with acquisition of property for a public 

urpose. 

UBERDAS v. STATE OF BOMBAY. 

61 Bom. L, R. 1276. 


————_8. 85. Ses Bomnay TENANCY AND 
AGRICULTURAL Lamps Acr, 1948, S. 70 
61 Bom. L. R (eB, ) 957. 


——-—8. 851). See Bowpay Tenancy AND 
AGRICULTURAL LANDS Act, 1948, S. 44. 
61 Bom. L. R. 660. 


———85(1). See Bomwsuay Txnanoy AND 
AGRICULTURAL Lanvps Acr, 1948, S. 70. 
61 Bom. L. R. (F.B.) 957. 


———8. 88(1)(c Bombay Lams 
and the Bombay Court (Declaration of 
Limits) (Anon Act (Bom. 8 of 1960), See. 6 
=, General Clauses Act A of 1904), 
pry ie? 7(b) & (c}—Greater B Lawe 

Bite High Court (Declaration of 
Tiniis Act (17 of 1945), Sec. 2(2}—Tenant 


cong rocied ienanoy nighin ty cic ane t 


1947—Act 8 of 1950 making 
Greater 


situated part of on April 15, 

PEE AE ty A EE fer pasos 
or 

ands Whaner prions PSH uc ca 


othe defendant, who was in occu on as 
tenant of certain lands since 1946, ea 
rotected tenant by virtue of s 8A of the 
Act of 1989, under the Bombey 
Tenancy and Agricultural Lands Act, 1948. 
On April 15, 1950, by virtue of Bomba: Aora 
of 1950 the village in which these lan 
situated became a part of Greater Bombay 
and, therefore, ss. 88(1}(c) of the Act Bena 
applicable to the and none of the 
provision of es. 1 to ST of that Ace anpile to 
the lands. In a suit filled on May 26, 1958, by 


the piaintiffs-landlords for pomession of the 
lands, the defendant ed that he was a 
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BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT, 8. 88—(Conid.) 


protected tenant of the lands by virtue of 3.80 
of the Act and his 


a protected tenant since November 8, 1947:— 

Held, that. Sie provisions of a: Ee) of the 
Act are an express provision in the 
contemplated under s. BO{GK®) of the Act and, 

that, therefore, after the village became & 
part of Greater Bombay on 15, 1950, the 
protected tenancy right -the defendant 
eased to have the protection of the provisions 
of æ. 1 to 87 of the Act. 
Jasin Tomo v. HARIACHANDRA. 

61 Bom. L. R. 1112. 


———-8. 89(2)(6). 
AND. AGRICULTURAL 


88 (1) (e). 


BOMBAY TENANCY AND AGRICUL- 
ae LANDS (AMENDMENT) ACT 
(Pom. XIN of 1956), 8. 5—Constitution of 
ndia, Arie. g 814, 14, 19, 31; Seventh Sch., List 
U, Entry 18—. Land Revenue Code (Bom. 
F of 1819), S ec, 3(5)—Whether Bom. Act XIII 
of 1956 a with reference to “land” 


Ses Bompay TENANCY 
LANDS Act, 1848, 8. 
61 Bom. L. R. 1112. 


Gund of ete AAA af Legation 


power. 
The Bombey Tenancy and. Agricultural 
Lands (Amendoent) Act. 1086; is covered by 


Entry 18 in List II of the Seventh Schedule to 
the tution of India and is a tion 
‘with reference to “land” and, the 


ae wan competent -to ene thia 


Ahe Bombay Tenancy and Agricultural 
an Ge enduent) Act. 1988, is vered Dy 

of the Constitution and is, therefare, 

P unconstitutional on the of its 
having violated the fundamental rights enshri- 
med in arts. 14, 19 and 81 of the Constitution. 
The words of the definition of “estate” 
contained in s. 45) of the Bombay Land Re- 
venue Code, 1879, mean “any interest in lands” 


` which comprise within their scope alienated as - 


‘enancy 
Agricultural Lands (Amendment) Act, 1956, 
is not void on the ground of excessive delegation 
-of legislative power. 

“Any other faotors which may be prescribed” 
referred to in s. 7(b) of the Bumbay Tenancy 


executive. 
Saat Raw Ram NARAIN ov, STATE. 
61 Bom. L. R. (8.C.)} 811. 


———8. 6. See Bompay TENANCY anp 
AGRICULTURAL LANDS . 5. 
$ Of fom L R Gy Bil 


S.C.) 811.- 


GENHEAL INDEX. 


$ S. 
Acr, 1915. S. 14. 
and | 


Act, 1915, 8. 14. 
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BOMBAY TENANGY AND AGRICUL- 
TURAL LANDS (AMENDMENT) ACT, 
8. 7. See Bommay TENANCY AND AGRI- 
OULTURAL LANDS (AKMENDNENT) ACT. S. 5. 

61 Bom. L. R. (8.C.) 811. 


BOMBAY TENANCY AND AGRICUL- 
TURAL LAND8 (SECOND AMEND- 
MENT) AOT (Bom. XXXVILI of 1967), 
8. 25. See Bomar Tewancy AND AGRICUL- 
TURAL Lamps Act, 1848, S. 76A. 

él Bom. L. R. 1559. 


BOMBAY TOWN PLANNING ACT (I of 
1916), 8. 14—Land tion Act (I of 1294), 


Sec. 6—-B M Boroughs Act (Bom. 
XVIII of 1925), Seca. 63, 66—Land included in 
sanctioned Town Planning Scheme awaiting 


final scheme— such land can be 

by Government ne Lond <4 ition 
ct—Word “land” in s. 51 Bom. Act I of 
1915 whether covers land town planning 
area—Interpretation of statute. 

A land included in a sanctioned draft Town 
Plenning Scheme under the Bombay Town 
Planning Act, 1915, can be acquired aoina Dy Go 
vernment under s. 6 of the Land Aoq tion 
Act, 1894. 

The word “land” used in £ 51 of the Bombay 
Town Planning Act, 1915, covers land situated 
mithin a towa planning aree or ee 

If a statute is clear and unambiguous, then, 
legislation cannot affect its inter- 

It is the duty of the Court to 
terpret a statute and not for the Legislature 
to do so and this has to be done with reference 
used in the statute itself. An 


of s. 66 of the Bombay Munici- 
1925, pal nay A 


She ey yer 
of only Le., for 
within the 


OSTATE OF BOMBAY V, DAVALBHAI. 
61 Bom. L. R. 1247. 


30. See Bosrsay Town PLANNING 
61 Bom. L. R. 1247. 


———8. 51. See Bompay TOWN PLANNING 
61 Bom. L. R. 1247. 


———8. 51A. Ses Bowsay Town PLAN- 
NING Act, 19185, S. 14. 61 Bom. L, R. 1247. 


BOMBAY VILLAGE PANCHAYATS 
ACT (Bom. VI of 1935), 8. 4—Person elected 
from ward in Hat of voters pertaining to “which 
his name does not appear as voter—VaHdity of 
such elechon. 

. Under the Bombey Village Panchayats Act, 
1988, a person whose name in the kst 
of voters of a particular can etand for 
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BOMBAY VILLAGE PANCHAYATS 
AQT, 8. 4—{Conid.) 


election from that ward only and not from 
any Oise Sa eg aa ar tia ad 
appear in the list of voters. 
Bamuau Samnanam v. B. K, Porpan. 

61 Bom. L. R. 960. 


———S. 7B. See Bompay VLAGE PAN- 


CHAYATE Act, 1988, S. 4. 
61 Bom. L. R. 960. 


————S. 70. See Bompay VILLAGE PAN- 
CHAYATS Act, 1083, S. 4. 
61 Bom. L. R. 960. 


BUILDING CONTRACT. See CENTRAL 
Provinces anp Berar Sates Tax Act, 1947, 
8. 2. 61 Bom. L. R. 132. 


BURDEN OF PRQOF. 

The bare word of an accused person is not 
sufficient to discharge the burden of proof of 
an exception. There must be some corrobora- 
tion, direct or indirect, of the statement of the 


ARAM ANO RANK AR D. STATE. 


é1 Bom. L. R. 35. 


ee HINDU Manniage Act, 


1955, S. 12, 61 Bom. L. R. 431. 


———-— See LIMITATION Act, 1922, S. 14, 
61 Bom. L. R. (S.C.) 631. 


Se Hinnpu Marriage Acr, 1855, 


8. 10. 61 Bom. L, R. 1549. 
———See Hinpu Law, Jomr Faxy 
PRorxery. 61 Bom. L. R., 1651. 


BUSINESS, reconstruction of. See Incom- 
wax Act, 1922, S. 16C. 61 Bom. L. R. 380. 


“Q SUMMARY. See Crocxat Proce- 
DURE Cope, 1898, S. 178. 
61 Bom. L. R. 1656. 


CENTRAL PROVINCES AND BERAR 
COURTS ACT (I of 1917), S. 20—Hindu 
Marriage Act (XXV of 195), Secs. 18, 3(b), 
28—Suris Valuation Act (VI of 1887), Sec. 9 
and Rule 311 framed under Act—Addibonal 
District Judge deciding proceedings wnder 
Hindu Marnage Act—Wheakher appeal from 
such decuion hes io Dnatrict Court or High 


Court, 

Under a. 20{¢c) of the Central Provinces and 
Berar Courts 1917, an appeal from a 
decision tn a matrimanial proceeding under the 
Hiddu Marriage Act, 1050, griven Dy the Inatrict 
Judge or by an Addi District Judge lies 
to the High Court. 

AMBI PUNDALIK 0, PONDALIK SHANKAR. 
61 Bom. L. R. 1167. 


CENTRAL PROVINCES AND BERAR 
INDUSTRIAL DISPUTES SETTLE- 

MENT ACT (XXLH of 1947), 8. 2—Relmwaln 
maose name 18 entered in attendance reguster of 
bidj factory pala who works ın factory wnder 
supervision control of managemeni— 
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CENTRAL PROVINCES AND BERAR 
INDUSTRIAL DISPUTES SETTLE- 
MENT ACT, 8. 2—(Oontd.) 


Whether such relaiwala, whose work in factory 


consists of and wrapping hidis, an 
cnployee milan 8. 2(10). 

$ name is entered in the 
attendance of a bidi manufacturing 
factory and who works in the factory under 


the supervision and control of the management, 
can be as an ’ within the 
meaning of that word as in s. 2(10) of 
the Central Provinces and Berar Industrial 
Disputes Settlement Act, 1047. 
RAMKRISHNA V. State Inv. COURT. 

61 Bom. L. R. 1312.. 


——----8.2-—C.P. and Berar Industrial Dis- 
puies Setilement Rules, rr. 36(b) & (c}—Indus- 
trial Disputes Act (XIV of 1947), See. Xs)}— 
Employes as defined in s. 2(10) whether must 
be an emp on date he moves District 
Industrial Court—Whether under Standing. 
Order i4(1) employee entitled to money compen- 
sation for period of accumulated sick leave afler 
date of his retirement. 

An employee as defined in s. 210) of ae 
Central Provinces and Berar Industnal Dis- 
putes Settlement Act, 1947, need not in fact 
be an employee on the date he moves the: 
Industrial Court. So long as he was employed 
by the employer against whom he wisues to 
raise the industrial dispute or a dispute 
Py tera che mene ore be cee 
by him is of the nature required end dust 
tions of ‘industrial dispute’ and ‘industrial 
matter in the Act, he is an 
within the definition of s. 210) o. 

Under caluse 14(1) of the 
(for clerical staff employed in Textiles Mills in 
Madhya Pradesh, eftectrve from August, 1949, 
as certified under the Industnal Employment 
(Standing Orders) Act, 1946) an employee is 
entitled to receive retirement money 
compensation in heu of the accumulated siek 
leave. 
Sawatram Erc. MILLS v. KUNDANMAL. 

61 Bom. L. R. 1511. 


—~8. 14—C.P. and Berar General 
Clauses Act (1 of 1914), Sec. 1d—Person ap- 


Provinces and Berar Industrial Disputes 
Settlement Act, 1947, or the rules framed 
thereunder for p the name of the 
person appointed to function as Registrar of 
recognised unions, Therefore, under s. 14 of 
the Act the appointment of the Registrar can 
be made by virtue of office also. 
Rasererra MIL Ero. v. Srare IND. COURT. 
61 Bom. L. R. 1279.. 


CENTRAL PROVINCES AND BERAR 
LETTING OF HOUSES AND RENT 
CONTROL ORDER, 1949, Cl. 13—Land- 
lord gronied to terminate tenancy on 
spec: ts cl, 13(3)(vil}—Tenant vacat- 
premisca—AppHcation mads tenant to- 
Additional Deputy Comenissioner, after premises- 
repaired, for reinstatement under el. 13(7}— 


1959.] 


CENTRAL PROVINCES AND BERAR 
LETTING OF HOUSES AND RENT 
CONTROL ORDER, CL 13—{Ccntd.) 


‘Whether Additional Deputy Commissioner has 
jurisdiction to grant relief to tenant—Jurisdiction 
conferred under s3. 28(1) upon Deputy Commis- 
sioner whether restricted to orders made by Rent 
‘Control authorities under Order. 

Where the tenant, as a result of the per- 
taleston to his landlord to terminate his 
manoy ae d 18(3}(0e) of the C.P. and 

of Houses and Rent Control 


uty 
application e to him by the tenant under 
<l. 18(7) of the Order for reinstatement. after 
‘the premises are , bas jurisdiction 
under s. 28(7) of the Order to put the tenant in 
possession of the premises, 


‘Commissioner under s. T) of the Order is to 
secure ce with the provisions of the 


‘Order itself or to prevent contravention of the 
Order itself and is not restricted to the orders 
made by the Rent Control authorities under 
the Order. 
JETHALAL LAKHAMSI V. JANKIBAL 

61 Bom. L. R. 427, 


——_———Ol. 28. See CENTRAL PROVINCES AND 
Benak Lerrovo or Houers anp Rent 
CONTEOL ORDER, 1949, Cr. I8. - 

61 Bom. L. R. 427. 


CENTRAL PROVINCES AND BERAR 
MATERNITY BENEFIT ACT (FI of 
1980), B. '2—Farctories Act (LXIII of 1948 
See. 2(m)—General Clauses Act (X of 188 


Gee. 8(1 Provinces and Berar General 
Clauses Act (I of 1914, Sec. 7—Factory as 
defined tn s. Se Rae aes Maemily 


Benefit Act. 1930, whether means factory as 
defined in s. 2m) of Factories Act of 1948— 

Construction of s. 8&(1) of General Clauses Act. 
References to the Factories Act, 1984, in 
a, 2a) of the Central Provinces and Berar 
Benefit Act, 1980, must be construed 


in s. Xm) of the Factories Act, 1948, must be 
read into s. 2(a) of the Central Provinces and 
Berar Maternity Benefit Act, 1930. 

The words “unless a different intention 
oe ee 9f Mie General Clauses Act, 
1897, qualify the precedent words of the section 
vi., “references any other enactment or in 

any instrument” or “this Act or any Central 
Aot or Regulation,” Therefore, the contrary 
4ntention must be found in the Act 
or in the other enactment or instrument, and 
it is not to turn to circumstances 


61 Bom. L. R. 711. 


CENTRAL PROVINCES AND BERAR 
SALES TAX ACT (XXI of 1947), 8. 2— 
Building materials purchased by contractor to 
carry out bwiiding coniraci—Whether such 
materials sold by contractor io owner of building 


GENMRAL INDHX. 
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CENTRAL PROVINOES AND BERAR 
SALES TAX ACT, 8. 2~-(Contd.) 


within s. 2(g) of Act—Such materials whether 
Hable to sales tax. 


by a 
from third parties and which are ‘used by him 
in the construction of a building and the 
property in which, under the contract, was not 
to pass to the owner when the goods were 
purchased the contractor cannot be sald to 
sold by to the owner of the 

within the meaning of s. 2(g) of the Cen 
Provinces and Berar Sales Tax Act, 1947, and 
are not, therefore, Hable tb any sales tax under 
the Act. 
Mansi vo. UNTON or Inma. 

61 Bom. L. R. 132. 


See CENTRAL Provinces 
19. 
517. 


————8. 11(2). 
4ND Benar Sarrs Tax Rowms, 1947, 
61 Bom. L. R. 


Beran Sargs Tax Acr, 1947, S. 22B. 
61 Bom. L. R. 90. 


———8. 22B—Asscssment order passed by 
Regional Assistant Commissioner 


fo coming inio force Ra SID Whether bda 
aw Commisst 


oner can ewerciss kis revisional 


against 

aa T to enactments which affect 
ont and practice af Courts or tribunals, 

powers under s. 2258 of the 
Central Provinces and Berar Sales Tax Act, 
1947, can be exercised by the Commissioner of 
Sales Tax even in respect of orders of subor- 
Oe a ee 1 


expiry of two years from the date of the order 

to be revised. 

statute which takes away or impeirs 
under 


vested rights existing laws, or 


must be ; 
Legislature, to be intended not to have a re- 
operation. But the presumption 
construction has no 


Tetrospective 
application to enactments which affect only the 
ure and practice of Courts or tribunals. 
Murs v. Comm. Sarsa Tax. 
61 Bom. L. R. 90. 


CENTRAL PROVINCES AND BERAR 
SALES TAX RULES, 1947, R. 19—Central 
Provinces and Berar Sales Tax Act (XXIof 1947), 
Sec. 11(2}—Whether Sales Tax Officer can 
transfer case to A er—VaH- 
adity o terus of notice wnder s. 11(2) by Sales 

by him to 


Commissioner. 

Under the relevant rules framed under the 
Central Provinces and Berar Sales Tax Act, 
1947, the Sales Tax Officer or the Assistant 
Commissioner has jurisdicaon in the fjrst 
instance to deal with all the cases of registered 


a a 
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CENTRAL PROVINCES AND BERAR 
SALES TAX RULES, 1957, R. 19—(Conid.} 


dealers in the Vidarbha region and scrutinize 
their returns, and it is only when he finds 
from the material on record or it is established 
that the gross turnover or taxable turnover of 
the asseasee in the year preceding the year of 
assessment exceeds the pecuniary limit, he 
has to transfer the case to the Assistant 
Commissioner. The Act has by necessary 
implication conferred jurisdiction on the Sales 
Tax Officer to determine what are the cases 
which fall within his jurisdiction. Therefore, 
whatever he does upto that 2.g. issue of 
a notice under s. 11(2) of the Act, is done by 
him within his jurisdiction, even if hr thereafter 
usion that the case ts triable by 
an Assistant Commissioner. 


61 Bom. L. R. 1517. 


aT og. 67. See CENTRAL Provinces AND 
Berar Sates Tax Ruwxs, 1947, R- 10. 


A 61 Bom. L. R. 1517. 


from voting under r. X2). 

DA read with ASKH)(f) of the Rem Cor: 
3 with s. 8)(f) of the Nagpur = 
ai eN 1s, Larai i the 
polling booth before thie closing Hott appointed 
this behalf, then, whether he has obtained a 
yoting paper or not, he would be entitled to 
vote. 


2ND Abb. Dir. J 


SHANKARHAO v. UDGE, 
61 Bom. L, R. 218. 


NAGPUR. 


—~———8. 20A. See Crry or Naaror Cor- 
PORATION Act, 1950, S. 57. 
61 Bom. L. R. 1299. 


————S8. 857—C. P. and Berar Local Pund 
Audit Act passing resolution to 
send at its expense delegates at Health Conference 
in England—Whether resolution beyond powers 
of Corporation and, therefore, wtra vires— 
Right of Corporation to tneur expenditure 

Court's power to issue writ of mandamus or 
other writ or order. 

The City of Nagpur ration passed a 
resolution at a meeting of the Corporation 
asocepting an invitation received from the 
Se Royal Bóclety Tor the Promo- 
tion of Health, London, requesting it to send 
delegates at the Health Conference of repre- 
sentatives of Commonwealth countries to be 
held in Engiand. In pursuance of an order of 
the Government of India foreign 
exchange for meeting the out of 
India for two delegates it was ded to send 
two delegates to the Conference at the expense 
of the Corporation. On the question whether 
the City of Nagpur Corporation Act, 1048, 
conferyed a power upon the tion to 
expend money on the object in in the 
resolution passed by the Corporatich:— 

Held, that the resolution of the Corporation 
which permitted the incurring of expenditure 
feng’ delegates tg tae OA ae 
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CITY OF NAGPUR CORPORATION 
AQT, S. 57—(Contd.) 


beyond tis powem of the Corporation and was, 
therefore, vires. 

Quaere: Whether the Co: was com- 
petent to: paus a resolution at all selecting 
delegates for attending the Conference at 
their own costs. 

Section 58(s) of the City of Nagpur Co ~ 
thom Act contemplates that there must a 
reasonable and legitimate connection between 
what is sought to be done and the promotion 
of public health, saféty and convenience of 
the public. 

Under s. 88(e) of the Act the further edu- 
cationg! facilities are those intended for the 

ple in general living within the limits of the 
on, This section, therefore, cannot 


be terpreteď as penal expenditure by 
the Corporation for pro special edu- 
cational facilities to its Councillors. 

Mere san of an which is 
of a nature by the on is not 


Either the amount proposed to be 
apote Anould be Moluded in the Padget aed 
e 


expenditure would be unau: 

Every M Corporation is entitled to 

spend money when the r to do so is 
conferred upon it by the Act 

the ration into existience, or is 
necessarily implied from any power expresaly 
ted by the Act or is essential to the object 

‘or which the tion is created. 

There must be a substantial compHance with 
the Constitutional or statutory provision as 
to the right of the minicipal corporation to 
incur expenditure. Such power ts to- be exer- 
cised by the authority named in the Act and 
by no one else. 

The’ statutory provision prohibiting the 

of expenditure out af the m 
tna Sout prior appropriation Frae 
transgressed. 


Where money is sought to be expended out- 
aide the tion t, a very strong case 
by the Corporation to show that 
the incurring of this ituro was essential 
to the due performance of its duties by the 
Cofporation and that it was bound to result in 
benefit to the people ving within the municipal 
limits of the ration. 

Courts may not into the unreason~- 
ableness or reasonableness of a municipal 
act or ordinance but reasonableness of muni- 
cipel action is subject to review and inquiry 
by the Courts. 

Under the C. P. and Berar Local Fund 
Audit Act it is only the Examiner of Local 
Fund Accounts who can take the initiative and 


the Act no citizen {is entitled to move the 
Government to take action against the mem- 
bers of the Corporation who had voted for the 
resolution to refund the amount. 
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CITY OF NAGPUR CORPORATION 
ACT, 8. 57—{Consd.) 


The requirement of a demand by a person 
who seeks the issue of a writ of mandamus is 
Pe ee to compel a 

c authority or a public body to orm 
fs duties undies the:statuta. oe 

If the Court comes to the conclusion that the 
petitioner is entitled to have his grievance 
removed, then it has the to issue an 

Tiate writ or order though it may not 
ctly be a writ of mandamus. 
Joun Servage v. Nagpur Conr., 
61 Bom. L. R. 1299. 


———8. 57 (1) (m}—Ceniral Provinces 
and Berar Mi es Act (HE of 1922), 
Secs. 17901) (I) (d) (ce), 180a) (b) (6) 
(dXg), 178(5}—Constitution of I 
Whether can A naka Wy 
merely ng a resolution to that effect— 
Amount Corporation authorised to demand for 
occupation of its stalls whether a fee or rent— 
of bye-lams J and 14(i) & dh. 
87(1)\ mm) of the City of Nagpur Cor- 
1948, confers a power on the 


Corporation t to regulate meat markets 
be T cosine racist 


Corporation. in rehihitiog the 
Nae ot ee ration 
C oein ae 
upheld under s. has m) of the Act. 

The the City of N is 
em: under the City of Nagpur 
Ta Act, 1048, and bye-law 8 to charge an 

amount for use and ocoupation of its property 


and not fees in the sense Le. for 
the service which is by the ration 
to the occupiers of that property. is not 
open to the Corporation to charge or claim 

amount it likes as rent for the tion 


of its property like markets, stalls eto. but the 
charges mont De Toasonane. 
law No. 1 and clauses (i) and (ti) of 
bye w No. 14 are not wlira vires of the Cons- 
titution of India. 
Nagpur K, K. Saxa v. Corr. NAGPUR. 
61 Bom. L, R. 468. 


——~—_S. 58. See Crry or Nagarur Corro- 
BATION Acr, 1950, 8.57. 
61 Bom. L. R. 1299, 


———-~-—8, B8-A. See Crry oxy NAGPUR 
CornroraTion Act, 1950, 8. 57. 
61 Bom. L., R. 1299, 


—_——_§.. 84. See Crry or Nagpur Corro- 
nation Acr, 1950, 8. 57. 
61 Bom. L. R. 1299. 


———_-8. 415. See Crry or Naarun Cos- 
PORATION Act, 1850, S. 57(IKXm)} 
61 Bom. L. R. 468. 


————_ 8. 420. See Crry or Nacrur Cor- 
PORATION Act, 1950, 8. 9. 
61 Bom. L. R. 218. 
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CIVIL COURT, Jurisdictton of. 

Under a. 83{t) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, a Ctvil Court is 
barred from entertaining questions dealing 
with the exercise of powers conferered upon 
the Manager by Chapter IV of the Act. 

STATE or B’BAY v. ESTATE INVESTMENT Co. 
61 Bom. L. R. 660. 


————Juriediction of. 

A civil Court would have jurisdiction to 
consider the validity of decisions and orders 
made under the provisions of ss. 182 and 188 
of the Sea Customs Act, 1878, on the grounds 
that the provisions of the Act had not been 
com: with or that the tribunal had not 

in conformity with the fundamental 
pene e 
YrsHoova 0. UNION oF INDIA. 
61 Bom. L. R. (0.0.J.) 1388. 


CIVIL PROCEDURE CODE (ACT F of 


1908), S. 60(1) (b)}—Protection given by s. 60 
(1)(b) whether eatends to a firm. 

) of the 

duals 


and not to a body of individuals, that is, to a 

firm. 

CHAMPAKLAL D. Swastrx BHARAT ETO. 
61 Bom. L. R. 1356. 


a 


——_——8. 632). See Cvi Procevvure 
Cope, S. 78. 61 Bom. L. R. (F.B.) 1665. 


affects 
hase money, of another decree-holder who 
ad applied for execution of kis decree to another 
Court and had attached same before its 
aie ac of 1o refund mat who is 
to refund amouni if required for 
distribution whether affected by s. 63(2). 
me allowed a Court under 
XXI, r. 72, of the Civil ure Code, 1908, 
dear lg grr tetera penetra 
perty of his ju t-debtor, cannot 
the right under s. 78 of the Code to rateable 
distribution of the purchase money of another 
decree-holder, who had applied for execution 
of his decree to another Court and had got the 
same property attached before the date of its 
sale. 


Section 68(2) of the Civil Procedure Code 
does not in any way affect the Hability cast 
the decree-holder, who is allowed a set 
under O. XXI, r. T2), of the Code, to re- 
fund or pa back the amount, if it is required 
To distribution under s.,78 of the 


RAMCHANDRA YESHWANT 0. DIGAMBAR. D? 
a 61 Bom. L. R. (F.B.) 1665. 
rat 


————8. 86— Suit against firm ome of the 
partners of miich Iler of J ormer Indian State— 

Central Government to filing of meit 
erita not obiained—Decree passed 
against firm whether a nullity. 

A deoree passed in a suit against a firm in 
which one of the partners is a Ruler of a 
former Indian State is not a n on the 
ground that the consent of the Goyern- 
ment was not obtained under s. 86 of the 
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CIVIL PROCEDURE CODE, 8.86-—(Conid.) 


Civil Procedure Code, 1908, to the filing of the 

sult the Ruler. That want of con- 

sent can be availed of only by the Ruler, but 

the other cannot claim any immunity 

under s. 86 or s. 87B of the Code. 

Manpatsa KUMANI V. RAMNARAIN Pavr. LTD. 
61 Bom. L. R. (0.C.J.) 681. 


————8. 87B. See Cym Procmpune 
Cope, 1908, S. 86. 
61 Bom. L. R. (0.C.J.) 651. 


——. 95— Attachment before judgment on 

cient grounds—Whether such atiackment 
diself an “injury” entitling defendant to com- 
pensation under s. 96. 

The word “injury” in s. 95 of the Civil Pro- 
cedure Code, 1908, includes mury to reputa- 
tion and mental pain, and when attachment 
is got effected on insufficient grounds. such 
attachment itself without more will be re- 
finjon as having caused the defendant such 

ury” as to entitle him to general damages 
the section. 
Diy dial Maniar 0 Cae: 
61 Bom. L. R. 1254. 


———S. 97. See Cva Procepure Cone, 
1908, O. XX, R. 12. 61 Bom. L. R. 348. 


———-8. 109. See Crvm. Procxnunrr Cong, 
1908, S. 110. 61 Bom. L. R. 1016. 


———8. 110—Constitution of India, art. 
133(1}—Amownt or value of subj 
dispute in Court of instance lese than 
thousand 


Under s. 110 of the Civil Procedure 
1906, read with art. 188(1) of the Constitution 
of India, a party would be entitled to a oer- 
tiflcate under art. 188(7)\b) of the Constitution 
provided his case falls un that clause even 
the amount or value, of the subject- 
matter in dispute in the Court of first Instance 

is less than twenty thousand rupees, 

YAGNAFURUSHDASII V. Muipas. 

61 Bom. L. R. 1016. 


———O. XX, r. 12—Prek decree 
stating ihai mesne pro to be until 
delivery of poseession— decres could be 


When a preliminary decree is passed under 
QO. XX, r. 12, of the Civil Procedure Code, 1908, 
for payment of mesne profits until delivery 
of possession of property, mesne profits can- 
not be awarded for a period of more than three 

from the date of the decree. 

HAGWANT VINAYAK T. RADHAKIAAX. 

61 Bom. L. R. 348. 


—-O. XXI, r. 46(3)—Jndian In- 
come-iaw Act (XI of 1922), Sec. 46(8A)— 
Execution of decree—J -debtor 

him under s. 46(5A 


of Ipdian Income-taz Act and amount 
io Income-rax Officer by assesses 
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CIVIL PROCEDURE CODE, O. XXI, R. 46. 


—( Contd.) 
Sudgment-creditor—Whether -debtor dis- 
charged from Hability to extent of made 
to Income-iaw Officer—-Judzgment. whether 


- Where the liability of the ent-debtor 
to pay the decretal amount by 
virtue of the provisions contained in s. 46(5.4) 


of the Indian Income-tax Act, 1922, the Court 


executing aea cone paon recoils this 
extent 


ata 
of the pa t atare ae e decree-holder 
becomes incompetent to execute the decree 
for the amount paid by the Judgment-debtor 
to the Income-tax Officer. 
ABDUL Karm o. Hast MAHOMED. 

6i Bom. L. R. 625. 


——-——O, XXI, R. 72. See Cry Procrpv- 


ne Conr, 1908, S. 78. 
61 Bom. L. R. (F.B.) 1665. 


————Q. XXX, R 1. See Cryvm Proc- 
DURE Cane, 1908, S. 86. 
61 Bom. L. R. (0.C.J.) 651. 


10—Decree made 
ent of neal 


———O, XXXI, r. 
without formal order of 
friend minor one of uy fs tert 
—Whether such decree a nulttiy—A ty 
of O. XXXII, r. 1X1). 

A decree made without a formal order of 
appointment of a next friend in a case where a 
minor was one of the plaintiffs or ts, 
does not amount to a nullity m on the 
ground of failure to appoint a next friend of 
the minor. 

Order XXXTI, r. 10(7), af the Civil Pro- 
cedure Code, 1908, is attracted only when the 
fact of the death of the next friend is brought 
to the notice of the Court. 

GULABCHAND NANHOOLAL D, FULCHAND. 
61 Bom. L. R. 484. 


COMMISSIONS OF ENQUIRY ACT (LX 
3—Constiiution India, Art. 14, 


pany group Peona Caa. CON, 
for inquiry Ka i gay othar P 

mama of Which Galen 

with to for maos af 


ay moie R ei r 
coder amy arpe of Dae malier ona be for adminit- 


trative under law 
made under entries 95 46 of I and IO 
e ri be fo owed by Courts 
purpose—Prt lea to 

when consttuttonalty of law attacked as 

art, 14—Basts of permissible ? whe- 
ther can be eetrancous materiale— 


oy conferred on Government on the 
cia Ais ate a leas 

1 “any definite matter of 

publio te ce” in a. 8(1) of the Commis- 
sions of Act, 1952, does not mean 


only some matter involving the pubHo bene- 
fit or -advantage in the abstract, eg. 


* 1959.) 


COMMISSIONS OF ENQUIRY ACT, 
B. 3—(Conid.) 


publio health, sanitation or the like or 
floods, 


prefudictally affect or 
“public well-being as to make such conduct a 


seers matter of pais in Fea 
calling for a under the Act. 

he fnot, Gee mationen of whlch 3s 
Bharata EP GO or the OA OF 
Enquiry Act, 1952, must be such as are ancil- 
‘lary to and in ald of the inquiry itself and 
-cannot be read as a function Independent of or 
‚unconnected with such 


The law to be made by thie appropriate 
anden A chi seen geneue 


of India may cover in- 
iene Gee 


of the matters en- 
:ıumerated in any of lists mentioned therein 
-and is not confined to those matters as mere 
The law with res- 


for the purpose of any of the 


trative purposes and the scope of the in 

«ander such a law will cover all matters 

may be regarded as to such 

inquiries. words ‘‘for the bed send 

in the aforesaid entries indicate 

ct the lniry Is ot teceomatly limited to the 

particular or speciflo matters enumerated in 

any of the entries in the Hst concerned but 

hich amy be Beoomary, fo the purpose, 
Purpose, 


eter Wuscehute the inquiry which may be 
by a law made under these two entries 


iin tn its ts scope or ambit, not Hmited to fature 


(10) of notification No. 8.32.0. dated 

December 11, 1956, issued by the Union of 

India under s. 3 of the Commissions of Enquiry 

Act, 1952, outside the of the Act and 

-such p on is not covered by the above two 

tive entries and must, therefore, be 

The of the notification is in 

no way affected by deletion of the offend- 
words mentioned above. 

f principles must be constantly 
«borne in mind the Court when it is called 
apan to egy ba Phe ee apd E a ata 

w attacked as and 


-violative aft the equal protection df the lawa:— 
(a) that a law may be constitutional even 


dt to show that there has been a clear trans 
of the constitutional 


(o) that it must be presumed that Legis- 
dature understands and correctly a tes 
tthe need of its own people, that its laws are 
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-COMMISSIONS OF ENQUIRY ACT 


8. 3—(Contd.) 
directed to. blems manifest by experience 
and that its are based on 
ad grounds; 

(d) that the is free to recognise 


degrees of harm and may confine its restric- 
tions to those cases where the need is deemed 
to be clearest; 

A thot in order eee 
of coastitutionality the Court may take into 
consideration matters of common know 
matters of common report, the history of 
times and may assume every state of facts 
which can be conceived existing at the time of 


legislation; and 

(f) that while good faith and knowledge. of 
the conditions on the of the i 
lature are to be presumed, if there is 


on the face of the law or the 

circumstances brought to the notice of the 
Court on which the classification may reason- 
ably be regarded as based, the presumption of 
cohstitutionality cannot be carried to the 
extent of always holding that there must be 


ane or other of the fi 

(1) A statute may itself persons 
or to whom its are intended 
to y and the basis of the classification of 
such persons or things may appear on the face 
of the statute or may be gathered from the 
surroun circumstances known to or 
brought to the notice of the Court. In deter- 
or otherwise of such a 


ly 
as based upon some differentia whi 
tinguishes such persons or things grouped 
together from those left out of the group and 
whether suoh differentia has a reasonable 
relation to the object t to be achieved by 
the provisions 


on satisfies the tests, 


reasonable basis 
on the face of it or be deducible 
surrounding circumstances, or matters of 
common knowledge. In such a case the Court 
will strike down the law as an instance of 
naked discrimination. 

(8) A statute may not make any clasel- 


fication of the persons or for the pur- 
of appl {ts provisions but may leave 
t to the on of the Government to 
elect and: aiy Paiak or to whom 
ie crvisions are to appl eterpinin 
the question of the a a 


on tte face g: poranse a e 
to the Government to make 
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COMMISSIONS OF ENQUIRY ACT, 
8. 3—(Conad.) 


selection or classification but will go on to 
examine and ascertain if the statute has laid 
down any pone ve or polloy for The guldanoa 
of tho. excidio Gf disoretlon the Govern- 
ment fn the matter of selection or classifi- 
cation, After such sorutiny the Court will 
anki ecg it does not lay 
pipe or, polloy Tor ding tho 
ieaS o by the ent 
fe e ye pa ra e A E 
the ground that the statute provides for the 
delegation of arbitrary and «uncontrolled 
to the Government so as to enable it to 
between persons or things simi- 
that, therefore, the discri- 
mination is inherent in the statute itself. 
In such a case the Court will strike down both 
the law as well as the executive action taken 
under such law, 
Ie A statute may not make s classification 
persons, or for the of 
apptying it 3 provisions and may leave it to the 
the Government to select and 
the persons or things to whom its 
ons are to apply but may at the same 
time lay down a policy or iple for the 
of the exercise of the 
ent in the matter of such on or 
clasaification, the Court will uphold the law as 
eonstitutional. 


(5) A statute may not make a classification 
of the persons or to whom their provi- 
sions are intended to apply and lesve it to the 
discretion of the Government to select or 
classify the persons or 
those provisions accordmg to the policy or the 
principle laid down by the statute itself for 
Goverment in Fe wich ea or 

in the matter of such selection or 
elassification. If the t in 
the selection or classification does not p 
on or fallow Pach policy or cage aera rt has 
been held Supreme Court, e.g. in Kathi 
Ranin oat v. The State Of Saurashtra, 
[1952] 8. OC. R. 435, that in such a case the 
executive action but not the statute should 
be condemned as unconstitutional. 

The basis of le classification under 
art. 14 of the Constitution need not appear on 
the face of the law itself but may be gathered 
from any extraneous materials. 

The bare possibility that the wide discre- 
tionary powers conferred on the Government 
Hya state máy be tminued ar abused Dy the 

t cannot per se induce the Court to 
deny the existence of the powers. 
Raw KRISHNA DALMIA Y. OLKAR J. 
61 Bom. L. R. (8.C.) 192. 


for applying 


COMPANIES ACT (VII of 1913), 8. 138. 

An inspector appointed under s. 188(tv) o 
the Indian Companies Act, 1918, can by 
virtue of s. 645 of the Companies Act, 1956. 
with the mior approval of the one) Govern: 
ment (2) of the Companies Act, 
1956, exercise the powers under s. 280 of the 
Companies Act, 1956. 
NaRAYANLAL BANGILAL v. AL P. Alterny. 

61 Bom. L. R. (0.0.J.) 220. 
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[vor. LX- 


COMPANIES ACT I of 1956), 8. 155— 
made 


‘s. 155 inooloing 


er of Whether such questions can 

be under summary procedure of application 
wnder s, 156. 

The ure of trial by petition 

under s. 155 the Companies Act, 1956, 


The tenure of office of the elected directors 
of a com company doas- ee after. tae 
expiry of laid down under 
s. 166 of the Com Act, 1956, for calling 
an amual general meeting. 
KRISHNAPRASAD 0. COLABA LAND & MILIS. 

61 Bom. L. R. ({0.0.J.) 636. 


——--—§. 235—Indian ies Act (VIE 
of 1913), Sees. 137, 138, 140, 141—Constination 
of India, Arts. 20, 14—I or appoinied under 
s. 188(iv) of Act of 1918—Pend erp Fable 
Act of 1956 coming into fi - 
meni according to inspector under s. 
8392) of Act of 1956 exercising powers of in- 

ation into affairs of managing agent inchid- 
ing books and accounts—Whether 
inspector can exercise powers under s. 289%{2)— 
Accusation referred to tn art, 20(8) of Constitu- 

accusation 


Hon whether an 
5) HND Pl 
Tr 


appi of art, 208) fom. #4 
1 ONE A AE CA 


lam—Swpreme 
of statute or Gael of Comune 
whole section or ortucle—Whether such inier- 


pretation of whole section or ariicte upon 
High Court—Construction o ection 
saving certain of earlier lam generally 
—Later section tn same statute particular 
provision or saved in 
previous section— reason of 
auch fic mention of lar provision, 
provi dealt with by er section not saved. 


with the prior approval of the Central Govern- 
ment er e. 280(2) of the Companies Act, 
1956, exercise the powers under s. 260 of the 
Companies Act, 1956. 

If the Legislature saves and deals with a 


particular of the law, when in the 
earlier it had dealt generally and 
saved other of the law, it does not 
follow that reason of the mention 


or a parsonlar P rovisian of the law the other 
provisions with the same subject are 
ye caged Gn Goat fall witht die A 
provisions contained in the earlier sections. 
The accusation referred to in art. 20{3) of 
the Constitation of India is an accusation with 


1959] ` 
COMPANIES ACT, 8. 235—{Contd.) 


reference to a ccimnal proceeding and, there 
f Ga legakan are an inspector 
oe ted under Companies Act, 1956, to 


thon Is not to the 
B. 2405) of Act, 1958, under 
which there is an o upon the 


departed fom the interpretation lald down by 
it in this decision. 


NARAYANLAL BANSILAL V. AI. P. MISTRY. 
61 Bom. L. R. (O.C.J.) 22¢. 


——--——_8. 237. See Coapanrss Act, 1956, 
3. 285. 61 Bom. L. R. (0.0.J.) 220. 


i. 239. See COMPANIES Act, 1956, 
S. 385. 61 Bom. L. R. (0.C.J.) 220. 


i. 240. See Compannes ACT, 1956, 
61 Bom. L. R. (O.C.J.) 220. 
“61 Bom. L. R. R. (0.C.J.) 636. 


t, 256. See COMPANIE ACT, 1956, 
8.7106. ol Bom. L, R. (0.C.J.) 636. 


mam 260, See COMPANIES ACT, 1956. 


S. 106. 61 Bom. L., R. (0.C.J.)7636. 
n 312— er of o of managing 
transfer per- 


direstor by will—W! 
welssible, 


Section gn of the Companies Act, 1086, 
prohibits the assignment or transfer of the 
office of a director as well as a managing 
Se Or by 


a : 
Ornnorrat M. P. Worxs v. BHASKAR. 
61 Bom. L. R. 1045. 


n 345. See COMPANIES ros 1956, 
S. 812. 61 Bom. L. R. 1045. 


-n 645. 
S. 285. 


See Coupanres Act, 1056, 
61 Bom. L. R. ‘0.C.J.) 220. 


~. 646. Ses Companies Act, 1956, 
8. 235. 61 Bom. L. R. (0.G.J.) 220. 
COMPROMISE, by Advocate. See AD- 
VOCATE. 61 Bom. L. R. 757. 
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GONSTITUTION OF INDIA, ART. 13. 
Article 18(3) of the Constitution of India: 
does not confer upon the order, rule, 
notification, etc, referred to In cl (a) of art 
inden the 


All’ 
that it says in that the order, notification etc. 
shall have the same force, and shall be treated 
on the same footing as the Act of the Legis-- 
lature. 


Bmievsa v. Sangam Bpr Kauaarn Union, 
61 Bom. L. R. 764, 


————-ART. 14. fs i 
The following principles must be constan 
botna io mind Dy ine Coit aben Iis aed. 
any 
particular discriminatory and: 
violative of the equal portection of the laws +— 
(a) that a law may be constitutional even: 
though it relates to a single individual if, on 


account of some special circumstances or 
reasons ap to him and not applicable 
to others, that single individual may be treated! 
as o class 

(b) that there is always a presumption in 
favour of the an enactment 
and the burden is him who attacks it to. 
show that there has rA ng cae aes 


to thoee cases wire the need is Geared to be 


< (©) tit in order to sustain the presumption: 
the Court may take into: 
RE of oemnoe 


of the Coamtitntinn of Tuai wy bie placed ta 
one or other of the fi five classes:— 

(1) A statute may itself the persons 
or things to whom its are intended to- 
apply and the besis of the classification of such: 
persons or things may appoar oa the face ofi 

be ga 


the statute or may 

enna oe sepaens 
to the notice of the Court. In 
vali a an ice persona A 
Court to examine whether such classifi- 


based upon some differentia which dictin gulihes 
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CONSTITUTION OF INDIA, ART. 14 
—(Conad,) 

such persons or things grouped together from 
those left out of the group and whether such 
‘differentia has a reasonable relation to the 
object sought to be achieved by the statute, no 
matter whether the provisions of the statute 


are Intended to apply only to a particular 
_ person or thing or to a certain class of 


reasonable basis of classification may appear 
on the face of it or be deducible from.the sur- 
rounding circumstances, or matters of common 
knowledge. In such a case the Court will 
strike down the law as an instance of naked 
‘discrimination. 

(8) A statute may not make any classifi- 
‘oation of the persons or things for the purpose 
of ap its provistons but may leave it to 
the of the Government to select and 
ee E eet kee a 
‘visions are to determining the 
Meena ine salleis ee east or mah & 
statute the Court will not strike down the law 
out of hand only because no classification 
appears on its face or because a discretion 


provides for the delegation of arbitrary and 
uncontrolled power to the Government so as 


to enable it to discriminate between persons 
or things similarly situate and that, therefore, 
the discrimination is inherent in the statute 


- (4) A statute ma 
of the persons or 


a plying ita provisions end may ieave it to as 
discretion the Government select and 
whom its 


to 
classify the persons or things to 
provisions are to apply but may at the same 
time lay down a policy or 
guidance of the7exercise of on 
Government in the matter of such 


to whom their pro- 
-the discretion of the Government to select or 


classify the or things for applying 
those ons according to the policy or the 
p laid down the statute itself for 


Se or te of discretion 
t in the matter of such or 
classification. If the Government in 


the pelection or classification does not p 
-on or follow such policy or principle, it has 
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CONSTITUTION OF INDIA, ART. 14 
—{Oontd.) 


been held by 


the ye ies Sy Court, eg. in 
Kathi State of Saurashira, 
[1952] 3.C. ee he ee 
executive ection but not the statute should 


be condemned as unconstitutional. 

The basts of permissible classification under 
art. 14 of the Constitution heed not appear on 
the'face of tha-law itself Dut maybe: gatherd 
from any extraneous materials. 

Ram KRISHNA DALMIA 0. TENDOLKAR J. 
61 Bom. L. R. (8.C.) 192. 


—— ART. 14. 

Where tha sight conferred: upon à. pemon is 
not teed by the Constitution and does 
not flow from it and is neither a fundamental 
right, nora common. law rgh nor a natural, 

or unalienable right, a franchise 
dependen the law and is thus merely a 
fe a ieee A eo 
the extent and subject to the 
specified in the statute it. Therefore, 
where the Legislature bri to existence a 
Solfa] insticution: and wakes. any: provisions 
concerning its constitution or composition, the 
provisions of the law which bring the instituton 
to existence cannot be challenged under 
art. 14 of the Constitution, on the ground that 
the various interests concerned are unequally 
thereon.. 
MANILAL v. UNION OF Inpra. 
61 Bom. L. R. (0.C.J.) 976. 


————-ART. 20 (8) Criminal Procedure 
Code (Ad V of 1898), Sec. 162— Accused 


without fi evidence which 
could be ainsi khim— using such 
evidence.at of accused violates constitutional 
guarantee under ari. 29 (3)}—Whether asking 


to taking statement under s. 162 of Code. 

The constitutional tee under art. 20(3) 
of the Constitution of India protects a 
accused against com 
evidence against hima Where the evidence 
is a police officer under a judictal 
mandate as the case where pursuant to a 
search warrant, documents or things are 
ua ee E 


person acciséal òf an attsnes socom: 
panies a police officer in the course of investi- 
or complies- witha: reqet to give Ia 
or Piomh iap a aout or 
son, he does not of 
which is prohib ty e 162 of the 
Procedure Code, 1888. 
ABU Tear, MERCHANT V. STATE. 
61 Bom. L. R. 345. 


1959. 


, 


eae OF INDIA, ART. 


Under s. 110 of the Civil Procedure Code, 
1908, read with art. 188(1) of the Constitution 


of India, a be entitled to a 
certificate art. 188(7Xb) of the Consti- 
tation his case falls under that clause 
even. the amount or value of the subject- 


matter in dispute in the Court of instance 
is less than twenty thousand rupees. 
YAGNA PURUBHDASJI v. MULDAS. 


61 Bom. L. R. 1016. 


—_——-ART. 226. 
The word “authority” in 
Constitution of India does not include a purely 


with 
of art. ane of of 
the Constitution of India is not included in the 
a aivil under the 


India (No. 2139/1949 dated Tune 25, 1949) 
do not affect the provisions of art. 810 of the 
Constitution the tenure of office of 
ed in the service of Govern 
or State. The Anny Instruct- 
ions, therefore, are not binding on the Union 
and the non-obeervance of the rules contained 
therein do not give any cause of action toa 
civilian employed in the defence service. 
Tana SINGH vo. Union oF INDIA. 

61 Bom. L. R. (O.C.J.) 1185. 
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CONSTITUTION OF INDIA, ART. 311, 
See CONSTITUTION OF DL, Arr. 810. 
61 Bom. L. R. (O.C_J.) 1185. 


———-ART. 311—Government of India Act, 
1935, [25 & 26 Geo. V, Ch. pit Sec. 240 eae 


: and order 
against p ie pote offers, of 


issuing show cause notice against pimntiff for 
enhancement of punishmeni—Plainhff dismissed 
from service by Governmeni—Whether necessary 
for Government! to mention and include in show 
cause notice tt wanted to 


A departmen ior pietje dere y carried out 
saties the art, 1102) of the 
Conde lias te cece is 
to be afforded to a Government servant in 


Se 


provisions of art 811(8) Wo iv to give a second 


(detaulter) to on the matter 
( Pip es acai, te the matter: 
as regards the conclusions y reached in. 
the departmental enquiry. 

Certain 
who was a police officer he was reduced in. 


the pay-soale grade for a period of 
This T lehmast was eantiomad in appel and. 


him as required under art. 811(2) of the Cons- 
titution of India, and his dismissal was, there- 
fore, invalid: 


Heid, that in the circumstances of the case, 


the notice given by the Government,.and | 
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<ONSTITUTION OF INDIA, ART. 311 
—{Contd.) 


that the notice was in conformity with art. 
AU pand ie agir E oaa e TES 
D. KALSIOKAR v. STATE OY BOMBAY. 
61 Bom. L. R. (O.C.J.) 1625. 


— ART. ae A P 
A person holding an connected wi 
«defence within the of art 310{7 of 

‘the Constitution of India is not inclu 
tha clase of parsons holding a civil post ia 
the Union referred to in art. 811(/) of the 
«Constitution. 
Tana SINGH. 0. UNION OF Invi. 

61 Bom. L. R. (O.C.J.) 1185. 


—_——_—ART. 363. 
When a citizen seeks to enforce his contractual 


weight or his ts under the ordinary law of 
rthe land, because he is ieee 
‘Tights against State, the State cannot 

pane rovisions of art. 868 of the Constitution 


of for contending that because the 
.Hability was taken over by the State from the 
vmerging State under a covenant, the right of 
citizen cannot be adjudicated in a Ctvil Court 
as provided by art. 868 of the Constitution. 
‘The covenant itself may be looked upon as a 
eT toe Covenon State of its right to 
ele priv rights of the citizen of the 
tate ie E hs aor: x 
BHROJRAJJI v. SAURASHTRA STATE. 

61 Bom. L. R. (F.B.) 20. 


———Seventh Schedule. See !Consri- 
TUTION OF INDIA, ART. 248. 
61 Bom. L. R. (Q.C.J.) 1433. 


———Seventh Schedule, List [I, entry 
186. 

The reion “individuals”? used in ontry 
No. 86 in I of the Seventh Schedule to the 
«Constitution of India includes an association 
-of individuals such as a Hindu undivided 
family: 

ManavimprasaD 0. M. S. YAGNIK. 
61 Bom. L. R. (O.G.J.) 1433. 


————List I, entry 98. 


' The law to be made by te 
with ety ten Lit T 
and entry 45 in List of the Seventh Schedule 


to the on of India may cover in- 
-quiries tata any aspect of the aunties shime 
rated in any o lists mentioned therein and 
is not confined to those matters as mere heads 
of topic. The law with respect ‘to 
dn es for the of any of the matters 
i lac be for administrative pitte 


The words ‘‘for the p 
-entries indicate that 


specific matters enumerated in any of the 
entries ii the oe tut miy extend to 
inquiries into collateral matters ch may be 
necessary for the purpose, legislative or other- 
wise, of those matters. Therefore, 
paca beat Al oh inay se wt Sg cana 
vunder these two entries is, 
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CONSTITUTION OF INDIA, LIST 
I ENTRY 95—0onid.) 


ambit, not limited to future legislative pur- 


only. 
Paw Kumank Darana v. TENDOLKAR J. 
61 Bom. L. R. (8.C.) 192. 


————List II, entry 45. See Comprrrv- 
TION oF INDIA, List I, ENTRY 95. 
61 Bom. L. R. (8.C.) 192. 


CONSTRUCTION OF STATUTE— 
Rents, Hotel and Lodging Howes Rents 
Act, 8. 28. 

In order to decide whether a suit comes 
within the iew of s. 28 of the Bombay 
Rents, and House Bates Contrel 
Act, 1947, what must be considered is what 
the suit as framed in substance is and what the 
relief claimed therein is. If the suit as framed 
is by a landlord or a tenant and the reli&f asked 
for is in the nature of a claim which arises out 
of the Act or any of its provisions, then only 
and not otherwise will it be covered by s. 28 
of the Act, 
JaSWANTLAL D. ‘‘ WESTERN Commr., INDU ”. 

61 Bom. L. R. 1087. 


— ———General and special provisions 
relating to public matter. 

Where there ore two sets of provisions 
dealing with same public matter, one section 
cut ped- and tho, eee ee 

cal 


ect must be to those 

Seca pre qualifications. But for 

this principle to apply, the general and special 
provisions must, be pli e to the samo set 
of circumstances. fis generel orata pies 


deal with one set of circumstance and the 

oo provisions deal with another set of 
the latter provisions will apply 

only where those other ciroumstances exist. 


PARBHANI TRANSPORT, LTD. v. BEDEKAR. 
61 Bom. L. R. 1572. 


Implied powers, doctrine of. 
The doctrine of implied powers under a 
statute can be applied only where the following 
canditions are fulfilled:— 
(1) There must be duty imposed or power 
resoribed. 


(2) On a reasonable construction of the 
statute there must be an impoealbility in the 
exercise or fulfilment of that power, resulting 
in its object or purpose nugatory. 

(8) impossibility must be such that it 
is not an im in an individual case 
because there the law cannot t powers by 
implication, but the tmposstb: must be of a 
general nature so that the purpose and object 
of the duty or power is rendered le of 
achievement in every case. It is only then 
that powers by implication can be inferred. 

(4) The tmplication cannot contradict the 
expressed intent which must always prevail 
and where it becomes necessary to read an 
implication into an enactment the scope of the 
implication must be limited only to what is 
reasonably necessary and no more. 

Boor & Tonacco Aim. Ase’on v. STATE 
61 Bom. L. R. 890. 
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CONSTRUCTION 
—(Conid,) 


OF STATUTE 


lative practice, 

Lf the Legislature of a country has been accus- 
net) ueo any word or capremion wi a 
restricted or extended meaning than 
might be commonly aveibeted to it in 1ts.ordi. 
nary sense, the Court should not blandly shut 
out that consideration but should avail of that 
assistanoc, albeit limited, in the process n 
interpretation. Legislative practice is one o 
the accepted aids to construction and furnishes 
extrinsic evidence to which resort may legiti- 
mately had when the Court has to construe a 
word or phrase and the task of pref one 

Tie ring to another can really be ald: to 


i cats. M. S. YAGNIK. 
61 Bom. L. R. (0.Q.J.) 1433. 


Penal statute. 

Penal statutes are construed with reference 
to the trus meaning and the real intention of 
the Legislature. 

Paran & Co. v. V. R. GUPTE. 
61 Bom. L. R, (0.C.J.) 1482. 


~ Proviso. 

Legh T OT Oe Court JA to Teet A ame 
nious construction between a and the 
provision to which it is a and so far as 
poesible the proviso must be so interpreted 
and its m so restricted as to bring it 
yone ee ott ead poryien tthe ele 


fe eee Rase NILKANTHRAO. 
61 Bom. L. R. (F.B.) 1203. 


In E E ae ed 
the impugn 

statute is unreasonable, no abstract tests can 

be laid down. Reasonablences or otherwise of 

the statute has to be adjudged in the light of 

the nature of the right infringed, the object of 

the restriction, the extent and the 

gravity of the evil to be remedied, the degree 
of harm or inconvenience to the aggrieved 

citizen in the context of the benefit intended to 


inconvenience or hardship resulting to a citizen 

the imposition of a restriction on the exercise 

his fundamental cannot be decisive 

of unreasonableness of a statute. Nor can the 

restriction be called unreasonable because its 

d or extent is delimited by reference to a 
o Gine. or gomo period 1n the past. 


ov. DHANRAJ . 
61 Bom. L. R. 129L. 


~ Ryle of construction relating to provi- 

mon of enactment in pari materia—Decisions 

ane Courts on analogous provisions of 
law how far to be adhered to. 

provisions of the Indian law 


the specialities of the Tagish 
ey onion A AA on 
broad general principles, decisions of Courts in 


may be useful and of considerable 
if utilised with due care and caution. 


context and op 
ty and useful in their own sphere and 


. 
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CONSTRUCTION OP STATUTE 
—{Conid.) 
context treated as doctrine of universal 


enactment came into force. 
Fee noon relating to provisions 
of PAETE naan materta is one of great 
aid from outside may 

be derived when any doubtful 


2. 

t of interpretation of any provision has to 
solved. Tut relerenoa to tt simply on the 
ouod lg has to bo'g 


TIZABAL 0. CONTROLLER OF Estata Dury. 
6l Bom. L, R. 719. 


———“ Shall ”, how to be construed. 

In order to a construction on 
the “shall” in a statute the Court 
must look to the scheme of the Act in order to 
determine what are the consequences which the 
law has laid down as a result of non-compliance 
with that oe al ape The conse- 
quence may be penal, th ey maa ma 
be that a particular onder passed iin 
the consequence may be Pa paitindar ane 
is not acquired or a particular obligation is 
imposed, or the uence aay be not 
stated in the law at all. no consequence 
is apparent in the law it is possible for the 
Court to take the view that although the 
statute has used the ression “shali” it 
must be construed as directory or 
procedural rather than mandatory im the 
strict sense of the temn. 
STATE OF Bompay D. MORARJI. 

61 Bom. L. R. (0.C.J.) 318. 


— Speech made in Parliament. 
Speech made in the Parliament by the 
+ be oLa DiN maybe referred ito for tie 
purpose of the conditions 
prevailing at the time actuated the 
sponsor of the BM to introduce it and the 
extent and urgency of the evil which be sought 
to remedy. ee 

Poxseas v. D. R. Kon. 

61 Bom. L. R. 1230. 


—— Statement of Objects and Reasons. 
The Statement of Objects and Reasons which 
led to the enactment of a statute is not 
admissible as an aid to the construction of the 
statute. But it can be referred to for the 
the conditions 
actuated the 
of the Bill to introduce the same and 
tho extent and urgency of the evil which be 
sought to remedy. 
Smin Ranan o. Raye NILKANTHRAO. 
61 Bom. L. R. (F.B.) 1203. 


-Statement of Objects and Reqsons. 

In in the words used in a statute, 
especially when the words used are plain, the 
Statement ol ee cannot be 


pressed into rele gare iy, 


the Court may consider the 
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CONSTRUCTION 
—(Conid.) 


OF STATUTE 


may also consider what was the understanding 
of the law prior to the amendment and may 
even ascertain what the defect sought to be 
remedied by enacting the amending Act was. 
But the Courts are not entitled to interpret 
the Act by assuming that the islature has 
effectuated the which it in mind 
as set out in Objects and Reasons and 
has only effectuated that purpose and no 
other purpose. 
ONKARKAL MEGHRAJ D. Comme. Inc.-Tax. 
6l Bom. L. R. 1373. 


— Subsequent slation, effect on. 
If a statute is clear unambiguous, 
1 tion cannot affect its inter- 
Ferree FET the duty of the Court to inter- 
pret a statute and not for the ture to do 
aan Oe ae reference to 
the language used in the statute itsel. An 
amendment is not made to remove 
a lacuna, It may be introduced cw majore 
cautela. 
STATE or BOMBAY 0. DAVALBHAI. 
61 Bom. L. R. 1247. 


—— Taxing statute, provision relating 
to exemption in. 
A provision relating to tion m a 
statute must as far as poesible be 
construed and in favour of the 
a provided in dolig sono -violence 13 
done to 


used. 
Commn., ree Ck F. & R. Co. 


61 Bom. L. R. 380. 


CONTRAQT ACT a of 1878), 8. 23. 
See Bowsay Rents, HOTEL ann Lopcine 
House Rates CONTROL Acr, 1947, S. 15. 

61 Bom. L. R. (S.C.) 1011. 


CORRUPT PRACTICE. Ses REPRESENTA- 
TION OF THE PEOPLE Act, 1951, S. 128. 
61 Bom. L. R. 500. 


COTTON TEXTILES CONTROL) 
ORDER, 1948, Cl 3—Kesential lies (Tem- 
porary Powers) "Act (XXIV of 1946), Secs. 7, 8, 
9—Constitution of India, art. 19—Whether 


exp 
the Cotton Textiles (Control) Order, 1948, 
includes yarn manufactured from cotton waste. 

Under cl. 21(8)(c) of the Cotton Textiles 
(Control) Order, 1948, the obligation to pack 
yarn is not restricted to the particular type 
Tee iich was cached In the Indio ve eo 
and 1950. 

In ascertaining whether the impugned 
statute is unreasonable, no abstract tests can 
be laid down. Reasonableness or otherwise, 
of the statute has to be adjudged in the 
of the nature of the right infringed, the object 


of the restriction, the extent and tho 
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COTTON TEXTILES (CONTROL): 
ORDER, 1948, Cl. 3—(Conid.) 


gravity of the evil to be remedied, the degree 
of harm or inconvenience to the 
citizen in the context of the benefit intended 
to be achieved for the benefit of society and 
similar other considerations. Even serious 
inconvenience or hardship resulting to a citizen 
by the im of a restriction on the ex-- 
ercise of fundamental ts cannot be 
decisive of unreasonableness of a statute. Nor 
can the restriction be called unreasonable 
because its degree or extent is delimited by 
reference to a point of time or some period im 
the past. 
State v. Daannay Mors. 

61 Bom. L. R. 1291. 


—————CL 2]. See Corron TEXTILES- 
(CONTROL) ORDER, 1948, CL 8. 
61 Bom. L. R. 1291. 


COURT, jurisdiction of. 
In every plaint the plaintiff has to aver that 
the Court in which it is filed has jurisdiction 
over the subject-matter of the madc 
therein. In the absence of such an averment. 
the Court must reject it, unless the Court ts- 
satisfied fram the other averments in the plaint 
that it has, prima facie, Jurisdiction to entertain 
fhe pleie ana chet tiie piainin’g AAA to 
make the averment as to jurisdiction is a 
mere clerical or accidental error. But where a 
laintiff lodges his claim and denies the juris— 
ation of the Court to entertain it, the 
must throw it out forthwith. The position is 
Dot i Peal an iiia avernant as to 
poured fen n is withdrawn by the- 
expressly, or necessary 
alata eae ny 
MUNICIPAL Corp. v. AkpAR SARELA. 
61 Bom. L. R. 1097. 


——-powers of, in cases of writs. 

The reason why the Courts refuse to entertain 
writs when an mative remedy is available 
is that the Legislature has set up tribunals for- 
decision in appeals and that the remedy which 
the Court could gtve, the petitioner could 
obtain from these tribunals. But whether the 
petitioner should be disentitled to maintain 
the petition or not is a matter of discretion with: 
the E get justice Ss the ae 
Perea on thar te Got Lae tin apps 
tribunal or that he would have no 
inthe deh fin Cabal Ut he pea 
would be nothing more than an 
Dr ts Canar then the Court is oy bound 
to accede to the submission of the State that it 
should not hear the petitioner and the peti-- 
tioner should be erred to the appellate 
tribunal set up under the Act, 
GLAXO LABORATORIES 0. VENKATESWARAN. 

61 Bom. L. R. (0.0.J.) 1.. 


COURT-FEES ACT (VII of 1870), S. 6&1) 
—Governement of India Act, 1935 [25 d 26 Geo.. 
V, Ch. £2], Sees. 292, 100(8); Seventh Schedule,- 
List I, Iten 1—Constitution of India, aris. 327 
; (1), 246 (8), 266; Seventh chedule, Lis II,- 
| Items 3, 66-—Court-fee paid on plaint filed in 
Court at Deli—Plaini after its return by Deit 
Court presented in Bombay High 


1959.] 
COURT-FEES ACT, 8. 6—(Conid.) 
Whether fresh Couri-fee payable in Bombay 


Court in respect of plaint. 
The in s 6{1) of the Court-fees 


Act, 1870, about t of Court-fees mean 
payment to the t of the State 
within which State the perticular Court in 
which the Court-fes is le is situated. 


61 Bom. L. R. (0.G.J.) 996. 


for Femme a AA A 


a NE a nak t 


a suit for accounts under s. 7(iv of the 
Comit fea Aon oo, and the def has 
not ohallenged that valuation in the Court af 
fale a cet Cae ie em 
in filling an ap agamst the preliminary 
decrees for accounts to alter the valuation 
made by the plaintiff for purposes of court-fee. 

DATTATRAYA NAGESH 0. GANESH. 
61 Bom. L. R. 599. 


————Sch. H, item 17 (vif). See BOMBAY 
MONEY-LENDERS Act, 1947, S. 24. 
61 Bom. L. R. 1591. 


CRIMINAL LAW AMENDMENT ACT 
(XLVI of 1952), 8. 6. See CnwmNaL Pro- 
cepunE Copg, 1898, S. 178. 

61 Bom. L. R. 591. 


——-8. 7. See Canona, PROCEDURE 
Conr, 1898, 8. 178. 

61 Bom. L. R. 591. 
——---§. 8. See CramuUuL PROCEDURE 
Conr, 1898, S. 178. 

61 Bom. L. R. 591. 


ro 


CRIMINAL PROCEDURE CODE (Ac V 
of 1898), 8. 154—Indian Penal Code (Act XLV 
of 1860), Sec. 80—Bombay Sales Tan A Act (Bom. 


of 1908), Soca. 9 Lag re ana 
Sales Tax (Registration, 
sation) Tales, 1954, Rule an Peet 


not a ‘* valuable iiy.” 
Under s. 154 of the 
Code, 1898, the condition as to a first infor- 


mation betng reduced to and 
that it be signed by the person it, 
. is a mero matter of procedure and to 
observe the ure as to will not 
make the informstion given, ifit is reduced to 

The “K” Form of the Bombay Sales Tax 
Office which contains a d that the 


goods purohased are intended for resale, 
creates the legal right in the dealer 
to get exemption from payment of general 
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CRIMINAL PROCEDURE GODE 8.154 
(Contd) 


sales tax as provided under ol. (2) of the 

to s. 9 af the Bombay Sales Tax Act, 
1958, and is a valuable security within the 
definition of that term under s. 80 of the Indian 
Penal Code, 1860. The mere fact that the 


61 Bom. L. R. 1161. 


—__——8. 157. 

Section 187 of the Criminal Procedure Code, 
1898, lays down some of the duties, and nons 
of the rights, of an officer in charge of à police 
station. That section has no relevance what- 
ever to the consideration of the extent to 


which a officer can act in curtailment of 
the rights of the subject as regards his person 
or his 
Droman rast D. Tae STATE. 
61 Bom. L. R, 30. 
—-—_—_8. 162. 
When a accused of an offence accom- 


panies a police officer in the course of investi- 


Fie tne r duran Ce oes 
or “thumb impression for com- 


ABU ISMAIL MERCHANT V. Stare. 
61 Bom. L. R. 345. 


—8. 173—Polics Manual, Vol. I1, rr. 
202, 203—Criminal Lam Amendmeni Act 
XLVI of 1962), Secs. 6, 7, ®—Prevention of 
Gopten det CIT of 1947). & Secs. 5A, 6—Ftnal 
report in connection with offence under s. 161, 
I. P. Code and s. 5 of Prevention of Corruption 

submitted by police officer to Magistrate 
under 3. 173, Cr. P. Code with request for issue 


On a submitted to a Magistrate of 
the first under, s. 178 of the Criminal 
Procedure Code, 1898, pe de te 
completing reference i 
offences which are Ce triable b 


.| Special Judge under s. 7(1) of the 


Law Amendment Act, 1952, the Magistrate has 


taken ce under s. 190 of 

Procedure Code, 1888, it is not sufficient that 

he should have applied his mind to the report 

submitted to him by a police officer tinder 

Fe te ee eee emia 
under the eguent 

of the Cote, oa, under s. 200, under which the 

Magistrate has to examines the 

on taking cognizance of an aiaa, 
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CRIMINAL PROCEDURE CODE, 8. 173 
—(Conid..) 


A police officer after completing 
in connection with an offence under s. 161 of 


to consider the 


of «. 6 of Prevention of Corruption Act, 
1947:—. 

Heid, that the Magistrate was not of 
his power take cognizance af the offence 


any sanction as 
under a. 6 of the Prevention of Corruption Act. 
STATE V. SHANKAR BHAURAO. 

61 Bom. L. R. 591. 


when officer in the tion of a 
ble offence has not filed a ect 

eta a his under a 178 
a Criminal ure 1898, requested 
that Summary “A”, “B” or “C” be issued. 

A may not thy pas an order 
that a leet be It is only after 
eh oer iets bani oe 

a officer in his 


61 Bom. L. R. 1656. 


ear i 173 (4)— Accused, before commence. 
mehi of trial, supplied with copies 
statements of prosecution mwimesses— cones Whence 
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“ Cong, 1898, S. 198-B. 
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CRIMINAL PROCEDURE OODE, 8. 173 
—(Oonid.) 


Hed to before trial—Discretion of 
agistrate to disallow additional evidence when 
can be cwercised. 
Where the accused before the commence- 
ment of his trial is not supplied with copies of 
the police statements of witnesses 


Proceduro Coda, 188, 4) of the Criminal 
„code, 1800, tho. proseoaHon. 1a not 
examining these 


Wii aon e to led avldone 
copies of which bave not-been sippllèd to the 


ence, the Magistrate put the pro- 
secution on terms and insist the additional 
evidence should not be allowed to go on record 
unless and until copies of the statements 
of witnesses are supplied in advance to the 
defence. 
however, the feels that 
udice is likely to be caused to the defence 


———8. 190(1\b). See Crmonan Pro- 
CEDURE Copr, 1898, 8. 178. 

61 Bom. L. R. 591. 
ON) Ses Ses CreoawaL Pro- 
CEDURE a 1898 

re Bom. L. R. 1656.. 
Liao 8. 198. Ses CRIMINAL PROCEDURE 


61 Bom. L. R. 450. 


——S8. 198-B—Complaini Public 
Prosecutor alone under s. 198-B in Cowrt of 
Sestion—V abldity of such 

tion of Court to take of complainit— 


aN 
under s. 198-B of the Criminal 


1059.] 


CRIMINAL PROCEDURE CODE, S. 198-B 
—{Oonid.) ; 


1898, notwithstanding the fact that'the publio 


by ve alleged defamation 
servant aggrieved by 
The ten che i 08 B{13) of the Criminal 
Procedure Code, 1898, is that the right of any 
public servant*to file a complaint about an 
offence of defamation under s. 198 of the 
Code is not taken away by virtue of s. 198-B 
of the Code. 
C. M. Tarvenr vo. BHATNAGAR. 


61 Bom. L. R. 450.' 


——-8. 203. See Canonar, PROCEDURE 
Cone, 1898, S. 1907). 61 Bom. L. R. 1642. 
—-—8. 207A—Whether M: can 
ouamine accused for enabling him to lain 

in documenis referred 
lo in 8. 17 of accused by 
Magistrate such examination waeiher 


explain any 
documents referred to in s. 178 of 
If the so examines the acoused and 
records statement, that statement will be 
in evidence under s. 287 of the 


Code, 
Rawpas KIKABHAI V. STATE. 
61 Bom. L. R. 1173. 


-—— 8. 207A(3). See CRoaxaL PROCE- 
DURE CODE, 1898, S. 1784). 
61 Bom. L. R. 118. 


——-—_8. 207A(3). 


The to an accused by s. 207. 
of the Prccediste Gods, 1606; t9 D 
of the Cela rooted, 1808, ta 


Segre m e 173 or. Tae Code, parhonlariy 
the oase statements ed by the 


Starx or BomBay p. MORAMADKHAN. 
61 Bom. L. R. 1644, 


framed con- 


semring prvi 1o, e 7 Wie ma 
s Dy a Parm ae eldon 


one year between which the offence is all 

have been committed and thereby contra- 
venes the proviso to s. 222(2) of the Criminal 
Procedure Code, 1898, is an oharge and 
a trial held on such a charge is vitatod. 

An infringement of a provison as to the 
manner of a trial cannot be cured by s. 587 of 
the Criminal Procedure Code, 1898, byt an 


Code, if there be no prejudice caused to the 
sacoused. The proviso to s. 222(2) of the 
Criminal Procedure Code, 1898, relates to the 
manner in which the trial is to be held, and if 


there is an infringement of its provisions, the 
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e 
ORIMINAL PROCEDURE CODE, 8. 222 
—{Conid.) 


infringement cannot be cured by s. 587 of the 
Cod: wae 


e 
Umre Saves D. STATE. 
X 61 Bom. L. R. 1001, 


———_-8S. 233. See CAIMINAL PROCEDURE 
Copr, 1896, 8. 222(2). 
61 Bom. L. R. 1001. 


————_-8. 234. See CRIWINAL PROCEDURE 
Cope, 1888, 8. 2292/2). 
61 Bom. L. R. 1001. 


————_8. 244, Ses CEIMINAL PROCEDURE 
Cone, 1898, 8. 178(£). 61 Bom. L. R. 118. 


———8. 264— Bombay Prohibition Act (Bom. 

XXV of 1949), Sec. 116—Subetance of evidence 
to be recorded under s. 264—Whether 
of evidence embodied in j 

memory or short notes made when 

amounts to compliance with 2. 264—“ Substance 


Wheiher in trial under Bombay 4 ve 


from 


Code, 
1898, the substance of the evidence is to be 
recorded at the time when the evidence is 
given in Court. Therefore, where the substance 
of the evidehce is embodied in a Judgment from 
memory or from short notes made at the time 
when evidence was gtven it does not amount 
to compliance witha. 294 of ie. Code. 


“the substance of the 


evidence” in the Criminal Prodedure 
Code, 1898, implies that all the important or 
substan’ of the m of each 
witness be Tooorded the presiding 
auth 


ority. : 
Jn a teal under the Bomba Probibition Act, 


when the evidence is led in Court. Fallure to 
record such evidence would generally vitlate 
the trial : 
Knrisuna NAYAR Y. STATE. 

61 Bom. L. R. 684: 


—___S. 286 Witnesses not examined before 


by secuiion—Righi to accused by 
8. 207 4(8) when erdene j i 
Under a, 286 of the Criminal Procedure Code, 


1808, the prosecution may examine jn the 
Soasions Court witnesses other than” those 
mentioned before the committing M. te. < 
Section 286(2) of the Criminal ure’ 
Code, 1898, does not Hmit the right of the 
pronecutor 1o: cenm ing Mich ene 
summoned only. If the prosecution, have 
additional witnesses ready ard available to 
them for evidence and k them in 
attendance, th 
Where the evidence of such witnesses is 
to be led, the Court in its discretion may 
suffigient time to the defence to prepare 
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CRIMINAL PROCEDURE CODE, 8. 286 
—{Conéd.) j 


fe ee r ae 
Court ma on to state in 
Going the giatcot wa thee, wieon are 


going to depose. 

The right ee 207A(9) 
of the Procedure Code, 1898, to 
furnished with copies of all tbe documents 
mentioned in s. 178 gt the Code, partlonlady 
the case statements ed by the 
police, can arise where such statements 
are recorded and not otherwise. 


Srarx oy BOMBAY v. MOHAWADEHAN. 
61 Bom. L. R. 1644. 
eo 


—--——-8. 287. See CRDONAL PROCEDURER 
Cone, 1898, 8. 2474. 
61 Bom. L. R, 1173. 


———S. 288. See Evipence Act, 1872, 


8. 157. 6l Bom. L. R. 447. 
8, 304—Sessions Judge finding verdict 
a mistake on 


t rit 

the Session Judge finds that the verdict 

of the Jury is wrong due to their misunderstand- 
a mistake on a question of law, 

petent, under s. 804 of the Criminal 


ry. 
‘oe Vicrony RODRIGUES V. STATE. 
61 Bom. L. R. (F.B.) 670. 


—S. 522—Indian Penal Code (Ad XLV 
of 1860), Secs. 341, 339—Accused breaking 
lock o Complainant e toom. and ocupying Ue 
t coming to know of trespars for first, 
tims about a monih after his locking the room— 
Complainani when attempting lo enter room 
Meee en ee oe 
esabi Hik by Accused 
convicted of wrongful restraint under s. 341, I. P. 
Code and further ordered under 3. 522, Cr. Pr. 
Code to restore of premises to com- 
plainant—Wh 38 Cmte ohaher ale 
pelle bi chat 7, loyed el 
s of force emp 
The complainant, who had and left 
his room on January 16, 19388, came to know 
for the first time on February 22, 1958, that 
the accused had broken open the lock and 
occupied the room. Next day, Le. on February 
28, 1958, when the complainant tried to enter 
the room the accused personally obstructed 
lainant from en the room. On 
a complaint being filed b e co b 
dhe a was A ce E 
of the offence of restraint under s8. 341 
of the Indian Penal Code and it was further 
Roe Gee heh see Procedure 
, 1898, that possession of the premises in 
dispute be restored to the coenp lanai 


Code, it was contended by the accrised that the 
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CRIMINAL PROCEDURE CODE, 8. 522 
—{Conid.) 
complainant was sometime bet- 
ween January 16, 1958, and February 22, 1958, 
and not when he tried to enter the room on 
February 28, 1958, and that, therefore, his 
dis ion was not brought about by the 
restraint at the hands of the accused 
on February 28, 1958:— 

Held, that the dispossession of the com- 
a EE 
restrained from entering the room in ute 
on February 28, 1958, and 

that, therefore, the mes oompeteat 
to pass the order under s. 522 of the 
Procedure Code. 

Francis D'Souza v. EDWARD. 
61 Bom. L. R. 1180. 


——8. 537. See CRDONAL PROCEDURE 
Conr, 1898, S. 222(2). 
61 Bom. L. R. 1001. 


—_——8. 540. See CROAONAL PROCEDURE 
Conr, 1898, 8. 286. 61 Bom. L. R; 1644. 


CUSTOM—Whether custom should be in 
ewistence from time immemorial to be recognised 


by Cowrt—Kumbhars of village taking agi 
or 


utred customary right to remove carth. 
oA There it was estab. that the Kumbaars 


of a village used to take earth from the pit on 
the western side of a field, mix it the 
earth of the village tank and then prepare 
ial pon o or asec shinee) e 
been doing so for about years, 

which a 


that this was a custom 
be on the ground that 
it had in existence for a long time and, 


therefore, it could be held that the KumbaAars 


of the vill had acquired a right 
to take earth: from the aforesaid pit. 
TUKARAM 


Banı RAJESHWAR 0. 3 ; 
61 Bom. L. R. 1041. 


DECREE—Antedating of,—Power of High 
Court in ite to aniedate 
decree by ti—Petition for separa- 
tion under Hindu Marriage Act, 1956, 
dismissed by trial Cowrt—High Court on l 
passing decree for judicial separation— hen 
open to High Court to antedate tts decree so that 
it could bear the date of the decree of the irtal 
Court—Civil Procedure Code (Act V of 4208); 
O. XLI, rr. 85, 33—Bombay High Court Appel- 
late Side Rules, r. 161. 

A on filed before the City Civil Court 
for judicial tion under the Hindu 
Maz Act, 1955, was dismissed, and the . 
High on appeal, set aside the order of 
the trial Court passed a decres for judicial 

tion. On the question whether it was 

open to the High Court to antedate the decree 

passed by it and direct that it should bear the 

cae date as the decree passed by the trial 
urt:— 

Held, that the specific period of two years 
leid down in s. 18(1)(ot#1) of the Act is the period 
commen: after a decree is pamed by a 
competent 


1959.] 


DECGREE—(onid.) 


that in the present case it could not be sald 
that any decree for judicial tion was 
passed the trial Court which would start 
the laid down in s. 13(1\(ciis), 

that the period in this case under the section 
only commenced after the decree was pro- 
nounced by the High Court, and 

that, therefore, even a that the High 
Court had the power to so an te the decree, 
the High Court could not, in the instant case, 
exercise. t, Miler or the lar 

e power of the High Court tn its appellate 
jurisdiction is not fettered by the mandatory 

ons of O. XLI, r. 35, of the Civil Proce- 
dure Code, 1908. 

The Appellate Side Judges of the High Court 
can direct the Registrar to draw up the 
decree and either antedate ft or post-date it. 
Suri VISHNU v. VBANU KimpaLant. 

61 Bom. L. R. 100. 


DEFAMATION —Privile e— Defamatory 
atatemenis made before police o, > fea in course of 
He ord investigahion—-Whether such statemenis 


prioueged. 
Daa statements made before police 
officers in the course of a regular investigation 
under the Criminal Procedure Sode, 1898, are 


$ absolutely privileged but only ualified 
rivilege attaches to them Phi is s Hable to 


be destroyed by proof of malice. 
ABHIV 0. GODABITIAT. 
61 Bom. L. R. 143. 


DEKKHAN AGRICULTURISTS’ RELIEF 
ACT (XFL of 1879), 8. 15D. See Bompay 
AGRICULTURAL Dsrors RESF Act, 1947, 
8. 51-A. 

-61 Bom. L. R. 1607. 


DEPUTY COMMISSIONER, Jorisdicnon 
of. See O. P. qd Bem Letting of Houses and 
Rent Control er, 1949, Cl. 18. 

61 Bom. L. R. 427. 


DESERTION. See Hinpu MARRIAGE ACT, 
1085, S. 10. 
61 Bom. L. R. 1549. 


DIRECTOR, company. See Companies Act, 
1956, 5. 166. 
61 Bom. L. R. 636. 


DIVERTED LANDS REVISION OF 
ASSESSMENT RULES, 1952, R. 1(2 
Central Provinces Land Revenue Act (LI of 1917), 
Secs. 104-4, 106, Ch VI—Central Provinces 
Settlement Act (VI oF 1929), Sec. 2—Central 
Provinces Tenancy Act (I of 1920), Sec. 36-A— 
Malk-makbuxza in 


of kis 
tas VI of 
revenue fixed under 8. 36-A of C. P. Tenancy 
Act—Proceedings under 3. 104-4 of C. P. Land 
Revenue Act started against petitions for 
revision of assessment under Assessment Rules 
of Peeper rt of Rules to Mahk- 
makbura holding 


The words Fe eect an and “at settlement” 
esata NA 1(3) of the Diverted Lands 
of Assesament Rules, 1952, mean the 
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DIVERTED LANDS REVISION OF 
ASSESSMENT RULES, 1952, R. 1-(Conid.) 


settlement under Chapter VI of the Central 
Provinces Land Revenue Act, 1917. 

The petitioner who was the holder of a 
land as an occupancy tenant, on which no 
assessment was levied at the settlement under 
Chapter VI of the Central Provinces Land 
Revenue Act, 1917, was declared to be a 
Malik-makbuza in to his holding, and 
under s. 38A of the tral Provinces Tenancy 
Act a certain amount was fixed as land-re- 
venue payable for the holding. Thereafter, 

under s. 104A of the Central 
Land Revenue Act were started 


that he had diverted his holding to non- 
agricultural purposes. The assessment was 
revised under the Diverted Lands 
Revision of Assessment Rules, 1962 On the 
question whether the Rules applied to the 
Maltk-makbuxa 
pee. that although “land-revenue came to 
teea. by the revenue officer during the 
of the settlement under Chapter VI 
of the tral Provinces Land Revenue Act, 
the Malik-makbuza holding could not be re- 
ed as ha been assessed at settlement 
within r. 1(2) of the Assessment Rules, and 
that, therefore, the Rules did not apply to 
such holding and the revision of assesament in 
accordance with the Rules was illegal. 
STATE oF BOMBAY 0. MATHURADAS. 
61 Bom. L. R. 1102, 


DRUGS ACT (XXII of 1940), 8. 18(c). See 
Bomsay Druvas RULES, 1946. 
61 Bom. L. R. 807. 


———_8. 331). See Bommay Devas 
RULES, 1946. 

61 Bom. L. R. 807. 
DRUGS (AMENDMENT) ACT (XI of 1965), 


8.15. See Bonar Daves Roizs, 1946. 
61 Bom, L. R. 807. 


DRUGS RULES, 1945, R. 64—Drugs Act 
(XXII of 1940)—Whether r. 6&{1) governs 


for renewal o, 
authority whether can renewal o licence 
on ground that Hcensee committed of 
Act or Rules. 


Rule 64(1) of the 
Soke an aprira for oial erant of lisence 
an sy oe ei ale er 

The opinion of the licensing authority that 
the Hoensee has contravened any of the 
provisions of the Drugs Act, 1940, or any of 
the Rules framed under the Act, by 
itself, is not a ground under r. 64 of the Rules 
for refusing renewal of a licence. The grounds 
on which renewal of a licence could be refused 
are the inability of the licensee to fulfi] the 
conditions mentioned in r. €4(1) to the satis- 
faction of the authority concerned amd the 
conviction of the appHcant of an offence under 
the Act or rules or previous cancellation or 

ion of his licence. 
Jaiswal STORES D. Asst. DRUGS ConTROLLER. 
61 Bom. L. R. 1531 


e 
8 ACT (FV of 1882), 8. 60— 
Parties agresing that Hcence to 


If parties enter into a contract and arrive at 
an agreement to the effect that a licence shall 
be trreyooable or shall be Hmtted for a particular 
duration, the licensor will not be entitled to 
terminate or revoke the Hoenocs at his will. 

The plaintiff, who had lost his suit in the 
first Court for possession of a room in the 
defendant’s oocupation, during the pendency of 
Bis appeel Seed tato a compromise with the 
defi t. The appeal Court passed a consent 
decree whereby the 


agreed that the defendant’s right os a licensee 
to occupy ft was irrevocable so long as the 
Bombay Rent Act remained in force. In a 
subsequent suit by the plaintiff for possession 
of the one-third of the room in occu- 
pation of endant, it was cantended by 
the plaintiff that the licence was revocable at 
his will as it did not fallin any of the two 


Held, that apart from s. 
Easements Act which means that where a case 
falls in either of the two categories mentioned 
therein the lioence is made irrevocable, under 
the law of contract the plaintiff was precluded 
from revoking the contract because of the 
contractual engagement into which he had 


M. F. DeSousa ù Carmpsen’s EDUO'NAL 
f 61 Bom, L. R. 750. 


EMPLOYEES’ PROVIDENT FUNDS ACT 
XIX of 1963), 8. 2—Reployees’Provident 
Gunde Sheme. . 29, 30, 88—Standing Orders 
or 


Tn th n 


the due termination of the employment of the 
employees without notice, are not amounts 
drawn by the employees as “basio wages” or 
dearness allowance and the provisions of the 
Employees’ Provident Funds Act, 1052, and 
the Em Provident Funds Scheme are 
cable thereto. No amount is, there- 


he is actually on duty. 
Dou Umren Mors v. Ree. Prov. F. Commun. 
61 Bom. L. R. (O.G.J.) 1385. 
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EMPLOYEES, PROVIDENT FUNDS ACT 
8. 6. See Eucetoyvers’ PROVIDENT FUNDS 
Act, 1952, 8, 2. 


61 Bom. L. R. (O.C.J.) 1385. 


ESSENTIAL SUPPLIES LE raha tae 
POWERS) ACT (XXIV of 1946), 8.7. See 
Corron Txxtmxs (CONTROL) ORDER, 1948, 


CL. 8. 
61 Bom. L. R. 1291. 


——8. 8. See Corrons Texrues 
(CONTROL) ORDER, 1048, CL. 8. 


61 Bom. L. R. 1291. 


———_8. 9. See Corrom TEXTILES 
(CONTROL) ORDER, 1948, CL. 3, 


61 Bom. L, R. 1291. 


ESTATE DUTY ACT (XXXIV of 1958 
8. 5—Finance Act, 1894 (57 & 58 Vict. Ch. 30 
Secs. 1, 2b)—Setilement af where 
interest reserved by settlor for 


ma 
Section 12 of the Estate Duty Act, 1958, 

lays down the special rule that in cese of a 

settlement of any property with reservation 

to the settlor of any interest in such 

for life, although leas tng: 


of the 
(Le. the interest which was reserved), the 
whole of such of the settlor, the 


subject-matter o in which he 
has interest for life, must be deemed 
to, pasa on settlor’s death. 
object of the Legislature in 

s. 12 of Act was that where an interest, 
however small, is reserved a settlor under 
ect as a will for 
determinable by re- 


would be deemed to even other- 
wise a lesser part f t pas, and 
that if he has reserved to ieee RA 
the exercise of any to restore to 
or to reclaim the absolute interest in such 
property, the whale would pass 
whether he has any aliquot share in 
the income of any other interest in the pro- 
perty or not. 

By a wakf-al-ulad certain properties were 
transferred to Mutavalis by the settlor, a 


to be paid in certain proportion to her 
and her children from generation to generation. 


y pass by Poa 
Elo laid domn Mn a B af the Act . 


Ld 
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ESTATE DUTY ACT, 8. 5—{Contd.) 


After the death of the 
settlor, Pee eke Colleen of Estate Duty included 
all the in the estate duty assessment 
under n- 13 OL the Itata Duty Ach 1059: On 

whether the entire Wakf p 
62} por cent. of the Wakt was chargeab 
to ostato duty, it ee thore wia 
of the interest of the settlor on 


mear ea a E Geen 
income of the that, therefore, 
the property e on e SE 


duty under s. 5 of the Act could only be 624 
per cent. of the corpus and the fact that the 
case: wras, whol covered by the and 
sopo of of the Act which expressly 

on a senlerna GaN eee 
tion of interest, was of no — 
Held, that 4, 12 in terms lied to the 
settlement in the case and, the 
entire Wakf property was chargeable to estate 
duty. 


eath. 
The scheme of the Estate Duty Act, 1958, 
is substantially the same as the scheme of the 


law and on fundamental concepts and on 
broed eral principles, decisions of Courts 
in can be useful and of 


Courts in murt 2e deprecated and 
particulari they have some bearing on 
the law of with tts highly 
technical and ed rules aff 
realty which ted when the 


mately be derived when any doubtful point of 
interpretation of any p has to be solved. 
But reference to it ly on the ground of 
similarity has to be a 


61 Bom. L. R. 719. 
Ses Estare DUTY ACT, 1938, 
61 Bom. L. R. 719. 
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EVIDENCE—Notes af post-mortem coamina- 
paier ts Dae inal) 
in evidence—Practice 


Ri 
$ 


called upon to evidence about the matters 
which havo a on the questions to be 
decided by the Court and he must also be 
called upon to whether the record made 
by him in the notes'of the post-mortem 
examination are true and if the medical officer 
deposes to the truth of the record made by 


him, the record itself may be treated as 


evidence. 
Loxu BASAPPA v. THE STATE. 
61 Bom. L. R. 1271. 


EVIDENCE ACT (i of 187%), S. 11. Ses 
Evipenoce Aor, 1872, 8. 48. 
61 Bom. L. R. (0.C.J.) 1033. 


———-8. 13. See Evmrnce Acr, 1972, 
8, 48. 


61 Bom. L. R. (0.C.J.) 1033. 


„Evidence Act, 1872, cannot be read to 


committed by him, 

himself and though he is formally not arrested, 
since he is not free to move wherever he likes 
after disclosure of the information to the 
he must be deemed to be in custody of 
the police within s. 27 of the Indian Evidence 

Act, 1872. 
STATE 0. Memon Monman. 
61 Bom. L. R. 715. 


——— 8. 32—Writien complaint by deceased 
expressing apprehension of death ai Aands of 
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EVIDENCE ACT, 8. 32—(Contd.) 


accused who is charged with murder 
of such comp taint in- 
admissible wnder s. 32(1 of such 
complaini wider s. made by person 
since under a provision 


apprehension of death at the hands of a person 

is admissible in evidence ûnder s. 82(1) of the 

Indian Evidence Act, 1872, when the person 

whose conduct is the source of the apprehension 

is charged with the offence of murder of the 
making the laint. 

If the fact to be proved is a statement made 


within the 
provisions contained in s. 82 of the Act. 
The deceased had submitted a written com- 


plaint her husband on August 15, 1988, 
to the of Police which inter aka 
stated: ‘As this concerns with my whole life, 


Seite E a at oe ene 
life would » At the trial of 
fhe husband for the murder of bis wife, which 
was committed on October 27, 1958, it was 
contended that the complaint submitted by the 
deceased was le in evidence under 
eA of the cient Mocanr ig Apti 
Held, that the statement showing appre- 
hension of death on acoount of the conduct of 
the husband was admissible as a statement 
to the circumstances of the transaction 
under s. 32(1) of the Act: . 
that the fact that the deceased had made a 
complaint against her husbend, which may 
have soustitited. a motive for the husband to 


and production af the original 
complaint would be probative af that fact. 
ALLIJAN MUNSHI 0. Strate 


61 Bom. L. R. 1620. 


—_———_-8. 43—Judgment in Land Acquisition 


Permer not Bier partea relnting to property 
tn vicinity o subject Seni feet eet 
Reference— such as 
an instance from which value of land tn 
question can be deduced—Such judgment whether 
transaction or instance within cls. (a) Œœ (b) of 
s. 13—Whether such judgment relevant as fact 


Such a j transaction 
nor A under cls. (a) and (b) ofa. 18 
of the Indian Evidence Act, 1872, it is not 
a fact which would be relevant under s. 11 of 
the Act, but is a mere as to the ex- 
istence or otherwise of a 


Sructan Lamp Acq. OFFICER v. LAKRAMST. 
61 Bom. L. R. (0.0.3) 1033. 
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EVIDENGE ACT, 3. 78(6). See Fonxraw 


JUDGMENT. 
61 Bom. L. R. (O.G.J.) 33. 


——————8, 114. 

Section 114 of the Indian Evidence Act, 
1872, is wide enough to permit the Court to 
raise a presumption not only with regard to 
oral but also with regard to do- 
cumentary evidence. 

Where a copy of the judgment of a foreign 
Court duly certifled by the legal ee 
thereof with a proper certificate obtained 
from the Indian Consul was sought to be ad- 
mitted in the evidence but its production 


of the character of the document according to 
the law of the foreign country was not — 
Held, that this was a olear case the 
necessary tion as to the character of 
the document d be drawn under s. 114 of 
the Indian Evidence Act, 1872, and, therefore, 
the failure to tender formal evidence as to the 
nature of the document did not prevent the 
document from being admitted into evidence. - 

East bra Trapova Co. v, Banat & Co. 
61 Bom. L. R (0.G.J.) 333; 


——_——-8. 157—Criminal Procedure Code (Aci 
A of 1898), Bee 388—Eoidence of wiiness 


brought on 
record tm Sessions Court under a. 888 of Code 
—Whether such evidence “ ` within 
4. 157 of Indian Evidence Act—Corroboration 
of such evidence. 
araar Magentis Cone pe ae cme 
"5 w. rought 
on record in the Session Court under s. 288 of 
the Criminal Procedure Code, 1898, stands on 


exactly the same footing as evidence in 
the Sessions Court and it would be “ y” 
within the of s. 157 of the Indian 


Evidence Act, 1872, which could be corro- 
borated under s. 157. 
NARAYAN GANPATI vo. THE STATE. 

61 Bom. L. R. 447. 


——§_—-8. 157—Moaning of word ‘Statemeni’ 
section 


in s. 157—-Whether thai such 

statement must be maker of ü 

to any other Notes pre- 
by socilor of ceriatn cosoeraanon 


Admissibility of notes of attendance wader 3. 157. 
The word ‘statement’ used in s. 187 of the 
Indian Evidence Act, 18723, means only 
‘something that is stated’ and the element of 


communication to another person is not 
necessary before ‘som that is stated’ 
becomes a statement undar t section. 


Where certain conversation took place bet- 
ween the accused and the witnesses 
and one of the prosecution witnesses who was 
a solicitor, prepared notes of attendance of 
this conversation soon afterwards, and these 
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EVIDENCE ACT, 8. 157—{Conid.) 


the solicitor were statements within the 
meaning of s. 187 of the Indian Evidence Act, 
1872, dnd were admissible in evidence. 
BEAOGILAL CHUNILAL V. STATE OF BOMBAY. 

61 Bom. L. R. (8.C.) 746. 


———-—S, 159. Se EvmpEncoœ Acr, 1872, 
8. 157. 
61 Bom. L. R. (S.C.) 746. 


FACTORIES AOT (LXIL of 1948), S. X), 

—Pariners of concern where manufacturing 

FWhater ‘pero on working in suck factory— 
r persons workers within s. 2(1). 


visited the premises 
ear a mw i wee ae manalactarina 
on with the ald of power 


workers engaged in some 
job or other. The accused produced a 


inspector 
persons engaged in the 
within the meaning of the Factories Act, 1948, 

a complaint for the violation of s. 11) 

with s. 92 of the Act and also of r. 4 of 
the Bombay Factories Rules, 1950. The 
accused contended that the mill was a partner- 
ship concern and the nineteen names mentioned 
in the were the names of the partners, 
that the nine additional names appearing in it 
were the names of workers who were working 
on wages in the mill and that the remaining 
persons were partners of another concern 
which was situated on the same premises as 
the mill It was contended for the prosecution 
that as the partners in the mill had engaged 
e a fic Napa nh? 
fell within the definition of 
in s. 2(7) of the Act, and 
inasmuch as the number of such workers 
exceeded ten, the provisions of the Act were 
violated: — 
Held, that the partners of the mill who were 
found working in the factory could not be 


posts were there was neither any 
nor any contract of emp t, and 
t, therefore, they were not within 


the meaning of s. 2(1) of the Act. 
Stare v. M. M. PINTO. 
61 Bom. L. R. 1617. 


aoan e O A roler ngaga t J 
and paid at on quantities of friaa 
turned owi—. coped oe be io Gated 
factory during working hours and no actual 
on kis work-—-Whether such bidi 
a ‘worker’ within s. 2(1)—Right to claim 
wages for leave whether can be claimed by worker 
whose mages are pald:according to. quantity o 
mork done by kim. bidi roller by the 

A person was engaged as a er 
owner and occupier of a bidi factory and his 
hours of work were fixed but there was no 
Sanpulska on hin. to. ated’ the Taotory 
during those hours. He could attend the 
and leave ft at any time he chose 
hours and could remain 


his work in the 
sion. He was not paid a fixed daily or weekly 


e 
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Mage but wen paid po iat the quan: 
of bidis turned out by him. There was 
ress contract between the owner and 
er of the factory and the bidi roller 
about the ‘work’ and there was no nianon 
about the minimum sores ts 
done by him every the ie 
whether the bidi ller could be sai to be 
‘employed’ within the m of that ex- 
pression in s. 2{J) of the Factories Act, 1948:— 
Held, that in the instant case, the nature of 
the work of the simplest and a well- 
defined task and the remuneration beling. on 
the basis of quantity of work done, 
direct su on was actually needed to be 
exercised but such supervision as was felt 
necessary by the management was there and 
there was the right to the manner in 
which the work was to be done, and 
that cee app] ie prima Jacie tost Oe 
t to supervise and control the 
PE the work is to be done as 
determinative of the existenoe of the relation- 
ship of employer and employce, thie bid! Toller, 
in the present case, was in the emp t of 
the eot and a ‘worker’ within the 
meaning of that expression in s. 2(0) of the Act. 
Under sa. 79 and 80 of the Factories Act, 
1848, the right to claim wages for leave can 
be claimed by a worker whose wages are 
on the basis of thé amount of work 
in by him. 
BALAJI v. STATE or BOMBAY. 
61 Bom, L. R. 1676. 


————8. 2m). 

References to the Factories Act, 1984, in 
s. Xa) of the Central Provinces and Berar 
Maternity Benefit Act, 1980, must be construed 
as reference to Factories Act, 1948, by virtue 
of s. 8(Z) of the General Clauses ‘Act, 1897. 
Therefore, the definition of ‘ ’ contained 
in s. 2(m) of the Factories Act, 1948, must be 
read into s. 2(a) of the Central Provinces and 
Berar aten ity eneit Act 1980. 
RADHAKISHAN o. STATE. 

61 Bom. L. R. 711. 


———S. 7. See Facronres Act, 
8. 2(0. 


1948, 
61 Bom. L. R. 1617. 


transmission m such 
should be absolute safety—Such absolute safety 
whether should be only reasonably forcses- 
able risks and seg or at 


arising by by reason aneu 
lated by s. I0). 
a s. LTEN) of the Factones Act, 
ety contemplated either by 
the transmission maehinery 
T or by its construction 
ute but such absolute safety must 
Bones ot reasonably foreseeable paa snd 
of coming into contact 
transmision machin 


machinery. 

Section 21 of the Factories Act, 1948, gives 
protection not merely to the careful, the 
vigilant and the conscientious workman, but 
to the careless, the indolent, the Inadvertent, 
the weary, and even perhaps in some cased, 


e 
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FACTORIES AQT, 8. 21—(Conid.) 


disobedient. But the carelessness, the indolence, 
the inadvertence, the weariness and wa 
disobedience of a workman are things 


raain arees aad’ Pali, charts 
are 


and pulleys were not in motion. 


sustained by him. 

who was the 

under s. ara na of the Factories Act, 1948, 
for having 


their safe to every 

= that tho mafety Laie by SIU), 
pre a 1 iv 

able risks and and not otherwise and 


provisions of s. 21(IXtoXb) committed by the 
the acoused. 


Strate v. L. C. PATEL 
61 Bom. L. R. 1021. 


a F 22. See Facronuss Act, 1948, 
21. ` 
= 61 Bom. L. R. 1021. 


——_———§. 79. See Facrornms ACT, 1948, 
8. . ' 
20 61 Bom. L. R. 1676. 


LAW REPORTER. 


[VoL LX. 


FACTORIES ACT, 8. 80. Ses Facroxns 
Acr, 1948, 8. X). 


61 Bom. L. R 1676. 


——-—8. 85. See Facronws Acr, 1948, 


S. XD). 
61 Bom. L. R. 1617. 


FOREIGN EXCHANGE REGULATION 
ACT (FU of 1947), 8. RBA. 
The effect of s. 28A of the 
Regulation Act, 1947, is not to Inco 
provisions of the Sea Customs Act, 1878, into 
Regulation Act, 1947, 
ect is of In ting the restrictions 
imposed by sub-as. (1) and (2) of s. 8, sub-«. (1 
of s, 12 and al. (a) of sub-s. (I) of s. 2 in the 
Sea Customs Act, 1878, osrtain modifi- 
cations in s. 188 of the Sea Customs Act, 1878. 
Poxemras v. D. B. Kons. 
6i Bom. L. R. 1230. 


fled only on award enforceable as such—-Cioil 
Procedure Code (Act V of 1908), Secs. 13, 14— 


to contend that award not given on 
mertis—W kether an ex decision necessarily 
forse Cost ey judgment af 
bt Indian Consul 


proper 
but evidence to prove character of such document 
not led—Whether such document admissible in 
evidence—Indian Evidence Act (I of 1872), Secs. 
78(8), 74(1) Sag 
A sult was in the High Court by the 
a incorporated in the 


to the tribunal in New York. On the question. 


whether the Court had jurisdiction to entertain 
the suit, it was contended by the defendants 
that no part of the cause of action had arisen 
in Bombay, that as a fi ja was 
on the award, the suit that could 

filed was a suit on the f Judgment and 
not on the award and that a suit could be 
filed only on an award which was enforceable 


by itself and which did not in any way 
to ao oom in order that ft should became 


Held, that the agreement to go to arbitration 
constituted ‘an important material and ne- 
cessary part of the cause of action and that 

of the cause of action had arisen in 


ays > 


1959.) 


FOREIGN JUDGMENT—(Conid.) 


that as it is open to a party who has obtained 
a foreign ] t to sue in the alternative 
cause of action which resulted 
ih ua obtaining the foreign judgment, it was 
felon fet to the plaintiffs who bad obtained a 
Jadgment on the arani to fel on the 
original cause of action which in the present 
case was the award, 
tiffs were on the award 
be enforced in the State of New 
York and it was made enforceable and complete 
by obtaining the udgment, and 

that, therefore, the t on the award was 
maintainable and the Court had jurisdiction to 
hear the suit on the award. 

Section 114 of the Indian Evidence Act, 
1872, is wide enough to the Court to 
relse 4 Sophy not only with regard to 
oral ence, also with regard to docu- 
mentary evidence. 


Where a oop tbe nagiient of a foreign 
Çourt duly keeper thereof 
a E aA tained from the 


Tadian Consul was sought to be admitted in 
evidence but ite production was objected an 
the ground that under s. 746) of Indian 

Evidence Act, 1872, further proof of the cha- 

racter of the document according to the law 

of the foreign country was not given:— 

Held, that this was a clear case where the 
necessary presumption as to the character of 
the document be drawn under s. 114 of 
the Indian Evidence Act, 1872, and, therefore, 
the failure to tender formal evidence as to 
the nature of the document did not prevent 
the document from being admitted into evi- 
dence. 

Where an award is given by a tribunal 
selected by the parties and when the tribunal 
is a domestic tnbunal and not a tribunal set 

Dred Cy apare st wie sala panty cote cranes 

a party, Who ia à party to the award. to 

Stand that e award was not given on merits. 

If the award was given the rules of 

natural justice or it was fraudulently obtained, 

the party may not be prevented from putting 
forward that contention. 

It is only in those cases where the Court for 
some reason or other passes a judgment against 
a party without investiga into the merits 
of the matter that it could said that the 
decision is not given on the merits. The mere 
fact that the decision is es the mere fact 
that the defendant after served does not 
choose to appear, does not make an ew parte 
decision a decision not on merits. 

There are cases where tt can be said that a 
Court or a tribunal has not considered the point 
and therefore the decision, in the absence of 
such consideration, is not a decision on a 
particular matter. But there are also cases 
where the point is so obvious that it would 
have been taken if it was a good point, and 
then it is open to the Court to say that in- 

the matter has been decided that 

Court the decision was not upon 

the acceptance of that 

Easr Inpa Teaprne Co. v. Bapat & Co. 

61 Bom. L, R. (0.C.J.) 333. 


FOREIGNERS ACT a oe 
S. 2(a)}—Forcigners Order, 1 
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FOREIGNERS ACT, S. Z—(Conid.) 


Accused, a naiural born British subject, entering 
India on Pakisian on July 12, 1956— 
Visa obtained by acoused valid for certain 


gh entry 


contravened para. 7 of Order— 
Words “said period” in para. 7 whether refer to 
period mentioned in visa, 

The socused who was a natural born British 
pro within the m it s. r Ha) of 

Act, 1948, the section 
by the Foreigners La Laws (Amend- 
menty.. Act, 1957) entered India on July 12, 
1956, on a passport obtained from the Govern- 
ment of Pakistan. -He had obtained a visa 
from the High Commissioner for India in 
Pakistan which was valid for three months 
from the date of entry into Indian territory. 
The accused did not leave India after the 
expiry of thia period and Dee thereupon 
prosecuted for an offence under s. 14 of the 
orelgners Act, 1946, for having contravened 
para 7. of the Foreigners Order, 1948, and 
8. 18 of the Act:— 

Held, that the accused was not a foreigner 
when he entered India on July 12, 1956, as 
defined in s. 2(a}{t) of the Act as it stood then 
and therefore he was not ob to comply 
with the provisions of para. 7 o the Order. 

The words ‘the sald period” occurring in 
para. 7 of the F Order, 1948, refer to 
the indica in the permit issued by 
the tion Officer and not to the perlod 
mentioned in the visa. , 

STATE p. MAHOMEDEHAN. 
61 Bom. L. R. 164. 


————-S. 2(a)—Foreigners Order, 1948, 
Rule 7—F Laws (Amendmeni) Act 


(XI of ae, 8) —~Chsizenthi ct (No. LVIT 
had i Sec. 9(2)-—Cttixenship Rules, 1956, 
Bein daming Ady "he was not 
tn I 


of Act XI of 
PA a hipiai 


India tn 1956 and 
to stay in India 


erson claiming 
of citizen of India—V aHdity of notice issued by 
dent of Potice. 

ersons who, before the date on which the 
Foreigners Laws (Amendment) Act, 1957, 
was enacted, were entitled as British subjects 
to claim that they were not fo in India, 
must since the date on which the Act came into 
force establish that hold the status of a 
citizen of India before can resist enforce- 
ment of an order validly against them 
in exercise of the aa Cle under 
s. 8 of the Foreigners Act, 1946. 

Prima facie, when a person enters India 
under a issued by a foreign country 
and under a visa obteined by him on an 
application submitted by him claiming that 


thet he desired to visit India for a 
period, ft may be assumed that he is not a 
citizen of If after entering India such 
a claims the status of a citizen by virtue 
80 of the Citizenship Rules of 1956 issued 
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FOREIGNERS’ ACT, 8. 2—({Conid.) 


under the Citizenship Act, 1955, the question 
whether, when or how he has acquired the 
cttizenship of another country, must be deter- 
mined, for purposes of s. X2) of the Citizenship 
Act, 1955, the Central Government. 

By virtue of Notification issued by the 
Government of India on October 17, 1085, 
(No. 940/46/68/409-A) power under s. &(2\c 
of the Fore Act, 1946, may be d 
to be conferred upon the State Governments 
in respect of foreigners and enemy foreigners. 
But in the absence of any order issued by the 
Central Government or competently by the 
State Government which has del the 
authority under s. 8(8)(e) of the Act upon the 
Su tendent of Police, an order passed by 
a Superintendent of Police requiring a person 
who isa f er within the Act as amended 
under the Fo ers Lew (Amendment) Act, 
1057, to leave must be regarded as 
unauthorised, and failure to out the 
requisition contained in that order cannot be 

under s. 14 of the Foreigners Act. 

ATE U. IBRAHIM NABIJI. 

61 Bom. L. R. 803. 


8. 3. See FOREIGNERS Act, 1946, 


S. Xa). 

61 Bom. L. R. 164. 
————8. 3. See FOREIGNERS AcT, 1946, 
S. 2(a). 

61 Bom. L. R. £803. 
————8. 12. Ses Foneicnens Act, 1946, 
S. 2(a). 

61 Bom. L. R. 803. 
———8. 13. See Foreicnens Act, 1946, 
S. Xa). 

A 61 Bam. L. R. 164. 
——8. 14. See Fonrianers Act, 1946, 
S. Xa). 

61 Bom. L. R. 164. 
. 14. See FOREIGNERS ACT, 1946, 
S. 2(a). 


61 Bom. L. R. 803. 


FOREIGNERS LAWS (AMENDMENT) 
ACT (LXI of 1957). See Foneiamens Act, 
1946 


. Xa). 
61 Bom. L. R. 803. 


FOREIGNERS ORDER, 1948, Para. 7. 
See FOREIGNERS Act, 1946, S. Xa). 

61 Bom. L. R. 164. 
XXXI of 


——CL 11—Foret, + Aq 


Under sub-cl. (2) of cL 11 of the Foreigners 
Order, 1948, the ctvil authority is empowered 
to directions to a foreigner to to 
the of Police, Registration of Foreign- 
ers Branch, at his office at a specified time 
every day. 

General conditions as to activities or a 
particular condition with reference to any 


THt BOMBAY LAW REPORTER. 


(VOL, LXT. 
FOREIGNERS ORDER, Cl. 11—(Conéd.) 


activity of a foreigner can be validly imposed 
under cl. 11 of the Foreigners Order, 1948. 


BAWALKHAN v. B. C. SHAH. 
61 Bom. L, R. (O.C.J.) 994. 


GENERAL CLAUSES ACT (X of 1897), 
8. 8. See CENTRAL PROVINCES AND BERAR 
Marganity Benerrr Acr, 1980, 8. 2. 

61 Bom. L. R. 711. 


———8. 24. See Bomspay Daucs RULES, 
1946. 
61 Bom. L. R. 807. 


GIFT. See MAHOMEDAN Law. 
61 Bom. L. R. 761. 


GIRASDAR. See SaunssuTpa Tawo Re- 
rorms Act, 1958, S. XD). 
61 Bom. L. R. 44. 


i) 

GOVERNMENT OF INDIA ACT, 1935 
[25 & 36 Geo. V, Ch. 42], S. 100— Muni- 
cipal Boroughs Act (Bom. XVIII of 1926), Sec. 
73—Whether entry 60 contemplates lam restricted 
to eres eet on 8 who receive or 
enjoy the or entertainments or the 
amusemenis—sSection 73 of Bom. Act XVIL of 
1925 whether law with respect to matters enu- 
merated in £6. 

The words ‘ on luxuries or entertain- 
ments or amusements” in entry 50, List II, 
Seventh Schedule to the Government of India 
Act, 1985, have not a restricted meaning so 
as to confine the operation of the law to be 
made thereunder 
receiving the 
amusements. The entry contemplates luxuries, 
entertainments and amusements as objects on 
which the tax is to be imposed. Therefore, a 
law which imposes tax on the act of enter- 
taining is within the entry whether it falls on 
the giver or the receiver of that entertainment. 

Section 78 of the Bombay Municipal 
Boroughs Act, 1925, is a law with respect to 
matters enumerated in entry 50 and not en 
46, List II, Seventh Schedule to the Govern- 
ment of India Act, 1985, and the Bombay 
Legislature had ample power to enact this law. 
WESTERN INDIA THEATRES v. C. B., Poona. 

-61 Bom. L. R. (8.C.) 950. 


———- SdH. VII, LIST U, entry 46. See 
GOVERNMENT OF INDIA Act, 1985, S. 100. 
61 Bom. L. R. (8.G.) 950. 


————_SCH. VI, LIST IJ, e 50. See 
GOVERNMENT OF INDIA Acr, 1985, S. 100. 
61 Bom. L. R. (8.C.) 950. 


GUARDIANS AND WARDS ACT (VIII 
of 1890), 8. 3. See GUARDIANB AND WARDS 
or, 1890, S. 25. 
: 61 Bom. L. R. (O.G.J.) 1570. 


———S. 25—Petition under s. 25 by Muslim 
woman for custody of her minor child—Whether 
Cowrt can make order for such custody under tts 
general and inherent on—Ctrewmstances 
under which such o) er can be made. 


1959.] 


GUARDIANS AND WARDS ACT, 8. 25 
—(Contd.) 


In a case where the Court has no 
to make an order under a. 25 of the Guardians 
and Wards Act, 1890, the Court can exercise 


its general and inherent jurisdiction where an 
order for is necessary for the welfare 
and in the interest of the minor. 


NURJEHAN v. SULTAN AHMED. 
61 Bom. L, R. (O.C.J.) 1570. 


GUJARAT TALUQDARS’ ACT (Bom. VI 
of 1888), B. 22. 
The declaration 


of «. 117R of the Bombay Land Revenue 
Code, 1879. 
JAYAVANTAINHJI V. State OF BOMBAY. 

61 Bom. L. R. (8.C.) 945. 


——,. 23(s). See Guiamatr TALUQDARS’ 
Act, 1888, 8. 22, 
61 Bom. L. R.(8.C.) 945. 


HIGH COURT, Power of. ` 
High Court to strike down 


by p peana E aot a any ey aite 
e fact that the impugned law was enacted 
Dy Tane uoa Do by r eee 
v. UNION oF 
61 Bom. L. R. (0.G.J.) 976. 


MARRIAGE. 
j DECREE FOR NULLITY. 


c) JURISDICTION o¥ COURT. 
8. HAN. 
7. BUCCESSION. 
I, ADOPTION AND MAINTENANCE. 


HINDU ADOPTIONS AND MAINTE- 
NANCE ACT (LXXVIII of 1956), 8. 4— 


P ee ME TO R p 
State ore ing into force of Act—Vat 
Hukum passed by State for 
ex post facto sanction 


Government pos page 7 

‘orcs o 

Ls Cong y Bes Saath el 
sanction. 


The plaintiff's adoption took place in 1900 


in the former Kolhapur State. In a Vat | 


Hukum passed by the Kolhapur Government 
in 


could accord ex post facto sanction to adoptions 
which affected Inam properties and which 
were made without the sanction of the 
Kolhapur Darbar. Adoptions and 


December 31, 1956, and on June 26, 1957, the 
State Government accorded es post facto 

plaintiff’ On the 
question whether the State on 
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HINDU ADOPTIONS AND MAINTE- 
NANCE ACT, 8. 4—((onid.) 


the date that the sanction was given was 
competent to accord that sanction by virtue 
of the provisions of s. 4 of the Act:— 

Held, that as the adoption of the plaintiff 
took place before the Act came into force, 
under s. 30 


Court, and 

that the State Government continued to 
have the of a ca Jacto 
sanctions to w taken piace 


Debts—Debi by 
mkati is—Father, mano, 


ale of whole joint family estate 

Whether saves shares 

qf tons or bnpairs Tinta o ereditore—Sons not 
ing the liability of their interest in execu- 

Hon of decree against father and Court orderin 
hether quction-purch s 


of 1879}. z 
Under Hindu law an Avyavakarika debt is 
an: richness repugnant to good morals: 


as a result certain proceedings 
taken against a father, who was a managing 
tive bank receiving a 


vyavaharika bebt. 
Under Hindu law the liability of the sons to 
Cer Hio Aebta ot the father which. are 
not 


to 
death of the father and it does not come to 
result of of the 
. All that results from 


= 
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HINDU LAW-Debts—{Conid.) 


Where the pious obHgation exists and 
partition takes place after the decree and 
pending execution proceedings, the sale of the 
whole estate in execution of the decree cannot 
be challenged except on proof by the sons of 
the immoral or purpose of tie debt and 
partition cannot the sons of thier 
obligation or their shares of thetr liability to 
be sold or be a means of reducing the effogcy 
of the attachment or impair the rights of the 
creditor. $ 

In cases where the sons do not the 
Habflity of thetr interest in the execution of the 
decree against the father and the Court after 
Sy eee Se Pec ee Cee ae ae 
whole estate auction-purchaser pur- 
chases and pays for the whole estate, the mere 
fact that the sons were co nomine not b 
dies Lights af the ANOD PIa oe 

o a or p 
end to the pioua obligation of theaons. 
right, title and interest of a 
ie a er E OA 
pamos.to tha aucHon purcinser isa question 
of fact in each case dependent upon was 
the estate put up for sale, what the Court 
intended to sell and what ths purchaser 
intended to buy and did buy and what he 
paid for. 


tly 
Bo Great Wie tape af enorme 
the a 
8. M. Jaxwatr v. 8. M. Boman. 


61 Bom. L. R. (8.C.) 688. 
3.. FEMALE POSSESSED OF PROFZRTY. 


—————Hindu female possessed of pro- 
perty—Effect of Hindn Succession Aot on 
l rights of ~ 
e effect of the of the Hindu 
Succession Act, 1956, on the legal rights of a 
Gis covelsicney iets cf 

o 

is thst:— 

1) a female Hindu would now become the 
owner of the 
whether 
‘ore or Beater hance a ae 
(2) as she would now hold the property of the 
last male holder as a full and not limited 
owner, the other hetrs of the lest male holder 

can no longer be called reversionary heirs; 
(3) the provisions of s. 14 of the Act being 
reircepectivo in operation would affect suits 
filed before the commencement of the Act, Le. 
June 17} 1988, so that any such suit in which 
the heir claims a declaration about 
his or her right regarding the 
of the last male holde” or any relief 
that “would, in any manner, bs inconsistent 
i r Gece “ec ieee 


male holder 


x 
. 


e 
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and those. 
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HINDU LAW—Female Possessed of Pro- 
perty—({Conid.) 


with the full proprietary rights conferred on 
the female Hindu by s. 14 of the Act, would 
become Incompetent by reason of the fact that 
the heir has ceased to 


ucleus of py Ser ellen 
orret wus of eich caters that 


acq 
joint famity nucleus or property 
admitted or proved, it must be shown that the 
nucleus was of such a character that with its 


help the in controversy could have 
If the initial burden of pOf resting Gri: tha 
plaintiff is thus then the burden 


would shift to the defendant to prove that the 
DOPE 1. auon e pogua bimeelf 
his own self-acquired property without 
the aid of the joint property or Jorat tarty 
funds or income, or that the Income derived 
from the ancestral lands had been kept intact 
or was not available to him. 
GULABRAO ANANDRAO V, RAMJI. ; 
61 Bom. L. R. 1651. 


ô. Manniace. 
(a) Decree for nullity. 


HINDU MARRIAGE ACT (XXV af 195 
8. 12—P institated wunder s. 12(1 


instituted | Tee 8. 12(1Xd) 
u Marriage Act, 1055, the petitioner 
must prove beyond reasonable doubt that the 
respondent. vas pregnant at the time of mar- 
riage and that was pregnant by some one 
other than the peritioner. 
Sone aa Mine rol E Maken AeA: 
61 Bom. L. R. 431. 


of tho 


@) Desertion. 


————_8. 10—Desertion—Esseniial ingre- 
Gents of,—Witful neglect, what amounts to— 
Whether animus deserendi necessary where 


1959.] 
HINDU LAW — Desertion—(Conéd.) 
offence charged is wilful neglect—Reasonable 


excuse or just cause as answer to charge of 
desertion. 


Under s. 10 of the Hindu Marriage Act, 


is necessary where 
charged is wilful neglect of the petitioner by 
the other party > the marriage. 

Conduct of a spouse to amount to wilful 
a, mugt be deliberate and intentional 
to perform the obligations of married 


Uie indiatiye of ee of tae 


obligations of 

opportunities of or every ere- 
ence or want of solicitude for the other 
spouse is not ‘al neglect within the meaning 


of the to s. 10(7) of the Act. 
The burden of proving desertion is upon the 
spouse who alleges 


Cc the to Gagne inet aesta 
though it is not necessary that when 
commenced there must be animus i 
i.e. tntention to forsake or abandon the other 
spouse. „But it is not merely on proof of 
separation and the existence of the requisite 
animus deserendi that a decree for Judicial 
on will be passed. There must 

alae elements on the co-existence of 
which alone the deserted spouse will be entitled 
to a decree for judicial and those 
elements are (i) the absence of consent on the 
part of the deserted spouse and (il) the absence 
of conduct on the part of the deserted spouse 
giving reasonable canse to the spouse leaving 
the matrimonial home to form the necessary 
intention. 


Of the Court Gece te aimabEe dribe ands 
though not as a matter of law, as a rule of 
prudence, independent corroboration of the 
version of the parties is sought. Such corro- 
boration, however, need not be by direct 
testhmony: it may be obtained from the conduct 
of “the parties and the surrounding cr- 


curnstanoes. 

Per S. T. Desai J.: Wilfal neglect, In the 
context of the matrimonial offence of desertian, 
must be such neglect as can be ed as 
the eritin from a state of things.” 
The neglect, wilful Š must peg es 
discharge of obligations, ere 
must be such a failure of the fulfilment of 
those obligations—the common obligations of 
the marital state—as would amount to a total 
forsaking or abandonment of those obligations. 
Therefore, this failure, this total fi or 
abandonment of consortium evidences the 
factum of separation and the wilful manner of 


infll it evidences the requisite animus 
pri a E E te to 


neglect. It is t in the concept 
OF desertion sod it is hoplistt tx oR 
Animus deserendi is not merely ana e 
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HINDU LAW—Desertion-*(Conid.) 


òr an incidence ‘of the matrimonial offence of 
desertion. It is of the nature of that 
offence and of the essence of it. Therefore, it 
would be fallacious to say that there need be 
no proof of onimus deserendi in a case of. 


desertion founded on the of wilful ect. 
A founded on charge of desertion 
can be resisted by the opponent-sponse if she 


excuse or just cause for the separation. The 
“just cause” must be “grave and ty” or 
“grave and convincing’. But it can be some- 


thing which falls short of a matrimonial offence. 
Mena LACHAN V. LACHMAN UTAMCHAND. 
61 Bom. L. R. 1549. 


———8. 25. See Boaay Hipu Drvorce 
Act, 1947, S. 15. 
61 Bom. L. R. (0.C.J.) 1565. 


————_8. 26. See Bousay HDU Divorca 
Act, 1947, S. 15. 
61 Bom. L. R. (O.C.J.) 1565. . 


(e) JURISDIOTION or COURT. 


——— 8S. 28—Bombay Ctvil Courts Act 
(Bom. XIV of 1869), See. 8—Civtl Judge, 
Senior Division, notified as having 

in matters dealt with in Act—Decree passed by 
ee ee for divorce or fudictal 
separation—A. such decree whether 
Hea to District Court or High Cowrt. 

When a Court of Civil Judge, Senior Division, 
notified by the State Government as having 
Ae Hina Maines Act E a a acres 


61 Bom. L. R. 442, 


————_S. :-2%3). See Bompay Aru Di- 
vonce Act, 1947, S. 15. 
61 Bom. L. R. (0.C.J.) 1565. 


————_8. 30. See Bompay Hrou Drvorce 
Aor, 1947, S. 15. 
61 Bom. L. R. (0.C.J.) 1565. 


6. BTRIDHAN. 


_——____Stridhan—Non-Saudayika stridban 
— Wife separated from husband and Moing opari 


U Hindu law a wife, who on account of 
incompatibility of temperament or other cause 
is separated from her husband and the marital 
home is broken up, is campetent to dispose of 

stridhan 
corisent: of her husband Who is separated: Oom 


SHANTABAI BABURAO v. RAMCHANDRA. 
61 Bom. L. R. 627. 


7. SUCCESSION. 


HINDU SUCCESSION ACT (XXX of 1968), 
8.-4—Widow of last male holder of Inam pro- 


1728 
HINDU LAW-—Succession—(Conid.) 
Tecogrviood ai as Navowals of property by former 


died leaving him 


descendants. A was 
of the property by the former Kolhapur State, 
On March 14, 1949, defendant No. 1 was 
ado by A as a son to her deceased husband. 
A died on March 18, 1949, and the plaintiff 
became entitled by inheritance to the property 
as the sanction of the Kolhapur State autho 
Tities to the adoption of defendant No. 1 was 
not obtained. June 6, 1958, defendant 
No, 1 was informed by the Government of 
Bombay that orders ting sanction es post 
facto to his adoption A on March 14, 1949, 
were issued. Defendant No. 1 rebying on this 
sanction alalmed the property as the adopted 
eon. The plaintiff oontended toat pe lige 
death the penperty bad devol upon 
inheritance and as she had acquired rights of 
full ownership in the EPEY on the coming 
into force of the Hindu uccession Act, 1936, 
on December 21, 1956, defendant No. I could 
not divest her of her title which was by law 
made absolute and indefearible:— 

Held, that the estate possessed by the 
plamtiff, which bad become absolute by virtue 
of s. 14 of the Hindu Succession Act, was not 
Hable to be divested on the grant of the sanction 
ex post facto to the adoption af defendant 
No, 1. 

ode tee deta aan ea 

_ have the effect o vested in 
another person by inheritance on the a 
surviving coparcener, or a owner, but 
that rule in so far as it is inconsistent with 
s. 14 of the Hindu Succession Act, 1056, is 
mupemeded by cl (b) of s. 4 of the Act. 

ownership contemplated by s. 14 of the 

Hindu Succession Act, 1056, is not subject to 
any incident of divestation by tion. 

contemplated by s. 14 of the 

Hindu Succession Act, 1056, is legal possession 

and property in the wrongful occupation of a 

r either directly or his 

tenants is nonetheless by a Hindu 

female within the meening of s. 14 of the Act. 

YAMUNABAI V. Ram MAHARAJ. 
61 Bom. L. R. 1316. 


———8. 5. See HINDU SUCCESSION Act, 
1956, 8. 4. 61 Bom. L. R. 1316. 


———_—~§. 14. See Hosou Succession Act, 
1956, S. 4. 61 Bom. L. R. 1316. 


———_-8. 1 ifie Ralio Act (I of 1877), 
Seo, 42,—Last holder leaving and 
daughters— Widow set ar n ot ser 

extinguishment adopt—Sutt 
by dough for declaration that adaption tnoakd 


binding them—M. 
weit” Eec of Hind Succession Act on Back 
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rights of Hindu female possessed o 
and of holed of lal male 

Under s. 15(I)(a read with s. 16 of the 
are a dmg ct, 1956, the sons and 

ters ( the children of a deceased 
son or daughter) and the husband.of a female 
dying tinteatäte; tep aro. er entitled to inherit her 

E othe Sp Therefore, under 

at the Specie Helle ‘Act, 1877, a daughter 
can challenge the validity of any adoption 
made DE Der wowed monies and ts Din aing 
character in so far as it affects her 
as the heir of her mother inasmu Hage 
virtue of the adoption, the adopted boy would 
be introduced as an hei to the mother, in 
of property held by her, if ahe were to 

die intestate. 

The effect of the provisions of the Hindu 
Succession Act, 1956, on the legal rights of a 
Hindu female possessed of property and 
those of the reversionary heirs of the last male 
holder, is that— 

(1) a female Hindu would now become the 
foll owner of the p of which she is 

whether she acquired the property 
ore or after the commencement, of the Act; 

(2 neers ich wn lira pats pun 7b Hla a 

male holder as a full and nota 
orner, the other heda of the Jast male holder 
can no longer reversionary heirs 

(8) the provisionis of s. 14 of the Act 

would affect suits 
AIL ior ths Oued E Le 
June 17, 1956, so that any such suit in which 
the reversionary heir a declaration 
abont Bis or wee ee right regarding 
the be ara of the last e holder or any 
in oe tal E seater 
tent with the full rights conferred 
partis hades Hb Gen te 
would become incompetent by reason of the 
fact that the hetr has ceased to be a reversion- 
ary heir. 
SUGANDHABAI SHIVRAM 0. SUNDRABAL 
61 Bom. L. R. 560. 


———_——8.15(1)(a). 
Act, 1956, 8. 14 


—_—_—_—8. 16. See Hmv Svccorssion Act, 
1956, 8. 14. 61 Bom. L. R. 560. 


HYDERABAD GENERAL SALES TAX 
ACT, 1950, S. 2—Hyderabad General Sales 
Taz Rules, 1950, r. 58} Constitution of India, 
ce REA. DIELI, iiem 54—Whether 2. 2(m), 


See HINDU Succession 
61 Bom. L. R. 560. 


Section 2(m), Explanation I cl (t) of the 
Hyderabad General Sales Tax Act, 1950, and 
rT. 5(8) of the Hyderabad General Sales Tax 
Rules, 1950, are not hit by item No. 84 of List 
II in the Seventh Sch: to the Constitution 
of India, and are not, therefore, ultra vires the 
legislative competence of the Legislature of 
the former State of H: 

Rule &{8) of the General Seles 
Tax Rules, 1050, is ultra vires the Constitution 


1959. } 


HYDERABAD GENERAL SALES TAX 
AQT, 8. 2—(Conéd.) 


of India as it is arbitrary and not based upon 
eters ‘a point Itaelf 
a ress 
printing p 
and the product to its constituents for 


“a price, the transaction of the press with its 
constituents amounts to a sale of commercial 


be determined with reference to law existing 

before tnio of amendment. 

‘ Section 11 of the H. Tenancy and 
Lands Act, 1950, as amended 

the H: T and Agricultural 


to 
the date of the amendment. If the application 
Telates to a which is prior to the date 


61 Bom. L. R. 351. 


————-S. 17. See HYDERABAD TENANCY 
AND ÅGRICULTURAL Lanps Acr, S. 11. 
61 Bom. L. R. 351. 


Waran Sanmwwas o. RATILAL. 
' 61 Bom. L. R. (O.C.J.) 1001, 


INCOME-TAX AOT (XI of 1922)—Assessee 
earnest money in 1946 for sale of his 
cacculed assessce in 1950 
in favowr of purchaser-—Pro, 
whether to be 2 
asscssment years 1946-47 and 1951-53—AppH- 

- cability of s. 4 of Act. ` ; 
ibrar peered pdrohascd lensehald interest in 
certain land the right to purchase it from 
-a person whdé had obtained these from the 
owner of the land. The sssosees then pur- 
chased a half share in the reversion from the 
owner and on May 5, 1946, he entered into an 
t with a housing society for sale of 
right in the land and obtained Rs. 60,000 

ascarnest mongy. The assessee then 

from the owner his right of in the 
remaining half share. In 1950 the assessee 
exeouted a conveyance in favour of the society 


pe 


e 
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conveying the land to the society for Rs. 
},28,677 odd. The asessce made a proi 
of Rs. 96,796 in this transaction. On the. 

estion whether the amount of Ra. 96,706 was 
Hable to be apportioned as income for the 
asecssment years 1946-47 and 1951-52, it was 
contended by the assessee that tax appropriate 
to the amount of Ra. 60,000 received by the 
assesses as part of the price in the year 1946 


assesses in the of assessment 1951-52, and 
that even if amount of Rs. 60,000 was 
earnest money, when the sale deed was exe- 
conted, and the asese received the fill price 
of Rs. 1,238,077 odd, in the amount of Re. 


price:— i 
- Held, that on the facts of the case the amount 
of Rs. 60,000 was enrnest money and not part 


present case where the amount 
was left in t with the assessee for duo 


: 


that Gis amcine df Eta. W 09. ve ee 


— Payment made by managed n to 
managing agent of for deterioration of tha 
managing asa pro apparatus— 
Character of such payment— a revenue 
or capital receipt to to 
is agent, appointed for certain , 
at certain rate on iis annual profitse— 
ent beimecn company and Mae 
naging whereby rate of commission reduced 
for term of 
. by company to managing agent for 


nescssce firm was a painted tia mana- 
t of a com: or a period of thirty 
P NN 9, 1883, and the com- 
agreed to pay to the frm a commission 
Targ every year at the rate of twen per- 
cent. on the net profits of the company. 
after a suppl r agreement was made 
between the firm the compan 
the remuneration of the firm from 


. remuneration contained” 
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agency, “for releasing 


e onerous term as to 
in the previous 
The sum of Rs. 7,50,000 paid by 
company and recetved by the firm was, for 
the relevant assessment year, treated the 
Income-tax Officer as a revenue receipt in the 
hands of the firm and taxed as such. On the 
question whether this sum was a revenue 
receipt Hable to tax:-— 

Held, that the sum of Rs. 7,580,000 was paid 
and received not to make up the difference 
between the higher remuneration and the 
reduced remuneration but was in reality paid 
and received as compensation for 
the company from the onerous terms as to re- 
munere as it was in terms expressed to be, 


term of the 
the company from 


as 
injury to the 


61 Bom. L. R. (S.C.) 1602. 


—8. 4. See INcomm-Tax Acr, 1922. 
61 Bom. L. R. 1339. 


=o 4(8)(i}—Inswrance Act (IV of 1938). 
Assesse firm princi 


A pal aken agente of insurance 
company— conducted assessee 
as principal agenis setiled on trust 
Jor charitable purposes—Whether income arising 
from such business exempt taa under 
a. ASIO rican inci a property 
within s. 4(8 1 ity o i 
s. 4(8Xi) a om by Indian Ticome:taa 
A Aci (25 of 1953). 

The assessees, which was a firm, 


were appolnted principal agents of an insur- 
ance company and remuneration was paid for 
beat business as principal agents. 
ne eee tment waa ee 
ther party giving to the er party one 

writing. Thereafter the 


of the assessment years 1951-52 to 1954-55, as 
chief t of the insurance company was €x- 
empt tax under s. 4(3Xi) of the Indian 
Inoome-tax Act, 1922, it was inr aha contend- 
oa: A fbe ei rhea a gm Sm 
agency aia crap Sore a right of service 

an tusinea and; 
property Bal ey tala upon chari 
trust and (2) that 

years 1052-53 to 1054-55, cece case fell within 


the p to s. 4(3\i) of the Act as amended 

Indian Income-tax (Amendment) Act, 
Dan 

Held, that the agency conducted by 


the, asseseces was a 


and, therefore, 
“property” ee ca aca Ea 


a “ 


. 
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the Act, which was le of being lawfully 
settled upon trust for le purposes; 


that the business of the assessees, not being 
one which was carried on on hehalf of a 
cia or charitable institution, was not 
E te toda tance of the Act 

the Indian Income-tax (Amend- 

ent) Act, girs and that the inoome was 
governed by the operative part of s. 4(3}(4), and 
that, therefore, the income to the 
assesaces, in respect of the four apaan 
years, as chief agent of the insurance company, 
was exempt from tax under s. 4(38)(t) of the Act. 
The business referred to in cL (b) of the pro- 
viso to s. 4(3i) of the Indian Income-tax Act, 


provided it 
of a religious or 


Daarnma VIJAYA AGENCY V. Comma. INC.-Tax. 
61 Bom. L. R. 1421. 


———_8. 4(3Xi)—Trust created for reHef 
of members of Jewish or other communities 


relations 
and mombers of setilor to Jewish faith 
and not less than half the income of trust fund to 
to members of Jewish faith 
s relations—Whether such trust a 
charitable trust and exempi from tawation under 


. HB). 

Canes a Dead or Decaretion ot Trut ers: 
cuted by Sir Sassoon David, Bart. and others, 
the trust fund was declared to be held by the 
P aie pete pty Reger o 
thereof, for all or any of the' alx puropses enu- 
merated in clause 18 therein, namely, (a) the 
relief and benefit of the poor and 
members of Jewish or any other community 
of Bombay or other parts of India, or of the 
world, (5) the institution, maintenance and 
Suppo port of hoepitals and schools, or 

r educational institutions, (¢) the of 
eh ae Ronis Gide are ioe ae, 
such as famine, pestilence, fire, 
earthquake or an She eh as ants 
care and n of animals useful to man- 
kind, (e) the advancement of religion and (f} 
other beneficial to the community 
not falling under any of the foregoing purposes: 
Clause 13 contained certain 
inter alia stated: “Provided raya that in 
applying the income as aforeasid the Trustece 
shell give preference to tho and indigent 
zelatlons oF members of the family of the said 
Sir Sessoon David, Bart., Including therein 
distant and collateral relations; provided fur- 
ther that in the application of income of the 


being shall observe the followmg 
roportions, viz: that not lees than half the 
Eisune'of the said funds shall at all times be 
applied for the benefit to the members of the 
Jewish Commu of Bombay onl nate 
the relations of Sassoon D David, Bart. 
aforesaid) and Jewish objects and 

in gi donations to the of the 
Jewish pera or Bombay pr the anniyer: 
sary of the death of the said Sir Sassoon David, 
Bart. and his wife... and the remaining income 
for the benefit of all persons and objects 


1959.] 


INCOME-TAX ACT, 8. 4—({Contd.) 


et ee oe E 
Trustees ma 


iil ebah oni aa. ie. sa may 

thik proper”, uestion whether the 

epee taxation under 

8, 4(3}(1) of the Indian Income-tax Act, 1822, 

it was contended by the t that the 

trust was primarily for the benefit of the rela- 

tions or members of the family of Sir Sassoon 
David, Bart.:— 

Hold, that the earlier part of cL 18 of tru 

deed, omitting the provisos, constituted a 


Ligecigirplna sarin 1o) 

rovisos to the 

evel y of Sir Sassoon David, Bart., did 
not affect that public charitable trust, and 

that, therefore, the income from the trust 


Li were came within the scope of s. 4 (3)(4) 
of Act, and was entitled to exemption from 


(ax. 
TRUSTEES, CHARITY FUND ov. COMB. Inc.-rax. 
61 Bom. L. R. (8.C.) 1452. 


dab Sed et warped 


the lamps sold 


dealers. The company "as a gesture of 
will” offered to compensate for the lose which 
it was apprehended would be caused to the 
firm by agreeing to pay a certain amount 
unnum to each of the partners ee 


ealved by ench of the partnera was a taxable 


ee by ne 4{3\{0H) of the Act:— 

eld, that aa tha monopoly Tighta undar thie 
t did not constitute an asset, the 

ts did not affect the 


asset, and the receipt the amo 


e 
GENERAL INDEX. 
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that the amount being receipt arising from 
business, has to be included in the total in- 
come notwithstanding s. 4 of the Act. 
P. H. Drvecua v. Comm. Inc.-rax. 
61 Bom. L. R. 1584. 


———-8. 6. See Income-tax Act, 1922, 8. 


25(3). 61 Bom. L. R. 847. 
———-8. 7. See Incomm-rax Act, 1922, 
8. 25(8). 61 Bom. L. R. 847. 
——-8. 7(1), Explanation 2—Amownt 


“in consideration of... 

ha rendered and meritorious ser- 
vices. On the question whether this amount 
could be brought to tax in the hands of the 
with Bop asa taxable receipt within s. 7(7) read 


2 Pa r ore ita 
ty che anan AGL 1965) of te 
Taina ae tee 
Held, that, in the circumstances of the case, 
the amount was given to the employee to 
recompensate or remunerate services and, 
therefore, the amount could be brought to tax 
Seo w. (T)(1) read, ie Eeplanation, 2 a0 the 


of the Act even be- 
to cases of remu- 
by an em- 


Explanation 2 to s. 7 
eey agensi Ae ann 
neallon for past services 
p loye ioin his quondam employer: 
ANANTRAI V. COMAIR., I.-TAX. 
61 Bom. L. R. 386. 


————8. 9. See Income-Tax Acr, 1922, 
8. 25(3). 61 Bom. L. R. 847. 
—————8. 10—Assesses in course of their bu- 
nnes 


coniraci—Forfeiture of amount on 
Saikure of assesses to carry owi contract——Whether 
asscesee can claim deduction of amount forfeited 
as trading loss. 

The assessee firm, which carried on business 


to carry out the contract with the result that 
the company forfeited the amount which was 
deposited it in respect of the tender. On 
the question whether in computing the business 
rofits of the assesses under s. 10 of the Indian 

tax Act, 1929, the assesses was entitled 
to'clatni. deduction: Ct tho:amomt Torfetted as 


a trading loss: 

Held, that as tha makini ot tho depoat wa 
incidental to the business which the assessce 
was carrying on, the deposit could be looked 
upon as a business expenditure and as ib» was 


. 


` e 
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forfeited it was a business loes in respect of 
which the asseasee could claim deduction. 
Nananpas MATHURADAS vo. Commer. INCONE- 
TAX. 61 Bom. L. R. 361. 


—_————§. 10—Pariner bownd to attend to part- 


preien PUEN Funa 1o CECE o 
paying mier on such SUAS donees 
to moncys from time to time— Whether 


i 
ge 
i 
3 
: 
¢ 
BE 


Pe RBaERE 
fant 
te 
il 
ni 
EHH 


R 
ES 
gE 
i 
5 
ge, 
5 EE 


61{Bom. LIR 1380. 


———8. 10(8)(vi-+)}—Word “plani” in 
s. 10(2)(vI-b) si ag ees = includes motor cars and 


word “plant” in e 10(2)(0f -b) of the 
Indian Income-tax Act, 1928, vehicles 
such as motor cars and 
Cosoer. Inc.-rax D. SARASPUR MILLS. 

61 Bom. L. R. 1338. 


————S. 10(2)(av0)}—Alowances fides 

on grognd that eapenditure laid out for purpose 

oy eee Durinast eee 
nature of COMPENSA- 


allowances Rapenditure 
Hon for termination o) anp e aeree eiaha 
of commercial expediency elre such Vaduetton 


a a 
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INCOME-TAX ACT, S. 10—(Conéd.) 


g -tax  departmemi 
ean is cen standard of commercial 
claimed 


where amowni of compensation 
Ce oe 
ot olimning a te ae 3Kæ} 
of the Indian Income-tax Act, 1922, i 
is that the must be ger- 
mane to the business of the assesseé and not 
which is de hors the business of the 


“TAX, 
61 Bom. L. R. 393. ° 


~S. 10(2)(«v}—Lessces granted by Go- 
vernment, under leases, right to enter upon lands 


righ 
these rights of the mining sydnicate 
leases were transferred to the assesses company 


mining syndicate and by transfer of the rights 
Leeper tonne lar orton 

are for the 
Sr tie ar E a L oie by the 
assessee for acquiring the stock-in-trade of a 
business was revenus expenditure:— 

Held, that the consideration paid for acqulr- 
ing the means to obtain the stock-in-trado 
could not be as consideration paid for 

the stock-in-trade itself, and ` ‘ 


eee purchasing Hio and 
the rights under the leases to win the mangane- 
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ao ore from the lands described in the ldascs 
must be regarded as capital expenditure. 

MADHYA PRADESH INDUSTRIES 0. Coma. Inc.- 
TAX. 61 Bom. L. R. 1333. 


———-——-8. 105) Ses Incomme-tax Acr, S. 
10(2)(0i-b).. 61 Bom. L. R. 1338. 


—_———8. Oe): See Income-Tax ACT, 


1922, 8. 35. Bom. L. R. (8.C.) 1395. 

———8. 12(4)—. of s. 12(4)— 

Whether section is letting of 

building for ng ‘hotel and furniture and 
therein for such purpose. 

Section 12(4) of the Indian Income-tax Act, 

apaa Monee oaly if the letting is 


letting is of the buildings and the two 
dary et are inseparable. 


BULTAN Bros. v. Coman. Inc.-Tax. 
61 Bom. L. R. 1514. 


———8. 12B. See Imcomr-rax Act, 1923, 
8. 28A. 61 Bom. L. R. 373. 


ggg So gm purchasing 
astei: goodwill porinerekip 
fittest ee Pai ook 
deration made by allotting to partners fully paid 
a plea of ecemption from tan 
rom 

3. 15C—What ts reconstruction of a buri- 

ness—Construction of be jor oe- 





business of a partnership firm which started 
business from July 1, 1948, inoluding ts 
for a Payment of 


Sony oy allncina “a Gait eee ot tale 


Lory Gets e pe oran. ae en 


ther the credits and outstandings nor debts 
and abilities of the partnership firm were 
taken over by the assessee company. For the 


under s. 15C of the Indian Income-tax Act, 
1922, on the ground that it was a newly esta- 
blished industrial undertaking. The = 
ment contended that this was a case 
construction of a business already in existence 
within s. 15C(2\1) of the Act and, therefore, the 
assessce company could not claim exemption 
under s. 18C;— 

Held, that this was not a cose of a o 
tablished industrial undertaking 
reconstruction of.a business already in exist- 
ence and, therefore, the assesseo 


company was 

eo ee 15C of the 
Ahe idea of a reconstruction must 
be of a in existence”. There must 


a 
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there would be little scope for describing what 
emerges as a reconstruction of the business. 
Thus, if the ownership of a business or an 

hands not ostensibly but 


On the other hand, reorgani- 
zation of the business on sounder lines or alte- 
rations in the mode or method or scope of the 
activities of the business or in its personnel or 
infusion of new blood in the management or 


substantially the same 

A provision relating to in a taxing 
statute must as far as be Hberally 
construed and in favour of the assessee, pro- 


61 Bom. L. R. 380. 


between, 

taas under 
ae ee ae 
year under s. } 

In the year of account the aaseesee,witich was 
a newly established industrial 
made a prone The Income-tax Officer 
the total income of the assesses for 


the losses t forward from the preced- 
ing years be set off t the profits of 
the of account before the asecasce 


the of s. 15C of the Act:— 
» Held, that s. 18C of the Act merely 


by the 
‘ore, in the Instant case the losses 
Sef, gts der tae ahr 

set off ts year 
of account before allowing the assesses the 
benefit of s. 15C. 


Commm. Inc.-Trax v. NATIONAL ELECTRICAL 
INDUSTRIES. 61 Bom. L. R. 1380. 


ish 


K. 16(8). See INCOME-TAX Act, 
S., RA. 61 Bom. L. R. i 
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INCOME-TAX * ACT, 8.  16(8)(a)(t0}— 
Assesses making gift of his shares in 
menor 
allotied bonus shares on kis original holding 
—Dividend income bonus shares 
whether taxable in 


amenes 10 Mi minor ber Peden ia 


Inoome arising from accrétions to the aæets 
transferred by the assesses to his minor 
obikdren cannot be taxed in the hands of the 
assesses under s. 1&{3XaŅiv) of the Indian 
Inoome-tax Act, 1922, x 

The assesace, who was the holder of certain 
shares in a company, gifted these shares to his 
minor son. The company, thereafter, issued 
bonus shares by 


its capital and the 
asecesee’s minor son was certain bonus 


shares in t of his of 
shares. On the question eae eaten 
income from the bonus shares held the 
assessce’s minor son was taxable in the ds 
of the asscesee under s: 16(3) of the Indian 
Income-tax Act, 1922:— Š 

Hold, that the souroe of the dividend Income 
from the bonus shares was not the assets 
_ transferred but the accretion thereto and that 
income could not be regarded as even 
indirectly from the asetas transferred by the 
asscasoe, and 

that, therefore, the dividend income from 
the bonus shares held by the assessee’s minor 
son was not taxable in the hands of the assessce 
under s. 16(3) of the Act. 

PoraTLaL BHIKAMCHAND 0. Comoe. Inc.-Tax. 


61 Bom. L. R. 1332. 


———8. 16(3}(b)}—Assesace trust- 
deed setting aside amount, and deed for 
adding interest to corpus and his daughter 


assossoc’s income under s. 16(83)b)}—Trust-deed 

trustees to pay certain amount to assesses 
and by same daed aseessss holding amount 
for his and his wife's end childrer.’s maintenance 
—Whether such amount received by assessce 
could be included in his total income. 

To attract the provisions of s. 16(3}(b) of the 
Indian Income-tax Act, 1922, an income or 
benefit must be received or derived by the wife 
or the minor in the year of account. What is 
sought to be taxed under the section is not a 
non-existent mcome but an 


provided in the year of account the 
income is either received by tbe minor or the 
benefit is derived by the minor under the 
trust-deed. 

By a trust-deed dated January 12, 1853, the 
aseceses set aside a certain amount, and the 
deed provided that the interest on that amount 

be accumulated and added to the corpus 
and his minor daughter was to receive the 
income from the corpus increased by the addi- 
tion of interst when she attained the age of 
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eighteen years on February 1, 1959. She was 
then to receive the income during her lifetime, 
and after her, the corpus was to go to other 
persons. In computing’ the total income of 
the assessee for assessment yeer 1954-55 
the Income-tax Officer included a sum of Ra. 
410 which amount represented the income 
derived in the year of account from the trust 
fund. On the question whether the sum of 
Rs. 410 could be so included in the asscesee’s 
total Income under s. 16(8)b) of the Indian 
Income-tax Act, 1922:— 

Held, that under s. 16(8}(b) of the Act the 
asecases cannot be to Rs. 410 which 
amount was not recetved by his minor 
and in of which his daughter 
claim any t in the year of account. 

Under a trust-deed created by the assessee’s 


pot 


‘father the trustees were to hold the trust funds 


upon trust to pay the net interest and Income 
thereof to the assessee for the maintenance of 
himself and his wife and for the maintenance, 
education and benefit of all his children till his 
death. The assessee received a certain amount 
under the trust-deed and the Income-tax 
Officer under s. 41(2) of the Indian Income-tax 
Act, 1922, included this amount in the total 
income of the assewsece for the relevant aseces- 

whether this 
included in the inco- 


Held, that under the terms of the trust-deed 
the assessee was not the sole and 
the amount was recetved by him in the capa- 
city of a trustee, and 

that the assessee could, therefore, be assessed 
under s. 41(1) of the Act, and the amount 
received by him under the trust-deed conld 
not be added to his total income. 
MANILAL DHANJI V. Comm. Inc.-Tax. 

61 Bom. L. R. 187 


————-8.17(6). See Incomr-Tax Act, 1922, 
8. 73A. 61 Bom. L. R. 373. 


a ag, 
8. 18(4X6)}. 


———8. 1 6)}—Dividend income of resi- 
alls within a. 18—Whether 
on such income under 


Sæ Ixcome-tax Act, 1922, 
61 Bom. L. R. 1521. 


resident is not exempt from the operation of 
s. 18A(6) of the Indian Income-tax Act, 1922, 
and, ore, penal interest can be levied 
under that section in case of such income. 

S. T. Desai J. The words “income to which 
the provisions of section 18 do not apply” in 
s. 18A(6) of the Indian Income-tax Act, 1922, 
mean that while 
etermining interest under 
a. 18A(6) and applying the ratio of eighty per 
cent. to the amount of tax paid in advance 
and the amount of tax determined at the ro- 
gular assessment, the Income-tax Officer must 
exclude from the amount of tax determined at 
the regular assessment the amount of tax for 
which provision is made under s. 18, that is , 
the amount of tax which is deducted at source 
under sub-ss. (2) to (3D) and the amount of tax 
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ee a iN 
under srub-s. (5) of s. 18. 
Comm. Inc.-rax v. PURSHOTTAMDAS. 

61 Bom. L. R. 1521. 


——-8. R2. 
3. #4. 


See Income-rax Act, 1922, 
61 Bom. L. R. (8.C.) 1458. 


————_S. 23(4)—Income-taz Officer calling 


challenge 
8, 23(4) in appeal under a 80. 
Tho Income-tax Offloer on cettain evidence 
ore him came to the conclusion 
t hisense às voain taining a separate et 


amsowmsee under s. 23{ e 
ant Commissioner h d that it was not open 
to the asscesee to argue that question as he 
had not made an application under s. 27 for 
cancellation of the asecesment made under 


ed oh 
H that in the circumstances of the case 


the aseessee could have made an application 
under s. 27 and that as be had to do so, 
it was not open to him to the validity 


of the assesament under s. 734) in an appeal 
under s. 80. 

The question whether on a notice issued un- 
der s. 344) of the Indian Income-tax Act, 1922, 
justified in not producing 


q 

falls within the ambit of s. 27 of the Act, and 
therefore, the amessee cannot agitate this 
question in an appeal under s. 80 of the Act 
against the order passed by the Income-tax 
Officer under s. 28(¢) of the Act on the faflure 
of the assesses to comply with the notice under 
a. B24). 
HAULADIN AYUB V. Comme. INCONE-TAX. 

61 Bom. L. R. 354. 


registered firm, can, as against the profits of 
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his business, claim to set-off his share of loss 

of a firm in which he is a partner although the 

partnership see unregistered If the Depart 

ment does not assess the 

Fjends i et ee nee 

Japavai Nagsmas V. Comm. INCOME-TAX. 
61 Bom. L, R. 582. 


——_—_-8. 23(5}(b)}—Income-taz Officer aepply- 


ing 2. 23(5)(b) to unregistered firm 


bility of Income-iaz 
Tam ity Gf provins (8) an £4(2). 
Income-tax Officer in assessing a part- 
nership firm which was found 
that it had made a profit during the relevant 
assessment year and applying s. 28(5)(b) of the 
Indian Income-tax Act, 1922, he assessed the 
partners of the firm carrying the profit into 
their individual returns and made no demand 
upon the firm. On appeal by the firm the 
Appellate Assistant Commissioner found that 
there was error in the computation of income 
made by the Inoome-tax Offier and held thas 
in the assessment year there was a loss in the 
total world income of the imm. The Appellate 
Assistant Commissioner directed the 


effect to the order of the A 
Commissioner under s. 81 of 
the loss to the partners in their assesementa and 
granted a refund to them. On the question 
whether the order of the te Assistant 
Commissioner left the Income-tax Officer free 
of his earlier order and whether he was under 
a duty to re-consider the position under s. 
s. 28( of the Act:— 

H t the reversal of the finding of 
ee substratum of the j ction 
of the e-tax Officer to act under s. 28(5)(b) 
and his order automati: fell , and 

that in the light of the losses determined by 
the Appellate Assistant Commissioner, the 
Income-tax Officer was under a duty to apply 
ahaa ie novo to determine whether he 

in the altered circumstance, apply 


E SS}0) to E ond DAN 


(b) and proviso (d) to s. tel 
of the Tada come-tax Act, 1923, pont as 
vo 


read, yeild 


subject to the conditions under a. 28(5)(b) to 
obinin more revenue for the State by applying 
a. 28(5)(a) of the Act. 

Proviso (d) to s. 24(3) could only be resorted 
to when, in spite of taking the losses to the 
accounts of the partners, more revenue would 
be available to the State. The proviso is an 
enabling one. An unregistered firm, treated as 


year, be treated as a registered firm provided 
the Revenue would benefit. It may be that 
the firm may have a loss in that year or was 


carrying a loss from the previous years but, if 


1786. p 2 


INCOME-TAX ACT, 8S. 23—(Conid.) ' 


by trea the firm as registered, the Revenue - 
would be benefited, the proviso can be used. “ 
SARUPCHAND v. UNION OF INDIA. ’ 

61 Bom. L. R. (8.0) 1444. 


——_—_8. 23A—Order under 8. 23.4(1) made 


taken' to general reserve so 
taken tamed as capital gains tn hands of company 
share in income 


Whether portion 
s. 334 e tE me ea T 


company 
assessees under s. 17(68). 


pany for the relevant year. The total income 
certain amount which the had taken” 


"The ameensco contended that the protion 
Of a 239A dividend attributable to ca tal gains 
in the hands ofthe company should be taxed 
in his hands also at the rate a te to 
“capital gains”. as indicated in s. 17(6) of the 
Act:— : 


in j purchased assessce—Order under 
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asscmsces was sought to be included in the 
De a ee ar 102) of tie 
Act. On the question whether such é 
income was go assessable in the hands of the 
assceasces:— : 

Held, that where by a mere fiction the income 
is deemed to have been received but which has ` 
not in fact been received, s. 10(3) of the `Act 
oan have no application, and 

that, therefore, the dividend income in the 
ibut tc the emia Gives ener e ont 

to the assessecs’ wives under 6. 28A 
was not assessable in the hands of the assessees 


under s. 16(38) of the Act. 
Quire V heter in the’ evant a astal dis 


company an dividend hereafter, the income 
by the wives will be liable to be 
included in computing the total assessable 
income of the assesseces. = 
Conoan. INcome-TAX V. Potroxzsuaw P. Musrry. 

. 61 Bom. L. R. 1342. 


Under s. of the Indian Income-tax Act, 
1922, (as it stood before its amendment by the 
Finance Act, 1955), it is for the Income-tax 
Officer to ascertain, ha 


See Income-Tax Act, 1922, 
61 Bom. L. R. 582. 


61 Bom. L. R. 1380. 


, in brought forward 
from years “of account—. 
maintiining one set o, of account for both 
businesses— Both carried on at same 


1959.] 


INCOME-TAXK ACT, 8. 24—(Cohtd.) 
total incoms it deducted from the 


businesses was the same and receipts of one 
business were utilised for p of the other 
business indiscriminately and vice versa and the 


on from the asecasee’s shop and the businesses 
were carried on with the belp of the same 
staff: — 


which is unreasonable or may not 
be regarded as binding even if it is thy 
on a question of fact. If the is one 
of inference to be drawn the facts 


Per 8. T. Desai J. In d the 

oe ee De 
not, consideration mee 
directed to the concordant activities, if any, 
ice Teka nce ae ine 


nner 61 Bom. L. R. 1359. 


£ expression 
Act refers to the activi 
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INCOME-TAX ACT, &‘'24B-—Death of 
in firm of attorneys and ‘kis son join- 
pire ie Arrangement beiocen son of 
deceased partner and continuing partners that 
realisation of work done prior to death of partner 

to be divided between previous pariners—Sums 
of moneys realised after death of partner and 


rh 


tinuing partners that in respect of the work 
done prior to the death of his father, the reali- 
sation was to be divided between the three 


froze wealloed Auting 


five amounts were 


ambit of s. 24B of the Act:— - 


Held, that the’ receipt of the redlisations 
pele not be egusted with. ems but: cond 


61 Bom. L. R. 399 
——_——8. 3 ecurites 
stock-in-trade of of asscsace 
had paid tax on its Indian 
Income-tam Act, 1918—Dissobution of asseseee 
benefi under 8. 85(8) 


business in s. 25(3) of the 
yrs tars 

business. What has to 

that activity before the section can apply 

and the tax which is referred to in conn 

with that activity business refers to the tax 

under any of the heeds under which 


fe 
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The assesece firm was a dealer in securities 


was dissolved on June 80, 1947, and as it 
had tax in connection with its business 
under the Indian Income-tax Act, 1918, it 
became entitled to the benefit of the pro- 
visions of s. 25(3) of the Indian Incame-tax Act, 
1922. On the question whether the assesece 
firm was entitled to the benefit of s. 25(8) of the 
Act in of the interest on securities:— 
Held, that the assesses firm was entitled to 
the benefit of s. 25(3) of the Act in respect of 
the interest on securities. 
Commr., Incomm-rax v. Goucanpas & Co. 
61 Bom. L, R. 847. 


h, 26. See Income-rax Act, 1922, 
8. 25/3). 61 Bom. L. R. 847. 


——---8. 26A. See Incomm-trax Act, 1922, 
8. 33B. 61 Bom. L. R. (8.C.) 541. 


—_—-§. 27. See Income-rax Acr, 1922, 


8. 28(4). 61 Bom. L, R. 354. 
H. 30. See Incomme-rax Act, 1922, 
S. 23/4), 61 Bor. L, R. 354. 
———————-8. 31. See Incomm-rax Act, 1922, 
S. 28(5)(). 61 Bom. L, R. (8.C.) 1444. 
—— 8. 33 B—Income-taz Officer granting re- 

n to assessce firm and asecssment 
order in respect of firm—A l by assessee 

assessment made by neometan Oficer 


of by Appellate Assistant 
er— ean under s. 33B(1) 
set aside order of registration made by Income-taz 


appellate si Aeree Commissioner's 


ode 


against 
Assistani 


88B(1) of the Indian Income-tax Act, 1922, 
exercise his revisional powers in respect of ft. 
An order of registration of an assegsee firm 
made by the Income-tax Officer in respect of 
cular assessment year can be made the 
subject-matter of the exercise of the Com- 
missioner’s rivisional power under s 88B(1 
of the Act even though the assessee’s a 
“the assessment for the sald year is 
pending before the Appellate Assistant Com- 
missioner at the material time. 
Comme. Income-Tax 0. ÅMRITLAI BHOGILAL. 
61 Bom. L. R. (8.C.) 541. 
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For the assessment year 1945-46 a public 
7) of the Indian Income-tax 
ed on May 1, 1945. On 
January 5, 1050, the aseessee submitted a 
“voluntary” return of his income for the 
assessment year 1945-46 showing a total net 
income which was below the maximum not 
chargeable to tax. The Inoome-tax Offloer 
did not act on this return, but on February 27, 
1950, he issued a notice purporting to be under 
s. 84 of the Act upon the assesses to 
submit his return. notice was served 
on the assessee on March 8, 1950, and the 
aseessee submitted a return similar to his 
vious return. The Income-tax Officer 
completed the assessment of the agseasee for 
the assessment year 1945-48 on February 26, 

1951. On the question whether the notice 
issued under s. 84 and the assessment thereon 
were valid in law:— 

‘Held, that es the return was already filed by 
the assessee on January 5, 1950, there was 
neither an omission nor a failure on the part 
of the asecssee nor was there any question of 
and, therefore, the 


Comm. INCOME-TAX 0. RANCHHODDAS., 
61 Bom. L. R. (8.0.) 1488. 


———-8. 35—Indian Income-iaa (Amend 
ment) det (XXV of 1953), Sees. 1(2), 18, 3(2), 
7(2), 50{2)}—Income-iax tn order passed- 
before coming inte force of Amending Act 

credit to assessee wader 8. 13415) Jor amount Te 
presen interesi on tam paid in 

pa into force of Amending Act, 


assessed to taw—Applicabilty of 3. 36——-Whethor 
previous order by Income-taz dís- 
close a mistake apparent from the recor 
The Income-tax Officer by his asecaament 
order made on October 9, ea ane one 
a company under 
the Indian Zoooie-tax Act, 102, and in the 
order the com credit for æ 


certain amount 6) of the Act as it 
stood then, as interest on tax 
paid in advance. After the into force 
of the Indian Income-tax (Amen t) Act, 
1953, on May 24, 1053, w roviso was 


added to s. 18A(4) of the Act whioh proviso 
was deemed to have come into force an Apri 
1, 1952, the Income-tax Officer exercised hie 
power under s. 85 of the Act and purported to 
reniy the mistake apparent from the record 

m reparo to tue credit or ee 
by to the company an order 

t the company was en to get interess 
not on the whole of the advance amount of tax 
paid by the y, but only on the diff 
erence between peyment made and thr 
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amount which the company was assessed to 
tax under s. 28. On the question whether the 
order made by the Income-tax Officer on 
October 9, 1952, which was p and ee 
han it was mada Gould be aid bs disdose 
Riel cereppaeent Rand ths ieee cs Gn elt 
order would be erroneous in view of the sub- 
seguent amendment made by the Amending 
Act which was intended to operate retros- 


pectively: 

Hold, that the subsequently inserted viso 
must be read as forming part of s. 18A( 

Act as from April 1, 1952, 

that the order passed by the Income-tax 
Officer on October 9, 1952, was, therefore, 
inconsistent with the provisions of the pro- 
viso and must be deemed to suffer from a 
mistake t from the record, and 

that, therefore, the Income-tax Officer was 


justified in exercising his power under s. 85 of 
the Act. 


VENKATACHALAM 0. B’say Dya. & Mro. Co. 
61 Bom. L, R. (8.C.) 356. 


of notice tender first 


proviso to s. 35(1)— want of such 
notice renders adverse order assesset 
inoakid where he knows of proceed- 


cone e 
is not so rigid that if, as a matter 


given. 

The limit to which the Income-tax Officer 
can go back does not stop at the written down 
value of the previous year but extends up to 
the figure of the cost, and the method 
enjoined s. 10(50) is not that the Income- 
tax Officer merely scale down the 
written down value of the previous year but 
that ho should take into consideration the 
actual cost, determining it for himself, if 
necessary, take also into consideration the 
allowances granted in the past and then 
make his own utation as to the written 
down value for aseecssment year with 
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s. 35 to look into the whole evidence and the 
law applicable to ascertain whether there war 
an error. If, therefore, he doubts the written 
down value of the previous year it is open to 
him to check up the previous calculations in 
accordance with the law applicable including 
the rules made thereunder. 

A mistake contemplated by s. 85 of the Act 
is not one which is to be discovered as s result 
of an argument, but it is open to the Income- 
tax Officer to examine the record including the 
evidence, and if he discovers any mistake, he 
is entitled to rectify the error provided that if 
the result is enhancement of assessment or 
reducing the refumd then notice has to be 
given to the asscssec and he should be allowed 
a reasonable opportunity of heard: 
ManagaNa Mrs v. INC.-TAX 

61 Bom. L.R. (8.G.) 5.) 1395. 


————_58. 35 (10)—Income-taz Officer allom- 
ing rebate on undistributed profits of assessee 
company under Part I, Para B, proviso (i) of 
Schedules of Finance Acts of 1950-52 jR bed 
calendar years 1949-51—Assessee 

loss in calendar year 1958, bul paying 
dividend for that year out of profits made by 
tt in 1949-5 1—Income-taz order 

. 85(10)—Whether Income-taz Officer 
had power to pass such order. 

For the assessment years 1950-51, 1951-52 
and 1952-58 the Income-tax Officer passed 
ordera on various dates the total 
income of the assessee company for the relevant 
asecearnent the 


proviso (i) of the relevant Schedules to the 
Acts of 1950, 1951 and 1982. For the 


dividend for the calendar year 1952 and 

were paid out of the reserves formed out of the 
profits of the vin. 1949, 1950 
and 1951, which had been subjected to tax. 
The Income-tax Officer called upon the asecesce 
company to show cause why action should not 
be taken under a, 85(10) of the Indian Income- 
tax Act, 192%, as, according to him, dividends 


cinema passed 

pany under s. 85{10) of the Act. The azsessce 
company chall the orders contending 
that as the ons of a. 85(10), which were 
added by the Finance Act, 1956, and came into 
force on April, 1, 1956, beoame operative only 
from A 1, 1956, the assessment 
orders which had been made ‘ore that date, 
had become final and conclusive before that 
date and these assessmetits could not bp affected 
or touched or altered in any manner by ths 
pena ae legislation introduced for the first 


s. $5(10):— 
that on a fair of s. 85(10) of the 
Ait Os Atie Omer the instant case 
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was authorised to recompute the tax payable 
by the assessee company by reducing the re- 
bate originally allowed as if the recomputation 
was a rectification of a mistake ap t from 
the record and, therefore, he had power to 
the impugned order under s. 83410). 
ew Suorrock Bro & Mra. Co. v. RAVAL. 

61 Bom. L. R. 618. 


————§. 41, See Income-tax Act, 1922, 
8. 16{3) (6). 61 Bom. L. R. 187. 


—8. 42 (1}—Indian company doing 

business of non-resident assessee 

Under terms of agreement between companies, 

Indian company sole agents of assesace 
company not to buy 


roduc of anyother Pont ges 
educating end. to be 
paid assessee company 


in the United was the business 
of manufacturing and selling 
tions and medicines. to 1947 it 


a branch in India which used to sell its 
goods in the taxable territories, but early in 
30AT the business Of the ay oompany a 
to be carried on by an Indian 
porated and registered under the 
At Lote RAE EA 
compenies whereby inter alia it was provided 
that the assessee company appointed the Indian 
company their sole authorised agents in India; 
that the assesses com would allow the 
Indian company co on all sup- 
pled to the-Imalan companys ; that 

the assessee company would grant the Indian 
company an advertising. and propaganda 
allowance on ita supplies, calculated at 20 
cept. on the nett invoice value after dedu: 
of commissions on such supplies; that all goods 


involoed by the assessee company direct to the 
Indian company would be at normal 
sent to the 


Frain ipa or i 
oompany for commission and adverti- 


da allowanoe; that on 

deans ide! to omatoimers in the Indian 
company’s , a oredit note covering 
commission and allowance to be 
sent by the assessee company to the Indian 
oompany that the assessee company would 
Indian company for supplies shipped 

direct to the Indian company at current export 
that the Indian com 


cetved by the Indian company from the assesece 
and that the Indian company would 
undertaky not to buy or interest itll im any 
products other than those obtained from 
sssesmsoc company. me ee Dee 
ment con ed that there was a business con- 
wasting it sard to al the dealings uf the 
asseseee company in respect of the sale of its 
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producta in the taxable territories and relied 
on 6. 42 of the Indian Income-tax Act, 1922. 
The assessee com did not its Habi- 


lity in respect of sold to its cus, 
tomers 


H that, in the circumstances of the case, 
in regard to the in question there was a 
business conn within the meaning of a 
42(1) of the Act. 


Comm. I. TAx v. Evans MEDICAL BUPPLIES. 
61 Bom. L. R. 490. 


————-8. 42 (2) —-Assecesee 


company 
rated tn India and doing business as 


-resident repairing ships of 
these at cost and without charging 
pro assessee company 


was in Bombey and it was resident and ordina- 
rily resident in India. Its entire share capital 
was beneficially owned by two British compa- 


nies whose business sted in plying ships 
for hire, Under an eS 
with the two non- t com 


E repaid tide atipa about and tamed 
no profits, On the question whether on these 
facts the assesece was chargeable to tax onder 
8.42{2) of the Indian Income-tax Act, 1922, it 
was contended by the assessee (1) that s. 42(2) 
of the Act imposes a charge only on a business 
carried on by a non-resident, and that, there- 
fore, no tax could be im under that pro- 
vision on the business of the assessee who was 
a resident; and (2) that it is a condition for the 
lovy ola charge under a, AP(2) thet Mie non- 

i must cerry on business with the re- 
sident, and that in the instant case that condi- 
tion was not satisfled:— - 

Held, that the business which is the subject- 
matter of taxation under a. 42(2) is that of 
the resident and not of a non- ent, 

that having to the course of dealings 
between the non-resident companies and the 
assemee it could be sald of the former that they 
carried on business with the latter within the 
meaning of e. 42(2), and 

that, therefore, the asscasee was chargeable 
to tax under s. 42(2). 

A non-resident must be held to on 
business with a resident within s. 42(2) 


Act, if the d between them form con- 
certed and activities of a business 
character. 


Mazacaonw Docx Lro. v. Commer. Inc.-Tax. ' 
61 Bom. L. R. (8.0) 554, 


1959.) 


INCOME-TAX ‘ACT, 8. 60—Nod# 


No. 878F March $1, 1928 Noti- 
fication No. § of Marck 34, sil gs fet 
Director receiving 

company—Certcin amount owt of salary 


Authorities disallowed the claim of the com- 
‘pany for a certain amount cut of the salary 
to the assessee, as in thelr view, it was not 


an laid out or expended wholly or 
exclusively for the company’s within 
the of s. 10(2\xv) of the Indian Inco- 


tme-tax Act, 1922. Inthe of the asseaser, 


contended by anesse that fhia palaty pala 
to him in excess of the amount as 
deduction in the assessment of the com 


salary profits of the business, and 
that as these conditions under the Notifica- 
tion were not the assesses could not 


Commr. INC.-TAX v. MULRAJ Karsonpas. 
61 Bom. L. R. 1543. 


—____8. 63. See Incomm-tax ACT, 1933, 
3. 85. 
61 Bom. L, R. (S.C) 1395. 


and extent 


of law not arising out of Tribunal’s 
subset 


rection 
oe Cees 


` 1922, does not enable the 


High Court 


Court to raise a 


referred to it under s. 66{7) or s. 66(2) of the 


° 
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INCOME-TAX ACT, 8.66 (4)-~(Consd.) 


Act and direct the Tribunal to submit a 
tary statement of case. 
the terms of s. 66(4) are wide 
enough to comprise “such additions thereto or 
alterations 


t to be read in the context of and in con- 
with the provisions of ss, 68(1) and 

66(2) and. under the guise of that direction the 
Toph Court cannot reler tiie oase back- to: the 
to find new facts or embark upon a 

new line of enquiry which would enable either 
the assessce or the Commissioner. to make out 


may direct in that behalf are additions of facts 
to the statement of case or alterations therein 
which though they were part of the record be- 
fore the Income-tax authorities or the Tribunal 
were not ted in the statement of case 
drawn up by Tribunal either because such 
facts or statements though contained in the 
reoord were not found by the Tribunal or were 
omitted to be incorporated in the statement of 
coase drawn up by it. 
NEW JERANGIR VAKIL ALLIS v. Como. Inc-Tax. 
61 Bom. L. R. (8.C) 1464. 


INCOME-TAX (AMENDMENT) ACT 
XXV of 1958). See Incowr-rax Acr, 8. 4(3) 
I1} - 61 Bom. L.R. 1421, 


INCOME-TAX AMENDMENT) SELU of 
1959), 8. 2—In Income-tom Act ( of 
1922), Sec. 34—Notice issued under s. 34 after 
April 1, 1956, whether can be. challenged on 
ground that notice Goedel sane period 
prescribed wnamen & 1Xa)—Suck 
notics terial before April 1, 1956, whether 
affected by olan aro prescribed under 
wnamended s. 1Xa o sabe 
=the omen of Odeon 

can be pressed into in interpreting words 
in statute. 


Under s. 4 of the Indian Income-tax (Amend- 
ment) Act, 1959, a notice issued under s. 84 of 
the Indian Income-tax Act, 1922, after April 1, 
1956, for reopening assessment cannot be called 
in question on the ground that the notice was 
not issued within the prescribed by 
s. {IXa of the Indian tax Act before 
its amendment Dy- the eral iiot 1950; but 
all other pleas which ctreumacribe the j 
tion of Income-tax Officer can be enter- 
tained. To a notice for assessment or re 
assessment under s. 34(1)(a) issued before April 
1, 1956, and to an assessment or reassessment 

t to such notice, by s. 4 of the Indian 
-tax (Amendment) Act, 1859, the plen 
of a ber of limitation s. 34 before it was 
amended by the Finance Act, 1956, cannot be 


5 terpreting the words in 
In in used in a statute, 
when the words used are plain, the 
Statement of Objects and Reasons egnnot be 
pressed into service. In 
the Court may consider the history, 


and may 
“even ascertain what the defect sought to be 
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INCOME-TAX AMENDMENT) ACT, 
8. 2—(Contd.) 


remedied by enacting the amending Act was. 
But the Courts are not entitled to interpret the 
Act by assuming that the Legislature has 
effectuated the which it had in mind 
as eet out in Objects and Reasons and 
-has only effectuated that purpose and no 
other purpose. 
ONKARMAL MEGHRAJ D. Comm. INO.-TAX. 

61 Bom. L. R. 1373. 


———-8. 4. See ÍNCOME-TAX (AMENDMENT) 
Acr, 1959, 8. 2, 
61 Bom. L. R. 1373. 


INDEPENDENCE (INTERNATIONAL 
ARRANGEMENTS) ORDER, 1947, 
SCHEDULE, CL 1. See ARBITRATION 


(PROTOCOL AND CONVENTION) Acr, 1087, 8. 
: 61 Bom. L.R. (O.C.J.) 1195. 


————OL. 3. See ARBITRATION (PROTOCOL 
AND ConvENTION) ACT, 1987, S. 2. 
61 Bom. L. R. (O.C.J.) 1195. 


———— CL, 4. Ses ARBITRATION (PROrocoL 
AWD CONVENTION) ACT, 1987, 8. 2. 
61 Bom. L.R. (0.C.J.) 1195. 


INDUSTRIAL DISPUTES ACT (XIV of 
1947), 8.2 (b}—Parties to industrial ute, 
pending references to Industrial 24 
under s. 10, So tal GT SEGMEN tos goon! dees 
lo private arbitration—AppHcation 


to dispute under s. 33-A of dismissal 
one month of of award— 
heker order. aada by) TeIbUNGL, eara WiN 
meaning of Act—Effect of the order passed by 
Tribunal 


Dunng the dency of certain references 
made to the Industrial Tribunal under g. 10 of 
the Industrial Disputes Act, 1947, the parties 
arrived at a settlement, by which they agreed 
to refer the dispute between them to private 
arbitration. Accordingly the parties 
to the Industrial Tribunal for pe to 
withdraw the cases pending before it and to 
this application they attached the terms of the 
settlement which stated that the disputes should 
be referred for decision to certain ed ar- 
bitrators. On this application the Industrial 
Tribunal made the following order: ‘The terms 
of agreement have been tiled by the parties. I, 
therefore, give my award as per terms of settle- 
ment ded herewith” 
Ketta Thereafter complaints were made to 
the Industrial Tribunal under s. 88-A of the 
Act by the petitioners, one of the to the 

in which contended that as they 

besp dismissed one month from the 

date of publication of the award, there had 

been a contravention of the provisions of s. 88 
of the Act:— 

aat ee or the order ee Uy 

ndustrial Tribunal was that the p - 
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INDUSTRIAL DISPUTES AQT, 8. 2 (b) 
Contd.) 


ings before it coame to an end when it passed 
the order, but the disputes still continued and 
there was no determination thereof the 


Tribunal and consequently the order by 
the Tribunal was not award within the meaning 
of the Act and 


that as no proceedings were pending before 
the Tribunal when tho petitioners were dis- 
missed, the provisions of s. 88 could not, there- 
fore. be said to have bean contrarened. 
MAHARANA MILL Kannan Union v. VYAS. 
61 Bom. L. R. 678. 


———_-8.2 n of India, arts. 
1#1Xg), 276— S. and . Erxtablkish- 
menis Act (Bom. of 1948), Sec. 2(4) 


—SoHeitor’s profession whether an 

within the meaning of Industrial Disputes Act 
rm of soliciiore and tis 
employees whether can be subject of reference 
under Act. 

The profession of a solicitor is not an industry 
within the meaning of the word in the Indus- 
trial Disputes Act, 1947, and therefore a dispute 
between a firm of solicitors and its employces 
is not an industrial dispute which could be the 
subject of a referenoe under the Act. 

An essential iequislte of ind is the 
existence of relationship of master and servant. 
This relationship must exist io the industry 
itself. Only that business, trade, adereng 
or calling can be held to be an industry. 
= uires the co-operation of both the employer 

the employees for carrying on that business, 

trade, undertaking or callme. 
Nar. Union Commen. EMPLOYEES V. MERER. 
61 Bom. L. R. 642. 


—_—— 8. 10—Reference of dispute by Govern- 
ment iy aan coniained . 
musi 


wholly referred to Court or tribunal—Whether 
Government 


Under s. 10 of the Industrial Disputes Act, 
1947, the question of the subject-matter of 
reference is left to the subjective dicluon and 
opinion of the Government. There is no obli- 
gation on the Government under this section 
~hile making a reference to a Court of 
or a tribunal to make a reference of the whole 
of the dispute and/or of the whole demand 
made. 

ENGINEERING STAFF Union D. STATE. 
61 Bom. LR. (0.C.J.) 1347. 


———S. 12 (5+ Whether open 
meni noi to er 
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INDUSTRIAL DISPUTES ACT,S. 12 (5) 
—{Contd.) 
competent to Court io make ference where Court 
eatisfied that it should be 

Under a, 125; of the Industrial Disputes Act, 
1947, it is to Government to consider in 
each case whether conciliation has failed and 
whether the demands of the workers are such 
as required adjudication. Not when the 
demands are us, but even if they are 
not justified, even if they are not appropriate 
in the context of the times or in the context of 
financial conditions, it would be open to Govern- 
ment not to refer the disputes to adjudication. 

Section 12(5, of the Industrial Disputes Act, 
2947, makes it obligatory the Govern- 
ment to consider the report of the Conciliation 


Officer. The section does not that the 
satisfaction ultimately req by the Govern- 
ment is a satisfaction that can be based 


upon the report of the Conciliation . It 
would, therefore. be open to Government to 
rely on other materials, other facts, other 
statistios other than those which ap 
the report of the Conciliation Offtoer. that 
is relovant and germano to the statutory satis- 
faction can be avalled of by the Government 
in coming to rts conclusion. 
Tho satisfaction that the Government has 
t to arrive at is not & 
udicial act. It does not ear pe cesta adioa 
rocess, although it would be more satisfactory 
Government were to discuss various matters 
in the presence of both the parties belore it 
came to a particular conclusion. 


When reasons are given Government 
under s. 12(5) of the utes Act, 
the Court 


1047, for not making a reference, 
fa conaldering those reasons, if the reasons 
disclose any extrancous matter taken into 


to take into consideration any relevant factor 
required by law, the Court can say that these 
reasons are not reasons which fal! within the 
ambit of s. 12(5) and compel the Government 
to give proper reasons. 

he reasons must disclose the mental process 
which bas resulted in Government not 
satisfied. The Court will not be concerned wi 
how that mental process worked or how the 
eonclusion was arrived at. But if the con- 
alusion is e to the failure on the part 


The satisfaction of the Government is a con- 
dition precedent to the of a reference 
under s, 12(5) of the Ind Disputes Act, 
1947, and, therefore, however satisfied the 
Court may be, the Court, on a petition made 
to it to direct the Government to make a 
Teference, cannot place itself in the position of 
the Government and make a reference by reason 
of its own satisfaction. 
Raonwknnre Starr UNION v. STATE. 

61 Bom. L. R. (O.C.J) 298. 


S. 12 {); Seo INDUFTRIAL DISPUTES 
Aor, 1947, 8. 20 2) b). 
6 L. R. (8.0). 1408. 
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INDUSTRIAL DISPUTES ACT, 8. 15. 
See INDUSTRIAL Dispores Act, 1947, S. a(b). 
61 Bom, L, R 67 


———-—-8. 20 (2) (b)—Wheaher conciltation 

end when report under s. 12(8) 
made by oie ae 
ceedings denn T) lt m curteen d or 
report under 3. 12(6) not within fourteen 
days—Whether such proceedings coma to an 
end after fourteen 


Under s. 20(2}b) of the Industrial Disputes 
Act, 1947, the conciliation p do not 
end when the report under s. 12(6) of the Act 
is made by the Conciliation Officer but when 
that report is received by the appropriate 
Government. 

If conciliation proceedings are not closed but 
are oarried on beyond a of fourteen da 
or if the Conciliation Oihcer does not make 

within fourteen days as by s. 
12(4) of the Industrial Disputes Act, 1947, in 
law the proceedings do not, automatically 
comes to an end after fourteen de but only 
terminate as provided in s. 22b) of the Act. 
ANDHERI Erc. Bos Service v. BOMBAY STATE. 
61 Bom. L.R. (8.C.) 1408. 


See ÍNDUFTRIAL 


——S,. 20 (3). Disrvurze 
61 Bom. L.R. 678. 


Acr, 1947, 8. 2(b). 


——-—-$. 22 FF. See INDUSTRIAL DISPUTES 
Act, 1947, S. 2 (7). 61 Bom. L.R. 642. 


———S. 33—_ Industrial bah Se (Appellate 
eae (XLVII of 1960), Secs. 22, 12— 
Be a expression “concerned in such 
tn a. 33— Workers in ring frame depart- 


workers under s. 33.4 to 
tainable—Whether such workmen “eoncerned’ 
in dispuies pending before Tribunal. 

Tho “concerned in such dispute” 
in s. 33 of the Industrial Disputes Act, 1947, 
means really concerned or directly, personally 


or primaity. concerned. in rudh dapute; ute, and 

not merely interested in such dispute. 
Certain workers of a mill to the 

ring frame department of the mill, were 


working as doffers, were dismissed by the mill 
fo. misconduct. The workers made an appli- 
cation under s. 88A of the Industrial Disputes 
Act, 1947, to the Industrial Tribunal contend- 
ing that at the date of their dismissal certain 
disputes between the mill and its workmen were 
pending before the Tribunal, that it was 
obligatory u the mill to take permission of 
the before dismissing them and that 
as the mill did not obtain such permission, 
the mill violated the provisions of s. 38 of the 
Act. The disputes pending before the Tribunal 
when these Ht ae Lo een ie 
determination of certain 


cation under s, 38A of the Act:— 
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INDUSTRIAL DISPUTES ACT, 8. 33 | LAND ACQUISITION SERET 


Aco) 


jurisdiction to entertain the application sander 
a, 883A of the Act. 


New JELANG Vax Mirs D. Vyas. 
3 61 Bom. L.R. 137. 


——§. 33. Sæ InpusraiaLn = Dmrures 
. Aot, 1947, 8. 2d). 61 Bom. L. R. 678. 


———ľ, 33A. See INDUSTELAL DISPUTES 
ACT, 1947, S. 83. 


eg, 33A. See InpusruuaL Disrcrss 
Acr, 1947, S. 2(b). 61 Bom. L. R. 678. 


m. 36. See bowosram.c DISPUTES 
Act, 1047, 8. 88. 61 Bom. L.R. 137. 


‘JURY. ` Sef CRININAL PROCEDURE CODE, 
1898, S. 304. 61 Born. L. R. (F.B.) 670. 


KOLHAPUR STATE (APPLICATION OF 
LAWS) ORDER, 1949, CLS. 3, 5—Land 
Revenue Rules, 1921; rr. 87(a), 81{2) end {8}— 
Whether Vat Hukwm No. 14 Kolka- 

1, 1949, in 


absolutely A 
EE I IET 
on Collector wnder r. 81 (2) & 
(3) fo gios rezona :where land assessed by kim 
at maximum rate. 


By virtue of the State (Appli- 
cation of Laws) Order, 1949, Vat Hukum No. 
14 of July, 4, 1891, issued the Maheraja of 

is not a law in aie Bearer | meine 
fi part ormer Kolahpur State 
ater wen 1949. 
. Under r. 87(a) of the Land Revenue Rules, 
1921, there is no absolute ban on 
poser per prone eget A wir a 
period of thirty years. All the rule pro- 
Vides is that assessment shall ordinarily be not 
revised. 

Sub-rules (2) and (3) of r. 81 of the Land 


Revenue Rules, 1921, require the Collector to 
e reasons coly if he assessed the land revenue 
than the maximum rete fixed. So 


rate fixed, it is not obligatory on the 
tor to give his reasons thereof. 
JAYABINGPORE MILLS vo. COLLECTOR OF 
KOLHAPUR. 
61 Bom. L, R. 1322. 
LAND ACQUISITION ACT (J of 1894)— 


ca he 


+s reflected aay ae 


61 Bom. L. R. 137. 


well -out roads, drainage facility and 
electrical connections, which the 

may normally t to obtain In the sector 
in which the is altuate. 


SHANTARAM. : 
61 Bom. L. R. 95. 


as agricultural land and which are valued In 
pei e Er eO Oo US A. 

only for agriuottural 

uing the interest of the 
bien: We: pented up Be for non-agricultural 


the owners of the diverse interests in 
the land in Where, 
therefore, the Officer proceeds. 


ang th cat fn a 
to t a 
such a parais 
Sas thet the land under se- 


ulsttion may be to non-agricultural use 
after it is acquired the State has to be ig- 
nored under s. 34 of Land Act, 
1894, and cannot be awarded to 


within the of s 23 of the Land 
ulsttion Act, 1894, and the. acquisition 
of interest the claimant entitled 


to the market value thereof on the date of 


1959.] 


LAND ACQUISITION ACT, 8. 8—(Conid.) 


the publication of the notification. There- 
fore, compensation payable to a claimant for 
extinction of his interest as Inamdar of the 
land can be awarded as market value of that 
interest and not as compensation for damage 
and he is entitled to the 15 per cent. solatium 
on the amount awarded to him. 
Every piece of land within a municipal area 
may not be assumed to have an immediate 
ue t 
VAKBATUNDA 0. Sp. LAND ACQUISITION O’'CER 
61 Bom. L. R. 1501. 


———-—§. 23-——Salsette Estates Land Revenue 


issued before into 
KA era airg Act XLVH of 1951, how to be 
mined. 


Section 28 or section 24 of the Land Acqui- 
sition Act, 1894, ‘does not preclude the 


t to 


A Notification under s. 4 of the Land Ac- 
quirit Act, 1894, in respect of certain lands 
a Khot was issued on January 19, 1950, 

ET] question was ds to what amount of 
tion was payable to the Khot for the 

lom of the privilege 


Held, that in view of the Salsette Estates 
Revenue Exemption Abolition) Act, 

1951, C tbe Ant is held valid and applicable to 
tho claimant Khot), tioni payable to 
him would be for between January 
19, 1950, and March 1, 1952, when the Act 


came into force. 

While at the value of the night of 
for the loss of the privi af 
assesment accruing on the date 
notification, the Court is entitled to and must 
look into facts which have actually occurred in 
reference to mere h considerations. 

Beara TAND AGT. FWFICER 0. KATRAK. 
61 Bom. L.R. (O.C.J.) 1259. 


————8. 23. SeeLanp ACQUISITION Act, 
1804, S, 8. 61 Bom. L. R. 1501. 


———8. 24. See LAND ACQUISITION Act. 
1894, S. 28. 61 Bom. L.R.(0.G.J.) 1259. 


————-8. 24. See LAND ACQUISITION Act, 
1894, S. 8. 61 Bom. L.R. 1501. 
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LAND REVENUE RULES, 1921, R. 81. 
Sub-rules (2) and (3) of r. 81 of the Land 
Revenue Rules, 1921, require the Collector to 
reasons only if he asseased the land revente 
r than the maximum rate fixed. So 
as the assessment is upto the limit of the 
market rate fixed, it is not obligatory on the 
Collector to give his reasons thereof. . 
JaYasSINGPoRE MILIS V. COLLECTOR OF 
KOLHAPUR. 61 Bom. L.R. 1322. 


————R. 87. 

Under r. 87(a) of the Land Revenue Rules, 
1921, there is no absolute ban on the 
assessment once made before the expiry 
period of thirty years. All that the rule pro- 
vides is that asseesment shall ordinarily not be 
revised. 


JAYASTAGPORN Mitts v. COLLECTOR OF 
61 Bom. L. R. 1322. 


LICENCE, Revocation of. See Innuw 
Easmarents ACT, 1882, S. 69. 
61 Bom. L.R. 750. 


LIMITATION ACT, (IX OF 1908), 8.14 
that 


Se porama ian Hes opon Dim io Dring hi 
case within s. 14 of the Limitation Act, 
1908, namely, that the previously instituted 
suit was prosecuted in good fatth and with due 
diligence, the burden would not shift to the 
defendant to show the contrary. 
MADHAVBAO NARAYANRAO V. Raw KRISHNA. 
61 Bom. L. R. (8.C.) 531. 


——-— 8.120. See LONMTATION act, 1908, 
S. 144. 61 Bom. L. R, 180. 


—__—_8. 134— Indian Registration Act (XVI 
G ee Sees. pie (b), MAE e HA 
or agen pay 7 
Lak of proof 

pe has trans- 


—P Forsten enering ony oe ata 9 membere 


purview of s. 17(1\(b) of Indian Registration Act.’ 
Article 184 of the Indian Limitation Act, 
1908, contemplates a sale by the mortgagee 
in excess of interest as such. Therefore, 
to attract the ion of art. 184, the defen- 
dant has got ively to prove that the 
ss or his successor-m-interest has 
interest than justified by the 

is no such proof, the 
De i E Wok eat alee ie Ge 
dant in a suit for possession after re- 
dem) ‘ 


ption. 

Under Hindu law a partition by all 

specific properties or parcels to 
Darena Hang be tend orally Wat it iha 
parties reduce the transaction to a formal 
naan to De thg evidence 
of the on, it has the effect o 

the conan iis TT AE S 

parti is allotted 


Rari aa the mischief of s. 17(1)(b). 


e 
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LIMITATION ACT, 8. 134—Contd.) 


of the Indian Registration Act, 1903. But a 

which is only a severance of the joint 
status of the members of the com 
Le. what was once a joint title, has a 
divided title though there has been no division 
of any properties by metes and bounds, may 
be brought about by a document and such a 
document which affects only the status of the 
member or the members who have separated 
themselves from the rest of the 
does not come within the purview of 178) 
of the Act, and is, therefore, not compulsoril 

le. 
Nant Bai v. Grra Bar. 

61 Bom. L. R. (8.C.) 523. 


—8. 144—Suti by purchaser for postes- 
-sion of undivided tnierest of separated member 
ah jomit Biniu famiy in Property t joint 

Whether such swit by ari. 

i or 144—Such swit whether must be fled 
within weloe years from date of pwrchase or 
within imele years on which purchaser's title 
dented. 

Article 144 of the Indian Limitation Act, 
1908, applies to a suit for by the 
purchaser of the undivided interest of a sepa- 
rated member of a joint Hindu in 
property, whlch iras kopt Joint;at the time of 

tion or when members of the joint 

y from each other. The pur- 

chaser must file his suit for poasession within 

twelve from the date on which his title 
actually denied. 


If a person purchases the share af a 
member in , Which was not actually 
oe which continues e be held 
separated members of the 
hls purchase, such a person aoquires * 
rights of his vendor, including his right as 
a co-owner to joint 


join 


` 61 Bom. L. R. 180. 


-——ART. 178. 

Article 178 of the Indian Limitation Act, 
1905, does not apply to an application for 
filing an award s. 5 of the Arbitration 
Co and Convention) Act, 1087. 

CESCO CORSI 0. GORAKHEAM. 
61 Bom. L. R. (O.0.J.}) 1195. 


——— ART. 181—Civil Procedure Code A 


of 1908), mos T. 11—P. f'a swit 
on December £0, 1947, on 
condition that PINALIT deposiied certain amount 


Appeal by parties to sult dismissed 
on October 31, 1955—. cation for execution 
g decree without of money made on 

8, 1956—. made October 9, 
1958—W hether by time— 
Applicability of aris. 181 and 133——Whether 
<pplicatign not in accordance 


was granted 
ebndition that he deposited a ocrtafh amount 
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LIMITATION ACT, ART. 181—(Conéd.) 


in Court. The parties to the suit appealed and 
their ap were dismissed on ober $1, 
1955. October 2, 1986, the plaintiff made 
an application for execution of the decree 
without depositing any money along with it, 
but by October 9, 1958, he had deposited the 
amount in Court. On the questions whether 
the application for execution was barred by 
time and whether it was not in accordance 
with law, the defendants contended that the 
decree by the trial Court was a condi- 
tional and that to such a decree the 
approprłate Article of the Indian Limitation 
Act, 1908, which ap was art. 181 of the 
Act, and, therefore, e application wos barred 

time, and that as the plaintiff’s applicatian 

not accompenied by the deposit, it was 
not in accordance with law:— 

Held, that on les, apart from 
the provisions of item 2 in column 3 of art. 
182 of the Indian Limitation Act, where exe- 
cution is sought of a deoree passed in a suit 
in which an appeal has been preferred and 
decided, the starting point of limitation would 
be the date of the appellate decree, 

that even though art. 181. gir poe ai rit 
to an a e decree, the desoalt 
amount having been made by the plainttf 
within three years of that deoree and the exe- 
cution ha also been made 


application 
d this period, the application was not 
by 
that the relief which the plaintiff had sought 


was clearly one which was awarded 
decree and the Perine a 


dismiss his a tion bat it could not do so 
simply on the sound that te amoni vay not 
| put in along for execution. 


Normally a article which is applicable to 
, an application for execution is art. 182, and it 
Cison dd those execs where for sine reason 
that article does not apply thet art. 181, which 
is a residuary article, oan be pressed in ald. 
Where the question is whether main article 
_ or the residuary article applies, what the Court 
_ must do is to determine whether any of the 
beac poime in aris 193.15 appiloabie fastos 

plication for execution. If none 
of the starting points is applicable then oniy 
the Court can resort to art. 181. 
re a eee betert p cass wiere 
application is Hable to be dismissed on tho 
ronn that Tt ÍA not tn woordance will iaw 
and one whero it is liable to be dismissed on 
the ground that the decree-holder is not entitled 
to obtain any relief because of non: 
with the condition laid down in the decree 
sought to be executed. i 
JANKU ZIBAL 0. SHAMRAO. 
61 Bom. L. R. 1410. 


1959.] GENERAL 

‘LIMITATION ACT, ART. 182—{Conid.) 
The word “ ’? in column 8 of art. 182 

‘of the Indian Act, 1908, is not 


restricted to an appeal fram an order or decree 
which is sought to be executed, but includes 
an appeal from an order having direct and fm- 
mediate connection with the decree which is 


on October 19, 1950, for Re. 4,000. The 
plaintiff then fled an application to set aside 
the award decree praying that the decree should 


heve been for an amount of Rs. 17,000 
and odd. ap tion was rejected, and. 
an appeal from order of rejection was 


High Court on Tuly 8, 19538. 
The plaintiif on November 11, 1954, filed a 
darkhast to execute the award decree. On the 
question whether the darkhast was in time:— 

Held, that, the order which yras: pema on 
the plaintifs application had a di and 
immediate connection with the award decree 


t to be 

t the point of limitation was, 
therefore, J 8, 1958, on whiob date the 

Court the eppeal filed by the 


tiff from the order rejecting his applica- 
tion, and 
that, therefore, the darkhast was in time. 


SaARDARSING V. S 
61 Bom. LR. 984. 


ART., 182. See Lnoration Acr, 
1908, Art. 181. 61 Bom. L.R. 1410. 


MADHYA PRADESH ABOLITION OF 
PROPRIETARY RIGHTS TATES, 
MAHALS, ALIENATED ) ACT 
{I of 1951), 8. 4—Central Provinces Land 
Revenue Act (II 191 Provinces 
Tenancy Act (I of 1920)—Home-farm land 
held as and tn possession Se seh si! 
on date of vesting under Act I of 1951—Tiile of 
other persons in suek ne ing at timc o 
coming into force of Ad—W kether of 


affected by Act—Dispute as io title 


8. 88(1) of the Act. 
GAJANAN DHUNDIHAJ V. SHNIDHAR. 
6l Bom. L.R. 170. 


INDEX. 1747 
MADHYA PRADESH ABOLITION OF 
PROPRIETARY RIGHTS (ESTATES, 
MAHALS, ALIENATED LANDS) ACT 
8.17. See ALADHYA PRADESH ABOLITION OF 
Paornrerany Ricurs (Esrares, Muanaza, 
ALIENATED Lanps) Act, 1951, S. 48. 

61 Bom. L.R. 698. 


———S. 38. See Mapuya PRADESH ABO- 
LITION OF Prorprigrary Ricars (EBTATES, 
Manas, ALIENATED LANDS) ACT, 19051, 8. 4. 

61 Bom. L.R. 170 


——S. 40—Afadhya Pradesh Land Reve- 
nue Code (II of 1956), Secs. 241, 147, 240(2 
239, 104—C.P. Land Revenue Act (LI of 191 


Sec. £6—Application for conferral of Malik 
Makbuze ti $. 41 of Act I of 1951 based on 
accrual of right of tenant under 8. 40 
of Acd—. against made on apptica- 


tion pending when Act II of 1955 came into 
force whick repealed s$. 40 of Act—Whether appeal 
lapsed because of repeal of s. 40. 

The applicant made an application under 
s. 40 Of the Madhya Pradesh on of Pro- 
prietary Rights Act, 1950, for conferrel of 
malik makbuza right in respect of certain land, 
contending that under s. 40 of the Act read, 
with r. 1 framed thereunder he bad became an 
occupancy tenant of the land and, therefore, 
he was entitled under s. 41 of the Act to be 
declared a maHb makbuxa of the land upon pay- 
ment by him of the rent. On July 
12, 1955, the applicant an appeal against 
the order made on his application to the ALP. 
Board of Revenue under « 40 of the Act 
Code, 1954, came into force on October 1, 1055, 
and it repealed, among other provisions, s 40 
of the Pradesh Abolition of Proprietary 
Rights Act, 1950. On the question whether the 
app aape ea of s. 40 

the Act, upon which the a t’s right 
was founded:— 

Heid, that the foundation of the tion 
under s. 41 of the Act was the right conferred’ 
by s. 40 of the Act which t had already’ 
accrued to the licant ` was not taken 
away by any of provisions of the Code, 

that as the proceedings before the Tribunal 
arose gut of. fne epee made bythe 

licant under s. 41 o Act, the i 
us saved by & 341 of the Code, eee 

that the order made under s. 41 of the Act 
was made appealable under s. 84 of the Act 
and that section was not repealed by the 
Code, and 

that, therefore, the appeal did not lapee. 

ae under a. 40 of the Madhya 
Pra Abo of Proprietary ts Act, 
1950, is saved by s. 239 of the . Land 
Revenue Code, 1954, read with ss. 147 and 240 
of the Code. 

Kopas Ranciat v. B’say Rev. Tam. 
61 Bom. L-R. 86. 
———_8. 41. See Mapuya Prants ABO- 
LITION OF Prorarerany RicuTs (ESTATES, 
Manats, ALIENATED Lanns) Act, 1051p8. 40. 
` 61 Bom. L.R. 86. 
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e 
MADHYA PRADESH ABOLITION OF 
PROPRIETARY RIGHTS (ESTATES, 
MAHALS, ALIENATED LANDS) ACT. 


——__—§. 43—Civil Procedure Code (da F 
of 1908), 0. XX, r. 1 deeree dec- 


laring partnership dissolved, plaintiff to render 
sda DE E D Mee ie 
before coming inio force of M P. dci, 


but final deeree agains lainiiff for payment of 


of 
in execution of decree—Appki of 


8. w 
A preliminary decree for dissolution of part- 
nership and for z partnerauip accou accounts does not 
e +> 


amount to a of 
s. 43 of the Pradesh fre of 
petary Rights ( tes, Mahals, Allenated 
) Act, 1950. 
BALIRAMBHAU 0. CHATURBUUS. 
61 Bor. L.R. 698. 


MADHYA PRADESH LAND REVENUE 
CODE (H of 1965 


Act ( of 1066), 


under the 
Land Revenue Code, 1958, by a Deputy Com- 
missioner termina’ the services of a Patel, 
which order came into effect after the coming 
into force of the States Reorganization Act, 
1956, is by reason of the notification issued by 
the State Government under s. 122 of the Act, 
appealable to the Bombay Revenue Tribunal. 
ADAORAO 0. B’BAY Rev. TRIBUNAL. 
61 Bom. L.R.(F.B.) 213. 


MAHOMEDAN LAW—Gift—Deed of gift— 
Sy eee grandfather to kis 
minor grandsons—. of possession accepted 
Tr ili of OAOE by mother Gnd a by JAT 
of minorea—Whether such gift complete and 
valid in law. 

Under Mahomedan law where a deed of gift 
in respect of immovable p is executed 
by a grandfather in favour of his minor grand- 
sons and delivery of possession is accepted an 
behalf of the minors, not by their father, but 
by their mother, the deed of gift is not complete 
and is, therefore, not valid. 

ABDUL RAHMAN V. 
61 Bom. L.R. 761. 


MAMLATDAR, Jurisdiction of. 

The Paa Das no jurisdiction under 
s. 10 of Bombay Tenancy and 4 
Lands Act, 1948, to decide a faethe 
tion for the refund of a portion of the amount 
tendered by him to the landlord under s. 25{7) 
of the Act for obtaining relief against for- 
feiture. 
Baam Kexuusanv v. N.P. San. 

61 Bom. L.R. 289. 


Under the Bombay T and Agricul- 
tural Lands Act, 1948, the tdar can 
entertain and decide an application filed by a 
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MAMLATDAR—{Conid.) 


landlord for a declaration that his opponent, 
who claims to be his tenant, is not a tenant 
under the Act. 
NIVRUTTI Laxwan V. SHIVDAYAL 

61 Bom. L.R. (F.B.) 957. 


MANDAMUS, issue of. 

The requirement of a demand by a person 
who seeks the issue of a writ of mandamus is 
necessary when that person seeks to compel a 

ublic authority or a public body to perform. 

duties under the statute. 

If the Court comes to the conclusion that the 
petitioner is entitled to have his grievance 
removed, then it has the power to issuc an 
appropriate writ or order it may not 

ctly be a writ of 
JOHN SERYAGE v. NAGPUR Conen. 
61 Bom. L.R. 1299. 


MASTER AND SERVANT-—Disciplinary 
action—Whether misconduct of servani mus! 


Rr. 6411), 214, 817, 226—Pokice 
Act (F of 1861), Sec. 7. 

In er to enable a master to take disci- 
plinary action inst his servant it is not a 
condition p that the misconduct on 
me the servant ma a 

t and not outaide his em 

ThS test in each case will be wh ether 

is cond himself in a wa menuli 
with the discharge of obligations- 
undertaken by limn either czprotsiy or implied- 
Ty in accepting the service. The inconsistency 
may arise on account of any act of the servant, 
either in the course of his employment or out- 
gide ft, which injures or has the tendency to 
injure his master’s business or interests or 
reputation. In the case of a private servant it 
is the master who in his own on decides. 
action to be 


question, powers tn that respect are 
regulated Py tie Act ee eee 
er. 


Ona tal Inquiry held by the 
District $ tendent of Police, Wardha, 
on the uct of a police constable, it was 


found that he had behaved very ru with a 
member of the public, outside his em: t. 
The District Superintendent of P 

an order whereunder the police was. 
reduced in pay by a certain amount per month 
for a period of two years and it was further 
ordcred that the reduction would his 
future increments. On the on whether 


it was to the Police authorities to take 
eon action against the police cons- 

le as misconduct as found was commit- 
ted by him not 


during the course of employ- 
ment but was outside the t and 
whether the District Superintendent of Police 
had acted within his autho in awarding 
the punishment which he had awarded for the 
misconduct found:— 


1959.] 


MASTER AND SERVANT —(Contd.) 


Heid, that the police constable had conducted 
ht in a way inconsistent with the faithful 
discharge of service inasmuch as he had 
acted contrary to the discipline prescribed for 
a police officer in cl. (11) of tion 64 of 
the Central Provinces and 


disrepute 
exposed himself to a action, but, 
that the punishment awarded by the District 
Superin t of Police was in excess of the 
authority and powers conferred on him under 
Bie provisions of Regulation 2, and that the 
contravened the specific 
ans of cL (a) of tion 217. 


DHOSING V. STATE OF BOMBAY. 
61 Bom. L.R. 1537. 


———-Dismissal From Service—Conira- 


Rules (Non-Gazetied), Rr. 1708, 1706, 17386. 

To justify dismissal of a servant by his 
master, the servant must contravene the ex- 
lied conditions of his service, ir- 


of the implied conditions of service, viz., (i) 
where the act ar conduct of the servant is 

rejudicial or likely to be prejudicial: to the 
Intereais of the master or to the reputation of 
the master; (H) where the act or conduct of the 


servant is inconsistent or incompatible with 
the dus or discharge of his duty to his 
master; (Hi) where the act or conduct of a 
servant it unsafe for the employer to 


retain him in service; (iv) where the act or 
conduct of the servant is so grossly inmoral 
that all reasonable men will sy that the en- 
ployee cannot be trusted; (v) w the act or 
ponerse of the em is such that the master 
cannot rely on the faithfulness of his employer; 
(vi) where the act or conduct of the employee 
is such as to open before him temptations for 
Not dacharging his duties roperiy: (i) where | G 
the servant is or if he ‘bs the peace 
at the place of his employment; (viil) where 
the servant is msulting and ani edita Ta 
such a degree as to be incompatible with the 
continuance of the relation of master and 
servant; (ix) where the servant is habitually 
negligent in respect of the duties for which he 
is engaged and (x) where the neglect of the 
servant. though isolated, tends to causo serious 
consequences. 

SHARDAPRASAD v. DIVISIONAL Surpr. C. RY. 

61 Bom. L.R. 1596. 


———Liability of Master—Servani selling 
adulterated article of food in absence of marter— 
Whether master Hable. 

Under «. 7 of the Prevention of Food Adul- 
teration Act, 1934, the master is liable for the 
acts of his servant committed by him in the 
courso- of his ordinary duties, and when a 
servant sells any commodity or any article of 
food stocked for sale by the master of the shop, 
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MASTER AND SERVANT—(Coaid.) 


the master is deemed to have authorised the 
sale of such article by the servant. ‘Therefore, 
if the servant sells any such article of food which 
is adulterated within the meaning of s. 7a) 
of the Act, the master, though not present when 
the sale is made can be convicted of an offence 
under s. 16(7a) of the Act. 
BUDHMAL FOUJMAL vo. Toe STATE. 

61 Bom. L.R. 444. 


———Suspension From Service—Awtho- 
rity empowered ia infia Drala of suspension 
whether can pass order of ion making 
tt operative for period when seroant has actually 

rendered service. 

The authority empowered to inflict the 
of suspension cannot make the 

operative for a period d which the person 
upon whom the is imposed was either 
in service or in law must be deemed to have 
been in service. Therefore, the authority can- 
not pass on order of suspension as a penalty so 
as to ace ee and operate for a 
P i the servant on whom 
penny proposed to be imposed has 
ea rendered the service or 
in law must be deemed to have been in service. 
V.M. DORLIXAR 0. CHIEF EXECUTIVE Orricmr. 
61 Bom. L.R. 1106. 


MESNE PROFITS—award of. See Crvm 
Procepure Copr, 1908, O. XX, R. 12. 
61 Bom. L.R. 348. 


MINIMUM WAGES ACT (XI of 1948), 
8.2 (b). See Mrvnrom Waaes Act, 1948, 
8. 5. 61 Bom. L.R. 890. 


———_—_8. 3—-Constitution sap ig apenas Arts. 18, 
1d—Whether obligatory wpon State Government 

to fiz or revise rates of minimum wages aye or 
aka Wi i Sel cr ir ey tees 

of Act whether 


proo. 


discriminalory—Whether 

necessary to that discrimination intentional 
and 

a ca ass saad 


cast a statu ob ion upon’ the State 
or revise the rates of mini- 


living Index strictly acco to the cost of 
index. Therefore, if cost of living 
mae in 


a gh ae locality is not strictly 
followed while fixing or revising the rates of 
minimum wages under s. 8 of the Act, no breach 


of a statutory is committed. 

Section 8(3a\iv) of the Minimum Wages 
Act, 1948, is not discriminatory and it, 
therefore, "does not violate the provisions of 
art. 14 of the Constitution of In 

When a notification issued by Government in 
pursuance of the conferred upon it by 
the statute is under art. 14 of the 
Constitution of India as being discriminatory, 
the challenger. must prove not only that the 
notification is not based an any classification 
or that tt is based on classification which is not 
founded intelligible differentia having 
rational relation to the object which the Legis- 
lature has sought to attain by enacting the 
statute, but further that the is 
intentional and purpose fal. 


Sorene to 


1750. : 
MINIMUM WAGES AQT, 8S. 3—(Conid.) 


Article 18(8) of the Constitution of India 
‘does not confer upon the order, rule, 
. notification etc. referred to in ol. (a 
the -character identical with 
of the Act of the Legislature. All that it says 
is that the order, notification ete. shall have 
the same force, and shall be treated on the 
same f , as the Act of the Legislature. 
BuIKvUBA v. GAMNER BDI Kamasan Union. 

61 Bom. L.R. 764. 


—_————-8.3. See Mmwmou . Waars Act, 
1948, 8. 5. 
61 Bom. L.R. 890. 


‘of art. 13(3) 
character 


—_————8.4. See Moawom Waces Act, 
1948, 8. 5. 61 Bom. L.R. 890. 


———-8. 5—_Notification issued under Act 
sak Secasirgree le foe of wages in 

of emp in tobacco manufactory in Vi = 

alidity 

Power confi 
minimun raie of wage, how far can in 

Employes Whether Auihoriiy consi Poin ong and 

Authority constituted under 

Oey os teat i ee dt dispute 


relating to asceriainmeni and flaation o, 
i, lip employee—Doctrine of imp pomers 
scope and ambit of. 

The second part of ci. 6, cl. 7 and the Expla- 
nation contained in the Schedule to the notifi- 
enton No. MWA-1557-J, dated June 11, 1988, 

ed by the State of Bombay under s. 5(2) 
read with s. B(1) (b b) of the Minimim Wagas Aat; 
1088, are ulira the powers of the State 
Government. The piyi provisions of 
the notification are inira vires of the powers of 
Government and, therefore, valid and effective. 

Sections 2{A), 8 and 4 of the Minimum Wa 
on the ap rate 
um rate o (which 
should 

i gl a re Ne ah em- 

in respect of the work done by 

in such employment on his fulfilment of 
the terme of the contract of employment, ex- 
peee or ee The power thus conferred on 
the appropriate Government inoludes the power 

to interfere with the terms of the contract 


t or in 
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MINIMUM WAGES ACT, S. 5—(Contd.) 


The words ‘in any other cane” tn s. 20(3K#) 
or the Minimum Wages Act, 1948, relate only to 
the three types of other than the fixed 
minimum rate of wage, mentioned in s. 201) 


dispute b peen tue ee 
employee. relating to ascer- 
eee ee oP ae te ot 


wage payible:to. tha employes. 
the of any 
Minimum Wages Act, 1948, 
between the employer and the em- 

ployee relating to the ascertainment and fira- 
tion of minimum rate of payable to an 
employee, by necessary tion it has to 
be assumed that it is left to the State Govern- 
ment to constitute a tribunal, for the sald 
purpose wherever found n 

Section 8(3XLXto) of the Minimum Wages 
Act, 1948, does not relate to a fixation of 
It directa the appropriate Government to to indi 
cate the manner of calculation for purposes of 
conversion of the rate fixed by it per month into 
a rate per day and vice versa. 

via be i where Borea 
statute can the 
cantons ae Na 

(1) There must be a duty imposed or power 


(2) On a reasonable construction a = 
statute there must be an 
cerca or utilise tiat poièr, afra 

object or ugatory. 

(8) ity must he such thot it 
is not an impossibility in an individual case be- 
cause then the law cannot permit powers by 
implication, but the impossibiHty must be of a 
general nature so that the purpose and object 
of the duty or power is rendered impossible of 
achievement in every case. It is only then 
that powers by implication can be inferred. 
(4) The tmplication cannot contradict the 
expressed intent which must always prevail 
and where it becomes to read an 
implication into an enactment the scope of the 
implication must be limited only to what is 
reasonably and no more. 

Bint & Topacco MER. aga’on 0. State. 
61 Bom. L.R. 890. 


——S.5. See Mnoowom Waars Act, 


1948, S. 3. 

61 Bom. L.R. 764. 
—S. 6. SeeMonmom Waces ACT, 
1948, 8. 26 (2). 


61 Bom. L.R. 148. 


——S8. 6. Ses Minimwom Waces Acr, 1948 
8. 8. 61 Bom. L.R. 764. 


——S8. 7. See Mommo Waars Aor 1948, 


8.3. 61 Bom. L.R. 764. 
——8. 8. SeeMnowom Wacrae Aor, 
1048, 9. 3. 61 Bom. L.R. 764. 
8.10. Ses Moumou Waars Act, 
1948, £. 8. 61 Bom. LR. 764. 


Povina in ee 
‘or a A 


D 


1959.] 


MINIMUM WAGES ACT, 8. 20 See Mi- 
NUM Waars Act, 1948, S. 8. 
6i Bom. L.R. 764. 


——-—_§. 26. Sæ Momom Waars ACT, 
61 Bom. L.R. 764. 


or an Whether before 
such noti for Govern- 
meni to conform to les of natural 
Notification when can be challenged as an 

act, 
A notification issued by the State Govern- 
ment under s. 26(8) of the um Wages Act, 


1948, withdrawing an exemption from ‘the 
plication of the Act previously granted by it 
an administrotive art, and therefore ‘ore 

the notification it was not for 
tha. aat 00 Guile eo EENIA 
of natural justice. 

Such a notification can be as an 
arbi administrative act, if only ane party 
i before issuing the notification and no 
opportanity to be heard is gtven to the other 


RAMBHAU SAKHARAM V. TATKE. 
61 Bom. L.R. 148. 


of 4 Oy dees friend kee muir one 
wR decis mads without a formal order of 


appointment of a next friend in a case where a 
minor was one of the plaintiffs or appellants, 
Anes dee ao ETa A aliy mere GAA 
ground of failure to appoint a next friend of 
the minor. 


GULABCHAND NawHOOLAL v. FULCHAND. 
61 Bom. L.R. 484. 


MORTGAGE—Equitable mortgage—Sole 
surotoing coparcener vested 
in him to bank—Cash account for 
Se ae D aan eek 
or morigage—Morigagor covenanting 
sea ana eae peat and on failure to do so, 
bank entiiled to recover amount due by sale of 


sions of cash credit 
mortgage became affective on the date of tis ewe- 
edion. 


The defendant on- June 4 1947, executed a 
mortgage deed, called a deed of equitable 
in respect of certain property = 

fag to Nin, ia fovout of a Go-operative bank to 
secure a loan for acertain amount. On the 
date of the execution of the deed the defendant 
was the sole in a joint Hindu family. 
The deed inier alia stated that the defendant 
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MORTGAGE—(Conid.) ° 


the amount of the mortgage loan. Under the 
deed the defendant covenanted to repay to the 
bank on or before June 3, 1048, the amount, 
received by him or whatever amount he might 
withdraw from the cash credit loan account 
and it was stipulated fiat Ho mortgagp dooi 
ments were to remain in possession o bank 
till the m amount was repaid by the 
defendant. It was also provided that if the 
defendant failed to y the loan within the 
time stipulated, the was entitled to re- 


cover it by sale of the mortgaged property. 
On May 4, 1948, and again on June 8, 1949, 


defendant made applications for extension of 
the cash credit Joan arrangement for a period 
o! cno year repectively and both the oxtensions 
were granted. On June 3, 1950, a certain 
amount remained due to the bank at the foot 
of the account and as the defendant remained 
iadebted in that account till 1952, proceedings 
were taken against him under the Bomba Co- 
tive Societies Act, 1925. An award wes 
o by the bank under which the defen- 
dant was directed to pay the amount due out 
of the mortgaged property. The plaintiff, 
who was the son the defendant, bom on 
A 28, 1048, and who was not oon- 
on or before June 4, 1947, filed a suit 
inier alia for a declaration that the 
of the pro: executed by the defendant 
favour of the k and the award in favour of 
the benk were not binding upon his share in 
the mortgaged:— 
eld, that the mo wes bin upon 
the defendant who as sole survi o0- 
paroener ‘was competent to dispose of the 
vested In him and the f not 
in existence at the date of the mortgage 


advanced in future, the mortgago became 
effective and oalaroeanle against totality 
of the interest of the joint family of whioh the 
defendant was the sole surviving oo-parcener 
and the birth of the plaintiff subsequently did 
not affect the enforceability of that mortgage 

against that interest, and 
that, therefore, the award obtained by the 
bank the defendant was binding upon 
the p s share in the p 
AHMEDABAD PErorpLEs’ Co-op. v. PRADIP. 
61 Bom. L.R. 612. 


MORTGAGEE, lability of. See Bowpay 
AGRICULTURAL Desrors ReLocr Act, 1947, 
8. 2. 61 Bom L.R. 666. 


MOTOR VEHICLES ACT (IV of 1939), 
8. 47—Constitution of India, “Art. 19(6)— 
Road 7 Act ( of 
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MOTOR VEHICLES ACT, S.47—({Conid.) 
General and relating to 


7 provisions 
matter—Hom effect to be given to. 

It is open to a State Transport Undertaking 

to make an application for Fant of a stage car- 
riage permit under s. 47 0 Motor Vehicles 
Act, 1999. 
Section 08C of the Motor Vehicles Act, 1950, 
contemplates the preparation of a scheme by 
the Corporation, ead jt honky when adia 
scheme is decided upon that the provisions 
of that section apply. Where the Corporation 
does not prepare a scheme, the ons of 
a, 68C cannot be availed of. In ciretmm- 
stances, the provisions of g. 47 which are wide 
and their terms can be availed of by 
the tion. 

ne tiot open tothe Regional. Transport 
Authority in under 
Chapter LV of the Motor Ve cles Act,1980, 
to ta t to a State Transport Under- 
talog to refuse to a private under- 

taking solely with the object of giving effect to 
: the policy of nationalisation of road transport 
ha 


Where there are two sets of provisions dealing 
with some public matter, one section being 


effect must be given to those provisions 
containiig cnulitcations: But for this prin- 


PARBHANI TRANSPORT, LYD. v. BEDEKAE. 
61 Bom. L.R. 1572 


8. 64. See Moror Vestcies ACT, 
61 Bom. L.R. 1572. 


61 Bom. L.R. 1572. 


m. 68B. See Moron Vesicues ACT, 
1989, Cuar. IV. 
61 Bom. L.R.(O,C.J.) 1145. 


8. 68B. See Moron VEHICLES Act, 
1989, S. 47. 61 Bom. L.R. 1572. 


N, 68C. See Morton VEHICLES ACT, 
1980, Cmar. IV. 
61 Bom. L.R(O.C.J.) 1145. 


~g. 68C. See Morore VEHICLES ACT, 
1989, 8. 47. 61 Bom. L.R. 1572. 


——__—_—_S. 68F (3) (a). See Moron VEHICLES 
Act, 1980, S. 47. 61 Bom. L.R. 1572. 
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MOTOR VEHICLES ACT, CHAPTER IV 
—({Conid.) 


68-C whether makes it compulsory for State 
transport undertaking to scheme. 

Chapter IV-A of the tor Vehicles Act, 

Ok noes. not debar & State peaa únder- 

inking an application under 

Chapter TV of tè ct for a stage carriage 

permit. 


Section 68-C of the Motor Vehicles Act, 1939, 
is merely an cnabling section, and, therefore, it 
does not make it compulsory or 
for a State transport underta to prepare a 
scheme as envisaged in that n, 
AMIRCHAND V. DIVISIONAL OFFICER, BOMBAY. 

61 Bom. L.R. (0.0.J.) 1145. 


MUNICIPAL ACT (BOROUGHS) (Bom. 
XVHI of 1925) 8. 12—Bombay 


Education Act (Bom. LXI of 1947)—Wife 
of muricipal cowncillor wor as teacher 
in municipal 


counctllor disqualified wader 
8 2)(b) of Municipal Boroughs ae Appie. 
of B. 88(1). 


governed y 
ghs Act, 1925. The wife of the 
or a teacher for the 
conducted b oat Pate 
school 
Sree aca Se 
whether the 
aril gt pag a o Ser 
the respondent could be said to have directly 
or indirectly an interest in the employment of 
his wife with or under the mi within 
the meaning of s. 12(2Xb) of the and that 
s. 28(1) of the Act was applicable though the 
commenced 


cation had before the 
election of the respondent:— 
Held, that the respondent’s du a 


councillor was or at any rate was tobe 

in conflict with bis interest in his wife’s em- 

t with mumictpality and, therefore, 

sumered rom disqualification within the 

ots TAMB) of the Act and 

1) of the Act applied to 

inet oe tas the ualifica- 

tion was not only a pre-existing one but one 

which continued after ‘his election. 

Raascuayys VENEAT V. STATE or Bowsay. 

61 Bom. L.R. 654. 


——_—S. 28. See MUNICIPAL Acr Cu 


aus), 8. 12. 61 Bom. L 
—— sS. 58— Nadiad Munici- 
pa Rules, rr. 43, 3(5)— her word 
5 7 in r. £3 includes macnici- 
or waere - 
no stahaory 7 thereto made or in absence 
o procoden! local 
e word ‘‘officer” in r. 48 of the 
Rules framed by the Nadiad Monici- 
pality under s. 58(a) and (b) read with s. 46 
of the Bombay Municipal Boroughs Act, 1925, 


must be tmderstood in a wider sense, and not 
in the narrower sense as defined in r. 2(5) of the 
Rules. Therefore, the would be 
included in the word officer” as used in r. 48 
and the procedure prescribed in that rule for 


1969.] 


MUNICIPAL ACT (BOROUGHS), 8. 58 
the purpow 


a 
Yn the A of any statutory provision or 
precedent of a Local Government body, the 
person presiding over that body should ado t 
some well recognised procedure relating to 
business which the meeting'is convened èo 
transact. For electing a president any one of 
the three well-established rules of procedure 
could be adopted, viz. (1) the procedure for 
election of mayor of the Bombey Municipal 
Corporation as set out in r. 10 of the Bombay 
Municipal Corporation Rules and Regulations, 
2) the procedure relating to the election of the 
jpeaker set out in r. 6, cl. 5 of the Bombay 
pa oath Assembly Rules and (8) the pro- 
to the election of the Speaker of 
ioe cae 6, cl. 4, of the Rules of 
Procedure and Conduct of Business in the 
House of the People. It is a basic principle 
of the above rules of procedure that a person 
declared elected as pees of a body 
has the vote of the majority of its members in 
his favour. 
Dresa wna v. S.M. DUDANI 
61 Bom. L.R. 1326. 


„of voting would apply for electing 


———8, 60. (1) 
The word “modify” in s. 60( 1) of the Bombay 


rig reae” fa oe 

‘to P? but means also ‘‘to enhanoe”. 
WESTERN INDIA THEATRES v. M’ PAL CORPN, 
61 Bom. L. R. (8.C.) 954. 


Poona. 

————8. 66. See Bowmay Town PLANNING 
Act, 1915, S. 14. 61 Bom. L.R. 1247. 
sS. 73. ; 


Section 78 of the Bombay ‘AMunicspal Bo- 
roughs Act, 1025, is a law with respect to 
matters enumerated în entry 50 and not entry 
46, List Il, Seventh Schedule to the Govern- 
ment of Indla Act, 1985, and the Bomba 
Legislature has ample power to enact 
law. 


WESTERN Inpa THEATRES v. C.B, Poona. 
61 Bom. L. R. (8.C.) 950. 


MUNICIPAL ACT (CORPORATION) 
(Bom. III of 1888), 8.36 (kb). Ses MUNICIPAL 
ACT (CORPORATION), 8. 68. 

61 Bom. L. R. (O.C.J) 1129. 


-——— 8, 63—Resolution moved in Corpora- 
tion io expreas regret and horror at execution 
of foreign digntiary and his associates in foreign 

inter alia descriting such 


Whether’ Corporation com, y gt and 


to promote pubtic 
” ambit ion in s. 63 (k) 
“business” in s. 36(k), meaning of 

3 to i 


` A resolution was moved at a meeting of the 

Corporation b a councillor 
Eee aea o ak r which it was sought 
to express deep regret and horror at the exe- 
oution of one Imre Nagy, a farmer Prime 
Minister of Hungary and three assoolates, 
The resolution drew attention to the fact that 


° 
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MUNICIPAL ACT (CORPORATION), 
S. 63—(Contd.) 


these persons were ‘fighters for freedom of 
their motherland, who by displaying, great 
courage and steadfastnems even at the cost of 
their in the cause of their country’s free 
dom have upheld the dignity of man and ren- 
dered great service to the highest value of 
life, viz. “Freedom.” The resolution stressed 
that the executions were con to the doo- 
trine of ‘Panchshila’ enunctated the Prime 
Minister of India and India and 

ted by other countries of the world. 

y, by the resolution the Union Govern- 
ment was to communicate the same 
to the families of the late Imre Nagy and his 


associates wit an of the Corpora- 
in adin act Goce sad bereavement. On 
T the aotton ot tho 
hori che ter pa atin this reso] 
id ie aaron ihe ration:— 
Held, that the ultimate whether a 


Corporation and as no appeal is provided 
its decision, the Court will not interfere 
question is arguable or if two views are posible, 
and 


were 
Ukely to educate or instruct the to love 
Ro ee aT 
freedom, the resolution coul 


The expression “business” in s. 86(k) of the 
Bombey Municipal Corporation Act, 1888, 
includes only 


point. It will decline to issue its mandate 
unless it is satisfied that it is plain and 

that the act complained of clearly and mani- 
festly transcends the powers conferred on the 
munictpality by statute. 

Per S. T. Desa J. The resolution in question 
and discussion relating to it fall within the 
ambit of the expression “likely to promote 
public instruction” in s. 68(&) of the Act, and, 
therefore, the Bombay Municipal Corporation 
was competent to discuss and, if the majority 
of its councillors so decided, to pass the reso- 


EA 

Sy a ea 
faite into the policy, expediency or 
priety of a nunicipal act, and while it has 
undoubted jurisdiction to determine whether a 
municipal act ‘is ulira vires or not, it will not, 
in reviewing the vires of the act complained 
of, probe into the motive or purpose of those 
initiating or voting on the same. 
Bomsay MUNICIPAL CORP. v. RAMACHAMQRA. 
`- : 61 Bom. L.RAO.C.5.) 1129. 
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MUNICIPAL AGT, (CORPORATIONS) 
(EROVINOTAT) (Bom. of 1949), 8. 10.— 
"contract wih, or employed by, muttclpa. 
having contract or emy 
whether n fod 


to disqualify 
Applicability o 5. 0 (2) (b) 
where diqualificetion. from being 


Mere close relationship with a person ha 
a contract with, or being in the employment o 
a municipal corporation w not sufficient to dis- 
a candidate under the provisions of 
n. 1XIXj) of the Bombay Provincial Municipal 
Corporations Act, 1049. 
Section 10(2}(b\e) of the Bombay Provincial 
Corporations Act, 1949, 1s applicable 
only to those cases where the question comes 
up far determining the qualification of a sitting 
member, Therefore, when s. 10{1)({) of the 
Act has to be considered for the purpose of a 
fram being as a mem- 
o) is not applicable to the case. 
UN’PAL CORP, POONA. 
61 Bom. L.R. 964. 


ber, s. 10(2)(b 
RaMsInG 
——-8. 313— Machinery of 


inst purchase of 
new machinery—AppHcabihty of s. 318(i}— 
Whether a factory newly estabhisked or old factory 
re-opened or renewed. 


Section 818(i) of the Bombay Provincial 
M Corporations Act, 1949 comes into 
o ‘ompleay danoi aad tan 
factory is completely destro are in 

a new factory bas 
oxistence. ie bar the othe kana the tee 
establish that the factory was not completel: 
destroyed, but that there was only discontl- 
nuance of the factory, then, if the comes 
to. he ib a gia renewed, the offence will not 
be unless ‘the prosecution shows 
that discontinuance was for more than three 
years, or unless the case comes within 
the proviso to s. 813 of the Act. The test to 
be applied in each case is to discover whether 
the functions performed or res a 
performed by the und 
that the factory cannot effi YN ae a 
unit and can perform the task of producing the 
final result or product for the production of 
which it was erected and for which alone it was 
intended to exist. The substance of the mat- 
ter has got to De roneldered: If, on the evi- 

substance of the matter turns out 


to be that the old fac has oome to be des- 


would come within the purview of s. PR): 
On the contrary, If the substance of the whole 
matter is that the fact has not come to be 
destroyed but it has come to be discon- 
tinued, then, in that case, s. 81A(t#i) would 


KEARE SAEN A 


\ 61 Bom. L.R. 1506. 
MUNI AL AQT (DISTRICT) (Bom. II 
of 1901), 8 15. See Mowiorpan ACT aE 
A a. 61 Bom. 


—— B. 22—Election filed under 
s 89--Whther in such petition vahdity of 


THE BOMBAY LAW REPORTER. 


[VOL, Lxt. 


MUNICIPAL ACT (DISTRICT), 8. 22 
—{Conid.) 


nomination an be be of 
under 3. ume 
an election petition a 8. 22 of 


the Bombay District Municipal Act, 1901, the 
petitioner can challenge the validity of the 
pommation of the gpponenki of the ground 
that they wero ed from snag for 
election under s. 15(7) of the Act. 
Kusnay Govind v. EXTRA ABBT. JUDGE. 

61 Bom. L.R. 1151. 


———_8. 46. See Monicrean Acr (Dis- 
TRICT), S. 59. 61 Bom. L. R. 795. 


——_——S. 59—Bombay 
Aad (Bom. IV of 1950 Bey eae sed Cis ei 
municpalty 


tion of Laws) Order, Oo. Whether 

by framing rules ope remission of any 

taw spectfled tn s. 59—Person entitled to refund 

of part of taw paid to mumici. Mumeipa- 
hiy admitting ite Hatnitty to r but not 


the und—Swurt such 
ee ir r. T ndian 
L . 


Act (IX of 1908), art. 68. 
Under se. 59, 60 and 46 of the Bombay 
District Municipal Act, 1901, a municipality 


gran recovery 
Prang of ie tied eRe Ga a 
including a terminal tax. 


Rt Mae amount of tax, while scorpting 
eS seme, cannot be rald:to 
‘act dane in pursuance or ereoution or 
gies execution” of the Act. Therefore, 
where the plaintiff was in the first instance 
bound to pay a tax to a municipality and had 
in fact paid the same, but under the law pre- 
bien: Sed rere ibed pear anni re 
of the tax paid end the municipality 

sap yr did not refund the 


uld not be governed by s. 167-A of the 


Peet RE PETALD MIIS. 
61 Bom. L. R. 795. 


————8. 59(1) (xi)}—Mahabaleshwar Mum- 

cipality, Rules & By-laws, +r. 1—Muntci 

under rule Haein Jor 1oy he tow on 
cating houses resiauranis, 


hotels, boarding 
eating houses, festaurants, tea or 


1959.) 


MUNICIPAL ACT (DISTRICT), 8. 59 
—{Conid.) 


coffee-houses and other places where food, 
meals, refreshments, tea, coffee or other non- 


claimed to levy the tax on an 
private members’ club, the and funds 
of which belonged to the members for the time 


in present case, the club was not an hotel 


that the ion “other > which 
follow upon the words “all hotels, boarding 
houses, ea houses, tea or 
coffee houses” must be in as words 
describing a place falling the same 


geins Tiea plaoo where the publio or a menton 
f has access, and, therefore, the dub falls 
outside the ambit of the rule; and 
that, therefore, the club was not liable to pay 
tax under the rule. 
CLUB” v. MUNICIPALITY, M’ wan. 
61 Bom. L. R. 52. 


———s8S. 59(1)(xi Munici 
Bonica a Ee IL of 1925), Sec. 61) 
§0(1)(xi) unconstitutional as 
ANE o Ei islative functions 
in encess of 
“modify” 3. 0 9 Y Bom AA AKLL O 1930 
waelher means 
Section DOUNE ot the the Bombay District 
M Dan JEO Iyin DoE ae ee ee 
on 59(I)si} of the pea re a 
principle and fixes a standard w. 
ctpalities have to follow in PEF 
the ture cannot, in the circumstances, 
be pad co aaye ADT catea here aaor etero, 
the delegation of power to impose any tax cen- 
not be struck down as in excess of the 


pern vec limoia oF d 


The word ' In E GOUT) ofthe Bombay 
Municipal Act, 1925, means 
only “to reduce” means also “to haen 
Wrserenn Dou Toearnes o. M’pat Corr., 
Poona. 61 Bom. L. R. (8.C.) 954. 
———8. 60. See MUNIAPAL ACT 


(Dis- 
rrict), 8. 59. 61 Bom. L. R. 795. 


Of music oe at 
person io pay octrot by munici- 
pality person to recover amount of octroi 


VU of Act. 


is and refuses to pay the cotroi 
Terk Gee tk be & ame ee tie Ae 
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MUNICIPAL ACT (DISTRICT), 88. 76-79 
—(Conid.) 


Hable for the recovery of the amount 
Ot the ootrol dnty; and, Hi oe tena AnA 


peeves the amount. le 

The words “distress and sale” which occur 
in the expression “in lien or proceed ne by 
distress and sale” in s. 164 the Bombay 
District M Act, 1901, relate to distress 
and sale under Chapter VIII of the Act; 
have no relation to distress and sale dealt 
under Chapter VII of the Act. 
URAN Isuamrur MUNICIPALITY SHAMKARRBAO. 

61 Bom. L.R. 284, 


———S. 82 (1)(a). See Mumicrpan Act 
(Disraicr), 88. 76-79. 61 Bom. L. R. 284. 


——_8. 96(2 
(Disrnzicr), 8. 


See MunicreAaL Acr 
61 Bom. L. R. 973. 


pal Act, 1001, is not 
to oases where 

is refused absolutely. The section also con- 
templates cases where there is refusal to sanc- 
tion for construction on a part of 


the land on which the pil raa e 


a Oat of the Act, the refusal is invalid 
and construction of a bufiding in contravention 
of that refusal is not by a. 96(5) of 


A condition requiring a house-owner not to 
to be buflt upon Is 


not one of the tions prescribed by s. 96 
(2) of the Bombay District M Act, 
1801. 


Vyana MUNICIPALITY v. FULCHAND. 
61 Bom. L. R. 973. 


————S. 154 (3)—Publication of notice— 
Whether 


Section 154{3) ee Bombay District Mu- 
ae Act, 1901 not mandatory 
framing of a pets eae by a municipality; 

respect of a presumption 
publication of a notice 
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MUNICIPAL ACT (DISTRICT), S. 154 | MUNICIPALITIES ACT, 8. 


—{Conzd.) 


sufficient publication of the notice in other 
wa, 
Y S. Parman v. CHINTAMAN BIADHAVBA. 

61 Bom. L.R. 403. 


See MunictpaL ACT 
61 Bom. L.R. 284. 


—8. 164. 
(Disraicr), 8S. 76-79. 


——+——8. 167-A. See MunictpaL <Acr 


(Disrarcr), 8. 59. 61 Bom. L.R. 795. 
—_—_—-8. 180A. See Nunictrpan Act 
_ (Disraicr), 8. 59. 61 Bom. L.R. 795. 


MUNICIPALITIES ACT (C. P and Berar 


Hof 188) B. 1 12(3)(d) of the Central 
pro of 8, 12(- o 
Bevis tad tenes e i Act, 1922, 
refer not only to a disqualification imposed in 
respect of municipal elections or elections to- 
local bodies but also to a disqualification im- 
posed in respect of clections to State Legisla- 
tive bodies or to Parliament. 
SapapexKo V. HEMAJI. 

6l Bom. L.R. 1141. 


—-—8. 15— Transfer of P. Act 
(IV of 1882), Sec. 108—Members of mun ity 
of rooms belonging io 


rooms. 
Under s. 15(1) of the Central Provinces and 
M Act, aie a ue ofa 
ig aero a disqualification by taking 
a lease of property from the municipality. 
earned a a person is in possession of the 
or not will not take the case out of 
a. 18(1) of the Act. 

NARAYAN 0. STATE OF BOMBAY. 

61 Bom. LR. 1284. 


—H. 22. See Municipasurrigs ACT, S. 


15. 6l Bom. L.R. 1284. 
—~—8. 24B. See MUNIOIPALITIES Act, 
8, 25(1). 61 Bom. L. R. 1288. 


——_—-8. 241 l Proowces and Berar 
General Clauses Act (1 of 1914), See. 16— 


Applicability of cl. (iH) of proviso to s. 26(1)— 
President?’ municipal seroanis 


power. 

Clarine (t1) of tho' proviso to s 8m of the 
Central Provinces Berar Municipalities 
Act, 1922. will not E te peat ih Ailt, 
there is a time soale and the maximum salary 
in that scale exceeds Rs. 40. 

Under the Central Provinces and Berar 
Municipalities Act, 1922, the power to employ 
servants is reserved with the municipel com- 
mittee not only by the general provimons of 
10(I) of the Act. but expressly by ¢ provisions 
of s. 25(1) of the Act. This cannot be 
exercised by the President of the municipality 
imleas 1t 4 delegated to hilm Dy a bye Iaw made 
under e AKITO undor A aY Or. un emt 
exercised in a case porated Beat (80) E 


framed un under 8. ja $. 2610) Employer of Anion 


appealing ey A 
aiene A 
ine refusal ak y o 
mote ee can be 

The rules framed under 8. chet eh de debris of the Central 
Provmoes and Berar Munic ties Act, 1022, 
are limited to appeals departmental 


cipal ed by any 
decision of the Afunictpal Committee to prefer 
an appeal. 
No Government servant has a vested 
to promotion; if a person though enti 
because of the length of his service or of his 
qualifications to promotion is not promoted 
in due course, it cannot be said that he hes 
been punished. Where, therefore, the Muni- 
Committee refuses to promote tts em- 


p. in due course, it cannot be as 
a punishment. The action of the Municipal 
Committee may be regarded as a punishment 

position 


only where as a result of it the 

of its employee is worsened. 

GAJANAN v, COLLECTOR, BULDHANA. 
61 Bom. L.R. 1402. 


————8. 27. Sæ Momiorpanrriza Act, 8. 
25(1). 61 Bom. L.R. 1288. 


————8. 67 (2)—Eapression “ 
smeni” in s. 67(2), meening 0 


rules in 
Proposal made under + 67(2) and publish them. 
expression of assesment” 
occurring s. 67(2) of the C. P. and Berar 
arin rege Act, 1922, means the principles 
underlying the ascertainment of the basis 
upon which a tax is proposed to be computed 
and it does Dot menn Arat roles tor the emcee: 
ment and collection of tax. Therefore, under 
the Act it is not incumbent on a m 
committee to include in the proposals made by 
it under s. 67(8) of the Act, the draft rules for 
the assessment, collection and refund of the 
tax proposed and publish them for inviting 
objections thereto. 
VALLABHDAS Vv. MUNICIPAL COMMITTEE, 
AKOLA. 61 Bom. L.R. 784. 


NEGOTIABLE INSTRUMENTS. 

A draft drawn by one branch ofa bank on 
another branch thcreof is not a negotiable 
instrument. 

Has Suxsu v. S. NATESA. 
61 Bom. L.R. 1127. 


NEGOTIABLE INSTRUMENTS ACT 
(XXVI of 1881), B. 84 (1)— ga drawn by 
one branch of bank on another branch thereof— 
Whether such draft a 


Appricabitity of 8. 84(1). 

on 84(7) of the Negotiable Instruments 
Act, 1881, is ted in its application to che- 
ques and it does not apply to every negotiable 
instrument. 

A draft drawn by one branch of a bank on 
another branch thereof is not a negotiable 
instrument. 

Han Semu v. S. NaTESA. í 
7 61 Bom. LR. 1127. 


1969.) 


NOTICE, by telegram. P . 
_ A notice given by telegram is a notice in writ- 
ing within the meaning of s. %1) of the Berar 
Regulation of Agricultural Leases Act, 1951. 
Appa Survive o. Vinrua BABA. 

61 Bom. L.R. 1671. 


NOTICE issue of 

ce se e ee 
venue 1928, do not prescribe that a 
notice l be given before the property of 
a defaulter is sold, it is a principle of natural 
justice that the defaulter must receive such a 
notice before his perty is sold. In the 
absence of any no the sale is Hable to be 
set aside. 

GANGARAM 0. DHARAMCHAND. ` 

61 Bom. L.R. 1638. 


OBITER DICTA, nature of. 

Even an obiter of the Supreme Court of 
India deserves the est and it is 
incumbent upon the High Court to 
Sea Sen ey a corteotly laying down 

wW. 

NABAYANLAL BANBILAL v. MLP. MIBTEY. 
61 Bom. L.R. (0.C.J.) 220. 


PARTNERSHIP ACT (x of 1933), 8. 14— 
Indian Trust Act (LI of 1882), Sec. 88, IU. (a) 
: ead oe 


of two 
oy monas to partner P— 
otice that out of entire amount of profit 
g with P, kalf to be given to 
within four days and that B wishing to break 


iransaction—Burden of proof—Whether onus 
af proof on party alag ikat transaciion is 
e ‘Burden of proof in such case how 
A consisting of two partners B 
was dissolved by a notice given by B to 
tember 26, 1045, stated that 
te of the notloe a net profit of Rs. 
by the partnership business 


and 

P on 
till the 
20,000 was made 


and that the amount of t was with P, 
that out of this amount P d pay palton tk 
to B within four days of the receipt of the notloe 


and that henceforth B wished to breek off all 
relations with P. On April 9, 1947, P purcha- 
sed certain for Rs. 10,500. On the 
question er the property becams a 
partnership aseet so as to given B a share 
eee 

se of the p out of the 
amount of profit in his belonging to the 


partnership:— 

Heald, aat aa Tio ena taa. mae 
was dissolved in 1945 and as B broken otf 
all relations wıth P and claimed an eight anna 
shure in the profits whioh he were In 
- the bands of P, the purchase of property 
could not be regarded as a transaction of the 
partnership, in the circumstances of the case, 
ao as to B a share therein on the ground 
that he was a partner. 

Even during the subsistence of a partnership, 
1r property m purchased out eee 
assets, it does not necessarily become partner- 
ship property, and where property is purchased 
not for the purpose of business or for the 
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PARTNERSHIP AOQT,* 8. 14—(Conid.) 


benefit of the firm the question as to the own- 
ership of the property must di the 
facts and circumstances of the case. 

The burden of proof that a transabtion is a 


succeed the party so alleging must put\ the 
Court in possession of legal and satisfactory 
ee ee to Dirnt toat 
ters of suspicion or even to p e conjecture. 


ULHASIBAI JETHMAL V. 5 
61 Bom. L.R. 103. 


———_S. 16. See Panrnensur Acr, 1982, 
8.14. 61 Bom. L.R. 103. 


———8. 50. 
8. 14. 


See PARTNERSHIP Acr, 1982, 
61 Bom. LR. 103. 


PASSPORT ACT (XXXIV of 1920), 8. 3— 

Indian Passport Rules, 1950, Rr. 3, 4—Whether 

s. 3 of Act and rr. 3 and 4 of Rules apply io 

Indian citizens. i 

The of a. 3 of the Indian 

Act, 1920, and rr. 8 and 4 of the Indian 

Rules, 1950, apply to all persons including 
citizens. 


ABDUL Ran v. Stare OF BOMBAY. 
61 Bom. L.R(8.0.) 1547. 


PASSPORT RULES, Rr. 3, 4. Ses Pass- 
PORT Aor, 1920, S. 3. i 
61 Bom. L.R{8.0.) 1547. 


PAYMENT OF WAGES ACT (IV of 1936), 
8. 2—Industrial Act (XIV of 1947 
compensation 


Whether 
—Section 2(¢) whether applies to lay-off compen- 
sation. 


Compensation payable for lay-off, under the 

of the Industrial Disputes Act, 
1947, is not wages within the meaning of the 
Pa t of Wages Act, 1988. 
Tay-off does not terminate or bring to an 
end contract of em 
Section 2(¢) of the Payment of Wages Act, 
1986, contemplates a pa t under some 
scheme like a Provident scheme framed 
under some enactment. 1t doe not app 7 to: 
any sum payable under the provisions of the 
Act itself. 
AnUSUYaBAL VITHAL V. J. H. MERTA. 

61 Bom. L.R. 1417. 


———S8. 15 (3). 

Section 15(3) of the Payment of Wages Act, 
1986, does not control the powers granted to the 
Authority under s. 18 of the Act. 

R R. Boor Facrory o. Fist Cwi Jupax, 
NAGPUR. 61 Bom. L.R. 39. 


——S. 18—Ctoil Procedure Code (Act V 
under Act 


waether controlled by s. 16 (3). ; 
The Authority under the Payment of Wages 
Act, 1986, has under s. 18 of the Act jumsdio— 
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tion to order a party before it to make dis- 
covery of the document in his possession. 
The words “all the powers of a Crvi Court 
under the Code of Civil Procedure, 1908, for 
the purpose of... the production of 
documents” in s. 18 of the Payment of Wages 
Act, 1986, refer to the provisions of O. XI of 
the Civil Procecure 1908, which deals 
with discovery, inspection and production of 
documents. 

Section 15(3) of the Payment of Wages Act, 
1986, does not control the powers granted to 
the Auth under s. 18 of the Act. 

BR. Boor Facrony ov. Fmsr Cva Joner, 
NAGPUR., 6l Bom. L.R. 39. 


PENAL CODE (Act XLV of 1860), 8. 2— 
Criminal Procedure Code (Act V of 1898), Seca. 
179, 6(1}—Indian Evidence Act (I of 1872), 
Secs, 16 ül (b), 8&—Foreigner committing 
offences within India though presen 
outside India at time of offence—Whether Indian 
to such person—Eaercise 


consirus Code with 

Under s, 2 of the 
the Code applies to a fi er who has com- 
mitted an offence within India notwithstanding 
that he was corporeally present outside India 
Se ecg oe ie enda ie 

o phrase “every person 
in s. 2 of the Indian Penal Code is that it com- 
rehends all without limitation and 
Frcapective: o nationality, allegiance, rank, 
status, caste, colour or creed. The section 
must be understood as com every 
person without exception such as 
may be specially exempt from pro- 
ceedings or punishment thereunder by virtue 
of the Constitution (see art. 861(2) of the 
Constitution of India) or any statutory pro- 
visions or some well- principle of 
international law, such as foreign sovereigns, 
ambassadors, diplomatic ts and so forth, 
accepted in the municipal Ew. 

Exercise of criminal jurisdiction depends on 
the locality of the offence and not on the na- 
tionality of the alleged offender except in a 
few specified cases such as ambassadors, 
princes etc. 

- The fastening of criminal liability on a 

‘oreigner in of culpable acts or omis- 
sions in India e a Athua bi 
to him notwithstanding that he is corporeally 
present outside India at the time. is not to 
giyo any oe tion to the lav; 

it is in respect of an offence whose locality 
is in India, that the lability is fastened on the 
pamon and thie punishmet iewardet Dy tae 

w, if his presence ın India for tral can be 
secured. 

It is Implicit in s. 8 of the Indian Penal 


dian Penal Code, 1860, 
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The of a document may be proved. 
Dy ern) afforded contents 
of the document. This mode of proof may be 


of considerable value where the 
cament purports to be a link in a 


disputed do- 
chain of” 


; 


or the of the 
limited though it may be, as also his knowledge 
of the subject-matter of the chain of corres- 


dence Act, 1872, only means that each one of 
the facts mentioned therein (the fact that g 


trery. 
Mosar ALI v. STATE oF B'say 
61 Bom. L.R{S.C) 58. 


————_ 8.3. See Pra Copa, 1860, S. 8. 
61 Bom. L.R. (S.C) 58. 


——_— 8. 4. Se Prena Cope, 1880, S. 3. . 
61 Bom. L.R. (8.C.) 58. 


8, 30. 
Cone, 1898, S. 154. 


See CRMNUL PROCEDUR 
61 Bom L.R. 1161. 


————_—_8. 34. See Pena Cona, 1860, S. 2. 
61 Bom L.RS.C.) 58, 


——Ss. 99. 
The ion contained in the first pars- 
of s. 99 of the Indian Penal Code, 1860, 
applies where a public servant aots irregularly 


[VÓL. LEI. © 


ene 


'1959.] 


PENAL CODE, S. 99—({Contd.) 
in the exercise of his powers, and not where 


of the Indian Penal Code, 1860, are not mu- 
tually exclosive in their connotation. Aocept- 
ance of a valuable thing by a public servant 
may amount to acceptance of gratification 
the meanmg of s. 161 of the Code. 
Brars u Porous BETKA. 
61 Bom. L.R. 837. 


——-—-8, 279—dcecused ‘or offen- 
ces under ss. 879 and 887—Offence 8. 337 
with Court's leave—Whether pro- 


under s. 278 and 887 of the Indian Penal 
Code, 1860, the com ing of the offences 
under s. 887 of the e will not prevent the 
prosecution from being continued under s. 278 
af the Code. ' 
BTATB V., KAMLAKAR 

61 Bom. L.R. 1674. 


—_———8. 300, Exception 1—Accused tried 


perton. 
who was tried for an offence 
under s. 802 of the Indian Penal Code for the 
dcfence stated that 


3 


he lost his self-control, took out a small pen- 
knife and dealt five or seven blows with it 
on his wife's person. On the question whether 
Exception 1 to s. 800 of the Code was available 
to the accused:— i 

Heid, that the incident which the accused 


alleged had po ine inthe feld In. mie moralng 
was not suficient in law to constitute grave an 


it is extremely hasardous to appl Eweeption 
1 to a. 300 of the Indian Penal e to a case 
like the above merely on the ground that 
offences against marital rights are made pu- 
nishable in India. What has to be considered 
in a case of this kindis whether provocation 
which was offered was of a kind which would 
cause a reasonable man belonging to the same 


. 
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social stratum as the accused person to lose 
his of self-control. 

e bere word of an accused person is not 
sufficient to discharge the burden of proof of an 
exception. There must be some corroboration, 
direct or indirect, of the statement of the 


acoused 
JARAM Pascua D. STATE, 
61 Bom. L.R. 35. 


———-§. 304A—Rash and negligent act of 
accused causing death—lVhether such act or 

7 omission could be a remote cause of death 

section 304A. 

Under s 804A of the Indian Penal Code, 
1860, the rash or negligent act of the accused 
which causes the death of the victim must be 
the immediate or imate cause of death and 
not any act or ilegal omission which can be 
said to be a remote cause of death. 

STATE v. CAINUBHAI HARIDAS. 
61 Bom. L.R. 1309. 


——--—§. 336. See PENAL Cope, 1860, S. 
279. 61 Bom. L.R. 1674. 


t, 337. See PENAL CODE, 1880, S. 279. 
6i Bom. L.R. 1674. 


pace 405. 3 
Section 408 of the Indian Penal Code, 1860, 


does not contemplate that the p in 
respect of which an offence beeen Drank 


of trust may be committed must be 
which belonged to the complainant. 
there is entrustment of property,.it matters 
little whether the complainant on whose 
behalf the property Is entrusted is the owner 
thercof or not. 
STATE v. DAHYALAL DALPATRAM. 

61 Bom. L.R. 885. 


—————8. 409—Acæused collecting amount 
of fine from landholder in his capacity as public 
seroant-—Accused misappropriating such amount 
—State not entitled 1n law to enforce fine— 
Whether accused had committed offence under #. 


409. 

* Section 409 of the Indian Penal Code, 1860, 
merely requires that there must be entrustment 
of property to a public servant and breach of 
the trust committed by him in respect of the 
property entrusted. It is not necessary under 
the section that the property in respect of which 
the offence is committed must be shown to be 
the property of the State. Therefore, where 
the State 1s not entitled in law to collect 
an amount from the tax-payer, and the amount 
is received by a eee a pubio 
servant in exercise of his duties, he holds the 
amount for and on behalf of the State and in 
his hand it becomes part of the public fund and 
if he misappropriates that amount, he commits 
the offence of ariminal breach of trust. , 

Section 405 of the Indian Penal Code, 1860, 
does not contemplate that the property in 
respect of which an offence of criminal breach 
of trust may be committed. must be property 
which belonged to the complainant. Provided 
there is entrustment of property, it matters 
little whether the complainant on whose behalf 

. 
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PENAL CODE, 8. 409—Contd.) 
the- property is entrusted is the owner thereof 
or not. 


The accused as a Talati employed under the 
revenue department was invested with autho- 
rity to collect land revenue and fines ordered 
to be recoved under tho Land Revenue Code 
from landholders. The accused prusuant to 
an order of the Mamlatdar collected a certain 
amount of fine from a landholder. The 
accused misa this amount. It was 
found that alleged liability of the land- 
holder for the amount callected by the accused 
could not have been lawfully by the 
state by revenue or other lawful process. On 
the question whether the accused had com- 

le under s. 409 of 
e:— 

Held, that as the accused was a public servant 
and had received in his capacity as a public 
servant the amount of fine, he was entrusted 
with that amount and he was bound to pey 
the same in the Government Treasury or to 
account for the same under the rules made in 
that behalf by the Land Revenue Code and 
as the accused had misappropriated the amount 
entrusted to him, he had committed criminal 


of accused, 
A t was filed aocused Nos. 
1 and 2 with having committed an offence 


sion of that offence. It was alleged 

complaint that acoused No. 8 persuaded the 
complainant to enter into a contract shipping 
a oartan APARRI OF Daina WIN A Pim on, a 
representation that Nos. 1 and 2 
Ree Varennes ‘of thie feet ad Gat dened 
Noe. 1 and 2 confirmed the representation and 
it turned out, after the contract was broken 
and the t was not booked, that 
accused Nos. 1 and 2 were not the partners of 
the firm but some other persons were 1n truth 
the partners ‘of that firm and that but for the 
representations made, the complainant would 
not have entered into the contract:— 

Held, that the use of the expression ‘‘cause” 
in s. 415 of the Indian Penal Code postuletes 
a direct and proximate causal connection 
between the act or omission and the harm 
and damage to the victim, and 

that as, in the present case, there was no 
direct relation of cause and effect between the 
to be made and the 
harm and to the complainant as a 
result of the breach of the contract, an offence 
under s. 415 of the Code was not committed in 


consequence of the accused persuading the 
complainant to enter mto the contract for 


= 420. See PENAL Cops, 1860, S. 2 
61 Bom. L.R. (8.C.) 58. 
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_PENAL CODE, 8. 420. See PENAL CODE, 


1860, 8. 415. 61 Bom. L.R. 1648. 


————-8. 482. See Prenat Copz, 1880,, 
8. 486. 61 Bom. L.R(S.C.) 603. 


——_8. 486—Peraon accused of affixing 
counterfeit mark—Whether such person can be 
held guilty of offences under ss. 486, 487 and 
482 where chistence of genuine mark or goods of 
truc nature not proved. 

Sections 482, 486 and 497 of the Indien 
Pena] Code, 1860, require that before a person 
can be held guilty of a counterfeit 
mark or to have affixed a mark on e 
receptacle containing goods of a ‘quality o¥ 
nature different from the real nature,” there 
must be proof of the existence of some genuine 
mark or goods of the true nature. 
Grorvury Manners & Co. v. STATE 

61 Bom. L.R.(S.C.) 603. 


See Prenat Copm, 1860 
61 Bom..L.R.(8.C.) 603, 


POLICE ACT (F of 1861), 8. 7. 

There is no provision either in the Police 
Act, 1861, or Regulations to restrict recourse to 
taking disciplinary action against a police 
offfoer’s action to acts done by him during the 
course of employment only. 

MaDHOSINGH v. STATE oF BOMBAY 
61 Bom. L.R. 1537. 


———-S. 487. 
8. 486. 


, POST MORTEM EXAMINATION. Ses 
Evidence. 


61 Bom. L.R. 1271. 


PRANT OFFICER—Jurisdiction: to enlarge 
time. 
Under s. 20(3) of the Bombay T 
Agricultural landè Ach 1945, dis Manian 
has jurisdiction to extend the time originally 
fo. cee 
of the Act to pay the arrears of rent. 
Prant Officer, as an 
also jurisdiction to 
by Mamlatdar within which the tenant 
Bosak Kumar v. Nagios or o Ee 
BONAJEE KRISHNAJI V 
61 Bom. L.R. 156. 


PRESIDENCY SMALL CAUSE COURTS 
ACT (XV of 1882), 8. 41— Rents, 
Hotel and House Rates Control Act 
Bom. LVII of 1947), Sec. 88—Defendant sub- 

ppe to plaintif] before coming into- 
Jorce of Bombay Reni Act—Defendant in 1954 


fling qecdmeni application agana 
under 8. “1 of Aa XV of 1889 and Obtasniay 
order in kis favour—Suti by plaintiff against 
Ciiy Cwil Court under 
s. 47 of Act XV of 1882 for declaration that 
defendant’s cfectment application act of trespass- 
“P in j lovee 
Bom. Act LVL of 1947—Jurtedicton of Bombay. 
Civil Court to entertain swit— Whether sai 
mi ambit of 8. 25 of Bom. Act LVL of 1947. 
The defendant subiet certain premises to 
the plaintif in Apri] 1945 on a monthly rent, 
and the plaintiff continued to be in exctusive 
possession and occupation of the premises and 
paid the rent to the defendant. In 1954 the 
defendant filed. an ejectment ane 
against the plaintiff in the Court ‘of Small 


1959.] 


PRESIDENOY SMALL CAUSE COURTS 
ACT, 8. 41—(Conid.) 


Causes, Bombay, under s. 41 of the Presidency 
Small Cause Courts Act, 1882, to recover 


however, an order in favour of the de- 
fendant, The plaintiff then filed a suit in 
the Bombay City Court under a 47 of the | 

de- 


Presidency Small Cause Courts Act for a 
claration that the defendant’s ejectment appli- 
cation was an act of and that the 


defendant was not enti 
sion of the ota bis plaint the planta 
after, ing himself as a lawful sub-tenant 


af the defendant stated tnat he was entitled 
to the protection of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947. 
The defendant inier alia contended that the 
plaintiff was not his sub-tenent but was in 


of the premises as his Hoensce-and 


occupation 
that the suit as framed by the plaintiff could 
not be entertained by the Bombay City Civil 
Held, that as the order of possession obtained 
by the defendant was under the summary 
Kaare provided cade Chapter Vir of tie 
Small Cause Courts Act, the 
laintif was entitled to that order 
Alling a sult as contemplated 
47 of the Act, 
that merely beoause of the statement In the 
plaint that the plaintiff was entitled to the 
under the Bombay Rent Act, the 
suit did not fall within the ambit of s. 28 of 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act, and 
Fir mere peli eecieccrar ag Finer LCoa 
had jurisdiction to entertain the suit. 
ABDUL Kayun o. Baran 
61 Bom. LR. 1223. 


———S. 46. See Peesmency Smart 
Cavar Coumrs Act, 1882, 8. 41. 
61 Bom. LR. 1323. 


———5S. 47. See PRESIDENCY SMALL 
Cava Covers Acr, 1832, 8. £1. 
61 Bom. L,R. 1223. 


cation registered as suit— ruk arpi 
cation pg lea po plaint in 
ee (det F of 1908), O XXXII, 


E E a tcOarae 
Courts Act, 1883, Se ee angis doai- 
ment which, besides con a ‘or 
being allowed to sue Pre aoa. alao 
contains a statement of the There- 
fore, where an tion to sue asa 
before the Court 
the fallen asi registered as a milt, sumh 
Application, itaedf Becomes ‘the plaint in the 


Thain ENN , 
61 Bom. L.R. 497. 
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PRESIDENCY-TOWNS. INSOLVENCY 


ACT (IIT of 1909), 8. 9(e}— Civil Procedure 
Code | Ad of 1908), O.XXI, r. 93—Pro- 

en Art (F of 1920), See. 6(e)-— 
Act of wen committed under s. Xe) 
of Act ILDI of 1900—Whether act of moona 
committed y on valo being confirmed under Q. 
XXI, r. 92, o Š 


ies 
under s. 9(e) vag tients Ae 
Act, 1909, it is en roperty 
in old public auction and and knockad dows 
t bidder and Itis not ee 
ie the sale should have been 
under O. XXI, r. Baar ie) Cea Peace 
Code, 1908. 


JIVANLAL V. PRaMODCHANDRA. 
61 Bom. L.R.(O.C.J.) 110. 


‘PREVENTION OF CORRUPTION ACT 


II of 1947), 8. 4(1)}—Indian Penal Code 


Act XLV of 1860), . 161, 165—“Gratifica- 
tion”, Sicani o ezpression—Person accused 
of offence s. 161 proved to have taken 
other than remaneration— 
presumption to raised by Court. 

under s. 41) of Prevention of Co 


Act—Purden of proo ee 

to prove that accepted as 

reward such as ALT, T61 Naturo 

gepbe 
gratification” as used in 


pe gae o uable thing” as used in s. 165 
of the Indian Penal Code, 1869, are not mutual- 
ly exclusive in their connotations. Acceptance 
of a valuable thing by a pubHc servant may 
amount to acceptance of gratifieation within 
the meaning of s. 161 of the Code. 


Section 4{7) of the Prevention of Corruption 
with the 


Penal Code, 1860, namely, that grati- 
fication wes accepted or agreed to be accepted 
or attempted to be obtained as motive or 
ee ae a ees, 
section imposes upon 
Gait a prived tak: bests ccna 
obtained or to accept or attempted to 
obtain tion other than remune- 
ration, the burden of proving that it was not 
as 2 motive or reward that the gratification was 
to .ralse the 


rescribed by s. 

tion Act when it is proved that the 
public servant tried for an offence under s. 161 
of the Indian Penal Code has received grati- 
fication. 

The presumption is not one which is ae 
to be rebutted evidence establishing 
pi nd reasonable 
doubt. If the person pabllite ennen 40 
able preponderance of pro ty eno to 
support a verdict in a civil action, that the 

Cee wis dok ds ee ee 

doing or forbearing to do an “official 
act, the burden may be deemed to be 
discharged. 


STATE v. PUMDLIX BHIKAJI 
; 61 Bom. L.R. 837. 
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PREVENTION OF FOOD ADULTERA- 
TION AQT (XXXVIII of 1964), 8. 2. See 
PREVENTION or Foop ADULTERATION AOT, 
1954, 8. 7. 61 Bom. L. R. 444. 


S. 7—Seroent selling- adulterated 
article of food in abeence of masier—Whether 
ee ee eg 16 
1Xa 

Under s. 7 of the Prevention of Food Adul- 
teration Act, 1954, the master is Hable for the 
acts of his servant committed by him in the 


servant sells any commodity or any 
food stocked for sale by the master of the shop, 


the master is deemed to have authorised the, 


sale of such article by the servant. Therefore, 
if the servant sells any such article of food 
which is adulterated within the meaning of 
a. 2(1)(a) of the Act, the master, though not 
present when the sale is made, can be convicted 
of an offence under s. 16({1Xa@) of the Act. 
BUDHMAL Fousmar V. Tue STATE. 

61 Bom. L. R. 444. 


8S, 16(1)(a). . See PREVENTION oF 
Foon ADULTERATION Acr, 1954, S. 7. 
61 Bom. L. R. 444. 


PREVENTION OF FOOD ADULTERA- 
TION RULES, 1955, A B, Bule A. 
11.05—Buiter prepared Dahi or curd 
màether comes within definition of butter in r. 
A. 11.06. 

Butter 


‘61 Bom. L. R. (P.B.) 1176. 


PRIVILEGE—Defamatory statements 
made before police officers in course of 


regular 

statements made before police 
officers in the course of a in 
under the Criminal Code, 1898, 
are not absolutely but a 
to be destroyed by proof of malice. 
Manori SADASHIV V. 


61 Bom. L. R. 143. 


PUBLIG PROSEQUTOR. See Canaan 


Procepung Cops, S. 198B. 
61 Bom. L. R. 450. 


RAILWAYS ACT (LX of ld Pe 8. 74-B— 
rae consigned in open 


at Rainy i Nole T- Coo found ort fa 
Eh pn fears 


ther words “destruction, 
in $. 74-B includes loss. 
The words ‘“‘destruction, deterioration or 
damage” in s. 74B of the Indian Railways 

Se aor ee a Therefore, 
tie anion not grant immunity to the 
1 care of Jom were the groda ate 


Jrw. hl giochi. eae E 
61 Bom. L. R. 682. 
s 
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under s. 74-B—Whe- 
or damage” - 
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RAILWAYS ACT, 8. 74C. Ses Rar-ways 
Act, 1880, 8. 74-B. 61 Bom. L, R. 682, 


135 ke Local Authorities’ 
XXV of Ti pean 8 Sec. (1) & piilun Y 


affect of. Š 
Section 185{2) of the Indian Railways Act, 
1890, empowers the Central Government to 
t an officer only for the Hmited 


under s. 185{1) of the Act or enquire into the 
existence of the notification. If he hold that 
there is no notification, he must 


proceed to dismiss the application 
ee) of the Act. 


pa the 
over ect-matter of 
therein. mie 


61 Bom. L. R. 1097. 


REGISTRATION ACT (XPI of 1008), 
“Under Hindu law a partition by 
properties ` of to Alearen 


themseives from the rest of the coparcenery 


‘ 
, 


1059.) 


REGISTRATION ACT, 8. 17—{Contd.) 


does not come within the perview of s. 17(7)(h) 
or the Act and is, therefore;:not compulsorily 


Nawr Bars Grra Bar. 
61 Bom. L. R. (8.C.) 523. 


HENT Act, 1M7, S. 2. 61 Bom. L. R. 1312. 


REPRESENTATION OF THE PEOPLE 
ACT (XLII of 1950), S. 27— x 
the People Act (XLIII of 1961), Ss. 100(1X 


Entry 5—Legislative 
Act (37 of 1967) § Secs. FEDEKO, 18(0Xiïi) 
—General Clauses Act (I of 1897), Sec. 3(31)}— 
CP. and Berar M Act, 1922, Secs. 
240, 241, 243— Madhya Pradesh Local Authori- 
rities (Electoral Offences) Act la (I of 1952), 
See. 2(3)—C. P. and Berar Local Fund Audit 

of 1933), Sec. 3—C. P. and Berar Local 


sion tn Fourth Schedule of Act 
XLII of 1950 whether includes cor- 
poration— notified area commiilee a 

within the ton in Fourth 
8 embers selected from urban- circles 
of J Sabhas ing to State 
wheiher right to get names entered in 
electoral roll of local 


expression ‘municipality’ used in the 
Constitution of India as well as in the Fourth 
Schedule of the R tation of the le 
Act, 1930, inciudes all bodies entrusted 
the administration of municipal affairs of a 


People Act, 
Section oT g the Representation of the 
Act, 1950, confers on all the members 
of local authorities specified in the Fourth 
Schedule of the Act, a right to their names 
onitered eee e local autho- 
Pi a EREA Therefore,” under the 
Sabhas (Rural 
Gaei ln the Foti Sebedels to the Aot 
rela to tho Stata of Bombay, sach ae 
erred not only on members selected from 
Fil aola athe Janapeds Sblus bat eee 
on members selected from urban circle of the 
Janapada Sahhas. 

The Electoral Registration Officer erroneous- 
De ee 
notified area committees in the Vidarbha eleo- 
toral roll of the Vidbsarbha Local Authorities 
members to the 


attracted the provisions of a 100(1\ dX Hd) & 
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REPRESENTATION OF THE PEOPLE 
ACT, 8. 27—{Contd.) 


{ivo} of the Representation of the People Act, 
1981:— 

Held, that there was no reception 
of any vote within the meaning of the first part 
or cL (etf) ora. 1 100G) oAthe Aot ovea aumum 
ing tha the members of the notified area 
po ar vier oe poroe pig eps ag 

that under s. 62 of the Act the votes cast by 
these members were not void and, therefore, 
these could not be deemed to be void votes 


within the of the second part of cl. (tid) 
of s. 100{7)(d) of Act, and 
that the n contemplated fn 


cl. (io) of s. 1001) 
com of the provisions of the Constitu- 
tion of India or of the provisions of the Act or 
of the rules or orders made under the Act, and, 
therefore, non-com ce with the 

of s 27(2Xa) read with the Fourth Schedule 
or tie Represetitaian or the Poopii Aet 1980, 
does not fall within the scope and ambit of 
cl. (iv) of s. 100(1}(d). 

RAMDAYAL V. 


REPRESENTATION OF THE PEOPLE 
anI XLIII ae 1951), 88. 116A, 116B— 
Tribunal filed in High 

withdrawal 


aari Bira 
oe Se) cntering teopooul theron Whathe, 
such order a decision within s. 1146B8—Order 
tokether open to review. 
The “decision of the Court” 


otherwise. an order of the 
Court withdrawal of the 
filed against the under s. 116A of the 


A e ak E a A of tha ALU and 


such an order is final and conctustve and not 

open to review by the High Court. 
Quasre: Whether in view of s 116A(2) of the 

ting to the withdrawal. 


wT of section True ees ae 
ment how to aspect of 
agency in elections. 

In order to come within the ambit of the 
term ‘corrupt practice’ under s. 128(4) of the 
Represeritation of the People Act, 1961, there 
must be a false statement of fact by a candidate 
or his agent which is made in tion to the 
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REPRESENTATION OF THE PEOPLE 
ACT, 8. 123—(Conid.) 


such matters cannot judge these statements in 
the light of their decency or destrability in so 
far as they are political statements not calcu- 


fabe statement of however unfound: 
or however unj It is only when the 

person beneath the politician is sought to be 
Tulad aiid his honea. integriiy sad vanaty 
and such a statement is 


character and conduct 
is made; and once it is established that such a 
statement was made, the question whether 
there was malice or not is immateriel. In 
Sa oe be natare of tie statement 
made, the must teke into consideration 
all the circumstances the 


a including 
occasion when it was published or made, the 


precautions or care taken by the publisher to 
ee ae 


] t candidate, as 
teally not independent being supported 
by other parties or t persons of 


other parties will niot amount to an attack on 
his personal character. 
Supa Laxman D. 8. A. Danae. 
x 61 Bom. L. R. 500. 
. REPRESENTATION OF THE PEOPLE 
{SEGOND AMENDMENT) AQT (XXVIII 
Rha 8. 74(2)—Central Provinces and Berar 
Acd (LI of 1922), Ss. t of 97) 
pre &(j)—General Clauses Act (X 
S.-6-—Whether s. 74(2) of Act 1956 


1X3 
o rero 
imposed in 


or elections to local focal bettors = 


Section 748) of the Representation of the 
People ( Amendment) Act, 1056, was 
in 


the cations incurred by a 

priòr to the coming into force of that Aot on 
August 28, 1956. 

. The ae AN of the Central 
Provinces and Berar M ties Act, 1922, 
refer not only to a cation imposed in 
respect of municipal e or elections to 


tol gai but also to a disq 
in -respect of elections to State Le- 
je a ee 


. 61 Bom. L. R. 1141. 


REPRESENTATIVE UNION. See Bow- 
BAY lepusraiar RELATIONS Act, 1047, 8. 18. 
61 Bom. L. R. (0.0.J.) 967. 
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RULE AGAINST PERPETUITY. See 
TRANSFER oF Property Act, 8. li 
61 Bom. L. R. 1170. 


RULE NISI, t of. See Sea Cosroms 
Act, 1878, 8. (shia). 
61 Bom. L. R. (O.0.J.) 1482, 


RULER, entering into contract. See Sav- 
RASHTRA ADJUDICATION OF (SPECIAL Courts) 
Sorrs ORDINANCE, 1949, 8. 4. 

61 Bom. L. R. (F.B.) 20. 


RULER, former Indian State. See CIL 
Procepugs Conr, 1908, 8. 88. 
61 Bom. L. R. (O.C.J.) 651 


SAURASHTRA ADJUDICATION OF 
SPECIAL COURTS) SUITS ORDI- 
QE, 1949 (No. LXXII of 1949), 8. 4— ` 
Saurashira Sulis against Government (Abatement 
and Adjudication) Ad ar of 1961), Sec. &1)— 
Consittution of India, Art. bat eae oes 
plated by s. 41Xi) of Ordinance, nature of— 
Contractual ‘obligation undertaken 


Salls within s. (1) of Ordinance—Abatement 

such swil by virtue of s. a ere 
— Suit whether barred under Ari. 863 

tution— of merging State 

by successor Covenant —W helher 
e an be A R eee by oe 
Meee a righis of 


Bection 4(7) of the Saurashtra Adjudication 
of (Special ) Suits Ordinance, 1949, 
contemplates suits which sound in tort and 
not sults in contract. 

Where the Ruler of a State, previous to its 
integration with the State of Sayrashtra, had 
entered into a contract with the plaintiff and 
the plaintiff filed a suit against the State of 
Saurashtra to enforce the contractual obligation 
undertaken by the Ruler, on the question 
whether the suit fell within the ambit of 
s. 41) of the Saurashtra Adjudication of 
(S a Courts) Suits Ordinance, ESN 

d, that the e ‘an done or 
omitted” in s. Ui) of the Ordinance means 
anything done or omitted unilaterally, 

that what was done by the Ruler was to 
enter into a contract with the plaintiff which 
was a bilateral act and the cot was 
Bot of eny dglit or remedy rear ag ge Oy 
thing done or omitted to be done, but 
sult was for the enforcement of the contract 
entered into between the tiff and the 
Ruler, and hence the suit not fal within 
s. 4 of the Ordinance, and 

that, therefore, the suit did not abate by 
reason of the provisions of s. 8(1) of the 
Saurashtra Suits against Government (Abate- 
ment and Adjudication) Act, 1951. 


When a ci seeks to enforce his contraco- 
tual right or his ts under the ordinary law of 
the land, he is asserting those 
rights against State, the State cannot rely 


on the provisions of art. 868 of the Constitution 
of India for con that because the liabi- 
was taken over the State from the 
State under a covenant, the t of 

the citizen cannot be adjudicated in a Court 
es provided by art. 868 of the Constitution 


1959.) 


SAURASHTRA ADJUDICATION OF 
SPECIAL COURTS) SUITS ORDINAN- 


, 1949, 8. 4—{Contd.) 
The covenant iteelf may be looked spon 
as a waiver by the Covenanting State of its 
_ Tight to ignore te rights of the citizen of 
- "the State of ch it is the successor. 
BHOJRAJJI V. SaunasuTRa STATE. 
61 Bom. L, R. (F.B.) 20. 


SBAURASHTRA AGRICULTURAL DEB- 
TORS’ RELIEF ACT (XXIII of 1952), 8. 5 
—Saurashtra District and Subordinate Civil 
Courts Ordinance, 1948 (XI of 1948), Ss. 17, 19— 


Bombay use ee Debtors Relief Act (Bom. 
XXVIL of 1939), Secs. 4, 7, 8, 16— 
Debtors Act (Bom. XXV. 


of 1947) s. 46-—Whether constituted tender 
a: 5 of Sawrashira Ad XXIII of 1958 a 
Cowrt— Assistant J under Saurashira ordi- 


A Board constituted under s. 5 of the Sau- 
eashtra Agricultural Debtors’ Relief Act, 1952, 
ds a Court. 

- Where under Notifications imued by the 
Government of Saurashtra under ss. 17 and 19 
of the Saurashtra District and Subordinate 
oa Ordinance, 1948, an Assistant 

u was em i T 
ps ea aA EAE al 
would lie to the District Judge and as may be 
referred to him by the Distriot Judge concerned 
and the Assistant Judge. wat invested mta 
powers to entertain peals from the 
ooroes and orders of “sabordinate Courts” as 
“would lie to the District Judge: 

Held, that the Assistant Judge, to whom an 
geo filed against an award made a 
, constitu 


ted under s. 5 of the tra 
Agricultural Debtors’ Relief Act, 1952, was 
transferred the Disrtict Judge concerned, 
had j m to hear the appeal, as the 


creating 

tribunal shall be a Court for the Hmited purpose 
of certain sections of certain enactments, then 
the tribunal is not a Court in the sense in 
which the word “Court” is used in the context 
of hierarchy of Courts established in the 
Union of In . 
KESHAVLAL V. Asst. JUDGE, JUNAGADH. 

61 Bom. L. R. 124, 


AOT (EEPE BARKHALI ABOLITION 
XXVI of 1951), S. 3(1)—Jtwat grant 
aubordinate Girassia—Whether grantee ca 


grani “BarkhaHdar’ a dioa Go Act. 
A limited t such as a grant as Jiwal by a 
subordinate Girasala is covered by the 
of “Barkhalidar” in s. 2(1) of the Saurashtra 
Barkhbali Abolition Act, 1951. 
MxnamwaLa BHAYAWALA 0. VALBAI. 
61 Bom. L. R, 939. 


e 
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SAURASHTRA BARKBALI ABOLITION 


State of Saurashtra, an 
at between the Ruler the Government of 
India under which the lands were regard 
lawfully granted to the petitioner but subject 
to the restriction that grantee was not to 
evict the tenants on the lands. After the 
coming into force of the Saurashtra Land 
Reforms Act, 1931, the Government of Sau- 
rashtra by a nottfloation dated July 20, 1954, 
declared the Oner @ subject to 
the provisions of s. 18 of the Act, and conditions 
imposed by the Government of India that be 
could not evict tenants were in 


in the notification. In the mean on 
March 21, 1952, the petitioner applied for am 
order of allotment of ‘“garkhed ” under 


s. 19 of the Act read withr.4 On the question 
palin) the petitloner’s application could be 

Held, that as the condition moorporated in 
the arrived at between the Ruler 
and Government of Indis was pocepted by 
of it, it 


the , who had 
enured for the benefit of the tenants for whose 
benefit it was imposed, 

that as the notification which declared the 
petitioner a girasdar, expressly the 
rights of the tenants and a disability 


upon the petitioner preven bim fron 
evicting the tenants in the lands of which he 
was declared a , that dedlaration also 
enured for the benefit of the tenants under s. 18 
of tar ee Land Retorns Ach 1001, and 

that, therefore, the petitioner's application 
could not be granted. . 

. 


Oe 


‘A 
e 
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BAURASHTRA LAND REFORMS ACT, 
8. 2—{Conid.) 


The rights which a tenant has and which are 
not limited or abridged under s. 18 of the 
ea eter teu an the Suier 

as 50 as tenancy 
is Therefore, where there is statu- 
tory determination“of tenancy under s. 12 of 
the Act as a result of an order of allotment of 


an 


not to im any conditions upon or 
not to the of the tenants in the 
land of which the is declared a girasdar. 


—————-8. 12. See Savrasurea Kann RE- 
FORMS Act, 1951, S. 2. 61 Bom. L. R. 44. 


———-8. 18. Sec SAURASHTRA Lanp RE- 
worms Act, 1951, S. 2. 61 Bom. L. R, 44. 


———-8. 19. See Saveasnrra Lann Re- 
woums Acr, 1951, S, 2. 61 Bom. L. R. 44. 


“—_—-8. 20. See Saunasurea Lanp RE- 
worus Act, 1951, 8. 2. 61 Bom. L. R. 44. 


———-8. 28(1). Ses Sacnaserea LAND 
Rrerorms Acr, 1951, 8. 2. 
61 Bom. L. R. 44. 


———-8. 39. See SaunsaseTea Lanp RE- 
poums Act, 1951, 8. 2. 61 Bom. L. R. 44. 


SEA CUSTOMS ACT (VILE of 1878), 8. 29, 
See Bea Customs Act, 1878, 8. 87. 
61 Bom. L. R. (O.C.J.) 1. 


———-8.29B. See Sea Cosroms Act, 1878, 
8. 87. 61 Bom. L. R. (O.C.J.) 1 


See Sea Customs Acr, 1878, 
61 Bom. L. R. (0.C_J.) 1. 


——~——8. 39. See Sea Cusroms Act, 1878, 
8. 87. 61 Bom. L. R. (0.C.J.) 1. 


————-8. 86. See Sea Cusroms Act, 1878, 
8. 107. 61 Bom. L. R. (O.C.J.) 1482. 


———-8. 87—-Constitution of India, Art. 226 
— Assessment order wader s. 87 whether adminis- 


————-. 30. 
8. 87. , 


writs when alternative 
to petitoner—Whither customs axthority in 
real value of goods bound by price 
skown on value of invoice 


æ del (XP 
ao Income-taz Act (XI of 1922 
(8), 37. 


ss. 23 
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-BEA CUSTOMS ACT, 8. 29-—(Conid.) 


An assessment order made under s. 87 of the 
Sea Costoms Act, 1878, is an administrative 


between 
and a -Judicial order does not lie merely 
in this t in the cone of a quasi-judicial order 
a writ of cerHorari can be The more 
fondamental difference between the two orders 


is that in the case of a -judicial order 
the Court must require demand from the 
authority his functions that he wii 
conform to the process. 


judicial 
In making an assessment or in issuing a short 
levy hotie under tip Boa Customs Act, 1878; 


it should not hear the petitioner and the 


for 
the purposes of Sea Customs Act, 1878, the 
Customs authorities are not bound by the 
shown on the invoice the Importer. 

of evidence 
value is. But 
that plece of evidence may be discarded if the 
authorities take the view that it is not a 
genuine document or if they take the view that 
over and above the price which is being paid 
some other consideration has passed under 


Section 80(b) of the Sea Customs Act, 1878, 


importer. What is is the cost of 
the goods, whoever the importer ma be. 

esa of 
the, customs autho may 


has got to be determined ahd ascertained under 
3.80%b) of the Sea Act, 1878, which is- 
the cost of the goods of like kind and quality 
at the place of importation. — i 
GLAXO LABORATORIES 0. VENKATESWARAN. 

= 61 Bom. L. R. (O.C.J.) 1- 


1959.] 


SEA CUSTOMS ACT, 8. 167—Imports and 
Baports (Control) Act XVIL of 1947), Sec. 3(2) 
ind Art. 2 


“onhe” in 2. 187 (37X0) whether means oe 


value” as in s. 30 or cost 

relevant for of affence ae ih 
— ( -Prerogative writs—B 

when skould Court grant—Consiruction 


statutes—Penal staiuiss how to be construed. 


The “valus” in's. 187(37Xc) of 


expression 
the Sea Customs Act, 1878, means “real value” ” 


of the goods as to be stated under 
s. 29 of the Act and as defined in s. 80 of the 
Act. 


Where the import or licence speaks 
only of c.f. value of the goods, it Is the oif. 
value of the goods and not the real value of 
the goods that is relevant for the purpose of 
the offence to have been committed 
under s. 167(8) of the Sea Customs Act, 1878. 

In oases where small penalties are imposed 
by the customs authorities and no fundamental 
right of the subject is violated, the Court should 
be slow in Rule Nisi unless it ts satis- 
fled that a prima facie case has been made out 
for the interference of the Court by issuance of 
any of the extraordinary writs, 
cumstances of the case demand its interference. 
A petitioner who secks relief from the Court 
by tesnance of any of the tive writs 
should take care to set out in his petition the 
reasons wh: ee oe ee 


ee tho Ast by appealing to higher 


Tinea gauss construed with: reference 


to the true meaning and the real intention of: 


the Legislatare. 
Panman & Co. v. V. R. GUPTE. 
61 Bom. L. R. (O.0.J.) 1482. 


—8. 178A—Foreign Exchange 
lation Act (VII of 1947), Se. 81), 23, 
Constitstion of I: Arts. 1X1 Dg) Age 


t. Wed a ae of tae of o EAN 
reasonable within Art. 1A ee 83.4 of 
Foreign Eachange 
es Cutan ac tale laces Aa 
that led goods in persons 
to 


Peer n la 
"Beotion 172A o of the Customs Act, 1878, 
does not the constitutional tee 
afforded b art 10(7X(f) and (2) of Consti- 
tution of is concerned. 

ee RAA: of the eee 
Regulation Act, 1947, is not to incorporate 

provisions of the Sea Customs Act, 1878, into 
the Fore; È Act, 1947, 

iso 


but the 
imposed by sub-ss. (1) and (2) of s. 8, sub-s. we 
of s. 12 and cl. (a) of subs. 1) of s. 18 in 
Sea Customs Act, 1878, certain modifi- 
cations in s. 188 of the Ses Customs Act, 1878. 
Under Item 8 of s. 107 of the Sea Customs 
Aot, 1878, tho ey to poy ponalty aris 
only when it is proved that the person proceed: 
ed against is concerned in the importation in 
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and.the cir- _ 


are IKIN 


ting the restrictions’ 


e 
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SEA! CUSTOMS ACT? 8. 178A—(Contd.)- 


Indie or exportation from India of goods con- 
to the provisions of the law. The mere 
that. tho goods found in a person’s 


September 4, 1889, or that it was brought on 
the Indian soil subsequent to that date on the 


of a licence in that behalf” 

by the Reserve Bank of d duty thereon: 
was paid, if any was pa’ 

8 made in ent by the sponsor 


of a Bill may be referredto by the Court for 


the limited of ascertaining the condi- 
tions p at the time which actuated: 
the sponsor of the Bill to introduce it and the- 


extent and urgency of the evil which he sought 
to remedy. 
Poxsras v. D. R. Koei 

61 Bom. L. R. 1230.. 


————S. 182. See Rea Cusroms Acr, 1878, - 
8S. 87. 61 Bom. L, R. (0.0.J.) 1. 


——_——8. 182. See Sra Cosroms Acr, 1878, 
8. 178A. 61 Bom. L. R. 1230. 


———8S. 182—Civil Procedure Code (Act 

V of 1908), Seo. 11—Constitution of India, 

ae ren ee 
Oe or orderi made eg 


made under the provisions of sa. 182 and 188 
of the Sea Customs Act, 1878, on the 


; grounds 
that the provisions of the Act had not been 


compHed with or that the Tribunal had not 


“acted in conformity with the fundamental 


principles of judicial procedure. 
The principles of s. 11 of the Civil Procedure 
Code, 1908, are Heable to a matter which 


AlananeM YEsHoova v. Union or Do. 
61 Bom. L. R. (O.C.J.) 1388. 


—-—___8. 183. See Sea Cusrous Acr, 1878, 
S. 178A. 61 Bom. L. R. 1230. 


——_—_—_S. 188. See Sea Cusroms Acr, 1878, 
8. 87.. 61 Bom. L, R. (O.C.J.) 1. 


——_+—_—_8. 188. See Sea Cousroms Acr, 1878, 
8. 182. 61 Bom. L. R. (O. G.J} 1388. 
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SEA CUSTOMS AUT. 8.188—(Contd} 


- Where an eal is flled and of on 
‘merits under the provisions of s. 188 of the 
‘Bea Customs Act, 1878, the order of the first 
tribunal against which the appeal is preferred 
Merges in the decision of the appellate tribunal. 

e effect of an of confirmation under 

e. 188 of the Sea ms Act, is that the 

„operative part of the order of the first tribunal 

is really the operative part of the order of the 
appellate tribunal. 

UMAYUN v. M. G. ABROL. 

61 Bom. L. R. (0.0.J.) 1633. 


so 191. See Ska Customs Act, 1878, 
8. 61 Bom. L. R. (O.C.J.) 1. 


SESSIONS JUDGE—Power to re-charge 
-the jury. 


If the Seastons Judge finds that the verdict of 


the jury is wrong due to their misunderstanding 
or making a mistake on a question of law, he 
is competent, under s. 804 of the Criminal 
‘Procedure Code, 1898, to invite the attention of 
the jury to that mistake and to give his reasons 
‘therefor. To that extent alone he can re- 
or give further directions to the jury. 

Basrav Victory RODRIGUES v. STATE. 

61 Bom. L. R. (F.B.) 670. 


SOLICITOR, profession of—Wheiher in- 


dustry. 

The profession of a solicitor is not an industry 
within the meaning of the word in theIndustriel 
Disputes Act, 1947, and therefore a dispute 

‘between a firm of solicitors and its loyees 
is not an industrial dispute which could be the 
subject of a reference under the Act. 

As essential requisite of industry is the exist- 
ence of relationship of master and servant. 
This relationship must exist in the industry 

:itself. Only that business, trade, und 
or oalling oan be held to be an industry. whi 
requires the co-operation of both the employer 
Posi the employees for carrying on that businese, 
trade, undertaking or calling. 
“Nar. Union, Comme. EMPLOYEES v. MOHER. 
61 Bom. L. R. 642. 


STATES REORGANIZATION ACT 
XXXVII of 1956), 8. 87—Constitutioh of 
ndia, Art. 3] 1(2)—Meaning of word “liability” 
in Part VII of Acd—Whether “Habit” in- 


empression 
contravention of Art 311(8) of Constitution 
- whether actionable within s. 88—-Applic- 
ability of s. 88(b). 


The word ‘Hability’ used in Part VII of the 
-States Reo: Act, 1936, includes not 
only a obligation but also obligations 
of every other kind, including one of t- 
à AEEA servant wrongly dismissed. 
of the term “‘actionable wrong” 
in 8. 88 of the tates Reo: tion Act, 1056, 
eat or unautho act infringing a 
pi another affording him a d 
Sa N ia. *Therefore, where the pe- 
Eeoa aho were citizens of India, 
the orders of their dismissal on the ground of 
at ent of art. 811(2) of the Constitution 
- of India, the wrong complained of would be an 
y . 


[Von LX 


STATES REORGANISATION ACT, 8.87 
—({Conid.} 


actionable wrong within the meaning of s. 88 
of the Act. 

To call in ald cl. (5) of s. 88 of the States 
Reorganisation Act, 1950, it must be shown 
that the cause of action arose in its entirety 
within the territories which as from November 
1, 1986, formed of the territories of one 
of the successor States. Therefore, where the 

titioners’ claim is that their services had 

wrongfully terminated in contravention 
of art. 811(2) of the Constitution of India, for 


the of s. 88(b) of the Act they must 
reatablish that the en cause of action, name- 


ly, the order for termination of their services 
and the consequence of that order Le. the fact 
that they were removed from their services, 
had arisen within the aforesald territories. 
W. W. Joss o. STATE oy BOMBAY. 

6l Bom. L. R. 829. 


—————_8. 88. See Srarms RE-ORGANISATION 
Aor, 1956, 8. 87. 61 Bom. L. R. 829. 


———§ 8. 116. Ses STATES RE-ORGANIBA- 
TION Act, 1956, S. 87. 61 Bom.L. R. 829 


SUPPRESSION OF IMMORAL TRA- 
FFIC IN WOMEN AND GIRLS ACT (CIV 
of 1956), S. 3(1}—Women and giris used for 
immoral traffic tn houses of whether 
can be vender s. 3(1). 

Section %7) of the J oe of Immoral 
Traffic in Women and Girls Act, 1956, penalises 
persons who establish and maintain houses of 
prostitution or act or assist in keeping or ma- 
naging them. But women or girls who are 
used for immoral traffic in such houses of pros- 
titution are not liable to punishment under 


SUPREME COURT~—1intrepretation of 
statute by—binding nature of. 

When in a case a cular clause of a 
section or an article the Constitution of 
India calls for interpretation, and in order to 


interpret it the Supreme Court interprets the 
whole section or article and la own the 
proper canon of construction, t inte 


tation-is binding upon the High Court 
the Supreme Court in any subsequent decision 
has departed from the interpretation laid down 
by ft in this decision. 
YANLAL BANBIAL V. M. P. Misrry. 
61 Bom. L. R. (0.0.J.) 220. 


SUPREME COURT, Obiter Dicta. Ses 
Oxsrren Dicra. 
61 Bom. L. R. (O.C.J.) 220. 


SWAMINARAYAN SAMPRADAYA. Ses 

Bowsay Hiapu Praces or Pusrio Woranie 

(ENTRY AUTHORISATION) Pras 1956, S. 2. 
Bom. L. R. 700. 


TAXATION LAWS (EXTENSION TO 
MERGED STATES AND AMEND- 
MENTS) ACT LXVLI £9), 88. 3, 6— 


tee Pee Py iar ite 4—Indian Tee oe 


1959.] 


TAXATION LAWS (EXTENSION TO 
MERGED STATES AND AMEND- 
MENTS) ACT, SS. 3, 6—(Contd.) 


(XI of 1922), Secs. 604, 234, 184(8}—Assesnes 


, a non-resideni, in former 
Indian State <A fics merger of State, nue 
Act into force Indian Income-taw Act 
in i from April 1, 1949—Income-tax 


making order against assesses under 8. 23- 
tn respect of assessment years 1947-48 and 
1948-49—Whether assesses could claim benefit of 
exemption granied by para. 12 of Tazation 
Concessions Order, 1949-——Interest added to tax 
under s. 184 (8) whether tam for purpose of 
computation ender s. 83.4. 
The asscssoo was a private limited company 
rated’ in a former Indian State. On 
August 1, 1949, the State was merged in the 


Province of Bombay and on December 81,- 


1940, the Taxation Laws (Extension to Merged 
States and Amendment) Act, 1949, came into 
operation and under it the provisions of the 
Indian Income-tax Act, 192%, and the Indian 
Finance Act, 1849, were brought into force in 
all the States on April 1, 1949. The 
Income-tax Officer held the assessee to be non- 

t for the assessment years 1947-48 and 
1 (accounting years 1046 and 1947), and 
made an order under s. 28A of the Indian 
Income-tax Act, 1922, the amessee in 

of these years. assesses contended 
that it was entitled to claim the benefit of the 


ons granted by para. 12 of the Merged - 
Concessions 


States (Taxation ) Order, 1940, 
made under s. 60A of the Indian Income-tax 
Act, 1922, and the Income-tax Officer was not 
entitled to make any oar ie rats wal A 
under s. 28A in respect o TO 
of the previous yoars Baie, December 81, 
1946, and December 81, 1947:— 

Held, that incomes which were not touched 
by the Taxation Laws (Extension to Merged 
States and Amendment) Act, 1949, could not 


not within the ambit of s. 60A, the Income-tax 
Officer was not precluded from making the 
impugned order. : 

amount of interest added to tax as 
provided in s. 18A(8) of the Indian Income-tax 
Act, 1922, does not become tax for the purpose 
of computation envisaged by s. 28A of the 
Act. 
Buor Inpusrares Lrp. v. Coie. L-rax. 

61 Bom. L. R. 573. 


TENANTE DO CON dreil ro 
i partition between members o 
E entin wall One of the embers 
Suck member i 


longed to erstoinle members 
mon—Indian Trusts Act (Li of 1882), Seca. 90, 
94, 95. 

Tne entire immovab!e property: of a joint 
Hindu family which consisted of ancestral 
property and subsequent acquisitions remained 
after severance of the joint family status by 


° 
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TENANTS IN COMMON—(Conid.) 


hee between the plaintiffs and the de- 
endant, who were members of the family, 
with the defendant. The defendant did not 
maintain separate accounts of the income 
received from the properties in which the 
plaintiffs had a share and the properties 
acquired by him after thpartition. the de 
fendant dealt with the income derived from 
his share and the share of tho plaintiffs. It 
was contended by the plaintiffs t when the 
defendant continued to receive the share of 
the income even after partition in the ancestral 
and joint family properties and mixed up the 
income belo: to ther share wrth the mco- 
me of his own and acquired properties 
from time to time, all the properties so acquired 
must be deemed to be impressed with the cha- 
racter of the fund out of which the properties 
.were* acquired ie. the acquired properties- 
„belonged to- the plaintiffs and the defendant 
as tenants in common:— ' : 

Held, that because the defendant continued. 
to receive the rents and profits of the share of. 
the plaintiffs im the properties which were 
origiually ancestral or joint family ties- 
he d not thereby beoomia truste: Of ths renta, 
and profits so received for the plaintiffs, al- 
though he was liable to account for the rents 
and profits received by him, 

a tuo fact that tho defendant falled ‘to 

u rite? aioe accounts of the income of 


ing to the plaintiffs and the defendant, 

that the fund in the hands of the defendant 
was still a fund of which he was the owner 
and it was not impressed with any trust in 
favour of the plaintiffs, and 

that the acquired with the ald of 
that fund was the exclusive property of the 
defendant and the plaintiffs hed no claim or 
share in that ; 
GULABRAO FAKIRRAO V. BABURAO, 

61 Bom. L. R. 752. 


TRANSFER OF PROPERTY ACT (IV 
1882), 8. 14—Specific Rehef Act (I of 187 
Sec. 21—-Agreement to sell immoveabie property: 
in furure on demand by party to agreement— 
Whether such agreement infringes rule agamn 
perpetuity. : 

A bare agreement to sell immoveable pro- 


perty in future on demand by a party to the 
agresment does not the rule 


ty enunciated in s. 14 of the Transfer 
of Act, 1882. 





————-S8. 108—Lessees to hand 
over bwilding erecied on demised to lessors 
without compensation on espiry of lease— 
Whether by reason of such contract be- 


come owner of building dwring subsistance of 
lease, $ 7 


Under section 108 of the Transfe? sf Pro- 
perty Act, 1882, there is ņnethıng 8 ent 
the lessees contracting to and o any 

-or structure erected on the demised 
land by them to the lessors at tle end of the 
lease without receiving any compensation: 


. 
s 


f 


, 
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TRANSFER ‘OF PROPERTY AJT 8. 
108—{Consd.) : 


Such a contract, however, does not transfer 
the ownership in the building to thc lessors 
while the lease subsists. 
Dna. K. A. Daamyawan v. J. R. THAKOR. 

Pi Bom. L. R. (8.C.) 548. 


ULTRA VIRES—Bar Councils Act, S. 4(3). 
Section 4(3) of the Indian Bar Councils Act, 
1926, and the resolution by the Bombay 
High Court on April 10, 1952, in pursuance of 
the eee of that section cannot be chal- 
d that art. 14 of the Cons- 
coon ath Tn is violated by them. 
MANILAL v. UNION OF ÍNDIA. 
61 Bom. L. R. (0.C.J.) 976. 


.—————Bombay District Municipal Act, 
1901, S. 59(iXæi). 

Section 5% n of the Bombay District 
Municipal Act, 1901, is not ‘unconstitutional. 
Wresrunn Iwora THEATRES ov. Mat CORP., 
61 Bom. L. R. (S.C.) 954, 


~———Bombay Hindu Places of Public 
-Worship (Entry Authorisation) Act, 1956. 
Bombay Hindu Places of lic Worship 
„(Entry Authorisation) Act, 1056, is not ulira 
-pires the 
tartion of 
-rara oy BOMBAY V. SHASTRI PURUSHADASIL 
61 Bom. L. R. 700. 


—_—_~Bombay Tenancy and Agricultu- 
ral Lands Act, 8. 84C. 

Section 84C of the Act is not violative of 
„art. 31(2) of the Constitution of India as it 
. does not deal with acquisition of property for 

a public purpose. 
K OOSRDAS v, Stats oy BOMBAY. 


61 Bom. L. R. 1276.. 


-Bombay T and A 
tural Lands (Amendment) Act, 1956, 

The Bombay Tenancy and Agricultural 
Lands (Amendment) Act, 1956, is covered by 


En 18 in List D of the Seventh Schedule to 
the tution of India and is a | tion 
with reference-to “land” and, ore, the 


:Btate Legislature was competent to enact 
- the Aot. 
The Bombay Tenancy and cultural 
Danda (ima daent) Act, 1956, is covered by 
of the Constitution and is. therefore, 
oe unconstitutional on the und of its 
having violated the fundam rights enshri- 
„ned in arts. 14, 19 and 81 of the Constitution. 
Sam Ram Ram NARAIN ov. STATE! 
61 Bom. L. R. (8.C.) 811. 


-Hyderabad General Salee Tax 
_Act, 1950, 8. Hm), ExpL I, cl. (2). 

Section 2 (m), lanation I,’ cl. (1) of the 

. Hyderabad eral es Tax Act, 1950, and 

r. 5(3) of the Hyderabad General Sales Tax 

„are not hit by item No. 54 of 


List the Seventh Schedule to the Cons- 
tituti India, and are not, therefore, 
lira the tive tence of the 


Legislature of the former State of Hyderabad. 


e 
THE BOMBAY LAW REPORTER. 


of art. 25(1) of the Consti- 


[VOL LXT. 


ULTRA VIRES—(Conddi.) 


————-Hyderabad General Sales Tax 
Rules, R. 5(3). 

Rule 6(3) of the Hyderabad General Sales 
Tax Rules, 1950, is altra vires the Constitution 
of India as it is abtitrary and not based on 
any rational basis. 
SARASWATI PRINTING Press 0. Comarca. SALES- 
61 Bom. L. R. 607. 


——Minimum Wages Act, 198, 8.3 
(3)(aXiv). 


X 

Section 8(3)(a)(ió) of the Minimum Wages 

Act, 1948, is not discriminatory and it, there- 

fore, does not violate the visions of art. 14 

of the Constitution of In 

BHIKOBA 0. SANGAMNER Bror KamcGan Ustown. 
61 Bom. L, R. 764. 


______Notification No. MWA—1557—J. 
“The second part of cl. 6, cl. 7 and the Ex- 
planation contained in the Schedule to the 
notification No. M\WA-1557-J, dated June 11, 
1958, ıssued by the State of Bombay under 
s. 5(2) read s. X15) of the um 
Wages Act, 1048, are ulira vires of the powers 
of the State Government. The remaining 
provisions of the notification are intra vired o 
the powers of Government:and, therefore, 
valid and effective. 
Bord Tosacco Mex. Ass’on U. STATR. 
61 Bom. L, R. 890. 


————_Notification No. 8. R. O. 2993. 


The words “‘as and by way of ene Te Te- 
dress or punishment™ in the latter part of el.(iv 
of the notification No. 8. R. O. 2008 da 
December 11, 1956, ‘lasned by the Union of 
India under s. 3 of the Commissions of Enquiry 
Act, 1959, go outside the scope of the Act and 
such p n is not covered by the two l 
lative entries (List I, entry 95 and List 
entry 45) and must, therefore, be deleted. 
Ram KRISHNA DALUTA v. TENDOLKARB J, 

61 Bom. L. R. (8.C.) 192. 


——----—Sea Customs Act, S. 178A. 
Section 178A of the Sea Customs Act, 1878, 
does not infringe the constitutional toe 
afforded by art. 18(1}f) and o tae a of the Consti 
tution of India so far as gold 
Porsrass v. D. R. Konti. 
61 Bom. L. R. 1230. 


TAX. 


Wealth-tax Act, 8. 3. 

Section 8 of the Wealth-tax Act, 1957, which 
authorises the levy of wealth-tax on the net 
wealth of a Hindu undivided family is not 
ulira vires the Union Parllament. 
MA4nAVIRPRASAD 0. ML S. YAGNIK. 

61 Bom. L. R. (0O.C.J.) 1433. 


WAKF-AL-ULAD. See Eerare Dury Act, 
1958, 8. 5. 61 Bom. L. R. 719. 


WEALTH-TAX ACT (XXVII of 1957}, 
S. 3—Constitution of India, Seventh Schedule, 
List I, entries 86, 97; art. 348—JIndian 


Incomc-iaz Act (XI of 1922), Sec. 3— 
Whether s. 3 of Wealth-taz Act, in so far as i 
levies wealih-taz on Hindu Jamies 


n 
duals” in entry 86, List I, Semeni Schedule to 


2959.) ` z 
‘WEALTH-TAX ACT, 8. 3—(Contd.) 


of a Hindu undivided family is not 
elira vires the Union Partament. 

The expression “individuals” used in entry 
No. 88 in List I of the Seventh Schedule to 
the Constitution of India includes an associa- 
tion of individuals such as a Hindu undivided 


family. . 
Whether in the reslduary 


Quaere: 
a a te on | 
a topio whioh is a spe- 


“enw 
ameratio of on and are not 
designed to or, logically define 
tthe amibt of art. 248 of the Constitution. It 
would be therefore,’ to read in any 
jarrai Aeria Ge eas tion or 


-construe a word ar phrase and the task of 
ona medning to- anothet- can: really 
said to have arisen. 
MAHAVIRPRABAD V. M. 8, YAON. 
61 Bom. L. R. (0.C.3:) 1433. 


‘WORDS AND PHRASES: f 
“A landholder fails at an pore oman such 
as may be 
Buran REGULATION OF AGRICULTURAL 
Lxases Acr, 8. %6). 61 Boni. L'R: 1156: 


“Any dinite matter of public aes 
See Commissions OF Exquimy Act, 8. 8. 
61 Bom. L. E {8.G.) 192. 


“Any other factors which may be prescri- 
bed”. Ses Bomwsay TENANCY AWD AGEI- 
CULTURAL Lawpos (AMENDMENT) Act, S. 5. 

: 61 Bom. L. R. (8.C.) 811. 


Sau- 


‘61 Bom. L» R. (F-B.) 20. 


74 


61 Bom. L. R. (8.C.) 1395. 


- “Appeal”. See Loarrarion Act, Abr. 18%. 
61 Bom. L. R. 984. 


“As approved in section 9”. 


See Burman 

REGULATION OF AGEICULTURAL Laases 

ACT, S. 8. 61 Bom. L, R. 41. 
“At settlement”. 


HEVENUE AssesswENT Rurze, R. I($ 
61 Bom. L, 


“Authority”. See RONBAY COMMISBSIONEED 
or DIvisioms Acr, S. 8. 
61 Bom. L. R, 1406. 


1102. 


“Business”. See 
'(Bòrovons), S. 83. 
an! 61 Bom. Perey 1129, 


“Commencement of - See Brenan 
Land Revenve Copr, 8S. 7% TO 
61 Bom. L. R. (F.B.) 1203. 


“Concerned in such dispute’. See INDUS- 
TRIAL DIBPUTES Act, S. 33. ae 
61 Bom. L. R. 137. 


MoumicrpaL Acr 


S upt practics. Ses REPRESENTATION 
OF THE FLES ACT, S. 128. 
61 Bom. L. R. 509. 
“Court” 


LaANDg 
61 Bom. L. R. 1475. 


or Proprietary Ricurs 
ALIENATED LANDS) Act, S. 43. 
` 61 Bom. L. R. 698, 


“Decision of the High Court’. See Rerrg- 
SENTATION OF THE PEOPLES ‘AcT, S. 1164, 
61 Bom. L. R. 1274. 


“Debt”. See MADHYA Puangsn AXSOLITION 
Manyara, 


4 


“Destructioa, deterioration. or damage”. 
See Ranwaya Act, 3. 74B. 
61 Bom. L. R. 682. 


“Distress and Sale”, 
(Disraict), 8S. 76-79. 


See Monictran Aor 
61 Bom. L. R. 284. 





: oe 
CULTUBAL LANDS (AMENDMENT) 
61 Bom. L. R. kat Bil. 


Fa 


Pa) 


8. 10.° 


- ACT, 8. 57. 


-HOPTION Act, 8. 4(1). 


-B. l4. 
. “Land”. Ses Lanp Acautsrrion Act, S. 28 . 


2 
5 “4 THE BOMBA 


8. 52. ee 


sips ine tasers eihe all See Boupax 
Tenancy AND AGRICULTURAL LANDS ACT, 
8. 70. @ Bom. L. R- (F.B.) 957. 


“Gratification”. See PREVENTION or Cor- 
61 Bom. L. R. 837. 


“In ‘any ‘other oase”. See Mmeo Waces ` 


TACT, 5.5 61'Bom. L. R. 890. 
“Incomes profits and gains”. ` See INCOME- 
TAX ACT, 8. 25(3). 61 Bom. L. R. 847. 


“Ynoome to which the of postion, 
18 do ‘not apply”. Ses Income-rax A 


TUAT. 61 Bom. L. R. 1521. 
d. 

sze n "Bes WEiUTH-T Acr, S. 8.. 

DE _ 61 Bom. L. Re ( C.J.) 1433.~ 


“Information received from a person docused " 


cof atiy offence’, See Evipencer ACT, 8. 27. 
: 61 Bom. L. R. 715. 


“Injory”. ‘See Crv Paocepune Copr, S.° 
61 Bom. L, R. 1254. 


Ses Huu MARRIAGE Act, 
_ 61 Bom. L. R. 1549. 


“Land”, Soe Bomaay Town PLaxwnine Acr, 
; 61 Bom. L. R. 1247. 


“Just ausei 


61 Bom. L. Ri 1501. 

“Landlord”. See Bomar Taner “AND 
AGRICULTURAL I Lanos Acr, S. 81-A(d).. 

61 Bom. L. R. 1267. 


“Lease money”. See BERAR Reoutazipx§|- 
or AGRICULTURAL LEASEB Act, 8. 14. 2 ANS 
61 Bom. L, R. 1285.- 


inii: See STATES RE-ORGANIAÀTION 
. 61 Bom. L. R. 82% 


` Likely. to promote publio. instruction”. 
See MUNICIPAL Acr (CORPORATION), S. 68. 
-- ‘61 Bom. L. R. (0.0.J.) 1129. 
pai 
“Modify”. See Mowrorean ACT (Disraicr val 
B. 50(7 at). 61 Bom, L. R. (8.C.) 7 


poe 


“Municipality”. Seç RErREENTATION or 
THE POPLE ACT, S. 27. 61 Bom: L. R. 1210. 


See MUNICIPAL Act (Gousueadh 
61 Bom. L..R. 1326. 
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WORDS AND PHRASES—({Contd.) 


“Other places”. See MUNIOIPAL ACT 
any 8. ROHKE). 


“Plaint”, See Incomm-rax Act, B. 10(2} 
(ib). 61 Bom. L, R. 1338.. - 


“Property”. See Incomx-rax Act; +S. “(3 
(a). z 61 Bom. L, R. ar 


“Release”. Ses BomaY Law Req On. 
Acr, S. 6._ 61 Bom.'L. R. (0.0. 191. 
it, title and interest’?. See’ Homo 


oh EL Bom. L: S 1102- 


Ses Boimy taro PERE 
eh Bom. L. R. (0.0.J.) 318- 


See Bywence Acr; 8. 
er Bom, Ta raae, Q.) 46. 


‘uSuch dhioi ark T a ai: 
in as the Court - may, direct in that, behalf”. 
See INCOME-TAX Acr, 8. 66(4). 

; 61 Bom. L. R. (8.0) 1464. 


“System of t”. - See Moxicr- 
rALITES Acr, 8. 67(2). 61 Bom. 'L.'R. 784. 


Taxes an kiuria. or entertainment cae 
See GOVERNMENT OF Innis 


` 61 Bom. L. R. (8.0.) 980- 
Testimony”, Ses EVDEN Aor, 8. 157. 


“Shel”. 
Agr, 8. 6. 


" *Btitement” 


nm 


re 


(Dis—- 
61 Bom. L, R. 52.. - 


~ 


r 


PE ue 


ar 


- 


š 61 Bom. L. R. 447. . 


: “The said “period”. “See Fouutawers ACT, 
8. Xa). 


eR 


61 Bom. L. R. 164. 4 


N 
‘ 


< “The substánoe - “OP the ciake- Sse- j 


Copr, 8. 264. 
+ 6k Bam.. L., R 684. 


ewe Otte a kamen aad 
yas inih + See” BomBay Acn- 

CULTURAL PROD NT a 8. 17. 

: € r x 61 Bom. L. R. 1478.. 


TE Ses Berar REGULATION OF 
à AanicuLToRaL Leases Acr, 8. 8(b). 
‘ 61 Bom. L. R. 1156. 


ae ‘PROCEDURE 


c, 


“Unle | “a. different intention appears”. 
Ses, C. P. AWD BERAR MATERNITY ENEFIT 
Act, 8. 2. E Le ` 6l Bom. L. R. 711. 


'eyaluo”. . See Sra Customs Act, 8. 187. 
61 Bom. L. R. (O. G.J.) 1 

‘“yarn”: See Corron ` (CONTROL) 

. ORDER, 1948, cL 8. 


Act, 1980, S. 9. 6} Bom. L. R. 718. 


at tho Asoaiatdd Advertisers & Printers, 805, Arthar Road, -Tardeo Bombay 7 and e 
Publighed Manber Ratenlal Vakil,- for the Bombay Law Reporter Private’ ‘Ld. 
: me! ea, Mazine Drive, Bombay No. 1. : , ; 


Knshna Mahal,” 


teo pa P 


r ” b 


61 Bom. LWR. 1291- 
‘VOTER. Ses Crr or Naaeyit Costotirion g 


